1 1 


1 


■--':■>. 


THE  UNIVERSITY  OF  GEORGIA 
LAW    LIBRARY 


■^llllljilljIIIMljil!)!! 


P 


-  w*...  ^wct4.vyi icju  Lu  LFiGrn  D6- 


ij  ref    _  _ 

Z{  cause  they   are   my   most  faithful 

ij  friends   and    most  constant   com- 

-1^  panions.      Read    them    and    enjoy 

%^  them,  but  do    not  take  them   out   f 

J2  of  the  Library.  L| 

I  W.  B.  THOMAS.      I 


UNIVEBSJTY   OF   GEORGIA   LAW    LIBRARY 

ini  ii;  !'!i:  iiiiii  iii  iiiiiiiiiiii 


3  8425   00480  0509 


i«p?'t^^ 


^^  T  -^//>  ^L 


y  c^XiC^ 


e. 


/ZY  f^UJ-^ 


Z^-t^ 


^' 


p^'^  /p^r^:} 


/y 


S 


^ 


/:5^z*/ 


'^ 


a  /crf-'^i 


/ 


n 


i a^^^^L Cty^-n  Ji^ l^^ 


y 


•v*   ;ir»  -  -roh.' 


-I'L'  •i-L'"ii 


!;t''!!'!;i!;ii;^';iHiM'!'^;iui|'!'«iiuii'!''iNiiii'!'iiiiiii!^ 


fi 


%< 


Number 

Do  not  ask  me  to  lend  my  books, 
i^    because  it  is  always  unpleasant  to 
)j   refuse,    I  am  attached  to  them  be- 
^    cause  they   are   my   most  faithful 
friends   and    most  constant   com- 
panions.     Read    them    and    enjoy 
them,  but  do    not  take  them   out 
of  the  Library. 


•'i^ yg-~ 


5L-.-. 


W.  B.  THOMAS. 


W 


^- 


'■^y^^fi'f 


J 


■"  ;,ii«»'V"'  ^l'''''V''''''¥'''''''hl''''''''hl'''''■il''''''''hl'''''''¥'''''''|^^  ii'iiii||iiiiiiiii|||iiiiiiii|||iiiiiiii|||iiii'ii.|||iiiiiiii|jr?- 


:",  A       kH    LIBRARY 


8425   00480   0509 


^/^>-t^ 


i^ 


aAj  ^>^^ 


r< 


/?. 


/ZY  Cy.X^ 


^.^^^^.^.^-^  >^'  /  ^  ^<^ 


/y 


a4^2j^^ 


I 


ff^/C 


y/fi-  '^f-— 


Digitized  by  the  Internet  Archive 

in  2011  with  funding  from 

LYRASIS  IVIembers  and  Sloan  Foundation 


http://www.archive.org/details/codeofstateofgeoOOprep 


THE  CODE 


OF  THE 


STATE  OF  G-EOEG-IA. 


PREPARED  BY 

E.  H.  CLARK,  T.  R.  E.  COBB  AND  D,  lEWIX 

REVISED  AND  CORRECTED  BY 

DAVID  lEWIK 


ECOISTD    EIDITIOISr, 


REVISED,  CORRECTED  AND  ANNOTATED  BY 

AVID  lEWIN,  GEOEGE  N.  LESTER  AND  W.  B.  HILL 


MACOlt,  GEOEaiA: 

J.  W.  BLtRKE  &  CO.,  PUBLISHEES* 

1873. 


RB  - 

IS  75 


Entered  according  to  Act  of  Congress,  In  the  year  1873,  by 

DAVID  IRWIN,  GEO.  N.  LESTER  AND  W.  B.  HILL, 

In  the  office  of  the  Librarian  of  Congress  at  Washington, 


V  h<J  r^^ 


PREFACE. 


BY  an  Act  of  the  General  Assembly,  assented  to  0th  December,  18.'58,  provision  was  made  for 
the  election  of  three  Commissioners,  "  to  prepare  for  the  people  of  Georgia  a  (.'ode,  which 
should,  as  near  as  practicable,  embrace,  in  a  condensed  form,  the  Laws  of  Georgia,  whether 
derived  from  the  Common  Law,  the  Constitutions,  the  Statutes  of  the  State,  the  Decisions  of  the 
Supreme  Court,  or  the  Statutes  of  England,  of  force  in  this  State." 

David  Irwin,  Hon.  Herschell  V.  Johnson  and  Iverson  L.  Harris  were  elected  Commissioners, 
under  the  provisions  of  this  Act.  The  last  two  named  declining  the  position,  his  Excellency  Gov- 
ernor Brown  supplied  the  vacancies  by  the  appointment  of  Thomas  R.  R.  Cobb  and  Richard  H. 
Clark,  who  were  also  elected  by  the  Legislature  at  its  session  next  after  they  were  appointed. 

Thus  organized,  the  Commissioners  commenced  the  work  assigned  them. 

Looking  alone  to  the  words  of  the  Act,  the  object  contemplated  by  the  Legislature  swelled 
into  a  project,  the  magnitude  of  which  would  have  deterred  the  boldest  adventurer,  if  its  accom- 
plishment did  not  strike  his  mind  as  being  utterly  impossible.  The  Commissioners,  however,  did 
not  believe  that  such  a  construction  of  the  Act  was  a  proper  interpretation  of  the  Legislative  will, 
but  construed  it  as  requiring  a  Code  which  should  emoody  the  great  fundamental  principles  of  our 
jurisprudence,  from  whatsoever  source  derived,  together  with  such  Legislative  enactments  of  the 
State  as  the  wants  and  circumstances  of  our  people  had,  from  time  to  time,  shown  to  be  necessary 
and  proper. 

Such  a  Code  will  furnish  all  the  information,  on  the  subject  of  Law,  required  either  by  the 
citizen  or  the  subordinate  Magistrate. 

Thus  interpreting  the  Act  of  the  Legislature  prescribing  their  duties,  the  Commissioners 
entered  upon  the  discharge  of  those  duties,  seeking  not  only  to  condense  and  arrange  the  verbose 
and  somewhat  chaotic  mass  of  the  Statutes  of  Georgia,  but  also  to  interweave  therewith  those 
great  leading  principles  of  jurisprudence  necessary  to  fill  out  and  make  perfect  the  body  of  our 
laws,  of  which  the  Statutes  constituted  but  disjointed  parts. 

In  such  an  undertaking,  the  Commissioners  could  not  hope  for  complete  success  ;  but  to  attain 
it  as  near  as  possible,  they  have  spared  neither  pains-taking  nor  labor.  How  far  they  have  suc- 
ceeded in  their  effort,  is  submitted  to  the  judgment  of  a  generous  profession  and  a  generous  public. 

The  Code  is  divided  into  four  parts,  as  follows  : 

PART  L — The  Political  and  Public  Organization  of  the  State  :  Which  treats  of  the 
Boundary,  Divisions,  Sub-divisions  of  the  State,  and  the  Municipal  Organization  and  Regulations 
thereof. 

PART  II. — The  Civil  Code  :   Which  treats  of  Rights,  Wrongs,  and  Remedies. 

PART  III. — The  Code  of  Practice:  Which  treats  of  the  Various  Methods  of  Enforcing 
Rights  and  Redressing  Wrongs,  together  with  the  Law  of  Pleading  and  Evidence,  and  the  Practice 
of  the  Courts. 

PART  IV. — Penal  Laws  :  Which  treats  of  Crimes  and  Misdemeanors,  Trial  and  Punish- 
ment, and  is  sub-divided  into  :  First — Penal  Code  for  the  Trial  and  Punishment  of  white  persons, 
to  which  is  added  a  XVI.  Division,  containing  the  Proceedings  in  Preliminary  Courts.  Second — 
Laws  for  the  Government  of  the  Penitentiary.  Third — Penal  Code  for  Slaves  and  Free  Persons 
of  Color. 

In  the  preparation  of  this  work,  the  Commissioners  have  endeavored  to  arrange  the  various 
subjects  under  appropriate  Titles,  Chapters,  Articles,  and  Sections,  except  the  Penal  Code,  in 
which,  for  the  purpose  of  convenient  reference,  the  original  Dirisions  have  been  retained. 

The  paragraphs  are  numbered  from  the  beginning  to  the  end  of  the  book. 

Thus  prepared,  the  Code,  after  a  thorough  and  laborious  examination  by  a  Legislative  Com- 
mittee, was  submitted  to  the  Legislature,  and  on  the  19th  of  December,  1860,  was  "adopted  as 
the  Code  of  Georgia,  to  be  of  force  and  take  effect  on  the  1st  day  of  January,  1862." 

The  adopting  statute  further  provided,  that  all  laws  and  resolutions  of  a  public  and  general 
character,  passed  at  the  session  of  the  Legislature  in  the  year  1860,  and  also  the  Laws  of  Georgia 
having  reference  to  the  city  of  Savannah,  should  be  incorporated  in  and  made  part  of  the  Code, 
and  that  the  duties  and  powers  of  the  Commissioners  should  be  continued  to  that  er^,  with  authority 
to  place  the  same  in  the  Code,  in  proper  form  and  connection,  and  to  correct  any  conflicts  that 
might  be  created  thereby,  with  existing  provisions. 

On  the  18th  of  March,  1861,  a  Convention  of  the  People,  then  in  session, 

Resolved,  That  in  the  publication  of  the  Code,  it  should  be  made  to  conform  to  the  Govern- 
ment  of  the  Confederate  States,  instead  of  the  Government  of  the  United  States,  from  which 
Georgia  had  then  but  recently  seceded,  and  also  that  the  Constitution  of  the  Confederate  States 
should  be  published  as  part  or  the  Code. 

A  compliance  with  these  provisions  required  an  almost  entire  revisiau  of  the  Code,  and  added 
greatly  to  tne  labor,  as  well  as  to  the  diflaculties  in  the  way  of  perfecti  STiecess. 


IT  PREFACE. 


It  is  but  an  act  of  justice  to  the  Publisher  to  state  that  the  typographical  errors  which  appear 
in  the  book  are  mainly  attributable  to  the  frequent  change  of  printers  during  the  progress  of  its 
publication,  resulting  from  the  excited  and  unsettled  state  of  our  national  affairs.  No  less  than 
eleven  printers,  who  were  at  one  time  or  another  engaged  in  printing  this  Code,  are  now  in  the 
service  of  tlie  Confederate  States. 

The  errors  alluded  to  have  been  corrected  in  an  Errata,  which  will  be  found  at  the  end  of  the 
the  Index,  and  to  which  the  special  attentioti  of  the  reader  is  invited. 

Many  of  the  rules  of  the  Supreme  and  Superior  Courts,  having  been  superseded  by  Legislative 
enactments  and  decisions  of  the  Courts,  and  others  being  embodied  in  this  Code  under  appropriate 
heads,  it  is  believed  that  the  rules  of  both  Courts  should  undergo  a  revision  by  the  proper  authori- 
ties, and  therefore  they  are  omitted  in  this  book. 

As  constant  references  will  be  made  to  the  Code,  not  only  by  the  Bench  and  Bar  of  the  State, 
but  also  liy  the  various  public  olHcers  and  citizens  who  are  not  lawyers,  the  Commissioners  have 
endeaviu-ed  to  make  the  Index  copious  and  full,  and  to  distribute  the  matter  under  as  many  heads 
as  it  could  be  appropriately  placed,  in  order  that  what  is  sought  for  may  be  readily  found. 

The  Commissioners  submit  to  the  people  of  Georgia  the  result  of  their  labors,  and  ask  for  it  a 
patient  examination,  sufficient  at  least  to  understand  the  plan,  arrangement,  and  execution  of  the 
work  :  and  if,  after  that,  it  be  not  approved  by  the  public,  we  can  but  regret  it. 

DAVID  IRWIN, 
THOMAS  R.  R.  COBB, 
R.  H.  CLARK. 


REPORT    OF    THE    COMMITTEE. 


To  the  General  Assetnbli/  of  (he  State  of  Georgia  : 

The  Committee  appointed  under  the  resolution  of  the  last  session  of  this  General  Assembly 
(assented  to  16th  December,  1859,)  to  meet  the  Commissioners  appointed  under  an  Act  to  provide 
for  the  Codification  of  the  Laws  of  Georgia,  (approved  19th  of  December,  1858,)  at  the  capital  in 
Milledgeville,  at  least  twenty  days  before  the  meeting  of  this  present  session  of  the  General  Assem- 
bly, for  the  purpose  of  revising  and  fully  examining  said  Cocle,  respectfully  report: 

That  they  have  discharged  the  duty  devolved  upon  them  by  said  resolution,  and  the  following 
is  the  result  of  their  investigations  : 

Referring  to  said  Act  of  9th  of  December,  1858,  your  Committee  find  that  it  was  made  the 
duty  of  the  Commissioners  thereby  appointed,  to  prepare  for  the  people  of  Georgia  a  Code  which 
shall,  as  near  as  possible,  embrace  in  a  condensed  form  the  Laws  of  Georgia,  whether  derived  from 
the  Common  Law,  the  Constitution  of  the  State,  the  Statutes  of  the  State,  ,the  Decisions  of  the 
Supreme  Court,  or  the  Statutes  of  England,  of  force  in  this  State. 

With  this  enlarged  and  extensive  chart  of  the  powers  and  duties  of  said  Comimissioners  before 
your  Committee,  and  as  directory,  as  Avell  to  compilation  as  in  the  revision  and  examination  of  said 
Code,  they  caused  each  and  every  section  thereof  to  be  fully  and  carefully  read  before  them  ;  and 
they  present  as  their  unanimous  conclusion,  that  said  Commissioners  have  kept  themselves  fully 
and  carefully  within  the  pale  of  the  powers  and  duties  conferred. 

The  mingling  together  in  condensed  and  intelligible  form  the  Common  and  Statute  Laws,  Con- 
stitutional Provisions,  and  Court  Decisions,  and  thus  to  place  the  whole  body  of  all  the  Law  within 
the  reach  of  the  people,  was,  in  the  opinion  of  your  Committee,  the  great  end  aimed  at  by  the 
Legislature,  and  this  end  has  been  kej-t  in  view,  and,  to  every  practicable  and  attainable  extent, 
ably  and  efficiently  accomplished  by  the  Commissioners. 

A  Code  so  entirely  extensive  in  its  aims  and  purposes  as  to  define  in  intelligible  form  and  lan- 
guage out  of  the  body  of  the  great  system  of  the  Common  Law  existing  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  mischiefs  and  rights,  duties  and  obligations,  and  to  present  in 
intimate  and  close  connection  therewith  Constitutional  and  Statutory  Provisions,  and  the  judicial 
exposition  and  construction  thereof,  for  tlieir  redress  and  enforcement,  is  of  rare,  if  not  in  the  Code 
now  presented,  of  original  occurrence.  Your  Committee  intend  to  say  that  it  has  not  been  before 
60  extensively  attempted,  that  the  citizen  should  be  referred  to  the  whole  embodiment  of  the  Law 
in  a  single  volume  to  be  exactly  informed  what  are  his  rights  in  any  and  every  exigency,  and  what 
his  remedies  for  their  enforcement  and  protection.  And  it  need  hardly  be  added  that  to  the  large 
degree  in  which  the  offered  Code  accomplishes  this  great  desideratum,  it  must  and  will  commend 
itself  to  public  approval  and  acceptance.  As  your  Committee  have  said,  in  the  discharge  of  the 
duties  devolved  upon  them,  they  caused  each  and  every  section  of  the  Code  to  be  read  before  them, 
and  at  the  option,  or  ui)on  the  suggestion  of  any  one  of  its  members,  its  sections  were  discussed, 
canvassed,  and  amended,  enlarged  and  restricted  by  a  Tote  of  the  majority  ;  and  your  Committee 
will  add,  that  the  codifiers  themselves,  being  present,  with  scarce  a  single  exception,  approved, 
acquiesced  in,  and  adopted  all  such  suggestions,  alterations,  modifications,  enlargements,  or 
restrictions,  as  your  Committee  thought  j)roper  to  make. 
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Beyond  what  has  heeri  said,  Ui<;  lii/iiL.H  of  tlil.H  r(;[)Ort  will  not  authorize  your  Committee  to 
enlarp;e. 

As  *'tlie  result  of  their  investigations,"  anfl  in  full  vifiwofthe  delicate  refinonHibiliticB  thereby 
incurred,  espcicially  if  their  f(jrth(!r  Hu^^gostioti.s  shall  recr;iv«j  fjegisiative  a[)provaI.  they  do  not  hesi- 
tate, with  entire  unaniinity,  to  rejjort  that  tlie  C(HnmiK,sionei-s  have  ably,  raithfully,  and  efficiently 
discharged  the  arduous  duties  imposed  npf;n  them,  and  with  like  unanimity  recommend  the  Legi»- 
laLive  sanction  and  adoption  of  that  which  tliey  present  as  ''  The  Code  of  Ceorgia."^ 

In  the  further  anxious  discharge  of  their  duties,  the  thoughts  of  your  Committee  have  been 
necessarily  turned  to  consider  the  mode  in  and  by  which  this  can  be  done. 

The  iin[)ortance  of  a  knowledge  of  the  contents  of  the  Code  to  a  satisfactory  and  well  consid- 
ered vote  for  its  ado[)tion,  by  <iach  member  of  the  Lej^dslature,  has,  on  the  one  hand,  proHSod 
strongly  upon  us,  while  on  the  other,  th(j  utter  impossibility  (jf  canvassing  and  considering,  within 
any  reasonable  period  of  time,  the  four  thousand  paragraphs  embraced  therein,  has  presented  an 
obstacle  almost,  if  not  absolutely  insurmountable. 

The  mere  readitig  of  the  manuscript,  to  inform  and  enlighten  the  Legislative  mind  as  to  its 
provisions,  would  occupy  more  than  half  the  time  limited  by  the  Constitution  to  a  Legislative  ses- 
sion. Such  reading,  accompanied  by  the  unquestioned  power  to  amend  and  discuss,  according  to 
the  varied  opinions  and  policy  of  our  three  hundred  members,  it  need  hardly  be  said,  would  occupy, 
to  say  the  very  least,  more  than  all  tiie  time  thus  limited. 

In  the  opinion,  then,  of  your  Committee,  to  read  without  amendment  and  discussion,  would  be 
idle  and  useless  waste  of  time  and  money  ;  and  to  read,  amend  and  discuss,  impracticable. 

Entertaining  these  opinions,  and  seeking  the  best  solution  of  the  difficulties,  your  Committee  were 
naturally  led  to  refer  to  the  precedents  set  and  acted  upon  by  your  sister  States  under  similar  cir- 
cumstances. So  far  as  such  precedents  will  sanction  and  justify  the  recommendation  to  which  they 
are  led,  they  have  been  pleased  to  find  that,  in  almost  every  State,  Revised  Codes  have  been 
adopted  by  a  simple  Legislative  act,  such  as  your  Committee  offer  with  this  report,  and  upon  the 
action  and  report  of  a  committee,  leaving  other  considerations,  amendments  and  discussions,  of 
course,  to  the  power  and  wisdom  of  the  Legislature  after  publication. 

With  the  exception  of  Virginia,  your  Committee  believe  that  the  action  of  the  States  has  been 
uniformly  such  as  they  now  recommend.  In  that  State  the  other  policy  was  pursued.  Each  sec- 
tion of  its  Code  was  subjected  to  a  thorough  revision,  and  separate  adoption  by  its  whole  Legislative 
Department.  The  result  was  that  its  session  was  extended  to  a  period  over  six  months,  and.  of 
course,  at  a  very  great  cost  to  the  State.  Your  Committee,  from  a  partial  and  cursory  examination 
of  the  Code  of  that  State,  will  be  permitted  to  add,  in  no  censorious  spirit,  that  the  benefit  of  this 
course  is  not  manifest  in  the  results.  Other  Codes  adopted  upon  the  plan  which  your  Committee 
feel  constrained  to  suggest,  compare  most  favorably  with  this  Code  of  Virginia. 

Your  Committee  believe  that  they  could  give  satisfactory  reasons  for  the  opinion  entertained, 
that  the  labor,  time,  and  money  which  might  be  expended  in  a  Legislative  reading,  revision,  and 
examination  of  the  Code,  might  be  really  detrimental,  rather  than  beneficial,  to  its  efficiency,  har- 
mony, and  entire  plan  and  structure  ;  but  the  limits  of  a  report  forbid  all  such  attempts. 

If  the  new  Code  now  presented  were  a  new  system  of  jurisprudence,  or  had  the  Commissioners 
attempted  to  graft  upon  our  system  any  new  features  extracted  from  others  and  unharmonious  with 
our  own,  or  even  if  alterations  in  a  well  defined  public  policy  had  been  attempted,  your  Committee 
would  have  paused,  hesitated  to  recommend  the  mode  of  adoption  suggested,  without  at  least  call- 
ing the  special  attention  of  the  Legislature  to  such  new  and  essential  changes. 

But  at  an  early  stage  of  our  revision  and  examination,  the  codifiers  announced  the  leading 
principle  by  which  they  had  attempted  to  guide  their  labors,  and  your  Committee  report  the  same 
prominent  in  all  the  amendments  and  changes  made  at  their  suggestion.  This  principle  was,  to 
attempt  no  change  or  alteration  in  any  well  defined  rule  of  law  which  had  received  Legislative 
sanction  or  judicial  exposition,  and  to  add  no  principle  or  policy  which  had  received  the  condem- 
nation of  the  former,  or  was  antagonistic  to  the  settled  decisions  of  the  latter. 

The  prominent  and  leading  power  of  change  exercised  in  construction  and  revision  has  been  to 
cuit  and  unravel  G or dian  knots,  resulting  from  conflicting  decisions  of  the  Courts;  to  reconcile 
actual  and  apparently  discordant  legislation,  harmonizing  all  contlicts  to  what  seemed  to  be  settled 
and  favored  public  policy  ;  to  remedj^  existing  defects  by  wise  and  harmonious  provisions ;  and  to 
supply  omissions  which  the  practice  and  experience  of  the  Courts  had  discovered  and  made  mani- 
fest in  existing  legislation.  In  short,  the  great  end  and  aim  has  been  to  reconcile,  harmonize,  ren- 
der consistent,  the  body  of  the  law,  so  as  to  give  shape  and  order,  system  and  eflSciency,  to  the 
the  sometimes  crude,  and  often  ill  expressed,  sovereign  will  of  the  State. 

A  settled  conviction  on  the  mind  of  your  Committee  that  the  codifiers  have,  to  a  degree  as 
complete  and  perfect  as  might  reasonably  be  expected,  accomplished  these  and  like  ends,  has  w^on 
for  the  Code,  as  an  entirety,  their  cordial  and  unanimous  approval.  Your  Committee  will  not  con- 
ceal that  some  particular  sections  and  provisions  have  not  met  this  unanimous  concurrence.  When 
differences  arose,  careful  and  anxious  consideration  and  discussion  followed,  and  minorities  did  not 
hesitate  to  yield — all  being  satisfied  that,  as  a  whole,  the  Code  was  entitled  to  and  should  receive, 
their  unanimous  and  unqualified  approbation  and  recommendation. 

Your  Committee  fully  believe  that  such  would  be  the  result  of  any  examination  and  revision 
by  the  Legislative  Department. 

Your  Committee  do  not  deem  it  inappropriate  to  their  duties  to  add,  that  the  proper  printing 
and  publication  of  the  Code,  if  adopted,  becomes  a  subject  of  much  interest  and  importance.  Its 
.plan  and  structure  accompanies  this  report.     A  reference  thereto  will  render  most  manifest  the 
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necessity,  in  the  publicfttion,  of  rigidly  adhering  to  the  plan.  The  numerical  order  of  its  paragraphs, 
and  its  references  in  one  title,  section,  or  paragraph,  to  another,  must  be  preserved.  In  the  use 
and  value  of  the  Code,  it?  Index  becomes  of  the  highest  importance. 

These,  and  like  considerations  and  retlections,  lead  your  Committee  to  suggest  that  none  other 
than  those  who  constructed  the  Code,  who  devised  its  plan,  and  are  familiar  with  its  details  and 
manuscript,  can  so  well  superintend  its  publication  and  prepare  its  Index.  Your  Committee  have 
further  to  add,  that  it  is  provided  in  the  Code  itself  that  it  shall  not  take  effect  until  the  1st  of 
October,  18(>1.  thus  giving  time  for  its  publication. 

It  is  further  provided,  and  your  Commiitee  think  wisely,  to  meet  any  insufficiency  of  the  Code, 
that  all  questions  not  embraced  or  provided  for  therein,  shall  be  decided  and  settled  by  existing 
laws,  and  that  the  Code  does  not  interfere  with,  or  in  any  manner  abrogate  or  repeal,  local  legis- 
lation. 

If  in  the  views  thus  presented  by  your  Committee,  they  shall  have  the  concurrence  of  the  Leg- 
islature, they  present,  as  part  of  this  report,  a  bill  to  adopt  the  Code,  and  a  bill  to  provide  for  its 
publication. 

All  of  which  is  respectfully  submitted. 

HINES  HOLT, 
DANL.  S.   PRINTUP, 
W.  W.  PAINE, 

Committee  on  part  of  Senate. 
GEO.  N.  LESTER, 
ISHAM  S.  FANNIN, 
W.  G.  DELONY, 
M.  W.  LEWIS, 
C.  N.  BROYLES, 
C.  J.  WILLIAMS, 

Committee  on  part  of  House. 


THE  ACT  ADOPTING  THE  CODE. 


An  Act  to  approve,  adopt  and  make  of  force,  in  the  State  of  Georgia,  a  Revised  Code  of  Laws, 
prepared  under  the  direction  and  by  authority  of  the  General  Assembly  thereof;  and  for  other 
purposes  therewith  connected. 

Section  1.  The  General  Assembly  of  the  State  of  Georgia  do  enact,  That  the  Revised  Code 
of  Laws  prepared  under  its  authority,  by  Richard  H.  Clark,  Thos.  R.  R.  Cobb,  and  David  Irwin, 
Esqs.,  and  revised  and  fully  examined  by  its  committee,  and  recommended  and  reported  for  adop- 
tion (the  manuscript  whereof  now  being  on  file  in  the  Executive  Department,)  be,  and  the  same  is 
hereby,  adopted  as  the  Code  of  Georgia ;  to  be  of  force  and  take  effect  on  the  first  of  January, 
1862. 

Provided,  That  the  adoption  of  the  Code  shall  not  operate  so  as  to  repeal  an  Act  entitled 
"  An  Act  to  define  the  liability  of  the  husband  for  the  debts  of  the  wife,  and  to  define  the  liability 
of  the  property  received  through  the  wife  for  the  debts  of  the  husband  existing  at  the  time  of  the 
marriage,"  approved  28th  February,  1856;  or  to  punish  any  Judge,  Justice  or  Minister,  for  joining 
in  marriage  any  female  under  the  age  of  twenty-one  without  the  consent  of  her  father  or  guardian. 

Section  2.  And  he  it  further  enacted,  That  all  laws  and  resolutions  of  a  public  and  general 
character,  passed  at  this  present  session  of  the  General  Assembly,  be  incorporated  in  and  made 
part  of  said  Code  ;  and  that  the  duties  and  powers  of  the  codifiers  be  continued  to  that  end,  with 
authority  to  place  the  same  in  proper  and  appropriate  form  and  connection,  and  to  correct  any  con- 
flicts which  may  be  created  thereby  with  its  existing  provisions.  And  that  the  performance  of  the 
further  duties  by  said  codifiers,  as  required  in  this  section,  be  submitted  to  the  revisal,  examina- 
tion and  approval  of  His  Excellency,  the  Governor,  before  the  publication  of  said  Code. 

Section  3.  Be  it  further  enacted,  That  the  laws  of  the  State  of  Georgia,  having  reference  to 
the  city  of  Savannah,  etc.,  as  codified  by  order  of  the  City  Council  of  Savannah,  by  the  City  Attor- 
ney of  Savannah,  be,  and  the  same  is  hereby,  declared  and  made  a  part  of  the  Code  of  Georgia 
and  the  laws  thereof— the  manuscript  copy  whereof  is  now  on  file  in  the  Executive  Office. 

Assented  to  December  19th,  18G0. 
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PREFACE  TO  THE  REVISED  EDITION. 


The  late  war  and  its  results,  having  produced  ho  many  radical  changes  in  the  Constitution  and 
Laws  of  Georgia,  a  revision  of  the  Code  of  the  State  became  a  matter  of  nece.ssity.  i'rompted  by 
an  appreciation  of  that  necessity,  as  well  as  the  siiggestions  of  his  friends,  the  undersigned  enterf,'d 
upon  the  work  of  carefully  revising  said  Code,  so  as  to  exclude  therefrom  all  such  pnrta  as  liad 
been  repealed  or  superaeued,  and  to  include  all  laws  passed  since  the  adoption  of  baid  Code  which 
were  of  force  at  the  adjournment  of  the  General  Assembly  of  1800,  thus  making  the  Code  conform 
to  the  fifth  clause  of  the  first  section  of  the  fifth  Article  of  the  Constitution  of  Georgia,  adopted  by 
the  Convention  of  1805.  All  parts  of  the  Code  that  have  been  repealed  or  superseded  have  been 
left  out,  and  all  laws  still  of  torce,  that  were  never  embodied  in  the  Code,  have  been  arranged 
under  appropriate  heads.  The  head-notes  and  sections  have  been  rearranged  and  renumbered, 
and  the  new  laws  are  included  in  brackets,  with  reference  to  the  authorities  in  which  they  may  be 
found.  A  new  and  enlarged  Index  has  been  made,  which,  it  is  hoped,  will  enable  any  lawyer  or 
citizen  readily  to  find  the  law  on  any  given  subject.  By  resolution  of  the  General  Assembly,  his 
Excellency  Governor  Jenkins  appointed  a  committee  composed  of  General  Andrew  J.  Hansell, 
Colonel  Logan  E.  Bleckley,  and  Colonel  Nathaniel  J.  Hammond,  to  examine  the  work ;  and  after 
a  careful  and  elaborate  examination,  this  committee  of  distinguished  lawyers  reported  to  his  Excel- 
lency that  the  revision  of  the  Code  was  thorough  and  accurate.  The  undersigned  did  not  feel  at 
liberty  to  change  even  the  wording  of  the  laws  passed  since  the  adoption  of  the  Code,  but  embodied 
them  just  as  they  were  enacted  bv  the  Legislature.  The  work  has  been  tedious  and  difficult,  and 
the  undersigned  does  not  claim  that  it  is  perfect ;  but,  having  done  the  very  best  that  time,  circum- 
stances, and  his  official  duties  would  allow,  he  places  it  before  a  generous  profession  and  an  indul- 
gent people. 

DAVID  IRWIN. 


PREFACE  TO  REVISED  AND  AMOTATED  EDITION. 


Since  the  publication  of  Irwin's  Revised  Edition  of  the  Code  of  Georgia,  many  and  great 
changes  have  taken  place  in  the  Constitution  and  Laws  of  the  State.  That  edition  is  entirely 
exhausted,  and  many  of  the  officers,  lawyers,  and  people  are  not  supplied  with  it.  A  second  revised 
edition  would,  therefore,  seem  to  be  a  necessity.  These  considerations,  coupled  with  a  general 
demand  therefor,  induced  the  undersigned  to  prepare  a  second  revision  of  the  Code,  containing  the 
Constitution  and  Laws  of  the  State,  including  all  general  Acts  of  the  Legislature  of  1873.  The 
profession  and  people  having  become  familiar  with  the  original  plan  and  arrangement  of  the  Code, 
we  have  deemed  it  best  to  let  them  remain  unchanged.  We  have  transferred  the  side-notes  to  the 
beginning  of  the  sections,  and  have  placed  in  their  stead,  carefully  prepared  references  to  the 
Statutes  of  the  State,  from  which  the  law  of  the  Code  was  originally  derived,  thus  furnishing  ready 
means  of  tracing  the  history  of  any  particular  section,  and  of  placing  upon  it  a  proper  construc- 
tion. Reference  is  also  made  to  collateral  or  cognate  sections  in  the  margin,  which  we  think  will 
greatly  facilitate  a  proper  and  thorough  understanding  of  the  Law  of  our  State.  We  have  also 
prepared  references  to  the  decisions  of  the  Supreme  Court  of  Georgia  up  to,  and  including  those 
made  at  the  January  Term,  1873.  The  decisions  which  bear  directly  upon  a  particular  section  or 
part  of  a  section  follow  immediately  after  it,  in  small  print,  whilst  those  decisions  which  do  not 
bear  directly  upon  the  subject  of  a  particular  section,  or  part  of  a  section,  but  refer  to  the  subject 
of  a  Chapter  or  an  Article  generally,  will  be  found  in  a  general  note  at  the  end  of  such  Chapter  or 
Article.  In  the  Appendix  we  have  placed  the  Constitution  of  Georgia,  adopted  and  ratified  in  1868  ; 
the  Constitution  of  the  United  States,  with  the  recent  amendments  thereto  •,  and  the  Rules  of  the 
Superior  and  Supreme  Courts  of  the  State,  up  to  July,  1873,  together  with  references  to  decisions 
of  our  Supreme  Court  on  these  Constitutions  and  Rules  of  Practice.  The  reader  will  also  find  in 
the  Appendix,  references  to  decisions  of  the  Supreme  Court,  on  subjects  not  in  the  Code,  but 
which  are  of  special  interest  to  the  Georgia  Lawyers  and  people.  In  the  present  edition  we  have 
preserved  the  numbers  of  the  sections  as  they  occur  in  Irwm's  Revised  Code,  noting  such  as  have 
been  repealed  or  superseded,  with  a  reference  to  the  repealing  or  superseding  Act.  This  will  be 
found  an  especial  convenience  in  applying  such  decisions  of  our  Supreme  Court,  as  refer  to  the 
sections  of  Irwin's  Code  by  numbers.  In  preparing  this  revision  of  the  Code,  it  has  been  our  pur- 
pose to  compass  the  three  things  which  the  Hon.  Attorney  General  says,  in  his  report  to  the  Gov- 
ernor, he  was  especially  careful  to  ascertain  by  his  examination  of  it^     We  qi^y  have  stricken  froni 
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the  Code  something  tliat  is  still  law,  and  we  may,  possibly,  have  retained  in  it  something  that  is  not 
law.  but  we  contidentij  submit  our  work  to  the  profession  and  people  of  Georgia,  as  a  reliable 
source,  from  which  a  knowledge  of  the  law  of  tlie  Co'.nmonwealth  may  be  obtained.  We  have 
stricken  from  the  Code,  everything  upon  the  subject  of  bail  in  civil  cases,  except  that  which  relates 
to  bail  in  actions  for  personalty,  deeming  it  repealed  by  that  section  of  the  Constitution  which 
declares,  that  '*  there  shall  be  no  imprisonment  for  debt."  Some  able  lawyers  have  suggested  that 
this  provision  oi^  the  Constitution  does  not  repeal  the  law  of  bail  in  actions  ex  delicto.  Be  this  and 
like  cases  as  they  may,  we  are  consoled  by  the  relleetion,  that  if  we  have  excluded  what  is  law,  it 
is  law  still,  and  if  we  have  left  anything  in  the  book  that  is  not  law,  the  fact  of  its  being  retained 
does  not  make  it  law.  All  statutes  un  to  1851  are  referred  to  in  Cobb's  New  Digest  of  the  Laws  of 
Georgia — indicated  by  the  letter  C.  The  Index  to  the  Code  has  been  revised,  the  heads  multiplied, 
and  the  subdivisions  improved,  and  we  are  encouraged  to  hope,  that  by  the  Index  to  the  present 
edition,  any  law  m  the  book  can  be  readily  found.  The  task  of  revision  and  annotation  has  been 
liard  and  dithcult.  and  we  give  our  work  to  the  public  with  the  earnest  hope,  that  whatsoever  of 
errors  and  imperfections  may  be  found  in  it,  may  be  viewed  with  the  liberality  and  indulgence  called 
for  by  the  magnitude  and  difliculties  of  the  undertaking. 

DAVID  IRWIN, 
GEO.  N.  LESTER, 
WALTER  B.  HILL. 


ATTORNEY    GENERAL'S    REPORT. 

Atlanta,  Ga.,  February  7,  1873. 
^25  Excellency,  James  M.  SmitJi,  Atlanta,  Ga.  : 

Governor  :  For  a  month  just  past  I  have  been  engaged  in  the  examination  of  the  revision  of 
"  Irwin's  Code.''  made  by  Messrs.  David  Irwin,  George  N.  Lester,  and  Walter  B.  Hill,  submitted 
to  me  by  your  Excellency,  under  a  resolution  of  the  General  Assembly,  approved  August  26th,  1872. 

The  examination  was  conducted  with  Colonel  George  N.  Lester,  representing  the  revisers. 
Having  completed  it,  I  have  the  honor  of  submitting  to  your  Excellency  the  following  report: 

I  was  careful,  especially,  to  ascertain  three  things:  First,  that  all  the  old  law  .which  had 
been  repealed  by  the  Constitution  of  1868,  and  Acts  passed  under  it,  and  all  inconsistent  with  the 
Constitution  of  the  United  Stales  and  laws  thereof,  was  stricken  out,  and  that  every  part  of  Irwin's 
Code  clearly  inconsistent  with  said  Constitution  and  laws,  was  so  changed  as  to  make  this  revision 
consist  and  harmonize  with  the  fundamental  law  ;  secondly,  that  all  general  Acts  passed  under  the 
Constitution  of  1868,  and  still  of  force,  were  incorporated  into  this  revision,  in  their  appropriate 
places,  according  to  the  plan  and  arrangement  of  Irwin's  Code,  as  contemplated  by  said  resolution  ; 
and  thirdly,  that  it  contained  also  so  much  of  the  Statute  Law  of  this  State  of  force  in  1860,  as  is 
not  expressly  superseded  by,  nor  inconsistent  with,  the  present  Code,  though  not  embodied  therein. 
In  doing  this  I  have  sought  and  obtained  valuable  aid  from  several  of  the  leading  minds  of  the  State. 

All  statutes  of  doubtful  constitutionality,  and  all  laws  and  parts  of  laws  not  repealed  expressly, 
or  by  obvious  and  necessary  implication,  have  been  retained  in  this  revision.  The  x'evisers  and  I 
agree,  that  the  Courts  alone  should  pronounce  upon  their  validity. 

The  examination  has  been  careful  and  elaborate.  From  it  I  take  pleasure  in  reporting,  that 
the  revision  has  been  faithfully  and  well   performed,  and  that  it  is  "  accurate  and  thorough." 

The  resolution  did  not  contemplate  an  examination  and  report  upon  the  references  to  collateral 
and  cognate  sections,  the  citations  of  the  statutes  upon  which  the  sections  stand,  and  the  decisions 
of  the  .Supreme  Court  upon  them.  Yet  I  made  such  an  examination  of  various  parts  of  the  revi- 
sion. From  this,  I  am  satisfied,  that  these  annotations  and  references  are  full  and  accurate,  if  not 
exhaustive,  of  all  references,  citations  and  annotations  proper  to  be  made  according  to  the  plan  of 
the  work.     They  form  a  new  and  excellent  addition  to  the  Code,  and  greatly  increase  its  value. 

Said  resolution  properly  declared,  that  -a  revision  was  a  necessity  ;  and  I  am  persuaded,  that 
this  one  will  satisfy  the  legal  profes^^ion,  the  officers  and  citizens  of  the  State,  as  an  embodiment  of 
all  our  statutory  law,  in  a  convenient  and  familiar  form.  And  these  references  to  the  statutes,  of 
■which  it  is  made,  and  the  decisions  of  our  highest  Court,  expounding  them,  makes  this  revision 
combine  all  the  benefits  without  the  disadvantages  consequent  upon  a  codification  of  the  laws  of  a 
State. 

I  have  the  honor  to  be,  etc., 

N.  J.  HAMMOND, 
Attorney  General  of  Georgia, 
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§1.  (1.)  Laws  of  force  in  this  State.     [The  laws  of  this  State  sliall  be  ^^^204. 973. 
thus  graduated  in  reference  to  their  obligation : 

1.  As  the  supreme  law:  The  Constitution  of  the  United  States,  the 
laws  of  the  United  States  in  pursuance  thereof,  and  all  treaties  made 
under  the  authority  of  the  United  States. 

,   Treaties,  3  Kelly,  179. 

2.  As  next  in  authority  thereto :    The  Constitution  of  this  State. 

3.  In  subordination  to  the  foregoing:    All  Acts  passed  by  any  legisla- 
tive body,  sitting  in  this  State  as  such,  since  the  19th  day  of  January,  p^X^^^^'-*' ^• 
1861,  including  the  body  of  laws  known  as  the  Code  of  Georgia,  and  the 

Acts  amendatory  thereof,  or  passed  since  that  time,  which  said  Code  and 
Acts  are  embodied  in  the  printed  book  knoAvn  as  ^'  Irwin's  Code  f  and 
also  so  much  of  the  common  and  statute  laws  of  England,  and  of  the 
statute  laws  of  Georgia,  as  were  in  force  in  this  State  on  the  19th  day  of 
December,  1860,  as  are  not  superseded  by  said  Code,  though  not  embodied 
therein,  except  so  much  of  the  said  several  statutes.  Code  and  laws 
as  may  be  inconsistent  wdth  the  supreme  law  herein  recognized,  or  may 
have  been  passed  in  aid  of  the  late  rebellion  against  the  United  States,  or 
may  be  obsolete,  or  may  refer  to  persons  held  in  slavery,  which  excepted 
laws  are  inoperative  and  void ;  and  any  future  General  Assembly  shall  be 
competent  to  alter  or  repeal  (if  not  prohibited  by  the  Constitution  of  this 
State)  any  portion  of  the  laws  declared  to  be  of  force  in  this  third  speci- 
fication, and  all  of  such  laws  are  amended  bv  substitutino;  for  the  word 'a  ^  Const,  of 
"Confederate,''  where  it  occurs  before  "States,"^^  the  word  "^United."]  (a.)^;^^-;!;^^;!^- 

Constitution  of  1868  adopts  the  Code :  41  Ga.,  600.  Authority  of  codifiers :  34  Ga.,  249 ;  37  Ga., 
412;  42Ga.,  196. 

4.  The  custom  of  any  business  or  trade  shall  be  binding  only  when  it  ??^q7o,  -iws, 
is  of  such  universal  practice  as  to  justify  the  conclusion  that  it  became,  by 
implication,  a  part  of  the  contract. 

Custom  resoi-ted  to  only  where  contract  is  dubious  or  mnde  in  reference  thereto:  S  Ga.,  540. 
Custom  that  owner  shall  pay  particular  expenses  of  hired  slave:  14  Ga..  260.  As  to  negotiability 
of  note:  15  Ga.,  529.  Of  banks:  16  Ga..  3S.  As  to  rates  of  shipment :  16  Ga.,  55S.  Act  extending 
charter  of  corporation:  18  Ga.,  65.  Custom  of  common-carriers:  20  Ga.,  574;  21  Ga..  526;  28  Ga., 
543;  32  Ga.,  405;  40  Ga.,  419;  S.  W.  R.  R.  Co.  vs.  Felder,  July  Term,  1S72.  Contract  implied  from 
usage:  21  Ga.,  526.  Custom  not  binding  unless  it  is  known,  certain,  i^niform,  reasonable  and  not 
contrary  to  law:  28  Ga..  543.  Kot  uniform  if  it  olitain  merely  in  a  majority  of  cases:  Fo.  Proof  or: 
76.;  30  Ga,,  61 ;  Berry  vf>.  Cooper.  IMarch  Term.  1S64.  Rent  (custom  as  to  value  of"*:  29  Ga..  S2;  lof 
renting  land  for  part  of  crop):  40  Ga.,  511.    Sending  money  by  mail:    31  Ga.,  378.    Custom  of  mer- 
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ohant.<:  Martin  t>\  Smith.  M;\n'h  Tovm.  18lV(.  As  to  storage:  r>5  Oi\..  lOS.  Habits  of  dealiui?  of  an 
individual  aro  not  such  biudinsr  i-ustoui :  ;>7  (ia.,  ;>1>2.  Of  dorks  to  make  notes  for  necessary  expenses 
of  boats:  41  lia..  12"J.  Of  commission  merchants:  42  Oa.,  5o5.  Sec,  also,  Park  vn.  P.  ct  xV.  L.  I. 
Co.,  Jan.  term,  1873. 

(.iKXKn.vi-  XoTK. — Laws,  how  .crraduated  with  roferonoe  to  their  authority:  5  Ga.,  105.  Decisions 
of  the  cinntnon  law  and  equity  Courts  of  Enshnul  of  higher  aiitliority  than  the  ecclesiastical:  SGa., 
;v41.  What  decisions  are  authority:  11  (la..  oOl>.  Decisions  of  the  Enivlish  Ccnirts  prior  to  May  14th, 
1.  ai.  when  conclusive  as  to  the  conunon  law:  15  Ua.,  122.  Authority  of  decisions  of  the  Supreme 
Court :  See  Act  of  ISoS.  p.  75.  and  2S  lia..  597.  oO  Ga.,  202.  upon  said  Act.  Obiter  dicta:  25  Ga.,  244; 
2li  tia..  2i>S.    Decisions  of  the  U.  S.  Courts:   14  Ga.,  438;  37  Ga..  124. 

§2.  (2.)    Code — when  and  how  to  take  effect.     This  Code  shall  take 

95?^\ct^o^i^!i\  t'ftcct  on  the  fii*st  day  of  January,  1863.     All  offenses  eomniittcd  prior  to 

isoi^'p'^r  "^"^    ^^^"^^  ^^^^^^-^  shall  be  tried  and  punished  under  existing  laws;  and  all  rights, 

or  obligations,  or  duties  aecpiired  or  imposed  by  existing  laws,  shidl 

remain  valid  and  binding,  notwithstanding  the  repeal  or  modification  of 

such  laws. 

g  cited:  34  Ga.,  387;  33  Ga.,  258.    See,  also,  45  Ga.,  520. 

§3.  (3.)  Statutes,  ichen  to  take  effect.  Public  laws  which  in  themselves 
prescribe  specifically  that  they  are  to  take  effect  ^4rom  and  after  their 
passage,"  shall  not  be  obligatory  on  the  inhabitants  until  published  in 
some  public  gazette;  and  three  days  shall  be  allowed,  from  the  date  of 
})ublic'ation,  for  every  hundred  miles  distance  from  the  Capital,  before  a 
knowledge  of  the  law  shall  be  presumed  against  the  inhabitants. 

Where  no  time  is  fixed  for  the  operation  of  a,  statute,  it  takes  effect  from  its  passage:  8  Ga., 
.380.  Rule  in  English  Courts  on  this  subject:  IG  Ga.,  102.  Statute  enacting  a.  new  penalty  for  an 
otiensc  cannot,  under  this  section,  take  eifect  until  it  has  been  duly  published:  34  Ga.,  270.  Law 
prior  to  Code:  30  Ga.,  538. 

§4.  (4.)  Construction  of  statutes.  The  following  rules  shall  govern  the 
construction  of  all  statutory  enactments  in  this  State: 

1.  The  ordinary  signification  shall  be  applied  to  all  words,  except 
words  of  art,  or  connected  with  a  particular  trade  or  subject-matter,  when 
they  shall  have  the  signification  attached  to  them  by  experts  in  such 
trade,  or  with  reference  to  such  subject-matter. 

Ordinary  signification :  4  Ga.,  486. 

2.  The  present  or  past  tense  shall  include  the  future. 

3.  The  masculine  gender  shall  include  the  feminine  and  neuter. 

4.  The  singular  or  plural  number  shall  each  include  the  other,  unless 
expressly  excluded. 

Stated  in  23  Ga.,  383. 

miv  4''4i  ^*  "^  joint  authority  given  to  any  number  of  persons,  or  officers,  may 

be  executed  by  a  majority  of  them,  unless  it  is  otherwise  declared. 

Majority:  1  Kelly,  271;  9  Ga.,  367. 

6.  A  substantial  compliance  with  any  requisition  of  the  Code,  or  laws 
amendatory  thereof,  especially  on  the  part  of  public  officers,  shall  be 
deemed  and  held  sufficient,  and  no  proceeding  shall  be  declared  void  for 
want  of  such  compliance,  unless  expressly  so  provided  by  the  enactment. 

7.  When  a  bond  is  required  by  law,  an  undertaking  in  writing,  with- 
22315.              o^it  seal,  is  sufficient;  and  in  all  bonds  where  the  names  of  the  obligors 

do  not  appear  in  the  bond,  but  are  subscribed  thereto,  they  are  bound 
thereby. 

"  Subscribed  thereto :"  9  Ga.,  501.  Instrument  with  a  scrawl  annexed  to  the  signature  is  a  bond 
without  purporting  to  be  such  on  its  face:  29  Ga.,  427. 

8.  A\'hen  a  number  of  days  is  ])rescribcd  for  the  exercise  of  any  ])rivi- 
i-'yjiL               k;ge,  or  tlie  discharge  of  any  duty,  only  the  first  or  last  day  shall  be 

counted;  and  if  tJie  last  day  shall  fall  on  the  Sabbath,  nnother  day  shall 
be  allowed  in  the  computation. 

Counted  when:  14  Ga.,  122;  19  Ga.,  93;  23  Gn,.,  49;  28  Ga.,  41;  33  Ga.,  146.  The  law  will  not 
notice  fractions  of  a  day  excei^L  to  prevent  injustice:  38  Ga.,  459. 
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9.  In  all  interpretations,  the  Courts  shall  look  (lillf^(;r)tly  for  tlio  inten- 
tion of  tlie  (iencni)  Assembly,  kc^eplii^  in  view,  at  all  tlrne-s,  the  oM  law, 
the  evil  and  the  rauKidy.  (jJraniniaiieal  errors  shall  not  vitiat(;,  and  a 
transposition  of  words  and  (;lause.s  may  be  resorted  to  when  the  sentenee 
or  claiLse  is  without  meaning  as  it  stands. 

Intention ;  2  Kelly,  85;  3  Kelly,  140;  10  (Ja.,  70;  15  Ga.,  361 ;  33  Ga.,  344. 

(jKNKRAL  Notk. — To  bo  construed  in  pari  mnteria  :  1  Kelly,  32;  2  Kelly,  H.') ;  10  Ga.,  08;  M  Ga., 
674.  Those  i»  deroKiitioti  of  c.oiriinon  rif<ht:  1  Kelly,  4;{;  V,  Kelly,  '.',\  ;  4  G;i.,  4(^2;  G  (ia.,  11.'.:  'J  (in., 
475;  30  Ga,.,  525.  Title  looked  to:  1  KcAly,  157.  krprr.HHio  uniuH,  etc.:  1  Kelly,  40.'i;  30  Gm.,  1^0.5. 
Kemedial  statutes:  2  Kelly,  H,5,  2.52;  5  Ga.,  304  ;  12  (in.,  104,  437;  23  (hi..  183.  Kxeeption;-  and  pro- 
visos in  :  2  Kelly,  92 ;  13  Ga.,  4:',5 ;  15  ii'.i.,  1  ;  10  (ia.,  200 ;  17  Ga.,  024  ;  21  Ga.,  305 ;  22  (in.,  203.  545 ;  2^> 
Ga.,  503;  33  <>la,.,  302.  Omission  of  word  in  :  2  Kelly,  143.  l»enal  statutes:  3  Kelly,  18;  2<J  (in.,  010; 
34Ga.,  455;  33  (hi.,  22i»;  38  (Ja.,  571.  Liberal  eonstnietion  :  :',  Kelly,  152;  13  (ia.,  55.  Jief-'islative 
construction:  4(;la,.,  208;  8(Ja.,  23);  9  (Ja-.,  210;  39(Ja.,48;  40  Ga.,  .'541.  (Joteinporary  construction: 
5Ga.,]53;  13(7a„44L  Statutes  in  fa-vor  of  corporations:  7  Ga.,  221  :  8  (/a.,  2.'5;  9  (ia..  212.  Charters 
of:  19  (>a.,  .325;  40  Ga.,  582.  Lei?itiinatinf?  statutes:  7  (Ja,.,  512;  8  (ia.,  210:  10  Ga..  UI;  25  Ga.,  O'^j. 
Restricting  trade :  8  Ga.,  23.  Private  statutes;  8  (Ja.,  210;  10  (Ja.,  .342.  Kelatinu  to  taxes:  8(;a., 
23;  34Ga.,  .370:  .'i5  Ga,,  315.  Of  distribution:  8  (Ja,.,  210.  For  the  suppression  of  fraud  :  9  Ga.,  25.3. 
So  as  to  uidiold  and  carry  them  into  eifect:  10  (Jia.,  191.  General  terms:  12  (ia.,  .520;  21  (Ja.,  10;  .'i4 
Ga.,  199.  Kquitable  interpretation:  17  (Ja.,  450.  Statutory  remedies:  18  (ia.,  318.  in  fa vor  of  per- 
sonal liberty:  20  Ga.,  474;  21  (Ja.,  139;  27  (ia.,  224.  So  as  not  to  divest  vested  ri«ht  without  com- 
pensation :  23  Ga.,  407.  Confirmatory  statute ;  30  Ga.,  770,  845.  Ex  parte  proceedings  under  special 
authority:  31  Ga.,  710.  Statutes  working  forfeitures  and  confiscations:  35  (ia.,  '.'A-i.  Statutes 
presumed  constitutional:  9  Ga.,  2.53;  16  Ga.,  102;  13  Ga.,  83;  .34  (ia.,.309;  35  Ga.,  124;  44  (Ja.,  77,  W9. 
Statutes  vesting-  personal  rights,  construed  as  contracts  executed:  Daley  v*.  Harris,  March  tenn, 
1864.  As  to  repeal  of:  1  Kelly,  32;  12  Ga.,  404;  14  Ga.,  .327,  .391;  15  Ga.,  .301;  17  (ia.,  295;  21  (ia.,  1(J4; 
23  Ga.,  9;  24  Ga.,  356;  26  Ga.,  120;  27  Ga.,  467;  28  Ga.,  85;  30  Ga.,  580;  39  Ga.,  397. 

§5.  (5.)  Meaning  of  certain  words.  The  following  meaning  shall  be 
given  to  each  of  the  following  words  in  all  statutes,  unless  a  dilierent 
meaning  is  apparent  from  the  context : 

"  Property ''  includes  real  and  personal  property.  g2245. 

^^  Personal  Property  ^^  includes  every  thing  except  interests  exceeding 
a  lease-hold  in  lands,  tenements  and  hereditaments.     Stocks  in  incorpo-  ^'^'^'^' 
rated  companies,  though  the  object  of  the  company  is  necessarily  connected 
with  the  land,  shall  be  held  as  personal  property. 

For  the  meaning  of  these  terms  in  Tax  Acts,  see  Acts  of  1851-2,  p.  288. 


^' Person''^  includes  a  corporation  and  persons  of  color.  21651. 

Includes  a  corporation:  18  Ga.,  412;  24  Ga.,  356;  41  Ga.,  516;  44  Ga.,  397. 

"  Writing^'  includes  printing  and  all  numerals. 

"  Oath  ^^  includes  affirmation. 

^^  Signature/^  or  ''  SubsGriptio7i,^^  includes  the  mark  of  an  illiterate  or 
infirm  person. 

'' Lunatlc,^^   '^ Insane,^^   or  '' Non  Compos  MentiSy^   each   includes   all 
persons  of  unsound  minds. 

'^  Negro  ^^  includes  mulattoes. 

^'Person  of  Color ^'  means  all  such,  as  have  an  admixture  of  negro ^45, 1666. 
blood. 

''  Justice, ^^  when  applied  to  magistrates,  means  Justice  of  the  Peace. 

'' Preceding ^^  and  "  Aforesaid^^  mean  generally  next  before,  and  "Fol- 
lowing'^ next  after,  unless  the  context  requires  a  different  signification. 

On  these  words :  35  Ga.,  180. 

" Month '^  means  a  calendar  month.  t^m'  ^^^^'  ^' 

"  Year''  means  a  calendar  year. 

"Seal"  shall  include  impressions  on  the  paper  itself,  as  well  as  impres- Act_of  isss,  c. 
sions  on  wax  or  wafers.     AVith  the  exception  of  official  seals,  a  Scrawl,^' '''^'  "^^^' 
or  any  other  mark  intended  as  a  seal,  shall  be  held  as  such. 

Official  seals:  13  Ga.,  2.53.    Scroll  Avith  word  "seal"  Avritten  within  it,  held  a  seal:  12  Ga.,  4-59. 
eal  of  corporation  :  25  Ga.,  310. 

"HigMvay,"  or  "Road,"  includes  bridges  upon  the  same. 

Other  words.  "May:"  7  Ga.,  89 ;  .33  Ga.,  419;  34  Ga.,  IS;  38  Ga..  54.5.  "In  operation:"  9  Ga., 
286.  "All:"  15  (in.,  518.  "  Either :"  20  Ga..  120.  "  When  :"  20  Ga..  584.  "Provided:"  22  Ga.,  207. 
"  Shall :"  34  Ga.,  18, 122.    "  Corporation :"  35  Ga.,  318.    "  Offices,"  sec  ^69.    "  Bank,''  see  ;:14S4. 


REVISED  CODE  OF  GEORGIA. 


Preliminary  provisions. 


§G.  (G.)  Future  operation  of  Imcs.  Laws  prescribe  only  for  the  future ; 
thev  cjin  not  impair  the  obllg^ation  of  contracts,  nor  2;enerally  have  a  retro- 
spective operation.  I^aws  loolvino-  only  to  the  rcnicdy  or  ni(xie  of  trial, 
may  api)ly  to  contracts,  rights  tind  olfenses  entered  into,  accrued  or  com- 
mittal prior  to  their  passage ;  but  in  every  case  a  reasonable  time  subse- 
ipicnt  to  the  passage  of  the  statute  should  be  allowed  for  the  citizen  to 
enforce  his  contract,  or  protect  his  right. 


§7.  (7.)  Ic/norance  of  law.  Laws,  after  promulgation,  are  obligatory 
upon  all  inhabitants  of  this  State,  and  ignorance  of  the  law  excuses  no 
one. 

On  this  maxim :  7  Ga.,  TO ;  8  Ga.,  350.    "  Excuses  "  least  of  all  a  sheriff:  32  Ga.,  362. 

§8.  (8.)  Lex  loci.  The  validity,  form  and  effects  of  all  writings  or 
contracts  are  determined  by  the  laws  of  the  .place  where  executed.  When 
such  writing  or  contract  is  intended  to  have  effect  in  this  State,  it  must 
be  executed  in  conformity  to  the  laws  of  this  State,  excepting  wills  of 
personalty  of  persons  domiciled  in  another  State  or  country. 

As  to  indorsemeut:  2  Kelly,  159;  4  Ga.,  1;  27  Ga.,  243;  31  Ga.,  210.  "Wills  of  personalty:"  3 
Kelly,  432 ;  2*J  Ga .,  310.  Lex  loci  governs  as  to  the  nature,  construction  and  obligation  of  contracts : 
2  Kelly.  159 .  4  Ga.,  1 ;  7  Ga..  359 ;  18  Ga.,  725 ;  27  Ga.,  243 ;  31  Ga.,  210 ;  34  Ga.,  407  ;  36  Ga.,  152.  Lex 
fori,  a.$  to  the  remedy:  2  Kelly,  159;  18  Ga.,  725;  37  Ga.,  428.  Where  parties  had  in  view  at  the 
time  of  the  contract  the  laws  of  another  place:  12  Ga.,_582,  Assignments:  12  Ga.,  582;  35  Ga.,  177. 
Lex  loci  governs  as  to  interest:  21  Ga.,  135.  Lex  fori  as  to  divorce :  31  Ga.,  223.  Lex  loci  as  to 
marriage,  legitimacy,  etc.,  when :  34  Ga.,  407.  Lex  loci  applied  to  United  States  Courts  in  Georgia: 
3-5  Ga.,  320.  Agreement  as  to  arbitration:  37  Ga.,  456.  Presumption  is  that  lex  loci  is  same  as  our 
own :  41  Ga.,  449.  See  also  42  Ga.,  192,  and  43  Ga.,  461.  Atlanta  M.  &  R.  M.  Co.  vs.  Guyer,  January 
Term.  1873. 

^^662. 1675,  §^-  {^')     Comity  of  States.     The  laws  of  other  States   and  foreign 

3aS4, 3751.  nations  shall  have  no  force  and  effect  of  themselves  within  this  State, 
further  than  is  provided  by  the  Constitution  of  the  United  States,  and  is 
recognized  by  the  comity  of  States.  The  Courts  shall  enforce  this  comity, 
until  restrained  by  the  General  Assembly,  so  long  as  its  enforcement  is 
not  contrary  to  the  policy  or  prejudicial  to  the  interests  of  this  State. 

By  comity,  the  citizen'of  a  foreign  State  cannot  be  made  a  party  to  a  suit  in  Georgia,  so  as  to 
be  estopped  by  judgment  against  him :  5  Ga.,  505.  Laws  of  other  States,  how  far  respected :  Ih., 
511 ;  7  Ga.,  359 ;  9  Ga.,  555 ;  13  Ga.,  97 ;  34  Ga.,  407  ;  43  Ga.,  463.  Not  violated  by  g3584 ;  7  Ga.,  359 ;  17 
Ga,,  491.  In  respect  to  the  law  of  administrations  and  successions :  18  Ga.,  561 ;  34  Ga.,  515.  ?  cited 
36  Ga.,  390.  AV^here  a  law  is  not  of  force  in  a  foreign  State,  comity  does  not  require  the  Courts  of 
Georgia  to  enforce  it  in  favor  of  that  State :  38  Ga.,  390. 

§10.  (10.)  Waiver  of  Iciw.  Laws  made  for  the  preservation  of  public 
order  or  good  morals  can  not  be  done  away  with  or  abrogated  by  any 
agreement ;  but  a  person  may  w^aive  or  renounce  what  the  law  has  estab- 
lished in  his  favor^  when  he  does  not  thereby  injure  others  or  affect  the 
public  interest. 

§11.  (11.)  Local  laios.^  If  there  is  a  law  in  force  at  the  time  of  the 
adoption  of  this  Code,  having  entirely  a  local  application,  such  local  law 
is  not  repealed  by  this  Code,  unless  so  expressly  declared. 
Act  of  ]853-'.vt  ^-^^'  (^2.)  Bonds  of  publiG  officers.  All  bonds  taken  from  public 
p.  57,  imh  168!  officers  shall  be  kept  in  the  ])laces  specified  by  law,  and  copies  tliereof 
shall  be  furnished  to  any  person  desiring  them.  Suits  thereon  may  be 
brought  by  any  person  aggrieved  by  the  official  misconduct  of  the  officer, 
in  his  own  name,  in  any  Court  having  jurisdiction  thereof  J  without  an 
order  for  that  purpose. 

formerly  such  order  was  necessary :  15  Ga.,  159.    What  order  sufficient:  15  Ga.,  433. 
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Preliminary  provisioiui. 


§13.  (lo.)  Bon(h  taken  by  oJ/I/'/th.  All  })oruIs  taken  by  puljlle  ofTicers, 
nn(i(^r  the  laws  of  thi.s  StaU;^  sliall  Ih)  rotiiriied  to  thf;  r)flie(«  specified  by 
law;  and  any  j)(;rson  inter(«t<!d  tfierein  may  hrirjg  suit  thereon,  in  hi.-:  own 
name,  in  any  (Jourt  hjiving  jurisdi(;tion  tfiereof. 

§14.  (14.)  Jm,H'padion  of  pvJd'm  I)(>()1m.     All  books  kept  by  any  public  Act  of  i83i,  c. 
offi(;cr,  nnder  tlu;  laws  of  this  St{it(^,  sliall  be  subj(iet  to  the  insf)er;tion  of'^'* 
all  the  citizens  of  this  States^  within  oilice  hours,  every  day  except  Sundays 
and  holidays. 


PART  I. 


THE    POLITICAL    AND    PUBLIC    ORGANIZATION    OF     THE 

STATE. 


TITLE  I. 

DIVISIONS  AND  JURISDICTIONS. 


CHAPTER  I. 


OF    THE    BOUNDARY,    SOVEREIGNTY    AND    JURISDICTION    OF    THE 

STATE. 


Article  1. — The  Boundary  of  the  State. 

Article  2. — The  Sovereignty  and  Jurisdiction  of  the  State. 

Article  3. — Coast  Survey, 


ARTICLE  I. 


THE   BOUNDARY  OF  THE  STATE. 


Act  of  178 
p.  150. 


C. 


Skctio^t, 

15.  Boundary  of  the  State. 

16.  Line  between  Georgia  and  South  Carolina.. 

17.  Between  Georgia,  North  Carolina  and  Ten- 

nessee. 


Section. 

18.  Between  Georgia  and  Alabama. 

19.  Betwen  Georgia  and  Florida. 


§15.  (15.)  Boundaries  of  the  State.  The  boundaries  of  Georgia,  aa 
deduced  from  the  Constitution  of  Georgia,  the  Convention  of  Beaufort^ 
the  Articles  of  Cession  and  Agreement  entered  into  on  the  24th  April, 
1802,  the  Resolution  of  the  General  Assembly  of  December  8th,  1826, 
and  the  adjudications  and  compromises  affecting  Alabama  and  Florida, 
are  as  follows; 

From  the  sea,  or  the  mouth  of  the  river  Savannah,  along  the  stream 
thereof  to  the  fork  or  confluence  made  by  the  rivers  Keowee  and  Tugalo, 
and  thence  along  said  river  Tugalo  until  the  fork  or  confluence  made  by 
said  Tugalo  and  the  river  Chattooga,  and  up  and  along  the  same  to  thfl 
point  where  it  touches  the  northern  boundary  line  of  South  Carolina  and 
the  southern  boundary  line  of  North  Carolina,  which  is  at  a  point  on  the 
thirty-fifth  parallel  of  north  latitude,  reserving  all  the  islands  in  said 
rivers  Savannah,  Tugalo  and  Chattooga,  to  Georgia;  thence  on  said  line 
of  said  thirty-fifth  parallel,  from  said  point  of  intersection,  and  on  and 
along  said  line  west,  to  a  point  where  it  merges  into  and  l)ecomes  the 
northern  boundary  line  of  Alabama — it  being  the  point  fixed  by  the 


PART  T.— TrTI.K  L—CliAVTVAl  L 


Article  2.— The  Bovereignty  and  juriHfliction  of  tii<;  State. 


survey  of  the  State  of  Goovfrh,  nn(]  knr)wn  ns  Xickflja/'k;  thcncr'.  in  a 
(liro{;t  line  to  the  j^rcjat  bend  of  (Jliutbilioo(;}ie(;  river,  eall(;d  Miller^s 
Bend — it  l)elng  the  h'ne  run  and  marked  \>y  said  survey;  and  tlience 
ak)n^  and  down  the  western  l)ank  of  said  Cliattiihoor^lu'e,  alon^  tJie  line 
or  limit  of  hi^h-water  mark  to  its  jnnetion  willi  Mint  river;  thenee  alon;r 
a  (pertain  line  of  surv(y,  made  by  (iustavus  J.  Orr,  a  surveyor  on  the  jjart 
of  Georgia,  and  W.  Whitn(;r,  a  surveyor  on  the  part  of  Florida,  begin- 
ning at  a  four-and-aft  tree,  a})out  four  eliains  below  tlie  present  june-t ion; 
thenee  along  this  lin(^.  east,  to  a  ])oint  designated  thirty-s(!ven  links  north 
of  Ellieott's  Mound  on  the  St.  Mary's  river;  thenee  along  the  middk.-  of 
sakl  river  to  the  Atlantic  ()ex3an,  and  from  thence  to  the  mouth  or  inlet  oi' 
sakl  Savannah  river,  to  the  place  of  Ijeginning;  including  all  the  lands, 
waters,  islands,  and  jurisdictional  rights  within  said  limits,  and  also  all 
the  islands  within  twenty  marine  leagues  of  the  sea  coast. 

§16.  (16.)  Line  between  Georgia  and  ^outh  Carolina.  The  Ijoundary 
between  Georgia  and.  South  Carolina  shall  be  the  line  descriljcd  as  run- 
ning from  the  mouth  of  the  river  Savannah,  up  said  river  and  the  rivers 
Tugalo  and  Chattooga,  to  the  point  where  the  last  named  river  intersects 
with  the  thirty-fifth  parallel  of  north  latitude,  conforming,  as  much  as 
possible,  to  the  line  agreed  on  by  the  commissioners  of  said  States  at 
Beaufort  on  the  28th  April,  1787. 

§17.  (17.)  Line  bekveen  Georgia^  North  Carolina  and  Tennessee.  The 
boundary  between  Georgia  and  North  Carolina  and  Georgia  and  Ten- 
nessee shall  be  the  line  described  as  the  thirty-fifth  parallel  of  north  lati- 
tude, from  the  point  of  its  intersection  by  the  river  Chattooga,  west  to  the 
place  called  Nickajack. 

§18.  (18.)  Line  between  Georgia  and  Alabama.  The  boundary  line 
between  Georgia  and  Alabama  shall  be  the  line  described  from  Xickajack 
to  "Miller's  Bend''  on  the  Chattahoochee,  and  dow^n  said  river  to  its 
junction  with  the  Flint. 

§19.  (19.)  Line  betiueen   Georgia  and  Florida.     The  boundar}'  line 
between  Georgia  and  Florida  shall  be  the  line  described  fi'om  the  junc-23!  "^^  ^~   "  ^* 
tion  of  the  Flint  and  Chattahoochee  rivers  to  the  point  thirty-seven  links 
north  of  Ellicott's  Mound,  on  the  St.  Mar^^'s  river;  thence  down  said 
river  to  the  Atlantic  Ocean. 


ARTICLE  II. 


THE  SOVEREIGNTY  AND   JURISDICTION   OF   THE   STATE. 

Skction.  Sectiox. 

20.  Jurisdiction  as  to  places.  22.  Government  must  defend  suits — wlien. 

21.  Jurisdiction  as  to  persons. 

§20.  (20.)  Sovereignty  and,  jurisdiction.  The  sovereignty  and  juris- 
diction of  this  State  extends  to  all  places  within  the  limits  of  her  bound- 
aries, except  so  far  as  she  has  voluntarily  ceded  the  same  to  the  United 
States,  or  adjacent  States,  over  particular  localities. 

§21.  (21.)  As  to  jjersons.  The  jurisdiction  of  this  State  and  its  laws 
extend  to  all  persons  while  within  its  limits,  whether  as  citizens,  denizens 
or  temporary  sojourners. 

The  jurisdiction  of  State  over  persons  -n-ithin  its  limits:  5  Ga..  497:  S  Ga.,  So:  19  Ga..  2TT:  IS 
Ga.,  690;  25  Gn..  473;  30  Ga..  440;  31  Ga..  140;  34  Ga..  519;  40  G;i.,  302.  Sovereignty  united  with  the 
domnin  establishes  the  exclusive  jurisdiction  of  a  State  within  its  own  territory  as  to  crimes  and 
to  rights  arising  therein :  13  Ga.,  97. 
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r4. 


Article  3. — Coast  survej-. 


§*22.  (22.)  Gorcrnor  mud  defend  suits,  when,  Wlieu  any  suit  is  iiisti- 
tutLHl  agtiinst  the  State,  or  against  any  person,  in  the  result  of  which  the 
Srate  has  an  interest,  under  pretense  of  any  claim  inconsistent  with  its 
sovereionty,  jurisdiction  or  rights,  the  Governor  shall,. in  his  discretion, 
}>rovide  I'or  the  defense  of  such  suit,  unless  otherwise  specially  provided 
tor. 


Liable  to  jsuit.  when  :  io  G:!..  43S ;  31  Gn..  277 ;  :>7  G:i.,  240.  Tlie  State,  by  tbo  Governor,  cannot 
be  made  party  complainant  >Yitliout  his  consent:  25  Ga.,  37-1.  Proper  party,  when:  43  Ga., 605.  45 
Ga.,  oi>5. 


ARTICLE  III. 


COAST     SURVEY. 


Sectiox. 
2;?.  Persont?  employed  in  coast  survey. 

24.  Damages  to  land-owner.s — awarded. 

25.  Award — objections  thereto,  issue,  etc. 


Section. 

26.  How  costs  may  be  avoided. 

27.  Amount  of  the  costs. 


Act  of  1S47, 
p.  1>3. 


§23.  (23.)  Coast  surveyors.  Any  person  employed  under  the  Act  of 
the  Congress  of  the  United  States,  providing  for  a  survey  of  the  coasts, 
may  enter  upon  lands  and  clear  or  cut  timber  within  this  State  upon  the 
same,  for  any  purpose  legitimately  connected  wdth,  and  requisite  to  effect, 
the  said  object :  Provided,  no  unnecessary  injury  be  done  thereby,  and  all 
damages  to  the  owner  of  the  land  be  promptly  paid. 

§24.  (24.)  Damage  to  land-owners.     If  the  parties  representing  the 

Government  of  the  United  States,  and  the  owner  or  possessor  of  the  land 

Act  of  1847,  c.  so  entered  uj^on,  cannot  agree  upon  the  amount  to  be  paid  for  said  dam- 

^  ■'^'  ages,  either  party  may  complain  in  a  summary  manner  to  the  nearest 

Justice  of  the  Peace  of  the  county  within  which  the  land  lies,  who  shall 

associate  with  him  two  disinterested  freeholders  of  the  county — one  to  be 

named  by  each  party  interested — who  shall,  upon  hearing  the  parties,  and 

0  with  or  without  view  of  the  premises,  as  they  may  detennine,  proceed  to 

assess  and  award  the  damages,  if  any :  Provided,  the  party  complaining 

sliall  give  the  o]>posite  party  ten  days'  notice,  in  writing,  of  tlie  time  and 

]>]ace,  when  and  where,  said  complaint  is  to  be  heard,  and  the  name  of 

the  freeholder  by  him  selected. 

§25.  (25.)  Aivard  and  objections  thereto.  The  said  assessors,  without 
unreasonable  delay,  shall  file  their  award  in  the  office  of  the  Ordinary  of 
the  count}',  which  shall  be  conclusive  upon  both  parties,  unless  objections 
are  filed  to  the  same  within  ten  days  after  the  filing  of  the  award.  If 
dejections  are  filed,  the  other  party  shall  have  written  notice;  whereupon 
an  issue  shall  be  made  and  tried  at  the  first  term  thereafter  of  said  Court, 
under  the  same  rules  as  other  civil  cases. 

§26.  (26.)  Damages,  lender  of.  The  person  so  entering  upon  lands 
may  tender  such  amount  as  he  chooses  for  the  damage  done,  and  if  the 
damages  finally  assessed  shall  not  exceed  the  sum  tendered,  the  party 
complaining  shall  pay  all  costs. 

§27.  (27.)  Costs.  The  costs  before  an  Ordinary  shall  be  the  same  as 
are  alloAved  by  law  in  civil  cases  in  said  Courts. 


ActonS47.  0 
p.  156. 


Act  of  m7,  C 

p,  i.y;. 


Ac'of  U>7,  C. 
p.  15»}. 


PAllT  I.— TITLE  I.— CTIAPTKP.  If. 


Article  1. — Counties. 


CHAPTER  IT. 

THE  POLITICAL  AND  JUDICIAL  DIVLSIONS  OF  TIIIO  STATK 


Artkji.I']  1 . —  Coimtws. 

AiiTKJLK  2. —  ( hnf/reHHionul  JJldrlolfi. 

Article  3. — Judicial  District  and  Circuits. 


a 


ARTICLE  I. 


COUNTIES. 


Skotion. 

28.  Names  and  limits  of  counties. 

29.  Cases  belonging  to  new  counties. 

30.  Unexecuted  processes  transferred. 

31.  Officers  cut  off  into  new  counties. 

32.  Ofiicers  of  adjacent  county  may  act. 

33.  Extra  tax  in  new  counties. 


Skction-. 

34.  Executors,  etc.,  cut  off  into  now  county. 

35.  When  counties  arc  divided  by  a  stream. 

36.  Offenses  committed  on  water  courses. 

37.  Offenses  committed  on  boundary  line. 

38.  Counties  entitled  to  two  Kepresentativcs. 

39.  Representation  from  new  county — when. 


§28.  (28.)  Names  of  counties.  The  State  is  divided  into  the  following 
counties,  whose  boundaries  and  limits  shall  be  ascertained  by  the  several 
Acts  laying  off  the  same,  and  those  amendatory  thereof: 


Appling, 

Columbia, 

Gwinnett, 

Meriwether, 

Sumter, 

Baker, 

Colquitt, 

Habersham,              Miller, 

Talbot, 

Baldwin, 

Coweta, 

Hall, 

Milton. 

Taliaferro, 

Banks, 

Crawford, 

Hancock, 

Mitchell, 

Tattnall, 

[Bartow,]  (a.) 

Dade, 

Haralson, 

Monroe, 

Taylor, 

Berrien, 

Dawson, 

Harris, 

Montgomery, 

Terrell, 

Bibb. 

Decatur, 

Hart, 

Morgan, 

Telfair, 

Brooks, 

DeKalb, 

Heard, 

Murray, 

Thomas, 

Bryan, 

[Dodge,]  (b.) 

Henry, 

Muscogee, 

Towns, 

(a)  Act  of  15^. 

Bullock, 

Dooly, 

Houston, 

Newton, 

Troup, 

p.  IDI.    (h>  Act 

Burke, 

Dovigherty, 

Irwin, 

Oglethorpe, 

Twiggs, 

of  1S70,  p.  IS. 

Butts, 

[  Douglass,]  (c.) 

Jackson, 

Paulding, 

Union, 

(c)  Act  of  1S70, 

Calhoun, 

Early, 

Jasper, 

Pickens, 

Upson, 

p.  13.    id)  Act 

Camden, 

Echols, 

Jefferson, 

Pierce, 

Walker, 

of  1870,  p.  20. 

Campbell, 

Effingham, 

Johnson, 

Pike, 

Walton, 

(e)  Act  of  1S70. 

Carroll, 

Elbert, 

Jones, 

Polk, 

Ware, 

p.  10. 

Catoosa, 

Emanuel, 

Laurens, 

Pulaski, 

Warren, 

Charlton, 

Fannin, 

Lee, 

Putnam, 

Washington, 

Ciiatham, 

Fayette, 

Liberty, 

Quitman, 
Babun, 

Wayne, 

Chattahoochee, 

Floyd, 

Lincoln, 

Webster, 

Chattooga, 

Forsyth, 

Lowndes, 

Randolph, 

White. 

Cherokee, 

Franklin, 

Lumpkin, 

Richmond, 

Wilcox, 

• 

Clarke, 

Fulton, 

Macon, 

[Rockdale,]  (e 

.)         Wilkes, 

Clay, 

Gilmer, 

Madison, 

Schley, 

AVilkinson, 

Clayton, 

Glasscock, 

Marion. 

Scriven, 

Whitfield, 

Clinch, 

Glynn, 

[McDufifie, 

]  (d.)         Spalding, 

Worth. 

Cobb, 

Green, 

Mcintosh, 

Stew^art, 

Coffee, 

Gordon, 

Making  136  counties. 

§29.    (29.) 

Cases  to  be  tr 

ansferred. 

When  a  new  county  is  organizedj 

the  jurisdiction  of  all  suits  pending  in  the  county  or  counties,  from  which 
the  new  county  has  been  laid  off,  of  w^hich,  under  the  Constitution  and 
laws  of  this  State,  the  new  county  should  have  cognizance,  is  transferred 
immediately  to  the  corresponding  Court  in  such  new  county,  together 
witli  all  the  Court  papers  pertaining  thereto,  to  which  shall  be  attached 
the  certificate  of  the  clerk  of  tlie  Court  from  whence  they  came,  that  they 
are  the  proper  papers  of  the  suit,  and  the  amount  of  costs  accrued  therein, 
the  amount  then  due,  and  by  what  persons  paid ;  for  which  certificate  the 
clerk  must  receive,  from  the  person  asking  the  transfer,  the  costs  then 
due,  unless  he  makes  oath  that,  owing  to  his  poverty,  he  is  not  able  to 
pay  the  costs. 

Where  new  county  is  formed:  10  Ga.,  24;  18  Ga.,  719;  26  Ga.,  32S;  27  Ga.,  633;  30  Ga.,  703;  43 
(ju..,  53.5. 
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§oO.  (oO.)  Process  uniwceufciJ.  All  prwess  (mesne  or  final)  or  paper 
re<|uirirti2:  some  oflieial  act  to  be  done  bv  any  ofHeer  of  the  eounties  from 
Avhieli  the  new  eonnty  is  taken,  and  whieh  ean  not  be  done  by  reason  of 
the  ci-eation  of  said  new  eonnty,  mnst,  withont  delay,  be  transmitted  by 
the  s;nne  to  the  eorresponding  oifieer  in  the  new  eonnty,  and  if  proeeed- 
inu^s  have  been  had  thereon,  and  not  finally  disposed  of,  the  offieer  of  the 
new  eonnty  nnist  proeeed  as  thongh  t\\Q  paper  had  been  originally  in  his 
hands;  bnt  pnblieation  of  the  times  and  places  of  sale,  and  proceedings 
of  like  character,  shall  be  in  the  manner  prescribed  by  law. 

$*U.  (31.)  Offjcvrs  cut  off  rctahi  their  office.  All  ministerial  officers  in 
commission,  inelnded  within  the  limits  of  the  new  eonnty,  hold  their 
commissions  and  exercise  the  dnties  of  their  office  nntil  their  commissions 
expire  and  their  successors  are  elected  and  qualified,  unless  there  is  more 
than  one  for  the  same  office ;  and  in  new  counties  organized  entirely  from 
one  county,  all  the  officers  of  the  old  county  are  authorized  to  exercise 
their  respective  duties  in  the  new  county  until  the  proper  officers  are 
elected  and  qualified;  and  Justices  of  the  Peace  comprised  in  the  new 
county,  whose  districts  are  not  materially  disturbed  by  the  lines  of  the 
new  county,  retain  their  offices  and  their  district  until  their  commissions 
expire. 

§32.  (32.)  Process,  Jioiv  issued  and  served  in  new  county.  When  any  new 
county,  as  organized,  is  without  a  person  authorized  to  act  as  clerk  or 
sheriff,  or  both,  a  corresponding  officer  in  any  adjoining  county  may  exer- 
cise the  duties  of  such  officer,  in  issuing,  serving  and  returning  process, 
until  said  new  county  is  supplied. 

[Sec.  (33.)  Repealed.     See  Acts  of  1869,  p.  139.] 

§33.  (34.)  Extra  tax  for  new  county.  The  Ordinary  of  the  ncAV  county 
may  levy,  for  the  first  year  after  his  qualification,  an  extra  tax,  for  county 
purposes,  of  such  per  cent,  upon  the  State  tax  as  may  be  necessary,  accord- 
incr  to  his  discretion  and  the  terms  of  the  Act  of  organization. 

tScc.  (35.)  Repealed.     See  Constitution  of  1868,  Art.  V.  Sec.  14.] 

§34.  (36.)  Executors  cut  off. — Any  executors,  administrators  or  guard- 
??1820,  2611.  ians,  making  returns  to  the  Ordinary  of  the  old  county,  and  residing 
within  the  limits  of  the  new  county  when  organized,  may  make  their 
returns  to,  and  perform  all  their  official  acts  with  the  Ordinary  thereof; 
and  when  any  such  act  is  done,  the  jurisdiction  is  changed  to  the  new 
county,  and  such  trustee  shall  file  with  the  Ordinary  of  the  new  county, 
to  be  recorded  by  him,  a  certified  copy  of  all  his  acts  from  the  Ordinary 
of  the  old  county. 

§35.  (37.)  Counties  divided  hy  water.  Whenever  a  stream  of  water  is 
2^5"0-  the  boundary  of  a  county,  the  jurisdiction  of  the  county  shall  extend  to 

the  centre  of  the  main  channel  of  such  stream;  and  if  an  offense  is  com- 
mitted on  such  stream,  and  the  evidence  on  the  trial  does  not  definitely 
disclose  in  which  county  it  was  committed,  the  Courts  of  either  county 
may  maintain  jurisdiction  for  the  trial  and  punishment  of  the  offender. 

§36.  (38.)  Jurisdiction  of  offense  committed  on  water  courses.  When- 
ever an  offense  is  committed  on  the  waters  of  any  river  which  forms  a 
boundary  between  this  and  any  other  State,  the  whole  of  which  river 
belongs  to  Georgia,  the  county  which  is  situate  on  the  side  of  the  river 
opposite  the  point  where  the  offense  is  committed  has  jurisdic^tion  of  the 
same;  and  if  the  evidence  on  the  trial  does  not  definitely  disclose  on 
which  side  of  the  line,  between  two  counties,  at  the  place  where  it  touches 
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the  river,  the  offense  was  comrnitt(!(l,  tlie  Courts  of  eitlier  eoiinty  may 
maintain  jiirisdic^tion. 

§o7.  (31).)  OffhiHC!^  committed  on  the  line  between  Georfjia  and  other 
States.  Iliis  State  (;lainis  juris(]i(;tion  of  an  offens(3  eommitted  on  anv  of 
her  bonndary  lines  with  otlioT  States  for  tlic;  eounty  bon]erifi;f  on  tlait 
part  of  tlie  line  wlicTe  tlici  oifens(;  was  (;onin)itt(,'c],  and  if  donhtful  jjh  to 
wliieh  of  two  eounties  (as  sot  ibrth  in  the;  j)re('(!(]in^  ser;tion,)  for  eitlier 
county,  and  will  proceed  to  arrest,  indict,  try  and  execute,  until  siu-h  other 
State  shall  make  a  demand  for  the  accnscjd  as  a  fugitive;  from  justice;  in 
which  event  the  progress  of  the  case  shall  Ix;  snsp(;nded  by  order  of  the 
Governor  until  the  cjuestion  of  jurisdiction  is  settled. 

§38.  (40.)  Counties  how  represented.  [The  one  himdred  and  seventy- 
five  Representatives  of  which  the  House  shall  consist,  are  ap])ortioncd  as  j'^^-^^'^^^J- J'[j 
follows:  To  the  six  largest  counties,  to-wit:  Chatham,  Richmond,  1^'ulton,  )^'-''^\  ^ct  o'f 
Bibb,  Houston  and  Burke,  three  Representatives  each;  to  the  twc;nty- 
seven  next  largest,  to-wit:  Bartow,  Carroll,  Cobb,  Coweta,  Clarke,  Deca- 
tur, Dougherty,  Floyd,  Gwinnett,  Greene,  Hancock,  Harris,  Jackson, 
Jefferson,  Muscogee,  Monroe,  Meriwether,  Macon,  Newton,  Oglethorpe, 
Sumter,  Stewart,  Troup,  Thomas,  Talbot,  Washington  and  Wilkes,  two 
Representatives  each;  and  to  the  remaining  one  hundred  and  three  coun- 
ties, one  Representative  each.]     (a.) 

§39.  (41.)  Representation  from  new  eounty,  when.  There  shall  be  no 
representation  in  either  branch  of  the  General  Assembly  from  any  new 
county  until  after  the  next  regular  election  for  members  of  the  same,  but 
the  Senators  and  Representatives  already  elected  from  the  counties  form- 
ing the  new  county  shall  serve  out  the  term  for  which  they  Avere  elected, 
without  regard  to  their  residence  in  or  out  of  the  old  counties ;  and  all 
vacancies  by  death,  resignation  or  removal,  shall  be  filled  by  the  county 
where  the  member  resided  at  the  time  of  his  election. 


h 


ARTICLE  II. 

CONGRESSIONAL  DISTRICTS. 

Secttox.  I  Section. 

40.  Congressional  Districts.  |     41.  New  Counties— where  attached. 

§40.  (42.)   Congressional  Districts.     Conforming  to  the  last  apportion-  ^^^  ^^^^  ^^  ^--^ 
ment  of  members  of  the  House  of  Representatives  of  the  United  States  p-i--  ^ 
Congress,  there  shall  be  in  this  State  [nine]  (a)  Congressional  Districts, 
constituted  as  follows,  until  changed  by  Act  of  the  General  Assembly — 
viz. : 

The  First  District  shall  include  the  counties  of  Appling,  Bryan,  Bul- 
lock, Burke,  Camden,  Charlton,  Chatham,  Clinch,  Echols,  Effingham, 
Emanuel,  Glynn,  Liberty,  Mcintosh,  Pierce,  Scriven,  Tatnall,  Ware  and 
AVayne. 

The  Second  District  shall  include  the  counties  of  Baker,  Berrien, 
Brooks,  Calhoun,  Clay,  Colquitt,  Decatur,  Dougherty,  Early,  Lowndes, 
Miller,  Mitchell,  Quitman,  Randolph,  Terrell,  Thomas  and  AVorth. 

The  Third  District  shall  include  the  counties  of  Coffee,  Dodge,  Dooly, 
Irwin,  Lee,  Macon,  Montgomery,  Pulaski,  Schley,  Stewart,  Sumter,  Tay- 
lor, Telfair,  Webster  and  Wilcox. 
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The  Fourth  T>isfricf  sliall  include  tlie  ooiintics  of  Campbell,  Carroll, 
Chattahoochoo,  Coweta,  Douglass,  Harris,  Heard,  Marion,  Meriwether, 
IMu.^eogee,  Talbot  and  Troup. 

21ic  Fifth  Dhtrict  shall  include  the  counties  of  Crawford,  Clayton, 
HeKalb,  Fayette,  Fulton,  Henry,  Houston,  Milton,  Monroe,  Pike,  Spal- 
ding and  Upson. 

The  Sixth  DiMrid  shall  include  the  counties  of  Baldwin,  Bibb,  Butts, 
Jasper,  Jones,  Laurens,  New^ton,  Putnam,  Pockdale,  Twiggs,  Walton 
and  Wilkinson. 

2' he  Seventh  District  shall  include  the  counties  of  Bartow,  Catoosa, 
Chattoog-a,  Cherokee,  Cobb,  Dade,  Floyd,  Gordon,  Haralson,  Murray, 
Paulding',  Polk,  Walker  and  Whitfield. 

The  Fighth  District  shall  include  the  counties  of  Columbia,  Elbert, 
Glasscock,  Greene,  Hancock,  Hart,  Jelferson,  Johnson,  Lincoln,  McDuf- 
iie,  Oglethorpe,  Pichmond,  Taliaferro,  Warren,  Washington  and  Wilkes. 

The  Ninth  District  shall  include  the  counties  of  Banks,  Clarke,  Daw- 
son, Fannin,  Forsyth,  Franklin,  Gilmer,  Gwinnett,  Hall,  Habersham, 
Jackson,  Lumpkin,  ]\Iadison,  Morgan,  Pickens,  Pabun,  Towns,  White 
and  Union.]  (a.) 

§41.  (43.)  New  counties y  ivhere  attached.  If  in  the  organization  of  a 
new"  county  there  is  an  omission  to  specify  to  which  Congressional  Dis- 
trict it  belongs,  it  shall  be  attached  to  that  from  which  most  of  its  repre- 
sentative population  has  been  taken,  according  to  the  Federal  basis,  which 
shall  be  determined  by  the  Governor,  if  necessary,  at  any  time  before 
legislation,  to  remedy  the  omission. 


ARTICLE  III. 

JUDICIAL   DISTRICT   AND   CIRCUITS. 

Section.  I  Section. 

42.  Judicial  District  and  Circuits.  |     43.  To  what  Circuit  a  new  county  belongs. 

§42.  (44.)  One  Supreme  Judicial  District  and  twenty  Judicial  Circuits, 

The  entire  State  constitutes  one  Supreme  Judicial  District,  and  is  divided 

into  twenty  Judicial  Circuits  in  reference  to  the  jurisdiction  and  sessions 

of  the  Superior  Court,  which  Judicial  Circuits  are  as  follows,  to-wit : 

<a)  Acts  of  1870,      \_Alhany  Circuity  composed  of  the  counties  of  Baker,  Calhoun,  Decatur, 

P-^'-  Dougherty,  Mitchell  and  Worth.]     (a.) 

<b)  Acts  of  1869,      \_Atlanta  Circuity  composed  of  the  counties  of  DeKalb,  Clayton  and 
^•^-  Fulton.]     (b.) 

)(c)  Acts  of  1870.      \_Aufjusta  Circuit,  composed  of  the  counties  of  Burke,  Columbia,  Mc- 
Duffie  and  Pichmond.]^    (c.) 

Blue  Ridge  Circuit,  composed  of  the  counties  of  Cherokee,  Cobb,  Daw- 
son, Fannin,  Forsyth,  Gilmer,  Milton,  Pickens,  Towns  and  Union. 

Brunsvnck   Circuit,  composed  of  the  counties  of  Appling,   Camden, 
Cliarlton,  Clinch,  Coffee,  Echols,  Glynn,  Pierce,  Ware  and  Wayne. 

Chattahoochee  Circuit,  composed  of  the  counties  of  Cliattahoochee,  Har- 
ris, Marion,  Muscogee,  Talbot  and  Taylor. 

Cherokee  Circuit,  composed  of  the  counties  of  Bartow,  Catoosa,  Dade, 
Gordon,  Murray  and  Whitfield. 

FaMern  Circuit,  composed  of  the  counties  of  Bryan,  Bulloch,  Chatham, 
Effingham,  Liberty,  Mcintosh  find  Scriveji- 
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Flint  Circuity  coniposcd  of  the  counties  of  ijiitts,  Ilcnry,  Monroe, 
Newton,  Pik(;,  ]loeJ<(]jiI(!,  S|)al(lln<^  and  lJ()Hon. 

M((('/)n  (Jircaity  composed  of  tli(;  eounties  of  i>II>f>,  Cniwford,  Houston 
and  Twiggs. 

Middle  CirGuitj  composed  of  tlie  counties  of  Emanuel,  GIassevx;k,  Jef- 
ferson, Jolmson,  Tattnall  and  Washington. 

Northern  Circuit,  corn[)osed  of  tli(!  (counties  of  Elbert,  irancoek,  Hart, 
Lincoln,  Madison,  Ogkithorpe,  Taliaferro,  Warrcjn  and  Wilkes. 

Ocmulgee  Circuitj  composed  of  the  comities  of  J^aldwin,  ()re(;ne,  Jas- 
per, Jones,  Morgan,  Putnam  and  Wilkinson. 

\_Oconee   Circuit,  com})osed  of  tlui  counticis  of  Dodj^e,  Dooly,  Irwin,  «'d)Ac;Hofi87i- 
Laurens,  Montgomery,  Pulaski,  Telfair  and  Wilcox.]     (d.)  '  ,p. 32. 

Pataula  Clrcwit,  composed  of  the  counties  of  Clay,  Early,  Miller,  Quit- 
man, Randolph,  Stewart  and  Terrell. 

[^Rome  Circuit,  composed  of  the  counties  of  Chattooga,  Floyd,  Paul- ce)  Acts  of  is*39, 
ding,  Polk,  Harralson  and  Walker.]     (e.)  ''•  "'^* 

Southern  Circuit,  composed  of  the  counties  of  Berrien,  Brooks,  Col- 
quitt, Lowndeg  and  Thomas. 

Soutluvestern  Circuity  composed  of  the  counties  of  Lee,  Macon,  Schley, 
Sumter  and  Webster. 

Tallapoosa  Circuit,  composed  of  the  counties  of  Campbell,  Carroll, 
Coweta,  Douglass,  Fayette,  Heard,  Meriwether  and  Troup. 

Western  Circuit,  composed  of  the  counties  of  Banks,  Clarke,  Franklin, 
Gwinnett,  Habersham,  Hall,  Jackson,  Pabun,  Walton  and  White. 

§43.  (45.)  New  county,  to  what  Circuit  attached.  If  any  new  county 
is  organized  with  an  omission  to  attach  it  to  any  Judicial  Circuit,  it 
belongs  to  the  Circuit  from  which  most  of  its  territory  is  taken. 
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TITLE  II. 

OF  CITIZENSHIP. 


Chapter  1. —  Who  are  Citizens. 
Chapter  2. — As  to  Expatriation, 


CHAPTER  I. 

WHO  ARE  CITIZENS. 

Sf.ctiox.  I  Section. 

44.  Who  arc  citizens  of  Georgia.  |     45.  Who  are  not  white  persons. 

^•^^^Con?t.  of         §44.  (4(3.)    Wlio  are  citizens.     [All  persons  born  or  naturalized  in  the 
Sec' 2.   *  '      United  States,  and  resident  in  this  State,  are  hereby  declared  citizens  of 
this  State.]     (a.) 

Who  nre  citizen? :  4  Ga..  68.    What  certificate  of  naturalization  is  sufficient:  18  Ga.,  239.   Proof 
of  naturalization:  22  Ga.,  546. 

^y^^^  §45.  (47.)  Persons  of  color.     Persons  having  one-eighth  or  more  of 

negro  or  African  blood  in  their  veins,  are  not  white  persons  in  the  mean- 
ing of  this  Code. 

[Sec.  (48.)  Repealed.     See  Constitution  of  1868,  Art.  I.,  Clause  2.] 


CHAPTER  II. 

AS  TO  EXPATRIATION. 


Section*. 

46.  How  citizenship  may  be  renounced. 

47.  When  citizenship  ceases. 


Section. 
48.  How  citizenship  is  acquired. 


§46.  (49.)  Citizenship  may  be  renounced.  Except  in  time  of  war, 
every  citizen  shall  have  the  right  of  expatriation,  with  a  view  to  become 
a  citizen  of  another  State  or  country  not  a  part  of  the  United  States,  wdth 
which  this  State  is  at  peace.  The  declaration  or  avowal  of  such  inten- 
tion accom]:)anied  by  actual  removal,  is  held  a  renunciation  of  all  his 
rights  and  duties  as  a  citizen. 

§47.  (50.)  When  citizenship  ceases.  Until  citizenship  is  acquired  else- 
where, after  compliance  With  the  terms  of  section  46,  the  person  continues 
a  citizen  of  Georgia  and  of  the  United  States. 

§48.  (51 .)  Citizenship  ar/ain  acquired.  If  a  person,  having  been  thus 
expatriated,  acquires  citizenship  under  some  foreign  powder,  he  and  his 
descendants  who  go  wdth  him  for  the  pur]:)osc  of  residence  can  be  citizens 
of  this  State  again  only  after  a  residence  of  three  years  herein,  and  taking 
the  oath  of  allegiance,  as  in  case  of  other  foreigners. 
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The  (iovernor :  his  powcrn  iuj'i  dutieH  not  Hpecifted  in  the  Constitution. 


rpTrpyj^ 


OF  THE  EXECUTIVE  DEPARTMENT. 


Chapter  1. — The  Governor:  hw  Pov)ers  and  Duties. 
C^HAi^TEii  2. — The  F/xeeutive  0/Jiee  wnd  Hcerciarh'H. 
CiiAPTEP.  3. — Ht(de  lIouHe  Officer.^ — Secretary  oj  State ,  etc. 
CnAPTJ<:ii  4. — Offhes  coiinected  vrlth  the  Executive  Department. 
CiiAPTEii  5. — Re(julatlo7is  as  to  all  Executive  Offices  and.  OJlcers. 


CHAPTER  I. 

THE  GOVERNOR:  HIS  POWERS  AND  DUTIES  NOT  SPECIFIED  IN  THE 

CONSTITUTION. 


Section. 


Governor's  inauguration. 

His  oath  to  be  taken. 

He  may  call  out  the  militia. 

He  mny  call  out  militia  and  volunteers. 

Shnll  cause  fugitives  to  be  arrested. 

Deliver  fugitives  from  other  States. 

55.  Delivery  siispended  in  certain  cases. 

56.  Fugitives  not  demanded. 

57.  Warrants  for  the  arrest  of  fugitives. 

58.  He  may  offer  rewards. 

59.  May  appoint  commissioners  of  deeds. 

60.  He  must  commission  officers. 
Shall  issue  grants  to  lands. 
Shall  protect  the  public  property. 
May  sue  for  dues  to  the  State. 


61. 
62. 
63. 


Section. 

64.  May  buy  property,  when. 

65.  Titles,  how  made. 

66.  May  rent  or  sell,  when. 

67.  May  remove  liens. 

OS.  Shall  report  purchase. 

ad.  Shall  appoint  officers  and  fill  vacancies 

70.  Mode  of  filling  certain  vacancies. 

71.  What  Governor  appoints  Judges. 

72.  His  secretaries  and  other  officers. 

73.  Officers  of  public  institutions. 

74.  He  may  employ  special  agents. 

75.  May  suspend  collection  of  taxes. 

76.  Payments  from  the  treasury. 

77.  Certain  records  to  be  kept. 

78.  Seal  of  the  Executive  department. 


§49.  (52.)  Governor's  inauguration.  The  Governor  elect  shall  begin 
the  discharo'e  of  his  duties  from  the  time  of  his  inauo^uration.  The  cere- 
mony  of  inauguration  shall  take  place  during  the  first  week  of  the  session 
of  the  General  Assembly  next  after  the  election,  and  on  such  day  of  that 
week  as  the  General  Assembly,  by  joint  resolution,  appoints.  On  failure 
of  appointment,  it  takes  place  at  12  o'clock,  meridian,  on  Saturday  of 
that  week,  unless  prevented  by  providential  causes. 

§50.  (53.)  His  oath,  when  taken.  The  oath  prescribed  by  the  fifth 
paragraph  of  the  first  section  of  the  fourth  Article  of  the  Constitution 
of  this  State,  and  the  oath  to  support  the  Constitution  of  the  United 
States,  shall  be  taken  by  the  Governor  elect  in  the  presence  of  the  General 
Assembly. 

§51.  (54.)  3Iay  call  out  military.  It  is  the  duty  of  the  Governor  to 
see  that  the  laws  are  executed.  For  this  purpose  he  has  power,  as  Com- 
mander-in-chief, to  call  out  the  military  whenever,  in  his  discretion,  the 
due  enforcement  of  the  process  of  the  Courts  is  so  resisted  and  set  at  de- 
fiance as  to  require  such  interposition. 

§52.  (55.)  In  case  of  insurrection  or  inrasion.  In  case  of  invasion 
or  insurrection,  the  Governor  has  po^ver  to  call  out  all  volunteer  military 
companies,  or  the  militia,  or  both,  for  the  defense  of  tlie  State,  until  such 
time  as  the  General  Assembly  meet ;  and  when  so  called  into  action,  he 
has  power  to  make  all  necessary  provision  for  their  transportation^  accom- 
modation, equipment  and  support. 
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§5o.  (ii(y.)  Shall  cause  the  anrsf  of  fugiflrcs.  Whonever  there  is  found 
Avirhin  this  State  a  i'uii'itive  from  justiee  from  a  foreio'u  State,  and  bv  the 
treaty  stipulations  (^f  the  United  States  sueh  person  is  to  be  surrendered 
lip  to  the  authorities  of  a  foreign  State  upon  requisition  from  the  proper 
offieei*s,  tlie  Gcn'ernor,  by  h.is  warrant,  shall  cause  him  to  be  arrested  and 
delivered  over  to  sueh  oflieer. 

§54.  (57.)  Shall  cause  fucjltives  to  he  arrested.  It  is  the  duty  of  the 
HSr  3696.  Governor,  under  his  warrant,  to  cause  to  be  arrested  and  delivered  up  to 
the  proper  ollieers  of  any  other  State  of  the  United  States,  any  fugitive 
from  justice  from  said  State,  upon  demand  mado  of  him  by  the  Executive 
of  such  other  State  in  the  manner  })rescribcd  by  the  laws  and  Constitution 
of  the  United  States.  And  if  such  fuoitive  shall  have  assumed  another 
name  in  this  State,  and  the  Governor  is  satisfied,  by  evidence  on  oath 
tiled  in  his  office,  of  the  identity  of  such  person  with  the  fugitive  de- 
manded, he  shall  state  the  fact  in  his  warrant  for  the  arrest. 

The  Executive  of  the  State  upon  whom  the  requisition  is  made  is  governed  bj'  the  record  pro- 
duced :  13  G:i..  98.  Duty  of  ngeut  appointed  by  the  (xOA^ernor  to  receive  a  fugitive  for  whom  he  lias 
made  requisition  upon  the  Governor  of  another  State:  42  Ga.,  358. 

§55.  (58.)  DeJiverif  suspended,  lohen.  If  any  person  demanded  as  a 
fugitive  from  justice  is,  at  the  time  of  such  demand,  under  prosecution  for 
an  offense  against  the  laws  of  this  State,  the  Governor  shall  suspend  liis 
delivery  until  the  issue  is  determined  as  to  his  guilt,  and  if  condemned, 
until  he  shall  have  suil'ered  the  penalty  of  the  law  imposed.  . 

^dij.  (59.)  Fugitives  not  demanded.  When  a  person,  charged  with  the 
24025.  commission  of  an  oifense  in  some  other  State,  shall  flee  into  this,  and  is 

])ursued  and  caught,  or  some  person  in  this  State,  finding,  shall  arrest 
him,  it  is  the  duty  of  the  Governor,  on  oath  filed  in  his  ofiice  of  the  com- 
mission of  the  offense,  and  the  identity  and  locality  of  the  party,  to  issue 
his  warrant  for  his  arrest,  as  in  other  cases,  and  command  his  lodgment 
in  any  jail  in  the  State,  for  as  long  as  twenty  days,  and  if,  at  their  expira- 
tion, there  is  no  formal  demand  made  by  the  Governor  of  the  State  where 
the  offense  is  alleged  to  be  committed,  he  shall  be  discharged  from  custody ; 
but  upon  affidavit,  made  before  any  proper  officer,  of  the  commission  of 
the  oifense  and  of  such  intended  application,  the  accused  shall  be  held 
under  it  five  days. 

§57.  (60.)  Officers  must  execute  ivarrants.  When  the  Governor  or  other 
officer  issues  such,  or  any  other  warrant  of  arrest,  it  is  the  duty  of  the 
sheriffs,  their  deputies,  coroners  and  constables,  to  execute  them  when 
placed  in  their  hands. 

§58.  (61.)  Governor  may  offer  rewards.  The  Governor  shall,  in  his 
discretion,  offer,  and  cause  to  be  paid,  rewards  for  the  detection  or  appre- 
hension of  the  perpetrator  of  any  felony  committed  within  this  State ; 
[such  reward  not  to  exceed  the  sum  of  two  hundred  and  fifty  dollars  in 
cases  of  felonies  not  capital,  and  not  to  exceed  the  sum  of  five  hundred 
Viitv^n  ^(^^^'^y^^  in  capital  felonies,]  (a.) ;  but  no  such  reward  shall  be  paid  to  any 
officer  who  STiall  arrest  such  person  in  the  regular  discharge  of  his  duty, 
by  virtue  of  process  in  his  hands  to  be  executed,  nor  to  any  pers(m  who 
has  arrested  the  offender  previous  to  the  publication  of  the  reward. 

§59.  (62.)  May  appoint  commissioners  of  deeds.  He  shall  have  power 
Act_of  1S20,  c.  to  appoint,  in  other  States  and  Territories  of  the  United  States,  commis- 
sioners to  take  and  certify  thea(;knowledgmcnt  or  ])roof  of  deeds  or  other 
conveyance  of  property  in  this  State,  of  depositions  under  commissions  or 
otherwise,  of  powers  of  attorney,  (of  wills  executed  by  persons  devising 
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or  boqiio,athin<j^  property  within  tlie  Statx;,)  and  of  other  instruments  in 
writiiij^-  required  to  \)(i  attested  under  the  laws  of*  this  State. 

M;i,y  tiiko  !i,ili(l;ivitH:  1.'5  (in.,  402.  Cannot  certify  to  offifMiil  character  of  foroijfn  officer:  21  (in., 
489.    See  al.so  McCniry  vs.  Auntcll,  July  term,  1872. 

§6'0.  (03.)  Mad  grant  GommifiHums.  IFe  sliall  ^rant  eom missions  to 
all  su(;h  oflicters  of  this  State,  iiudiulin^  Senators  and  Ii(,'})reseiitatlves  in 
Cono^ress,  as  are  required  to  hohl  them,  and  in  all  cases  lie.  niay,  in  his 
discretion,  issue  a  (hdimn^  jjotedatam  to  such  oilic(;rs  as  are  authorized  to 
administer  oaths  requiring  the  qualific^ation  of  the  oflieer  elect,  a.s  ])rovided 
by  law,  and  to  issue  to  him  his  conunission.  'VUc.  forms  of  all  comnn'ssions 
shall  be  in  the  discretion  of  the  Governor.  Commissions  thus  issued  are 
final,  except  where  the  Constitution  and  laws  otherwise  provide. 

§61.  (G4.)  Hliall  isHue  grants.     He  shall  issue  all  <^rants  to  lands  under 
the  laws  of  this  State,  but  such  shall  not  be  conclusive,  but  suljject  to  the^^^ 
investig-ation  of  the  Courts;  and  whenever  such  are  declared  by  tlie  })roper 
Court  to  have  been  wrongly  issued,  it  is  his  duty  to  issue  another  grant 
in  accordance  with  such  decision,  if  it  so  requires. 

§62.  (65.)  Shall  sivpervise  public  property.  He  shall  have  general 
supervision  over  all  property  of  the  State,  with  power  to  make  all  neces- 
sary regulations  for  the  protection  thereof,  when  not  otherwise  provided 
for.  He  must  assign  rooms  in  the  Capitol  to  all  officers  who  must  hold 
their  offices  there,  and,  in  the  absence  of  any  legislative  provision,  desig- 
nate the  purpose  for  which  other  rooms  are  to  be  applied. 

§63.  May  sue  for  dues  to  the  State.  [Whenever  the  Governor  of  the 
State,  after  consultation  with  the  Attorney  General  of  the  State,  if  there 
is  such  an  officer,  or  without,  if  there  is  no  such  officer,  shall  deem  it 
proper  to  institute  a  suit  or  suits,  for  the  recovery  of  a  debt  or  debts  due 
the  State,  or  money  or  property  belonging  to  the  State,  in  his  opinion,  he 
shall  be  and  is  hereby  authorized  and  required  to  institute  such  suits  in  (a)  Acts  of 
the  proper  Court  of  this  State,  with  no  more  restrictions  on  the  right  to  '^^'-'  pp-  39. 40. 
sue  than  any  other  citizen  for  his  own  right  or  property,  and  with  the 
same  rights  as  any  citizen,  before  the  Acts  of  the  Legislature  of  1871, 
and  to  require  the  aid  of  the  Attorney  General  of  the  State  to  begin  and 
carry  on  such  suits  where  practicable,  and  if  not,  some  other  suitable  and 
competent  attorney,  on  such  terms,  as  to  compensation,  as  he  may  agree 
upon,  but  the  fees  of  such  attorney  shall  be  conditional.]    (a.) 

§64.  Governor  may  buy  property  in  certain  cases.  [At  all  sheriff's 
sales  under  or  by  virtue  of  any  fi.  fa.  in  favor  of  the  State  of  Georgia  or 
the  Governor  thereof,  except  tax  Ji.  fas.,  the  Governor  may,  by  himself,  Feb.,^is:br^ 
or  any  one  authorized  by  him,  bid  for  and  purchase  the  property  so  sold : 
Provided,  in  no  case  shall  more  be  bid  for  such  property  than  the  amount 
due  the  State  upon  such  fi.  fa.~\    (a.) 

^Qb.  Titles,  how  made.     [The  property  so  purchased,  shall  be  for  the  (b)  Act  of  20th 
use  of  the  State,  and  the  titles  thereto  shall  be  made  to  the  Governor  and  ^"^^- 1-""^- 
his  successors  in  office  and  assigns,     (b.) 

^QQ.  Governor  may  rent  or  sell  the  property.  [The  Governor  may  rent 
out  said  property,  or  sell  the  same  at  public  outcry  to  the  highest  bidder, 
upon  such  terms  as  he  may  deem  best  for  the  interests  of  the  State,  and  Feb^^^i^-s  ^^ 
may  make  the  necessary  conveyances  for  the  same :  Provided,  such  sale 
shall  be  advertised  in  the  same  manner  and  for  the  same  time  as  sheriff'^s 
sales.]     (c.) 

§67.  Removal  of  liens.     [In  case  there  be  any  exemption  of  any  part  ^^^  ^^^  ^^  .-^^^ 
of  the  property  purchased,  as  provided  in  section  63,  or  the  proceeds  I'eb.,  isrs." 
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thereof,  or  auv  lien  or  ineuiubrance  of  superior  dignity  to  the  lien  of  the 
State,  the  Governor  may  pay  the  amount  so  exempted,  or  the  said  lien  or 
ineumbranee  to  the  person  entitled  thereto.]     (d.) 
^e>  Act  of  20th       §^^-  ■P^d't^^^ctsc  to  hc  rcpoi'fcd.  [The  Governor  shall  report  to  the  General 
Fob..  1S73.        Assembly  at  its  following*  session,  any  pnrehase,  lien  or  sale,  made  under 
the  foregoing  provisions,  giving  lidl  })artieulars  of  the  transaetion.]     (e.) 
§69.  (^66.)  SluiII  appoinf  officers  and  fill  vacancies.     He  shall  appoint 
all  oliieers  and  fill  all  vacancies,  unless  otherwise  prescribed  by  the  Con- 
stitution and  laws.     All  appointments  to  discharge  a  public  duty,  by  tlie 
General  Assembly,  or  by  the  Governor  under  its  authority,  are  declared 
to  be  otiiees  within  the  meaning'  of  the  Constitution. 

§  cited:  44  Ga.,  76. 

§70.  Jlodc  of  filling  certain  vacancies.  [Incase  of  a  vacancy  from 
any  cause,  in  any  office,  the  fidl  term  of  which,  by  the  Constitution,  is  to 
be  tilled  by  the  Governor,  with  the  advice  and  consent  of  the  Senate,  it 
shall  be  the  duty  of  the  Governor  to  appoint  and  commission  some  quali- 
fied person  to  supply  it  until  the  next  meeting  of  the  General  Assembly, 
^^.lAet^of^^  wlien  said  vacancy  shall  be  filled  in  the  same  way  and  manner  described 
*"''*"'  in  the  Constitution  for  filling:  the  full  term  of  such  office.  All  vacancies 
Y/hich  may  hereafter  occur  during  the  session  of  the  General  Assembly, 
or  may  then  exist,  as  are  provided  for  in  the  fourth  clause  of  the  second 
section  of  the  fourth  Article  of  the  Constitution  of  this  State,  shall  be 
filled  in  pursuance  of  the  provisions  of  this  section.]     (a.) 

§71.  What  Governor  shall  appoint  Judges.  [Whenever  the  terms  of 
the  offices  of  the  Judges  of  the  Supreme  Court,  or  of  the  Superior  Court, 
or  of  the  Attorney  or  Solicitor  General,  shall  expire  on  the  first  day  of 
Januai'}',  and  the  term  of  office  of  a  newly-elected  Governor  shall  begin 
^8^^^^^"^^'"'  ^1^  ^^^^  same  day,  the  terms  of  said  officers  shall  not  be  deemed  to  expire 
until  the  inauguration  of  the  newly-elected  Governor;  and  upon  said 
newly-elected  Govei:nor  shall  devolve  the  duty  of  appointing  the  said 
officers  for  the  succeeding  terms ;  and  the  terms  of  the  officers  appointed 
by  said  newly-elected  Governor  shall  expire  on  the  same  dates,  as  if  they 
had  been  appointed  on  ted  first  day  of  January.]     (b.) 

§72.  (67.)  3Iay  appoint  and  remove  secretaries  and  others.  He  has 
the  power  of  appointing  the  following  officers,  who  shall  hold  their  offices 
during  the  time  for  which  he  is  Governor,  subject  to  be  removed  at  his 
pleasure,  viz.: 

[Two]  (a.)  Secretaries  of  the  Executive  department. 
Cn>  Const..  Art.      A  Mcsscngcr  for  his  office. 
ciau?e^io."'  ^  State  Librarian. 

A  guard  for  the  Capitol  buildings. 

A  ])erson  to  keep  the  Capitol  grounds  and  other  State  property  at  the 
seat  of  Government  in  proper  order. 

§73.  (68.)  Shall  appoi'nt  officers  named  in  the  Code.  He  shall  also 
ap])oint  all  the  officers  of  the  foUov/ing  State  institutions  named  in  this 
Code,  and  laws  hereafter  enacted  amendatory  thereof,  unless  menials,  ser- 
vants, day-la])orers,  or  otherwise  required,  viz : 

Officers  of  the  Penitentiary. 

Trustees  of  the  Lunatic  Asylum. 

Trustees  of  tlie  Asylum  for  the  Deaf  and  Dumb. 

']Vustees  of  the  Asylum  for  the  I>lind. 

Cjfficers  of  the  Western  and  Atlantic  Railroad. 

Keepers  of  the  Arsenal  and  Public  Arms. 
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§74,  (60.)  Majf  employ  ar/enf 8.     And  ho  lias  prnvcr  to  on^ij.^e  IIk*  ft^^r-^^^  j^, 
viavs  of  any  cAiU^jniK-ht  person  for  th<;  (\i'6<:hiir^(',  of  iu\y  duty  r(*<jiiin^]  \)y' 
the  lawSj  and  c,ss(3ntial  to  tlie  interests  of  tfie  Slate,  or  nwx^sary,  in  un 
emergency,  t<»  j)reserve  tlie.  ])rojK!rty  or  funds  of  tlie  StaU^ 

§75.  (70.)  May  HKXf Hind  collcrlum  of  taxan.     'J1i(;  (iovcTnor  ^^''I'iy  ^^'"^"^vt  of  1?<21  C. 
pcud  the  eolleetion  of  the  taxes,  or  any  part  tlu^reof,  due  the  State,  until  p.  i';2,'>,  i'jii. 
the  meeting  of  the  next  General  Assernljly,  })Ut  not  longer;  nor  sliall  he 
otherwise  interfL're  with  tJie  c;o]](3etion  thereof. 

§7(j.  (71,)  PaymentH  from,  tlw.  treasury.     All  payments  from  the  trefiK-  ^^^^fjf^y^  ^. 
ury,  unlciss  otherwise  provided,  shall  be  made  upon  the  warrant  of  the  p.  i-xi^ 
Governor,  and  he  may  withhold  his  apj)roval  on  any  ae*eount  audited  and 
certified  by  the  Comptroller  General.     The  warrant  shall  always  spceify 
on  what  jip])ropriation  or  fiuid  it  is  drawn. 

§77.  (72.)  Shall  cause  to  he  Jcept  a  joiirnal  of  his  ojicial  acts.  The 
Governor  shall  cause  to  be  kept  and  preserved  in  the  Executive  office  the 
following  books  of  record : 

1.  A  journal  or  minute  book,  showing  all  of  his  official  acts. 

2.  A  book  of  appropriations,  in  which  shall  be  entered  a  full  account 
of  all  annual  appropriations,  setting  forth  the  amounts  under  their  appro- 
priate heads,  together  with  the  date  of  his  warrant  for  such  approj)riation, 
and  in  wdiose  favor  drawn. 

3.  A  book  giving  a  statement  of  the  public  debt  of  the  State,  the  dates 
and  numbers  of  the  bonds  issued,  in  whose  favor,  and  for  what  amounts, 
the  date  of  payment  and  the  disposition  thereof;  also,  a  full  and  accurate 
account  of  all  sums  of  money  that  are  set  apart  as  a  sinking  fund  for  the 
redemption  of  the  public  debt,  particularly  setting  forth  the  amount  for 
the  several  specific  purposes,  when  drawn,  and  in  whose  favor  drawn. 

4.  A  book  in  which  shall  be  kept  copies  of  all  bonds  of  agents,  dis- 
bursing public  funds ;  also  a  schedule  of  all  bonds  and  other  evidences  of 
debt  due  to  the  State,  and  the  disposition  made  thereof. 

5.  A  book  of  commissions,  showing  the  dates  when  issued,  for  all 
officers,  civil  and  military,  in  this  State. 

6.  A  book  showing  the  exact  condition  of  the  educational  fund  of  this 
State,  and  the  annual  income  thereof. 

7.  A  book  or  books  containing  a  list  of  the  respective  numbers,  dis- 
tricts, sections  and  counties  of  the  several  lots  of  land  disposed  of  by  the 
several  land  lotteries,  and  the  names  of  the  drawers  of  each,  to  whom  and 
when  granted,  and  a  similar  schedule  of  all  lands  sold  by  the  State,  by 
whom  purchased,  and  to  whom  and  when  granted. 

8.  He  shall  also  keep,  and  cause  to  be  carefully  filed  away,  properly 
marked  or  numbered,  all  documents  appertaining  to  his  office,  whether 
there  as  the  place  of  deposit  or  received  by  mail  or  express,  and  keep  a 
book  as  an  index  or  key  to  the  same. 

9.  And  any  other  books  or  files  that,  in  his  judgment,  his  department 
needs. 

§78.  (73.)  Executive  seal.  There  shall  be  a  seal  of  the  Executive 
department.  The  device  shall  be  the  same  as  that  now  used  therein, 
and  shall  not  be  altered  except  by  authority  of  the  General  Assembly. 
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Article  1.— Of  the  Secretary  of  State. 


CHAPTER  II. 

THE  EXECUTIVE  OFFICE  AND  RESIDENCE  OF  THE  GOVERNOR. 

« 
Skction. 
7i*.  Whore  Exeoutive  office  must  he  kept. 

§79.  (74.)  (75.)  Executive  office  and  orsidence.  The  Executive  office 
shall  be  in  the  State  House  at  the  seat  of  Goveruiueut.  Ifj  from  any 
cause,  there  is  no  State  House,  or  it  has  to  be  abandoned,  then  at  such 
place  at  the  seat  of  Government  as  the  Governor  may  direct,  and  not  else- 
where, unless  made  necessary  from  invasion,  insurrection,  pestilence,  or 
rebellion.  The  Governor  shall  reside  at  the  seat  of  Government  during 
his  term  of  office. 


CHAPTER  III. 

THE   SECRETARY   OF  STATE,    TRExiSURER,    AND  COMPTROLLER 

GENERAL. 


Article  1. — The  Secretary  of  State, 
Article  2. — The  State  Treasur''er. 
Article  3. — The  Comptroller  General. 


ARTICLE  I. 


OF   THE   SECRETARY   OF   STATE. 


Skctiov. 
8U.  His  election  and  term. 
8L  Bond  of  Secretary  of  State. 

82.  Must  reside  at  the  Capital. 

83.  Must  furnish  applicants  with  records. 

84.  He  shall  receive  no  perquisites. 


ra^,  Const 
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81 
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IV 


Skction. 

85.  Secretary  of  State  and  Surveyor  General 
consolidated. 

86.  The  Great  Seal  of  the  State. 

87.  Other  duties. 

88.  Shall  not  speculate  in  wild  lands. 

§80.  Secretary  of  State,  his  election  and  term.  [There  shall  be  a  Secre- 
tary of  State  elected  by  the  General  Assembly^  and  the  term  of  the  suc- 
cessor to  said  Secretary  of  State  who  was  elected  in  the  year  1868,  shall 
begin  on  the  first  day  of  January,  1873,  or  so  soon  thereafter  as  he  shall 
^^^^^^^^f^-Y^^-hc  clecAcdhy  the  Legislature,  which  shall  inaugurate  the  newly  elected 
Governor,  and  expire  on  the  first  day  of  January  four  years  next  there- 
after. And  all  subsequent  terms  of  said  officer  shall  begin  on  the  first 
day  of  January,  or  so  soon  thereafter  as  he  shall  be  elected  by  the  Legis- 
lature which  shall  inaugurate  the  newly  elected  Governor,  and  expire  on 
the  first  day  of  January  four  years  next  thereafter.]     (a.) 

§81.  (76.)  3fust  give  bond.  Before  entering  on  the  duties  of  his  office, 
he  shall  execute  a  bond  with  sufficient  securities,  to  be  approved  by  the 
Govr^rnor,  in  the  sum  often  thousand  dollars,  conditioned  fi)r  the  faithful 
performance  of  all  the  duties  of*  his  said  office  and  all  such  duties  as  shall 
be  required  of  him  by  the  General  Assembly  or  the  laws  of  this  State, 
and  for  a  faithful  account  of  all  the  public  money  or  effi3cts  that  may 
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or  the  S':':rf:t,;.,ry  of  St;it,e. 


come  into  his  hands  during  liis  (;ontinuanc(}  in  oflioc;.  It  .sliall  };(;  fil^^d  In 
the  Executive  office,  and  a  copy  thcTCjofj  ccrtific;d  \)y  one  of  the  Governor'^ 
secretaries,  nnd(jr  the  s(!al  of  th(!  Executive  de[)artrrient,  sliall  he  recijived 
in  evidenee  in  lieu  ol*  tJie  original  in  any  of  th(i  (Joinls  (jf  this  State. 

§82.  (77.)  Sliall  keep  ] his  office  iyi  the   Capitol.     He  shall   he  provided  Act  of  ifeOl,  p. 
with  suitahle  a])artments  in  the  Statci  Ca[)itol,  furnishe/i  at  the  State's  ' 
expense.     He  shall  reside  at  the  Capital,  and  keep  his  office  oj)en  daily, 
Sundays  and  holidays  excepted. 

§83.  (78.)  Shall  fiirnis/i  copies  of  records.  lie  shall  furni.-h  to  all 
applicants,  upon  the  ])aynient  of  the  presca^ihed  fees,  copies  of  all  records 
and  public  doeunients  within  his  offi(;e,  and  shall  attach  the  (in^at  Seal  of 
the  State  to  such  transcripts  as  the  Governor  or  General  Assembly  may 
direct. 

§84.  (79.)  Shall  have  no  perquisites.     He  shall  receive  no  perquisites  Act,  of  1S20,  c. 
for  any  official  act,  but  the  fees  prescribed  shall  be  collected  by  him  and  ^'-  ^'^-"• 
paid  into  the  State  treasury. 

§85.  (80.)   Office  consolidated  with  Surveyor  General.     [The  offices  of  ^'^{(J'/j^^^'^'^'  ^'' 
Secretary  of  State  and  Surveyor  General  are  consolidated,  and  the  ^^^^^-i'^'^^^o-i^^Ac!^' 
tary  of  State  is  required  to  discharge  the  duties  of  both  of  said  offices.^  (a.)  of  i>i(ji,  i>!  :l 

1.  It  is  his  duty  to  keep  the  Great  Seal  of  the  State,  the  original  xVcts 
passed  by  the  General  Assembly,  and  all  the  public  records  of  the  State 
not  appertaining  specially  to  other  offices.  He  shall  look  to  and  preserve 
the  records  and  papers  belonging  to  the  Senate  and  House  of  Representa- 
tives. He  shall  see  that  the  original  journals  of  both  Houses  are  depos- 
ited in  and  kept  in  his  office. 

2.  He  shall  attest  all  grants,  and  other  public  documents  requiring  the 
Great  Seal  of  the  State,  issuing  from  the  Executive  of  the  State. 

3.  He  shall  keep  a  record,  in  proper  books,  of  all  grants  issued  by  the 
State. 

4.  He  shall  keep  safely  all  bonds  of  agents  appointed  to  disburse  pub- 
lic money. 

5.  He  shall  provide  all  fuel,  lights,  servants  or  other  contingents  neces- 
sary for  the  General  Assembly ;  also,  all  stationery  for  their  use,  and  shall 
report  the  amount  of  the  same  to  the  Finance  Committee  of  the  House  of 
Representatives  before  the  adjournment  of  the  session.  He  shall  perform 
all  other  duties  required  of  him  by  law,  or  which  necessarily  attach  to  his 
office. 

[6.  At  least  thirty  days  previous  to  the  day  of  election  of  Governor, 
members  of  the  General  Assembly,  Representatives  to  Congress,  electors 
of  President  and  Vice-President  of  the  United  States,  and  county  officers, 
he  shall  furnish  each  Ordinary  of  the  State  with  printed  forms  of  returns,  j^eb^ilfs^  ^^^^ 
certificates  and  directions,  together  with  any  advice  he  may  deem  neces- 
sary to  secure  proper  returns;  and  he  shall  provide  and  keep  on  hand  a 
sufficient  quantity  of  self-sealing  envelopes  of  uniform  appearance  and 
suitable  size  and  quality  for  use  in  the  elections  aforesaid.]     (a.) 

§86.  (81.)  Great  Seal  to  be  kept  in  his  office.  The  Great  Seal  of  the 
State,  adopted  February  8th,  1799,  and  now  on  deposit  in  the  office  of 
Secretary  of  State,  is  as  follows : 

1.  It  is  of  silver,  and  the  size  of  two  and  a  quarter  inches  in  diameter. 

2.  The  device  on  one  side  is  a  view  of  the  sea  shore,  with  a  ship  bear- 
ing the  flag  of  the  United  States  riding  at  anchor  near  a  wharf,  receiving 
on  board  hogsheads  of  tobacco  and  bales  of  cotton,  emblematic  of  the 
exports  of  this  State;  at  a  small  distance  a  boat,  landing  from  the  inte- 
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Article  2. — The  Stjito  Tronsarer. 
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rior  of  tlio  State,  ^vith  liogshracls,  etc.,  on  bcnird,  representing'  lier  internal 
tratHe;  in  tlie  back  p:u*t  of  the  same  side  a  nian  in  the  aet  of  plowino^,  and 
at  a  small  distanee  a  tlcx^k  of  sheep  in  ditferont  pastni\\s,  shaded  bj  a 
tiourishinii-  tive:  the  motto  thereon,  AgTieiiUnre  and  Connneree^  1709. 

0.  The  deviee  on  the  oth^er  side  is  tlnve  pillars  suppoi-ting  an  arch^ 
with  the  woixl  Constitution  engniven  within  the  Siime,  emblematie  of  the 
Constitution,  snj^ported  by  the  three  depaitments  of  Government,  viz: 
the  Legislative,  Judieial  and  Exeentive — the  first  pillar  having  eng-raven 
on  it  ''Wisdom,^'  the  seeond  ^' Justice/^  the  thii\l  " Mcxlenition /^  on  the 
rig:ht  of  the  last  pillar  a  man  standing  ^\dth  a  dra^^ni  savoitI,  repi-esenting- 
the  aid  of  the  military  in  the  defense  of  the  Constitution;  the  motto,  State 
of  Georgia,  1799. 

§87.  (82.)  Duties  heretofore  devolving  on  the  Surveyor  General.  The 
Seeretaiy  of  State  shall  also  dischai'g'e  the  folloAving  duties  heretofore  de- 
volving on  the  Surveyor  General,  to-^vit: 

1 .  To  keep  safely  all  the  records  of  plats  of  land  gi*anted,  and  to  report 
t\\Q  condition  of  such  records  to  the  Governor  at  least  once  a  year. 

2.  To  recoixl  all  plats  of  land  legally  authenticated  and  returned  to  him  ^ 
by  the  several  county  surveyors,  or  other  surveyors  acting  by  authority., 
for.  which  grants  are  sought,  and  to  attach  the  originals  thereof  to  the 
o^rants. 

3.  To  keep  in  his  office  correct  maps  of  all  the  different  surveys  (made 
by  State  authorit}^)  and  of  those  comprising  the  land  lotteries,  their 
divisions  into  numbers,  districts,  sections,  and  the  like^  having  for  every 
district  a  separate  map. 

4.  To  keej)  a  register  of  the  various  grantees  thereto,  and  the  dates  of 
the  grants. 

5.  To  keep  correct  maps  of  all  surveys  of  rivers,  harbors,  swamps  or 
land,  made  by  the  special  direction  of  the  General  Assembly. 

6.  He  shall,  when  necessar}^,  contract  for  the  execution  of  new  maps, 
or  the  re-execution  of,  or  repairs  of,  old  maps,  subject  to  the  ratification 
of  the  General  Assembly. 

7.  He  must  certify  under  his  official  seal,  as  the  Comptroller  General 
is  directed  in  section  107. 

§88.  (83.)  Shall  not  speculate  in  ivild  lands.  He  shall  not,  directly  or 
indirectly,  be  interested  or  engaged  in  the  ]:)urchase  and  sale  of  wild  lands 
on  sj^eculation,  on  pain  of  removal  by  the  Governor  or  the  General  As- 
sembly. 

Genei:al  Note. — Character  of  office  of  Secretary  of  State:  IT  6a.,  548. 


ARTICLE  11. 


THE  STATE  THEASUREE. 


Skctiox. 
8!i.  Hi.s  election  and  term. 
IXj.  TroTsurer'n  bon'I. 
01.  }fi.'  rifrhts  and  diitios. 
ivi.  Hi.--  fluties  specified. 
^S).  His  office  subject  to  inspection. 


Section. 

94.  Must  settle  with  successor,  when. 

95.  How  dealt  with  on  failure  to  settle. 
9().  Jle  shall  keep  a  book  of  State  bonds. 
97.  Mii.y  have  a  clerk— salary. 


§89.  Treasureys  election  and  term.     [There  shall  be  a  Treasurer  elected 
by  the  General  Assembly,  and  the  term  of  the  successor  to  the  Treasurer 
Sec'.'2.*ciVige8.  who  was  clccted  in  the  year  18G8,  shall  begin  on  the  first  day  of  January, 
^c  s  0    .,  ,  p.  1^  jo^  ^^j,  ^^^  ^^^^^^  thereafter  as  he  shall  be  elected  by  the  Legislature,  which 
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The  State  Treasurer. 

sljall  iiKUij^unitc  the  iHiwly-clcc^tcd  G(;vorrior,  and  expire  on  tlu;  flrnt  day 
of  JiUHiiii'v,  four  yc.'irs  next  t}ier(!;ift('r.  And  all  8ub;se^jiient  terniH  of  .said 
oilieer  shall  be^^in  on  tlui  first  <lay  of  January,  or  so  soon  tliei-(tafLer  a.s  he 
f^hall  be  ele(;ted  })y  the  li(^»i,islature,  wliieli  sliall  inau;:^urate  tbe  newly- 
<ik)etcd  (lovernor,  and  expire  on  tlie  iir,st  day  of  .iuuwdiy  four  yearn  next 
thcreaik']-.]     (a.) 

§90.  (84.)  JJoiul  of  Sf/de  Treasurer.     The  State  Treasurer  must  gi\'e 
a  bond,  conditioned  the  same  as  tliat  of  tlie  Secretary  of  vState,  for  thi-f/ful^}^''''^'- 
sum  of  two  hundred  thousand  (hjllars,  and  subject  to  Uat  same  rules  and 
reguliitions. 

§91.  (8'3,)  His  rights  and  duties.     His  rights  and  duties  are  tlie  8ame  Act  of  1826,  C 
as  those  of  the  Secretary  of  State,  set  forth  in  sections  82  and  83,  except  ^'- ^'^^• 
the  use  of  the  Great  Seal.     He  sliall  receive  no  perquisites  for  any  ofhcial 
act,  but  the  fees  prescribed  shall  be  collected  by  him  and  paid  into  the 
State  treasury. 

§92.  {8(j.)  FuMiG  funds,  Kow  hept  and  disbursed.     It  is  moreover  the 
duty  of  the  State  Treasurer — 

1.  To  receive  and  keep  safely  all  the  money  which  shall  be  paid  to  him 
in  behalf  of  the  State,  [giving  certificates  therefor,  which  certificates  shall  Actof  itco,  c. 

"     "  "  v.  1022.     Act  of 


of  the  Senate  and  Speaker  of  the  House  of  Ilepresentatives,  fi:)r  the  sums  ■^^^^'  ^^^^' 
due  to  the  members  and  officers  of  their  respective  bodies, 

2.  To  keep  in  his  office  a  book,  in  which  shall  be  entered  all  warrants 
drawn  on  him  by  the  Executive,  stating  in  whose  favor  drawn,  the  date, 
the  amount  thereof,  and  to  what  fund  charged,  and  to  retain  and  file  a^vay 
carefully  all  such  warrants. 

3.  To  keep  annually  an  account  of  all  taxes  that  may  be  due  and  un- 
paid by  the  several  chartered  banks,  and  to  enforce  the  collection  thereof, 
agreeable  to  the  laws  in  force;  also  to  keep  an  account  of  all  taxes  paid 
into  the  treasury  annually  by  the  tax  collectors  of  the  several  counties. 
An  abstract  of  these  accounts  must  be  laid  before  the  Governor. 

4.  And  preceding  each  annual  session,  he  must  submit  to  the  Governor 
detailed  estimates  of  the  probable  receipts  and  expenditures,  for  the  next 
fiscal  year,  stating  the  sources  of  income  and  the  probable  amounts  to  be 
received  therefrom ;  also  the  objects  of  appropriation  and  the  probable 
necessities  of  the  treasury. 

5.  To  pay  all  funds  pledged  to  the  payment  of  the  public  debt  or  in- 
terest thereon,  or  to  any  object  of  education,  and  to  these  objects  only,  and 
in  no  wise  to  any  other  purpose ;  all  payments  fix)m  the  treasury  shall  be 
paid  from  the  fund  appropriated  for  such  purpose,  and  not  from  any  other. 

6.  At  the  end  of  every  quarter  of  the  year  to  make  a  written  report, 
on  oath,  to  the  Governor,  of  the  several  amounts  received  by  him  during 
the  three  montlis  preceding  such  report. 

7.  To  keep  safely  the  scrip  for  bank  stock,  the  State  bonds,  and  other 
evidences  of  the  educational  fund,  and  manag-e  and  control  the  same  for 
the  purposes  to  which  they  are  pledged.  He  may,  under  the  direction  of 
the  Governor,  deposit  all  funds  set  apart  for  the  purpose  of  education,  or 
any  other  purpose  not  required  for  immediate  use,  in  any  chartered  bank 
of  this  State,  subject  to  his  draft  as  treasurer,  and  with  the  Governor 
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make  such  contr<\ot  with  said  bank  for  the  use  of  such  funds  as  may  be 
bonoHi'ial  to  the  State. 

8.  He  shall  not,  under  any  eireun\stances,  use  himself,  or  allow  others 
to  use,  the  funds  of  the  State  in  his  hands;  and  for  every  violation  of 
this  seetion,  he  is  liable  to  the  State  for  the  sum  of  five  hundred  dollars 
as  a  penalty,  ov  a  forfeiture  of  salary,  if  said  forfeiture  will  pay  the 
penalty  incurred. 

9.  He  is  authorized  to  pay  all  officers  of  the  State  whose  salaries  are 
fixed  by  hnv  seventy-five  per  cent,  of  the  amount  for  which  service  has 
actnall}'  been  rendered  at  the  date  of  said  payment,  taking  receipts  for 
the  same,  which  shall  be  his  vouchers  and  offsets  to  Executive  warrants 
for  said  salary ;  and  may  also  pay  members  of  the  General  Assembly  in 
the  same  way,  when  their  accounts  are  duly  audited,  unless  prevented  by 
the  resolution  of  either  or  both  branches  of  the  General  Assembly. 

10.  He  shall  annually  report  to  the  Governor  the  amount  of  the  State 
debt  bearing  interest  for  each  year,  distinguishing  between  the  sterling 
bonds,  if  any,  and  federal ;  the  rate  per  cent,  paid  upon  each  kind  of 
bonds  ;  the  amount  of  each  rate  paid;  also  the  exchange,  if  any,  and  the 
aggregate  amount  of  interest  paid  in  each  year,  and  the  amount  due  and 
un])aid  at  each  semi-annual  payment,  and  the  reasons  for  such  non-pay- 
ment. 

11.  When  he  pays  the  interest  or  principal  of  the  State  debt  upon  a 
warrant  issued  in  his  favor,  he  shall  deposit  in  the  Executive  office  cou- 
pons, or  bonds,  on  which  the  payments  are  made,  there  to  be  marked 
"paid"  and  filed  away,  subject  to  the  order  of  the  General  Assembly. 

12.  He  shall  not  pay  any  appropriation  due  and  not  called  for  within 
six  months  afler  the  expiration  of  the  political  year  for  which  it  is  appro- 
priated, but  it  reverts  to  the  genei^l  fund  in  the  treasury. 

13.  All  reports  required  to  be  made  to  the  Governor  by  the  Treasurer 
p.  12.  '          'shall  be  made  annually,  on  or  before  [31st  of  December,]  (a)  and  shall  be 

filed  in  his  office,  and  by  him  laid  before  the  General  Assembly  in  connec- 
tion with  his  first  annual  message  thereafter. 

§93.  (87.)  The  Governor  Quay  exercise  a  general  supervision  over  the 
treasury.  The  Governor  may  exercise  a  general  superintendence  over 
the  office  of  State  Treasurer  not  inconsistent  with  the  provisions  prescribed 
for  it  by  law,  and  may,  at  any  time,  appoint  some  competent  person  to 
examine  into  the  state  of  such  office,  for  any  period  of  time  he  may  desig- 
nate, and  report  its  condition  to  him,  and  shall  have  power  to  rec^uire  of 
such  Treasurer  to  withdraw  the  public  funds  from  any  place  of  deposit 
deemed  unsafe  by  him. 

§94.  (88.)  Treasurer  resigning  or  removed.  If  the  Treasurer  resign, 
or  is  removed,  he  must,  within  ten  days  thereafter,  state  his  accounts  and 
deliver  the  books,  papers  and  money  of  the  treasury  to  his  successor, 
taking  his  receipt  therefor,  and  the  Comptroller  must  record  a  statement 
of  such  settlement  and  receipt  in  his  office,  and  report  the  same  forthwith 
to  the  Governor. 

§95.  (89.)  Treasurer  in  defa,ult  or  absenting  himself .  If  the  Treasurer 
fail  to  comply  with  the  provisions  of  the  preceding  section,  or  if  he  dies, 
absconds,  or  absents  himself  without  sufficient  cause  for  as  long  as  thirty 
days,  the  Comptroller,  after  giving  ten  days^  notice,  by  publication  in 
some  public  gazette  at  the  seat  of  Government,  must  proceed,  and  in  the 
presence  of  any  person  who  may  appear  in  behalf  of  the  late  State  Treas- 
urer, to  state  his  account  and  deliver  the  books,  papers,  money,  and  all 
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other  apj)urtenari(;(!S  of  the  oflice,  to  lils  sueecsHor,  taking  his  rec-cipt  thore- 
for,  and  record  and  file;  such  statement  and  rer^eipt  in  liis  office^  and  nipr^rt 
forthwitli  to  t\ui  (Governor. 

§96.  (90.)  State  bonds,  rer/idry  and  paymerd.  The  Trea.sun'r  .shall 
keep  a  book  in  which  he  shall  I'cicord  a  desc^ription  of  all  th(;  bonds  here- 
tofore or  hereafter  issued  by  tins  State;,  and  in  said  book  shall  note  all 
bonds  ])aid,  and  the  date  (;f  payment,  and  all  e<jupons  paid  on  eatjh,  and 
the  date  of  their  payment. 

§97.  (91.)   The  Treasurer  may  employ  a  drrh.     [The  Treasurer  is  au-l;^^-^,';^iL';''^^^ 
thorized  to  em])loy  a  suitable  person  as  clerk  to  assist  him  in  the  dutif^i^'y^-^^'^-'^^^.  p- 
of  his  office,  and  to  remove  him  at  his  pleasure;  and  such  clerk  shall  receive  " 
a  salary  of  sixteen  hundred  dollars  per  annum.]     (a.) 


ARTICLE  III. 


OF   THE   COMPTROLLER   GENERAL. 


Section. 

98.  Ilis  election  and  term. 

99.  Comptroller's  bond. 

100.  His  rights  and  duties. 

101.  His  duties  specilied. 

102.  Annual  report  to  the  Governor. 

103.  His  authority. 

104.  Improvements  in  revenue  laws. 

105.  Book  of  appropriations  and  warrants. 

106.  Bonds  of  tax  collector  and  receiver. 


Section. 

107.  Must  give  copies  of  office  papers. 

108.  Ofacial  seal. 

109.  Delivery  of  office  to  successor. 

110.  Additional  fees. 

111.  Additional  duties. 

H2.  Shall  not  speculate  in  wild  lands. 

113.  May  have  clerk — salary. 

114.  Agricultural  statistics. 


§98.   Comptroller  General,  his  election  and  term.     [There  shall  be  a 
Comptroller  General,  elected  by  the  General  Assembly,  and  the  term  of 
the  successor  of  the  Comptroller  who  was  elected  in  the  year  1868  shall  ^l^s^'Art  i v. 
begin  on  the  first  day  of  January,  1873,  or  so  soon  thereafter  as  he  shall  Ic'Js'o/is-'^  ^' 
be  elected  by  the  Legislature  which  shall  inaugurate  the  newly  elected  si. 
Governor,  and  expire  on  the  first  day  of  January  four  years  next  there- 
after.    And  all  subsequent  terms  of  said  officer  shall  begin  on  the  first 
day  of  January,  or  so  soon  thereafter  as  he  shall  be  elected  by  the  Legis- 
lature which  shall  inaugurate  the  newly  elected  Governor,  and  expire  on 
the  first  day  of  January  four  years  next  thereafter.]     (a.) 

§99.  (92.)  Bond  of  Comptroller.     The  Comptroller  General  must  give  Act  of  1843,  c. 
a  bond,  conditioned  the  same  as  that  of  the  Secretary  of  State,  for  the  sum  ^' 
of  twenty  thousand  dollars,  subject  to  the  same  rules  and  regulations. 

§100.  (93.)  His  rights  and  duties.    His  rights  and  duties  are  the  same  Act  of  isi:6,  c. 
as  those  of  the  Secretary  of  State,  set  forth  in  sections  82  and  83,  except  ^•■'^'^-'* 
the  use  of  the  Great  Seal.    He  shall  receive  no  perquisites  for  any  official 
act,  but  the  fees  prescribed  shall  be  collected  by  him  and  paid  into  the 
State  treasury. 

§101.  (94.)  Account  of  appropriations,  and  other  duties.     It  is  more- .^ct  of  1799.  c. 
over  the  duty  of  the  Comptroller  General —  isn  T"  '^10-3^ 

1.  To  keep  an  account  showing  the  several  appropriations  authorized  Act 'of  iS23,c.' 
by  law,  the  time  when  the  same  are  drawn  from  the  treasury,  in  whose  is3s."c.  p"  10:?. 
favor,  and  to  what  fund  charged.  p.'iosi."^  Aetfof 

2.  To  [examine,  check,  and]  countersign  all  warrants  upon  the  treas-  iS5i- 02,  p.  2S9. 
ury  drawn  by  the  Governor,  [President  and  Speaker,  and  charge  the^a)  ActsofiSoi. 
amount  thereof  to  the  funds  on  which  they  may  be  respectively  drawn,  ^"  ^  * 
previous  to  their  being  presented  to  the  Treasurer  for  payment.]     (a.) 
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3.  To  aiulir  all  luwnmts  npunst  the  State,  and  allow  or  reject  the  same 
befoiv  tliev  are  submitted  to  the  Governor. 

4.  To  examine  all  the  digests  of  tax  returns  forwarded  to  his  office  by 
tlie  several  receivers,  and  note  and  correct  all  mistakes  therein,  and  notify 
tlie  collector  of  snch  corrections. 

(b'' Actofisei,       5.   [To  settle  Avith  the  several  tax  collectors  and  all  other  persons 
^'  ^^'  indcbttxl  to  the  State,  and  in  all  cases  where  payments  may  be  made  at 

the  treasury  to  give  receipts  for  the  same,  founded  on  the  Treasurer's 

certificates.]     (b.) 
1909.  (3.  To  collect  all  amounts  due  from  defaulting  collectors  of  taxes,  and 

issue  execution  therefor  against  them  and  their  securities. 

Execution  issued  by:    3  Kelly,  233;  27  Ga.,  G9. 

7.  To  see  that  no  draft  or  warrant  be  countersigned  by  him  to  be  paid 
out  of  any  appropriated  fund,  after  the  same  has  been  exhausted ;  and  in 
such  case,  or  in  any  case  of  illegal  payments  from  the  treasury  u|)on  war- 
rants countersigned  by  the  Comi)troller,  he,  as  well  as  the  Treasurer,  with 
all  their  securities,  are  jointly  and  severally  liable  upon  their  several  bonds 
for  the  repayment  of  such  amounts,  with  all  expenses  of  prosecution,  to 
the  State. 

8.  To  issue  his  draft,  payable  to  the  Treasurer,  for  the  amounts  of  all 
dividends  or  taxes  due  by  chartered  banks  in  this  State,  or  by  the  agen- 
cies of  foreign  banks,  and  on  fiulure  to  pay  the  same,  to  issue  execution 
therefor. 

9.  To  receive  and  keep  safely  and  collect  all  evidences  of  debt  due  to 
the  State  from  any  other  source  than  taxes,  and  pay  over  the  same  to  the 
Treasurer  as  soon  as  received. 

10.  To  notify  the  Attorney  and  Solicitors  General,  or  any  other  attor- 
ney, in  his  discretion,  of  all  executions  against  deJQiulting  tax  collectors, 
and  require  of  them  annually  a  report  of  the  state  or  condition  of  such 
executions  prior  to  the  session  of  each  General  Assembly. 

11.  To  keep  a  book  in  which  to  enter  all  bonds  taken  since  the  third 
day  of  jMarch,  1856,  and  to  file  the  originals  in  his  office. 

12.  To  have  made  suitable  indexes  to  the  record  books  in  his  office. 

13.  To  audit  the  accounts  of  all  agents  disbursing  public  money. 
Actofi82i,  c.       §102.  (95.)  Shall  report  to  the  Governor  annually.     To  make  a  repoi^ 
i'82.s.'c.  p^  1027.  annually  to  the  Governor,  show^ing — 

p.^io32.^^Act^of     1-  ^^^  account  current,  from  his  books,  between  the  Treasurer  and  the 
isis,  c.  p.  1033.  State  of  all  receipts  and  payments,  including  amounts  paid  on  the  drafts 
of  the  President  and  Speaker,  as  re]7orted  to  him  by  the  Treasurer. 

2.  A  stateaient  of  the  taxes  paid  to  the  State  by  each  of  the  counties, 
as  appears  by  the  digest  thereof,  and  the  counties  whose  collectors  are  in 
default,  and  the  amount  of  such  default. 

.3.  A  statement  of  all  evidences  of  debt  due  the  State  and  uncollected, 
Avliich  may  remain  in  his  office,  the  condition  of  the  same,  the  name  of 
the  solicitor  or  attorney  having  it  in  charge,  and  his  report  of  it. 

4.  A  statement  of  the  educational  fund  of  the  State,  its  annual  income, 
the  amounts  paid  out,  when  and  to  whom. 

5.  A  statement  of  the  condition  of  the  public  debt  of  the  State,  the 
amount  of  interest  paid,  and  the  fund  from  which  paid. 

6.  A  statement  of  the  accounts  of  all  officers  and  agents  disbursing 
public  money,  and  the  names  of  such  as  have  failed  to  comply  with  the 
laws  relating  to  their  offices  and  appointments,  and  the  several  sums  for 
which  they  are  in  default. 
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or  tlir;  C'oi(ir>'r<)lli;r  (ionerol. 


7.  The  Kalarics  and  [Miy  of  ji!I  officors  of  Ihf;  Stuto. 
<S.  The  iiuridoiitjil  cx])cn.s(;.s  of  the  (General  AsHembly,  Executive  and 
Jiidieial  departtnents. 

9.  All  sums  ])aid  or  diu;  to  individuals  ]>y  s|)(!(tial  r:oiitraet. 
§103.  (96.)  Authority  of  Com/ptndkr.     J  le  liaw  authority — 

1.  To  settle  up  the  business  of  tlu;  office  i'ov  pr(;vIou.s  years. 

2.  To  allow  receivers  and  e()lle(d:ors  of  taxes  th(;ir  eomniissir^ns,  and  to  A^^r.-^ofl'i.'/.-'r/.':, 
])alanee  the  tax  books  and  other  books  of  the  office  upon  satisfactory  proof  fc:! '' 

of  payment  or  setthinient. 

3.  To  collect  all  unpaid  taxes  of  previous  years. 

§104.  (97.)  May  f-tuf/r/cM  im/provcmcntH  to  revenue  Imcs.     In  his  annual 
report  the  Comj)troller  General  shall  sugf^est  such  irn})rovements  in  the  Act.  of  ism,  c. 
revenue  laws  as  his  experience  and  observation  may  ap])rove.     His  report  ''*  ^'^^' 
must  be  made  at  the  time  the  Treasurer's  is,  and  likewise  communicated 
to  the  General  Assembly. 

§105.  (98.)  3fust  record  appropriations  and  warrants.  He  must  keep 
in  his  ofHce  a  well  bound  book  in  which  shall  be  entered,  in  alphabetical  p.^io^i.^^'^'  ^' 
order,  the  full  amount  of  all  annual  appropriations,  setting  forth  the 
amounts  under  their  several  heads;  all  warrants  that  he  may  check  and 
])ass,  together  with  the  fund  on  which  it  is  drawn,  the  time,  amount,  and 
in  whose  favor  drawn ;  and  make  all  entries  necessary  to  a  true  exhibit 
of  the  finances  of  the  State. 

§106.  (99.)  Must  record  tax  collector'^ s  and  receiver's  bonds.     He  must 
keep  a  book  in  which  to  enter  all  bonds  taken  of  tax  collectors  and  re-p.^^lrij!^^^^''^* 
ceivers,  and  keep  the  same  on  file  in  his  office.     He  shall  collect  all  un2:)aid 
taxes  of  previous  years  at  a  compensation  of  five  per  centum  on  the  amount 
collected:  [^Provided,  nevertheless,  that  the  said  Comptroller  shall  not  re- ^a)  Act  of  20th 
ceive  compensation  for  the  collection  of  any  tax  that  became  due  within  ^^^•'■^^'^' 
one  year  previous  to  his  entering  on  the  duties  of  his  office.]     (a.) 

§107.  (100.)  Must  give  cojoies  of  paper.  He  must  certify  under  his 
official  seal,  at  all  times  when  necessary  for  the  ]>ublic  use,  and  on  appli- 
cation and  payment  of  his  legal  fees  therefor,  for  private  use,  copies  of 
any  papers  kept  in  his  office. 

^108.   Official  seal  of  the  Comptroller.     FThe  established  official  seal  of 
the  Comptroller  GeneraFs  office  is  as  follows:  Circular  in  form,  one  and  p.  12. 
a  half  inch  in  diameter,  made  of  brass,  with  a  human  hand  holding  a  pen 
in  the  attitude  of  writing,  in  the  centre,  surrounded  by  the  words  "  Comp- 
troller GeneraFs  office,  State  of  Georgia.^^J     (a.) 

§109.  (101.)  3Iii8t  settle  icith  successor.  If  the  Comptroller  resigns, 
or  is  removed,  he  must  immediately  state  his  account  and  deliver  every 
thing  pertaining  to  his  office  to  his  successor;  or  if  he  dies,  absconds,  or 
absents  himself  for  as  long  as  thirty  days  w^ithout  the  Governor's  permis- 
sion, the  Governor  may,  without  delay,  declare  the  office  vacant,  supply 
his  place  by  appointment,  examine  the  condition  of  his  office  and  deliver 
over  to  the  appointee. 

§110.  (102.)  Additional  fees.  He  shall,  in  addition  to  his  salary,  have 
ten  per  cent,  on  all  sums  he  may  collect,  exce2:>t  for  taxes  which  necessa- 
rily was  the  duty  of  a  predecessor  to  collect,  and  Avhich  was  not  done. 

§111.  (103.  His  report  and  ivhat  it  must  contain.  The  Comptroller 
General  must  make  out  for  the  use  of  the  General  Assembly —  67.  "  ^'^ 

1.  A  table  containing  the  taxable  property  and  other  items  on  tlie  tax 
digest  of  each  county  for  the  year  in  which  he  makes  his  annual  report. 

2.  A  table  annually  of  the  polls  in  each  county  for  the  year  immedi- 
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atoly  proociling  his  report;  the  number  of  voters  in  each  county  at  the 
general  ekvtion  next  preceding  his  report;  the  number  of  children  in 
each  county  returned  for  participation  in  the  educational  fund  and  the 
amount  drawn  by  each  county  from  said  fund;  the  amount  drawn  by  each 
county  for  pay  of  members  of  the  General  Assembly ;  the  total  amount 
drawn  by  each  county  from  the  treasury,  and  the  total  amount  of  net  tax 
j-taid  into  the  treasury  for  the  year  ]>receding  by  each  county.  Also,  to 
furnish  such  other  statistical  information  connected  with  his  office  as  may 
be  useful  to  the  General  Assembly.  The  annual  reports  of  said  officer 
and  of  the  Treasurer  must  contain  only  the  available  funds  or  cash  in 
the  treasury  as  the  balance  therein.  They  are  also  required  to  report 
separately  and  under  the  head  of  '^  Assets  belonging  to  the  State,"  all 
bank  or  railroad  stocks  or  bonds,  or  other  assets;  the  State  Boad  to  be 
reported  without  any  stipulated  value.  Such  officers  are  authorized  to 
make  such  transfers  or  alterations  on  their  books  as  are  necessary  to  com- 
ply with  the  preceding  section.  The  items  "  Darien  Bank  Bills,"  Western 
and  Atlantic  Railroad  scrip,  and  uncurrent  funds  hitherto  reported,  must 
be  sealed  up,  remain  in  the  treasury,  and  be  left  out  of  all  future  annual 
reports  of  said  officers. 

§112.  (104.)  Shall  not  speculate  in  loild  lands.     He  shall  not,  directly 

or  indirectly,  be  interested  or  engaged  in  the  purchase  and  sale  of  wild 

lands  on  speculation,  on  pain  of  removal  by  the  Governor  or  the  General 

Assembly. 

(aK\ct?ofiS62-      §113.  (105.)  Ilay  appoint  and  remove  clerk.     [He  is  allowed  a  clerk, 

o?i&5-"66*^p^^  ^^  ^^  appointed  and  removable  by  him;  and  such  clerk  shall  receive  an 

250.         *       annual  salary  of  sixteen  hundred  dollars.]     (a.) 

Gexkral  Note. — See  Scofielcl  vs.  Perkerson,  July  term,  1872. 

§114.  Comptroller's  duty  as  to  agricultural  statistics.  [It  shall  be  the 
duty  of  the  Comptroller  General  to  furnish  to  the  several  tax  collectors 
Feb^'^1873  ^^^^  ^^^^  receivers  of  tax  returns  of  this  State,  the  necessary  books  for  the  statis- 
tics specified  in  item  12  of  section  923,  and  item  10  of  section  937  of  this 
Code,  and  to  consolidate  the  returns  of  acreage  and  amount  of  farm  crops, 
and  census  of  farm  animals  made  by  said  tax  officers  as  soon  as  received, 
and  deliver  them  to  the  President  of  the  State  Agricultural  Society  for 
publication.  Said  Comptroller  General  shall  also  file  away  in  his  office 
one  or  more  copies  of  such  consolidated  returns,  from  each  county  in  the 
State,  for  every  future  year.]     (a>) 
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Article  1.— State  Librarian. 


CJ  J  APT  Ell  IV. 

OTHER  OFFICERS  CONNECTED  WITH  THE  EXECUTIVE  DEPARTMENT. 


APvTICT.e  1. — F)tate  Librarian. 

Article  2. —  Governor^'i  3Ie8senr/er  and  State  House  Guard. 


ARTICLE  I. 


STATE   LIBRARIAN. 


Skction. 
115.  Librarian's  bond. 
11().  He  must  keep  the  State  library. 

117.  He  must  preserve  the  books,  etc. 

118.  He  shall  distribute  the  laws,  etc. 

119.  He  must  keep  a  catalogue  of  books. 


Section. 

120.  He  must  take  and  file  receipts,  etc. 

121.  He  must  exchange  for  reports,  etc. 

122.  His  office  is  subject,  etc. 

123.  He  must  deliver  contents  of  ofi&ce, 


§115.  (106.)  Mast  give  bond.     The  Librarian  must  give  a  bond  in  the  ^^^  ^f  ^347  ^^ 
sum  of  two  thousand  dollars,  with  good  security,  payable  to  the  Governor  p-  i*^-"^- 
and  his  successors  in  office,  conditioned  for  the  faithful  performance  of  his 
duty  as  State  Librarian. 

§116.  (107.)  Must  keep  library.     The  library  belonging  to  this  State,  j^^ts  of  1851 -'52. 
with  such  additions  as  may  be  hereafter  made  from  any  quarter,  together  p-  i"- 
with  all  copies  of  the  laws,  journals,  or  other  books  published  or  pur- 
chased by  the  State,  shall  be  kept  in  appropriate  apartments  at  the  Capitol 
building,  designated  by  the  Governor,  under  such  rules  and  regulations 
as  he  may  from  time  to  time  prescribe. 

§117.  (108.)  For  inspection.  It  is  his  business  to  preserve,  keep  in 
order,  and  protect  said  library,  to  keep  the  same  open  for  the  inspection 
of  all  citizens  of  the  State,  and  to  discharge  such  other  duties  in  connec- 
tion with  the  library  as  may  be  required  of  him  by  law  or  the  Governor 
of  the  State. 

§118.  (109.)  Distribute  laws,  etc.  The  distribution  of  the  laws  and 
journals,  reports  of  the  Supreme  Court  decisions,  laws  of  the  L"nited(a)  Actsof  i?6«. 
States,  and  all  other  books  required  to  be  distributed  to  the  several  coun-  fg-J^^-  ^*-' 
ties  (of  the  State)  or  to  be  sent  to  other  States,  shall  be  made  by  the 
Librarian,  under  the  direction  of  the  Governor,  in  pursuance  of  the  pro- 
visions of  the  law  in  respect  thereto.  [He  shall  distribute  by  mail  the 
decisions  of  the  Supreme  Court,  as  follows :  one  copy  of  each  to  the  Judges 
of  the  Supreme  and  Superior  Courts,  the  clerk  of  the  Supreme  Court,  the 
clerks  of  the  Superior  Courts,  and  the  Ordinaries  of  this  State,  the  expense 
for  distributing  which  shall  be  paid  out  of  money  in  the  treasury  not  other- 
wise appropriated.  The  remaining  copies  he  shall  keep  in  the  State 
library  for  use,  and  for  exchange,  as  is  required  by  section  121  of  tliis 
Code.]     (a.) 

§119.  (110.)  Keep  a  catalogue.  He  shall  make  out  and  keep  on  hand 
a  catalogue  of  all  the  books  in  the  library — to  be  amended  without  un- 
necessary delay  from  time  to  time,  as  he  may  obtain  new  books  or  dispose 
of  old  ones — which  shall  be  printed  and  kept  in  his  office  in  two  or  more 
conspicuous  places. 


195.    Acts  of 
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§120.  (111.)  JIust  tal'c  and  file  receipts.  It  is  liis  duty  to  receive  from 
the  State  Printer  the  laws  and  journals,  and  when  distribution  is  made  to 
the  various  counties,  to  take  from  the  clerks  of  Courts  or  other  distributees 
their  re^vipts  therefor;  likewise  all  other  books  required  to  be  distributed. 
He  nuist  receive  and  take  receipt  on  the  distribution,  and  keep  in  his 
ortice  a  tile  of  such  receipts. 

§121.  (112.)  Exchaufje  reports  tcith  other  States,  He  must  correspond 
with  the  proper  authorities  of  other  States  who  publish  the  reports  of 
their  highest  appellate  tribunal,  with  a  view  to  exchange  theirs  for  our 
Supreme  Court  reports. 

§122.  (113.)  His  office  sithject  to  Governor's  supervision.  Plis  office  is 
luider  the  general  su[)ervision  of  the  Governor,  who  may  at  any  time 
appoint  a  competent  person  to  examine  into  and  report  its  condition  to 
him. 

§123.  (114.)  3Iust  deliver  contents  of  office  to  successor.  If  the  Librarian 
resign,  or  be  removed,  he  mast,  within  ten  days  thereafter,  deliver  the 
books,  papers,  and  other  contents  of  his  office  to  liis  successor,  taking  his 
receipt  therefor,  which  must  be  filed  and  recorded  in  the  Executive  office; 
and  if  there  is  any  deficiency  in  the  books  received  by  him,  or  other 
damage  done,  the  Governor  shall  have  suit  brought  on  his  bond. 


ARTICLE  11. 

governor's  messenger  and  state  house  guard. 


Skction. 

124.  Governor's  messenger. 

125.  His  duties. 

126.  Appointment  of  special  messenger. 


Section. 

127.  Capitol  guards — their  duties. 

128.  Number  may  be  changed. 


§124.  (llo.)  May  appoint  messenger.  The  Governor  may,  in  his  dis- 
cretion, as  the  exigency  may  require,  appoint  a  messenger  to  the  Executive 
department,  or  have  that  duty  performed  by  some  other  employee  about 
the  State  House,  engaged  by  him  under  the  general  authority  granted  to 
him,  and  when  so  performed  it  must  be  done  without  additional  compen- 
sation. 

§125.  (116.)  Duties  of  messenger.  When  there  is  a  messenger,  he  shall 
perform  such  duties  for  the  Executive  office,  the  other  officers  in  the  State 
House,  and  such  other  service  connected  with  the  State  business  at  the 
Capitol  as  the  Governor  shall  prescribe,  and  be  governed  by  such  rules 
and  regulations  as  he  may  ajopt. 

§120.  (117.)  Jf  there  is  no  messenger.  Where  there  is  no  messenger, 
the  Governor  may,  if  occasion  should  require,  employ  some  person  to 
])erform  any  special  service,  for  a  reasonable  compensation,  such  as  is  the 
duty  of  the  messenger  to  perform,  but  which  cannot  be  2>erfbrmed  by  the 
person  acting  as  such. 

§127.  (118.)  Guard  of  Capitol.  The  Governor  shall  appoint  a  guard 
for  tlie  Capitol  buildings,  including  t]ic  captain  of  the  guard,  whom  he 
shall  designate  as  such,  w^iosc  busi]iess  it  shall  be  to  remain  in  said  build- 
ings from  sundown  until  sunrise  of  the  next  day,  every  night  in  the  year, 
and  on  Sundays  and  holidays,  to  keep  watch  over  the  same  and  j^rotect 
them  from  fire  or  intruders. 

§128.  (110.)   Governor's  povjer  over  guard.     The  Governor  has  power 
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to  keq)  tlie  iinin})or  of  wiifl  giuinl  fiill^  wlion  l(!SHonon  l)y  prr)VHl';ntial  or 
other  (;iui,s(!j  luid  adopt  ,sii(;Ii  rules  and  re^idutioii.s  iu  regard  to  tlieru  as  ia 
his  judgment  the  public  service  may  demand. 


CIIAPT]^:?.  V. 

GENERAL  REGULATIONS  AS  TO  ALL  OFFICERS  AND  OFFICES. 


Article  1. — Of  HJUf/ibUity,  Qualifications  and  Commissions, 

Article  2. — Official  Oaths. 

Article  3. — Offx'ial  Bonds  and  Herein  of  Discharging  Sureties, 

Article  4. — Of  Delivery  of  Boohs ^  etc.,  to  Successor. 


AETICLE  I. 


OF  ELIGIBILITY,    QUALIFICATION  AND  COMMISSION  OF  OFFICERS  AND 

,  VACATION   OF  OFFICES. 


Section. 
Vl\).  Persons  ineligible  to  civil  office. 

130.  When  inelig-ible,  the  next  highest. 

131.  Persons  elected,  failing  to  qualify. 

132.  Residence,  seal,  and  term  of  office. 

133.  Commissions  under  Great  Seal. 


Sectiox. 
134:.  Commissions  under  Executive  seal. 

135.  When  civil  offices  arc  vncated. 

136.  Vacancy  in  Executive  office. 

137.  Resignations  sent  to  the  (iovernor. 

138.  Term  of  officers. 


§129.  (120.)  Persons  ineligible  to  office.     The  folloAving  persons  are 
held  and  deemed  ineligible  to  hold  any  civil  office  in  this  State,  and  the  Act  of  i:sr,  c. 
existence  of  either  of  the  following  state  of  facts  is  a  sufficient  reason  for  is23^'c.  p.^209, 
vacating  any  office  held  by  such  person;  but  the  acts  of  such  person/^'^^'-'- 
while  holding  a  commission,  are  valid  as  the  acts  of  an  officer  de  facto,  viz : 

Officer  de  facto :  5  Ga.,  239 ;  7  Ga.,  473 ;  9  Ga.,  314 ;  11  Ga.,  423 ;  14  Ga.,  185 ;  20  Ga.,  746 ;  30  Ga., 
173;  44  Ga.,  454. 

1.  Persons  who  are  not  citizens  of  this  State,  nor  of  the  age  of  twenty- 
one  years  or  upwards. 

2.  All  holders  or  receivers  of  public  money  of  this  State,  or  any  county 
thereof,  who  have  refused  when  called  upon,  or  failed  after  reasonable 
opportunity,  to  account  for  and  pay  over  the  same  to  the  proper  officer. 

3.  Any  person  convicted  and  sentenced  finally  for  any  felony,  under 
the  laws  of  this  or  any  other  State,  involving  moral  turpitude,  the  offense 
being  also  a  felony  in  this,  unless  restored  by  a  pardon  from  tlie  proper 
Executive,  under  the  Great  Seal  of  the  State,  to  all  the  rights  of  citizen- 
ship. 

4.  Persons  holding  any  office  of  profit  or  trust  under  the  Government 
of  the  United  States,  (other  than  that  of  postmaster,)  or  of  either  of  the 
several  States,  or  of  any  foreign  State. 

5.  Persons  of  unsound  mind,  and  tliose  who,  from  advanced  age  or 
bodily  infirmity,  are  unfit  to  discharge  the  duties  of  the  office  to  which 
they  are  chosen  or  appointed. 

6.  Those  who  have  not  been  inhabitants  of  tlie  State,  county,  district 
or  circuit  for  the  period  required  by  the  Constitution  and  laws  of  this 
State, 
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^  .,      [7.  IS'o  pci'son  shall  be  eligible  to  hold  any  county  office  in  any  county 

p.  40.  '*  ^""of  this  State  unless  he  shall  haye  been  bona  fide  a  citizen  of  the  county 
in  which  lie  shall  bo  olocted  at  least  t\yelye  months  prior  to  his  said  elec- 
tion.]    (a.) 

8.  All  persons  from  any  cause  constitutionally  disqualified.    All  officers 

are  eligible  to  re-election  and  re-appoinment,  and  to  hold  other  offices, 

unless  expressly  declared  to  the  contrary  by  the  Constitution  or  laws. 

§130.  (l-l.)  If  the  pe)\^on  elected  is  inelic/ible.     If  at  any  popular  elec- 

,..,  tion  to  fill  any  office  the  person  elected  is  ineligible  under  the  foregoing 

i).7i>.     ^     '"  rules,  the  person  having  the  next  highest  number  of  votes,  who  is  eligible, 

whenever  a  plurality  elects,  shall  be  declared  elected,  and  be  qualified  and 

commissioned  to  such  office. 

Office,  who  entitled  to:  12  Ga.,  23. 

§131.  (122.)  Failinr/  to  obtain  commission.  Persons  who  after  an  elec- 
tion fail  to  comply  with  all  the  prerequisites  of  the  law  in  order  to  obtain 
commissions  or  certificates  to  discharge  the  duties  of  the  office,  are  ineli- 
gible to  re-election  at  the  election  held,  by  reason  of  such  failure,  for  the 
same  office. 

§132.  (123.)   Officers  of  this  State  must  reside  therein,  and  hold  until 

successor  is  qualified.    All  officers  of  this  State  must  reside  therein  at  such 

ActsofiSoi-'S"  pl^^<^<^s  as  are  designated  by  law,  and  discharge  the  duties  of  their  office 

p-  "•  '  until  their  successors  are  commissioned  and  qualified ;  and  all  officers 

whose  certificate  of  records  or  other  papers  are  admissible  in  evidence  in 

any  Court  in  this  State  must  have  and  keep  an  official  seal. 

§133.  (124.)  Whcd  officers  must  be  commissioned  under  the  G^^eat  Seal. 
The  following  officers  must  be  commissioned,  with  the  Great  Seal  of  the 
State  annexed  thereto,  signed  by  the  Governor,  and  countersigned  by  the 
Secretary  of  State,  viz. :  Senators  and  Representatives  in  Congress,  Judges 
of  the  Supreme  and  Superior  Courts,  Attorney  and  Solicitors  General, 
Reporter  of  the  Supreme  Court,  Secretary  of  State,  Treasurer  and  Comp- 
troller General,  and  all  military  officers  of  the  grade  of  general,  either  of 
division  or  brigade.  Those  of  all  Federal  or  Judicial  officers  above 
enumerated  must  be  on  parchment. 

§134.  (125.)  What  officers  commissioned  under  Executive  Seal.  All 
other  civil  officers  of  the  State  or  county  shall  be  commissioned  under 
the  seal  of  the  Executive  department,  signed  by  the  Governor,  and  coun- 
tersigned by  one  of  his  secretaries,  except  constables,  whose  election  shall 
be  certified  by  the  Ordinary;  and  such  certificates  shall  operate  as  their 
commission.  All  officers  of  the  militia  and  of  volunteer  companies,  bat- 
talions or  regiments,  regularly  incorporated  (of  the  grade  of  lieutenant  or 
higher,)  shall  have  commissions  under  the  seal  of  the  Executive  depart- 
ment. 

Effect  of  Governor's  commission :  8  Ga.,  3G0. 

§1 35.  (126.)   Offices,  how  vacated.    All  offices  in  the  State  are  vacated — 

1.  By  the  death  of  the  incumbent. 

2.  By  resignation,  when  accepted. 

3.  By  decision  of  a  competent  tribunal  declaring  the  office  vacant. 

4.  By  voluntary  act  or  misfortune  of  the  incumbent,  whereby  he  is 
placed  in  either  of  the  conditions  specified  of  ineligibility  to  office,  which 
shall  operate  from  the  time  the  fact  is  ascertained  and  declared  by  the 
proper  tribunal. 

5.  By  the  incumbent  ceasing  to  be  a  resident  of  the  State,  or  of  the 
county,  Circuit  or  district  for  which  he  was  elected.     In  the  first  case  the 
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office  sliall  1)0  vacated  immtidiatcly;  in  the  latter  cases,  from  the  time  tlie 
fact  is  judicially  itscertained. 

C).  By  fallinjj!;  to  npply  for  and  o])taIn  corninissions  or  r;ertificatrH,  or  by 
failin^^  to  (|ualiry  or  ^ive  bond,  or  both,  wilhiii  the  time  prescribed  by  the 
laws  and  Constitution. 

Bond  not^iven  within  time  required:  1  Kelly,  571;  3  Kelly,  400;  0  Ga.,  314;  44  Ga.,  5fJl ;  lioH- 
worth  v>f.  WiiterH,  July  term,  1872. 

7.  By  al)andoning  the  office  and  ceasing  to  perform  its  duties,  or  eitlier. 

§136.  (127.)  Remgnaiion  of  the  Governor.  The;  resignation  of  the 
Governor  must  be  transmitted  by  him  to  the  General  Assembly,  if  in 
session;  if  not  in  session,  to  the  Secretary  of  State,  who  must  on  the  sjime 
day  notify  the  President  of  the  Senate.  If  the  office  becomes  vacant  by 
death,  or  any  other  cause,  when  the  General  Ass(.'mbly  is  not  in  session, 
the  Secretary  of  State  must  inform  the  President  of  the  Senates  In  either 
case  the  President  of  the  Senate,  when  informed,  shall,  within  ten  days, 
repair  to  the  Capital  and  take  the  oath  of  office  before  any  Judge  of  the; 
Supreme  or  Judge  of  the  Superior  Court,  and  the  General  Assembly,  if 
in  session;  which  fact  shall  be  entered  on  the  minutes  of  the  Executive 
department.  If  he  does  not  so  appear  in  said  time,  he  shall  be  considered 
as  having  resigned,  and  the  Secretary  of  State  shall  then,  or  in  case  there 
is  no  President  of  the  Senate,  inform  the  Speaker  of  the  House  of  Re2)re- 
sentatives,  and  the  proceedings  shall  be  the  same. 

§137.  (128.)  What  officers  report  their  resignation  to  the  Governor. 
The  resignation  of  Senators  and  Pepresentatives  in  Congress,  and  mem- 
bers of  the  General  Assembly,  and  of  all  officers  whose  commissions  issue 
from  the  office  of  Secretary  of  State  or  the  Executive  department,  and 
whose  places  may  be  supplied  by  Executive  appoinment,  shall  be  m^ide 
to  the  Governor. 

§138.  Term  of  officers  to  fill  vacancies,  [In  all  cases  where  the  office 
of  Governor,  Senators  or  Representatives,  Judge  of  the  Supreme  Court, 
Judge  of  the  Superior  Court,  Attorney  General,  Solicitor  General,  Secre- 
tary of  State,  Treasurer,  Comptroller  General,  Surveyor  General,  Ordi-.  ^^^.^^^^-.^g,.., 
nary,  sheriff,  clerk  of  the  Superior  Court,  tax  collector,  tax  receivers,  p.  82. 
county  treasurer,  county  surveyor  or  coroner,  or  either  of  them,  shall 
become  vacant  by  resignation,  death,  or  removal  of  the  officer  before  the 
expiration  of  his  term,  the  successor  to  said  officer  shall  be  elected  or 
appointed  only  for  the  remainder  of  said  unexpired  term.]     (a.) 


ARTICLE  II. 


OFFICIAL   OATHS. 


Skction. 

139.  Additional  oath  of  public  officers. 

140.  Oath  must  accompany  dedimus. 

141.  Who  may  qualify  officers. 

142.  Official  oaths  must  be  filed. 

143.  Where  to  be  filed. 


Section. 

144.  Indorsement  of  filing. 

145.  Oaths  of  deputies  to  be  filed. 

146.  Failing  to  take  and  file  oath. 

147.  When  a,cts  are  valid  without  oath. 


§139.  (129.)  Additional  oath  of  public  officers.  All  public  officers, 
besides  the  oath  of  office  and  the  oath  prescribed  by  the  Constitution  (if 
any,)  shall  swear  that  he  is  not  the  holder  of  any  public  money  due  this 
State,  unaccounted  for;  that  he  is  not  the  holder  of  any  office  of  trust 
under  the  Government  of  the  United  States  (except  postmaster,)  nor  either 
3 
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of  the  several  States,  nor  of  any  foreign  State,  and  is  otherwise  qualified 
to  hold  said  olliee  according  to  the  Constitution  and  laws  of  Georgia,  and 
will  support  the  Constitution  of  the  United  States  and  of  this  State;  and, 
if  eloi'tod  by  any  Circuit  or  district,  that  he  was  a  resident  thereof  for  the 
time  rci|uired  by  the  Constitution  and  laws  (stating  the  time.) 

§140.  (loO.)  Form  of  oath  to  be  scut  with  dcdimus.  The  form  of  said' 
iKitli,  as  well  as  the  oath  of  office,  to  be  taken  and  subscribed,  must  be  for- 
warded Avith  the  dcdimus  potcstatcm ,  i\m\  he  taken  and  subscribed  at  the 
time  of  receiving  the  connnissions  beibre  the  officer  to  whom  the  same  is 
directed,  and  in  conformity  to  the  directions. 

§141.  (131.)  Official  oaths,  before  whom  taken.  When  not  otherwise 
provided  by  law,  and  not  directed  in  the  dedimns  potestatem,  the  oaths  of 
office  may  be  taken  before  any  officer  authorized  by  law  to  administer  an 
oath.  Such  oaths  must  be  Avrittcn  out  and  subscribed  by  the  person 
taking  them,  and  accompanied  by  the  certificate  of  such  officer  specifying 
the  day  and  year  when  taken. 

§142.  (132.)  Ojjicial  oath  must  be  filed  in  Executive  office,  when.  Such 
oaths,  when  taken  by  an  officer  whose  general  duties  are  not  confined  to 
any  one  county,  (unless  otherwise  specially  provided,)  must  be  filed  with 
the  certificate  reoj^uired  by  the  preceding  section  in  the  Executive  office; 
and  when  taken  by  an  officer  whose  duties  are  confined  to  one  county,  as 
provided  in  the  next  section. 

§143.  (133.)  Official  oaths  filed  in  Ordinary^s  office,  when.  When 
taken  by  the  Ordinaries  and  the  clerks  of  the  Superior  Courts,  they  must 
be  filed  in  the  office  of  the  clerk  of  the  Superior  Court,  and  also  entered 
on  the  minutes  of  their  respective  Courts.  When  taken  by  sheriffs,  they 
must  be  likewise  filed  in  the  office  of  the  Ordinary,  and  must  be  entered 
on  the  minutes  of  the  Superior  Courts ;  and  when  taken  by  coroners,  tax 
collectors  or  receivers,  county  treasurer.  Justices  of  the  Peace  or  consta- 
bles, or  any  other  county  officer,  they  must  be  filed  in  the  office  of  the 
Ordinary,  who  must  enter  them  on  the  minutes  of  his  Court. 

§144.  (134.)  Official  oaths,  time  of  filing.  The  officer  in  whose  office 
such  oatlis  are  filed  must  indorse  thereon  the  day  and  year  of  filing. 

§145.  (135.)  Oath  of  deputies.  All  deputies,  before  proceeding  to  act, 
must  take  the  same  oaths  as  their  principals  take,  which  must  be  filed  in 
and  entered  on  the  minutes  of  the  same  office,  and  with  the  same  indorse- 
ment thereon,  but  these  provisions  do  not  apply  to  any  deputy  who  may 
be  employed  in  ])articular  cases  only. 

§146.  (136.)  Penalty  for  failure  to  file  official  oath.  If  any  officer  or 
de]^uty,  required  by  law  to  take  and  file  such  oaths,  enters  upon  the 
duties  of  his  office  without  first  taking  and  filing  the  same  in  the  j^ropcr 
office,  he  is  guilty  of  a  misdemeanor,  and,  on  conviction,  must  be  fined 
not  less  than  two  hundred  dollars. 

§147.  (137.)  Official  acts  of  officers  valid,  when.  The  official  acts  of 
an  officer  are  not  the  less  valid  for  his  omission  to  take  and  file  the  oath, 
unless  in  cases  where  so  specially  declared. 
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ARTICLE  IIL 

OFFICIAL    BONDS    ANJ)    "ilERKlN    OF    I>rSOJrAR<rrXG    SUIIETIKH    AXD 

IlEQUna.N(i   A  J>J)rJMONA  L   .SUilK'J'JJ'^S, 


SECTION, 

148.  The  pnycc  and  coTidition  of  borxlsv 
14i).  Bomls  iMust  iKJConiidiiry  flcdiimiHs 
IfiO.  Api)V()V.'il  oronicJiil  1)()1i(1h. 
"JT)!.  Nniriber  iind  <!H>iili^i<">tion  ofsurioties* 
152.  Odicers  no  .surety  ior  eiit-h  otlicr. 
1^>?>.  Miiy  bv:',  sifnictl  ))y  vitl-rirntiy  in  fact. 

154.  When  bonds  niDst  be  filed. 

155.  CertificM/le  of  fjiilure  to  file  bond. 

156.  Actiw^  before  i\Vu\i^  bond. 

157.  Indorsement  of  filing;-. 

158.  Notiee  of  failure  to  file  bond. 

159.  Penalty  for  failure. 


](;0.  Obli(?a1ionp  of  ofTioi.'il  "bonds. 

101.  A(>i)rf»v;ii,  filing  and  rxjcord  of  bond)!. 

102.  (iivint?  Vtonds  to  be  certified. 
h'>?>.  l')ei)i(ti<!!'.'  bf^ndH. 

104.  J'rin(;iii;il  or  deputy  may  be  sued. 

1()5.  Uoiid,  when  discbarf^e^r], 

V'A'y.  (ifJicens  linble  Jibovo  penalty  of  bond. 

107.  Viilidity  of  bonds. 

l<yS.  DjMn;Ui:(;s  in  suits,  on  bondfi. 

W.).  Kuture  o'flieial  ojithn  find  bonds. 

170.  How  sureties  xixuy  be  disciiartfed. 

171.  Ollicer  failing  to  give  new  bond. 


§148.  (138.)  Official  bonds,  to  whom  payable.  The  bomls  of  all  public 
officers  require<l  by  law  to  give  bond,  unless  otherwise  provided,  must  be 
made  payable  to  the  Governor  of  the  State  of  Georgia  and  his  successor 
in  office,  with  such  sureties  as  the  approving  Court  or  officer  is  satisfied  is 
sufficient,  and  conditioned  in  all  cases  in  which  a  different  condition  is  not 
prescribed,  faithfully  to  discharge  the  duties  of  such  office  during  the  time 
he  continues  therein  or  discharges  any  of  the  duties  thereof. 

Bonds  pass  to  successor  withont  assignment:  1  Kelly,  574;  15  Gra.,  423.  "Payable  to  the  GoV' 
ernor:"  2  Kelly,  371.    "Public  officers"  defined s  33Ga.,332. 

§149.  (139.)  Official  bond,  sent  loith  dedimiis.  Official  bonds  of  all 
officers  who  are  entitled  to  commissions  from  the  Governor,  and  who  are 
required  to  give  bonds,  must  be  prepared  and  furnished  by  the  Executive 
department  at  the  time  of  forwarding  the  dedimus  potestatem, 

§150.  (140.)  Official  bonds  must  be  approved.  The  approval  of  all 
official  bonds  shall  be  in  writing,  indorsed  on  the  bond,  and  should  shoAV 
the  day  and  year  on  which  the  same  were  approved,  and  shall  not  be  filed 
until  thus  approved. 

§151.    (141.)    Sureties  on  official  bonds.     Such   bonds   shall  not  be 
approved  by  the  approving  officers  unless  they  have  at  least  two  good 
and  solvent  sureties  [who  shall  be  worth  the  amount  of  said  bond,  over 
and  above  the  homestead,  in  case  of  county  officers,]  (a)  and  not  more 'a '-^^'^^f--^*^ 
than  [ten,]  (b)  all  of  whom  must  be  permanent  residents  of  the  State,  and   ^  " 
two  also  of  the  county,  and  freeholders  thereof.     When  said  approving -J^ypf^/oi^^^*^' 
officers  do  not  of  their  own  knowledge  know  that  a  surety  is  worth  enough 
to  enable  them  to  accept  him,  they  shall  not  take  him  unless  he  swears  to 
his  means,  and  it  is  satisfactory,  of  which  swearing  they  shall  make  a 
minute  on  the  bond. 

§152.   Officer's  shall  not  be  surety  for  each  other,     [Xo  county  officer  ^.^^  \et  of  2fth 
shall  be  received  as  security  on  the  bond  of  any  county  officer.]     (a.)        ^^'^''  ^^~^' 

§153.  (142.)  Attorney  in  fact  may  execute  official  bond.  When  an  offi- 
cial bond  is  signed  by  an  attorney  in  fact,  the  power  of  attorney  must  be 
attested  by  the  Ordinary  and  filed  and  recorded  as  the  bond  is. 

§154.  (143.)  Within  tvhat  time  official  bonds  must  be  fled.  The  official 
bonds  of  public  officers  required  by  law  to  be  filed  in  the  office  of  Comp- 
troller, Secretary  of  State,  or  Executive  Department,  must  be  filed  therein 
vathin  forty  days  after  the  election  or  appointment  of  such  officer;  when 
in  the  office  of  the  clerk  of  the  Superior  Court  or  Ordinary,  within  thirtv 
days  therefrom ;  in  all  other  cases  within  twenty  days  therefrom  :  [Fro- 
vided,  that  sheriffs,  clerks  of  the  Superior  Courts,  Ordinaries,  tax  collec- 
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toi\?,  coronoi-s  and  county  surveyors  of  this  State  shall  be  allowed  until 
Acts  ofiSoS-'tU.  the  tirst  day  of  Jane  in  each  year,  and  the  tax  receivers  until  the  first 
''*  ^~^'  day  of  April   next,  (after  their  election,)  to  take  up  their  connnissions 

from  the  (Ordinary  and  to  perfect  their  bonds.] 

§lo.j.  (144.)  Fifilurc  to  file  ojficial  bond.  AYhen  any  officer  of  whom 
bond  is  rdpiired  fails  to  make  and  file  the  same  as  prescribed  in  the  pre- 
ceding section,  it  is  the  duty  of  the  Court,  or  officer  in  whose  office  it  is 
required  to  be  filed,  at  once  to  certify  such  failure  to  the  appointing  power, 
and  to  the  ]>ower  whose  duty  it  may  be  to  order  an  election. 

§10(3.  (145.)  Acting  before  filing  bond.  If  any  public  officer  required 
by  law  to  give  bond  performs  any  official  act  before  his  bond  is  approved 
and  filal  as  required,  he  is  guilty  of  a  misdemeanor,  and  on  conviction 
nuist  be  fined  not  less  than  five  hundred  dollars. 

§157.  (146.)  Indorsement  on  ofiicial  bond.  Every  officer  in  whose 
office  the  official  bond  of  any  public  officer  is  filed  must  indorse  on  such 
bond  the  day  and  year  when  the  same  was  filed,  and  sign  his  name  to 
such  indorsement. 

§158.  (147.)  Notice  of  failure  to  file  bond.  If  any  public  officer 
required  by  law  to  give  bond  fails  to  file  the  same,  within  the  time  here- 
inbefore prescribed,  in  the  proper  office,  notice  of  such  fiilure  must  be 
given  by  the  officer  in  whose  office  such  bond  is  required  to  be  filed  by 
or  during  the  two  first  days  of  the  session  of  the  Superior  Court  held  in 
the  county  in  which  the  officer  so  failing  resides,  next  after  such  failure, 
to  the  attorney  or  solicitor  general  of  the  Circuit. 

§159.  (148.)  Penalty  for  failure  to  mark  file  and  give  notice.  Any 
officer  whose  duty  it  is  to  mark-file  the  bond  and  to  give  the  several 
notices  required  in  this  article,  and  failing  to  do  so,  without  good  and 
sufficient  excuse  therefor,  shall,  on  information  rendered  and  citation  to 
a})]")ear  before  the  Superior  Court  of  the  county  of  his  residence,  be  fined 
as  for  a  contempt  (in  the  discretion  of  the  Court.) 

§1(30.  (149.)  Official  bonds  obligatory.  Every  official  bond  executed 
under  this  Code  is  obligatory  on  the  principal  and  sureties  thereon — 

1 .  For  any  breach  of  the  condition  during  the  time  the  officer  continues 
in  office  or  discharges  any  of  the  duties  thereof. 

2.  For  any  breach  of  the  condition  by  a  deputy,  although  not  expressed, 
unless  otherwise  declared  by  law. 

3.  For  the  faithful  discharge  of  any  duties  which  may  be  required  of 
such  officer  by  any  law  passed  subsequently  to  the  execution  of  such  bond, 
although  no  such  condition  is  expressed  therein. 

4.  For  the  use  and  benefit  of  every  person  who  is  injured,  as  well  by 
any  wrongful  act  committed  under  color  of  his  office  as  by  his  failure  to 
perform,  or  by  the  improper  or  neglectful  performance  of  those  duties 
im])osed  by  law. 

§1(il.  (150.)  Official  bonds  by  whom  apjyroved  and  recorded.  The 
official  bonds  of  the  clerks  of  the  Su])erior  Courts,  of  sherifl^s,  coroners, 
county  surveyors,  county  treasurers,  tax  collectors  and  receivers,  given 
for  county  taxes,  must  be  approved  by  the  Ordinary  and  filed  in  his  office, 
and  by  him  recorded.  The  bonds  of  tax  collectors  and  receivers  for  State 
taxes,  after  being  likewise  a])])roved,  must  be  recorded  by  the  Ordinary, 
and  the  original  bond  must  be  by  him  transmitted  to  the  Governor  (for 
deposit  in  the  Comj^troller  GeneraFs  office.) 

§162.  (151.)  Ordinary  must  certify  to  the  Governor.  Such  Ordinary 
mu.st  sign  a  certificate  to  the  Governor,  stating  that  the  clerks  of  the  Su- 
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I)orior  Court,  the  sherifls,  coroners  arul  eonnty  .surveyors,  have  UikcAi  tlic 
oaths  and  given  the  })on(ls  sent  from  tlie  Exe(;utive  Dcipartnients,  to^eth(;r 
with  a  stateni(!nt  oftlie  dates,  amounts,  and  names  of  the  sureties  of  eaeh, 
and  that  tliey  liave  (k!h*v(;i'(!d  to  th(;m  tlieir  (;ommissio]js;  which  sliall  he 
attested  by  the  clerk  of  said  Court,  and  \)y  him  immediately  transmitted 
to  the  Governor. 

§163.  (152.)  Bond  of  (hjmfy,  to  whoin  payrrhle.  When  de[)iities  ^';Ive 
a  bond,  they  must  be  j)ayabh3  to  their  j)riiK'ii)als,  witli  surety  conditioned 
as  theirs  are,  for  their  conduct  as  (h;})uti(!s,  for  the  same  amounts,  and 
must  be  recorded  in  the  same  office  and  in  the  same  manner  as  the  bonds 
of  the  principals. 

Defense  of  surety  on  deputy's  bond  :  13  Ga.,  3S9. 

§164.  (153.)  Principal  liable  for  acts  of  deputy.  It  shall  be  at  the 
option  of  any  person  who  claims  damages  of  any  ])rincipal  officer  for  the 
act  of  his  deputy,  to  due  said  deputy's  bond  instead  of  his,  in  the  same 
manner  as  the  principaFs  bond  may  be  sued. 

§165.  (154.)  Bond,  when  discharged.     Such  bonds  arc  not  discharged 
by  a  single  recovery,  but  proceedings  may  be  had  from  time  to  time,  until  Act  ofisiT,  c. 
the  whole  penalty  is  exhausted  against  the  officer  and  his  sureties,  or  ' ' " 
either,  and  said  bonds  are  joint  or  several,  whether  so  set  forth  or  not. 

Upon  a  common  law  bond  there  can  be  only  one  recovery:  3  Kelly,  499;  12  Ga.,  33.  "Ex- 
hausted:" 8Ga..  570. 

§166.  (155.)  Officer  liable,  though  penalty  exhausted.  When  the  pen- 
alty is  exhausted,  the  officer  himself  shall  still  be  liable,  and  upon  the  same 
measure  of  damages  as  upon  his  bond,  and  he  is  likewise  liable  for  any 
damage  he  may  do  in  undertaking  to  discharge  the  duties  of  an  office 
without  having  given  the  necessary  bond,  or,  having  given  one,  it  is  invalid, 
in  whole  or  in  part. 

§167.  (156.)  Bonds  valid,  though  not  in  conformity  to  law.  Whenever 
any  officer  required  by  law  to  give  an  official  bond,  acts  under  a  bond 
which  is  not  in  the  penalty  payable  and  conditioned  nor  approved  and 
filed  as  prescribed  by  law,  such  bond  is  not  void,  but  stands  in  the  place 
of  the  official  bond,  subject,  on  its  condition  being  broken,  to  all  the  rem- 
edies, including  the  several  recoveries  which  the  persons  aggrieved  might 
have  maintained  on  the  official  bond. 

Official  bond  not  conforming  to  the  statute  requiring  it :  1  Kelly,  574;  3  Kelly,  499. 

§168.  (157.)  Measure  of  damages.  The  measure  of  damages  upon  all 
official  bonds  for  the  misconduct  of  the  officer,  unless  otherwise  specially 

enacted,  shall  be  tjie  amount  of  injury  actually  sustained,  including  the  ^.^ 

reasonable  expenses  of  the  suit  to  the  plaintiff,  besides  the  costs  of  Court;  ''^^'^* 
but  in  all  cases  when  little  or  no  damage  is  actually  sustained,  and  the 
officer  has  not  acted  in  good  faith,  the  jury  may  find  for  the  plaintiff  an 
amount,  as  smart  money,  which,  taking  all  the  circumstances  together, 
shall  not  be  excessive  nor  oppressive. 

Measure  of  damages  :  G  Ga.,  244;  7  Ga.,  445!;  17  Ga.,  522,  624;  34  Ga.,  177. 

§169.  (158.)  This  and  the  preceding  Article  apply  to  all  official  bonds. 
All  the  provisions  of  this  and  the  preceding  Article  apply  to  the  oaths  of 
office  and  official  bonds  of  all  public  officers  of  this  State,  whose  office 
may  be  established  hereafter,  unless  the  contrary  is  expressly  provided. 

§170.  (159.)  Sureties,  hoio  relieved.     When  the  surety  to  any  bond, 
given  by  any  officer  for  the  performance  of  any  public  duty,  shall  give  ^^^  .^^        ^. 
notice,  in  writing,  to  the  Governor,  of  his  desire  to  be  relieved  from  future  p.  10o6.  ^  " 
liability,  for  good  cause  therein  stated  and  sworn  to,  (of  which  the  Gov- 
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enior  sIkjII  Iv  ihv  jiu]ge,)or  any  such  surety  gliiill,  in  the  opniion  of  the 
Grovenior,  formed  n^x>n  satisthetoiy  evidence,  become  insufficient,  it  shall 
he  his  duty  to  require  of  such  otlian*  a  new  bond  and  surety, 

v^lTl.  (U>0,)  (>rficcr  fail i}i(/  fo  giro  new  Ixynd  irhoi  rajuired.  If  any 
(>ffiivr  j^htill  fail  to  comply  with  such  requisition  within  ten  diiyt^froni  the 
(l-.ue  he  is  served  personally  with  a  copy  of  the  Executive  order  contain- 
ing' siieh  ret|uisitionj  he  is  by  such  iailm-e  removed  from  office  and  a 
vaeancv  docku'cd. 


ARTICLE    lY. 


OF  DELIVERY  OF  BOOKS  TO  SUCCESSORS. 


Skctiox. 
ITl',  OatfiTO-inET  offieor  must  delivsr  booiss, 

173.  Persons  having-  office  property. 

174,  Persons  refusing  to  deliver,  etc. 


Sect  10^^. 

175.  May  be  HiipriEsoned-, 

176.  E.ooks,  etc.,  (delivered  to  suecesso-n 

177.  Penalty  for  failure. 


§172.  (161.)  Officer  must  deliver  hoolcSy  etc.,  to  s^iGoessor,  When  any 
office  is  vacated,  it  is  the  duty  of  the  incumbent,  on  demand  made,  to 
deliver  all  books,  papers  and  other  property  appertaining  to  the  office  to 
liis  qualified  successor. 

§173.  (162.)  Other  persons  Jiamng  office  property.  If  a  vacancy  occurs 
by  death,  or  the  incumbent  is  not  to  be  found  at  the  time  of  demand 
made,  it  is  the  duty  of  any  person  having  possession  or  centred  of  such 
office  property,  or  any  part  thereof^  to  deliver  it  up,  and  the  righte  and 
remedies  are  the  same  against  such  person  as  against  the  deceased  officer^ 
if  living  or  to  be  fomid. 

In  proceeding  under  these  seciioiis,  Courts'  will  not  go  biebindthenew  ofScer's  coEami'ssioar 
44  Ga.,  501. 

§174.  (163.)  Proceedings  against  person  in  possession  of  and  refusing 
to  deliver  office  and  contents.  If  any  person  neglects  or  refuses  so  to  do,  after 

Ac^sofi853-'o4,  j^j-j^^^^  i^ade,  the  successor  shall  make  complaint  to  the  Ordinary  of  the 
count^r^,  or  to  the  Judge  of  the  S-uperior  Court  of  the  Circuit  in  which  the 
])erson  refusing  resides,  or,  if  neither  can  be  had,  the  Judge  of  the  Superior 
Court  of  an  adjoining  Circaiit,  and  if  such  officer  is  satisfied,  from  the  oatli 
of  c<^)mplaint  or  otiierwise,  that  such  are  withheld,  he  must  grant  an  order 
requiring  the  person  so  refusing  to  show  cause  before  him,  on  a  day  and 
at  a  place  named  in  such  order,  why  he  should  not  be  compelled  to  deliver 
over  the  same. 

§175.  (164.)  Persons  failing  to  comply  with  the  order,  how  punished. 
At  the  time  so  appointed,  or  at  any  other  time  to  which  the  matter  may 
be  adjourned,  a  copy  of  such  order  having  been  personally  served  on  the 
person  so  refusing,  such  officer  must  proceed  to  inquire  into  the  circum- 
stances, and,  if  it  aj)|)ears  that  such  booJiS  and  papers  are  withheld,  he 

§4474.  must  order  the  same  delivered  up  instanter  to  said  successor,  and  on  fail- 

ing to  comply  with  such  order,  he  shall  issue  a  warrant,  directed  to  any 
officer  of  said  county,  or  of  the  adjoining  coimty,  authorized  to  make  the 
arrest,  to  arrest  said  officer  and  commit  him  to  jail,  there  to  remain  until 
he  complies  with  said  order  or  is  otherwise  dis<:;hargcd  by  course  of  law. 
At  the  same  time,  in  tlie  same  way,  he  shall  command  said  officer  to 
searf;h  such  places  f<')r  them  as  may  be  designated  in  such  warrant,  and  to 
seize  and  bring  them  before  him  or  some  other  officer  authorized  to  pre- 
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side,  and  bcin^^  so  ])rr)u^]it  iind  a})fK;arin;^  to  l)olr>n<^  to  said  office,  lio  .sljall 
<',ause  thvMn  tx)  Ikj  d(!liv«!r(!d  to  tlio  siicoc.SHor.  Tin;  j^ayincnt  oroo;-ts  arc  in 
the  discj'ctiou  of  tlu;  Court.  8aid  pi-txiocdiiigs  do  not  iiit(;rferc  witli  the 
provisions  of  the  Penal  Code  on  tliis  siibjeet. 

§17f).    (1()5.)    OJfu'A'ry,   rdiriufj   m/Ui^t   (Iduxr   hoohs   to  HUc/'/'HHor.     All 
jiidi(rial  or  iiiinistcM-ial  offieers  or  Stat(^'s  Attorn(!}'s,  who  by  law  are  enti- 
tled to  rtx^eive  from  the  State;  any  hooks,  pani])hh:ts  or  other  doennients, 
upon  retiring  from  offiee  Kuist  deliver  them,  over  to  theii*  sucxjensors,  and 
from  one  snec^essor  to  another. 

§177.  (K)6.,)  Fenalh)  for  failure  to  deliver  books  to  HueceHHor.  On 
failure  to  deliver  sueh  hookas,  after  demand  mad(;  })y  ine.oming  officer,  ho 
is  liable  for  three  times  the  first  cost  thereof,  to  be  retained  out  of  his 
salary^  if  a  salaried  officer,  and  if  not  a  salaried  officx^r,  or,  being  one,  it 
is  omitted  to  be  retained,  the  officer  so  detaining  is  subject  to  snit  and 
recovery  (in  a  Court  having  jimsdiction)  by  the  successor  in  the  name  of 
the  State  for  his  use. 


TITLE  lY. 

LEGISLATIVE  DEPARTMENT. 


CHAPTER  I. 


OF  THE  GENERAL  ASSEMBLY. 


178.  Meeting  of  Legislature. 

179.  Length  of  sessions, 

180.  How  organized. 

181.  Oatli  of  membeTS. 

182.  President  and  Speaker, 

183.  Elections  by  General  Assembly. 

184.  Door-keepers  and  Messengers. 

185.  Special  Messengers. 


Section. 

186.  Joint  Finance  Committee, 

187.  Buty -of  Secretory  and  Clerk. 

188.  Engrossed  copies  of  laws. 

189.  Pay  of  President,  Speaker,  etc. 

190.  Pay  of  sick  members. 

191.  Amount  <lue  deceased  members. 

192.  AvCCGunts  of  officers  and  members. 

193.  Appropriations  by  resolution. 

(a  1  Const,  of 

§17'8«  (167,)  Legislature,  ivheii  to  meet     The  regular  sessions  of  the  SecVi,  clause's. 
General  Assembly  begin  on  the  [second  Wednesday  in  January]  (a)  of 
each  year,  at  ten  o'clock  in  the  forenoon^  at  the  Capitol, 

§179.  (168,)  Length  of  se.ssion.  Each  session  shall  not  continue 
longer  than  forty  days,  unless  otherwise  ordered  by  a  vote  of  two-thirds 
of  each  branch  of  the  General  Assembly, 

§180.  (169.)  General  Assembly,  hoio  organized.  Each  branch  shall 
be  organized  by  the  Clerk  and  Secretary  thereof  respectively,  who  are, 
ex  officio,  presiding  officers  until  such  are  elected.  No  question  shall  be 
entertained  by  them  but  one  relating  to  the  organization,  and  in  deciding 
such  questions  they  are  to  be  governed,  as  fir  as  practicable,  by  the 
standing  rules  of  the  House  over  which  they  preside.  In  the  absence  of 
such  officer,  their  assistants  may  officiate.  In  the  absence  of  both,  the 
body  may  appoint  a  chairman  whose  powers  and  duties  are  the  same. 

§181,  (170.)  Oath  of  members.  The  oaths  of  office  may  be  adminis- 
tered to  the  members  of  the  General  Assembly  by  any  Judge  of  the 
Supreme  or  Superior  Courts,  to  be  procured  by  the  person  organizing 
<tiach  branch. 
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§182.  (171.)  Presidait  of  the  Senate  and  S2:>eal-er  of  the  Ho^tsCy  how 
ficded.  The  President  of  the  Senate  and  S^x^akor  of  the  House  are 
electeil  bv  their  resj^ective  bodies  viva  rotv,  and  a  majorit}'  of  votes  is 
necessan'  to  a  choice.  In  like  manner  the  Senate  must  elect  a  President 
pro  tem.y  and  the  House  a  Sjx^ker  jyro  tan.,  whose  powers  and  duties, 
while  presiding,  or  in  the  absence  of  said  officers,  are  the  same. 
'^  r:h       ^ISX  (172.)  Elections  hj^  the  General  As^^mbl}/.     All  elections  [except 

for  United  States  Senator]  (a)  by  the  Grcueral  Assembly  are  to  be  con- 
ducted as  follows: 

1.  On  the  day  and  hour  ap]x»inted  for  the  election,  the  members  of 
both  Houses  must  assemble  in  the  Representative  Hall. 

2.  The  namc«  of  the  members  of  each  House  are  to  be  called  by  their 
res|>ective  Clerks,  each  member  voting  viva  voce  as  soon  after  his  name  is, 
called  as  practicable. 

3.  The  result  must  be  ascertained  by  the  President  of  the  Senate  and 
the  Speaker  of  the  House,  and  announced  by  the  first  named  officer. 

4.  The  votes  are  to  l^e  given  for  but  one  electictn  at  the  same  time,  and 
a  majority  of  the  whole  number  of  votes  cast  is  necessan*  to  a  choice,  and 
all  blanks  are  to  l>e  counted  as  votes. 

5.  When  both  branches  of  the  Greneral  Assembly  agree  by  resolution 
to  bring  on  an  election  at  a  specified  time  in  the  Representative  Chamber, 
said  resolution  can  only  be  rescinded  by  a  vc'te  of  two-thirds  of  either 
House,  and  withc>ut  such  vote  the  election  held  accordino:  to  such  resolu- 
tion  is  valid. 

6.  AVhen  lx»th  branches  meet  for  such  puq>oses,  and  there  is  a  necessity 
for  an  adjournment  without  ha\'ing  concluded  the  elections  for  which  they 
convened,  they  sliall  adjourn  to  s<:>me  named  hour  on  the  same  or  next 
day  (not  counting  Sunday  or  a  public  holiday,)  or  to  a  day  certain,  and 
the  elections  made  at  such  time  are  valid,  unless  the  re.solution  for  the 
election  is  in  the  meantime  repealed  bv  said  two-thirds  vote. 

t-Vd'^^^'^^^  §1^.  (1^3.)  Ihor-heepcr  and  Messenger.  Each  House  is  entitled  to  a 
Door-keeper  and  Messenger,  to  perform  such  duties  as  may  he  requii'ed  of 
them,  who  shall  be  [elected  as  pro^'ided  for  the  election  of  Clerk  and  Sec- 
retary,] (a)  and  who  shall  receive  the  same  pay  as  the  members  of  the 
General  Assembly. 

§185.  (174.)  Appointments  for  special  purposes.  TThen  it  shall  be 
necessary  to  carr}'  into  effect  the  fourth  section  of  the  third  Article  of  the 
Constitution,  or  for  any  like  pmpose,  either  of  said  offi«"rs  may  appoint 
any  persc>n  to  execute  the  orders  of  each  Hc>use  and  the  warrant  of  the 
presiding  officer,  who  may  receive  f<:»r  the  ser\'ice  such  compensation  as 
the  General  Assembly  may  appropriate. 

§18G.  (175.)  Joint  finance  committee.  It  is  part  of  the  duty  of  the 
j<:ant  standing  c<:»mmittee  C'f  finance  to  examine  the  accounts  and  vcnichers 
of  the  Comptroller  and  Treasurer  as  to  all  monevs  received  into  and  paid 
out  of  the  treasury'  during  the  last  fiscal  year,  to  compare  the  warrants 
dra-s^Ti  during  that  }>eriod  with  the  several  laws  by  authority  of  which 
they  pur]K^»rt  to  be  dra^^Tl,  to  examine  into  the  r»ther  accounts  and  books 
of  such  officers,  and  to  count  the  money  on  hand  at  the  time  of  the  exam- 
ination, and  to  examine  the  annual  rejxtrts  made  by  said  officer?,  to  see  if 
they  are  sustained  by  the  true  cir»ndition  of  their  offices,  and  report  the 
result  to  each  branch  of  the  General  Assembly. 

§187.  (176.)  Duty  of  the  S^x-rdary  and  Clerl:  at  close  of  the  session.  At 
the  close  of  each  session  the  Secretary'  of  the  Senate,  Clerk  of  the  House 
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of  Representativ(«,  and  SecTotarv  of  Stiitc,  must  solcx-t  all  IIk;  jwjkts 
belonginjj:  to  the  General  Assembly,  cxcej)t  sueh  ils  relate  to  the  unfin- 
Lslicd  and  rcjeeted  biiisincfes,  and  de^K^iiit  them  in  the  office  of  the  Secretary 

of  State. 

§lcS8.  (177.)  En(/rosscd  copies  of  lairSj  etc.  The  engrossed  ei)i)ie«  of  all 
laws  and  joint  resolutions  ])assed  by  the  General  Assembly  must  be  ])re- 
servwl  by  the  eliairnian  of  the  enrolling  committee,  and  dcjHjsited  in  the 
office  of  the  Secretary  of  State. 

§189.  (178.)  Pai/  of  prcMing  officers  and  members.  [The  President 
of  the  Senate  and  Sjx'aker  of  the  House  of  Representatives  shall  receive  ^^)  Act?  of isn- 
ten  dollai'S,  and  the  other  mcmbei's  of  the  General  Assembly  seven  dollars 
for  each  day's  attendance,  and  all  are  allowed  five  dollars  for  ever}'  twenty 
miles  of  travel,  going  to  and  returning  from  the  seat  of  goverimient,  the 
distance  to  be  computed  by  the  nearest  route  usually  traveled.]    (a.) 

§190.  (179.)  Sich  members.  If  any  member  is  detaincil  by  sickness, 
after  leaving  home,  in  coming  to,  or  is  unable  to  attend  the  House-  after 
he  arrives  at  the  scat  of  government,  he  is  entitled  to  the  same  daily  j)ay 
as  an  attending  member;  but  no  member  shall  receive  pay  for  absent  time 
unless  on  account  of  sickness  of  himself  or  family,  or  by  express  leave 
of  the  House  of  which  he  is  a  member. 

§191.  (180.)  If  a  member  die  during  the  session.  If  any  member  of  the 
General  Assembly  shall  die  during  the  session,  or  aftenvards,  without 
having  received  the  whole  or  any  jxirtion  of  his  pay,  the  amount  due  for 
the  whole  session  shall  be  paid  to  the  widow  of  the  deceased,  and  if  no 
widow,  in  like  manner  to  the  children. 

§192.  (181.)  Accounts  of  members  and  officers,  how  audited.  The 
compensation  due  to  the  officers  and  members  of  the  General  Assembly 
must  be  certified  by  the  President  and  Speaker,  respectively,  u|x~>n  the 
report  of  the  auditing  committee  to  the  Treasurer,  who  afterwards  shall 
pay  each  member  who  presents  his  accomit  duly  audited. 

§193.  Appropriations  of  money  by  resolution.  [All  resolutions  which 
may  grant  money  out  of  the  contingent,  or  any  other  fiind,  shall  be  treated  f  eb^  i^~3^  '^^ 
in  all  respects  in  the  introduction  and  form  of  proceeding  on  them,  in  a 
similar  manner  with  bills ;  they  shall  originate  in  the  House  of  Repre- 
sentatives, and  shall  receive  three  readings  previous  to  their  being  passeil, 
but  the  Senate  may  propose  or  conciu*  in  amendments,  as  in  case  of  bills.] 
(b.) 
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SECTION-, 

li>t>.  Qualification  of  subordinate  clerks. 
2<X\  Secretary  and  Clerk  must  file  papers. 

201.  Receive  no  pay  till  files  are  made. 

202.  When  both  Houses  meet.  Secretary  to  aid. 


Skctiox. 
liU.  Election  of  Secretary  and  Clerk. 

195.  Oath  of  Secretary  and  Clerk. 

196.  Administering  the  oath. 

197.  Compensation  of  Secretary  and  Clerk. 

198.  Assistants  of  Secretary  and  Clerk. 

§194.  (182.)  Secretary  of  the  Senate  and  CIcrJ:  of  the  House.  There 
shall  be  a  Secretary  of  the  Senate  and  a  Clerk  of  the  House  of  Eepre- 
sentatives,  elected  by  the  members  of  each  House  res|>ectively,  viva  voce, 
and  a  majority  of  votes  cast  is  uecessiiry  to  elect.  Their  term  of  office 
shall  be  the  time  for  which  the  membei*s  of  the  General  Assembly  are 
elected. 
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?19o.  (183.)  Oath  of  Secrctari/  and  Clerk  ciud  their  assistants.  Said 
offiooi-s,  their  av^sistaiitSj  and  engrossing  and  enrolling  clerks,  before  enter- 
ing on  the  discharge  of  their  dnties,  shall  take  an  oath  before  their 
respective  ]n'esiding  ofiicers  to  discharge  their  dnties  taithfnlly  and  to  the 
best  of  their  skill  and  knowledge,  of  Avhich  a  minntc  shall  be  made  and 
entered  on  the  jonrnals. 

§190.  (184.)  President  and  Speaker  mai/  administer  oaths.  The  Presi- 
dent of  the  Senate  and  Speaker  of  the  Honse  arc  to  administer  the  oaths 
rei|nired  to  the  snbordinate  officers  of  their  respective  Hotises. 

§197.  (185.)  Pai/  of  Secretari/  and.  Clerk  and  their  assistants.  The 
2^1'  diem  pay  of  the  Soeretarv  of  the  Senate  and  the  Clerk  of  the  Honse, 
their  assistants  and  all  snbordinates,  shall  be  determined  by  each  General 
Assembly  in  perfecting  the  appropriation  bill. 

§198.  (186.)  Secretari/  and  Clerk  may  appoint  their  assistants.  Said 
Secretary  and  Clerk  shall  have  power  to  appoint  their  assistants  and  sYtb- 
ordinate  clerks  as  follows — viz : 

1.  The  Secretary  of  the  Senate  may  appoint,  at  the  commencement  of 
the  session  for  which  he  is  elected,  one  reader  or  assistant  clerk  at  the 
desk,  one  jonrnalizing  clerk,  and  one  for  enrolling  and  one  engrossing 
clerk,  and  one  recording  clerk. 

2.  The  Clerk  of  the  House  may  appoint,  at  the  same  time,  one  reader 
or  assistant  clerk  at  the  desk,  one  jonrnalizing  clerk,  two  enrolling  and 
two  engrossing  clerks,  and  one  recording  clerk. 

3.  If,  at  any  time  dttring  the  session,  the  business  reqtiires  the  ap- 
pointment of  additional  clerks,  either  of  said  officers  may  apply  to  their 
respective  Plouses  for  leave  to  appoint  them;  and  if  they  are  deemed 
necessary  by  the  enrolling  committee,  such  body  may,  by  resolution, 
aitthorize  the  appointment,  specifying  therein  the  number. 

4.  Xo  clerk  shall  be  allowed  compensation  in  either  of  said  depart- 
ments, appointed  in  any  other  w^ay. 

§199.  (187.)  QiialijiGation  and  removal  of  certain  clerks.  No  journal- 
izing, recording,  enrolling  or  engrossing  clerk  shall  be  appointed  by  the 
Secretary  of  the  Senate  or  Clerk  of  the  House,  until  such  clerk  has  been 
examined  by  the  enrolling  committee,  and  certified  to  their  respective 
Houses  to  be  competent  and  well  qualified  to  the  discharge  of  the  duties 
required  of  him;  and  such  clerk  shall  be  removed,  at  any  time,  upon  the 
recommendation  of  the  enrolling  committee  of  the  House  in  which  he  is 
employed. 

§200.  (188.)  Secretary  and  Clerk  must  file  poppers  and  documents. 
The  Secretary  of  the  Senate  and  the  Clerk  of  the  Hoitse  of  Representa- 
tives mtist,  within  ten  days  after  the  adjournment  of  each  session,  file, 
in  proper  order,  all  the  papers  and  doctiments  of  their  respective  Plouses. 

§201.  (189.)  Secretary  and  Clerk  shall  not  he  pmid  until  they  have  filed 
papers.  The  records,  pa})ers  and  docitments  thus  filed  must  be  delivered 
to  the  Secretary  of  State,  who,  upon  receipt  of  the  same,  must  certify 
that  such  Secretary  and  Clerk  have  respectively  complied  with  said 
requisitions,  and  the  Treasurer  shall  not  pay  their  several  salaries  until 
such  certificate  is  produced. 

§202.  (190.)  Secretary  must  aid  when  both  Houses  meet.  When  there 
is  a  meeting  of  both  branches  of  the  General  Assembly  in  one  chamber, 
said  Secretary  and  Clerk  shall  be  present  and  join  in  the  discharge  of  the 
duties  reqiured,  and  shall  enter  on  the  journals  of  each  the  proceedings. 
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TlTLJi]  V. 

THE  JUHICJAE  DErAKTMEXT. 


CHAPTER  I. 


GENERAL  PROVISIONS  IN  REGARD  TO  JUDICIAL  POWER. 


Srotion, 
20;5.  Judicial  power — where  vested. 

204.  Ilules  of  Court  shall  be  observed. 

205.  .J(i(lj?c  interested  shall  not  preside. 
20G.  Power  of  the  Court. 


SiocTioy. 

207.  Ilocords  shall  not  be  removed. 

208.  Minutes  read  and  signed  by  .Jud^e. 

209.  The  Court  may  act  when  no  Clerk. 


§203.  (191.)  Judicial  power,  tvhere  vested.  The  judicial  power  of  the 
State  is  vested  in  such  tribunals  as  are  created  by  the  Constitution,  and 
such  other  Inferior  Courts  as  are  or  may  be  established  by  law,  and  such 
persons  as. are  or  may  be  specially  invested  with  powers  of  a  judicial 
nature. 

§204.  (192.)  Rules  of  Court.    The  rules  of  the  respective  Courts,  legally  ^32^^ 
adopted  and  not  in  conflict  with  the  Constitution  of  the  United  States,  of 
this  State,  or  the  laws  thereof,  are  binding  and  must  be  observed. 

Rules  of  Court  binding  law :  8  Ga.,  338 ;  33  Ga.,  215.  Authority  of  the  Judges  in  establishing : 
19Ga.,  220;  30  Ga.,  938. 

§205.  (193.)    When  judicial  officer  is  interested.     'No  Judge  or  Justices 
of  any  Court,  no  Ordinary,  Justice  of  the  Peace,  nor  presiding  officer  of  ^^t  of  isoi,  C. 
any  inferior  judicature  or  commission,  can  sit  in  any  cause  or  proceeding  p- ^6'^- 
in  which  he  is  pecuniarily  interested,  or  related  to  either  party  within  the 
fourth  degree  of  consanguinity  or  affinity,  nor  in  which  he  has  been  of  ?^216. 214. 21% 
counsel,  without  the  consent  of  all  the  parties  in  interest.     \^Provided,  ^^'  ^^'  "^-^^' 
that  in  all  cases  in  which  the  presiding  Judge  of  the  Superior  Court  may  "^^i)  ^^^ts  of  I868, 
have  been  employed  as  counsel  before  his  appointment  as  Judge,  he  shall 
preside  in  such  cases  if  the  opposite  party  or  counsel  agree,  in  writing, 
that  he  may  preside,  unless  the  Judge  declines  so  to  do.]     (a.) 

Act  of  1801  constitutional :  4  Ga.,  133.  A  man  cannot  be  Judge  in  his  own  case  :  4  Ga.,  385  ;  6 
Ga.,  448.  Where  the  Judge  of  the  Superior  Court  is  interested  :  11  Ga.,  438.  That  a  Judge  is  pri- 
vately interested  in  a  suit  constitutes  a  sufficient  excuse  in  the  premises  :  17  Ga.,  253.  Pecuniarily 
interested:  39  Ga.,  678.  Ordinary  of  kin  to  grantee  of  homestead:  44  Ga.,  621.  Interest  as  arbi- 
trator: 44  Ga.,  473.  Where  one  of  the  executors  of  a  will  to  which  a  caveat  has  been  filed  married 
the  sister  of  the  wife  of  one  of  the  Judges  of  the  Supreme  Court:  45  Ga.,  415.  Ordinary  may  pro- 
bate will  in  which  he  has  legacy :    July  Term,  1872. 

§206.  (194.)  Poioers  of  Courts  enumerated.     Every  Court  has  power  : 

1.  To  preserve  and  enforce  order  in  its  immediate  presence,  and  as  near 
thereto  as  is  necessary,  to  prevent  interruption,  disturbance,  or  hindrance 
to  its  proceedings. 

2.  To  enforce  order  before  a  person  or  body  empowered  to  conduct  a 
judicial  investigation  under  its  authority. 

3.  To  compel  obedience  to  its  judgments,  orders  and  process,  and  to 
the  orders  of  a  Judge  out  of  Court,  in  an  action  or  proceeding  tlierein. 

Cited :  34  Ga.,  166. 

4.  To  control,  in  furtherance  of  justice,  the  conduct  of  its  officers  and 
all  other  persons  connected  with  a  judicial  proceeding  before  it,  in  every 
matter  appertaining  thereto. 

5.  To  administer  oaths  in  an  action  or  proceeding  pending  therein,  and 
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in  all  other  oiisos,  when  it  luav  be  necessary,  in  the  exercise  of  its  powers 
and  ihitios. 

(>.  To  anienJ  and  control  its  process  and  orders,  so  as  to  make  them 
conibrniable  to  law  and  justice,  and  to  amend  its  own  record  so  as  to  make 
them  conform  to  the  truth. 

§207.  (195.)  Iicconh  mai/  he  irmorcd.  'No  records  or  papers  of  any 
Coiu't  must  be  removed  out  of  the  county,  exce])t  in  cases  of  invasion, 
whereby  the  same  may  be  endangered,  or  unless  by  order  of  the  Court. 

§208.  (IIH).)  Jfinufcs  must  be  read  and  signed.  The  minutes  of  every 
Court  of  record  must  be  read  each  morning  by  the  clerk  in  oj)en  Court, 
and,  on  the  adjournment  of  the  Court,  must  be  signed  by  the  Judge, 
Judges,  or  Justices  thereof;  but,  if  not  signed,  are  valid,  unless  repudi- 
ated by  the  Court. 

It  i?  not  c??cntinl  to  tlic  A'nlidity  of  the  minutes  that  they  should  bo  signed  by  the  Judge,  or 
show  the  rhu'e  at  which  the  Court  sat :  20  Ga..  oilS. 


§209.  (107.)  Where  there  is  no  Clerh.  The  acts  of  a  Court  shall  not 
lack  validity  for  the  want  of  a  clerk;  and  whenever  there  is  no  clerk, 
or  none  to  be  had,  or  he  is  incapable  of  discharging  his  duty,  and  any 
Court  performs  that  duty  itself,  its  action  as  such  is  valid. 


CHAPTER  II. 
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ARTICLE  1. — The  Supreme  Court  and  its  Judges, 

Article  2.— The  Clerk. 

Article  3. — The  Reporter. 

Article  4. — The  Sheriff,  or  IlarshaL 


ARTICLE  I. 


THE  SUPREME   COURT  AND   ITS   JUDGES. 


Sf.ctiox. 

210.  Judges  of  the  Supreme  Court. 

211.  Their  tcnn  of  odice. 

212.  Their  oath  of  office. 

213.  Two  may  hold  the  Court. 

214.  Who  are  eligible  for  Supreme  Bench. 

215.  Vacancies,  how  filled. 


Section. 

216.  When  there  is  but  one  Judge,  etc. 

217.  TTnanimous  decisions,  how  reversed. 

218.  The  powers  of  Supreme  Court,  etc. 

219.  Two  of  the  Judj?es  must  concur,  etc. 

220.  Officez's  of  the  Supreme  Court. 


§210.  (108.)   Organization  of  the  Sujireme  Court.     The  powers  of  the 
Act  of  1845,  c.  Supreme  Court  are  vested  in,  and  its  duties  performed  by,  three  Judges, 
one  of  whom  sliall  be  styled  the  Chief  Justice,  [who  are  appointed  by 
the  Governor,  with  the  advice  and  consent  of  the  Senate,  for  the  term  of 


<'a)  Const,  of 

Sees.  2. 9.  and  twelve   vcars,  and   shall  hold   their   offices   until   their 

Actaofl872,  p.  -    .     i         \  T^     1  T  /     \ 

82.  appointed  and  fjuaiinea.J  (a.) 


successors   are 


§211.  Official  term  of  Judges  of  the  Supreme  Court.  [Tlie  terms  of  office 
of  the  Judges  of  the  Supreme  Court  shall  begin  and  end  as  follows:  The 
term  of  the  successor  to  the  term  of  the  Judge  who  was  appointed  in  1868 
for  the  term  of  four  years,  shall  begin  on  the  first  day  of  January,  1873, 
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and  ex])ii'(;  on  tlic  first  (jfJamuiry,  twclvf;  years  next  thereafter;  tin;  term 
uf  tlie  siKXKJSsor  to  the  tenri  of*  the  ^ud'^c  who  was  appointed  in  1808,  for 
the  tenii  of'(;i^ht  years,  shall  f>e^in  on  the  first  day  of. January,  1877,  ajid 
exj)irc  on  the  first  day  of  January,  twelve  years  next  tlicreafter ;  the  term 
of  the  successor  to  the  term  of  the  Cln'ef  Justice  shall  heii-in  on  the  first  ^^'^ctj- of W72, 
day  of  January,  1881,  and  (;xj)ire  on  the  first  day  of  J;innary,  twf;lve  ye.'trs 
thereafter;  and  all  sueeeedin<i;  ti^rms  of  the  Jud^c-s  of  the  Su])rem(j  Court 
shall  l)egin  on  the  first  day  of  January  and  end  on  the  first  day  of  Jan- 
uary, twelve  years  iu)xt  thereaft(;r.]  (I).) 

§212.  (191).)  Their  o(fJh.  JMore  entering;  on  the  disehar<^e  of  thr^ir 
duties,  they  shall  take  the  oath  prescribed  for  Judges  of  the  Sujxaior 
Courts,  and  all  other  oaths  required  for  civil  officers. 

§213.  (200.)  2ho  may  hold  Court.  They,  or  two  of  them,  may  hold 
said  Court,  and  the  oldest  Judge  in  commission,  in  the  absen(;e  of  the 
Chief  Justice,  is  president  thereof,  but  without  aiiy  greater  powers  than 
his  associate ;  and  when  the  office  of  the  present  oldest  Judge  in  commis- 
sion shall  become  vacant  by  death,  resignation,  or  otherwise,  a  Chief 
Justice  shall  be  appointed  or  elected  to  fill  such  vacancy. 

§214.  (201.)    Who  are  eligible  to  the  Supreme  Bench.     No  person  is  eli- 
gible as  such  unless  he  has  been  duly  admitted  and  licensed  to  plead  and  Act  of  laio,  c. 
practice  in  the  Courts  of  law  and  equity  in  this  State  for  ten  years  prior  ^'•■^'• 
to  his  election.    Within  twenty  days  after  the  election  the  Governor  shall 
issue  his  commission. 

§215.  (202.)    Vacancies f  how  filled.     In  case  of  a  vacancy  (from  any  Act  of  is-io,  c. 
cause)  the  Governor  shall  appoint  and  commission  some  qualified  person  ^•■^'• 
to  sup])ly  it,  until  the  next  meeting  of  the  General  Assembly. 

§216.  (203.)  When  Judges  are  disqucdified.  When  two  or  all  of  the 
Judges  are  disqualified  from  deciding  any  cause  or  proceeding  pending  in 
their  said  Court,  they  may  certify  the  same  to  the  Governor,  who  must^goo 
direct  a  commission  to  issue  to  any  two  or  three  Judges  of  the  Superior 
Court  wdiom  he  may  select,  and  who  have  not  performed  any  judicial 
duty  in  the  cause,  empowering  them  in  the  particular  cause  stated  to  exer- 
cise the  powers  of  a  Judge  of  the  Supreme  Court  therein,  as  in  cases  of 
vacancy,  at  the  time  and  place  for  hearing  and  determining  the  same. 

§217.  (204.)  Decision  of,  how  reversed.  A  decision  concurred  in  by 
three  Judges  cannot  be  reversed  or  materially  changed,  except  by  a  full  ffj-  ^^  ^*'^-'  ^'' 
bench,  and  then  after  argument  had,  in  wdiich  the  decision,  by  permission 
of  the  Court,  is  expressly  questioned  and  reviewed ;  and  after  such  argu- 
ment the  Court,  in  its  decision,  shall  state  distinctly  whether  it  affirms, 
reverses  or  changes  such  decision. 

On  the  Act  of  1858 :  28  Ga.,  597 ;  30  Ga..  202.  The  Code  provide?  that  a  question  of  hw  may.  on 
motion,  be  reheard,  but  a  judgment  of  affirmance  or  reversal  is  not  the  subject  of  review :  38  Ga., 
195. 

§218.  (205.)  Poioers  enumerated.  The  Supreme  Court  has  authority — 

1.  To  exercise  appellate  jurisdiction,  and  that  only,  and  in  no  case  to  p.^lso-o.'"^'    ' 
hear  facts  or  examine  witnesses. 

Appellate:  5  Ga.,  40;  30  Ga.,  161;  36  Ga.,  442;  42  Ga.,  124.  Obcrholser  vs.  Greenfield,  January 
Term,  1873. 

2.  To  hear  and  determine  all  causes,  civil  and  criminal,  that  may  come 
before  it,  and  to  grant  judgments  of  affirmance  or  reversal,  or  any  other  ?4:>4. 
order,  direction  or  decree  required  therein,  and  if  necessarv  to  make  a 
final  disposition  of  the  cause,  but  in  the  manner  prescribed  elsewhere  in 
this  Code. 

May  order  plaintiff  to  write  off  portion  of  verdict:  15  Gi..  554:  20  Ga..  91 :  21  Ga..  590:  29  Ga.. 
203;  37  Ga.,  341;  44  Ga.,  179;  Dodgen  vs.  Camp  and  Smith  va.  Turuley,  July  Term,  1S72.    Cannot 
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add  to  vordiot:  "29  Gn..  '20o.  Tnslvuotion?  .civo\i :  S  Ga.,  95:  o."^  Ga.,  485;  "McLnron  r.s\  l\reTjarcn, 
Maroh  Tonn.  lSo4.  Will  luodity  in,iuiu'tii>u :  oO  (<a.,  879;  ;>7  (\i\.,  'Xi.  t^iidev  tins'  prdvi^^'mn  <ho 
Court  may  a^ljvuUiro  cost;?  apaiusit  oithcr  party:  32  Ua.,  499.  "Tinal  disposition:  "  34  tJa.,  119,  459. 
•'  Other  order,  direotiou,"  etc. :  40  Ga.,  458. 

3.  To  grant  any  writ  luxTssaiy  to  oany  ont  any  ])nrposc  of  its  organi- 
zation, or  to  compel  any  inferior  tribnnal  or  oflieers  thereof  to  obey  its 
order. 

4.  To  appoint  its  own  officers,  and  to  commission  any  person  to  execute 
any  s]ieeitic  order  it  may  make. 

5.  To  establisli,  amend,  and  alter  its  own  rules  of  practice,  and  to 
rcixulate  the  admission  of  attorneys. 

().  To  jnmisli  for  contempt  by  the  infliction  of  a  fine  as  high  as  five 
.    linndred  dollars,  and  imprisonment  not  exceeding  ten  days,  or  both. 

7.  To  exercise  such  other  powers,  not  contrary  to  the  Constitution,  as 
are  or  mav  be  c:iven  to  it  by  law^ 

§219.  (206.)  Two  Jiidc/cs  must  concur.  The  concurrence  of  two  of  said 
Judges  is  necessary  to  make  a  reversal,  or  to  grant  any  order  disturbing 
the  judgment  of  the  Court  beloAv;  and  wdien  only  two  j^reside  in  a  cause, 
and  they  disagree  as  to  the  reversal  or  as  to  said  order,  the  judgment 
stands  affirmed. 

Stated  in  28  Ga.,  388;  36  Ga.,  272. 

§220.  (207.)  The  officers  of  the  Supreme  Court.  The  officers  of  the 
Supreme  Court  are  a  clerk,  a  reporter  and  assistants,  a  sheriff  and  deputies. 


^4283. 


ARTICLE  II. 


THE  CLERK. 


Section. 

221.  Hi?  appointment  and  oath  of  office. 

222.  May  appoint  a  deputy. 

223.  The  duties  of  the  clerk  envxraerated. 


Section. 

224.  Must  tax  costs,  etc. 

225.  Who  liable  for  costs,  etc. 


§221.    (208.)    The   Clerk  of  the  Supreme   Court     The  Clerk  of  the 

Act  of  1841,  c.  Supreme  Court  holds  his  office  for  six  years,  unless  removed  for  incapacity, 

p.  4oi.  improper  conduct,  or  neglect  of  duty ;  and  before  entering  upon  his  duties 

he  must  take  an  oath  faithfully  to  discharge  them,  and  also  all  other  oaths 

recpiired  of  civil  officers. 

§222.  (209.)  May  appoint  deputy.     He  may  appoint  one  or  more  depu- 

,^^gg  ties  in  liis  discretion,  under  such  rules  as  the  Court  may  adopt,  he  being 

responsible  for  the  faithful  performance  of  their  duties;  and  when  so 

appointed  their  powers  and  duties  are  the  same  as  his. 

§223.  f210.)  His  duties.     It  is  his  duty— 

Actofi84o  c       ^'  ^-^^^  ^^^P  ^^^  office  at  the  scat  of  government  in  one  of  the  apart- 

1*.  451.   Acts  ofments  of  the  Capitol,  where  all  books,  records  and  archives,  and  the  seal 

1851- '52.  p.  215.      /.  xi       ri      ^     1     11  -   • 

Act.-ofi8.>5-'5(i,  ot  the  Court  shall  remain. 

I'ii'fp.  93?'^  ^^     2.  To  attend  all  sessions  of  the  Court  and  obey  all  of  its  lawful  orders. 

3.  To  keep  in  well  bound  books  fair  and  regular  minutes  of  the  Court's 
proceedings,  a  record  of  its  judicial  acts,  a  docket  of  its  causes,  and  such 
other  books  as  said  Court  may  require  him  to  keep. 

4.  To  certify,  when  required,  upon  payment  of  his  lawful  fees,  all 
minutes,  records,  or  files  of  said  Court. 

5.  To  arrange  the  cases  on  the  docket  by  circuits,  and  to  give  notice  in 
one  of  the  newspapers,  printed  at  the  place  where  the  Court  is  to  be  held, 
twenty  days  previous  to  Its  session,  of  the  order  of  arrangement. 
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G.  To  submit  to  the  Governor  a  fliir  statement  of  eaeh  enminal  pauper 
case,  sliowiiij^  tti(;  itcijris  of  (josts,  tfi(;  natun;  of'tlK;  eriirie  eliarged,  uii<\  the 
county  from  whence  it  came;,  uri(I(!r  the  seal  of  {\\(^  Court,  as  a  eondition 
to  a  warrant  in  liis  favor  for  tJieir  [)ayment. 

7.  To  make  out  a  remitter  of  every  cnsc;  williln   ici)  days  from  tlie 
adjournment  of  the  CV)urt,  and  to  tnmsmlt  it  to  tint  attoj-ney  of  thr;  j^arty  ?^2>s.v. 
])revailing,  together  with  a  certificate  of  the  amount  of  t}jc  costs,  and  };y 
whom  ])aid,  whicli  remitter  sliall  consist  of  a  copy  of  tlie  jndgmcnt  of 
the  Court  as  entered  on  the  minutes,  and  nothing  more. 

8.  To  issue  and  sign  all  writs  and  processes  of  every  description  issued 
under  the  authority  of  the  Court. 

9.  To  administer  such  oaths  and  take  such  affidavits  as  the  business  of    ■ 
the  Court  or  the  law  may  require. 

10.  To  discharge  wliatever  other  duty  may  be  required  by  law,  or  nec- 
essarily ap])ertains  to  his  office. 

§224.  (211.)   Cost,  how  taxed.     "When  judgment  shall  be  pronounced 
in  any  cause,  he  shall  tax  the  costs  thereof,  item  by  item,  which  sliall  be -^^|-'j^ -^^^ 
entered  on  the  minutes  at  the  foot  of  the  iudo^ment,  without  chai^^i^e.    JleiA^'^-  C-p.  454. 

•  Acts  of  18-51- 5'' 

shall  make  no  charge  for  attaching  the  seal  to  the  remitter,  nor  to  any  p.zi4,_  Act«  of 
precept  issued  by  him,  nor  for  any  thing  but  services  actually  rendered ;  |^4v59'^[^.^'^'* 
nor  shall  he  record  the  bill  of  exceptions,  or  transcript  of  the  records  from 
the  Court  below. 

Fees  of  Clerk:  20  Ga.,  522.    See  27th  Rule  of  Court:  38  Ga.,  693. 

§225.  (212.  Cost — attorneys,  when  liable  for.  Every  attorney  for  the 
plaintiff  in  error,  who  argues  or  presents  a  cause  to  the  Supreme  Court, 
is  liable  to  the  clerk  for  costs,  except  in  a  pauper  case. 

Old  Rule  of  Court  No.  16 :  1  Kelly,  13. 


C. 
ci  of 


ARTICLE  III. 


THE     REPORTER. 


Srctio>\ 

230.  Reports  must  not  contain  ni-gument^, 

231.  Pen;ilty  for  failing  to  publish  reports. 

232.  Copyright  reserved  to  the  Reporter. 


Skction. 
2:20.  Appointment  and  oath  of  Reporter. 

227.  Miiy  appoint  an  assistant. 

228.  Must  attend  Courts,  etc. 

229.  May  receive  advances. 

§226.  (213.)  Appointment  and  oath  of,    TheEeporter  of  the  Supreme  ^^^^^^^  ^§4.-  q 
Court  holds  his  office  for  the  same  term  and  on  the  same  conditions  as  the  P;  4:^2.  Actci 
clerk,  and,  before  entering  upon  his  duties,  must  take  the  same  oaths.        ■^^"'  ^'  ^''  ■^"^* 

§227.  (214.)  Assistant  Eejyortcr,  He  may,  with  consent  of  the  Court, 
under  such  rules  as  they  may  adopt,  appoint  an  Assistant  Heporter,  whose 
duties  are  the  same  as  the  Reporter's. 

§228.  (215.)   To  attend  Courts.     It  is  his  duty:  Act  ofiS43,  C. 

1.  To  attend  all  sessions  of  the  Supreme  Court,  by  himself  or  liis^'""^-"- 
assistant. 

2.  Must  piihlish  decisions.     To  publish,  in  good  and  substantial  form,  (a)  Actscfin-s, 
the  decisions  of  said  Court,  as  written  out,  [as'soon  as  possible  after  each  ^''  ^''^' 
session  thereof  ]  (a.)  (b^  A.et<ofiS63 

3.  [To  deliver  to  the  State  Librarian  three  hundred  and  fifly  copies  P^.^f?;^ -j^-^^'of 
of  the  reports  of  said  decisions,  in  bound  volumes,  for  which  said  Reporter  ^"'  ^*  "^' 
shall  be  paid  out  of  any  money  in  the  treasury  not  otherwise  a^^propri- 

ated  the  sum  of  five  dollars  per  volume.]     (b.) 
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Article  4.— The  Sheriff. 


Act  of  ISciO,  C. 
p.  455. 


/  ^  t  *    ^.^-^       ^--0.   Ttrasuro'  nun/  (idrancc  fo  the  JRcporfcr.     fit  shall  be  lawful  for 

(a)  Acts  of  lb  lO.    1        rp  T     '  X  •  1    1)  .  1  ,  T 

p.  4S.  the   Iivasuror  to  advance   to  said  Keporter  sueli  sums,   not  exceeduig 

tluw-fourths  of  the  value  of  such  portion  of  the  volume  as  may  be  printed, 
whenever  said  Reporter  shall  certify,  on  oath,  that  such  portion  has  been 
printed,  taking'  a  receipt  for  the  sum  or  sums  thus  advanced,  which  shall 
be  his  voucher  and  an  oilset  to  the  Executive  warrant  for  the  payment  of 
the  completed  volume.]  (a.) 

§230.  (216.)  Ixcporf.^,  iiof  fo  confain  arguments  of  counsel.  The  volumes 
of  reports  must  not  contain  any  argument  or  brief  of  counsel,  beyond  a 
statement  of  the  points  and  authorities. 

§231.  (217.)  Beporfs,  failure  to  publish.  If  he  ftxils  to  publish  his  vol- 
umes of  reports  within  six  months  of  the  time  of  their  delivery  to  him, 
he  forfeits  one-fourth  of  his  salary  for  every  additional  month's  delay, 
unless  a  majority  of  the  Court  will  certify  that  the  delay  was  not  from 
his  fault,  or  of  those  under  his  control;  and  if  he  fails  to  publish  and 
furnish  them  as  required  in  preceding  section,  he  also  forfeits  one-fourth 
more  of  his  salary,  and  must  be  removed  by  the  Supreme  Court. 

§232.  (218.)  Copyriglit  reserved.  He  shall  have  the  copyright  of  his 
reports  in  addition  to  his  salary. 


ARTICLE  lY. 


THE   SHERIFF. 


Secttox. 
2."-'>3.  Sheriff  shall  attend  Supreme  Court. 
23i.  If  he  fails,  Court  may  appoint. 


Section. 
235.  Sheriff's  fees  in  the  Supreme  Court, 


§233.  (219.)  Duty  of  the  Sheriff  of  the  county  lohere  the  Court  is  held. 
The  Sheriff  of  the  county  wherein  a  session  of  the  Supreme  Court  is  holden, 
or  his  deputy,  must  attend  daily  the  sessions  thereof,  obey  all  lawful 
orders,  execute  all  lawful  commands  and  process,  and  preserve  order. 

§234.  (220.)  The  Court  may  appoint  an  officer.  On  failure  of  said 
Sheriff,  or  a  lawful  deputy,  to  attend  and  discharge  the  duties  required, 
or  any  part  thereof,  the  Court  may  ap^^oint  some  fit  and  proper  person 
for  such  purpose. 

§235.  (221.)  Sheriffs  fees.  He  shall  receive  for  his  services  the  fees 
allowed  in  the  Superior  Court  for  like  services,  and  when  he  performs  a 
journey  in  the  discharge  of  his  duties,  he  is  entitled  to  the  same  pay  for 
miloafre  as  a  Marshal  of  the  United  States. 
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Article  1.— The  Superior  Court  and  its  Jud;?c». 


CHAPTER  III. 

THE  SU'PEIMOR  COUilTS  AND  Till*:!!!  OFFICERS. 


A 1  IT  I  CI,  E  1. — Tim  Hnj)ErioT  Court  and  JvAgcji. 
Amtwa.k  2. —  Tlic.  Clerks, 
AnTJCi.E  3. — The  liecewcr. 


ARTICLE  I. 


THE  SUPERIOR   COURT   AND   ITS   JUDGES. 


fc^JC'TION, 


2;?0.  Election  and  official  term  of  Judges. 
Zil.  Their  oath  of  office. 
238.  Who  are  elig^ible  to  Judgeship. 
339.  Shal]  not  practice  law. 

240.  Shall  not  be  deprived  of  his  office. 

241.  Must  hold  Court  twice  a  year. 

242.  His  jurisdiction. 

243.  Duties  of  the  Judge. 

244.  Shall,  deliver  his  charge  in  writing. 

245.  Such  charge  shall  be  filed. 


Section. 

246.  Jurisdiction  of  the  Superior  Courts. 

247.  Powers  enumerated. 

248.  When  the  .Judge  is  absent. 

249.  Can  only  exercise  powers  granted. 

250.  When  the  Judge  is  disqualified. 

251.  May  be  impeached. 

252.  Clerk  appoints  Judge,  when. 

253.  Perform  no  judicial  act  out  of  State. 

254.  Judge  shall  qualify  Ordinary. 


§236.  (222.)  Appointment  and  term  of  the  Judges.     The  Judges  of 
the  Superior  Courts  are  to  be  hereafter  appointed  by  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate,  for  each  judicial  Circuit,  ^'"^^  Const,  of 
and  hold  their  offices  for  the  term  of  [eight]  (a)  years,  and  until  their  Sees.  3.  o.ani 
successors  are  appointed  and  qualified,  unless  sooner  removed  in  the  man-  si!  *  ^      '*"  ^' 
ner  prescribed  by  the  Constitution ;  [and  the  terms  of  office  of  such  Judges 
shall  begin  and  end  as  follows :  The  terms  of  the  successors  to  the  terms 
of  the  Judges  who  were  appointed  in  1868,  for  the  term  of  four  yeai's, 
shall  begin  on  the  first  day  of  January,  1873,  and  expire  on  the  first  day 
of  January  eight  years  next  thereafter.     The  terms  of  the  successors  to 
the  terms  of  tlie  Judges  who  were  appointed  in  1868  for  eight  years, 
shall  begin  on  the  first  day  of  January,  1877,  and  expire  on  the  first  day 
of  January  eight  years  next  thereafter ;  and  all  succeeding  terms  of  the 
Judges  of  the  Superior  Courts  shall  begin  on  the  first  day  of  Januaiy, 
and  expire  on  the  first  day  of  January  eight  years  next  thereafter.]     (a.) 

§237.  (223.)  Oath  of  Judges,  Before  entering  on  the  duties  of  their 
office,  they  must  take  the  oath  required  of  all  civil  officers,  and  in  addi- 
tion the  following,  viz. : 

"  I  swear  that  I  will  administer  justice  without  respect  to  persons,  and 
do  equal  rights  to  the  poor  and  the  rich,  and  that  I  will  iaithfully  and 
impartially  discharge  and  perform  all  the  duties  incumbent  on  me  as 
Judge  of  the  Superior  Court  of  this  State,  according  to  the  best  of  my 
ability  and  understanding,  and  agreeable  to  the  laws  and  Constitution  of 
this  State  and  the  Constitution  of  the  United  States.     So  help  me  God." 

[Sections  224,  225,  226  and  227  repealed  bv  Constitution  of  1868,  Art. 
Y.,  sec  9,  and  Acts  of  1871-72,  p.  284,  and  Acts  of  1872,  p.  81.] 

§238.  (228.)  Judges,  icho  eligible.  No  person  is  eligible  to  such  Judge- 
ship who  [is  not  thirty  years  of  age,]  and  who  shall  not  have  been  a  .^^  (^^^^^,  ^^ 
resident  citizen  of  this  State  for  [three]  (a)  years  just  preceding  his  elec- \S6S.  Art  *  v. 
tion  or  appointment,  and  who  shall  not  have  been  an  inhabitant  of  the  s.^'*"  *"'  "■  ^^'^^"^ 
4 
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istis; 'Art.' V.     Cii*<-'"it  ^"'^''-'i'  ^vluc']l  ho  is  to  preside  for  at  least  one  yeai'  next  preceding 
Sec.' 10.  clause  tlio  s;\id  tliuo,  and  wlio  shall  not  have  been  dnly  admitted  and  lieensed  to 
l)lead  and  praetiee  law  at  least  [seven]  (a)  years  prior  to  the  Siune. 

^:2;>0.  (2'2'd.)   Judc/cs  shall  not  practice  law.     Sneh  eludgcs  are  pro- 
liibitcxl  from  praetieing  law  in  any  of  the  Conrts  of  this  State  between 
-Vet  of  11^4  c   ^^^^  times  of  their  eleetion  and  cpialifieation,  bnt  they  may  ])raetiee  nntil 
i>.  iH).  ^  Act  of  *  their  qnalitieation  in  any  ease  in  whieh    they  may  have  been   actnally 
iS4o.  c.p.iU.    ^.nipl^>y<.\l  before  their  election ;  and  they  are  also  prohibited  from  prac- 
ticing as  attorneys,  proctors  or  solicitors,  in  the  District  or  Circuit  Courts 
of  the  United  States  afler  tlieir  election  or  while  in  commission. 

§210.  (230.)  Attaching  the  coiuiti/  of  his  residence  to  another  Circuit, 
A  pei-son  having  been  appointed  a  Judge  of  any  Circuit  cannot  be 
deprived  of  his  office  by  attaching  the  county  in  which  he  resides  to  a 
difterent  judicial  Circuit,  but  he  continues  to  discharge  its  duties  as 
though  he  resided  in  the  Circuit. 

§241.  (231.)  3Iust  hold  Courts  as  prescribed  hy  law.    Said  Judges  must 

Act  of  1790,  c.  ^^'^^^  the  Superior  Courts  of  each  Circuit  at  the  county  site  and  court- 

p- f^-.      '      house  (if  any)  of  each  county,  or  other  place  therein  designated  by  law, 

twice  each  year,  at  such  times  as  is  now  or  may  be  prescribed  by  the 

General  Assembly. 

Whore  the  law  provides  that  Court  shall  be  holdcu  on  the  fourth  Monday  in  April  and  the  first 
in  May:  81  Ga.,  411,  Adjournments:  26  Ga.,  275;  36  Ga.,  255:  39  Ga.,  718.  Parties  are  bound  to 
take  notice  that  Court  may  be  held  at  the  time  and  place  fixed  by  law,  though  there  may  be  no 
Judge  for  the  Circuit  which  embraces  that  place :  44  Ga.,  23. 

§242.  (232.)  Jurisdiction  of  Judges.     The  jurisdiction  of  the  Judges 
Actofisoe,  c.  of  the  Superior  Courts  is  co-extensive  with  the  limits  of  this  State,  but 
they  are  not  compelled  to  alternate  unless  required  by  law. 

On  this  and  the  following  section :   44  Ga.,  23. 

§243.  (233.)  Duties  of  Judge.  Each  of  said  Judges  shall  discharge  all 
the  duties  required  of  him  by  the  Constitution  and  laws  for  the  Circuit 
for  which  he  was  elected  or  appointed,  although  he  may  hold  Courts  in 
other  Circuits,  and  may  also  exercise  other  judicial  functions  for  them 
when  permitted  by  law. 

§244.  (234.)  Written  charges.  The  Judges  of  the  Superior  Courts  of 
this  State  shall,  in  all  cases  of  felony,  and  on  the  final  or  appeal  trial  of 
Act  of  I860,  p.  ftll  civil  cases  tried  before  them,  give  their  charges  to  the  jury  in  wTiting; 
that  is  to  say,  shall  write  out  their  charges  and  read  the  same  to  the  jury, 
when  the  counsel  for  either  party  shall  require  them  to  do  so ;  and  that  it 
shall  be  error  for  such  Judge  to  give  any  other  or  additional  charge  than 
that  so  written  out  and  read. 

The  sending  of  a  written  charge  with  the  jury  to  their  room  is  incorrect  practice :  31  Ga„,  625. 
When  the  Court  is  requestedto  charge  the  jury  in  writing,  he  should  read  his  charge  and  make  no 
verbal  additions  or  explanations :    38  Ga.,  304. 

§245.  (235.)  HJiall  he  filed.     The  charge  so  written  out  and  read  as 

aforesaid  shall  be  filed  with  the  clerk  of  the  Court  in  which  the  same 
^.  "     was  given,  and  shall  be  accessible  to  all  ]>ersons  interested  in  the  same; 

and  the  clerk  shall  give  certified  copies  thereof  to  any  person  applying 

for  the  same,  upon  the  payment  of  the  usual  fee. 
Actofi79(  c        ?24G.  (23G.)  Jurisdiction  of  Superior   Courts.     The  Superior  Courts 
p.  iKi5.      '    '  have  authority — 
''     '  1.  To  exercise  original,  exclusive,  or  concurrent  jurisdiction  (as  the 

case  may  be)  of  all  causes,  both  civil  and  criminal,  granted  to  them  by 

the  Constitution  and  laws. 

2.  To  exercise  the  powers  of  a  Court  of  equity. 

Equity  powers:   4  Ga.,  40i;  9  Ga.,  05;  10  Ga.,  429;  37  Ga.,  SG4. 
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3.  To  exercJse  }ip])e]late  jnrlsdlotiDn  In  cx-vhim  civil  ca.sr^  tncA  in  tlif: (^y^'^^'JJ; y^ 
County  (.V)iirfc,  or  wl»('.n»  iiHl</:rn(;nt  is  of)nf(:.s,sc(l,  and   from   iiHl''njr;nts  ofH'^c. o,cifiu»e2. 
tlie  Ordinary,  [ajid  Jiisticcw'  Courts.]     (a.)  i.'ii. 

4.  1>)  exercise  a  general  supervision  over  all  inf(!ric>r  tri})unals,  and  to 
review  and  (correct  in  the  mann(;r  j)r('serlhed  })y  law  the  jiid^Tncots  r,f' the^^"'^' •^^^• 
Justices  of  the  J\\aee,  corporatiorj  (Joiirts  or  eouneils,  or  any  inferir)r  judi- 
cature, or  any  person  cxercMsing  judicial  i)OW(;rs,  and  of  tlK;  C>rdinary, 
except  in  ceases  touchin<i^  the  pro})ate  of  wills  and  the  granting  of  letters  of 
adinnu'stratioUj  when  there  nuist  be  a  special  jury  irnparuH^led. 

5.  To  ])unish  C!onteni|)t  by  fines  not  exceeding  two  hundred  dollans, 
and  by  iniprisoninent  not  exceeding  twenty  days. 

This  specification  construed:   3-4  G a.,  162. 

6.  To  exercise  such  other  powers,  not  contrary  to  the  Constitution,  as 
are  or  may  be  given  to  sucli  Courts  by  law. 

Jurisdiction  of  the  Superior  Courts:  13  Ga..  2;  14  Ga.,  323,  349;  24  Ga.,  391 ;  20  Ga.,  3.S8;  29  Ga., 
212;  3G  Ga.,  87,  475;  38  Ga.,  608;  41  Ga.,  589;  43  Ga.,  360;  44  Ga.,  133;  45  Ga.,  483. 

§247.  (237.)  Judges  may  grant  ivrits  of  certiorari^  etc.  The  Judges  of 
the  Superior  Courts  have  authority — • 

1.  To  grant  for  their  respective  Circuits  writs  of  certiorari^  supersedeas,  S3639. 
quo  ivarranto,  mandamus,  habeas  corpus,  and  bails  in  actions  ex  delicto, 

2.  To  grant  bills  quia  timet^  writs  of  injunction,  prohibition,  and  ne 
exeat, 

3.  To  grant  all  other  writs,  original  or  remedial,  either  in  law  or 
equity,  that  may  be  necessary  to  the  exercise  of  their  jurisdiction,  Avhich 
is  not  expressly  prohibited. 

4.  To  hear  and  determine  questions  arising  upon  writs  of  habeas  cor- 
j)us  or  bail,  when  j^roperly  brought  before  them;  all  motions  to  grant, 
revive,  br  dissolve  injunction,  to  give  new  security  or  lessen  the  amount 
of  bail,  and  to  perform  any  and  all  other  acts  required  of  them  at  Cham- 
bers. 

5.  [To  hear  and  determine,  in  vacation,  all  demurrers  to  bills  in 
equity,  and  all  motions  to  revoke  or  change  orders  appointing  a  receiver, 

on  ten  days  written  notice  being  given  to  the  opposite  party  or  his  solici-p_\3;3',*^*^^^^^^' 
tor,  by  either  party,  and  by  service  with  a  copy  of  such  demurrer,  or 
motion  to  revoke  or  change  such  order.]     (a.) 

6.  To  administer  oaths  and  to  exercise  all  other  powers  necessarily 
appertaining  to  their  jurisdictions,  or  which  may  be  granted  them  by  law. 

"  Necessarily  appertaining  to  their  jurisdictions : "   34  Ga.,  166. 

§248.  (238.)  Absence  of  Judge.  The  authority  granted  in  the  pre- 
ceding section  to  each  Judge  in  his  ovv^i  Circuit  may  be  exercised  by  any 
Judge  of  another  Circuit  whenever  the  resident  Judge  is  absent  from  the 
Circuit,  so  that  the  business  cannot  be  done  as  speedily  as  necessary,  or  is 
indisposed  or  interested,  or  is  laboring  under  any  disqualification  or  ina- 
bility to  serve,  or  in  case  the  Circuit  should  be,  from  any  cause,  without 
a  Judge.     The  authority,  wdien  thus  exercised,  should  show  the  grounds. 

AVhcre  tlie  resident  Judge  is  interested:    11  Ga.,  438. 

§249.  (239.)  Power  in  vacation.  Said  Judges  cannot  exercise  any 
power  out  of  term  time,  except  the.  authority  is  expressly  granted ;  but 
they  may,  by  order  granted  in  term,  render  a  judgment  in  vacation. 

Judgment  in  vacation  :  1  Kellj-,  300.  Where  a  Receiver  vra?  appointed  in  vacation,  the  Judire 
may  in  vacfition  enforce  the  delivery  of  the  property  to  the  Receiver:  34  Ga.,  162.  What  heard  in 
vacation :  37  Ga.,  251. 

§250.  (240.)   When  the  Judge  is  disqualified,     "When  from  any  cause  . 

the  Judge  of  the  Superior  Court  is  disqualified  from  presiding,  he  shall  43'  '^    '^"'  ^' 
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proi'iiio  the  services  of  a  Jiuli2:e  of  another  Circuit  to  try  said  cause,  if  he 
has  to  a[)point  an  adjourned  term  for  that  purpose.  If  the  parties  liti- 
ii'ant  consent  thereto  and  select  any  attorney  practicing-  in  tlie  Court  to 
]>reside  in  such  a  (.\ise,  the  Judge  shall  have  such  consent  entered  on  the 
minutes,  and  the  attorney  so  selected  sliall  exercise  all  the  fimctions  of 
Judge  in  that  case. 

Constitutionality  of  this  provision  for  tho  selection  of  an  attorney:  30  Gfa.,  ,%!.  Functio'ns  of 
attorney  so  selected  continue  until  ho  has  heard  tho  n:»otion  for  new  trial  in  such  case :  41  Ga.,  2,68, 

§251.  (241.)  JIai/  be  impeached.  If  any  Judge  does  not  comply  with 
the  })rovisions  of  the  prewding  section  within  a  reasonable  time^  Asdien  it 
is  in  his  power  to  do  so,  it  is  a  g^round  of  impeachment. 

i^252.  Judr/e  appointed  by  clerk,  when.     [It  shall  be  the  duty  of  the 

clerks  of  the  Superior  Courts  of  the  respective  counties  in  this  State  to 

(a)  ActsofiSoS, '^PP'-^i^^^  '^  member  of  the  bar,  with  sufficient  experience  and  capacity,  to 

p-  '^-^-  act  as  Judge  in  all  cases  in  which  the  Judge  presiding  is  interested,  as 

counsel  or  otherwise,  in  the  event  that  the  attorneys  do  not,  or  will  not, 

agree  upon  a  member  of  the  bar  present  to  preside  in  such  cause.]    (a.) 

§253.  (242.)  Judge  absent  from  the  State.  No  Judge  of  the  Superior 
Courts  shall  have  authority  to  perform  any  judicial  act  required  of  him 
by  law  when  beyond  the  jurisdiction  of  this  State. 

Stated  in  12  Ga.,  612. 

§254.  Who  shall  qualify  Ordinary.  [The  several  Judges  of  the  Supe- 
rior Courts  in  their  respective  Circuits  shall  have  power,  and  it  shall  be 
their  duty  to  qualify  the  Ordinaries  of  the  several  counties  in  their  Cir- 
cuits, and  approve  the  official  bonds  of  such  Ordinaries,  and  cause  said 
fa)  Act? of  1^71-^^'^^"^^^^  "^0  be  returned  to  the  Governor  with  the  dedimus,  to  be  filed  in  the 
^2,  in>.  5:5,  M.  Executive  office,  and  in  all  cases  a  certified  copy  of  such  bond  ^hall  be 
sufficient  original  evidence  on  which  to  sue  and  recover.  The  provisions 
of  this  section  shall  extend  to  clerks  of  the  Superior  Courts  when  the 
Ordinary  and  clerk  are  the  same  person,  and  such  officers  must  qualify  at 
or  before  the  Spring  term  of  the  Court  after  their  election.]     (a.) 
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Section-. 
255.  Election  of  Clerk  of  Superior  Court. 
25G.  Cannot  practice  liiw. 

257.  Vacancy,  how  filled. 

258.  Elected  to  fill  a  vacancy. 

259.  In  case  of  a  tic,  etc. 

260.  An  appointment  must  be  made. 

261.  Who  may  act. 

262.  Appointee  may  hold  to  end  of  term. 


26:'>. 
2*>1. 


•Ju'ltre  may  a;iiH)int  in  certain  crsch. 
How  long  such  appointee  may  hold. 


Section. 
265.  Oath  of  Clerk  of  Superior  Court. 
2(56.  Muot  give  bond  and  security. 
267.  The  place  of  the  office — duties. 
368.  Powers  of  the  Clerk,  etc. 

269.  Penalty  for  a  failure  of  duty. 

270.  Clerk  subject  to  rule. 

271.  Subject  after  retiring  from  office. 

272.  How  removed  from  office. 

273.  lli.s  office  subject  to  be  examined. 


Con't,  of  1^.8, 


§255.  (243.)   Term  of  office.     The  Clerks  of  the  Superior  Courts  are 


Ar..  V.  Sec.  14.  clcctcd  for  the  term  of  two  years. 


Ac'of  1790,  C. 
p. 574. 


('a)Act='oflS71 
'72,  p.  23. 


§250.  (244.)  Cannot  practice  law.  No  person  is  eligible  to  the  office 
of  Clerk,  or  to  perform  any  official  duty  as  such,  who,  while  in  such 
capacity,  practices  law  in  his  own  name  or  another's,  as  a  partner  or  oth- 
erwise, in  any  Court  of  law  or  equity  in  this  State,  except  in  his  own 
case :  \_Provided,  That  this  section  shall  not  ap])ly  to  tlie  Clerk  of  the 
City  Court  of  Savannah,  cxce2)t  as  to  causes  in  said  City  Court.]  (a.) 
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§257.  (245.)  Vaf'/imey.   Tf  a  vfif^ancy  orT-iirs,  for  will  nhortly,)  tho  ^r^l'-r'on«tisc«  Art 
nary  of  the  county  where  it  ]ia[)j>ej)s  sliall  ^iv(;  notice  in  onr;  or  more  of  V..Sf:c.  u'Arr..' 
tJ]e  public  gazettes  of  said  county,  (if  any,)  and  at  the  Court-hoiisf;,  and  '    -^-^^^  '-^ 
at  three  or  more  of  the  most  |)ul)lic  plae(*s  of  said  county,  twenty  days  ^ '^2i:}f  ^^^*  ^'' 
2>revious  to  the  day  of  elex'iion,  whi(;h  shall  be  apj)ointed  }>y  him. 

Vacancy,  how  filled,  on  Act  of  1820:  H  (hi.,  {[)(). 

§258.  (24(3.)  One  elected  to  fell  a  vacaney.  The  pi-^rson  ela^ted  on  said 
day  shall  hold  his  office  for  the  unexpir(;d  term  of  his  predecessor.  The 
returns  of  the  election  must  be  made  to  the  Governor,  who  must  commis- 
sion him. 

§259.  (247.)  la  case  of  tk.     Should  any  two  or  more  candidates,  at  an  ^, 

election  to  fill  said  vacancy,  or  at  a  regular  election,  have  the  highest  and  \y.'2U. 
an  equal  number  of  votes,  said  Ordinary  shall    ai)point  and  adv(;rtise 
another  election  in  the  manner  prescribed  in  the  preceding  section,  and  so 
do  until  a  choice  is  madc. 

§260.  (248.)  May  be  appointed.     As  soon  as  a  vacaney  occurs,  or  in  Act  of  1326,  c. 
antici]_>ation  of  it,  said  Ordinary  must  appoint  some  qualified  person  to  ^''  "^'^" 
discbarge  the  duties  of  Clerk  until  the  vacancy  is  filled. 

§261.  (249.)  Sudden  emergency.    If,  from  any  sudden  emergency  there  Act  of  182*3,  c. 
is  a  vacancy,  and  it  is  not  immediately  supplied,  the  Ordinary  or  his  clerk  ^'' "  "' 
shall  thus  act, 

§262.  (250.)  How  long  appointee  to  fill  vacancy  holds.  AVhen  a 
vacancy  occurs,  and  it  is  not  more  than  six  months  from  the  time  the 
election  can  be  appointed  by  said  Ordinary  and  held  until  the  existing 
term  will  expire,  the  person  or  persons  appointed  shall  discharge  the 
duties  of  the  office  for  the  balance  of  the  term,  and  there  shall  be  no 
special  election. 

§263.  (251.)  Judge  may  appoint  Clerk.     If  there  is  a  vacancy,  or  the 
Clerk  and  his  deputy  for  any  reason  do  not  act  as  Clerk  at  the  time  ])ro-  ^^f  of  1842.  c. 
vided  by  law  for  holding  any  of  said  Superior   Courts,  the  presiding  f^-i^'j:^ -^^^^f 
Judge  thereof  shall  appoint  a  Clerk,  who  holds  his  office  during  the  term  50,33 
and  for  ten  days  thereafter,  and  any  act  that  he  does  during  said  time " 
that  the  Clerk  could  have  done  is  valid, 

Om  the  Act  of  1842:  14  Ga.,  596.    See  Hays  vs.  Waters,  July  Term,  1872. 

§264.  (252.)  Hoio  long  such  appointee  holds.  If,  by  the  expiration  of 
said  time,  there  is  no  one  else  to  act  as  Clerk,  said  last  mentioned  ap- 
pointee may  continue  as  such  until  there  is  an  ap}X)intment  or  election ; 
and  any  appointee  or  other  person  lawfiilly  discharging  said  duties  shall 
continue  to  do  so  until  there  is  an  election  and  qualification. 

§265,  (253.)  Oatli  of  Clerk,  The  Clerks,  before  entering  upon  the 
discharge  of  their  duties,  whether  appointed,  elected,  or  such  by  operation 
of  law,  must,  besides  the  oath  required  of  all  civil  officei-s  (unless  already 
taken,)  take  and  subscribe  to  the  following  oath: 

"^  I  do  swear  that  I  will  truly  and  faithfully  enter  and  record  all  the 
orders,  decrees,  judgments  and  other  proceedings  of  the  Superior  Court  of 

the  county  of ,  and  all  other  matters  and  thing-s  which  by  law 

ought  by  me  to  be  recorded ;  and  that  I  will  faithfully  and  impartially 
discharge  and  perform  all  the  duties  required  of  me,  to  the  best  of  my 
understanding.     So  help  me  God." 

When  said  oath  is  taken  by  the  Ordinaries,  or  their  deputies,  acting  in 
a  certain  contingency  as  Clerks  of  the  Superior  Court,  they  may  take  it 
before  any  person  authorized  to  administer  an  oath,  and  enter  it  on  the 
minutes  of  the  Superior  Court. 


\ 
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§2(>(>.  (254.)  (255.)  Jfusf  giir  bond  and  mai/  appoint  diputj/.  They 
iC^T^! 'Act  of  al<(^  shall  at  the  sinio  time,  (except  those  appointed  by  the  Jiulges  of  the 
Aor'of'ifet-'fe,  SiqHM'ior  Courts  and  tlux^e  so  by  operation  of  law^)  execute  a  bond  in 
^'  '^''-  the  sum  of  three  thousand  dollai*s,  with  gotxl  security. 

T]\ey  shall  have  the  j>ower  to  aj^point  a  deputy  or  deputies,  i^nd  may 
ivtpiire  from  them  bonds,  Avith  o-^xxl  seeurity,  who  shall  take  the  same 
oath  as  the  clerks  do  beibre  enterino;  u])on  the  discharge  of  their  duties, 
and  whose  powers  and  duties  are  the  same  as  long  as  the  principal  con- 
tinues in  otlicx^,  and  not  longer,  for  the  faithful  performance  of  which  they 
and  their  securities  are  bound. 

Proeo?:?  jisrncd  by  deputy  clerk  is  vnlid:  11  Ga.,  ITS.  So,  also,  Ji,  fa.:  40  Ga.,  423.  He  may 
administer  all'uluvit  in  fontta  paiu^erls  :  2(5  Ga.,  020. 

ActofiToo.c.p.      §267.  (25G.)  Duties  of  ClcrJx's.     It  is  the  duty  of  the  Clerks  of  the 

C.  p.  ii»i».   Act  »^upeiioi  vouii — 

^L^-J^^v ^;,Vi-n       1.  To  Ivcei)  their  offices  and  all  thino;s  bclono-ino:  thereto  at  the  comity 

6m.  Actoll"v>0,    ,  1  T         /^  1  1  •  •      1  1      p  1 

c.  p^>"v.  ^  Act  site  and  at  the  C  ourt-house,  unless  impracticable  irom  any  cause,  when, 
77,  7n    "^"^  ^'^^'  by  special  permission  of  the  Ordinary,  it  may  be  kept  at  some  other 

designated  ])lace  not  more  than  one  mile  therefrom,  of  which  public 

notice  must  be  given. 

2.  To  attend  all  sessions  of  the  Courts  and  keep  fair  and  regular  min- 
utes of  their  proceedings  from  day  to  clay,  including  a  transcript  of  the 
Judge^s  entiy  on  his  dockets  when  not  more  fully  shown  in  a  book  kept 
for  that  purpose. 

Genekal  note  on  mixutes  of  Court. — What  must  go  upon  the  minutes — (Presentment  of 
the  Grand  Jury) — 1  Kelly,  243.  (Order  making  parties):  1  Kelly.  355.  (Rule  nisi  to  set  aside  non- 
suit) :  5  Ga.,  270.  (Brief  of  evidence  in  motion  for  new  trial) :  7  Ga.,  436  ;  10  Ga.,  93  ;  13  Ga.,  403 ;  21 
Ga..  214.  (Order  for  defendant  to  answer  bill  in  equity):  11  Ga.,  328.  (Jwdgmeot  of  the  Supreme 
Court) :  14  Ga.,  653  ;  28  Ga.,  29.  (Order  directing  sci.  fa.  to  issue) :  17  Ga.,  186.  (ConscBt  of  party  to 
•  examination  of  opi)Osite  party  {IS  witness):  22  Ga.,  302.  (Order  api>ointing  guardian  ad  litem):  27 
(ra.,  5oo,  (Suprpcstion  of  death  of  partj') :  38  Ga.,  444.  {Nol.  ]yrofi.):  41  Ga.,  507.  They  shoiildshow 
the  entire  proceedings  of  the  Court:  21  Ga.,  133.  Transcript  of  the  Judge's  entry,  when  orders, 
verdicts,  etc.,  do  not  more  fully  show  the  action  of  the  Court:  Jb,  Must  transcribe  these  entries 
showing  action  in  a  cause  when  that  action  does  not  otherwise  appear  in  the  minutes:  38  Ga.,  444. 
Kecord  of  deed  on  minutes :  9  Ga.,  440.  The  Court  may  change  its  sentence  before  its  entry  on  the 
minutes  :  28  Ga.,  235.  If  facts  do  not  appear  upon  the  miniates,  the  legal  presumption  is  that  they 
do  not  exist,  especially  after  the  lapse  of  three  yeai^s:  42  Ga,,  203.  As  to  amendments  of,  sec23491 
et  seq. 

3.  To  issue  and  sign  (and  attach  seals  thereto  when  necessary)  every 
summons,  subj^fcna,  writ,  execution,  process  or  order,  or  other  paper  under 
the  authority  of  the  Court. 

[4.  It  shall  be  the  duty  of  said  clerks  to  keep  always  on  hand  and 
ready  for  use,  blanks,  vfith  printed  instructions  for  taking  interroga- 
tories.]    (a.) 

5.  To  keep  in  Court,  convenient  of  access,  the  folloAving  dockets,  to-wdt : 
A  common  knv  docket  of  civil  cases,  in  v/hich  must  be  entered  by  appear- 
ance term  the  names  of  the  parties  and  attorneys,  the  nature  of  the  action, 
and  the  sherifrs  return  ;  an  ap2:>eal  docket  and  an  equity  docket,  in  which 
must  be  entered  all  the  cases  to  the  respective  terms  to  which  they  are 
returned  or  stand  for  trial,  together  with  other  entries,  as  in  the  case  of 
the  common  law  docket. 

A  claim  docket,  a  certiorari  and  an  illegality  docket  in  the  same  man- 
ner. A  motion  docket  for  entering  all  motions  to  be  submitted  to  the 
Court,  sliowing  the  nature  of  the  motion,  and  the  parties  and  attorneys 
thereto. 

Motion  docket  is  no  part  of  the  record  :  1  Kelly,  355 :  4  Ga.,  159 ;  11  Ga.,  331.  No  fee  in  advance 
for  entering  case  on :  30  Ga.,  938.    See  old  rule  of  Court,  No.  40:  2  Kelly,  474. 

A  sub2:)oena  docket  for  civil  cases,  and  one  for  criminal  cases,  in  which 
must  be  entered  the  case  in  which  the  subpoena  issues,  the  date,  the  name 
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of  witness,  hr  whom  issuwl,  jukI  to  w])oiri  (l(;llv(.'r(;(l,  an^l  any  rotiirn  of 
the  >slH;r.iir  thcnion, 

III  the  Ibrmor  must  Ixi  likewise  entered,  ajxl  iji  tlic  name  manner  the 
iswuing  of  commissions.  A  trial  docket  of  criminal  ea.sc«  in  whic-h  must 
be  entered  all  thci  criminal  cases  in  the  order  the  indi<;tments  arc  f(iund, 
the  nature  of  the  ()(rens(;,  and  the  tittoiTKys  for  tlie  defen.se. 

A  docket  in  whieh  must  be  cjitcn^d  all  criminal  ca.sf«  which  have  been 
on  the  criminal  docket  for  as  much  as  five  years  without  any  exlstin^^ 
arrest,  and  which  must  !)e  ins])<x^te<I  by  thx;  Cornet  at  h^ast  onr'(;  a  year, 
that  if  ncccvssary  any  (ase  may  ha  retransferred  to  the  (Timinal  dock(;t. 

Execution  do(;ket,  and  enter  therein  the  names  of  ])laintififs,  their  attor- 
ney, and  the  defendants,  the  amount  of  prin(;i])al  and  interest  and  costs; 
the  date,  the  term  to  which  returnable,  to  whom  and  when  <lelivered,  and 
by  whom  and  when  returned,  and  an  entry  of  satLsfaction  or  nulla  bona, 
lus  the  case  may  be,  with  the  dates  theroofl 

Such  docket  as  evidence :  30  Ga.,  823. 

Duplicates  of  the  common  law,  appeal  and  criminal  dockets,  one  for 
the  use  of  tlie  bench,  the  other  for  the  use  of  the  bar,  in  which  last  must 
be  copied  from  term  to  term  all  the  entries  made  in  the  former.  All  pJriJir  Crmrf  ^ 
appeal  cases  must  be  entered  on  the  same  appeal  docket,  and  in  theorder^l^-Si^.  2Keiiy, 
and  at  the  time  received.  Divorce  cases  are  first  to  be  entered  on  the 
equity  docket,  and  after  one  trial  are  to  be  entered  on  the  appeal  docket 
in  their  proper  order  from  the  minutes, 

Jts  to  calling  appearaiiee  docket:  25  Ga.,  592;  37  Ga.,  667. 

Gf'  To  record  in  w^ell  bound  books  within  six  months  after  tlie  final 
determination  of  any  civil  suit,  all  the  proceedings  relating  thereto. 

This  does  not  iiicltide  the  evidence  given  in  oai  the  trial:  38  Ga.,  593. 

7.  To  keep  well  bound  books  for  recording  all  deeds,  mortgages,  and 
other  liens  and  bills  of  sale  separately. 

8.  To  have  properly  stamped  and  labeled,  and  numbered  or  lettered, 
if  required,  all  the  books  herein  enumerated,  and  to  keep  for  each  (except 
the  dockets  called  by  the  Court,)  a  proper  index,  and  to  supply  any  of 
said  books  or  indexes  needed,  and  to  transcribe  the  contents  of  an}^  books 
of  record  which  may  be  in  a  dilapidated  condition.  ^ 

9.  To  keep  all  the  books,  papers,  dockets  and  records  belonging  to  their 
office  wdtli  care  and  security,  and  the  papers  filed,  arranged,  numbered 
and  labeled,  so  as  to  be  of  easy  reference, 

10.  To  procure  and  preserve  for  public  inspection  a  complete  file  of  all 
newspapers  in  which  their  advertisements  appear,  and  have  them  bound 
in  volumes  of  suitable  size  to  be  deposited  and  kept  with  theii'  other 
records. 

11.  To  keep  at  their  offices  all  publications  of  the  laws  of  the  United 
States  furnished  by  the  Governor,  and  the  laws  andjournalsof  this  State, 
all  statute  laws,  digests,  this  Code,  the  Supreme  Court  reports,  and  all 
other  law  books,  or  other  public  documents  distributed  to  them  for  the 
public  convenience. 

12.  To  procure,  within  thirty  days  after  their  qualification,  (if  not 
already  done,)  a  substantial  seal  of  office,  with  the  name  of  the  Comt  and 
county  inscribed  thereon. 

13.  To  make  out  and  deliver  to  any  applicant,  upon  payment  of  leg^al 
fees,  a  correct  transcript,  properly  certified,  of  any  minute,  record,  or  file 
of  their  office. 
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14.  To  make  out  transcripts  of  the  record  of  all  cases  for  the  Supreme 
Court,  as  the  laws  require. 

15.  To  make  a  minute  on  all  conveyances  or  liens  of  the  day  left  for 
12^6.              reooixl,  and  the  day  recorded,  to  be  signed  officially,  which  shall  be  evi- 
dence thereof,  and  to  attest  deeds  and  other  written  instruments  for  regis- 
tration. 

The  Clerk  of  the  Superior  Court  aloue  of  the  county  in  which  a  deed  is  attested,  and  in  which 
it  must  bo  recorded,  can  by  his  olVu-ial  attestation,  with  one  or  more  witnesses,  give  it  such  authen- 
ticity as  to  admit  it  to  record :  26  Ga.,  40G. 

IG.  To  administer  all  oaths  during  term  time  required  by  the  Court, 
and  to  record  all  oaths  required  by  law. 

17.  To  ])erforni  such  other  duties  as  are  or  may  be  required  by  law,  or 
as  necessarily  appertain  to  their  offices. 
Act  of  1799,  c.       §-GJ^.  (257.)  Jlay  administer  oaths.     The  Clerks  of  said  Courts  have 
p.  574.  authority : 

1.  To  administer  oaths  and  take  affidavits  in  all  cases  permitted  by 
law,  or  where  the  authority  is  not  confined  to  some  other  officer. 

2.  To  receive  the  amounts  of  all  costs  due  in  the  Court  of  which  they 
are  Clerks,  and  other  sums  wdienever  required  to  do  so  by  law,  or  order 
of  the  Judge,  and  not  otherwise. 

3.  To  advertise  under  the  same  rules  and  restrictions  as  the  sheriffs. 

4.  To  exercise  such  other  powers  as  are  or.  may  be  conferred  upon 
them  by  law. 

Have  no  authority  to  collect  money  on  judgments  or  fi.  fas. :  31  Ga.,  359. 

§269.  (258.)  Failure  of  duty.  Any  such  Clerk  failing  to  perform  any 
duty,  or  to  exercise  any  authority  when  required,  set  forth  in  the  two  pre- 
ceding sections^  is  subject  to  be  fined  for  each  offense  by  the  presiding 
Judge,  during  term  time,  as  for  a  contempt,  on  information  of  any  party 
aggrieved,  of  which  he  shall  have  notice  in  writing. 

§270.  (259.)  Clerh  subject  to  rule.  If  any  of  such  Clerks  receive  any 
money  on  any  suit  or  judgment  from  their  Courts,  or  otherwise,  and  do 
not  faithfully  account  for  it,  they  are  liable  to  rule  as  sheriffs  are,  and 
they  and  their  sureties  are  likewise  liable  on  their  official  bond. 

§271.  (260.)  Subject  to  rule  after  out  of  office.  They  are  subject  to  the 
v^m.  "'  '  rule  and  order  of  their  respective  Courts  after  their  retirement  from  office, 
as  sheriffs  are. 

§272.  (261.)  3Iay  be  removed.  They  are  subject  to  be  removed  from 
office  by  the  Judge  of  the  said  Court  for  any  sufficient  cause,  including 
incapacity  or  misbehavior  in  office,  charges  for  which  must  be  exhibited 
to  the  Court  in  waiting,  and  the  facts  tried  by  a  special  jury,  such  Clerk 
being  entitled  to  a  co])y  of  the  charges  three  days  before  trial. 

§273.  (262.)  Clerk's  office  subject  to  examination.  Their  offices  are 
suljject  to  an  examination  by  the  grand  juries,  their  committees,  or  any 
person  w^hom  they  may  ^specially  empower  to  report  to  the  same,  or  a  suc- 
ceeding grand  jury,  or  to  the  Judge  of  the  Su^^erior  Court,  who  shall  sub- 
mit in  writing  the  condition  of  said  offices,  and  specify  any  neglect  of 
duty,  or  any  thing  done  wrongly  or  corruptly  by  such  Clerk. 

General  Note.— Certificate  of  Clerk  the  best  evidence  of  the  filing  of  the  paper:  15  Ga.,  483. 
Parties  should  not,  take  original  papers  out  of  his  office:  30  Ga.,  674.  See,  also,  rules  of  Court, 
Nos.  69. 16-19,  40.  51. 

[Sections  263  and  264  repealed  by  Acts  of  1871-2,  p.  51.] 


PART  I.— TITLE  Y.— CIIAPTEP.  \\\. 


hi 


Article  3.— Receiverfl. 


ARTICLE  III. 


IlECEIVEJtS. 


Section. 

274.  lloccivcr  may  be  appointor],  when. 

275.  Funds  invested  fX'ndiiiK  lit,i;<iition. 

276.  Duties  and  liabilities  of  lieeeiver. 


SKrTif)>r. 

277.  Heeeivor  roqiiirod  to  Kwa  bond. 

278.  lleeeivers  oi  bunk;'.,  etc. 


§274.  (265.)  Receiver  J  v)hen  an  officer'  of  the  Court.     Wlicn  any  fund 
or  property  may  be  in  litigation,  and  tlie  riglits  of  eitlier  or  l^otli   j)artiesAct  ofiVz-'rA 
cannot  otherwise  be  fully  protected,  or  when  there  may  be  a  fund  or  pro]r>-^' 
erty  having  no  one  to  manage  it,  a  Receiver  of  the  same  may  be  appointed,  tfff^jv-zjif^' 
(on  a  proper  case  made,)  by  the  Judge  of  the  Superior  Court  having  juris- 
diction thereof^  cither  in  term  time  or  vacation,  and  such  Receiver  is  an 
officer  of  said  Court. 

Sucli  appointment  being  made  in  vacation,  the  Judge  may  in  vacation  enforce  the  delivery  of 
the  fund  or  property  to  the  Receiver,  by  attaching  and  imprisoning  any  party  refusing  obedience 
to  his  order:  34  Ga.,  162.    The  Receiver  is  an  officer  of  Court:  11  Ga.,  413. 


§275.  (266.)  When  fund  may  be  invested.  The  presiding  Judge,  in 
his  discretion  under  the  law,  may  order  any  funds  in  the  hands  of  a 
Receiver,  or  any  other  officer  of  Court  awaiting  the  determination  of  a 
protracted  litigation,  to  be  invested  in  State  bonds,  as  executors  and 
administrators  are  authorized  to  do. 

§276.  (267.)  Duties  of  Receivers.  The  Receivers  so  appointed  must 
discharge  their  trust  according  to  the  order  or  decree  of  the  Courts 
appointing  them,  and  are  at  all  times  subject  to  their  orders,  and  may  be 
brought  to  account  and  removed  at  their  pleasure. 

§277.  (268.)  Receivers  may  he  required  to  give  bond.  The  Judges  of 
the  Superior  Courts  may,  in  their  discretion,  require  such  Receivers  to  give 
bonds  conditioned  for  the  faithful  discharge  of  the  trust  reposed,  and  if 
they  require  them,  they  must  fix  the  amount  and  the  sufficiency  of  the 
security,  and  also  regulate  their  compensation. 

Whether  the  security  required  of  the  Receiver  is  sufficient,  is  a  matter  of  discretion :  11  Ga., 
587.    They  ought  generally  to  be  required  to  give  security :  23  Ga.,  31. 

§278.  (269.)  Returns  of  Receivers,  how  made.     Receivers  of  banks  or^ 
other  corporations  hereafter  appointed  by  any  power,  are  amenable  to,  "^     ' 
and  must  make  their  returns  to,  the  Superior  Court  of  the  county  where 
they  reside  at  the  time  of  the  appointment. 
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CHAPTER  IV. 


THE  COUNTY  COURT  AND  TTS  OFFICERS. 


Sf.ctiox. 
27i>.  County  Judiro,  hij;  appointment,  etc. 
280.  VaiMiu'ios,  ho\Y  lillod. 
1281.  .huliTo's  salnry. 
Ll*^-'.  Civil  .iiiris(lii.-tion. 
128;>.  SiHH-ial  jmij^dietion. 
284.  Suits,  how  i-onuuonood. 
28o.  Trial,  continuanoo,  iimondments. 
2S(i.  Appeals. 

287.  (Vrtiorari  in  civil  cases. 

288.  liailitr.  his  o:'th  and  bond. 
28i>.  Spooial  bailiffs. 

2^>0.  Proooss.  by  whom  served. 

2;n.  Docket  of  civil  cases. 

2^'2.  Executions,  when  and  how  issued. 

2i';^.  Claims  and  illcuralities. 

2\n.  Powers  of  Judije. 

2ii5.  Jurisdiction  as  to  tenants,  etc. 

2'.Hi.  Costs  in  civil  cases. 

2l>7.  Criminal  jurisdiction. 

29S.  Juries,  how  procured. 


SlCCTtOX. 

2i''J.  Proceedings  without  indictment. 

000.  Costs  in  criminal  cases,. 

001.  (\'rtwr<(7-i.  in  criminal  cases. 

002.  (Certiorari,  \\o\\  obtained. 
i?n:>,  Jiidu-ment  on  certiordri. 
oM.  Docket  of  criminal  cases, 

305.  Judge's  power  as  to  jail  and  contempts. 
30().  Judge  shall  act  alone. 

307.  Attendance  i)f  witnesses. 

308.  Laws  applicable  to  Court. 
301).  C^crtiorari  to  verdict  of  jury. 

310.  Criminal  process,  how  directed. 

311.  Bailiff's  sales. 

312.  Office  of  Judge,  where  kept. 

313.  Other  duties  of  Judge. 

314.  Cases  transferred. 

315.  Costs,  how  collected. 
31().  Salary,  when  fixed. 

317.  Judge  may  grant  new  trials. 


[Tlie  law  as  to  County  Courts,  from  270  to  335,  inclusive,  repealed  by 
Constitution  of  1868,  Article  V.,  section  16,  and  the  law  as  to  the 
Inferior  Court,  from  336  to  353,  inclusive,  repealed  by  Constitution  of 
1868,  Article  Y.,  section  14.] 

§279.  County  Judge,  his  appointment,  qualifications  and  term.  [The 
Governor  of  the  State  of  Georgia,  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  for  each  county  in  said  State  of  Georgia,  (except 
the  counties  of  Harralson,  Pickens,  Pike,  Cobb,  Dawson,  Forsyth,  White, 
AValton,  Bulloch,  Paulding,  Effingham,  Montgomery,  Charlton,  Telfair, 
Clinch,  Coffee,  Irwin,  Sumter,  Wilkinson,  Gilmer,  Appling,  Fannin, 
Jefferson,  Colquitt,  Worth,  Mitchell,  Emanuel,  Johnson,  Glasscock,  Fay- 
ette, Union,  Franklin,  Chatham,  Tatnall,  Harris,  Chattooga,  Wilcox, 
Talbot,  Ware,  Bartow,  Cherokee,  DeKalb,  Banks,  Pierce,  Towns,  and 
INIilton,)  a  suitable  person,  not  less  than  twenty-five  years  of  age,  and  a 
resident  of  the  county  for  which  appointed  one  year  immediately  before 
his  appointment,  to  act  as  a  County  Judge,  to  have  such  jurisdiction  as 
shall  be  hereinafter  set  forth ;  said  person  so  appointed  and  confirmed,  to 
'72,'pp.^&s,  m  act  as  such  County  Judge  for  four  years  from  the  time  of  receiving  his 
commission,  to  be  delivered  to  him  by  the  Governor  aforesaid,  and  quali- 
fying thereunder,  and  to  continue  in  office  until  his  successor  is  appointed, 
commissioned  and  qualified  in  the  same  way ;  so  long  as  the  law  of  this 
chapter  remains  in  force,  the  said  office  of  County  Judge  shall  be  filled  as 
aforesaid,  and  the  term  of  office  is  for  four  years:  Provided,  however,  that 
the  law  of  this  chapter  shall  not  take  effect  so  as  to  allow  a  County  Judge 
to  be  appointed  for  any  county  until  the  grand  jury  thereof  shall,  by  a 
majority,  so  recommend.]     (a.) 

§280.  Vaeancies,  hoiv  filled.  [If  a  vacancy  occurs  after  the  first  appoint- 
ment, from  any  cause,  in  said  office  of  County  Judge,  the  Governor  of  the 
State  for  the  time  being  shall  fill  the  same  as  in  case  of  Judges  of  the 
Superior  Court,  and  shall  also  submit  his  appointments  for  confirmation 
!y2;p';2v[^^^'to  the  Senate,  as  in  case  of  Superior  Court  Judges,  and  all  the  rules  of 
law  and  rcfjuirements  of  the  Constitution  now  in  force  as  to  the  appoint- 
ment of  Judges  of  the  Superior  Court  shall  apply  to  said  appointment  of 
County  Judges,  so  far  as  the  same  can  be  applied  under  the  law  of  this 
chapter.]     (Ij.j 
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§281.  Judge^H  Hdlary^  and  hoio  paid,  [Hnu]  Cr)iinty  'IikV^c,  wlion  ho 
ap])<)iiit(Ml  and  (lonunissiojKKl,  slmll  n;(;(;iv(i  a  salary  as  follfnvs:  '\1\('.  ^rand 
juiy  (>r  each  (M)iinty  at  its  Sj)rlii;(  tvriw  shall,  after  a  riarcful  (;xarnijialIon, 
assess  and  dc(;]are  what  aniount  shall  Ixj  ])aid  to  said  County  Judgo  for 
his  services  as  Judge  in  criminal  rnatt(;rs,  and  for  liis  services  in  attending 
to  such  county  l)usiness  as  niay  Ix;  (intrusted  to  him  l)y  the  ] provisions  of 
this  chapter,  said  sum  so  ass(!ssed  to  he  levied  by  th(;  Ordinary  of  eacli 
county  as  provided  in  this  section,  and  tlie  Ordinary  of  each  of  said  coun- 
ties, when  he  levies  the  tax  for  county  purposes,  shall  at  tlie  same  time 
levy  the  sum  aforesaid  liereby  allowed  to  the;  County  .Tudg(,'S,  which  shall 
be  collected  with  the  other  county  taxes,  and  after  beinf*;  paid  over  to  the 
county  treasurer  of  each  county,  ])aid  over  to  the  said  County  Judges,  and  42,  v.  w.k  Act 
if  any  of  said  County  Judges  shall  die  or  resign  his  office,  or  be  otherwise  J'^-l'"'^^^^'^^^" 
removed  from  his  office,  then  such  jwo  rata  part  of  his  aforesaid  salary 
shall  be  paid  him  as  he  is  justly  entitled  to.  If  no  salary  shall  be  ]-ecr>m- 
mended  by  the  grand  jury  of  any  county,  then  the  County  Judge  shall  be 
authorized  to  receive  and  retain  as  his  compensation  the  costs  prescribed 
in  this  chapter.]     (c.) 

§282.  Civil  jurlsdictimi  of  County  Judge.  [The  said  County  Judges 
shall  have  jurisdiction  in  all  civil  cases,  matters  of  contract  and  of  tort, 
(except  where,  by  the  Constitution,  an  exclusive  jurisdiction  is  given  to 
the  Superior  Courts  of  this  State,)  where  the  principal  sum  in  cases  of 
contract,  and  where  the  damage  claimed  in  cases  of  tort  does  not  exceed 
one  hundred  dollars ;  but  in  cases  where  the  principal  sum  so  claimed  or 
damage  is  more  than  fifty  dollars,  there  may  be  an  appeal  to  the  Superior 
Court  as  hereinafter  provided.  Any  person  desiring  to  bring  his  claims 
within  the  jurisdiction  of  the  County  Judge  may  do  so  by  remitting  or(fi)Act?ofiS7i- 
releasing  so  much  of  his  claim  as  will  bring  it  within  the  jurisdiction  '-'P-^^- 
aforesaid  of  the  County  Judge.  The  said  County  Judge  shall  have  juris- 
diction according  to  the  rule  herein  laid  down  over  the  county  for  which 
he  is  appointed,  and  may  hold  his  Courts  at  the  Court-house  or  at  any 
other  place  in  said  county.]     (d.) 

§283.  Special  jurisdiction,  and  hoio  exercised,  [The  jurisdiction  of 
said  County  Judge  shall  also  extend  to  cases  of  contract  where  the  amount 
claimed  is  over  one  hundred  dollars  j^i'hicipal,  and  not  exceeding  two 
hundred  dollars  principal,  upon  the  following  terms :  Whenever  said 
County  Judge  shall  exercise  jurisdiction  on  claims  exceeding  one  hundred 
dollars  principal,  he  must  previously  fix,  by  public  advertisement,  not 
less  than  one  month,  at  the  Court-house  door  of  his  county,  when  and  (*)  Act  of  24tli 
where  he  will  hold  the  terms  of  his  Court  to  adjudicate  such  claims,  ^®^"  •'^'^"^" 
which  terms  must  not  be  less  than  three  months  apart,  and  judgments 
shall  only  be  rendered  at  the  second  term  after  service.  The  time  for 
issuing  summonses  and  service  of  the  same  before  the  first  term  shall  be 
twenty  days.]    (*) 

§284.  Suits,  hoiD  commenced.  All  suits  in  the  civil  matters  set  forth 
in  the  preceding  section  before  the  County  Judge,  shall  be  commenced  bv 
summons,  to  be  issued  and  signed  by  him,  stating  the  nature  of  plaiutilt^'s 
demand,  as  in  the  summons  of  magistrates,  and  commanding  the  party 
complained  of,  or  defendant,  to  appear  at  a  certain  time  and  place  in  the 
county  for  which  he  is  appointed,  specified  in  the  summons,  which  shall 
be  trial  or  judgment  term,  to  answer  the  plaintili*'s  demand;  said  sum- 
mons shall  bear  date  fifteen  days  before  the  time  of  trial  or  judgment,  and 
be  served  ten  days  before  the  same  time,  if  the  principal  sum  or  damage 
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^^^  ^^^^^jjj.^  afovoscikl  olaimoil  dix^s  not  oxoocxl   fifty  dollars,  and  said  summons  shall 

■72.'p.i»iv.  ''  Ixwr  date  twenty  days  before  s:\id  term  of  judgment,  and  be  served  fifleen 
days  bofoi*e  the  scune,  if  the  prineipal  sum  or  damage  aforesaid  claimed 
d(.x\s  exceed  iifty  dollars  and  is  not  more  than  one  hundred  dollai*s.]  (e.) 
§285.  JFrariiH/,  continuance,  anwndmcnfs.  [When  the  time  s^x^eified 
in  s:\id  summons  shall  have  arrived  for  the  hearing,  trial  and  judgment 
of  the  cases  s],xxnfial,  the  Siiid  County  Judge  shall  pnxx^ed  to  hear  and 
determine  the  said  cases  as  aforesaid,  as  Justices,  of  the  Peace  hear  and 
determine  matters  submitted  to  their  jiu-isdietion,  unless  the  case  is  con- 

ffi  Act^ofiiCi-tinual,  which  continuance  may  be  allowal  for  the  same  grounds  and  on 

72,  p.  2i»o.  ^^^^  si^me  terms  as  cases  arc  continued  in  tho  Superior  Courts  of  this  State, 
for  a  pericxl  not  exceeding  ten  days ;  said  summons  may  be  answered  to 
and  defended  as  suits  in  the  Justice's  Courts  by  defendants,  and  either 
}>arty  may  amend  his  pleadings  in  accordance  wdth  the  general  law  of 
amendments  and  the  nature  of  the  proceedings.]    (f.) 

§28 G.  Appeals.  [If  either  party  is  dissatisfied  with  the  judgment  of 
the  County  Judge,  and  the  principal  sum  claimed,  or  damages  claimed, 
exceeds  fitly  dollars,  said  party  may  enter  an  appeal  from  such  judgment 
within  four  days,  under  the  same  rules  and  regulations  as  are  provided 

,^f:; '^^*5^^p- for  appeals  in  this  Code:  Part  3,  Title  5,  Chapter  1.  When  such  appeal 
*  is  entered  said  County  Judge  shall  transmit  the  same,  and  all  papers  con- 
nected with  the  case  appealed,  to  the  clerk  of  the  Superior  Court  of  the 
county  in  which  the  case  w^as  tried,  at  least  five  days  before  the  next  term 
of  the  Superior  Court,  there  to  be  tried  and  disposed  of  as  provided  for 
the  trial  of  appeals  in  the  said  Chapter  1,  of  Title  5,  in  Part  3  of  this 
Code.]     (g.) 

§287.  Certiorari  in  civil  cases.  [If  the  judgment  of  the  County  Judge 
has  been  rendered  in  a  case  where  the  principal  sum  or  damage  claimed 
does  not  exceed  fifty  dollars,  either  party  may  sue  out  a  certiorari  to  his 
judgment,  in  conformity  to  the  Constitution  of  this  State  and  the  provis- 
ions of  this  Code  regulating  certiorctries ;  and  in  his  petition  for  certiorari 
may  state  all  the  decisions  and  judgments  complained  of  as  erroneous, 

<'hK\<?t?of       from  the  beffinnino;  to  the  end  of  the  case.     All  the  rules  provided  in 
'  '  '  this  Co<^le,  for  preparing,  answering,  hearing  and  disposing  of  certiorari es 

from  Justice's  Courts,  shall  apply  to  the  said  certioraries  sued  out  to  the 
decisions  and  judgments  of  the  County  Judge,  which  may  be  disposed  of 
by  the  Judge  of  the  Superior  Court,  in  accordance  with  said  rules,  in 
vacation  or  at  a  regular  term  of  the  Superior  Court.]     (h.) 

§288.  Bailiffy  his  appointment,  oath  and  bond.  [Said  County  Judge 
may  appoint  an  officer  to  serve  all  processes  issued  by  him,  and  all  his 
writs,  and  execute  all  orders  issued  by  him,  from  the  resident  citizens  of 
the  county  where  he  is  to  act,  to  be  called  bailiff;  at  any  time  talking  from 

'72,^p*29(f  ■^*^' ■'^i"^  t^^  same  kind  of  a  bond  and  security  as  is  required  of  constables, 
except  it  shall  not  exceed  the  sum  of  two  hundred  dollars,  and  adminis- 
tering to  him  the  same  oath  administered  to  constables.]    (i.) 

§289.  Special  bailiffs.  [In  cases  of  emergency,  when  more  than  one 
bailiff  is  necessary  to  attend  to  the  business  of  the  County  Judge,  or  there 
is  no  regular  bailiff,  or  he  is  sick,  or  absent,  or  for  any  other  reason  he 
cannot  conveniently  attend,  said  County  Judge  may  appoint,  by  order  on 
his  docket,  a  special  bailiff,  without  taking  from  him  bond  and  security, 
but  in  all  cases  requiring  the  usual  oath  administered  to  constables.  These 
bailiffs,  W'hen  appointed,  shall  have  the  same  authority  to  serve  processes, 
summonses,  orders  and  other  legal  papers  of  the  County  Judge,  over  the 
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entire  TOiinty  over  which  the  County  Jndj^e  lias  jurisdiction,  as  ^^^'^-tab^(!S^.^^^^^^^^j 
have  in  tljcir  several  districts,  and  shall,  for  the  county  in  whicli  th(;y  ani'72,  p^2;^j. 
a])pointed,  have  all  tin;  ri<i,hts  of  a  (jonstahh^,  ajid  be  liable  to  jx-rfbrr/i  all 
the  duties  of  a  constable.]     (j.) 

§290.     Who  may  ^crtm  procrw.      [Th-e  sh(;riir  of  the  cf;unty   or  his 
dc]mty,  or  the  rc<^u}arly  a|)j)oint(!d   bailKl*  of  sjiid  County  Court,  may ''V'-^'^^2,^24tb 
serve  and  execute  all  process<!S  returnable  to,  and  all  j ud gnici i ts  rendcrol 
by  said  Court,  and  any  ])ro(i!SS  of  said  Court.]     (k.) 

§291.  Dockets  of  County  Judr/c.     [Said  CViunty  Judjijcs  shall  each  of 
them  keep  a  docket  of  his  civil  ])roceetlin<^'s,  such  as   is  re(|uirc<l  by  l^v/ 
of  Justices  of  the  Peace,  and  shall  also  carefully  file  away  and   j^reserve  isii-'Ti,  i>.  £0i 
all  the  legal  papers  connected  with  such  j)roceedings,  so  that  tJie  same 
may  be  used  in  other  Courts,  and  by  parties  intcrestciil.]     (k) 

§292.    ExeoutionH,  when  and  how  issued..      [So  S(Kjn  as  judgment  is 
entered,    said  County   Judge  is  compelled  to  issue  an  executi(jn  upon 
such  judgment,  unless  an  appeal  is  taken,  or  a  certhrari  sued  out,  as  hero- (72,^^  *"^^]^  ^^ 
inbefore  provided ;  which  execution  shall  be  in  the  usual  form  issued  by 
Justices  of  the  Peace.]     (1.) 

§293.  Claims  and  illegalities,  [When  such  execution  shall  be  levied 
on  property  to  which  a  legal  claim  is  asserted,  said  claim  shall,  (conform- 
ing to  the  law  regulating  claims,  as  provided  in  sections  4100  and  4101 
of  this  Code,)  be  disposed  of  by  said  County  Judge  instead  of  a  jury,  as 
heretofore  required ;  but  the  same  right  of  appeal  and  cc^iiorari  shall 
exist  as  in  cases  provided  for  in  sections  286  and  287  ;  and  if  any  affida- 
vit of  illegality  is  taken  to  the  proceeding  of  said  County  Judge,  or  to  ^ 
the  execution  of  his  judgments  and  orders,  the  same  shall  be  returned  to  1871-72," p.  29. 
him  for  disposition,  as  cases  of  illegality  are  returned  to  the  Superior 
Court,  with  the  same  right  of  appeal  and  certiorari  as  is  herein  allowed  in 
claims  and  other  cases.  No  claim  case  or  illegality  shall  be  disposed  of 
until  the  County  Judge  has  given  ten  days'  notice  of  the  time  and  place 
of  hearing  the  same,  to  the  parties  interested,  or  their  agent  or  attorneys 
at  law.     (m.) 

§294.  Poivers  of  the  Judge  as  to  witnesses,  papers  and  contempts.  [The 
County  Judge  shall  have  the  same  power  to  procure  testimony  from  wit-  / 

nesses  in  his  county,  to  compel  production  of  papers,  and  to  procure  testi- 
mony by  interrogatories  and  commission,  as  Judges  of  the  Superior 
Courts,  and  shall  have  the  same  general  power  to  issue  any  notice,  writ, 
order  and  processes  necessaiy  to  dispose  of  matters  pertaining  to  his  juris- 
diction as  are  granted  to  Judges  of  the  Superior  Courts  in  their  jurisdic- 
tion, and  shall  be  allowed  to  exercise  the  same  authority  as  to  contempts 
of  officers  and  others,  by  fining:,  not  exceedins:  one  hundred  dollai's,  and  (i> ) Acts  ofisn- 
imprisoning  not  exceeding  ten  days ;  and  whatever  imprisonment  is 
inflicted  by  said  County  Judge,  or  shall  be  necessary  to  enforce  his  ordci's 
and  sentences,  shall  be  in  the  county  jail  of  the  county  in  which  he  is 
Judge,  over  which,  to  the  extent  of  his  jurisdiction,  he  shall  have  as  much 
control  as  a  Judge  of  the  Superior  Court.]     (n.) 

§295.  Jurisdiction  as  to  tenant,  intruders,  etc.  [Besides  the  civil  cases 
and  matters  hereinbefore  mentioned,  said  County  Judge  shall  have  juris- 
diction to  hear  and  determine  according  to  law  all  applications  for  the 
eviction  of  intruders,  tenants  holding  over,  partition  of  personal  property, 
for  the  trial  of  possessory  warrants,  to  issue  and  dispose  of  distress  war- 
rants, to  issue  attachments  and  o-arnishments,  to  foreclose  mortixao-Gs  on 
personal  property,  liens,  to  attest  deeds  and  other  contracts  for  registry,  to 
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ndiniuistor  oaths  of  all  sorts,  niul  to  oxcTciso  the  same  powers  as  was  given 
to  the  County  Court  in  relation  to  attesting,  ai-jproviug,  enforeing  and 
setting  aside  Court  e(M\traets,  as  deseribed  in  this  Code.  The  County 
Judge  shall  have  autlunaty  to  grant  writs  of /?«6m8  coi'jyns  and  determine 
the  same,  as  now  by  law  is  given  to  Ordinaries  in  this  State.  The  said 
County  Judge  shall  allow  parties  interested  to  file  their  defense,  in  writ- 
ing, under  oath,  as  all  defenses  in  all  eases  of  a  civil  nature  before  said 
I  Acts  of  County  Judge  must  be  filed,  and  proceed  to  give  judgment  only  when 
In'-'lih''  ^^^^'^^  notice  and  op]>ortunity  for  defense  is  offered;  and  the  same  rights  of 
ib.,is73.  certiorari  shall  exist  as  to  these  subjects  of  the  County  Judge^>  jurisdic- 
tion as  to  other  civil  cases  mentioned  in  sections  287  and  293,  and  the 
Siime  rights  of  appeal,  when  the  remedy  by  appeal  is  applicable,  shall 
exist  in  relation  to  the  matters  specified  in  this  section  as  is  provided  in 
the  said  sections  286  and  293.]     (o.) 

§296.  Fees  and  costs  in  civil  cases.  [The  entire  Court  costs  in  cases 
over  one  hundred  dollars,  exclusive  of  sherifl'^s  or  bailiff's  fees,  shall  be 
four  dollars,  and  where  a  less  amoimt  is  sued  on,  the  costs  in  each  case 
shall  be  two  dollars ;  and  for  other  matters  submitted  to  him  in  the  pre- 
ceding section,  the  fees  and  costs  of  said  County  Judge  shall  be  as  follows  : 
For  a  case  in  which  discharge  or  specific  performance  is  prayed,  or  other 
(I  \ctsof  ^'^^^^  ^^^^  ^^^^^  claiming  money,  two  dollars;  for  the  foreclosure  of  mort- 
]ri-72.p  202.  gages,  the  partition  of  personalty,  the  removal  of  intruders,  or  tenants 
J  b.,^'iS73.  holding  over,  for  the  certiorari  of  any  case,  for  trial  of  possessory  war- 
rants, and  the  like,  three  dollars ;  for  ever}^  court  contract  which  he  may 
approve,  one  dollar ;  and  where  no  provision  is  made  for  fees  and  costs, 
then  his  fees  and  costs  shall  be  such  as  shall  be  assessed  for  his  services 
by  a  Judge  of  the  Superior  Court.]     (p.) 

§297.  Criminal  jurisdiction  and  proceedings.  [Said  County  Judges 
shall  also  have  jurisdiction  and  authority  as  Justices  of  the  Peace  in  this 
State,  upon  affidavit  made  before  them,  to  issue  criminal  Avarrants — to  be 
in  the  form,  both  as  to  affidavits  and  warrants,  prescribed  in  sections  4618 
and  4619  of  this  Code — 'against  all  persons  accused  of  crimes  and  misde- 
meanors. In  cases  which,  upon  an  examination — which  examination 
they  are  authorized  to  make — appear  to  be  felonies,  said  County  Judges 
shall  commit  the  party  accused  to  jail  for  safe  keeping  so  that  his  presence 
may  be  secured  for  trial  before  the  proper  tribunal,  unless  the  case  be 
bailable  by  a  Justice  of  the  Peace,  when  the  accused  may,  on  complying 
with  the  law  respecting  bail,  be  bound  over  to  appear  before  the  proper 
Court  for  the  trial  of  such  a  case  and  answer  to  the  matters  cliarged 
against  him.  If  the  felony  be  bailable  as  aforesaid,  and  the  defendant 
cannot  give  the  bail,  said  Judge  shall  commit  him  to  jail  for  safe  keeping 
so  that  his  presence  may  be  secured  for  trial  before  the  pro])er  Court  to 
try  such  cases;  Avhen  the  felony  brought  before  him  is  bailable  as  afore- 
said, said  Judge  shall  'have  the  right  to  admit  to  bail  at  any  time  until 
the  Court  which  has  jurisdiction  of  felonies  shall  meet.  In  cases  which 
do  not  upon  examination  apj)car  to  be  felonies,  said  County  Judges  shall 
have  full  authority  and  jurisdicticm,  as  hereinafter  provided,  to  hear, 
determine,  sentence,  decide  and  adjudicate  upon  the  same,  unless  the 
party  accused  shall,  in  a  writing  signed  by  him,  demand  an  indictment 
by  a  grand  jury  of  the  county  in  which  the  misdemeanor  was  committed. 
In  that  case,  the  County  Judge  shall  require  of  the  defendant  demanding 
such  indictment  good  bond  and  security  to  appear  and  answer  to  such 
indictment,  if  found,  at  such  time  and  place  and  before  such  tribunal  as 
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the  said  indictment  may  ha  tried.  If  no  nneli  l)ond  and  Hccurhy  in  given, 
tlien  said  County  >hu]is<'  sliall  connnit  to  jail  for  safe;  keejiin^  tlie  ]K;r-:on 
so  accused  and  demandiii<^  Hiieli  inrliclment,  until  tiie  proper  gnind  jury 
can  act  upon  tlie  charge  and  until  the  case  can  be  h;gally  deterrninf-d.  If 
an  indictment  is  found  by  said  grand  jury,  tlie  Judge  of  tlje  Sujjerior 
C\mrt  may,  if  lie  ehooHcs  so  to  do,  ord(;r  said  indictment  to  b(;  returned, 
Avitli  all  tlie  pa])ers  ])ertaijn'ng  to  said  cas(.',  to  tlie  County  Judge;,  to  be 
disposed  of  by  him,  after  ten  days'  notice  to  the  party  accused  and  the 
])rosecutor,  as  others  are  dis])osed  of  by  him  in  wliieh  no  indietnu-nt  lias 
been  demanded.  In  cases  which  do  not  appear  to  be  felonic.'S,  and  in 
wliicli  no  indictment  is  demanded  by  tlie  party  charged  Avith  a  misde- 
meanor, and  in  cases  of  misdemeanors  upon  which  an  indictment  has  been  i'^7f.'72,  pp.252, 
found  and  returned  to  the  County  Judge  for  trial,  said  County  Judge -^'^♦^'''■^• 
shall  immediately  proceed  to  hear  and  determine  said  cases,  unless  a  con- 
tinuance sliall  be  asked  for  or  a  jury  is  demanded,  as  liereinaft(;r  i)ro- 
vided,  which  continuance,  if  it  falls  Avithin  the  rules  for  the  continuance 
of  criminal  cases  in  the  Superior  Court,  shall  be  granted  to  such  time  as 
is  proper  and  just  under  the  circumstances.  If  parties  accused  shall  not 
ask  a  continuance,  or  shall  be  refused  a  continuance,  and  shall  demand  a 
jury  to  try  their  case,  instead  of  the  County  Judge,  then  the  case  shall  be 
postponed  until  a  jury  can  be  summoned  for  such  trial.]     (q.-) 

§298.  Jurors^  liow  procured  and  im/panneled,  [Jurors  shall  be  procured 
in  the  following  manner:  Said  County  Judge  shall,  from  the  list  of  per- 
sons liable  to  do  jury  duty  in  the  county  wdierein  he  presides,  make  a 
list,  and  putting  their  names  in  a  box  kept  for  that  ]3urpose,  draw,  by  lot, 
the  names  of  tw^elve  jurors,  who  shall  be  snmmond  by  the  same  bailiff 
already  provided  for  in  this  chapter,  (he  beijig  fully  authorized  to  execute 
all  orders,  w^arrants,  writs  and  precepts,  relative  to  criminal  proceedings,) 
to  attend  before  him  at  such  time  and  place  as  he  may  select,  anywhere 
in  the  county  of  which  he  is  Judge,  when  and  wdiere  the  party  accused, 
and  demanding  a  jury  trial,  shall  be  tried  as  accused  parties  are  tried  for 
misdemeanors  in  the  Superior  Courts  of  the  State.  The  accused  shall 
have  no  right  of  peremptory  challenge  to  the  jury  so  summoned,  but  may 
show  any  of  them  not  to  be  free  from  legal  exception,  if  he  can,  and  if .  ,  ,  .  ^^^^ 
he  can,  and  such  exception  is  sustained  by  the  County  Judge,  other  per- '72,  rr^  2^j3,  2i'4. 
sons  liable  to  serve  as  jurors  shall  be  summoned  by  said  bailiff  as  tales 
jurors  are  summoned  in  the  Superior  Court,  until  the  jury  of  twelve  men 
is  obtained.  In  order  to  procure  an  impartial  jury,  the  County  Judge 
shall  ask  the  jurors,  under  oath,  (which  he  may  administer,)  such  ques- 
tions as  will  ascertain  the  mental  condition  of  the  jury,  and  if  any  are 
found  incompetent,  according  to  the  rules  provided  in  this  Code,  he  shall, 
as  before  provided,  have  tcdes  jurors  summoned  luitil  an  impartial  jury 
can  be  procured.  If  the  verdict  of  said  jury,  which  shall  have  the  same 
power  and  duties  as  juries  in  criminal  cases  in  the  Superior  Courts,  as  to 
la>w^  and  facts,  shall  be  against  the  defendant,  he  shall  be  sentenced^  as  in 
cases  where  the  County  Judge  alone  tries  the  case.]     (r.) 

§299.  Proceedmgs  where  there  is  7w  indictment.  [In  cases  where 
no  indictment  of  tlie  grand  jury  is  demanded,  the  County  Judge  shall 
frame  a  WTitten  accusation,  founded  upon  the  affidavit  charging  the 
defendant,  said  accusation  to  be  in  the  name  of  the  State  of  Georgia, 
signed  by  the  prosecutor,  and  distinctly  setting  forth  the  nature  of  the 
offense  charged,  the  time  when,  where,  and  by  whom  committed,  and  that 
it  is  based  upon  said  affidavit  briefly  referring  to  it;  to  this  accusation 
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the  defondant  may  demur  for  insuffieieney  or  plead  to  the  merits,  and  if 
the  aeeusatiou  is  held  iusuflieient  the  County  Judge  shall  frame  another, 
and  another,  until  one  is  adjudged  legally  sutheient,  but  in  no  ease  shall 
the  ]HM*s(>n  aeeused  be  diseliarged  for  sueh  insuffieieney  until  full  oppor- 
tunity is  allowed  to  prepare  the  suffieient  aeeusatiou;  when  the  case  is 
submitted  io  the  County  Judge,  upon  the  pleadings  as  hereinbefore  set 
forth,  (defendant  being  allowed  full  opportunity  to  plead  and  defend  as 
in  eriminal  cases  in  the  Superior  Court,)  the  County  Judge  shall  give 
both  parties,  accuser  and  accused,  time,  if  necessary,  for  a  fliir  and  impar- 
tial hearing,  and  said  County  Judge  shall,  on  the  trial,  before  him  or  a 
jiny,  make  a  tliorough  and  careful  examination  of  all  the  witnesses  and 
testimony,  and  in  no  case  allow  cither  the  State  or  the  accused  to  be 
])rcjudiced  from  any  want  of  an  examination  or  cross-examination  of  the 
witnesses  in  the  case  before  him;  after  the  case  is  submitted,  upon  the 
(?^  Acts  of  isTi- evidence  and  law,  the  County  Judge  or  the  jury,  if  a  jury  is  demanded, 
72,  pp.  lim-o.  shall,  in  ascertaining  the  guilt  or  innocence  of  the  party  accused,  be  gov- 
erned by  the  same  rules  as  govern  juries  in  criminal  cases  in  the  Supe- 
rior Court;  if  the  decision  of  the  County  Judge,  or  the  verdict  of 
the  jury  is  against  the  defendant,  said  County  Judge  shall  at  once  sen- 
tence the  accused  according  to  law,  and  the  rules  of  law  governing 
Judges  of  the  Superior  Courts  in  sentencing  parties  found  guilty  of  mis- 
demeanors. If  the  decision  of  the  County  Judge,  or  the  verdict  of  the 
jury,  is  in  favor  of  the  accused,  he  shall  be  discharged  from  the  accusa- 
tion so  tried.]     (s.) 

§300.  Costs  in  criminal  cases;  fines  and  forfeitures.  [When  the  County 
Judge,  or  the  jury,  shall  believe  the  accusation  to  be  malicious,  such 
Judge  or  jury  may  so  find,  and  assess  all  the  costs  against  the  accuser ;  so, 
also,  in  all  cases  where  the  accuser  shall  fail  to  prosecute  the  case,  said 
Judge  shall  order  that  the  accuser  shall  pay  all  the  costs  of  the  case  from 
beginning  to  end,  inclusive,  together  with  the  jail  fees.  Whenever  said 
Judge  shall  adjudge  that  costs  are  to  be  paid,  either  by  the  accused  or 
the  prosecutor,  the  costs  shall  be  assessed  as  follows :  In  all  cases  begun, 
but  not  tried,  two  dollars  shall  be  paid  (by  the  party  adjudged  liable)  to 
the  County  Judge ;  in  all  cases  tried  by  the  Judge,  or  by  him  and  a  jury, 
the  costs  to  be  paid  him  (by  the  party  held  liable)  shall  be  three  dollars. 
In  all  criminal  cases,  and  in  all  civil  cases  where  the  amount  sued  on  is 
over  one  hundred  dollars,  the  sheriff,  deputy  sheriff  and  bailiff  shall  be 
entitled  to  the  same  fees  in  said  Court  as  are  allowed  to  them  for  similar 
service  in  the  Superior  Courts  of  this  State;  and  in  cases  where  a  less 
sum  is  sued  on,  one-half  of  said  fees  in  said  Superior  Courts.  All  of  the 
costs  assessed  for  the  County  Judge  shall  be  paid  over  by  him  to  the 
county  treasurer  as  fast  as  received,  and  an  account  given  of  the  same  at 
each  term  of  the  Court  to  the  grand  jury.  If  said  Judge  shall  use  any 
of  said  costs,  or  fail  to' turn  over  the  same,  he  shall  be  liable  criminally, 
as  county  treasurer  under  section  4368  of  this  Code.  Whenever  the 
bailiff  shall  not  be  able  to  collect  his  costs,  on  account  of  the  poverty  or 
insolvency  of  the  defendant,  he  shall  be  allowed  the  same  from  the  fines 
and  forfeitures  hereinafler  mentioned,  and  costs  paid  over  to  the  county 
treasurer  froin  cases  in  the  County  Court,  and  in  all  cases  when  an  accu- 
sation is  made  by  any  person,  the  County  Judge  is  hereby  required  to 
use  the  same  proceedings  to  secure  the  costs  of  the  cases  presented  to  him 
as  the  Code  recpiires  of  Justices  of  the  Peace  issuing  criminal  warrants, 
not,  however,  exacting  security.     When  a  party  is  adjudged  liable,  in  a 
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crimiruil  procwsdin^,  to  pay  (nsts  or  fincH,  or  botli,  tlio.  sarrif;  .sliall  Ik^  col- 
lected JUS  costs  5111(1  lines  nrv.  coll(;(;te(l  in  tin;  Sii[)crior  Courts.      W'ljatcvfT 
lines  and  forfeitures  are  (;oIle(;t(!d    }>y  virtue  of  the  sentcncfj  or  judgment 
of  the  County   Judge,  shall   be  eollect(;d  and  j)aid   r>ver  to  tin;  ^'ounty  ^t)  Act^•ofl87l- 
trcasurer  of  each  county,     ^aid  County  Judge  sliall  hav(;  jurisdir;tion  to '"2.  ^  2fg-   Act 
determine   lorieitures,    as    other    nioiu^y    demands,    unless    the   amount i*i7;i. 
involved  exceeds  his  jurisdi(;tion,  when  the  bond  shall  Ix;  turn(;d  over  to 
be  .forfeited  in  the  Superior  Courts,  and  all  money  coll (jctcd^tiiererjn,  save 
the  expenses  of  collection,  shall  be  paid  over  by  the  County  Judge  to  the 
county  treasurer.]     (t.) 

§301.  Certiorari  in  criminal  cases,  [The  County  Judge  shall  have 
the  right  to  try  any  and  all  of  the  criminal  cases  which  may  properly 
come  before  him,  at  any  place  in  the  county,  and  the  right  to  certiorari 
from  his  decision  and  judgment  in  all  criminal  cases  shall  exist  as  in  all 
civil  cases,  and  the  certiorari  shall  be  obtained  and  disposed  of,  either  in 
term  or  vacation,  in  the  following  mode,  to-wit:  Such  certiorari  may  bec^)^^,^^^,^!^-^. 
had  under  the  sanction  and  order  of  the  Judge  of  the  Superior  Courts  of''-.  I'l^-  -<^-i-^-fj- 
the  Circuit  in  the  county  in  which  the  case  is  tried,  in  all  criminal  cases, 
upon  a  petition  in  writing,  by  the  defendant,  to  said  Judge,  complaining 
of  errors  and  showing  sufficient  grounds  of  error,  in  ten  days  after  such 
trial.  This  petition  shall  state  the  grounds  of  comj)laint,  and  give  a  brief 
of  the  material  evidence,  and  be  duly  sworn  to.]     (u.) 

§302.  Certiorari^  when  and  how  granted.  [If,  upon  examination,  the 
Judge  of  the  Superior  Court  shall  consider  the  petitioner  entitled  to  a 
writ  of  certiorari,  it  shall  be  his  duty  to  issue  such  writ,  directed  to  the 
County  Judge  aforesaid,  as  in  civil  cases,  requiring  him  to  certify  and 
send  up  to  him  a  complete  and  accurate  history  of  the  case  so  tried :  Pro- 
vided, that  no  writ  of  certiorari  shall  be  granted  in  a  criminal  case  unless  ^^^^g^^^^jg-j^, 
the  accused  shall  first  have  filed  his  affidavit,  setting  forth  that  he  has  '"2,  p.  296. 
not  had  a  fair  trial,  and  that  he  has  been  wrongly  and  illegally  convicted, 
and  unless  the  party  applying  shall  give  such  bond  and  security,  or  make 
such  affidavit  as  is  permitted  in  this  Code  for  parties  in  criminal  cases 
carrying  up  such  cases  to  the  Supreme  Court  of  this  State.]     (v.) 

§303.  Hearing  of  certiorari,  and  judgment  thereon.  [The  history  of 
the  case  given  by  the  County  Judge  in  obedience  to  the  writ  of  certiorari 
shall  be  called  his  answer,  and  which  shall  be  subject  to  correction  and 
traverse  as  is  provided  for  in  sections  3990  and  3994  of  this  Code,  except 
that  said  Judge  of  the  Superior  Court  shall  try  said  traverse.  Said  Judge  iv^  Acts  of 
of  the  Superior  Court  shall  hear  and  determine  said  certiorari  and  return  ^'  -  '-«p--  * 
at  any  time  after  ten  days^  notice  is  given  to  the  accuser,  and  then  may 
pass  such  judgment  or  sentence  as,  in  review  of  the  W'hole  case,  is  con- 
sistent with  justice.  In  all  cases  wdiere  the  County  Judge  alone  tries  the 
case,  such  Superior  Courts,  on  certiorari,  may  pass  such  sentence  or  judg- 
ment as  is  consistent  with  law*]     (w.) 

§304.  Docket  of  criminal  case.    [Said  County  Judge  shall  keep  a  docket 
of  all  criminal  cases  disposed  of  by  him  as  hereinafter  provided,  and  shall 
therein  state  the  case,  its  nature  and  disposition,  and  shall,  as  in  civil  •fo/pfocj^-^^'^" 
cases,  keep  carefully  all  the  papers  separate  so  as  to  be  able  at  any  time 
to  make  a  true  history  of  the  cases  disposed  of.]     (x.) 

§305.  Jiidge^s  poioer  over  the  jail,  and  as  to  contempts.  [Said  County 
Judge  shall,  in  the  trial  and  determination  of  criminal  cases,  have  the 
same  authority  to  preserve  order  and  punish  contempts  as  is  given  him 
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^  *  *    fic-1  ^1^  ^'^"^"i^  oases,  aiul  shall  have  the  same  authority  and  control  of  the  jail  for 

'7:2.  p.  i\>.         tlie  ]ninisliinent  or  orteuaers  as  the  Jiulges  ot  the  Superior  Couvts. J     (j.) 

§;>0l).   Coinifi/  Judge  not  to  act  u-ith  Justices  of  the  Feace.    [Said  County 

Judge  shall  at  no  time  exercise  jurisdiction  in  criminal  cases  in  concur- 

(t^A  ts  of  1S71- ^^^^'^'  ^^^^^^  '^  Justice  of  the  Peace;  all  cases  brought  before  the  Justices  of 

•?2.p.29i>.        the  Peace  of  the  county,  if  they  shall  api)ear  to  be  misdemeanors,  shall  at 

once  be  turned  over  to  the  })ro|)er  County  Judge  for  trial,  which  shall  be 

treatcxl  by  him  as  if  originally  brought  before  him.]     (z.) 

§307.   Attendance  of  witnesses  compelled.     [Said  County  Judge  shall 

(aK\ct5ofiS7i-have  the  same  authority  to  procure  testimony  and  compel  the  attendance 

...  p. -.H).        of  witnesses  in  criminal  cases  as  Judges  of  the  Superior  Courts.]     (a.)  ' 

§308.  Laws  made  applicable,    [All  the  law  of  this  State  applicable  to 

criminal  proceedings  before  Justices  of  the  Peace  and  the  Judges  of  the 

Su])erior  Courts,  nc^t  inconsistent  Avith  the  provisions  of  this  cha])ter,  and 

(b^Actsofisn-'^^*^^i<^'l^  ^'^^^  ^^^  applied  to  criminal  proceedings  before  County  Judges,  and 

-72,  pp.  L^V3-7.    r^w  {[^Q  j.^^y  Qf  the  State  applicable  to  civil  proceedings  before  Justices  of 

the  Peace,  not  inconsistent  with  the  provisions  of  this  chapter,  and  which  i 

can  be  applied  to  civil  proceedings  before  the  said  County  Judge,  are 
hereby  made  a  part  of  this  chapter.]     (b.) 

§309.  Certiorari  to  verdict  of  jury.  [Whenever  a  trial  by  jury  ls 
demanded,  and  the  same  shall  be  had  before  the  County  Judge  and  a 
jury,  on  which  tlie  County  Judge  is  hereby  authorized  to  act  as  a  Judge 
of  the  Superior  Court  in  criminal  trials,  and  the  party  accused  is  found 
guilty,  and  error  by  the  jury  is  complained  of,  the  Judge  of  the  Su])erior 
Court  shall  have  full  power  and  it  is  hereby  made  his  duty  to  revise  their  I 
re)  \ct=!ofi87i-r^'^^^^^^^^^S  ^^V  certiorari,  obtained  as  is  hereinbefore  provided  in  criminal 
'72.  p.  297.  cases  before  the  County  Judge  alone ;  and  if  a  material  error  is  discovered 
by  him  in  the  finding  of  the  jury,  he  shall  grant  a  new  hearing  before  a 
jury  to  be  had  in  the  same  mode  as  the  first  trial.  The  writ  of  certio7'ari 
in  this  class  of  cases  shall  be  directed  to  the  County  Judge,  requiring  him 
to  certify  all  the  proceedings  before  the  jury,  so  that  the  Judge  of  the 
Superior  Court  can  ascertain  if  any  error  was  committed  by  the  jury  and 
rectify  the  same.]     (c.) 

§310.  Process  in  crimincd  cases ,  hoiv  directed.     [The  County  Judge 
may,  in  criminal  cases,  when  he  deems  it  necessary,  direct  his  criminal 
(cDActs  of  1871 -warrants,  orders  and  proceedings  of  all  sorts,  to  the  sheriff  of  the  county, 
',2,  p.  2C'(.        ^^^  |-jjg  ^^^,j^  bailiff  or  any  lawful  constable  of  the  county.]     (d.) 

^311.  Bail  iff  \s  sales,  hoio  conducted.  [All  sales  to  be  made  by  the 
bailiff  of  the  County  Judge,  either  in  execution  of  civil  or  criminal  pro- 
cess, shall  be  at  the  Court-house  of  the  county  or  at  a  militia  Court- 
re)  Acts  of  ISTI- ground,  as  the  County  Judge  may  designate,  having  due  regard  to  the 
'72,  p. 207.  interest  of  the  parties;  said  bailiff  first  giving  the  usual  notice  given  by 
constables,  or  Avhen  the  County  Judge  may  so  require,  giving  notice  by 
advertisement  in  a  newspaper  having  a  general  circulation  in  the  county.] 
(e.) 

§312.  Off.ce  of  Judge,  u:here  kept.  [County  Judges  shall  keep  their 
offices  and  all  papers  and  other  things  belonging  thereto  at  the  county 
site  and  at  the  Court-house,  unless  im]:)racticable  from  any  cause,  and 
notice  of  where  said  office  is  located  shall  be  given  by  publication  for  the 
s])ace  of  two  weeks,  in  a  public  gazette  having  general  circulation  in  the 
respective  counties,  or  by  notice  of  the  same  at  tliree  or  more  of  the  most 
puljlic  places  in  the  county,  in  the  discretion  of  the  County  Judges.  Said 
offices  shall  be  kept  open  every  day,  except  Sundays  and  public  holidays, 
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and  (Ijiys  and  timos  avIhmi  Uio  Jndr^o  Is  n]),scnt  from  thr;  cx)nnty  Hlfo,  liold-,-.  ,  ,    -,^ 
ing  ins   Court  jit  otiKvr  jnaccs  in   tijc  county,  wnion,  jn  nis  di.scretjon,  Jj<''7l',  j/.  2^<';. 
is  allowed  t*)  (lo>,]     (f.) 

§313,  Judr/e  maU  do  duties  of  Iriferior  Court.     [The  Connty  Jnd^r; 
shall  diS(*Jiar*>:e  all  the  duties  fornKiHy  dovolvc^d  on   tho  Jnstioe.s   of  th^-    ,  .  ^    ,,^_ 

if)  Act)?  of  l8<T- 

Inferior  Court  as  to  county  busin(«s,  (;xc;(^[)t  in  tlioscj  cr>anti(«  whore,  hy  '72.  /.;».  2;7-s. 
local  laws,  other  provision  has  Ix^m  rna<Ie  on  tlie  snhje<;t.]     (jr.) 

§3J4.  Cases  of  misdemeanors  to  he  trarhsferred.  [Jn  all  of  the  Superior 
Courts  of  this  State,  where  easc«  of  misdcm(!anors  are  now  ])f'n<lin;^,  the 
same  shall  l)e  transmitted  to  the  Courts  create'd  hy  the  law  of  this  eha])ter, 
after  the  same  are  estal)lishcd,  and  the  clerks  of  said  Superior  Courts  72,  |,^*iJ^^^*^^' 
shall  then  transmit  to  said  County  Court  the  paj^wrs  of  all  sorts  connected 
with  said  cases,  and  when  this  is  done,  the  County  Judges  shall  proceed 
with  such  cases  according  to  the  provisions  of  this  C!ha])ter.]     (h.) 

§315.  Costs  in  transferred  caseSy  how  collected.  [Whenever  an  indict- 
ment for  a  misdemeanor  shall  be  transferred,  as  provided  in  the  prece<ling 
section,  and  the  party  on  the  trial  shall  l)e  adjudged  lial^le  to  ])ay  costs  or 
fines,  or  both,  it  shall  be  the  duty  of  the  County  Judge  to  c*ollect  the 
same,  as  costs  and  fines  are  collected  in  the  Superior  Courts;  and,  when^j.^^p^j^f^j^yo 
collected,  before  paying  over  the  same  to  the  county  treasurer,  to  deduct  p-  2^- 
therefrom  the  costs  due  to  the  solicitor  general  and  clerk  of  the  Superior 
Court,  and  to  pay  the  same  over  to  said  officers^  or  to  retain  such  amount 
subject  to  their  order.]     (1.) 

§316.  8cdary  of  Judge  may  he  fixed  at  Fall  term.  [If  the  grand  jury 
shall,  at  the  Spring  term,  fail  to  assess  and  declare  what  amount  shall  be 
paid  to  the  County  Judge  for  liis  services,  as  hereinbefore  provided,  then 
the  grand  jury,  at  the  Fall  term,  may  make  the  assessment  and  fix  saidp^^2y,s.^°^^^^^ 
salary,  and  the  same  shall  be  paid  to  said  Judge  by  the  county  treasurer, 
as  elsewhere  provided  in  this  chapter.]     (j.) 

§317.  County  Judge  may  grant  new  trlcds.  [Said  County  Judge  shall 
have  full  power  to  grant  new  trials  in  all  cases  adjudicated  by  him,  and 
his  decisions  and  judgments  on  such  new  trials,  excepting  where  granting 
a  new  trial  to  persons  convicted  of  crimes,  shall  be  subject  to  revision  by  (\^  Act  of  24th 
writ  of  certiorari  or  appeal,  as  in  other  cases,  and  the  right  of  appeal,  as"^^'"  ^^'^' 
provided  by  law  for  parties  sued  for  more  than  fifty  doUai's,  principal, 
shall  extend  to  cases  provided  for  in  this  section.]     (k.) 

Decisions  relating  to  the  old  County  Court:  36  Ga.,  224.  232,  265 :  36  Ga.,  ^^5,  236,  475,  599 ;  S9  Ga., 
39;  40  Ga.,  702;  44  Ga.,  195. 
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CHAPTER  Y. 

ORDINARIES. 


At^ticle  1. — Tlic  Ordinaries  and  their  Courts, 

Article  2. — The  Ordinaries  as  Clerks. 

Aeticle  3. — The  Ordinaries  as  School  Commissioners ,  etc. 


ARTICLE  I. 


THE   OEDIXAEIES   AND   THEIR   COtJETS. 


Section-. 
31S.  Name  and  style  of  the  Ordinary. 

319.  His  election  and  term  of  office. 

320.  His  oath  of  office. 

321.  His  bond. 

322.  Shall  give  other  security,  when. 

323.  Vacancies,  how  filled. 

324.  Ordinaries  elected  to  fill  vacancies. 

325.  Must  complete  unfinished  business. 

326.  When  Ordinary  is  disqualified. 

327.  Eligibility  and  disability. 

328.  His  trust  as  executor,  administrator,  etc. 

329.  Who  takes  administration. 


Section*. 
330.  Where  Ordinary's  office  must  be  kept, 
381.  Jurisdiction  and  iDowers  of  his  Court, 

332.  May  punish  for  contempt,  etc. 

333.  May  grant  administration,  -when. 

334.  Administration  in  certain  cases. 

335.  Must  report  estates  unrepresented. 

336.  Failing  to  account  as  executors,  etc. 

337.  Authority  over  county  matters. 

338.  Other  authority. 

339.  Cannot  practice  law  in  his  own  Court, 

340.  May  administer  oaths. 


p.  Si-2. 


§318.  (354.)  Name,  style,  etc.,  of  Ordinary.  The  Court  established 
f  %i^  "^  w  ^f  P^^i'*^^^^^^  ^^  t^6  amended  Constitution,  approved  the  second  time  L^ecem- 
isio.  c.  p.. 283.  I)er  5th,  1851,  has  the  name  and  style  of  the  Court  of  Ordinary,  and  the 
v%\.      ^ '  ^"'  incumbent  thereof  has  the  name  and  style  of  the  Ordinary. 

§319.  (355.)  Election,  etc.  The  Ordinaries  are  elected  by  the  people 
of  their  respective  counties,  at  the  time  and  in  the  manner  hereinafter 
])rescribed,  who  hold  their  offices  for  four  years,  unless  sooner  removed 
in  the  manner  prescribed  by  law  ;  [and  the  terms  of  the  successors  to  the 
(a)  Act8oflS72,  t^i'^i^s  of  the  scvcral  Ordinaries  in  this  State,  who  were  elected  in  the  year 
1868,  shall  begin  on  the  first  day  of  January,  1873,  and  expire  on  the  first 
day  of  January,  1877.  And  succeeding  terms  of  the  several  Ordinaries 
in  this  State  shall,  as  directed  in  this  section,  begin  on  the  first  day  of 
Januaiy,  and  expire  on  the  first  day  of  Januar}^,  four  years  next  there- 
after.]   (a.) 

§320.  (356.)  Oath.  Before  entering  on  the  duties  of  their  offices,  they 
must  take  and  file  the  oaths  required  of  all  civil  officers,  and  in  addition, 
the  following  oath : 

"  I  do  swear  that  I  will  well  and  fiiithfully  discharge  the  duties  of 

Ordinary  for  the  county  of  ,  during  my  continuance  in  office, 

according  to  law,  to  the  best  of  my  Ivuowlcdgc  and  ability,  Avitliout  favor 
or  affection  to  any  party,  and  that  I  will  only  receive  my  legal  fees.  So 
help  me  God." 

§321.  (357.)  Bond.  They  must  also  give  bond  and  surety,  in  the  sum 
^2.  of  one  thousand  dollars,  for  tlie  faithful  d.ischarge  of  their  duties  as  clerks 
of  the  Ordinaiy. 

§322.  Shall  give  other  security,  v:hen.  [If  at  any  time  during  the  term 
of  sucli  Ordhmry,  it  be  made  satisfactorily  to  appear  to  the  Judge  of  the 
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Superior  Court,  that  the  bond  of  such  Ordinary   is  insufficient,  or  the 
security  thereof  insolvent,  it  sliall  be  liis  (hity  to  require  other  sr;curity, ^ 
and  on  failure  of  the  Ordinary  to  comply  with  the  onh.-r  of  tlie  Jud^re,  a'72.  if.'.i! 
vacancy  shall  be  declared,  as  if  he  had  failed  to  give  security  in  the  first 
instance.]     (a.) 

§323.  (3o8.)  Vacancy,  limn  filled.  [When  a  vacancy  occurs  in  the 
office  of  Ordinary  in  any  of  the  counties  of  this  State,  it  shall  Ikj  the  duty 
of  the  clerk  of  the  Superior  Court  of  said  county,  on  the  fact  of  said  j^''^^^^  ^^'^^■'^2' 
vacancy  being  made  known  to  him,  to  order  an  election  to  take  lA'ddt 
within  twenty  days  from  the  date  of  said  order,  and  notice  therc^of  shall 
be  given  by  publication  in  the  public  gazette  in  which  the  Ordinar\'  of 
said  county  publishes  his  citations,]  (a),  and  until  the  vac^ancy  is  filled,  ~]'^,^*;^j^'*^^'*'^" 
the  said  clerk  of  the  Superior  Court  shall  perform  all  the  duties  which 
the  Ordinary  could  perform  as  clerk,  and  no  more. 

Sec  Bos-worth  vs.  Waters,  July  term,  1872. 

§324.  (359.)  Ordinary  elected  to  fill  vacancy.  The  person  elected  to 
supply  the  vacancy  must  be  commissioned  for  the  unexpired  term. 

§325.  (360.)  Citations,  how  disposed  of.  All  citations  and  other  unfin- 
ished proceedings  of  the  former  Ordinary  must  be  disposed  of  by  the 
successor  as  though  there  had  been  no  vacancy. 

§326.  (361.)    When  Ordinary  is  disqualified.     When  the  Ordinary  is 
disqualified,  the  proceedings  shall  be  carried  as  though  by  consent  of  par-  ^.,^- 
ties,  by  appeal,  to  the  Superior  Court;  and  in  the  meantime  tem|X)raiy 
letters  shall  issue,  or  other  legal  means  used,  if  necessar^^,  to  preserve  the 
estate. 

§327.  (362.)  Eligibility  and  disahility  of  Ordinary.  The  eligibility  and 
disabilities  of  the  Ordinary,  aside  from  the  Constitution,  are  the  same  as 
the  clerks  of  the  Superior  Courts  for  their  offices,  with  the  addition  that 
they  cannot,  during  their  terms  of  office,  be  executors,  administrators  or  ^^^.  ^^ isoi-o'' 
guardians,  or  other  agent  of  a  fiduciary  nature  required  to  account  to  p-  '^3. 
their  Courts;  but  they  may  be  administrators,  guardians  or  executors,  in 
cases  where  the  jurisdiction  belongs  to  another  counts",  or  where,  in  special 
cases,  they  may  be  allowed  by  law  and  required  to  account  to  the  Ordinary 
of  another  county. 

§328.  (363.)  His  trust  as  executor.     ^Tien  anv  persons  holdins:  such     • 
trusts  are  elected  Ordinaries,  their  letters  and  powers  (immediately)  abate  p.^c,3.  ^"* 

on  their  qualification, 

§329.  (364.)  Who  administers  when  Ordinary  is  clerh.  When  the 
Ordinary  is  also  the  clerk  of  the  Superior  Court,  and  there  is  no  public 
administrator,  or  other  person  upon  whom  the  law  casts  the  administra- 
tion of  unrepresented  estates,  such  administrations  are  cast  upon  the 
sheriffs  of  the  several  counties  who  must  become  such  administrators. 

§330.  (365.)  Ofiice,  tohere  kept.  The  Ordinaries  must  keep  their  offices 
at  the  place  and  in  the  manner  prescribed  for  clerks  of  the  Superior  Courts, 
and  must  hold  their  Courts  at  the  place  prescribed  for  the  Superior  Courts, 
or  in  their  offices. 

§331.  (366.)  Jurisdiction,  etc.     Courts  of  Ordinary  have  authority  to 
exercise  original,  exclusive  and  general  jurisdiction  of  the  followmg  sub-p%5^-'^^j  ^^j- 
lects-matter:  i^io.  c.  r.  l^-s. 

•^      -,      Ti      1     ,  /.       .n  Act  of]  Sol -."2, 

1.  Frobate  oi  wills.  r.j^i.  Actof_ 

2.  The  granting  of  letters  testamentary,   of  administration,  and  the  ^'"^'""''i'-   -'• 
repeal  or  revocation  of  the  same. 
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3.  Of  all  coutrovei'sies  in  isolation  to  tlic  light  of  executoi-ship  or  admin- 
istration. 

4.  The  sale  and  disposition  of  the  real  property  belonging  to,  and  the 
distribntion  of,  decetised  pei-sons'  estates. 

5.  The  apjH>intnient  and  removal  of  gnardians  and  minors  and^^ersons 
of  nnsound  mind. 

6.  .\11  amtrovei-sies  as  to  the  nght  of  guardianship. 

7.  The  auditing  and  passing  rcturns  of  all  executors^  administrators 
and  grianlians. 

8.  The  discharge  of  former,  and  the  requiring  of  new  surety  from 
administratoi*s  and  p'uardians. 

9.  The  issuing  commissions  of  lunacy  in  conformity  to  law. 

10.  Of  all  such  other  matters  and  things  as  appertain  or  relate  to  estates 
of  deceased  persons,  and  to  idiots,  lunatics  and  insane  persons. 

11.  Of  all  such  matters  as  may  be  conferred  on  them  by  the  Constitu- 
tion and  laws. 

12.  [And  concuiTent  jurisdiction  with  the  Count}^  Judge  in  the  bind- 
^a)  Acts  of  1865- ing  out  of  or[)hans  and  apprentices,  and  all  controversies  between  master 

and  apprentice.]     (a.) 

Their  jurisdiction  discussed  :  7  Ga.,  362 ;  8  Ga.,  236  ;  12  Ga.,  424?  13  Ga.,  1 ;  14  Ga..  27;  15  Ga., 
343:  IS  Ga.,  526;  24  Ga.,  245,  558;  27  Ga.,  17;  36  Ga.,  446;  45  Ga.,  459;  Davies  vs.  McBaniel,  July 
term.  1S72. 

§332.  (367.)  il/ay  punish  for  contempt.     Such  Coiuis  may  issue  rules 

§4121.  and  attachments  for  contempts  offered  the  Court,  or  its  process,  by  any 

executor,  administrator,  guardiai:j,^  or  other  person,  and  may  punish  the 

same  by  a  fine  as  high  as  fifty  dollars,  or  imprisonment  not  exceeding  five 

days  (one  or  both.) 

§333.  (368.)   Ordinary  may  grant  administration.     The  Ordinary  can 

grant  administration  upon  no  pei-son's  estate  who  was  not  a  resident  of 

^50-  ^i^g  county  where  the  application  is  made  at  the  time  of  his  death,  or, 

being  a  non-resident  of  the  State,  has  property  in  said  county,  or  a  bona 

fide  cause  of  action  against  some  person  therein. 

§334.  (369.)  Administration,  in  ivhat  county  granted.  When  such  non- 
resident deceased  pei'sons  have  such  property  or  such  cause  of  action  in 
more  than  one  county,  such  letters  may  be  granted  in  either  county,  and 
the  Ordinary  first  granting  them  acquires  exclusive  jurisdiction. 

§335.  (370.)    Unrepresented  estates,  etc.     Such  Ordinaries  shall  at  each 
p.%8?     ^  '  ^"  term  of  the  Superior  Courts  of  their  respective  comities,  rejx>rt  to  the  pre- 
siding Judge  the  estates  m  their  hands  unrepresented,  together  with  theu" 
condition. 

§336.  (371.)  ^^^len  ineligible.  If  any  Ordinary  fails  faitlifiilly  to 
account  as  executor,  administrator  or  guardian,  after  becoming  such 
(Ordinary,  which  trusts  he  held  at  the  time  of  his  election,  he  is  ineligi- 
Ijle  to  a  re-election. 

§337.  (346.)  Authoritj/  over  county  matters.    [The  Ordinary,  when  sit- 
18  »s/Art!  XI,   ting  for  county  ])ur])oses,  has  original  and  exclusive  jurisdiction  over  the 
following  subject-matters,  to- wit: 

1.  In  directing  and  controlling  all  the  property  of  the  county  as  he 
may  deem  expedient  according  to  law. 

Control  over  county  property :   9  Ga.,  486 ;  13  Ga.,  502. 

2.  In  levying  a  general  tax  for  general,  a  special  tax  for  particular 
county  purposes,  according  to  the  provisions  of  this  Code. 

3.  In  establishing,  altering  or  abolishing  all  roads,  bridges  and  ferries^ 
in  conformity  to  law. 
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4.  Ill  e,stiil)lls]nn^  jind  cliangin;»;  olodloii  prdCAuctH  and  rullltia  rlrstriots. 

5.  In  suj)j)lyln<i;,  by  a])|K)iiitrn(!nt,  all  vacancies  in  county  ofllccs,  and  in 
ordering  elections  to  fill  tlujin. 

6.  Ill  exaiiiinin<j^,  scuttling  and  allowing  all  clainris  against  the  county. 

7.  In  examining  and  auditing  the;  ac(M)untH  of  all  officers  Laving  the 
care,  management,  ke(!])ing,  (;olle(!tion  or  diHhur.serncnt  of  money  })(;long- 
ing  to  the  county  or  appropriated  lor  its  use  and  benefit,  and  bringing 
them  to  a  settlement. 

8.  In  making  siic^h  rules  and  regulations  for  the  snpport  of  the  poor  of 
the  county,  for  county  ])olice  and  patrol,  for  the  ])romotion  of  health  and 
quarantine,  as  are  granted  hy  law  or  not  inconsistent  therewith. 

9.  In  regulating  peddling  and  fixing  the  costs  of  license  therefor.]   (a.) 

Constitution  of  1HG8  tranaforrcd  to  the  Ordiniiry  not  only  the  duties  of  the  Inferior  Court  n.«  a 
body  but  also  the  duties  of  each  member  of  the  Court:  41  (la.,  222.  As  to  the  transfer  of  jurisdic; 
tion,  see  also  45  (in.,  325,  408.  Has  no  authority  to  borrow  money  on  the  credit  of  the  county:  45 
Ga.,  323.    See  also  Phillips  vs.  Morrow,  January  term,  1873. 

§338.  (347.)   Other  authority,     [The  Ordinary  also  has  authority — 

1.  To  sit  at  any  time  as  a  Court  for  county  purposes  and  for  tin;  exer-^b;  Con?t.  of 
cise  of  any  j)0Aver  he  possesses  as  a  quasi  corporation,  contradistinguished  sec' 7. ''  '^ 
from  his  power  as  a  Court. 

Quasi  corporation :   13  Ga.,  502 ;  15  Ga.,  309;  18  Ga.,  473. 

2.  To  appoint  any  person  to  discharge  any  trust  authorized  by  his 
powers,  where  no  other  person  is  designated  by  law,  and  to  regulate  his 
compensation,  and  to  take  bond  and  security. 

3.  To  approve  all  official  bonds  required  of  him  by  law  and  sent  to 
him  by  the  Governor  with  the  dedimuSy  to  qualify  such  officers,  and  to 
deliver  them  their  commissions. 

4.  To  exercise  such  other  powers  as  are  granted  by  law  or  are  indis- 
pensable to  his  jurisdiction.]     (b.) 

§339.  (372.)    Cannot  praGtice  laiu  in  his  oitm   Court.     No  Ordinarv  .  .  ^io=i  ,-n 

in  T  1  •      T  1  •  1  •  PI  •       1   •  "    Act  Of  IS-'^I- oJ 

shall  engage,  directly  or  indirectly,  in  the  practice  oi  law  m  his  own  or  v-97.  Act  of 
in  the  name  of  another,  as  a  partner,  open  or  silent,  or  otherwise,  in  any 
cause  or  proceeding  in  his  own  Court,  or  in  another  Court  of  which  his 
own  Court  has,  or  has  had,  or  may  have  jurisdiction. 


This  prohibits  an  Ordinary  who  is  an  attorney  from  giving  a  professional  opinion  as  to  the 
construction  of  a  Avill,  which  is  within  his  jurisdiction :    26  Ga.,  127. 

340.  (373.)  3Iay  administer  oaths,     [The  several  Ordinaries  of  this 
State  are  authorized  to  administer  oaths  in  all  cases  where  the  authority  p.^^i.     "   '    ' 
is  not  specially  delegated  to  some  other  officer,  and  receive  the  same  fees 
therefor  as  are  allowed  Justices  of  the  Peace.] 


ARTICLE  II. 


THE   ORDINARIES   AS   CLERKS. 


Section'. 

341.  Ordinaries  may  appoint  clerks. 

342.  Powers  of  such  clerlis. 


Section-. 

343.  The  Ordinary  may  require  bond,  etc. 

344.  Special  duties  of  the  clerk. 


§341.  (374.)   Ordinaries^  clerl's.    The  Ordinaries  are,  by  vii-tue  of  their 
offices,  clerks  of  their  own  Courts,  but  they  may,  at  their  own  expense.  Act  of  iSoi- "52, 
appoint  one  or  more  clerks,  for  whose  conduct  they  are  responsible,  who  ^"  ^^' 
hold  their  offices  at  the  pleasure  of  such  Ordinary. 
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§342.  (375.)  Powers  of  clerl'.  Such  appointed  clerks  may  do  all  acts 
the  Ordinaries  could  do,  not  judicial  in  their  nature. 

§343.  (3 76.)  Bond.  AVhen  clerks  are  thus  appointed,  before  entering 
on  the  duties  of  their  oiHiw^,  they  may  give  to  the  Ordinary  a  bond  and 
secnu'ity  in  the  sum  of  one  thousand  dollars. 

§344.  (377.)  Duties  of  clerk.  It  is  the  duty  of  such  clerks,  or  the  Ordi- 
naries acting  as  such — 

1.  To  issue  all  citations  required  by  law. 

2.  To  grant  temporary  letters  of  administration. 

3.  To  grant  marriage  licenses. 

4.  To  issue  all  fi.  fas.  for  costs  on  all  judgments  of  the  Ordinary  ^r 
other  "[n'ocess  necessary  to  enforce  them. 

5.  To  issue  subpoenas  for  witnesses,  and  all  similar  process  for  ripening 
a  trial. 

G.  To  issue  any  pa})er  or  process  by  order  of  the  Ordinary,  and  bearing 
test  in  his  name  as  otlier  clerks. 

7.  To  keep  fliir  and  regular  minutes  of  each  session  of  the  Court, 
entered  in  a  well-bound  book,  and  such  other  services  during  term  time 
as  the  Ordinaries  may  require. 

8.  To  keep  in  their  offices  other  suitable  books  for  the  following  pur- 
poses, viz: 

A  book  for  the  record  of  wills. 

Another  for  the  record  of  all  letters  of  administration  and  guardian- 
ship. 

Another  for  the  record  of  all  bonds  given  by  administrators  and  guar- 
dians. 

Another  for  the  record  of  all  appraisements,  inventories  and  schedules. 

Another  for  the  record  of  all  accounts  of  sales. 

Another  for  the  record  of  all  accounts  current  authorized  to  be  made  to 
the  Ordinaiy,  together  with  the  vouchers  accompanying  the  same. 

Another  for  the  record  of  all  marriage  licenses  and  the  returns  thereon. 

Anotlier  as  a  docket  in  which  to  enter  all  applications  and  other  pro- 
ceedings, in  the  order  they  are  made,  and  which  shall  be  called  in  like 
order  at  each  session. 

Another  for  the  record  of  all  official  bonds  required  to  be  recorded  in 
the  Ordinary's  office. 

9.  To  procure  and  preserve,  for  public  inspection,  a  complete  file  of 
all  newspapers  in  which  their  advertisements  appear,  as  the  clerks  of  the 
Superior  Court  are  required. 

10.  To  l^ecp  their  books  and  papers  arranged,  filed,  and  labeled  and 
indexed,  as  clerks  are  required. 

11.  To  give  transcripts  likewise  as  they  are  required,  and  when  the 
Ordinary  and  the  clerk  are  the  same  person,  so  to  state  in  the  certificates. 

1 2.  To  ])erform  any  Other  duty  required  of  them  by  law,  or  which  is 
indispensable  to  those  required. 

[Sees.  378,  379  and  380  repealed  by  Act  of  1872,  p.  64.  See  45  Ga., 
498.] 


PART  I.— TITLE  V.— ClIArTER  VI. 


73 


HhcriffH  and  their  dijti«H. 


CHAPTER  VI. 

SHERIFFS  AND  THEIR  DUTIES. 


Section. 

345.  ShcriffH,  how  elected. 

346.  A  surety  for  tiix  collcclior. 

347.  Vacancies  in  the  oflico  of  Sheriff. 

348.  His  oaih  of  ollicc. 

349.  Must  fi-ive  bond. 

350.  Bond  to  be  examined. 

351.  His  bond,  where  recorded. 

352.  Judge  of  the  Court  may  (ixamino. 
353."  When  a,  Sherifl"  is  succeeded. 

354.  Sheriff's  office — where  to  be  kept. 

355.  May  appoint  deputies. 


SKmoN. 
:i5(;.  'I'ho  Sheriff  ifi  jailor. 
357.  .liiilors  must  t.'ikf;  an  oath. 
35K.  Borifl  ;in'i  o;ith  must  be  recorded, 
359.  ,I;)ilors  boiind  to  receive  priyonerH. 
3G0.  Sheriff  liable  for  acts  of  deputy. 
30].  Sheriff's  duty  in  executing  orderH. 
3G2.  May  arfminister  oaths. 

363.  His  boof<  of  entries,  when  filled. 

364.  Cannot  purchase  at  his  own  sale. 

365.  AVhen  allowed  fees. 

366.  Defaulting  Sheriffs. 


§345.  (381.)  Sheriff's  election  and  qualification.  Sheriffs  are  elected, 
qualified,  commissioned,  hold  their  offices  for  the  same  term,  and  are  sub- 
ject to  the  same  disabilities  as  the  clerks  of  the  Superior  Courts. 

§346.  (382.)  A  surety  for  tax  collector.  A  security  for  any  tax  collec- 
tor or  other  holder  of  public  money  is  ineligible  to  the  office  of  Sheriff, 
until  all  moneys  for  which  he  is  bound  shall  have  been  paid  to  the  proper 
authority. 

§347.  (383.)   Vacancies.     Vacancies  are  filled  and  the  after  proceedings 
are  as  in  cases  of  vacancies  in  clerks  of  the  Superior  Courts,  except  that  ^*^|g^^  i853-'5-i, 
in  case  there  is  a  failure  to  appoint,  as  set  forth  in  section  260 ;  the  coro-  ,J^ 
ner  of  the  county  shall  act  as  sheriff,  and  if  there  is  no  coroner  the  Ordi-  ^'^' 
nary  shall  make  a  temporary  appointment,  and  on  failure  of  both,  the 
sheriff  of  any  adjoining  county  is  authorized  to  act  as  sheriff  until  the 
Ordinary  shall  make  their  appointment  or  there  is  an  election. 

§348.  (384.)  Oath  of  office.  Before  entering  on  the  duties  of  their 
office  they  shall  take  and  subscribe,  besides  the  oath  of  all  the  civil  offi- 
cers, the  following  oath,  before  the  Judge  of  the  Superior  Court  or  Ordi- 
nary, viz. : 

''1  do  swear  that  I  will  faithfully  execute  all  writs,  warrants,  precepts 
and  process  directed  to  me  as  sheriff  of  this  county,  or  which  are  directed  ^^^  ^f  ^^ar,  q 
to  all  sheriffs  of  this  State,  or  to  any  other  sheriff  specially,  I  can  lawfully  %^f^A  ^fc^^ 
execute,  and  true  returns  make,  and  in  all  things  well  and  truly  and  with- Act'of"isi5,'c. 

out  malice  or  partiality,  perform  the  duties  of  the  office  of  Sheriff  of of  1S6<?,  p?  i:.^ 

county,  during  my  continuance  therein,  and  take  only  my  lawful  fees. 
So  help  me  God." 

§349.  (385.)  Bond.  They  shall  also  give  a  bond,  with  at  least  two 
sureties,  in  the  sum  of  [ten]  (a)  thousand  dollars  (unless  changed  to  a  less 
or  greater  amount  by  local  acts  now  in  force  or  hereafter  to  be  enacted,) 
conditioned  for  the  faithful  performance  of  their  duties  as  Sheriffs,  by 
themselves,  their  deputies  and  their  jailors,  and  upon  the  terms  required 
by  law. 

Bond  not  executed  within  time  required:  1  Kelly.  574;  3  Kelly,  409:  9Ga..314:  Bosworth  vs. 
Walters,  July  term,  1872.  Admissions  of  Sheriff  admissible  v?.  sureties,  when:  lb.;  14Ga..  584.  Lia- 
bility of  sureties  where  the  Sheriff  receives  money,  after  the  qualification  of  his  successor:  2  Kellv. 
248.  Delivery  of  the  bond :  3  Kelly,  506 ;  6  Ga.,  -202 ;  11  Ga.,  286.  Bond  void,  when  :  6  Ga..  202,  552 ; 
9_Ga.,  314,  585:  17  Ga.,  521.  In  action  on  bond  what  declaration  sufficient:  6  Ga.,  239.  Sureties  not 
discharged  where  improper  remedy  was  adopted  on  rule  absolute  rs.  Sheriff,  nor  by  judgment 
upon  such  rule  until  it  is  paid  :  lb.  Effect  of  rule  absolute  in  suit  on  bond  :  6  Ga..  239 ;  7  Ga.,  445: 
17  Ga.,  522;  30  Ga.,  818,  927.  Sureties  may  avail  themselves  of  prior  iudsment  for  the  alleged 
breach:  7  Ga.,  445;  17Ga..  522;  30  Ga.,  927.  What  constitutes  breach  of  bond :  19  Ga.,  274.  ^On 
Act  of  1809,  (C.  p.  200,)  and  1823,  (C.  p.  539) :  12  Ga.,  36.  Plaintiff  when  put  upon  proof  of  the  bond 
whether  it  conforms  strictly  to  the  statute  or  not:  15  Ga..  423.  Object  of  requiring  the  bond  :  17 
Ga.,  522.  Measure  of  damages  in  suit  on:  7  Ga.,  445;  17  Ga.,  522,  624;  31  Ga..  601 :  34  Ga..  173:  44 
Ga.,  14.  Where  judgment  was  had  vs.  Sheriff  and  was  reversed  on  appeal  (under  the  Act  of  1839.) 
the  sureties  not  appealing:  18  Ga.,  38.  Attorney  who  has  paid  sum  collected  by  Sheriff  but  not 
paid  to  him,  to  his  client,  may  sue  on  bond :  34  Ga.,  173. 
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?o50.  (386.)  Bif  irh  am  era  mined  and  approved.  Such  bonds  shall  be 
approved  by  tho  Ordinary  of  the  eounty,  and  then  deposited  in  the  office 
of  the  clerk  oi^  the  Superior  Court  until  the  first  session  of  that  Court 
thereafter,  when  the  presiding'  Judge  shall  examine  said  bonds,  and  if 
taken  in  coniorniity  to  the  law,  and  the  sureties  are  sufficient,  so  declare 
by  oixler,  and  have  them  spread  upon  the  minutes  of  the  Court;  and  if 
it  has  not  been  so  taken  they  shall  give  another  bond,  which  said  Judge 
is  authorized  to  take  and  have  entered  on  said  minutes. 

Substitution  of  another  bond  :  9  Ga.,  585. 

§351.  (387.)  Bond,  to  be  recorded,  etc.  When  said  bonds  are  thus 
ai>proved  by  the  Ordinary,  and  before  deposited  in  said  office,  they  shall 
be  recorded  in  the  office  of  the  said  Ordinary,  and  after  being  passed  upon 
by  the  Judge  of  the  Su])erior  Coiu't,  shall  be  returned  to  the  office  of  said 
Ordinary  and  by  him  tiled;  and  if  the  Judge  of  the  Superior  Court  com- 
pels said  Sheriff  to  give  a  new  bond,  after  having  been  approved  and 
entered  on  the  minutes,  it  shall  be  filed  in  the  office  of  the  clerk  of  the 
Ordinary,  and  be  recorded  therein  without  further  approval. 

§352.  (388.)  Judges  of  Superior  Court  may  examine  said  bond.  If  a 
term  of  the  Superior  Court  is  held  in  the  county  before  the  Ordinary  shall 
have  approved  the  Sheriff's  bond,  the  Judge  of  the  Superior  Court  may 
do  so  in  the  first  instance,  being  careful  to  take  the  opinion  of  such  Ordi- 
nary, as  to  the  solvency  and  sufficiency  of  the  sureties,  and,  having  so 
approved,  the  other  proceedings  are  as  hereinafter  set  forth. 

Duty  of  Judge  as  to  the  legality  an-d  solvency  of  such  bond:  17  Ga.,  521. 

§353.  (389.)  When  Sheriff  is  succeeded  by  deputy.  When  a  Sheriff's 
deputy  is  the  succeeding  Sheriff,  the  sureties  must  be  essentially  different 
from  those  on  such  Sheriff's  bond. 

§354.  (390.)  Sheriffs  office.  Sheriffs  must  keep  their  offices  at  the 
same  place  and  on  the  same  terms  as  clerks  of  the  Superior  Court  are 
recpiired. 

§355.  (391.)  May  appoint  deputy.  They  are  authorized,  in  their  dis- 
Act  of  1799,  c.  cretion,  to  appoint  one  or  more  deputies,  from  whom  they  must  take  a 
p.  0/0.  bond  with  sureties. 

Liable  for  the  acts  of  his  deputy :  3  Kelly,  2 ;  9  Ga.,  314  ;  15  Ga..  423 ;  33  Ga.,  585.  How  appoint 
deputy  :  3  Kelly,  2;  11  Ga.,  423.  Evidence  of  appointment:  lb.  When  a  judgment  is  rendered  w"?. 
the  Sheriff  for  the  misconduct  of  his  deputy,  the  latter  is  concluded  by  it,  when  :  10  Ga.,  158.  Is 
the  surely  of  the  deputy  Avho  had  no  judicial  notice  of  the  proceeding,  bound  ?  Ih.  The  acts  of  a 
deputy  (I e  facto  are  good  as  to  third  persons:  11  Ga.,  423.  What  sureties  on  deputy's  bond  may 
plend:  13  Ga.,  389.  Attendance  upon  Court  by  deputy;  the  hitter's  power  of  appointing  bailiffs  : 
17  Ga.,  497.  If  a  deputy  Sheriff  collects  money  on  a^  fi.  fa,  and  pays  it  over  to  the  principal  Sheriff, 
the  plaintiff  m  fi.fa.  must  pursue  his  remedies  against  the  latter:  38  Ga.,  575.    See,  also,  11  Ga.,  669. 

§356.  (392.)  May  appoint  jailors.  They  are,  by  virtue  of  their  offices, 
jailors  of  the  counties,  and  have  the  appointment  of  jailors,  subject  to  the 
su])crvision  of  the  Ordinary,  as  prescribed  in  this  Code. 

§357.  (393.)  Jailors  must  take  oath.  Before  entering  on  the  duties  of 
their  office,  such  jailors  must  give  to  the  Sheriff  bond  and  surety  for  the 
sum  of  one  thousand  dollars,  conditioned  for  the  faithful  performance  of 
tlioir  duties  as  jailors,  and  shall  take  and  subscribe  before  the  Ordinary 
of  the  county  the  following  oath,  viz. : 

"  I  do  swear  that  I  will  well  and  truly  do  and  perform,  all  and  singu- 
lar, the  duties  of  jailor  for  the  county  of ,  and  that  I  will  humanely 

treat  prisoners  who  may  be  brought  to  the  jail  of  which  I  am  keeper,  and 
not  suffer  them  to  escape  l)y  any  negligence  or  inattention  of  mine.  So 
help  me  God." 

§358.  (394.)  Bond  and  oath  recorded,  etc.  Such  bond  and  oath  must 
bo  filed  and  recorded  as  those  of  a  Sheriff's  deputy. 
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§o50.  ('395.)  Perso'm  r/mimiUrd  undc/r  autlioriiy  <)f  TTnitcd  Hfalf-H.  It 
sluill  ha  the  duty  of  tlui  kcM^iKirH  of  tlic;  .s(!vcr;i,l  jjiils  wltliin  tliis  Statr-  to 
receive  into  tlieir  reHp(H;tIve  JhIIh,  and  safely  ke(;j>  tlierein,  all  pri.soner.s 
committed  under  the  autliority  of  tli(;  Unit(!d  States,  under  tJje  like  pen- 
alties and  subject  to  the  same;  a(;tIon  as  in  llu^  case  of  prisoners  coniniitted. 
under  tlic  authority  of  tins  State;. 

§300.  (396.)  Jji(d)l(',  for  7nlfimndud  of  Jfdlor.  Sheriffs  are  liahhi  for 
the  misconduct  of  the  jailor,  as  they  are  liable  for  tlieir  deputies,  and  ]H.r- 
sons  injured  by  the  jailor  have  the;  same  option  in  suing  the  jailor^s  bond 
that  they  have  in  suing  the  deputy^s  bond. 

Liabilities  for  mi.sconduct  of  jailors:  1  Kelly,  588;  15  Cja.,  423. 

§3G1.  (397.)  Duties,  etc.     It  is  the  duty  of  the  Sheriff: 

1.  To  execute  and  return  the  process  and  orders  of  the  Courts  of  record 

in  this  State,  and  of  officers  of  competent  authority,  if  not  void,  with  ducf,%f^^'/^i  ^f 
diligence,  when  delivered  to  them  for  that  purpose,  according  to  the  pro- ]^^^[^;^5^'y^'j|^- 
visions  of  this  Code.  I'^.^'^^,  ^^(^J 

1820,  C.  p.  4S0. 
"Depvitios :"  17  Ga.,  497.    "  Due  diligence :"  37  Ga.,  604.  Act  of  1823.  C. 

,  p.  512.    Act  of 

2.  To  attend  upon  all  sessions,  by  themselves  or  deputies,  of  the  Supe- 1853- '54,  p.  28. 
rior  Courts  of  the  county,  and  the  Court  of  Ordinary,  whenever  required 

by  the  Ordinary,  and  never  to  leave  said  Courts  while  in  session  without 
the  presence  of  one  or  both  of  said  officers,  if  required,  and  to  attend  in 
like  manner  at  the  place  of  holding  an  election  at  the  county  site,  on  the 
day  of  an  election,  from  the  opening  to  the  closing  of  tlie  polls,  and  to 
take  under  their  charge  all  under  officers  present,  as  a  police,  to  j)reserve 
order. 

3.  To  publish  sales,  citations  and  other  proceedings  as  required  by  law, 
and  to  keep  a  file  of  all  newspapers  in  which  their  official  advertisements  ^ 
appear,  in  the  manner  required  of  clerks  of  the  Superior  Courts. 

4.  To  keep  an  execution  docket,  wherein  they  must  enter  a  full 
description  of  all  executions  delivered  to  them,  the  dates  of  their  delivery, 
together  with  all  their  acts  and  doings  thereon,  and  have  the  same  ready 
for  use  in  any  Court  of  their  county. 

Such  docket  as  evidence :  30  Ga.,  823 ;  Willingham  vs.  Smith,  January  term,  1873. 

5.  To  keep  a  book  in  which  shall  be  entered  a  record  of  all  sales  made 
by  process  of  Court,  or  by  agreement  of  parties  under  the  sanction  of 
Court,  describing  accurately  the  property  and  process  under  which  sold, 
the  date  of  the  levy  and  sale,  the  purchaser  and  price. 

6.  To  receive  from  the  precedinoj  Sheriff  all  unexecuted  writs  and  pro-?5.vo<  o^.>- 
cess,  and  proceed  to  execute  the  same ;  to  carry  into  eiiect  any  le\y  or  3651. 
arrest  made  by  a  predecessor ;  to  put  purchasers  into  possession,  and  to 

make  titles  to  purchasers  at  his  sales,  when  not  done  by  him. 

Successor  of  Sheriff  may  make  titles  to  purchaser  without  an  order  of  Court:  7  Ga.,  264. 

7.  To  take  from  preceding  Sheriffs  custody  of  the  jail  and  the  bodies 
of  such  persons  as  are  confined  therein,  with  the  precept,  writ  or  cause  of 
detention. 

8.  To  furnish  prisoners  with  medical  aid,  fire  and  blankets,  to  be  reim- 
bursed, if  necessary,  from  the  county  treasury,  and  to  suffer  a  penalty  for 
neglect,  as  prescribed  in  this  Code. 

9.  To  take  all  prisoners  arrested,  or  in  execution  under  any  criminal 

or  civil  process,  to  the  jail  of  an  adjoining  county,  or  to  the  jail  of  some^"^'^"^' 
other  county  when  more  accessible,  if  the  jail  of  the  county  is  in  an  unsafe 
condition,  under  such  rules  as  are  prescribed  in  this  Code. 
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10.  To  perform  suoli  other  duties  as  are  or  may  be  imposed  by  law,  or 
Avliieh  necessarily  appertain  to  their  offices. 

§ol)2.  Sheriffs  nun/  adminisfcr  oaths.  [SheriiTs  and  tlieir  legal  depu- 
ties, in  this  State,  may  administer  oaths  in  all  cases  where  in  the  discharge 
v\"^^^<-^''^^  of  the  duties  of  the  office  of  Sheriff,  it  mav  be  leiral  for  them  to  take 
bond  and  scvurity,  or  any  affidavit  which  (by  law)  suspends  the  further 
execution  of  process  in  their  hands,  and  said  oaths,  when  so  taken,  shall 
be  as  legal  and  binding  and  subject  to  the  same  penalty,  as  to  peijury,  as 
oaths  are  Avheu  administered  by  any  other  officer  in  this  State.]     (a.) 

§olu).  (398.)  Books  deposited.  All  books  the  Sheriffs  are  required  to 
keep,  after  becoming  full,  must  be  deposited  in  the  office  of  the  clerks  of 
the  Superior  Courts,  to  be  kept  as  their  other  books  of  record. 

§364.  (399.)    Cannot  pitrchase  at  his  own  sale.     No  Sheriff  or  dep- 

Act  of  isoo  c   ^^^y^  ^^  other  officer  discharging  a  similar  duty,  will  be  permitted  to  pur- 

P.  5S1.       '   '  chase  any  pro})crty  whatever  at  his  own  sale,  upon  his  own  bid,  nor  upon 

the  bid  of  any  other  person  for  him,  directly  or  indirectly ;  and  all  such 

sales  and  deeds  in  pursuance  thereof,  intended  to  vest  in  such  officer  the 

title  to  property  so  purchased,  shall  be  null  and  void. 

stated  in  9  Ga.,  164. 

§365.  (400.)  Fees.     Sheriffs  are  only  entitled  to  such  fees  or  compen- 

'72/p'.^5i!  "^^'    sation  as  the  law  prescribes,  or,  upon  an  omission  of  the  law,  to  such  rea- 

§3696.  sonable  compensation  as  the  [grand  jury]  (a)  shall  award;  and  where  they 

use  property  themselves,  or  hire  it  out  after  being  levied  upon,  they  are 

not  allowed  2,  per  diem  allowance  for  diet,  and  are  liable  to  the  proper  party 

for  the  hire  received. 

"Reasonable  compensation:"  37  Ga. ,  606. 

§366.  (401.)  Defaidting  Sheriff's.  If  any  Sheriff  or  deputy  fails  to 
comply  with  the  provisions  of  section  361,  he  shall  be  fined  for  a  con- 
tempt, as  the  clerk  of  the  Superior  Court  is  in  similar  cases.  Section  272 
also  applies  to  Sheriffs. 

General  aSToTR.—Bond  given  to  Sheriff  for  appearance  in  criminal  case:  4Ga.,  329;  35  Ga., 
180.  He  is  not  a  judicial  officer :  lb.  Letters  from  plaintiff's  attorney  authorizing  him  to  allow 
certain  payments  in  computing  amount  due  onfi.fas.  does  not  authorize  him  to  enter  those  sums 
as  credits  thereupon:  5  Ga,,  449.  Statute  of  Limitations  commences  to  run  in  his  favor — when  :  9 
Ga,,  413.  Must  execute  taxfi.fas.i  11  Ga.,  79.  Has  no  right  to  agree  to  receive  anything  but  cash  : 
19  Ga.,  298.  May  take  assignment  of ./?./«.. from  plaintiff  under  5^3597:  20  Ga.,  637.  If  the  Sheriff 
pay  over  money  coming  to  the  defendant  in  the  fi.  fas.  to  some  debt  of  the  defendant's,  which  is  not 
entitled  to  the  money,  yet  the  Sheriff  will  be  protected  in  the  act,  if  he  so  paid  the  money  by  tho 
order  of  the  defendant:  22  Ga„  307.  Has  no  authority  to  collect  money  from  defendant  in  suit  until 
Jl.fa.  issues:  25  Ga.,  646,  If  he  deposits  money  with  a  bank  which  fails,  liable:  27  Ga.,  228.  Lia- 
ble for  money  stolen  :  30  Ga.,  628.  Claim  interposed  to  one  of  several ./i./a.9.  vs.  A,  does  not  excuse 
him  from  not  proceeding  with  rest:  30  Ga.,  878.  Ignorance  of  law  does  not  excuse:  32  Ga.,  362. 
Method  for  Sheriff  to  recover  property  levied  on,  in  posscssionof  assignee  of  bankrupt;  39  Ga»,  662» 
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Article  1.— Attorney  General. 


CIIAPTEIl  VII. 

STATE'S  ATTORNEYS  AND  ATTORNEYS  AT  LAW. 


Artict.e  1. — Attorney  General. 
AiiTK.'LE  2. — Holudtors  General, 
AiiTiCLE  3. — Attorneys  at  Lav:. 


ARTICLE  I. 


ATTORNEY    GENERAL. 


Section. 
,'%7.  The  Attorney  General. 
368,  How  and  when  appointed. 
S69i  His  duties  enumerated. 


Skotiox. 

370.  Services  of,  how  obtained. 

371.  May  render  service  any  wliere. 


§367.  (402.)  Attorney  General,  his  term  of  office.  [There  shall  be  an  fa)  Const,  of 
Attorney  General  of  the  State,  whose  official  term,  except  when  appointed  ^^^^'f^^^'  ^' 
to  fill  an  unexpired  term,  shall  be  four  years.]     (a.) 

§368.  How  and  when  appointed.     [The  Attorney  General  shall  be 
appointed  by  the  Governor,  with  the  advice  and  consent  of  the  Senate, 
and  the  term  of  office  of  the  successor  to  the  term  of  the  Attorney  Gene- 
ral who  was  appointed  in  1868  for  four  years,  shall  begin  on  the  first  (b)  Const,  of 
day  of  January,  1873,  and  expire  on  the  first  day  of  January,  1877,  and  g^^^^.' 9?^^  Acts  of 
all  succeeding  terms  of  the  Attorney  General  shall  in  like  manner  begin  i^''^.  p-  56. 
on  the  first  day  of  January  and  expire  on  the  first  day  of  January  four 
years  next  thereafter.]     (b.) 

[Sec.  (403.)  Repealed  by  Constitution  of  1868,  Art.  Y.,  Sec.  7.] 

§369.  (404.)  Duties,  etc.     It  is  the  duty  of  the  Attorney  General,  ^<^|-.of  i'99,  c. 
[when  required  so  to  do  by  the  Governor] — (c.) 

•-    -,      rp     ^-        1  .  .    .        <  ...  A  '  ^--  -fl        ^C)  Act  of  18th 

1.  10  give  his  opinion  in  writing,  or  otherwise,  on  any  question  oi  law  Feb.,  isrs. 
connected  with  the  interests  of  the  State,  or  with  the  duties  of  any  of  the 
departments. 

2.  To  prepare  all  contracts  and  writings  in  relation  to  any  matter  in 
wdiich  the  State  is  interested. 

3.  To  attend,  on  the  part  of  the  State,  to  all  criminal  causes  in  any  of 
the  Circuits,  when  the  Solicitor  General  thereof  is  prosecuted,  and  to  all 
other  criminal  or  civil  causes  to  which  the  State  is  a  party. 

4.  To  perform  such  other  duties  as  are  or  may  be  required  of  him,  or 
which  necessarily  appertain  to  his  office. 

§370.  (405.)  May  be  required  to  attend  Old  of  his  Circuit.  When  the 
services  of  such  Attorney  General  shall  be  needed  in  either  of  the  judicial 
Circuits,  the  presiding  Judge  thereof  shall  notify  the  Governor  twenty 
days  before  of  the  time,  place,  and  cause,  and  the  Governor  may  (in  his 
discretion)  order  the  Attorney  General  to  comply,  unless  the  law  in  the 
case  presented  makes  it  his  imperative  duty  to  do  so. 

§371.  (406.)  Comptroller  General  may  require  his  services.  It  is  in  the 
discretion  of  the  Comptroller  General  to  require  the  Attorney  General, 
Avhen  the  services  of  a  Solicitor  General  are  necessary,  in  collecting  or 


78 


PART  I.— TITLE  Y.— CHAPTER  VII. 


Article  2. — Solicitors  General. 


sivurino:  any  olaiiu  of  tlio  State,  in  ;iny  ]iart  of  the  State,  eitlier  to  com- 
niaiul  the  serviees  of  ^ai(.l  Attorney  General  in  any  or  all  of  such  cases,  or 
of  the  Solicitors  General  in  their  respective  Circuits. 


ARTICLE  II. 


SOLICITOUS   GENERAL. 


Sf.ctiok. 
o7'2.  Solicitor  General,  appointmcut,  etc, 

373.  11  is  oath. 

374.  Vacancy,  how  filled. 

375.  His  (lualifications. 

37(1.  On  the  same  footins;  as  the  Jndge. 
377.  His  special  dntics  enumerated. 
37S.  May  bo  rulcvl  as  attorneys. 
379.  Failing  to  attend  Court. 


Skotton. 
380.  May  nnl.  pro^.  indictments. 
JiSl.  Penalty  for  exacting  illegal  costs. 
382.  Who  must  certify  sucli  proceedings. 
oSo.  Tampering  with  grand  jury. 

384.  May  be  appointed  by  the  Court. 

385.  An  attorney  so  appointed. 

3SG.  Charges  against  Solicitor  Genertal. 


Cn')  Const,  of 
1868.  Art  V 


§372.  (407.)  Appointment  and  term  of  Solicitors  General,  Each  Supe- 
rior Court  judicial  Circuit  must  have  a  Solicitor  General,  [appointed  by 
the  Governor,  with  the  advice  and  consent  of  the  Senate,  who  shall  hold 
his  office  for  the  term  of  four  years,  and  until  his  successor  is  appointed 
and  qualified,]  (a)  unless  sooner  removed  in  the  manner  prescribed  by  the 
Constitution,  [and  the  terms  of  office  of  the  successors  to  the  Solicitors 
^ecs._s-^-  ^ctsQeneral  who  were  appointed  in  1868,  for  four  years,  shall  begin  on  the 
first  day  of  January,  1873,  and  expire  on  the  first  day  of  January,  1877; 
and  all  succeeding  terms  of  the  Solicitors  General  shall  in  like  manner 
begin  on  the  first  day  of  January  and  expire  on  the  first  day  of  January 
four  years  next  thereafter.]     (a.) 

§373.  (408.)  Oath,  Before  entering  on  the  duties  of  their  offices,  beside 
the  oaths  required  of  all  civil  officers,  they  must,  in  addition,  take  the 
following,  viz: 

"I  do  swear  that  I  will  faithfully  and  impartially,  and  without  fear, 
favor  or  affection,  discharge  my  duties  as  Solicitor  General,  and  will  take 
only  my  lawful  fees  of  office.     So  help  me  God." 

xVnd  must  also  give  such  bond  and  surety  as  is  required  of  the  Solicitor, 
who,  l^y  virtue  of  his  office,  is  Attorney  General. 

§374.  (409.)  Tacancy,  Vacancies  occur  and  are  filled  as  j)rescribed 
in  cases  of  the  Judges  of  the  Superior  Courts,  and  the  manner  of  proceed- 
ing is  in  every  respect  the  same. 

§375,  (410.)  Qualifications.  No  person  is  eligible  to  the  office  of 
Solicitor  General  who  has  not  been  a  resident  citizen  of  this  State  five 
years  just  preceding  his  election  or  appointment,  [and  who  does  not  per- 
p  ^1086  ^^('?/ Act  ^^^^"^^^^^^y  reside  in.  the  Circuit  at  the  time  of  his  election  or  appointment,] 
ofi865,  c.  P.2J.  (aj  and  who  has  not  attained  the  age  of  twenty-one  years,  and  who  has 
not  been  duly  admitted  and  licensed  to  practice  law  in  the  Superior 
Courts  of  this  State  for  at  least  three  years. 

§376.  (411.)  On  same  footing  as  Judge.  A  person  having  been  ap- 
pointed or  elected  a  Solicitor  for  any  Circuit  is  on  the  same  footing  of  a 
Judge  of  the  Superior  Court,  as  set  forth  in  section  230  (as  to  retaining 
his  office.) 

377.  (412.)  Butieji,    Their  duties  within  their  respective  Circuits  are — 

1.  To  attend  each  session  of  the  Superior  Courts,  regular  or  adjourned, 
unless  excused  by  the  Judge  thereof,  and  remain  until  the  business  of 
the  State  is  disj^josed  of. 
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2.  To  attend  on  the  grand  jnri(;s,  advi.sc;  tlieni  in  relation  to  inattern  ^^^y^^t  of  nf^  c 
law,  and  swear  and  exaniin(3  witnes,sc!S  befon;  tliern.  {''r/V*  ^^y'l 

3.  To  adniim'ster  tlie  oatlis  tin;  lawH  n^juire  to  tlie  gnjnd  aii(]  pdt'it  A^t'ofim,  <:.' 
jurors,  to  tlie  bailifls  or  otlier  oiVicvrH  of  Court,  and  otluirwise  to  aid  tlie  j';;}^^''?;  ,,^2o4?^ 
presiding"  Judge  in  orgjuu'^iing  the  Courts  as  lie  may  re^juire.  n'452^  ^Act  of 

4.  To  draw  up  all  indi(;tinents  or  presentnuiuts,  when  requested  by  tlio i^ioa-'k,  p.  lo-?. 
grand  jury,  and  to  ])roseeute  all  indictable  ofleiises. 

5.  To  proseeute  or  defend  any  (Mvil  a(;tion  in  th(!  j)roseeution  or  df;fense^^2C73,  3254. 
of  whieli  the  State  is  interested,  unless  otherwise  speeially  provided  for. 

6.  To  attend  before;  tlu;  Supreme  Coui-t  when  any  eriminal  eause  is 
tried  emanating  from  their  res})ec;tive  Cireuits,  ai'gue  the  same,  and  per- 
form any  other  duty  therein  the  interest  of  the  State  may  recpn're. 

7.  To  collect  all  moneys  arising  from  fines  and  forfeited  recognizances, 
all  costs  on  criminal  cases  when  i)aid  into  Court  before  judgment,  and  not 
otherwise;  and  at  the  Fall  term  of  each  Court,  every  year,  to  settle  with 
the  county  treasurer,  and  pay  over  to  him  all  moneys  due  him  according 
to  law,  after  a  fair  and  full  settlement. 

8.  To  settle  at  the  same  time  with  the  preceding  Solicitor,  and  ]iay  over 
to  him  any  moneys  collected  to  which  he  may  be  entitled,  and  to  render 
to  him,  whenever  required  by  him,  a  just  statement  of  the  condition  of 
his  interests. 

9.  To  collect  all  moneys  due  the  State  in  the  hands  of  any  escheators, 
and  pay  over  to  the  educational  fund ;  and,  if  necessary,  compel  them  to 
pay  by  rule  or  order  of  Court,  or  other  legal  means. 

10.  To  collect  all  claims  of  the  State  they  may  be  ordered  to  do  by  the 
Comptroller  General,  and  to  remit  the  same  within  thirty  days  after  col- 
lection; and  on  the  first  day  in  October  every  year  to  report  to  him 
the  condition  of  the  claims  in  their  hands  in  favor  of  the  State,  particu- 
larly specifying  the  amounts  collected  and  paid,  from  what  sources  received 
and  for  what  purposes;  to  whom  paid,  what  claims  are  unpaid,  and  why; 
what  judgments  have  been  obtained,  when,  and  in  what  Court;  what 
suits  are  instituted,  in  what  Courts^  and  their  present  progress  and  future 
prospects. 

11.  To  perform  such  other  duties  as  are  or  may  be  required  by  law,  or 
which  necessarily  appertain  to  their  office. 

§378.  (413.)  May  be  ruled.  If  a  Solicitor  General  fails  to  comply  with 
the  provisions  of  the  preceding  section,  he  is  liable  to  rule  as  attorneys  at 
law  are,  with  all  the  penalties  and  remedies;  and  on  failure  to  comply 
with  the  terms  of  a  rule  absolute,  within  twenty  days  from  the  time  it 
becomes  final,  it  shall  be  a  ground  of  impeachment. 

§379.  (414.)  Failing  to  cvttend  Court  liable  to  fine.  If  he  fails  to  attend 
on  the  Courts  of  his  Circuit  as  required,  he  is  liable  to  be  fined  for  each 
failure  fifty  dollars,  to  be  retained  out  of  his  salary. 

§380.  (415.)  Nolle  jyros.     He  has  authority,  on  the  terms  prescribed 
by  law,  to  enter  a  nolle  prosequi  on  indictments ;  and  if,  in  any  case,  a  ^-t-ooe. 
Solicitor  General  accepts,  directly  or  indirectly,  in  money  or  other  valua- 
ble thing,  or  exacts  more  than  his  lawful  costs  from  tlie  defendant  or  any 
body  else,  it  is  a  subject-matter  of  investigation  by  the  grand  jury. 

Nolle  prosequi:  2  Kelly,  60 ;  3  Kelly,  53 ;  9  Ga.,  30G  ;  34  Ga.,  323 ;  41  Ga.,  507. 

§381.  (416.)  Cost,  illegal  receipt  of.  If  the  grand  jury  presents  the 
Solicitor  for  having  so  received  more  than  his  lawful  costs,  he  shall  be 
disqualified  from  further  discharging  his  official  duties  until  a  trial  shall 
be  had  upon  an  indictment^  and  if  the  trial  results  iu  a  conviction,  he 
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shall  be  fined  and  imprisoned  at  the  diseretion  of  the  Court,  and  it  is 
also  a  ground  of  inipoachniont.  The  disqualiiieation  continues  until  the 
adjourninent  of  the  next  session  of  the  General  Assembly. 

*§;)82.  (417.)  Xoficc  to  the  Governor.  It  shall  be  the  duty  of  the 
clerk  oi'  said  Court  to  certify  immediately  such  proceedings  to  the  Gov- 
ernor. 

§383.  (418.)  Penalfi/  for  taking  or  agreeing  to  take  a  bribe.  If  they 
take,  or  agree  to  take,  from  any  person,  money  or  any  other  valuable 
thing,  the  consideration  whereof  is  a  promise  or  inidertaking  to  procure, 
or  to  try  to  procure,  a  finding  by  the  grand  jury  of  ^^a  bill"  or  ^^no  bill" 
u})on  an  indictment,  or  to  make  or  not  to  make  a  presentment,  or  to  pro- 
long or  procrastinate  a  State  case  or  an  arrest,  or  to  advise  it  done,  or  how 
it  may  be  done,  the  penalty  and  proceedings  are  the  same  as  in  the  two 
preceding  sections. 

§384.  (419.)  Solicitor  General  pro  tern,  When  a  Solicitor  is  absent, 
Actof  1799, C.  or  indisposed,  or  disqualified  from  interest  or  relationship  to  engage  in  a 
prosecution,  the  presiding  Judge  must  appoint  a  competent  attorney  of  the 
Circuit  to  act  in  his  place,  or  he  may  command  the  services  of  the  Solici- 
tor of  any  other  Circuit  accessible,  or  he  may  make  a  requisition  on  the 
Governor  for  the  Attorney  General,  as  the  emergency  in  his  discretion 
may  require. 


p.  574. 


The  Court  may  make  such  appointment  when  the  Solicitor  General  is  prevented  by  sickness, 
or  other  malady,  bodily  or  mental :  22  Ga..  211.  The  propriety  of  appointing  a  Solicitor  General 
pro  ton.  on  account  of  the  interest  of  the  Solicitor  General  in  the  case,  is  largely  in  the  discretion 
of  the  Court ;  the  Court  may  appoint  a  practicing  lawyer  in  the  Circuit  who  does  not  reside  therein: 
41  Ga.,  5U7. 

§385.  (420.)  Fees  of  Solicitor  pro  tern.  An  attorney  acting  as  such 
Solicitor  is  subject  to  all  the  laws  governing  Solicitors  General ;  he  is 
entitled  to  the  same  fees  for  what  he  does^  and  incurs  the  same  penalties 
in  the  discharge  of  his  duties. 

§386.  (421.)  Proceedings  tchere  Solicitor  is  prosecuted.  When  any  per- 
son makes  affidavit  before  the  Court  or  grand  jury,  that  in  his  judgment 
the  Solicitor  General  is  guilty  of  an  indictable  offense,  and  that  lie  desires 
to  prosecute  him,  or  the  grand  jury  may  present  him  for  such  an  offense, 
it  is  the  duty  of  the  Court  instanter  to  appoint  some  competent  attorney 
at  law  to  draw  a  bill  of  indictment,  and  when  there  is  a  true  bill  found 
or  presentment  made,  to  put  the  Solicitor  under  recognizance  or  in  prison, 
according  to  the  offense,  until  the  appearance  of  the  proper  prosecuting 
officer. 

General  Xote. — He  cannot  be  counsel  for  a  defendant  against  whom,  when  in  office,  he  insti- 
tuted a  prosecution  :  11  Ga..  47.  He  may  take  any  place  he  prefers  on  the  side  of  the  State,  in  the 
argument  before  the  jury  :  15  Ga..  476.  The  Act  of  1850,  (C,  p.  2S0,)  rendering  attorneys  incompe- 
tent to  testify,  etc..  does  not  in  all  cases  apply  to  him  :  2G  Ga.,  61J.  Presumption  as  to  tax  execu- 
tion delivered  to  him:  27  Ga.,  69. 
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Section. 
IW.  Attorneys  at  low. 
3SS.  lli^'litM  of  persons  ndrnittod. 
oHl».  (^ualilk-aliujis  oi'  iiiJplicjMiL. 
mi  Aliens. 

391.  .Application  for  admission. 

392.  Evidence  of  preparation. 

393.  Must  be  cxanuned. 

394.  The  manner  of  (ixamination. 

395.  Exa)nina,ti()n  not  satisfactory. 

396.  Order  of  adiviission. 

397.  Form  of  the  oath  to  be  taken. 

398.  (iraduate.s  of  Lumpkin  Law  School. 

399.  Attorneys  of  other  States. 

400.  Order  of  the  Court  necessary. 

401.  Prohibited  in  certain  cases. 

402.  Attorneys  removing  to  this  State. 

403.  How  admitted  in  the  Supremo  Court. 

404.  Failing  to  render  the  service. 

405.  Transferring  fee  note. 

406.  The  rule  for  settling  fees. 

407.  Attorneys  may  be  ruled. 

408.  May  bind  their  clients — when. 

409.  Can  receive  nothing  but  money. 

410.  Parties  acting  by  advice  of  Attorneys. 


Skctiov. 

411.  Aitpearing  without  authority. 

412.  I'ejiaJty  th<;r(;for. 

41.'.  ]i<;(|uir(;d  to  jjroduco  authority. 
414.  When  two  are  employed. 
4ir>.  Leading  (;oun.sol  defined. 

416.  If  jiiore  than  one,  preference  given. 

417.  Special  duties  of  Attorneys. 

418.  (Causes  for  striking  an  y\ttorney,  etc. 

419.  May  be  reinstated,  and  how. 

420.  Proceedings  against  Attorn(;ys. 

421.  Accusation  must  be  in  writing. 

422.  Proceedings  must  be  under  oath. 

423.  Requiring  the  accuser  to  appear. 

424.  Appearance. 

425.  Answer. 

426.  If  objections  be  overruled. 

427.  Plea  of  guilty,  or  refusal  to  answer. 

428.  The  judgment  and  elfeet  thereof. 

429.  Proceedings  instituted  by  the  Court. 

430.  The  attendance  of  witnesses. 

431.  Costs — how  taxed  and  collected. 

432.  Death  of  the  informant. 

433.  Jury  may  find  proceedings  malicious 

434.  Failing  to  pay  tax,  how  dealt  with. 


§387.  (422.)  Attorneys^  toho  may  'practice.  The  following  persons,  if 
not  specially  declared  ineligible,  are  entitled  to  practice  law  in  the  Courts 
of  this  State: 

1.  Those  who  have  been  regularly  licensed  under  laws  of  the  State 
before  the  adoption  of  this  Code. 

2.  Those  who  are  hereafter  licensed  in  the  manner  prescribed  by  law. 
§388.  (423.)  Attorneys  admitted  in  the  Superior  Courts.     Those  who 

are  admitted  to  practice  in  the  Superior  Courts  may  practice  in  any  other 
Court  of  this  State,  except  the  Supreme  Court,  for  which  another  and 
sj^ecial  license  must  be  obtained. 

See  1,  2,  3.  Rules  Supreme  Court:  38  Ga.,  687. 

§389.  (424.)   Qualification  of  applicant.     Any  male  citizen,    of  good  ^,,^  ^f  ^50,3  (-^ 
moral  character,  who  has  read  law  and  undergone  a  satisfactory  exam-  P^/i^v  ^^" V?^ 
illation  before  a  Judge  of  the  Superior  Court,  as  hereinafter  prescribed, 
is  entitled  to  plead  and  practice  law  in  this  State. 

§390.  (425.)  Aliens.  Aliens  who  have  been  two  years  resident  in  the 
State,  and  have  declared  their  intention  to  become  citizens,  pursuant  to  the 
Act  of  Congress,  are  eligible  to  admission  as  attorneys  at  law. 

§391.  (426.)  Application  for  admission.  For  the  purpose  of  admis- 
sion, one  must  apply,  by  petition  in  writing,  to  a  Superior  Court  during 
one  of  its  sessions,  in  a  Circuit  of  which  he  is  resident,  or  has  read  law 
therein,  and  must  show —  ^ 

1.  His  citizenship. 

2.  That  he  is  of  good  moral  character. 

3.  That  he  has  read  law. 

4.  That  he  has  been  a  resident  of,  or  has  read  law  in  the  Circuit,  as 
aforesaid. 

§392.  (427.)  Evidence  of  preparation.  The  evidence  of  such  flicts 
must  be  by  certificate  of  two  attorneys  of  the  Court,  or  of  other  evidence 
satisfactory  to  the  Court. 

§393.  (428.)  Examination  of  a2)pUcant.     The  applicant  must  also  be 
examined  in  open  Court,  touching  his  knowledge — 
6 
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1.  Of  the  prinoiplos  of  the  common  and  statute  law  of  England  of 
force  in  this  State. 

2.  Of  the  law  of  pleading  and  evidence. 

3.  The  principles  of  equity,  and  equity  pleading  and  practice, 

4.  The  Kevised  Code  of 'this  State,  the  Constitution  of  the  United 
States  and  of  this  State,  and  the  rules  of  practice  in  the  Superior  Courts. 

§394.  (429.)  Planner  of  examination.  No  portion  of  such  examina- 
tion must  take  place  out  of  open  Court ;  and  to  enable  the  Judges  to 
liave  proper  examinations,  they  are  required,  if  there  is  not  ample  time 
during  a  term,  to  apjioint  a  time,  at  least  twice  a  year,  at  some  county  site 
in  their  res})ective  Circuits,  which  has  a  bar  of  attorneys  sufficient  in 
numbers  and  qualifications  to  conduct  the  examinations,  and,  if  necessary, 
to  request  and  require  the  attendance  of  such  attorneys  from  other  places 
Avithin  the  Circuit,  of  which  appointment  public  notice  shall  be  given 
thirty  days  prior  to  said  time  in  some  public  gazette.  Application  for 
admission  may  be  made  to  the  Judge  of  each  Circuit  (as  otherwise 
required)  at  any  time. 

§395.  (430.)  Unqualified  j3erso?7S  to  he  rejected.  Such  Judges  are 
required  to  be  strict,  and  to  reject  any  applicant  who  does  not  undergo  a 
full  and  satisfactory  examination. 

§396.  (431.)  Mode  of  admission.  If,  on  examination,  the  applicant  is 
found  duly  qualified  in  all  the  branches  required,  the  Coui't  must  direct  an 
order  to  be  entered  on  the  minutes,  that,  being  examined  and  found  to  pos- 
sess the  requisite  learning  and  ability,  and  having  otherwise  complied  with 
all  the  conditions  of  the  law,  that,  upon  taking  the  oath  prescribed,  that  the 
clerk  issue  to  him,  on  the  payment  of  the  fees  and  costs,  a  license  to  plead 
and  practice  law  in  the  Superior  Courts  of  this  State. 

For  form  of  license,  see  38  Ga.,  674  ;  (2d  rule  Superior  Court.) 

§397.  (432.)  Attorney's  oath.     The  oath  is  as  follows  : 

"I,  ,  swear  that  I  will  justly  and  uprightly  demean  myself, 

according  to  the  laws,  as  an  attorney,  counselor  and  solicitor,  and  that  I 
will  support  and  defend  the  Constitution  of  the  United  States  and  the 
Constitution  of  the  State  of  Georgia.     So  help  me  God." 

A\  Inch  oath  must  be  taken  in  open  Court,  and  entered  on  the  minutes 
thereof. 

§398.  (433.)  Students  of  the  Lumpldn  Latv  School.  None  of  the  pre- 
Act  of  18.59,  p.  ceding  requisitions  are  applicable  to  any  graduate  of  the  Lumj^kin  Law 
'^-  Schoo],  but  upon  a  presentation  of  a  diploma  and  payment  of  fees,  the 

^1207.  Court  shall  cause  his  name  to  be  enrolled  among  the  attorneys. 

i  §399.  (434.)  Lawyers  from  other  States,  how  admitted.     Attorneys  at 

Act  of  1823,  c.  Law  residing  in  other  States  of  the  Union,  having  license  to  practice  law 

I'oo^' n^^^ c^i^   in  a  Circuit  Court  therein,  where,  by  law,  the  attorneys  of  this  State  are 

permitted  to  practice  law,  may  practice  m  the  feuperior  Courts  oi  tins 

State — 

1.  By  presenting  a  petition  in  writing  for  such  purposes  to  the  Judge 
of  the  Suj)erior  Coui't  of  any  Circuit,  either  in  term  time  or  vacation. 

2.  ]>y  producing  before  him  a  certificate  from  a  Judge  of  the  Circuit 
or  District  Coiul  of  the  State  of  which  they  are  citizens,  under  the  seal 
f;f  said  Court,  stating  that  the  aj)plicant  is  of  good  moral  character,  and 
has  been  legally  adun'tted  to  practice  law  in  such  Circuit,  and  that,  by 
the  laws  of  such  State,  the  attorneys  of  this  State  arc  allowed  to  practice 
law  therein. 

In  the  Supreme  Court,  how:  38  Ga.,  6S8  ;  (3d  rule  of  Court.) 
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§400.  (435,)  Order  ()f  admimion.  On  vcwVin^Mwh  ]Hititi(m  uik]  r-/;rtlfi- 
catc,  such  Judge  shall  grant  an  order  that  tlio  a[)f)li(;ant  he  admitted  to 
practice  law  in  this  States,  and  sliall  ord(T  the  clerk  of*  the.  Superior  Court 
Df  the  county  to  enter  it  on  liis  jninut(;s  and  file  the  })rocef;dings,  on  the 
payment  of  his  legal  fees;  whicjh,  when  done,  is  a  snflieient  license. 

§401.  (436.)  jMwycTS  Jrom  Htatas  that  do  not  allow  (ie/iVfjia,  laviycn^ 
to  practice  tJiercm.  Hwh  AttorrK^ys  at  I>aw  of  any  State  adjoining  this 
are  not  thus  permittcid  to  practice  law  hcTc^in,  unless  those  of  this  Slate 
are  likewise  permitted  to  ])racti(;e  law  in  their  Courts. 

§402.  (437.)  Lawyers  from  other  States  may  be  admitted  in  this.  Those 
Attorneys  at  Law  of  other  States,  whohecome  residents  of  this  State  and 
do  not  come  under  the  provisions  of  the  ]:)reeeding  sectic)ns,  by  producing 
to  the  Court  satisfactory  evidence  that  they  were  Attorneys  at  Law,  in 
good  standing,  in  a  Court  of  similar  jurisdiction  in  the  State  frr)m  which 
they  came,  may  be  immediately  admitted  to  plead  and  practice;  law  in  this 
State,  without  undergoing  the  examinations  as  other  resident  aj)plicants. 

§403.  (438.)  Lawyers y  how  admitted  in  the  Supreme  Court.  Any 
attorney  authorized  to  practice  law  in  the  Superior  Courts  of  this  State 
is  j^ermitted  to  practice  law  in  the  Supreme  Court — 

1.  By  exhibiting  to  the  Court  proof  of  good  private  and  professional 
character,  and  otherwise  complying  with  the  terms  of  its  rules. 

2.  By  taking  the  oath  prescribed. 

See  38  Ga.,  687;  (1st  and  2d  rules  of  Supreme  Court.) 

§404.  (439.)  Counsel  employed  failing  to  render  service.  Attornevs 
are  prohibited  from  collecting  any  note  or  other  contract  in  writing  given  p.  91,  '"^ '  ^* 
as  a  fee  in  any  cause,  which  cause  they  have  failed  to  attend  to  in  person 
or  by  some  competent  attorney,  from  the  time  of  employment  until  the 
rendition  of  judgment,  and  the  same  shall  be  null  and  void  unless  they 
were,  by  contract,  released  from  such  duty. 

§405.  (440.)  Transferring  for  notes  or  other  obligations.  The  transfer 
of  such  notes  or  obligations  subjects  them  to  forfeit  and  pay  to  the  person --^^t  of  i$3i,  c. 
from  whom  the  same  was  taken  double  the  amount  thereof,  recoverable 
in  any  Court  having  jurisdiction  of  the  same,  unless  such  person  is  saved 
harmless  against  all  fees,  costs,  and  other  necessary  expenses  on  account 
thereof. 

By  Act  of  1831  such  notes  are  void,  though  in  the  hands  of  an  innocent  transferee:  21  Ga.,  1P5. 

§406.  (441.)  Fees,  how  settled.  Unless  otherwise  stipulated,  one-half 
of  the  fee  in  any  cause  is  a  retainer,  and  due  at  any  time,  unless  the  attor- 
ney, without  sufficient  cause,  abandons  the  case  before  rendering  service 
to  that  value;  but  in  cases  where  he  has  rendered  such  service,  and  can- 
not render  the  balance  of  service — from  the  act  of  his  client,  providential 
cause,  election  to  office,  or  removal  out  of  the  State — he  is  entitled  to 
retain  the  amount,  or  a  due  proportion,  if  collected,  or  sue  for  it  and  col- 
lect it,  if  not ;  where  no  special  contract  is  made,  the  attorney  may  recover 
for  the  services  actually  rendered. 

Where  a  special  contract  is  made :  39  Ga.,  78.  See,  also,  45  Ga.,  171,  and  Irrin  vs.  Parker,  July 
term,  1872. 

§407.  (442.)  LiahiUty  of  attorneys  to  be  ruled,     Where  attorneys  retiiin 
in  their  hands  the  money  of  their  clients,  after  it  has  been  demanded,  they  ;.>043 
are  liable  to  rule  (and  otherwise)  as  sheriffs  are,  and  incur  the  same  pen- 
alties and  consequences. 

§408.  (443.)  Authority  to  bind  clients.     They  have  authority  to  bind  „^.,.,^  „ 
their  clients  in  any  action  or  proceeding,  by  any  agreement  in  relation  to^'^"'"^'' 
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tlio  oaiiso,  mailo  in  \vriting',  and  in  signing  judgments,  entering  appeals, 
and  by  an  ontv}'  ofsueh  matters,  wlieu  permissible,  on  the  doekets  of  the 
Court,  but  they  cannot  take  atlidavits  required  of  their  clients  unless  spe- 
cially permitted  bv  law. 

Att;u-hinont  nftuiavit :  7  Ga..  167:  9  0:i..  50S:  28  Ga..  351 ;  37  Ga..  678.  AffidaAnt  in  forma  pnn- 
jxtjV  to  entitle  party  to  appeal:  l2o  Ga..  L'61.  Affidavit  to  foreclose  tnortsnge:  39Ga„312.  As  to 
cnterin?  appeal :  (■<  (\.\..  9l!_:  9  (>a..  4S7.  Under  the  sanction  ot  the  Otnirt  may  refer  a  canse  to  arbi- 
tration without  his  client's  consent:  31(ira.._2.  Cannot  release  a  Avitness  for  his  client  without 
lieinji  specially  authorized:  ;>>Ga..  49.  Confession  of  judgment  by  attorney:  ?()(ia..lOS;  39  Ua., 
:^^'4:  42  (Ja.,  1(>S.  CanmU  make  affidavit  provided  for  in  section  4050:  S.,  11.  tt  I).  11.  E.  Co.  r«. 
Tyson.  January  term,  1S73. 

§400.  (444.)  Limitations  on  autJioriti/.  Without  special  authority, 
attorneys  cannot  receive  an}- thing  in  discharge  of  a  clicnt^s  claim  but  the 
full  amount  in  cash. 

§410.  (445.)  Advice  of  attorney  no  relief  to  client.  Clients  shall  not  be 
relieved  from  their  liability  to  damages  and  penalties  imposed  by  law  on 
the  ground  that  they  acted  under  the  advice  of  their  counsel,  but  are  enti- 
tled to  redress  from  them  for  unskillful  advice. 

Advice  of— protects  how  far:    14  Ga.,  27;  39  Ga.,  521. 

§411.  (446.)  Party  not  bound  by  act  of  imemployed  connsel.  If  it  be 
alleged  by  a  party  for  whom  an  attorney  appears  that  he  does  so  without 
authority,  the  Court  may,  at  any  stage  of  the  proceedings,  relieve  the 
party  for  whom  the  attorney^  assumed  to  appear  from  the  consequences  of 
his  acts,  if  fully  satisfied  such  allegation  is  true. 

What  is  sufficient  evidence  of  the  employment  of  an  attorney:  34  Ga.,  328.  The  strong  pre- 
sumption is  that  his  appearance  is  authorized  :  36  Ga.,  108.  Judgment  confessed  by  attorney  will, 
upon  proof  that  he  was  unauthorized,  be  set  aside  :    lb.  and  39  Ga.,  394. 

§412.  (447.)  Unauthorized  appearance  is  contempt.  Any  attorney 
appearing  for  a  person  without  being  emj)loyed,  unless  by  leave  of  the 
Court,  is  guilty  of  a  contempt  of  Court,  and  must  be  fined  in  a  sum  not 
less  than  five  hundred  dollars. 

§413.  (448.)  Proof  of  authority  may  be  required.  The  presiding  Judge 
or  Justice  may,  on  motion  of  either  party,  and  on  showing  reasonable 
grounds  therefor,  require  any  attorney  who  assumes  the  right  to  appear 
in  the  cause  to  produce  or  prove  the  authority  under  which  he  appears, 
and  to  disclose,  whenever  pertinent  to  any  issue,  the  name  of  the  person 
who  employed  him,  and  to  grant  any  order  that  justice  may  require  on 
such  investigation;  but,  p)rima  facie,  attorney  shall  be  held  authorized  to 
properly  rejn'csent  any  cause  they  may  aj)pear  in. 

§414.  (449.)  When  several  attorneys  are  employed  on  the  same  side. 
AVhen  two  or  more  attorneys,  being  employed  on  the  same  side,  dispute 
about  the  direction  to  be  given  to  their  cause,  and  the  client  is  not  ])res- 
ent,  the  Judge  shall  hear  all  the  facts  and  give  preference  to  the  leading 
counsel. 

§415.  (450.)  Leading  counsel.  The  leading  counsel  is  he  who,  at  the 
time  of  the  trial,  or  raising  of  any  issue  connected  with  the  cause,  is,  in 
tlie  judgment  of  the  Court,  the  counsel  upon  whom  the  client  relies  more 
than  any  other. 

The  attorney  whose  name  is  subfcrihed  as  such  to  the  pleadings,  if  not  surreptitiously 
appended,  is  to  be  regarded  as  leading  counsel :   33  (hi.,  243. 

§416.  (451.)  Counsel  first  employed.  If  there  is  more  tliaii  one  u])on 
whom  the  client  thus  relies,  the  Court  shall,  as  between  them,  give  him 
preference  who  was  first  employed. 

§417.  (452.)  special  duties  enumerated.  It  is  the  duty  of  attorneys  at 
law — 

1.  To  maintain  the  respect  due  to  Courts  of  justice  and  judicial  officers. 

Young  vs.  Moody,  January  term,  1873. 
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2.  To  (employ,  for  tlie  [)urj)o.s(}  of  maintaining  the  causes  eonfidr^rj  t/, 
tlienij  siicli  means  only  as  are  (consistent  witli  truth,  und  never  to  w^.k  to 
mislead  the  Judu^CiS  or  juries  })y  any  artifiee  or  false;  statemcint  of  tlie  Jaw. 

»3.  To  maintain  inviohite  the  eonfldcMiex;  and,  at  (ivvsy  j)eiil  to  tlie-in- 
selve^s,  to  [)reserv(i  the  s(K;r(!ts  of  tlieir  elients.  ♦ 

4.  To  abstain  from  all  offensive;  ])ersonalties,  arid  to  advance  no  fict 
prejudieial  to  the  honor  or  r(if)utation  of  a  [)arty  or  a  witness,  unless 
required  by  the  justice  of  the  cause  with  which  they  are  charged. 

Latitude  of  speech :   18  Ga.,  495. 

5.  To  encourage  neither  the  commencement  nor  continuance  of  an 
action  or  proceeding  from  any  motives  of  passion  or  interest. 

6.  Never  to  reject,  for  a  consideration  personal  to  themselves,  the  cause 
of  the  defenseless  or  oppressed. 

§418.  (453.)  Special  causes  of  removal.  An  attorney  must  be  remov(,'<l 
for  the  following  causes  by  the  Superior  Court  of  the  county  of  his  resi- 
dence : 

1.  Upon  his  being  convicted  of  any  crime,  or  misdemeanor  involving 
moral  turpitude.  In  either  case  the  record  of  his  conviction  is  conclusive 
evidence. 

2.  When  any  judgment  or  rule  absolute  has  been  rendered  against  him 
for  money  collected  by  him,  as  an  attorney,  which  he  fails  to  ])ay  within 
ten  days  after  the  time  appointed  in  the  order,  in  wdiich  case  the  record 
of  the  judgment  is  conclusive  evidence,  unless  obtained  without  any  ser- 
vice under  some  law  authorizing  such  a  proceeding. 

3.  Upon  it  being  shown  to  the  satisfaction  of  the  Court  that  he  has 
been  guilty  of  any  deceit  or  willful  misconduct  in  his  profession. 

4.  For  want  of  a  sound  mind,  or  for  indecent  behavior  in  or  out  of  the 
Court-house,  whereby  he  becomes  a  nuisance  to  the  Court,  his  brother 
members  of  the  bar,  or  the  public. 

§419.  (454.)  May  be  reinstated^  and  hoio.  When  an  Attorney  at  Law 
is  thus  removed,  after  tiie  lapse  of  twelve  months,  (unless  removed  under 
the  first  ground  of  the  preceding  section,)  it  is  in  order  for  him  to  be 
restored  upon  the  application  of  two-thirds  of  the  members  of  the  bar  of 
the  county  where  he  was  removed,  and  of  those  wdio  usually  practice  in 
the  Superior  Court  of  said  county,  if  approved  by  the  Judge  of  the 
Circuit. 

§420.  (455.)  Proceedings  to  remove  an  Attorney.  The  proceedings  to 
remove  an  attorney  may  be  taken  by  the  Court  of  its  own  motion,  or 
upon  the  motion  of  an  Attorney  at  Law  or  other  citizen. 

§421.  (456.)  3 fust  be  in  writing.  The  accusation  must  be  in  writing, 
signed  by  the  movant,  or  his  Attorney  at  Law,  and  when  the  proceeding 
is  taken  by  the  Court,  it  may  be  drawn  up  by  the  solicitor  or  the  clerk, 
under  the  direction  of  the  Court, 

§422.  (457.)  Verified  by  oath,  when.  If  the  proceedings  are  upon  the 
information  of  another,  the  accusation  must  be  verified  by  the  oath  of  the 
person  making  it,  or  some  other  person,  and  presented  to  the  Court. 

§423.  (458.)  Order  for  appearance.  The  Court  must  then,  if  of  opin- 
ion that  the  accusation  would,  if  true,  be  grounds  of  removal,  make  an 
order  requiring  the  accused  to  appear  and  answer  the  same  at  a  speinfieil 
day  during  the  same,  or  at  the  next  term,  and  must  cause  a  copy  of  the 
order  and  accusation  to  be  served  on  the  accused  within  a  prescribed  time 
before  a  day  appointed  in  the  order. 
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§424.  (450.)  The  accusal  must  appear.  The  accused  must  appear  at 
the  time  appointtxi  in  the  order,  and  answer  the  aceiisation,  miless,  for 
sulHcient  cause,  the  Court  assign  another  day  for  that  purpose;  if  he  does 
not  appear,  the  Court  may  proeaxl  and  determine  the  accusation  in  his 
absencv. 

§425.  {4G(t.)  Answer  of  accused.  The  accused  may  answer,  either  by 
objoetino;  to  the  sutiieieney  of  tlic  accusation,  or  by  denying  its  truth — 
either  oi'  which  nuist  be  entered  on  the  minutes. 

§42(j.  (401.)  Objections  hij  the  accuseiL  If  tlic  objection  to  the  suffi- 
ciency of  the  accusation  be  not  sustained^  the  accused  must  answer  it 
forthwith. 

§427.  (402.)  Plea  or  7rfusal  to  ans^ver.  If  he  pleads  guilty,  or  refuses 
io  answer  the  accusation,  the  Court  must  proceed  to  judgment  of  removal; 
if  he  denies  the  accusation,  the  Court  must  immediately,  or  at  such  time 
as  it  may  appoint,  proceed  to  tiy  the  same — the  accused  having  a  right 
to  don\and  a  trial  by  jury. 

§428.  (403.)  Effect  of  judgment.  A  judgment  of  acquittal  is  final,  but 
from  a  j  udgmcnt  of  removal  there  may  be  a  motion  for  a  new  trial,  and 
a  review  by  the  Supreme  Court,  as  in  other  cases, 

§429.  (404.)  Proceedings,  by  ichom  instituted.  The  proceedings,  when 
instituted  by  the  Court  of  its  own  motion,  are  conducted  in  the  name  of 
the  State — ^the  solicitor  appearing  to  sustain  the  accusation — and  when  on 
the  information  of  another^  in  the  name  of  tlie  State  on  the  information 
of  such  j>erson. 

§430.  (405.)  Witnesses  compelled  to  attend.  Either  party  has  a  right 
to  subpoenas  and  other  process  to  compel  the  attendance  of  witnesses,  and 
testimony  may  be  taken  by  deposition  in  such  cases  and  in  the  same  man- 
ner as  in  actions  at  law,  and  the  Court  may,  in  its  discretion,  require  the 
informant  to  give  security  for  costs ;  and  failing  so  to  do  within  the  time 
j:)rescribed,  the  proceedings  must  be  dismissed  at  the  cost  of  the  informant. 

§431.  (400.)  Costs,  how  taxed  and  collected.  When  the  proceedings 
are  in  the  name  of  the  State,  the  costs  are  paid  as  in  criminal  cases; 
when  in  the  name  of  the  State  on  the  information  of  another,  if  the  accu- 
sation is  not  sustained,  judgment  is  rendered  against  the  informant  and 
his  security  for  the  costs,  if  the  same  has  been  given;  but  if  the  accusa- 
tion is  sustained  against  the  accused,  judgment  for  costs  must  be  rendered 
against  him. 

§432.  (407.)  Upon  the  death  of  informant.  Upon  the  death  of  the 
informant,  if  there  be  but  one,  the  proceedings  abate,  unless  &ome  other 
])erson  is  substituted  in  his  place,  which  may  be  done  on  application  to 
the  Court;  if  there  is  more  than  one  informant  the  proceedings  continue 
on  the  information  of  the  survivor. 

§433.  (408.)  The  jury  who  try  the  case.  It  is  in  the  province  of  the 
jury  who  try  such  proceedings,  if  they  find  in  favor  of  the  accused,  also 
to  find  they  were  malicious,  if  they  so  believe;  and  upon  such  finding 
the  rights  of  the  accused  against  the  informant  are  the  same  as  in  cases 
of  malicious  prosecution  on  the  criminal  side  of  the  Court. 

§434.  (409.)  Attorney  failing  to  pay  tax.     And  whenever  it  shall  be 

made  to  apj)ear  to  any  Judge  of  the  Superior  Courts  that  any  Attorney 

Ar-ta  of  isoi  V  ^^  -^^^^  practicing  in  said  Court  has  failed,  or  fails,  to  pay  his  professional 

16.  '     tax  levied  according  to  the  laws  of  this  State,  and  execution  has  been 

issued  for  the  same  l)y  the  tax  collector  and  returned  by  the  proper  officer, 

no  property  to  be  found,  it  shall  be  the  duty  of  the  Judge  presiding  iu 
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the  Superior  Court  of  tin;  cownty  in  whioli  tho  snirl  attorney  resides  to 
cause  the  clerk  of  said  Court  to  issue  a  rule  requirin^^  said  attorney  to 
show  (!ause,  by  the  ucxt  term  of  said  Court,  why  he  slioiild  not  he  struck 
from  the  list  of  attorneys  and  liis  license;  to  practice;  declared  of  no  ciVcct^ 
for  Iiisfiilun;  to  j)ay  liissaid  ])rof<'ssional  tax — vvliieh  rule  shall  he  served 
by  the  sheriff  upon  said  attorney  twenty  (Jays  befon;  tlie;  ne;it  term  of  said 
Court;  and  if,  at  said  term  of  said  Court,  said  attorney  fails  to  show  suffi- 
cient cause,  said  Jud^e  shall  pass  an  order 'Striking  said  attorney  frr>m  the 
list  of  attorneys,  and  declare  his  license  to  practice  in  the;  Courts  of  law 
and  equity  in  this  State  null  and  of  no  effect. 

Genkral  Notr— As  to  argument  of  counsel :  5  Ga.,  218;  lOGa.,  512;  12  Ga.,  293;  18  Ga..  383, 
495 ;  22  Ga.,  ()27 ;  24  Gii.„  211 ;  25  (^ii,.,  85  ;  27  (hi.,  207,  049 ;  28  Ga.,  570 ;  29  Ga..  82 ;  45  G;i .,  585.  Court 
to  interrupt,  when  :  lU  Ga-.,  511  ;  11  Ga.,  25,'',,  015;  15  Ga,.,  :i95  ;  18  (ja.,  400,  4'^.');  20  Ga.,  20:i;  2-5  Ga..  24, 
225  ;  43  Ga.,  .'508.  Order  of  arf,'Uinent,  (in  claim  cases,)  see  rule  of  (Jourt  No.  ]'■'> ;  (in  motionn,;  see 
rule  of  Court  No.  45;  (on  plea  of  justification  in  tort,)  see  ^.'5051  ;  (in  criminal  ca.ses,;  Bce  {;4(>45;  (in 
equity  cases,)  see  5<4207  ;  (a,ppeal  from  order  of  Ordinary  setting  up  will :)  0  (ja.,  .'^/24.  f  Application 
for  letters  of  administration:)  9  Ga.,  199.  (Appeal  from  assessment  of  damages  by  appraiserHij  9 
Ga.,  .359.  (Solicitor  General  may  take  any  place  on  side  of  State  :)  15  (Ja-.,  470.  (Party  on  whom 
burden  of  proof  rests:)  24  Ga.,  211;  28  Ga.,  271.  (Issue  of  fraud  on  application  under  Ilone«t 
Debtor's  Act:)  25  Ga,.,  208.  (Issue  on  attachment  affidavit:)  28  Ga.,  109.  (On  issue  of  dcviiavit  vel 
non  :)  35  Ga.,  102.  (One  joint  defendant  introducing  evidence:)  37  (ia.,205.  Hssue  on  return  of 
commissioners  to  lay  off  dower:)  38  Ga.,  235;  Kendrick  vs.  Rabun,  .January  term,  1873.  'On 
demurrer  :)  39  Ga.,  232.  (Traverse  of  sheriff's  return  :)  40  Ga.,  280.  (Bill  filed  to  enjoin  ejectment 
and  for  specific  performance:)  43  Ga.,  301.  What  allegations  necessary  in  declaration  charging 
attorney  on  note  :  1  Kelly,  275.  Parties  to  bill,  when:  2  Kelly,  325.  Letter  from  plaintiff's  attor- 
ney to  sheriff  authorizing  him  to  allow  payments  on  fi.  fas. :  5  Ga,.,  449.  The  relation  of  attorney 
and  client  a  conlidentinl  one:  0  Ga.,  524.  Contracts  between  closely  scrutinized:  Ih.  Attorney's 
receipt  describing  note  but  omitting  indorsement:  7  Ga..  144.  Bill  for  account  by  client  vs.  attor- 
ney :  7  Ga.,  206.  Infant,  appearance  by  attorney  for:  13  Ga.,  407.  Not  bound  by  acts  of,  when 
tainted  with  fi*aud :  26  Ga.,  537.  Advice  of,  how  far  a  protection :  14  Ga.,  27  ;  39  Ga.,  521.  "Where  a 
client  does  not  participate  in  a  fund  brought  into  Court,  but  is  postponed  to  older  liens,  the  attor- 
ney is  not  entitled  to  commissions  upon  the  money:  17  Ga.,  592.  Note  given  to  attorney  for  pro- 
fessional services  as  to  the  procurement  of  a  pardon :  22  Ga.,  246.  Business  of  attending  to  pardons 
not  confined  to  attorneys:  24  (xa.,  023,  Where  an  attorney  is  elected  to  the  bench:  23  Ga..  175. 
Attorney  has  no  authority  as  such  to  receive  notes  on  third  persons,  when:  24  Ga.,  252.  Every 
attorney  employed  in  a  case  ought  to  be  prepared  to  conduct  it:  24  Ga.,  473.  Attorney  may  make 
showing  for  continuance  where  party  or  his  privy  resides  out  of  the  county  :  25  Ga..  028.  Leave  of 
absence  granted  to  attorney  :  25  Ga..  158.  Attorney  directing  levy:  28  Ga.,  297.  Contract  to  pay 
attorney  commissions  for  the  collecting  of  a  judgment  does  not  make  him  a  party  or  privy  to  it : 

29  Ga.,  255.  A  person  who  collects  funds  of  a  debtor  for  the  joint  benefit  of  himself  and  other 
creditors,  ought,  when  that  fund  is  distributed  by  a  Court  of  equity,  to  be  allowed  reasonable 
compensation  for  the  services  of  himself  and  lawyers  :  29  Ga.,  142.    May  assign  fi.  fa.  under  §3597 ; 

30  Ga.,  433.  Application  of  money  to  fi.  fas.:  33  Ga.,  173.  Satute  of  limitations  in  actions  against; 
attorney  for  negligence  or  unskillful  advice,  commences  to  run,  when:  33  Ga.,  174.  Fees  not  col- 
lectable by  rule  vs.  client :  34  Ga.,  377.  Where  the  jury  finds  a  verdict  for  the  value  of  professional 
services,  lower  than  amount  proved  by  uncontradicted  evidence,  new  trial  granted  :  34  Ga.,  328. 
Where  there  is  conflicting  evidence  on  this  point,  the  jury  is  the  proper  tribunal  to  estimate  the 
services:  45  Ga.,  123.  Sheriffs  should  be  required  by  plaintiff's  attorney  to  pay  over  money  col- 
lected, and  the  attorney,  failing  in  this  duty,  becomes  personally  liable,  and  may  discharge  himself 
by  paying  off  his  client  on  demand  and  then  sue  and  recover  on  the  sheriff's  bond:  34  Ga.,  173. 
Nature  and  objects  of  law  partnership:  .34  Ga.,  388.  Where  counsel,  relying  on  newspaper  calen- 
dar, mistakes  term  of  Court:  Bryan  vs.  Walton,  March  terra,  1864.  Judgment  had  in  favor  of  the 
wrong  plaintiff  at  the  instance  of  attorney:  36  Ga.,  556.  Attorney  bound  to  reasonable  care,  etc.: 
37  Ga.,  195.  A  Notary  Public  who  is  an  attorney  cannot  qualify  his  client  to  an  attachment  affi- 
davit: 37  Ga.,  678.  Nor  to  affidavit  probating  mortgage:  Nichols  vs.  Hampton,  July  term,  1S72. 
Liability  for  taking  Confederate  currency:  37  Ga.,  205 ;  45  Ga.,  644.  Where  one  of  a  firm  is  an 
attorney,  and  upon  the  dissolution  thereof,  collects  the  debts,  he  is  entitled  to  commissions  as  vs. 
the  other  partner,  when  :  37  Ga.,  299.  An  attorney  cannot  recover  for  professional  services  without 
proof  of  their  value  :  45  Ga.,  171.  Where  one  of  the  counsel  makes  marginal  marks  on  a  paper 
which  goes  out  with  the  jury  to  direct  himself  in  argument :  45  Ga.,  585  ;  see,  also,  35  Ga..  2S5  :  see 
Rules  of  Court,  Nos.  2  to  11, 15,  20,  21,  45,  46.  An  Attorney  at  Law  who  was  assigned  by  the  Judge 
of  the  Superior  Court  as  counsel  to  defend  an  indigent  defendant,  on  his  trial  upon  an  indictment 
in  the  said  Court,  and  who  accordingly  did  appear  and  defend  him  is  not  entitled  by  any  law  of 
this  State  to  be  paid  for  such  services  out  of  the  county  funds  :  Elani  vs.  Johnson,  January  term, 
1873. 
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Article  1. — Justices  of  the  Pence,  Notaries  Public  and  their  Courts. 


CHAPTER  YIII. 

JUSTICES  OF  THE  TEACE,  JUSTICES'  COURTS,  AND  CONSTABLES. 


Ar.TTOT.E  1. — Justices  of  the  Peace,  Notaries  Public  and  their  Courts, 
AirncLE  2. —  Constables, 


ARTICLE  L 


JUSTICES   OF   THE   TEACE,   NOTARIES   PUBLIC  AND   THEIR   COURTS. 


Section. 

435.  One  Justice  in  each  district. 

436.  Notaries  Public-, 

437.  How  removed  from  office. 
4.'>8.  Vaeancic.-;.  how  filled. 

439.  Election,  how  and  by  whom  held. 

440.  Ordinary  may  order  an  election. 

441.  Qualifications  of  a  Justice, 

442.  Orclinary  may  appoint,  when. 

443.  The  oath  of  a  Justice. 

444.  Oath,  before  whom  to  be  taken. 

445.  Criminal  jurisdiction  of  the  Justice. 

446.  Civil  jurisdiction  of  the  Justice, 

447.  Debts  may  be  divided. 

448.  Territorial  and  criminal  jurisdiction. 


Section. 

449.  Justice  may  be  sued  in  his  own  district. 

450.  If  the  Justice  be  disqualified. 

451.  When  there  is  no  Justice. 

452.  Suits  may  be  transferred. 

453.  When  transferred. 

454.  Transferred  suits. 

455.  Co-obligors,  joint  contractors,  etc. 

456.  Residents  in  districts  not  organized. 

457.  Special  powers  and  duties  of  Justices. 

458.  Justices'  Courts. 

459.  Changed  once  in  four  years. 
360.  Justices  newly  elected, 

461.  Times  and  places  now  established. 

462.  Judgments  rendered. 


Act  of  1S19,  C. 
p.  207. 

fa)  Const,  of 
1%8.  Art.  V. 
Sec.  6. 


§435.  (470.)  One  Justice  of  the  Peace  in  each  district  There  shall  be 
[one]  (a)  Justice  of  the  Peace  in  each  militia  district  of  the  several  coun- 
ties of  this  State,  elected  by  the  people  of  each  district,  in  the  manner 
hereinafter  prescribed,  who  hold  their  offices  for  four  years,  unless  sooner 
removed. 

AAlienever  a  Justice  of  the  Peace  removes  from  the  district  for  which  he  has  been  commis- 
sioned and  selected,  he  vacates  his  office:  20  Ga.,  746. 

§436.  Notaries  Public,  their  appointment  and  term.  [Notaries  Public 
may  be  appointed  by  the  Governor,  not  to  exceed  one  for  each  militia 
district,  for  a  term  of  four  years,  and  shall  be,  ex  officio  Justices  of  the 
Peace.]     (a.) 

See  Lines  vs.  State,  July  term,  1872. 

§437.  (471.)  How  removed.  They  are  removed  from  office  in  the  man- 
Act  of  1819,  c.  ner  prescribed  by  the  Constitution,  and  also  on  conviction  for  malj)ractice 
in  office,  or  for  any  felonious  or  infamous  crime. 

§438.  (472.)  Vacancies,  how  filled.  Vacancies  are  filled  in  the  follow- 
ing manner:  If  there  is  a  Justice  of  the  Peace  in  the  district  where  the 
Act  of  1810,  c.  vacancy  occurs,  he  shall  appoint  some  Saturday  in  a  month,  and  adver- 
tise the  same  at  three  of  ^he  most  public  places  therein  at  least  fifteen 
days  before  the  day  appointed. 

§439.  (473.)  Election,  hotv  held.  On  said  day  said  Justice,  with  two 
freeholders,  must  hold  said  election  in  the  same  manner  that  a  regular 
election  for  Justice  of  the  Peace  is  held,  and  duly  certify  the  same  to 
the  Governor,  who  must  commission  the  person  elected  for  the  unexpired 
t<;rm. 

§440.  (474.)  Jf  no  Justice.  If  there  is  no  Justice  of  the  Peace  in  the 
district  where  the  vacancy  occmrs,  the  Ordinary  of  the  county  must  order 
an  election  in  the  same  manner,  which  may  be  held  by  three  freeholders 


(a)  Const,  of 
1868.  Art.  V. 
Sec.  6,  clause 
4. 


p.  207. 


p.  207. 
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of  the  district,  who   must  IjoIcI   and   cxtrtify    said    C'lr;r;f;If)n   In   fijo  Harno 
mannor. 

§441.  (475.)   Qualificationfij  rJ/'..     A  II  jXTSons  arc  oli^ibl^;  to  fhf;  office 
of  Justice  of  the  Pca(;c  wlio  arc  (entitled,  in  the  coimly  in  wlilcli  ific  dis- 
trict is  situated,  to  vot(;  for  m(;mhers  of  the  (i(!ri(!ral  Asscrrihly,  wIjo  have, 
bcen  three  months  in  the  (Jistrict  n(!xt  })ref;e(lin;^  the  (ticction,  and   who  v;'i,  p.  12. 
do  not  labor  und(T  any  dis(j[ualification.     [lieijig  a  c](;rk  sliall  he  no  di.s- 
qualifi  cation.]     (a.) 

§442.  (476.)  Failure  to  elect.  When  any  district  is  williout  a  Justice 
of  the  Peace,  and  an  chx^tion  lias  Ikhmi  hi^^ally  ordered  to  supply  the 
vacancy,  and  none  is  bona  f/le  lield  at  the  time  and  place;  ap[)ointed,  it  is 
the  duty  of  the  Ordinary  to  ai)point  one  person,  resident  in  the  district, 
such  Justice  to  have  it  certified  to  the  Governor,  who  must  commission 
the  appointee  for  the  required  term. 

§443.  (477.)   Oath.     Justices  of  the  Peace,  [inchiding  commissioned 
Notaries  Public,  who  are  ex  officio  Justices  of  the  Peace,]  (a)  before  enter-  j^.^^'^'^JJi'v  ^ 
ing  on  the  duties  of  their  office,  besides  the  oath  required  for  all  civil  Sec'c.  ciau*e4. 
officers,  must  take  the  following  oath  : 

"I  do  swear  that  I  will  administer  justice  without  respect  to  persons, 
and  do  equal  rights  to  the  poor  and  to  the  rich,  and  that  I  will  faithfully 
discharge  all  the  duties  incumbent  on  me  as  a  Justice  of  the  Peace  for 

the  county  of ,  agreeably  to  the  Constitution  and  laws  of  this 

State,  and  according  to  the  best  of  my  ability  and  understanding.     So 
help  me  God.'' 

§444.  (478.)  Oaths,  before  whom  taJcen.  Such  oaths  shall  be  taken  and 
subscribed  before  the  Ordinary  of  the  county. 

§445.  (479.)  Oriminal  jurisdiction.  They  have  criminal  jurisdiction 
in  the  following  instances  ; 

1.  In  acting  as  conservators  of  and  preserving  the  public  peace  in  their 
respective  districts  and  counties. 

2.  In  issuing  warrants  for  the  apprehension  of  any  person  charged  on 
oath  with  a  violation  of  any  portion  of  the  Penal  Code,  or  who  are  so 
known  to  them  officially. 

3.  In  examining  such  persons,  wdien  brought  before  them,  and  to  com- 
mit, bind  over,  or  discharge,  according  to  the  directions  of  this  Code. 

4.  In  such  other  cases  as  jurisdiction  may  be  constitutionally  given. 

§446.    (480.)    Givil  jurisdiction.     They  have  a  general  and  original  Act  of  isii.  c* 

•       •     T    ,  •  p.  »3->S.    Act  of 

jurisdiction  :  IS19,  c.  p.  t4it. 

1.  [In  all  civil  cases  where  the  principal  sum  claimed  does  not  ^^ceed  ^^^^.J"^  ^|^^^- j^^ 
one  hundred  dollars,]  (a)  and  in  cases  where  the  debt  has  been  larger, iSo5-o6,  p  254. 
and  the  balance  due  is  not  more  than  said  amount.  (a^Const.  of 

2.  Of  contests  for  the  mere  possession  of  personal  j^roperty.  SeS'et clause  2. 

3.  Of  forcible  entries  and  detainers,  or  either,  with  the  aid  of  a  jury  of  5,^4132-4. 
twelve  men,  as  prescribed  by  this  Code.  .  ^4032. 

4.  Of  all  other  causes  when  jurisdiction  is  constitutionally  given  them,  g4os5. 
in  their  capacity  as  Courts  of  justice. 


Jurisdiction  of  Justices'  Courts,  (under  the  Act  of  1S32,  C.  p.  100. "i  to  award  judgments  against 
banks  refusing  to  pay  in  specie  :  12  Ga.,  531.  On  the  Act  of  1852,  enlarging  Justices'  Courts'  juris- 
diction in  the  city  of  Macon  :  17  Ga.,  349.  The  Act  of  1855-()  extended  the  jurisdiction  to  attach- 
ments :  25  Ga.,  151.  A  claim  may  be  brought  witliin  the  jurisdiction  by  payments  ^^•hich  reduce  it 
to  that  amount :  30  Ga..  8.  Jurisdiction  (of  suit  against  innlvceper  to  recover  value  of  lost  over- 
coat): 39Ga.,  105;  (of  nuisances) :  40Ga.,87;  (over  distress  warrant"):  44  Ga..  243.  The  Superior 
Court  has  concurrent  jurisdiction  within  all  civil  cases  where  the  amount  of  the  debt  is  less  than 
one  hundred  dollars  :  43  Ga.,  360. 
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§447.  (481.)  Debts  mai/  be  divided.  Debts  wliieli,  in  the  ao^gregate, 
aiuouut  to  more  than  Justice's  Court  juristlietlon,  may  be  divided  into 
liquidated  demands,  so  as  to  bring  them  each  within  such  jurisdiction. 

Bill-holder  may  divide  the  hills  so  held  by  him  against  a  bank  so  as  to  bring  his  demand 
within  the  jurisdiotion  :   12  Ga.,  531.    As  to  the  consolidation  of  demands,  see  35  Ga.,  82. 

§448.  (482.)  Limits  of  criminal  jurisdiction.  Their  criminal  jurisdic- 
tion extends  over  persons  of,  or  crimes  committed  in,  their  respective 
counties,  and  their  civil  jurisdiction  over  persons  residents  of  their  respec- 
tive districts,  and  itinerant  persons,  and  to  persons  of  other  districts  in 
certain  particular  cases  provided  for  in  this  Code. 

§449.  (483.)  Justice,  tcheii  sued.  One  Justice  of  the  Peace  may  sue  or 
be  sued  before  the  other  in  his  own  district.  . 

§450.  (484.)    Where  Justice  is  disqualified.     AYhen  a  Justice  of  the 

Peace  is  disqualified  from  presiding,  and  there  is  no  other  Justice  of  the 

Act  <>f  -i^^l'  ^'  Peace  in  his  district  who  is  qualified,  any  Justice  of  the  Peace  of  the 

§?4io(3-7.    '  *      countv  is  qualified  to  issue  all  process  and  to  preside  in  his  district ;  and  if 

a  Justice  of  the  Peace  is  sued  under  such  circumstances,  the  suit  may  be 

located  in  any  adjoining  district. 

§451.  (485.)  Where  there  is  no  Justice.  Where  there  is  no  Justice  of 
the  Peace  in  any  district  where  a  defendant  resides,  or  there  is  one  and  he 
refuses  to  serve  generally  or  in  any  particular  case,  the  suit  may  be  located 
in  any  adjoining  district. 

452.  (486.)  Suits  may  be  transferred.  If  suits  are  already  commenced 
and  are  suspended  for  the  want  of  a  justice  of  the  Peace  to  preside,  such 
suits  shall  be  removed  to  the  adjoining  districts,  unless  the  evil  is  re- 
moved within  sixty  days.  '■• 

453.  (487.)  Suits  may  be  transferred  to  county  site.  If,  from  any 
cause,  all  such  suits  cannot  be  located  or  prosecuted  in  some  adjoining 
district,  they  may  be  commenced  or  removed  to  the  Justice's  district 
which  embraces  the  county  site. 

454.  (488.)  Power  of  Justices,  etc.  The  Justices  of  the  Peace  and 
constables  of  any  district  where  a  suit  is  thus  begun  or  removed,  have 
the  same  power  as  those  officers  have  in  the  proper  districts. 

455.  (489.)  Makers,  indorsers,  etc.,  how  sued.  Suits  against  makers 
and  indorsers,  and  against  co-obligors  or  joint-makers,  may  be  located 

p.^t34Sf  "^Act  of  in  the  district  where  the  principal  debtor  or  one  of  the  co-obligors  or 

^si^j,  c.  p.  651.  joint-makers  can  be  sued,  and  the  other  parties,  who  may  reside  in  a 

??ii?>5,  4ia8,       different  district  from  such  in  the  same  county,  may  be  joined  in  the  suit 

^^^'  on  the  same  terms  such  persons  residing  in  different  counties  may  be  sued 

in  the  Superior  Courts,  but  by  the  process  used  in  Justice's  Courts;,  and 

in  such  cases  the  constable  of  the  district  where  the  suit  is  located  may 

serve  such  process  in  any  part  of  the  county. 

456.  (490.)  Residents  where  sued.  Persons  resident  in  any  portion 
of  a  county  whose  residence,  from  any  cause,  is  not  embraced  in  any 
organized  Justice's  district,  are  subjected  to  suit  in  the  district  whose 
Court-ground  is  nearest  their  residence  where  there  is  an  acting  Justice  of 
the  Peace. 

457.  (491.)  Duties,  etc.,  of  Justices.     Justices  of  the  Peace  have  author- 
Act  of  1799.  c               ^        ^.         -  '       ^  ^ 


p 


Act  of  ity,  and  it  is  their  duty 


i5ii,  c.  p.  639.  i^  To  select  some  central  and  convenient  place  in  their  respective  dis- 
tricts at  which  to  hold  their  Courts,  of  which  they  shall  give  ample  public 
notice,  and  also  to  keep  their  offices  within  said  districts  ;  but  in  towns 
or  cities  which  embrace  more  than  one  district,  they  may  hold  their  Courts 
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and  keep  their  offices  at  some  central  and  convenient  place  witliin  tho 
limits  of  said  to^vns  or  cities. 

2.  To  fine  not  more  tlian  five  dollars,  nor  imprisr)n  more  than  five  hours, 
any  person  guilty  of  a  contcsmpt  of  Court,  and  to  pay  the  fine  to  the 
county  treasurer  for  county  purposes. 

3.  To  issue  attachments  returnable  to  their  own,  and,  in  certain  cases, 
to  the  Su])erior  Courts  of  the  county. 

4.  To  issue  all  process  necesssary  to  maintain  their  jurisdictions  and 
enforce  their  authority  under  the  sanction  of  law. 

5.  To  administer  oaths  and  take  affidavits,  exce])t  the  power  is  expressly 
restricted  to  some  other  officer,  and  to  take  the  acknowledgment  or  pro- 
bate of  any  conveyances  required  to  be  recorded. 

6.  To  keep  a  docket  of  all  causes  brought  before  them,  in  which  must 
be  entered  the  names  of  the  parties,  the  returns  of  the  officer,  and  the 
entry  of  the  judgment,  specifying  its  amount  and  the  day  of  its  rendition 

Docket'  as  evidence,  12  Ga,,  425.  , 

7.  To  carefully  file  away  and  label  all  papers  appertaining  to  any  cause, 
and  all  ji,  fas.  and  other  process  returned,  after  being  satisfied,  entered 
^^  nulla  bona,^'  or  have  otherwise  discharged  their  functions* 

8.  To  attend  the  Superior  Courts  and  Courts  of  Ordinary  of  their  coun- 
ties, whenever  required,  with  such  docket  or  papers  of  file. 

9.  To  establish,  when  lost,  in  the  manner  prescribed  by  law,  any  jiaj^er 
appertaining  to  any  suit  or  other  proceeding  in  their  respective  Courts. 

10.  To  answer  interrogatories  from  Courts  of  other  counties,  as  to 
the  contents  or  condition  of  any  of  the  dockets,  files  or  papers  of  their 
office,  and  to  attach  thereto  copies  of  such,  when  such  interrogatories  are 
propounded  and  such  copies  required. 

1 1 .  [To  make  a  list  of  names  of  all  persons  liable  to  tax  on  property 

or  poll  in  their  respective  districts,  and  return  the  same  to  the  receiver  of^.^^     ^  <pq  , 
tax  returns,  at  his  second  round  to  receive  tax  returns  in  their  respective  I'eb.,  1873." 
districts  in  each  year.]  (a.) 

12.  To  perform  such  other  duties  as  are  or  may  be  required  by  IfxWj  or 
which  necessarily  appeartain  to  their  office. 

§458.  (492.)  Places  of  holding  Justices  Courts,  how  changed.  If  any 
Justice's  Court  is  held  at  an  inaccessible  or  inconvenient  portion  of  any 
district,  or  such  a  place  is  hereafter  selected,  the  qualified  voters  of  such 
district  may  petition  such  Justice  to  change  the  place  to  some  other  place,  ,,^^3^  -^  • 

naming  it,  and  if  he  refuses  to  change,  they  may  apply  to  the  Ordinary; 
and  if  such  Ordinary  is  satisfied  that  the  place  wdiere  such  Court  is  held 
works  an  inconvenience  to  a  majority  of  the  citizens  of  such  district,  he 
shall  change  the  place,  to  take  effect  after  the  expiration  of  thirty  days, 
have  it  entered  on  his  minutes,  and  published  in  the  district. 

§459.  (493.)  Time  and  place  of  holding  Justice^s  Court.  When  a 
place  for  holding  such  Court  is  once  fixed  it  cannot  be  changed  except  in 
the  manner  stated,  and  then  but  once  during  the  four  years'  official  term. 

§460.  (494.)  Ti7ne  and  place  may  be  changed.  When  a  new  Justice 
of  the  Peace  is  qualified,  and  he  desires  to  change  the  place  of  holding 
such  Courts,  he  may  do  so  by  giving  public  notice  of  the  fact,  stating 
the  place  to  which  changed,  and  the  first  Court  to  be  thus  held,  which 
change  shall  not  go  into  effect  short  of  sixty  days  from  the  time  of  adver- 
tising. 

§461.  (495.)  Time  and  place  not  disturbed  by  adoption  of  this  Code. 
The  places  now  established  for  holding  Justices'  Courts  are  not  disturbed 


0-"> 
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Article  2. — Constables. 


bv  the  onaetniont  of  tills  Coclo,  and  tlie  militia  districts  now  established 
by  law  iviuaiii  the  same,  but  they  may  be  altered  and  new  districts  formed 
by  thc^  C)rdinary  of  each  county  as  hereinafter  prescribed. 

§4()2.  (49(>.)  Ju(J<jments,  when  void.  All  judgments  of  such  Justices 
rendered  in  any  civil  cause  anywhere  else  than  at  the  place  for  holding 
their  Courts  lawfully  appointed,  are  void. 


ARTICLE  11. 


CONSTABLES. 


Section*. 

4iv>.  T\vo  Con>!tablos  in  each  district. 

4(>4.  }lo\\  rouioveil  from  office. 

4(>5.  Vacancy,  how  tilled. 

4()6.  Justices  failinsr  to  affree. 

4(»7.  If  there  is  but  one  Justice. 

4(iS.  Justice  failiiiir  or  refusin,!?  to  appoint. 

4^9.  Qualifications  of  Constable. 

47(,».  ]>is(_iuali  licit  ions. 

471.  His  oath  of  office. 


Srction. 

472.  In  cases  of  emcrg'cncy. 

473.  Must  give  bond  and  surety. 

474.  Ordinary  must  certify. 

475.  Additional  surety,  when. 

476.  May  be  ruled  and  attached. 

477.  May  be  ruled  in  Superior  Court. 

478.  His  special  duties  enumerated. 

479.  Penalty  for  acting  after  retiring. 


^63.  (497.)   Constables — number^  election,  etc.  There  shall  be  tw^o  Con- 
Act^of  1S29,  c.  stables  in  each  militia  district  of  the  several  counties  of  this  State,  elected 

by  the  people  of  each  district  as  hereinafter  prescribed,  who  hold  their 

offices  for  two  years  unless  sooner  removed. 

§464.  (498.)  How  removed.     They  are  subject  to  be  removed  from 

office  on  the  same  grounds  and  on  the  same  proceedings  as  clerks  of  the 

Superior  Court  are,  and  on  conviction  for  malpractice  in  office  as  Justices 

of  the  Peace  are. 
Actofisii,  c.       §465.  (499.)    Vacaneies.     Vacancies  are  filled  by  appointment  of  the 
p.  201.  Justices  of  the  Peace  of  the  district  in  the  followino^  contin^cencies : 

1.  AVhen,  from  any  cause,  there  is  a  failure  to  elect,  qualify,  and  give 
bond  at  the  regular  time. 

2.  When  there  is  a  death,  resignation,  or  removal  of  Constable. 

3.  AVhen  from  sickness,  or  other  providential  cause,  the  district  is 
without  a  Constable,  there  may  be  an  appointment,  if  an  emergency 
arises,  to  continue  until  the  regular  Constable  enters  on  the  discharge  of 
his  duties. 

4.  When  the  Constables  of  the  district  are  absent  temporarily  from  the 
district  the  like  power  may  be  exercised. 

§466.  (500.)  Appointment  of  Constables.  If  there  are  two  Justices 
of  the  Peace,  and  they  cannot  agree  upon  an  appointment,  the  one 
who  has  served  longer  as  such  continuously  and  immediately  preceding, 
shall  appoint;  if  there  arc  two  Constables  to  appoint,  each  Justice  shall 
appoint  one. 

§467.  (501.)  When  but  one  Justice,  who  may  appoint.  If  there  is  only 
one  Justice  of  the  Peace,  he  may  make  the  appointment,  but  it  shall  be  in 
the  discretion  of  the  Justices,  whether  one  or  two,  to  appoint  the  second 
Constable  or  not,  if  there  is  one  in  office,  or  one  or  two  if  there  is  none  in 
office. 

§468.  (502.)  When  Justice  fails  to  appoint.  If  the  Justice  of  the  Peace 
of  any  district  fail  or  refuse  to  have  as  much  as  one  Constable  in  their  dis- 
trict, for  as  long  as  thirty  days  from  the  time  such  a  vacancy  occurs,  the 
Ordinary  of  the  county  shall  fill  the  appointment. 
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§100.  {r)OP>.)  Qu,aUfu',al:l(yn^  oj  dondahlr,,  Tlif;  o]i;.n'}jI]ity  for  Consta- 
bles is  tlic.  sjimc  ;is  tliat  for  JuKii('x;.s  of*  thfi  Pcaco,  but  any  j)(,'r.son.s  may  ho 
a])})()int('(l  Constjiblcs  to  fill  va(',anc;i(.',s  or  to  answer  sonic  emergency,  \\\\() 
arc  at  the  tinxi  residents  of  tlut  district. 

§470.  (r>04.)  .J.)mjualifi('Mio7hs.  Constables  e^mnot  ])C  sheriffs  or  slier- 
iff's  deputies,  nor  can  tlicy  be  (jlerks  oftlic  Superior  Courts,  nor  can  such 
officers  be  Constables. 

§471.  (505.)  Oath.  Each  Constable,  Ix'fore  entering  on  the  duties  of 
liis  office,  must  take  and  subscribe,  b(,'side  the  oatli  for  all  civil  officers, 
before  the  Ordinnry  (►f  his  (;f)unty,  the  following  oath: 

^^I  swear  that  I  will  duly  and  faithfully  ])erf(jrm  all  the  duties  required 

of  me  as  Constable  of  the  cou?ity  of  ,  according  to  the  best  of  my 

ability  and  understanding.     So  help  me  God.^' 

§472.  (506.)   Chn^tahl&s  appointed  071  emcrf J cney.    Constables  aj)])oin ted         fiaori  n 
to  answer  some  sudden  emergency,  as  in  section  465,  may  take  and  sub-p.  2U. 
scribe  said  oath  before  the  Justices  of  the  Peace  appointing  them,  who 
shall  file  the  same  in  the  office  of  the  Ordinary. 

§473.  (507.)   Constable^s  bond,  etc.     All  Constables,  except  those  thus 
appointed,  must,  before  entering  on  the  discharge  of  their  duties,  give  a 
bond  payable  to  the  Ordinary  of  the  connty  and  their  successors,  with  p.'^ool  let  of 
two  good  sureties  resident  in  the  county,  in  the  sum  of  five  hundred  dol-^^^'^*  c.  p.  206. 
lare,  to  be  approved  by  such  Ordinary,  wdiich  shall  be  by  him  filed  in  his 
office  and  recorded  in  a  book  kept  for  that  purj)Ose. 

Two  sureties :   5  Ga.,  569.    On  Act  of  1818 :  17  Ga.,  625. 

§474.  (508.)  Ordinm^y  must  certify  to  filing,  etc.  When  such  oath  is 
taken  and  filed  and  such  bond  given,  such  Ordinary  shall  issue  to  such 
Constable  a  certificate  of  such  facts  and  make  an  entry  thereof  on  his 
minutes,  which  certificate  shall  answer  as  his  commission. 

§475.  (509.)  Additional  surety.  Constables  may  be  compelled  to  give 
additional  bonds  upon  complaint  made  on  oath  before  the  Ordinary,  if 
after  the  hearing  such  Ordinary  so  orders  it  done,  and  upon  failure  to  do 
so  shall  be  removed  by  such  Ordinary. 

§476.  (510.)  3fay  be  ruled  in  Justice^s  Court.    They  are  liable  to  rule, 
attachment,  and  penalties  in  their  respective  districts,  but  in  default  of  Act  of  im  c. 
any  Justice  of  the  Peace  in  such  district,  or  if  there  are  such  who  refuse  ^'     •*■"'• 
to  serve,  they  may  be  ruled  before  any  Justice's  Court  of  an  adjoining 
district  or  the  Superior  Court. 

§477.  (511.)  3Iay  be  rided  in  Superior  Court.  It  is  optional  with 
parties  to  rule  Constables  before  the  Superior  Court  of  their  respective 
counties,  in  term  time,  on  the  same  terms  that  Justices  of  the  Peace  are 
ruled. 

§478.  (512.)  Special  duties.     It  is  their  dutv—  Actof  isii  c. 

1.  To  attend  regularly  ail  terms  of  tlie  Justice's  Court  in  their  res2:)ec- 
tive  districts. 

2.  To  attend  all  terms  of  the  Su]:)erior  Courts  of  their  respective  coun- 
ties, when  summoned  by  the  sheriff'  for  that  purpose. 

3.  To  give  receipts  for  notes  or  other  liquidated  demands  placed  in 
their  hands  for  collection. 

4.  To  pay  over  money  promptly  as  collected  to  the  party  entitled 
thereto,  and  in  case  of  conflicting  claims  to  any  money,  to  report  the  same 
to  the  next  Justice's  Court  of  the  district  where  they  are  amenable,  for  its 
order  in  the  premises. 
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5.  To  exooute  and  roturn  all  warrants,  summons,  executions,  and  other 
pnxx-'ss  to  thoni  di rooted  bv  lawful  authoritv. 

Constable':?  cntrios:  3  Kelly,  2'22\  G  Ga.,  188;  9  Ga.,  325,  471;  12  Ga.,  261;  17  Ga.,  349 ;  27  Ga., 
299,  341. 

G.  To  ]iorforn\  suoli  other  duties  as  are  or  may  be  required  of  them  by 
law,  or  whioh  neoessarily  appertain  to  their  offices. 

§479.  (513.)  Persons  act inq  as  Constable  after  term  office  expires.  If 
anv  Constable  exercises  the  duties  of  his  office  after  removal  from  the 
district  Mhore  he  was  elected  or  appointed,  he  is  subject  to  a  fine  of  fifty 
dollai*s  for  every  such  act,  to  be  recovered  before  any  Justice  of  tlie  county 
in  which  he  resides  by  any  one  suing  for  the  same — one-half  to  the  use 
of  such  person,  the  other  half  to  the  use  of  the  county. 


CHAPTER  IX. 

CORPORATE     COURTS. 

Section  480.    Corporate  and  Police  Courts— how  affected  by  the  Code. 

§480.  (514.)  Co7yorate  and  Police  Courts.  The  organization  of  the 
various  Corporate  and  Police  Courts  of  this  State,  and  the  laws  relative 
thereto,  are  undisturbed  by  the  adoption  of  this  Code,  unless  additional, 
concurrent  or  exclusive  jurisdiction,  or  cumulative  remedies,  are  conferred 
by  it  upon  them,  or  other  Courts,  or  other  magistracy,  and  then  they  are 
altered  only  to  that  extent. 

General  Note. — Citj'  Court  of  Savnnnah,  see  appendix,  and  22  Ga.,  466,  City  Court  of  Augusta: 
13  Ga.,  357.  Clements  vs.  Painter,  July  term,  1872.  City  Court  of  Atlanta:  Broomhead  vs. 
Chisolm,  July  term,  1872.    Tate  vs.  State,  January  term,  1873. 
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TITLE  VI. 

COUNTY  OllCANJZATION. 


CHArTER  1. — Militia  Distridfi. 

CiiAT'TEJt  2. — Iiioorporation  of  Counties^  County  ContractH^  etc. 

CirAl»TEK  3. — County  licvenue. 

Chapter  4. — County  Officers  not  before  specified. 

Chapter  5. — Rocuh,  Bridf/es,  Ferries,  Turnpikes,  etc. 

Chapter  6. — The  County  Foor. 


CHAPTER  I. 


MILITIA    DISTRICTS. 


Section. 

481.  Counties  divided  into  militia  districts. 

482.  Districts  to  remain  the  same. 

483.  Must  contain  a  captain's  company. 

484.  How  laid  out  or  changed. 

485.  Survey  and  compensation  therefor. 


Skotion. 

486.  Proceedings  to  bo  recorded. 

487.  To  be  transmitted  to  the  Governor. 

488.  Elections  to  be  ordered  by  Ordinary. 

489.  Officers  not  removed  by  making. 

490.  Not  to  affect  pending  suits. 


§481.  (515.)  3filitia  Districts,  Jioio  divided.  Each  county  of  this  State 
is  divided  into  Militia  Districts  according  to  their  respective  territory  and 
population  liable  to  bear  arms. 

§482.  (516.)  Districts  to  remain.  Such  districts  as  at  j^resent  organ- 
ized are  to  remain  the  same  until  clianged  in  the  manner  hereinafter 
prescribed. 

§483.  (517.)  Must  contain  captain^s  company.  Each  district  hereafter 
organized  or  changed  must  contain  within  its  limits  at  least  as  many  per- 
sons, resident  at  the  time  of  the  oi'ganization,  liable  to  militia  duty  as  are 
necessary  to  form  a  captain^s  company  according  to  the  militia  laws,  and 
in  its  formation  must  not  leave  any  older  district  with  a  less  number. 

§484.  (518.)  Hoiv  laid  out  or  changed,     Whenever  it  may  be  neces- 
sary and  expedient  to  lay  out  a  new  Militia  District,  or  to  change  the  ^^^  ^^^  ^^..^  ^ 
lines  of  old  ones,  the  Ordinary  may,  at  any  time,  appoint  three  com-  p.  i?*?.^  Act*  of 
missioners,  citizens  of  the  district  or  districts  from  vrhich  it  is  proposed       '    •^'    '• 
to  make  the  new  district,  or  change  the  lines  thereof,  whose  duty  it  shall 
be  to  lay  out  and  define  such  lines,  and  report  the  same  to  the  said  Ordi- 
nary. 

§485.  (519.)  Survey,  etc.  Such  commissioners  have  authority  to  engage 
the  services  of  a  competent  siu'veyor  to  assist  them  in  their  duties,  Avho  -^-f^^^  ^^•-^^'  ^* 
shall  be  paid  for  his  services  out  of  the  county  treasury,  the  same  com- 
pensation county  surveyors  have  for  similar  services  rendered  a  citizen. 

§486.  (520.)  Proceedings  recorded.     If  the  Ordinary  approves  their 
report,  he  shall  have  all  proceedings  in  the  matter  entered  on  his  minutes,  --^("l^fl'  i^so,  c. 
after  which  the  district  laid  out,  or  line  clianged  or  defined,  shall  be  known 
and  recrarded  accordina:ly. 

§487.  (521.)  Proceedings  fransinitted  to  Governor.     It  is  the  duty  of 
such  Ordinary,  if  a  new  district  is  laid  out,  to  transmit  instanter  to  the  Act  of  i^-^o,  C 
Governor  such  proceedings  from  his  minutes,  duly  certified,  aud  to  pub- 
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lish  theiu  for  tliirty  days  at  tlio  door  of  the  Court-house  and  in  the  public 
gii/.otto  ^vholv  he  docs  his  oilioial  advertisino;. 

§4S8.  {o'22.)  Ordinarif  must  order  an  elect  ion,  irhcu.  As  soon  as  such  is 
done,  such  (h\huary  nuist  inunediately  order  an  election  for  a  Justice  of 
the  l\\u'e  and  two  Constables  (for  such  district),  after  advertising  the 
same  lor  thirty  days  in  three  of  the  most  public  places  of  the  new  district. 

§489.  (52o.)  JIakiu(jf  or  changing  districfSy  consequences.  If,  in  laying 
out  a  new  district,  or  in  changing  the  lines  of  old  districts,  the  residences 
of  Justices  of  the  Peace  or  Constables  elected  or  appointed  are  included 
in  the  new  district,  or  cut  oif  from  the  district  for  which  they  were  elected 
or  aj^poiuted,  they  have  authority  to  discharge  their  duties  for  the  district 
for  which  they  Avere  elected  or  appointed,  until  tlieir  terms  of  office  expire 
and  tlieir  successors  in  such  district  are  qualified,  unless  elected  or  ap- 
poiiUed  to  the  same  office  in  the  new  district  to  which  they  are  eligible. 

§490.  (524.)  Suits  pending.  Suits  pending  in  any  Justice's  Court  must 
not  be  changed  because  the  residence  of  a  defendant  is  included  in  the 
new  district  or  cut  oflP  into  another  district,  but  they  must  proceed  as 
though  no  such  change  had  been  made. 


CHAPTER  II. 

INCORPORATION  OF  COUNTIES,  COUNTY  CONTRACTS,  PROPERTY 

AND  CLAIMS. 


fcECTIOX. 

491.  Each  county  i?  a  body  corporate. 

492.  Suits  ngaiust  a  county. 

493.  Contracts  with  the  Ordinary. 

494.  (TFiints.  deeds,  etc, 

495.  Prf>i)crty  of  the  county. 

49(3.  County  buildings — by  whom  erected. 
4'.)7.  Preservation  of  buildings,  etc. 
49S.  Occupiincy  of  rooms  in  Court-house. 
499.  Court-houses,  jails,  etc. 


SECTTOisr. 

500.  Injuries  to  public  buildings,  etc._ 

501.  Dimensions  and  construction  of  jails. 

502.  Tax — by  whom  levied. 

503.  On  fnilure  to  levy  such  tax. 

504.  Public  buildings,  etc.,  to  be  inspected. 

505.  Duty  of  the  Judge. 

506.  Claims  against  the  county. 

507.  Must  be  presented  in  twelve  months. 

508.  Judgments  against  the  county. 


§491.  (525.)  J^ach  county  a  body  corporate.  Every  county  wdiich 
has  been  or  may  be  established  in  this  State,  is  a  body  corporate,  with 
power  to  sue  or  be  sued  in  any  Court.  [And  all  inhabitants  of  counties 
ja)Actsofi8G3-in  this  State,  who  are  competent  jurors  in  other  cases,  are  declared  and 
,  pp.  ,2,io.  j^]^jj|][  ]jQ  holden  to  be  competent  jurors  in  any  case,  in  any  Court,  where 
such  counties  are  parties  to  the  suit  or  interested  therein  in  their  capacity 
as  corporations  or  quasi  corporations.]  (a.) 

Competent  to  try  execution  u«.  Tax  Collector:  11  Ga.,  207.  Interest  of  citizens  of  the  county 
in  the  re>ult  of  the  suit:  15  Oa.,  39.  Competent  as  jurors  upon  the  trial  of  a  defendant  charged 
with  burning  the  county  jail :  29  Ga.,  105. 

§492.  (52G.)  Suits  against  counties — how  brought  and  served.  [Suits 
against  a  county  must  b*e  against  the  Ordinary,  and  in  all  causes  now 
])ending  or  may  hereafter  be  commenced  in  the  Courts  of  this  State,  in 
"which  a  county  may  be  a  party  defendant,  service  perfected  ujion  the 
Ordinary  and  clerk  of  the  Court  of  Ordinary,  if  there  be  a  clerk,  and 
if  no  clerk,  then  upon  the  Ordinary  alone  shall  be  deemed  sufficient,  ex- 
^^}^f^^^^^'^^'f'(i\)t  that  in  those  counties  where  the  fiscal  affairs  of  the  county  are  or 
shall  be  by  law  committed  to  a  board  of  commissioners,  then  service 
perfected  upon  a  majority  of  said  commissioners  shall  be  sufficient  to  all 
intents  and  purposes.]   fa.) 

§493.  (527.)  Contracts  vnth  Ordinary.     All  contracts  entered  into  by 
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the  Ordimiry,  with  otljcr  persons  in  bchulf  of  the  county,  niu.st  he  in 
writin<)^  and  (mivAvxl  on  tiicir  rjiiiiiitcs. 

§494.  (r)2(S.)  I)(x(h  for  hc/tujU  of  aounty.  All  decd.s,  conveyanr:es, 
grants,  or  otlier  inKlrunients  which  have  hw^n  or  may  he  made  to  any  ofli- 
cer  or  person  for  tlie  use  and  benefit  of  tlie  county,  vests  in  siich  c^junty 
the  title  as  fully  fis  if  maxle  to  siicJi  comity  hy  name;. 

Parol  contract  for  building  of  bridKo:  20  Ua.,  328,  I'ritchard  u*.  Jiartow  county,  July  torin, 
1872, 

§495.  (529.)  Countjj  propej'ty — koto  control le/L  TIk;  Onlijiary  has  the 
control  of  all  ])r()perty  l)el()ngii]g  to  the  (;ounty,  and  may  by  order,  to  be 
entered  on  their  minutes,  direct  the  disposal  of  any  real  proi)erty,  which 
can  lawfully  be  disposed  of,  and  appoint  a  commission  to  make  the  titles 
thereto,  and  the  conveyance  of  such  commission  in  accordance  with  such 
order,  vests  the  grantee  or  vendee  with  the  title  of  the  county. 

Control  over  county  property:  9  Ga,,  48G;  13  Ga.,  502. 

§496.  (530.)  County  buildings^  etc.  The  county  buildings  are  to  be 
erected  and  kept  in  order  and  repair  at  the  expense  of  the  county,  under 
the  direction  of  such  Ordinary,  who  is  authorized  to  make  all  necessary 
contracts  for  that  purpose. 

§497.  (531.)  Puhlw  buildings  and  records.  It  is  the  duty  of  the  Ordi- 
naries to  erect  or  repair,  when  necessary,  their  respective  Court-houses,  .  ^-  .^^  „ 
and  jails,  and  all  other  necessary  county  buildings,  to  furnish  each  with  p.  182. 
all  the  furniture  necessary  for  the  different  rooms,  offices  or  cells,  and  to 
procure  a  fire  proof  safe  or  safes,  sufficient  to  hold  at  least  all  the  minute 
books  and  books  containing  records  of  judgments,  books  of  officers'  bonds, 
all  recognizances,  the  bonds  of  administrators  and  guardians,  the  record  of 
w^ills  and  of  appraisements  and  sales,  unless  the  Court-house  has  a  fire- 
proof vault;  such  books  and  papers,  and  all  others  that  can,  must  be 
placed  in  such  safes  or  vaults  at  night,  or  when  the  officers  are  absent. 

§498.  (532.)  Court-house  rooms.  Such  Ordinaries  shall  designate  the 
rooms  in  the  Court-house  to  be  occupied  by  each  of  the  county  officers, 
and  enter  the  same  on  their  minutes,  which  they  may  change  from  time 
to  time  as  convenience  may  require. 

§499.  (533.)  Court-houses,  jails,  etc.  The  Court-houses,  as  well  as 
jails,  the  public  grounds  and  other  county  property,  are  placed  in  the 
keeping  of  the  sheriffs  of  the  respective  counties,  subject  to  the  order  of 
such  Ordinaries,  and  it  is  their  duty  to  preserve  them  from  injury  or 
waste  and  to  prevent  intrusions  upon  them. 

§500.  (534.)  Injuries  to  'public  buildings.  If  any  person  designedly 
destroy,  injure  or  deface  any  of  the  public  buildings,  the  appurti^nances 
thereto,  or  the  furniture  inside,  or  shall  use  either  for  any  indecent  pur- 
pose, such  person  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  be 
fined  or  imprisoned,  or  both,  at  the  discretion  of  the  Court,  besides  being 
liable  for  the  damages. 

§501.  (535.)  Jails  J  hoio  constructed.  The  county  jails  hereafter  con- 
structed must  be  of  sufficient  size  and  strength  to  contain  and  keep 
securely  the  prisoners  and  debtors  which  may  be  confined  therein,  and 
must  contain  at  least  three  apartments,  properly  ventilated,  so  as  to  secure 
the  health  of  those  confined  therein — one  for  debtors,  one  for  criminals, 
and  one  for  females. 

Insufficient  jail :  9  Ga.,  109;  19  Ga.,  97;  20  Ga.,  845;  26  Ga.,  27(3. 

§502.  (536.)  Extra  tax,  how  levied.      The  Ordinaries  of  the  several 
counties  have  the  power  to  lew  an  extra  tax  sufficient  to  carry  into  effiect 
7 
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sci^tion."^  40G  nncl  497,  -^vithout  a  recommendation  by  the  grand  jury,  when- 
ever the  necessities  arise. 

Barlow  vs.  Bi'Oavu.  January  term,  1S73. 

§503.  (^537.)  0))  faihirc  to  Icvi/  an  c.vfra  fax.  If  such  Ordinaries 
fail  to  comply  with  the  requirement  of  said  .sections,  or  to  levy  the  tax, 
or  levy  an  exorbitant  tax,  or  levy  one  when  unnecessary,  their  conduct 
may  be  reviewed  by  the  Judge  of  the  Superior  Court,  by  mandamus  or 
injunction,  as  the  nature  of  the  case  may  require,  at  the  instance  of  any 
tax  }>ayer  of  the  county. 

§504.  (538.)  Public  buildings  and  records,  how  inspected.  It  is  tlie 
duty  of  the  grand  juries  to  inspect  all  the  public  buildings  and  other 
property  of  the  county  and  the  county  records,  and  to  report  in  their 
general  presentments  their  condition,  and  if  they  report  that  such  Ordi- 
naries have  failed  to  comply  with  the  law  touching  the  same,  it  is  the 
duty  of  the  Solicitor  General  of  the  Circuit  to  commence  proceedings 
against  them,  that  they  may  be  compelled  so  to  do,  if  they  do  not  in  good 
faith  comply  by  the  next  term  of  the  Superior  Court. 

§505.  (539.)  Duty  of  Judge  of  the  Superior  Court.  The  Judges  of 
the  Superior  Court  shall,  when  necessary,  call  the  attention  of  the  grand 
jury  to  the  duties  required  of  such  Justices  in  this  chapter. 

§506.  (540.)  County  orders  must  specify  the  fund  on  which  they  are 
drawn.  [The  Ordinaries  must  audit  all  claims  against  their  respective 
'.J,  p.  09.'""'^  counties,  and  every  claim,  or  such  part  thereof  as  may  be  allowed,  must 
be  registered,  and  he  or  his  clerk  must  give  the  claimant  an  order  on  the 
treasurer  for  the  same,  and  in  the  order  he  shall  specifically  designate 
upon  what  particular  fund  such  order  is  drawn,  and  out  of  which  pay- 
ment is  to  be  made.]     (a.) 

§507.  (541.)  Claims  to  be  presented,  when.  All  claims  against  coun- 
ties must  be  presented  within  twelve  months  after  they  accrue  or  become 
pavable,  or  the  same  are  barred,  unless  held  by  minors  or  other  persons 
laboring  under  disabilities,  w^ho  are  allowed  twelve  months  after  the 
removal  of  such  disability. 

§508.  (542.)  Judgment  vs.  county.  The  private  property  of  the  citi- 
zens of  a  county  shall  not  be  bound  by  any  judgment  obtained  against 
the  county,  but  such  judgment,  if  binding,  shall  be  satisfied  from  money 
raised  by  lawful  taxation. 

General  Note— Decisions  relating  to  county  site:  5Ga.,  522;  17  Ga.,  56,  612;  36Ga„398;  44 
Ga.,  163. 
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CJIAPTER  ITL 

COUNTY    II  E  V  K  N  U  E , 


ArjncT.E  1. — From    Taxailon. 
AiiXXCLK  2, — From  oilier  ^Sources* 


ARTICLE  L 


PEOM  TAXATION. 


-509.  Tax  for  couttty  ptirposes. 

%510.  I>iity  of  Ordinaries. 

611.  Failure  of  gra»d  jury  to  recowi'mettdb 

■612.  Whew  there  are  several  grand  juries. 

613.  Creditors  of  the  county. 

614.  Objects  of  a  cownty  tas:. 

615.  Whesm  debts  exceed  amount  raised* 

616.  The  order  must  si>ecifV  the  object. 

617.  Must  be  advertised  for  thirty  days^ 

618.  Specific  taxes. 


SECTION. 

519.  How  entered,  collected  and  paid  out. 

520.  Collector's  fees  and  liabilities. 
621»  Mode  of  allowing  coramissionSw 
•522.  Payment  of  county  tax,  etc. 
623.  Persons  holding  county  tax. 

624>  Failing  to  pay,  execution  rnay  issue. 

625.  Illegality — when — how  tried. 

626.  Persons  borrowing  county  funds. 
527.  The  Ordinary  m.a,y  remit. 


§509.  (543.)  Tax  for  county  purposes.     The  Ordinaries  have  power  Act  of  1^21,  c. 
to  raise  a  tax  for  county  purposes^  over  and  above  the  tax  they  are  here-^-  ^^• 
inbefore  empowered  to  levy^  and  not  to  exceed  fifty  per  cent,  upon  the  ^3943. 
amount  of  the  State  tax  for  the  year  it  is  levied,  provided  two-thirds  of 
the  grand  jury  at  the  first  or  Spring  term  of  their  respective  counties 
recommend  such  tax. 

If  before^^ such  recommendation,  a  bond  is  taken  from  the  tax  collector  for  the  due  collectioil 
of  such  tax,  it  is  void,  as  are  also  any  legal  proceedings  fovmded  thereoVii  IS  Ga.,  47  ;  20  Ga..  104. 
Where  an  Act  was  passed  authorizing  an  extra  tax  for  county  purposes,  tax  for  "  public  build* 
ings  "  assessed  under  it  is  void  :  27  (3-a.,  354.  No  power  to  levy  extra  tax  for  countj'  purposes  upon 
the  capital  stock  of  a  bank:  28  Ga.,  121.  By  Virtue  of  the  power  granted  in  this  section  a  tax  so 
recommended  might  be  impo&ed  to  pay  petit  jurors  and  for  paling  in  the  Court-house  :  34  Ga..  370. 
Abuse  of  taxing  power  will  not  be  presumed  :  Jh.  Powers  as  to  taxation  enlarged  by  the  Code  :  lb. 
What  not  subject  to  county  tax:  40  Qa.,  647;  Barlow  «s.  Brown,  January  term.,  1873. 

§510.  (544.)  Duty  of  Ordinary.  It  is  the  duty  of  such  Ordinaries  to 
see  that  by  the  time  of  the  organization  of  such  grand  jury  they  shall 
have  prepared  by  their  county  treasurer,  under  their  supervision,  a  state- 
ment of  the  financial  condition  of  the  county,  and  the  amount  of  tax 
required  to  discharge  the  county  liabilities  for  that  year,  which  shall  be 
by  the  treasurer  j)resented  to  the  foreman  of  the  grand  jury  on  the  first 
day  of  Court  for  inspection  by  that  body. 

§511.  (545.)  Failure  of  grand  jury  to  recommend.  If  from  any  cause 
such  grand  jury  is  not  impanneled,  or  they  adjourn  without  taking  any 
action  thereon,  or  they  refuse  to  make  such  recommendation  sutficient  to 
discharge  any  judgment  that  may  have  been  obtained  against  the  county, 
or  any  debt  for  the  payment  whereof  there  is  a  mandamus,  or  the  neces- 
sary current  expenses  of  the  year,  such  Ordinaries  may  le\y  the  necessary 
tax  without  such  recommendation. 

Under  this  section  the  Ordinary  had  in  this  case  only  the  right  to  levy  such  tax  not  exceeding 
fifty  per  cent,  of  the  State  tax  :  42  Ga..  229. 

§512.  (546.)  Where  there  are  several  grand  juries,  AVhere  there  are 
several  grand  juries  impanneled  during  such  term  the  recommendation  of 
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oitlier  \\\\\A  sliall  bo  suffioiont  authority,  but  if  there  are  couuter-present- 
nieuts  ou  tlie  subject  it  shall  be  as  though  there  had  been  an  entire  failure 
to  ivport  thereon. 

§513.  (547.)  Count}/ creditors  and  tax  pa }/crs.  The  right  of  a  creditor 
oi^  i\  county  to  compel  such  tax  levied,  or  of  a  tax  payer  to  resist  it,  is  the 
sjune  as  set  forth  in  section  503,  touching  tax  for  building. 

§514.  (548.)  Objects  of  count i/  tax.  County  taxes  shall  be  assessed  for 
the  following  purposes: 

1 .  To  pay  the  legal  indebtedness  of  the  county  due,  or  to  become  due 
during  the  year,  or  past  due. 

2.  To  build  or  repair  Court-houses  or  jails,  bridges  or  ferries,  or  other 
public  iniprovenien ts,  according  to  the  contract. 

3.  To  pay  sheriUs,  jailors,  or  other  offtcers'  fees  that  they  may  be 
legally  entitled  to,  out  of  the  count}-. 

The  Legislature  maj-  provide  for  the  paymeut  of  such  costs  as  are  not  paid  by  the  fine  a^id  for- 
feiture found  by  levy  of  tax :   39  Ga.,  578. 

4.  To  pay  coroners  all  fees  that  may  be  due  them  by  the  county  for 
holding  inquests. 

5.  To  pay  the  expenses  of  the  county  for  bailiffs  at  Courts,  non-resident 
witnesses  in  criminal  cases,  fuel,  servant  hire,  stationery,  and  the  like. 

{3943.  6.  To  pay  juroi's,  when  by  the  local  law  they  are  allowed  a  per  diem 

compensation. 

7.  To  pay  expenses  incurred  in  supporting  the  poor  of  the  county,  and 
as  otherwise  prescribed  by  this  Code. 

8.  To  pay  charges  for  educational  purposes,  to  be  levied  only  in  strict 
compliance  with  the  law. 

9.  To  pay  any  other  lawful  charge  against  the  county. 

List  of  statutes  relating  to  this  subject:  34  Ga.,  370.  Tax  for  county  poor:  Ih.  Tax  raised 
illegally  :  20  Ga.,  102.  On  tliis  section  and  section  516:  39  Ga.,  56.  Tax  to  conopensate  the  owners 
of  town  lots  for  damages  sustained  by  the  removal  of  the  county  site :   43  Ga.,  258. 

§515.  (549.)  Tax  not  sufficient.  When  debts  have  accumulated  against 
the  county  so  that  one  hundred  per  cent,  on  the  State  tax,  or  the  amount 
specially  allowed  by  local  law,  cannot  pay  the  current  expenses  of  the 
county  and  the  debt  in  one  year,  they  shall  be  paid  off  as  rapidly  as  pos- 
sible, at  least  twenty-five  per  cent,  every  year. 

§516.  (550.)  Order  must  specify.  As  soon  as  the  county  tax  is  assessed 
for  the  year,  it  shall  be  done  by  order  of  such  Ordinaries  and  entered  on 
their  minutes,  which  must  sj^ecify  the  per  cent,  levied  for  each  specific 
purpose.  The  assessment  applies  to  every  species  of  value  or  specifics 
(a)Acts  of  18C2- which  is  taxed  by  the  State,  [including  the  value  of  shares  in  any  railroad 
i>3,  p.  Gu.  ^^^^  |g  jj^  running  condition,  or  banking  company  owned  by  any  person 

either  in  their  own  right  or  in  the  right  of  another;  and  such  owner  shall 
return  the  number  and  value  of  such  shares  with  his  other  taxable  pro])- 
erty ;  but  such  shares  shall  not  be  so  taxed  if  it  interferes  with  the  pre- 
vious vested  rights  of  the  railroad  or  bank  under  its  charter.]     (a.) 

On  this  section  and  section  514:   39  Ga,,  56;  Barlow  vfi.  Brown,  January  term,  1873. 

§517.  (551.)   Order  to  he  advertised.     The  Ordinaries  must  advertise 
•  immediately  a  copy  of  such  order  for  thirty  days  at  the  door  of  the  Court- 

^'  liouse  and  in  a  public  gazette,  if  one  is  published  within  the  limits  of  their 

respective  counties,  and  furnish  the  tax  collector  with  another  copy. 

§518.  (552.)  Taxes  for  specified  purpose.  Taxes  raised  for  educational 
purposes,  or  tlie  su])port  of  the  poor,  or  any  other  specific  2>urpose,  must 
be  nsf;d  i\)Y  such  j)urposc  respectively,  and  none  other. 

§519.   (553.)   llov)  collected  and  paid  out.     All  taxes  so  levied  for 
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«c!(>unty  purposes  must  be  asscHsed  iif)on  tlu;  tax  rcwiivcr'H  books  for  oac-li 

year,  and  collcetcd  l)y  tlic;  tax  coIl<'c-l/>r,  avIio  shall    p;iy  tlie  Hutiut  to  the 

(;ouiity  treasurer.     [It  shall  he  the  duty  of  the  tax  ec^lleetor  to  rcccWo 

jury  certifieates  when   ])r(>])erly  auth(!ntl(;ated,  as  far  as  they   will  i!:(>U)AcUo(Vi'2, 

toward  payiu^^j  the  (county  tax  of  the  p(!rsor)   holdln;^:  the  same,  for  all  ^'•''*- 

taxes  due  hy  the  tax  j)ay(!rs  of  this  SUite  to  their  r(!S])eetive  r;oiintie'S.]  (a.) 

§520.  (554.)  Colkeior's  fcc.^.  The  tax  (;oll(;etoi-B  sliall  he  allowed  the 
same  commissions  and  fe(«  for  su(;li  eollec^tiouK  as  they  are  allowed  by  law 
for  the  colloetion  of  the  State  tax,  and  are  liable  to  the  saraxi  fines  and 
forfeitures  for  any  default  or  impro])er  eonduet. 

§521.  (555.)  CommisKlons,  lu/w  a.s'.SY».s'cr7.  [Tlie  Ordinaric^s,  in  allowing 
collectors  their  commissions  for  colle(;ting  the  taxes  levied  by  their  n^spec- 
tive  counties,  are  authorized  and  required  to  aggregate  the  taxes  for  the 
various  purposes  levied,  and  to  allow  commissions  on  the  whole  amount, ''^^^  Acts  of  18C1, 
in  accordance  with  the  schedule  from  which  the  Comptroller  General  i.s^'' 
authorized  to  allow  commissions  to  collectors  for  collecting  the  State 
tax.]     (b.) 

§522.   (556.)   Payment,  Jiow  enforced.     Any  other  remedy  or  right 
allowed  by  law  for  the  enforcement  of  the  collection  and  payment  of  thei-sv:/ActonVioi 
State  taxes,  either  by  the  Comptroller  General  or  tax  collector,  may  be  of  i8l3|*'c.  p^^^ 
used  for  the  county  taxes  by  the  Ordinaries.  i^^- 

The  Act  of  1796  constitutional  so  fn.v  as  it  confers  the  right  to  issue  executions  »«.  collectors, 
r©eeivei-s,  ctc.r  5  Ga.,  16().  When  they  cannot  issue  under  Act  of  1825:  3  Kelly,  233;  Barlow  vs. 
Brown,  January  term,  1873. 

§523.  (557.)  Persons  Jwlding  county  tax.  Such  Ordinaries  shall  also 
have  authority  to  compel  all  persons,  their  heirs,  executors  or  administra- 
tors, who  have  or  may  have  in  their  hands  any  county  money,  collected 
for  any  county  purpose  whatever,  to  pay  over  the  same. 

§524.  (558.)  On  failure  to  pay.     On  failure  to  pay  the  same,  such 
Ordinaries  shall  issue  executions  against  such  persons  and  their  securities,  Act  of  179^5,  c. 
if  any,  for  the  full  amount  appearing  to  be  due,  as  the  Comptroller  Gen-  ^'  ^^^' 
eral  issues  executions  against  defaulting  tax  collectors. 

Act  of  1796,  how  far  eonstitutionai :  5  Ga.,  186. 

§525.  (559.)  Illegality.  If  such  execution  shall  issue  for  too  much,  or 
if  defendant  denies  on  oath  owing  any  part  thereof,  he  may,  by  filing  an 
affidavit  of  illegality,  according  to  the  rules  governing  other  illegalities, 
cause  an  issue  to  be  formed  thereon,  w^hich  shall  be  tried  by  a  special  jury 
at  the  first  term  of  the  Superior  Court  thereafter. 

Act  of  1804,  (C.  p.  1051,)  prohibiting  judicial  interference  with  the  collection  of  taxes,  does  not 
extend  to  eoianty  taxes :  27  Ga.,  354. 

§526.  (560.)  Persons  borrowing  county  money.  The  provisions  of  the 
foregoing  four  sections  are  applicable  to  all  persons  and  their  sureties  who 
may  borrow,  or  pretendedly  borrow,  any  county  money  from  any  person 
having  custody  thereof,  and  shall  be,  in  all  respects,  held  as  holders  of 
county  funds. 

[Sec.  (561.)  Eepealed  by  Constitution  of  1868,  Article  L,  clause  18.] 
§527.  (562.)  County  tax  may  he  remitted.  In  all  cases  where  persons 
have  been  overtaxed,  or  for  any  other  cause  taxes  are  claimed  to  be 
remitted,  refunded,  or  in  any  manner  claimed  against,  the  Ordinaries  p.  i077.  ^  ' 
shall  be  authorized  to  hear  and  determine  such  application  to  the  extent 
of  the  interest  of  the  county  therein. 
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AETICLE  II. 


FKOM   OTHER  SOUKCES  THAN  TAXATION. 


Skcttox, 

5'JS.  Sourco5  of  the  comity  i-evcnue. 
.VJ*.'.  Kotnil  lii-onsos— shows,  oto. 
WO.  Lioensos  issued  tor  one  year. 
5-".l.  Ret;iilin,!i- spirits  ^\ithout  license, 
5-VJ.  Exiiibitinir  shows,  etc. 
5.xi.  PeihlliuK  without  lieensc. 
534.  Pisa  bled  soldiers  may  peddle. 


Skction:. 
5'>5.  Tax  payer  may  domnind  a  lieeRse. 
tSkj.  Violations  of  preredinsi:  soctionis. 
5;>7.  Puty  of  Ordinary  in  relation  to  shows, 
5(>8.  v>pecial  defense — liow  n"ja,de. 
5;-59.  DauKasxe^  asainst  defendant?!. 

540.  Not  to  interfere  with  Fewal  tTodo. 

541.  Money  raised — how  appropriated. 


A-^  '^f  1820.  C. 
p.  184. 

Ae*  .>f  18-35,  C. 
p.  185. 


(1421. 


§528.  (5G3.)  Sources  of  countif  revenue.  All  suras  which  are  paid  into 
the  county  treasiuy  for  the  following  accounts  make  a  part  of  the  county 
revenue,  viz. : 

1.  For  the  authorized  sale  of  any  county  property,  unless  otherwise 
directed. 

2.  For  the  rent  or  hire  of  any  county  property. 

3.  For  shows  or  exhibitions. 

4.  For  licenses  to  sell  spirituous  liquors  in  any  quantity. 

5.  From  estravs. 

6.  From  licenses  to  peddle. 

7.  From  any  other  sources. 

§529.  (564.)  Retail  licenses^  exhibitmis^  etc.  The  county  charges  for 
such  licenses  are  as  follows : 

To  retail  spirituous  liquors ,...t25  00 

To  sell  spirituous  liquors,  not  by  retail,  in  quantities  less  than  arse  g:allon 5  00 

To  pedille  within  the  county,  ui^less  otherwis^e  provided  by  the  O'l'dinary  under  the  law.  50  00" 

To  exhibit  shows  with  horses , 10  00 

To  exliilnt  aninials,  beasts,  and  the  like , , „..  10  00' 

To  exhibit  any  pictures  or  figures 5  00' 

To  exhibit  any  other  show,  not  less  than  $5  00,  nor  more  than  ^25  00,  as  the  Ordinary 

may  order. 
To  exhibit  theatricals  or  musical  emtertaiKments,  for  profits  to  the  proprietor,  not 

more  than  $5  00  on  each  exhibition,  and  subject  to  contract  with  the  Court. 

§530.  (565.)  I/ieenses  for  one, year.  All  such  licenses^  except  exhibi- 
tions, are  for  the  term  of  one  year,  extending  to  the  county  limits;  but 
license  to  retail  or  sell  spirituous  liquors  will  only  authorize,  either  by 
the  pei'son  in  whose  name  it  issues  or  his  clerk,  to  s-ell  at  some  one  fixed 
place  in  the  county,  which  must  be  specified  in  the  license. 

§531.  (566.)  JRetailing  without  license.  If  any  person  retails  or  sells 
spirituous  liquors  without  first  obtaining  such  liceixse,  or,  having  obtained 
it,  sells  at  any  other  or  more  places  than  the  one  fixed  in  the  license,  or 
transfers  it  and  allows  it  used  by  any  other  person  than  hiro.self  or  an 
autliorizod  clerk,  he  forfeits  to  the  county,  for  each  violation^  twenty-five 
dollars. 

§532.  (567.)  Exhibitions,  etc.,  without  license.  If  any  person  exhibits 
any  show  Avithout  first  obtaining  such  license,  or  exhibits  a  show  different 
from  that  for  which  he' obtained  license,  he  forfeits  to  the  county  three 
times  the  cost  of  license  for  each  exhibition. 

§533.  (568.)  Peddling  without  license.  If  any  person,  except  a  dis- 
abled soldier  of  this  State,  peddles  without  first  obtaining  such  license  in 
counties  where  the  Ordinaries  take  no  action  regulating  peddling,  he  for- 
feits to  the  county  one  hundred  dollars  for  the  first  act  of  pcxldling,  and, 
for  each  montli  thereafi:er  twenty-five  dollars  more, 

§534.  (569.)  Maimed  soldiers.  [It  shall  be  lawfiil  for  any  disabled  sol- 
dier of  this  State  to  peddle  in  any  county  or  counties  thereof  without 
paying  license  for  the  privilege  of  so  doing ;  and  a  certificate  from  the 
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Ordinary  of  any  oouTity,  stating  i\\o,  factof  liIs  Ix-In^siK;}]  disabled  HoldlcT, 
shall  bo  sudicJcjit  (;vid(!n('Xi  iJicrcof*:    Providr'A,  i\uit  this  section  sliall  n< )t^ si )  Acta  of  W/j. 
aiithorizo  ])(!(l(llir]<i^  ard(!ni  spirits,  aiirl   'j yrovidfj I ^  ahoj  that  tin;  f>riviK;go^' 
hercl)y  g-rantcd  shall  Jiot   }je  transferred  to  or  used  ])y  any  othf-r  per- 
son.]    (a.) 

§535.  (570.)  Tax  jxiyc/r  may  dcma/nd  liccnsr,.  Any  tax  j)a)'er  of  a 
county  may  call  nj)on  any  jxij-son  in  j)nrsiiit  of  any  occupation  ibr  which 
a  license  must  be  obtained  to  (exhibit  his  license,  and,  if  he  fails  so  to  do, 
it  shall  be  suffi(;ient  grounds,  on  making  affidavit  of  tin;  fact,  to  cause  such 
forfeiture;  and  if,  on  investigation,  it  appears  that  he  has  such  license,  he 
forfeits  the  sum  often  dollai'S  and  costs. 

§536.  (571.)  Violations,  how  punished.  If  any  Ordinary,  of  his  own 
knowledge,  knows  of  the  violation  of  the  foregoing  three  sections,  or  if 
any  person  will  make  affidavit  of  such  fact,  it  is  the  duty  of  the  several 
Ordinaries  of  this  State,  unless  they  know  to  tlie  contrary,  to  issue  a  pro- 
cess, directed  to  all  and  singular  the  sheriffs  and  constables  of  this  State, 
for  the  amount  of  such  forfeit,  commanding  them  to  levy  on  suflicicnt  of 
the  property,  real  or  personal,  of  the  defendant  to  satisfy  the  same  and 
costs,  and  to  levy  and  sell  the  same  as  in  case  of  attachments ;  and  in 
default  of  finding  goods  enough  for  such  purpose,  to  arrest  such  defendant 
and  him  safely  keep  as  in  cases  of  persons  under  ca.  sa."^^  Such  process 
must  be  returned  to  the  Court  from  whence  it  issues. 

§537.  (572.)  Shows,  exhibitions,  eto.  If  any  show  is  on  exhibition  in 
any  county  without  the  license  required,  it  is  the  duty  of  the  Ordinary 
instanter  to  place  such  process  in  the  hands  of  such  officer ;  and  if,  on 
presentation,  the  license  fee  required  and  all  costs  are  instanter  paid,  it 
shall  discharge  the  same,  but  not  otherwise;  but  if  such  course  is  not 
taken,  it  is  no  waiver  of  such  forfeiture. 

§538.  (573.)  Persons  may  defend.  Persons  against  whom  such  process 
may  issue  may  arrest  the  same  by  swearing  that  they  have  not  violated 
the  law  on  account  of  which  process  has  issued,  and  by  otherwise  com- 
plying with  the  provisions  of  the  section  against  persons  holding  county 
funds,  and  which  shall  be  returned  and  tried  in  the  same  manner. 

§539.  (574.)  Damages.  If,  on  the  trial  of  such  issue,  the  jury  who 
tries  shall  believe  that  such  affidavit  was  filed  for  delay  only,  or  is  with- 
out any  excuse  to  sustain  it,  they  shall  so  state  in  their  verdict,  and  if 
they  so  find,  the  defendant  shall  pay  twenty-five  per  cent,  additional. 

540.  (575.)  Not  to  interfere  tvith  the  Penal  Code.  The  penalties  and 
forfeitures  hereinbefore  set  forth  are  not  to  interfere  with  any  p>rovisiou  of 
the  Penal  Code,  that  is  or  may  be  enacted,  making  such  acts  penal. 

§541.  (576.)  The  moneys  arising  from  such  licenses  are  to  be  paid  to        f  i-^-  r 
the  county  treasurer,  to  be  used  for  county  purposes,  but  one-half  of  p.  154. 
moneys  arising  from  forfeitures  go  to  the  informers. 

[Sec.  (577.)   Repealed  by  Constitution  of  1868,  Art.  Y.,  sec.  14.] 

*Is  this  in  force  since  imprisonment  for  debt  was  abolished? 
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CHAPTER  IV. 


COrXTY  OFFICERS  NOT  HEREINBEFORE  SPECIFIED. 


Article  1. — County  Ircasiir'er, 
Article  2. — County  Surveyor. 
Article  3. — County  Coroner. 


ARTICLE  L 


COUNTY  TREASURERS. 


Act  of  1S25,  C. 
p.  21L 


Section. 
542.  P^lection  and  term  of  office. 

548.  ^Iiist  give  bond  and  take  an  oath. 

544.  Term  of  office. 

545.  Vacancies,  how  filled. 
54(1.  Qualifications. 

547.  Clerk  being  appointed  Treasurer. 
54S.  Oath  of  the  County  Treasurer. 

549.  Amount  of  his  bond. 

550.  Appointment  to  fill  vacancies. 

551.  County  funds,  by  whom  received,  etc. 

552.  His  office,  where  kept. 

553.  Treasurers'  duty,  etc. 


Section, 

554.  Books  to  bo  furnished. 

555.  Books,  etc.,  where  deposited. 

556.  Debts  of  county,  what  order  paid. 

557.  County  orders,  when  payable. 

558.  Persons  holding  orders. 

559.  Orders  not  paid  for  want  of  funds. 

560.  County  orders  negotiable. 

561.  Treasurer  shall  not  purchase. 

562.  Buying  at  a  discount,  etc. 

563.  Treasurer  failing  to  pay  over. 

564.  Must  turn  over  books,  etc. 

565.  Final  settlement  on  retiring. 


(a)  Const,  of 
l^S,  Art.  IX.     ,     . 
>ec.  1.    Acts  of  (a.) 
1S27,  p.  82.  ^     ^ 


§542.  (578.)  Election  and  term  of  Treasurer.  [County  Treasurers  are 
elected  by  the  qualified  voters  of  tlieir  respective  counties^  and  hold  their 
offices  for  two  years  and  until  their  successors  are  elected  and  qualified.] 


Act  of  1821,  C. 
p.  211.  Act  of 
1»38,  C.  p.  215. 


Act  of  1838,  C. 
p.  215. 


[Sections  579  and  580  repealed  by  Constitution  of  1868,  Article  V., 
section  14.] 

§543.  (581.)  Oath  and  bond.  No  appointment  or  election  is  effectual 
until  bond  and  security  is  given  and  the  oath  of  office  taken. 

Giving  bond  and  security  a  condition  precedent  before  a  County  Treasurer  can  enter  on  his 
office  :    9  Ga.,  185,  (citing  Act  of  1825,  C.  p.,  211.) 

§544.  (582.)  How  removed.  They  may  be  removed  in  the  same  man- 
ner tliat  clerks  of  the  Superior  Courts  may  be. 

§545.  (583.)  Vacancies.  Vacancies  are  filled  as  vacancies  in  other 
county  offices  are  filled. 

§546.  (584.)  Qualifications.  No  other  conditions  of  eligibility  are 
required  save  those  that  apply  to  all  other  officers,  but  no  other  officer 
can  be  County  Treasurer. 

§547.  (585.)  Oath  and  bond,  where  filed.  His  oath  of  office  must  be 
entered  on  the  minutes  of,  and  filed  in  the  office  of  the  Ordinary,  and  his 
official  bond  must  be  filed  and  recorded  in  said  office. 

§548.  (586.)  Oath.  County  Treasurers,  before  entering  on  the  duties 
of  their  office,  besides  the  oath  required  of  all  civil  officers,  must  take  the 
fo]]'^)wing  oath,  viz: 

^^I,  ,  do  swear  I  will  faithfully  collect,  disburse  and  account  for 

all  moneys  or  other  effects  of  the  county,  and  otherwise  faithfully  dis- 
charge all  the  duties  required  of  me  by  law,  as  County  Treasurer.  So 
help  me  God.^^ 

§549.  (587.)  Amount  of  bond.     They  shall  also,  within  ten  days  from 
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their  election  or  appointment,  }i;ivea  bond  pay{il)le  to  tlie  Ordinary  of*  the 
county,  with  secMirities  to  h(;  by  hirn  approv^'^l,  in  a  .sum  w}iif:h,  in  lii.s 
jiidj^nient,  will  be  double  the  amount  of  tlie  county  tax  lor  the  enHuin;< 
year,  receipts  from  other  sounxis,  and  casli  on  hand. 

§550.  (588.)  Appointee,^  to  jUl  var/mdeH  must  f/ive  bond.  Tlie  bonds  of 
appoint(!es  to  fill  vacan(!ies  shall  Ix;  likewise  in  his  discn.'tion,  takin^r  into 
consideration  the  amount  that  may  come  into  their  hands  and  for  double 
such  amount. 

§551.  (589.)  County  fandn.  All  county  fVmds  are  to  be  ])aid  to  and 
disbursed  by  the  County  Treasurer,  (LX(X!pt  such  as  may  be  spf;^*ially 
excepted  by  law,  and  then  to  be  collected  and  disbursed  as  specially 
directed. 

§552.  (590.)  Office,  where  kept.  He  must  keep  his  ofQce  at  the  county 
site,  or  at  some  place  within  one  mile  of  the  Court-house. 

§553.  (591.)  J)iU]/  of  County  Treasurers.    It  is  their  duty — 

1.  To  diligently  collect  from  all  officers  and  others  all  county  dues.       p.^211!' '^Act  of 

2.  To  examine  the  minutes  and  execution  dockets  of  the  diffcirent  ^^'^'  j-Jj^jp^'* 
Courts  of  the  counties,  to  demand  and  receive  all  moneys  appearing  to  be  25. 

due  thereon,  and  to  institute  proceedings  against  defaulters. 

3.  To  pay  without  delay,  when  in  funds,  all  orders,  according  to  their 
dates,  (or  other  debts  due,)  and  when  not  in  funds  as  hereinafter  pre- 
scribed. 

4.  To  take  a  receipt  on  each  order  when  paid  and  carefully  file  it  away. 

5.  To  keep  a  well  bound  book  in  which  shall  be  entered  all  receipts, 
stating  when  received,  who  from,  and  on  what  account,  and  all  amounts 
paid  out,  stating  when  paid,  to  whom,  and  on  what  account. 

6.  To  keep  a  well  bound  book  in  which  shall  be  entered  a  full  descrip- 
tion of  all  county  orders,  or  other  forms  of  indebtedness,  as  they  are 
presented ;  to  record  a  copy  of  the  orders  of  the  Ordinary  levying  county 
taxes. 

7.  To  exhibit  to  the  first  grand  jury  at  the  first  session  of  the  Superior 
Court  of  each  year,  a  full  statement  of  the  condition  of  the  county  treasury 
up  to  that  time,  and  on  the  second  Monday  in  January,  annually,  to  file 
with  the  Ordinary  a  full  statement  of  his  account,  accompanied  by  his 
vouchers  for  the  preceding  year,  together  w^ith  his  estimate  of  the  indebt- 
edness of  the  county  for  the  ensuing  year,  and  the  means  of  providing 
therefor,  and  to  place  his  books  before  either  of  said  bodies  for  examina- 
tion when  called  upon. 

8.  To  appear  before  the  Ordinary  or  grand  jury  to  render  an  account 
of  his  actings  and  doings  as  County  Treasurer,  and  to  exhibit  his  books 
and  vouchers  whenever  notified. 

9.  To  publish  at  the  door  of  the  Court-house,  and  in  a  public  gazette, 
if  there  is  one  published  in  the  county,  a  copy  of  his  annual  statement  to 
the  Ordinary. 

§554.  (592.)  Boohs,  etc.,  furnished  by  the  county.  All  books  and 
stationery  the  County  Treasurer  may  require  must  be  furnished  at  the 
expense  of  the  county. 

§555.  (593.)  Books,  etc.,  when  deposited.  AVhen  the  books  of  such 
Treasurer  are  full,  they,  together  with  the  vouchers  or  other  files  relating 
thereto,  or  connected  with  the  office,  must  be  deposited  in  the  office  of  the 
Ordinary  and  afterwards  be  part  of  his  records. 

§556.  (594.)  Order  in  ichich  the  county  debts  are  paid.  "When  there 
are  funds  enough  to  pay  all  outstanding  orders  and  other  forms  of  indebt- 
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edne>s  due.  ^vluoli  tlio  Treasurer  may  be  autliorized  to  pnv,  tliev  may  be 
}xiul  indiseriminatoly  >vltliout  regard  to  their  dates;  when  there  is  enough 
TO  pay  all  datc^l  antcn-ior  to  some  partieular  dates,  all  sueh  may  be  like- 
-svise  paid  indiseriniinately ;  when  there  is  not  enough  to  pay  all  of  equal 
degree,  they  shall  be  paid  ratably;  under  all  other  cireunistances,  they 
shall  be  }>aid  in  the  order  of  their  dates. 

§557.  (595.)  Counfi/  orders.  No  order  shall  be  paid  until  after  five 
days  from  its  date  and  delivery,  unless  otherwise  speeially  ordered,  that 
the  Ordinary  may  furnish  in  the  meantime  the  County  Treasurer  Avitli  a 
full  statement  of  all  orders  issued,  whieh  shall  be  by  him  immediately 
legistered,  and  when  so  registered  shall  be  paid  according  to  law  Avithout 
further  notiee  to  the  Treasurer  previous  to  the  time  of  payment. 

§558.  (59G.)  FoiIf(rc  to  present  counfj/ orders.  If  any  person  holding 
county  orders  shall  fail  to  present  them  by  the  first  day  of  December  of 
each  year  to  the  County  Treasurer  for  payment,  they  shall  be  postponed 
to  all  orders  which  were  so  presented  and  not  paid  for  want  of  funds. 

§559.  (597.)  Want  of  funds.  On  the  first  day  in  December  of  each 
year  sueh  Treasurer  shall  make  an  entry  of  all  orders  entitled  to  payment 
whieh  were  not  so  presented  for  payment,  and  what  orders  not  of  equal 
dignity  have  been  paid  instead,  in  whole  or  in  part,  and  what  others  are 
entitled  to  payment  before  such  non-presented  orders.  Persons  holding 
sueh  orders,  who  present  them  without  receiving  their  pay  before  said  day, 
may  have  the  Treasurer  annually  to  mark  thereon  "  Presented/'  the  day 
of  presentation,  and  not  paid  for  want  of  funds. 

§560.  (598.)  County  orders  negotiable.  All  county  orders  are  negotia- 
ble by  delivery  or  indorsement,  and  the  indorser  liable  according  to  the 
terms  of  his  indorsement,  as  in  commercial  paper,  but  no  such  transfer 
can  take  place  so  as  to  prevent  a  Treasurer  from  setting  off  any  sum  that 
the  ]")ayee  may  be  due  the  county  at  the  date  of  the  order. 

§561.  (599.)  Treasurer  shall  not  'purchase  orders  at  a  discount.  Such 
Treasurer  is  forbid  to  buy  up  any  county  orders  or  claims  for  less  than 
their  full  par  value,  either  by  himself  or  agents,  directly  or  indirectly,  or 
by  paying  for  them  in  property  at  an  estimated  value  above  its  true  value. 

See  Wilder  vs.  State,  January  term,  1873. 

§562.  (600.)  Buying  orders  at  discount.  If  any  County  Treasurer 
shall  thus  buy  up  any  county  order  or  claim,  or  refuse  to  pay  an  order 
when  he  has  funds  to  pay  the  same,  or  illegally  postpone  one,  he  shall  be 
removed  from  office  on  complaint  and  proof  being  made  to  the  Ordinary, 
and  is  moreover  guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be 
fined  not  less  than  one  hundred  nor  more  than  five  hundred  dollars. 

See  Wilder  vs.  State,  January  term,  1873. 

[Sees.  601,  602  and  603  repealed  by  Constitution  of  1868,  Article 
Y.,  section  14.] 

§563.  (604.)  Treasurer  failing  to  pay  over  money.  When  the  County 
Treasurer  at  any  time  fails  to  pay  any  order  which  is  entitled  to  payment, 
p.  212.  ^'  *  or  other  legal  demand  upon  him,  or  to  pay  any  balance  that  may  be  in 
his  hands  to  his  successor,  or  to  the  person  entitled  to  receive  it,  the  Ordi- 
nary may  issue  execution  against  him  and  his  sureties  for  the  amount  due, 
as  against  a  defaulting  tax  collector. 

Ten  days'  notice  rerjuired  by  the  Act  of  1825  before  execution  can  issue:  9  Ga.,  18G.  Where 
such  execution  is  improperly  issued,  certiorari  is  not  the  remedy:  29  (la.,  155. 

§564.  (605.)  Boohs  must  he  turned  over  to  successor.  In  case  of  the 
resignation,  expiration  of  the  term,  or  removal  from  office,  such  Treasurer, 
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or  if  hi)  is  (had,  Jiis  personal  rcf)r(«cntativc  must  state  his  aeeounts,  aud 
deliver  all  tlie  money,  })ooks,  j)ai)ers  and  })roj)erfy  of  tlie  eouiity  to  his 
suee(\ssor,  as  other  ollieers  do,  who  must  r(;port  the  same  imm(;diate'ly  to 
the  Ordinary. 

^5(j5.  (606.)  Final  settlement  Wlu^n  sueh  County  Treasurer  or  his 
repi-esentative  has  made  a  fair  and  full  st{it(;ment  of  ;dl  his  ae^T)unts  and 
liabilities  as  su(!h,  an  exoncii-ation  of  hims(;lf  and  sureti(;s,  to;i;(;ther  with 
the  details  of  sueh  settlement,  must  be  entered  on  the  minutes  of  the  Court 
of  Ordinary,  and  be  final,  exeept  for  fraud. 

Cf.nkual  Notk.— Wli(!r(j  ii\x  coUvA-ior  ittiyn  money  to  County  Troasnror  by  rniHtJiko:  ZK(-Uy, 
90.  Dof'on.so  by  (Jounly 'l'r(!iisui(!r  to  (ihiiiri  «>(.  tho  county:  H  (»;i.,  olJO.  (Jounty  'J'rc.'Huror  of  Mu.-.- 
cogcc:  33  G a.,  332,  On  the  Actof  1808  jih  to  tho  payment,  of  oniorn  :  3()(Ja.,  of).  Tbo  County  Troaii- 
urer  and  not  the  Ordinary  is  now  by  law  tho  treasurer  of"  the  board  of  education :  45  Ga.,  498. 


ARTICLE  IL 


COUNTY  SUIIVEYORS. 


Section. 

566.  How  elected  and  rentioved  from  office. 

567.  Failing  to  elect  at  the  regular  term. 

568.  Appointed  by  the  Court. 

569.  His  oath  and  bond. 

570.  May  be  removed  from  office. 

571.  One  for  each  county. 

572.  Assistant  must  take  an  oath. 

673.  May  keep  his  office  at  his  residence. 


Section. 

574.  Ueneral  duty  of  County  Surveyor. 

575.  Fees  for  surveys — how  paid. 

576.  Survey  made  between  counties. 

577.  Charges  for  surveys — how  contested. 

578.  Surveys  and  plats — when  evidence. 

579.  When  there  is  no  County  Surveyor. 

580.  Others  acting  as  County  Surveyors. 

581.  Making  false  survey — how  punished. 


^5QQ.  (607.)  How  elected.  County  Surveyors  are  elected,  commis- 
sioned, qualified  and  removed  as  clerks  of  the  Superior  Courts  are,  and 
hold  their  offices  for  two  years. 

§567.  (608.)  Failure  to  elect.  In  case  there  is  a  failure  to  elect  a  per- 
son who  is  commissioned  and  qualified  at  the  regular  time,  or  a  vacancy 
occurs,  the  Ordinary  must  appoint  such  Surveyors,  until  the  vacancy  is 
filled  according  to  law. 

§568.  (609.)  When  appointed  hy  the  Court.  If  a  County  Surveyor 
derives  his  authority  from  appointment,  he  needs  no  commission  beyond 
the  order  of  such  Ordinary  entered  on  his  minutes,  of  wdiicli  appointment 
the  Governor  of  the  State  must  be  informed  without  delay. 

§569.  (610.)   Oath  and  bond.     Before  entering  on  the  duties  of  his  Act  of  1S47.  c. 
office,  besides  the  oath  required  of  all  civil  officers,  he  must  take  the  fol-^'"  '' 
lowing : 

"I,  ...o ,  swear  that  I  will,  to  the  best  of  my  skill  and  knowledge, 

discharge  the  duties  of  Surveyor  of  county,  and  that  I  will  not 

admeasure,  survey,  or  lay  out  any  land  in  my  capacity  as  such,  or  know- 
ingly permit  or  cause  it  to  be  done,  without  a  warrant  first  obtained  for 
that  purpose.     So  help  me  God.'' 

He  shall  also,  at  the  same  time,  give  bond  and  security  in  the  sum  of 
one  thousand  dollars. 

§570.  (611.)  3Iay  be  removed.  Whether  appointed  or  elected,  besides 
the  causes  of  removal  which  apply  to  all  officers,  he  may  be  removed  by 
the  Ordinary  for  want  of  capacity,  on  the  same  proceeding  before  him, 
and  by  him  to  be  decided,  that  officers  are  removed  in  the  Superior  Courts. 

§571.  (612.)  One  for  each  countu.     There  must  be  one  for  each  coiintv,  .  ,  ^ .._,.,  ^ 
and  he  IS  empowered  to  appoint  one  or  more  assistants  or  deputies,  lor p^,,^^^^^.^  Actof 
whose  conduct  he  is  responsible.  .^4,  t.  p.  o.o. 
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§572.  (613.)  JIusf  fair  an  oath.  AYhon  such  an  assistant  is  appointed 
ho  nuist  take  the  same  oath  the  Surveyor  takes,  and  the  fact  of  the 
appointment  must,  at  the  same  time,  be  entered  on  the  minutes  of  the 
Ordinary. 

§57o.  ((U4.)   OJicc,  where  kept.     The  Countv  Surveyor  may  keep  his 
oftitx^  at  his  phice  of  abode,  if  within  the  limits  of  the  county. 
§574.  ^^(.)15.)  Duties,    It  is  his  duty — 
^^I-/^\^\^r       1.  To  inmetuallv  observe  and  carrv  into  effect  all  such  ordere  as  he 
1S3S.  c.  p.  215.   may  receive  from  the  Surveyor  General  or  other  officer  who  may  lawfully 

command  him. 
SwPiSiof""'        -•  To  admeasure  and  lay  off  dower,  to  partition  lands,  to  make  re-sur- 
veys, to  give  plats  of  all  surveys,  and  to  administer  all  oaths  required  by 
law  in  such  cases. 

3.  To  survey  county  lines  and  district  lines,  or  other  surveys,  in  which 
his  county  may  be  interested,  whenever  required  by  the  Ordinary. 

4.  To  execute  all  surveys  required  by  the  rule  of  any  Court  oi*  compe- 
tent jurisdiction. 

Rule  of  survey  taken  out  pending  an  action  of  ejectment:  28  Ga.,  465. 

5.  To  keep  a  well-bound  book  in  which  shall  be  entered  plats  of  all 
surveys  made  by  him,  with  a  minute  of  the  names  of  the  chain-bearers, 
when  executed,  by  whose  order  and  to  whom  plat  delivered,  if  any; 
which  book  shall  belong  to  his  office  and  be  turned  over  to  his  successor, 
and  when  full  shall  be  deposited  in  the  office  of  the  Ordinary. 

§575.  (616.)  Fees.  When  surveys  are  made  for  private  or  corporate 
benefit,  the  fees  are  to  be  ]Daid  by  the  person,  or  persons,  or  corporation 
who  orders  the  survey ;  when  by  order  of  the  Ordinary,  out  of  the  county 
funds;  and  when  by  rule  of  Court,  unless  otherwise  agreed  upon,  they 
are  to  l)e  taxed  in  the  bill  of  costs,  and  shall  have  the  effect  of  a  judg- 
ment lien  upon  the  land  surveyed,  if  not  paid  by  the  party  bound  for 
costs. 

§576.  (617.)  Survey  between  counties.     AYhen  a  survey  is  made  by 
Act  of  1785  c   ^P^^^Pi^^ent,  or  in  compliance  with  the  law,  between  two  or  more  counties, 
p.  539.       '      the  County  Surveyor  who  performs  the  survey  is  to  be  paid  by  his  county, 
which  must  collect  from  the  other  counties  their  proportion. 

§577.  (618.)  Payment  of  fees.  If  after  a  County  Surveyor  has  made 
a  survey  for  any  person,  who  neglects  to  pay  him,  such  Surveyor  upon 
making  oath  before  the  Ordinary  of  his  county  of  the  performance  of  such 
service  and  its  value,  such  Ordinary  shall  issue  2ifi.  fa.  in  the  name  of  the 
Ordinar}',  for  the  use  of  such  Surveyor,  against  such  defaulter,  who  may 
defend  himself  therefor,  in  the  same  manner  as  persons  against  whom 
executions  issue  who  detain  county  funds. 

§578.  (619.)  Surveys,  when  evidence.  Surveys  or  plats  of  land  made 
by  the  County  Surveyor,  under  order  of  Court,  and  on  notice  to  all  the 
parties  of  lands  within  h'is  county,  signed  by  him  officially,  and  stating 
the  contents,  courses,  distances,  of  any  land  surveyed  by  him,  are  pre- 
sumptive evidence  of  the  facts,  if  all  the  requisites  of  the  law  touching 
such  surveys  and  the  reports  thereof  are  complied  with. 

§579.  (620.)  Where  there  is  no  Surveyor.  AVhen  there  is  no  County 
Surveyor,  any  competent  person,  a  citizen  of  the  county,  may  perform  his 
duties,  when  specially  required,  if  first  sworn  to  do  the  same  skillfully, 
faithfully  and  impartially,  to  the  best  of  his  knowledge;  or  in  defluilt  of 
such  person  the  County  Surveyor  of  an  adjoining  county  may  officiate. 

§580.  (621.)  Persons  adinrj.     Persons  performing  such  service  arc  on 
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the  same  footin|j^  as  County  SnrveyDrs  as  to  the  sj)f;cin,l  sorvicxj  rondcrwl, 
and  are  jxTSonally  liable  as  aiwh  Surveyors  are  oflieially. 

§''j(Sl.  (G22.)  JAthc  Hurvc/jj.  When  any  County  Surveyor,  or  otfje-r  }>er- 
soii  aetin^  a  sueb,  hjis  knowingly  surveyed  land  as  vaeant  land  whie-li  is 
not,  or  so  made  any  otluir  fiilse  surv(y,  lie  is  guilty  of  a  rn isdemeanor, 
and  on  indietment  and  eonvielion  sliall  ]nt  im])risoned  not  longer  tlian  six 
months. 

Grnkral  Notk.— Ili.s  ccrtificato  us  cvidcnco:  21  Gu.,  113.  Soo  KuJo.-)  of  Superior  Court,  num- 
bers 55-li,  iuclusivc. 


AirncLE  III. 


CORONERS. 


Skottox. 
682.  How  elected  and  removed  from  office. 
58o.  OrdiiKiry  mny  appoint. 
.584.  Coroner's  oath. 

585.  Must  give  bond  and  surety. 

586.  Additionnl  surety  may  be  required. 

587.  Jailor,  when  sheriff  is  imprisoned. 

588.  Shall  serve  process  in  certiiin  cases. 

589.  Shall  hold  inquests  in  certain  cases. 


Skction. 
b'A).  Mny  disinter  dead  bodies. 

591.  Subject  to  indietment. 

592.  Inquest  unnecessary  in  certain  cases. 

593.  Death  by  accident,  etc. 

594.  Costs  paid  out  of  county  fund.-',  etc. 
505.  On  conviction,  costs  a  part  thereof. 
59G.  Justice  of  the  Peace  may  act,  etc. 


§582.  (623.)  How  elected.  Coroners  are  elected,  commissioned,  quali- 
fied and  removed  as  clerks  of  the  Superior  Courts  are,  and  hold  theii* 
offices  for  two  years. 

§583.  (624.)  Ordinaries  may  appoint.  The  Ordinaries  appoint  Coro- 
ners on  the  same  terms  and  in  the  same  manner  that  they  do  County 
Surveyors,  which  appointments  take  effect  as  those  of  County  Treasurers. 

§584.  (625.)  Oaths.  Before  entering  on  the  duties  of  his  office,  besides 
the  oath  required  of  all  civil  officers,  he  must  take  the  following  :  "  I  swear 
that  I  Avill  well  and  truly  serve  the  State  of  Georgia  in  said  office,  and 
faithfully  and  truly  execute  all  writs  and  precepts  to  me  directed,  or 
which  I  may  lawfully  execute,  when  placed  in  my  charge,  and  return  the 
same  according  to  the  best  of  my  knowledge,  skill  and  judgment;  that  I 
will  in  no  case  knowingly  use  or  exercise  my  office  illegally,  corruptly  or 
unjustly,  and  that  I  will  not,  under  any  pretense,  take,  accept  or  enjoy 
any  fee  or  reward  pertaining  to  my  office,  other  than  such  as  are  allowed 
by  law,  but  that  I  will,  in  all  things  touching  the  duties  of  my  office, 
demean  myself  honestly,  fairly,  and  impartially,  according  to  the  best  of 
my  ability.     So  help  me  God.'^ 

§585.  (626.)  Bond.     He  must  likewise,  at  the  same  time,  give  bond 
and  surety  in  the  sum  of  five  hundred  dollars,  which  may  be  for  a  greater  Act  of  is23,  C. 
or  less  amount,  according  to  the  local  law  now  or  hereafter  in  force.     He  ^'  ■^** 
is  liable  for  retaining  moneys  collected,  or  otherwise  failing  to  do  his 
duty,  as  sheriffs  are,  and  is  subject  to  the  same  proceedings. 

On  the  Act  of  1823  and  1809,  (C,  p.  200:)  12  Ga.,  41. 

§586.  (627.)  Additional  bond.  When  a  Coroner  lias  to  act  in  the  place 
of  a  sheriff,  generally  or  specially,  the  Ordinary  may  require  of  him  an 
additional  bond,  in  such  sum  and  with  such  sureties  as  in  his  discretion 
he  may  think  sufficient  to  meet  the  contingency. 

§587.  (628.)  When  heeper  of  jails.  He  is  keeper  of  the  jail  when  the 
sheriff  is  imprisoned  or  absent  from  the  county,  leaving  no  deputy. 

^68S.  (629.)  Shcdl  serve  process.     "When  a  sheriff'  is  disqualified,  and 
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it  d(>es  not  a]>pear  upon  the  face  of  the  proceedings^  oi*  he,  or  his  deputy^ 
refuses  to  portorni  a  service,  if  any  person  makes  affidavit  thereof^  the 
chn-k  oi'  the  Court  from  which  it  issues  shall  place  the  process  in  tlie  hands 
oi^  the  Coroner  for  execution,  and  may  compel  its  return  to  his  office  for 
such  purpi^se. 

§589.  (t)oO.)  Inquesfs.   It  is  the  duty  of  the  Coroner  to  take  inquests : 

Act  of  1S23.  c.       1.  Of  all  violent,  sudden  or  casual  deaths. 

*'"''^'"  2.  Of  all  deaths  in  prison,  without  an  attending' physician. 

H4ioi,4lio.  3.  Oi'  all  dead  bodies  found,  ^vhether  of  persons  known  or  unknown. 

4.  Of  all  dead  bodies  of  persons  who  have  died  or  disappeared  under 
suspicious  circumstances. 

5.  Of  the  dead  bodies  of  persons  of  whom  affidavit  may  be  made,  that 
they  came  to  their  death  by  violence  or  foul  play. 

().  AMienever  ordered  by  a  Court  having  criminal  jurisdiction. 

§590.  (631.)  Disintcring  dead  bodies.  They  are  authorized,  in  order 
to  carry  into  effect  the  preceding  section,  to  disinter  any  body  already 
buried,  and,  like  a  sheriff,  to  command  the  power  of  the  county  for  that 
purpose. 

§591.  (632.)  Persons  siihjeet  to  indictment.  If  any  person  makes  affida- 
vit to  flicts  to  authorize  such  proceeding  by  the  Coroner,  or  the  Coroner 
does  so  of  his  oavu  motion,  and  it  is  done  without  good  grounds,  or  from 
malice  or  mischief,  the  person  so  swearing,  or  the  Coroner  so  officiating, 
is  subject  to  indictment,  and,  if  convicted,  shall  be  fined  not  less  than  one 
hundred  dollars  and  imprisoned  not  less  than  thirty  days.  In  such  cases 
all  the  circumstances  shall  go  to  the  jury,  and  if  they  believe  there  were 
reasonable  grounds  for  the  disinterment  at  the  time  it  took  place,  it  is 
their  duty  to  acquit. 

§592.  (633.)  When  inquest  unnecessary.  "VYhen  persons  have  come  to 
their  death  by  violence,  and  there  are  witnesses  to  it,  and  the  person  accused 
is  under  arrest  and  undergoes  an  examination  before  a  competent  tribunal, 
there  need  not  be  an  inquest. 

§593.  (634.)  Death  by  accident.  There  also  need  be  no  inquest  where 
persons  come  to  their  death  by  accident  or  act  of  God,  in  presence  of 
witnesses,  and  there  is  no  reason  to  suspect  foul  play,  and  no  person  makes 
affidavit  of  facts  raising  such  suspicions. 

§594.  (635.)  Costs.  The  costs  of  such  inquests  shall  be  paid  out  of  the 
county  funds. 

§595.  (636.)  Costs  when  the  party  is  convicted.  If  any  person  is  con- 
victed of  murder  or  manslaughter,  in  a  case  where  an  inquest  has  been 
held  over  the  body  of  the  person  for  slaying  whom  he  is  convicted,  the 
costs  of  the  inquest  make  a  part  of  the  costs  of  the  conviction,  and  must 
be  so  charged. 

596.  (637.)  Justice  of  the  Peace  may  act.  When  there  is  no  Coroner 
in  a  county,  or  he  is  absent  from  the  county  when  needed,  or  will  not  or 
cannot  talvc  an  inquest,  any  Justice  of  the  Peace  of  the  county  may  act 
as  Coroner. 
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CJlAPTEll  V. 

KOADS,    BRIDGES,    FERRIES,   TURNPIKES,    CAUSEWAYS,  CROSSINGS, 

ETC. 


Article  1 . — Puhlw  JRoa(ls\ 

Article  2. — J  load  Commi^sionrrs  crnd  their  Jhdu'f^. 

Article  3. —  IlrldycSj  Ferries,  TurnplkeH  and,  Causcvjaijs, 

Article  4. — Railroad  Crossinc/s. 

Article  5. — rrivate  Ways. 

Article  6. — Mining, 


ARTICLE  I. 


public    boads. 


Srction. 
5V)7.  Whnt  roads  ai'e  considered  public* 

698.  Shall  be  thirty  feet  wide. 

699.  May  be  classified. 

600.  Width  of  second  class. 

601.  Bridges  and  causeways,  16  feet  wide. 

602.  Districts  laid  out,  etc. 

603.  Roads  and  districts  to  be  registered. 

604.  How  laid  out  or  altered. 

605.  Notice  of  application  advertised,  etc. 

606.  Holders  of  land-^how  notified. 

607.  Koads  established,  etc. 

608.  Application  must  be  in  writing. 

609.  Laid  out  the  nearest  and  best  way. 

610.  Persons  subject  to  road  duty. 

611.  What  roads  to  be  worked. 

612.  Number  of  days  required  to  work. 

613.  List  of  hands  to  be  furnished. 

614.  Must  be  summoned  one  day. 

615.  What  the  notice  must  contain. 
610.  Duty  of  the  overseer. 

617.  Sudden  obstructions  in  roads. 

618.  Special  working  to  be  deducted. 

619.  Defaulters  fined  one  to  three  dollars. 

620.  Extraordinary  implements. 

621.  Road  may  be  apportioned. 

622.  Persons  to  whom  road  apportioned. 

623.  Applicant  refusing  to  accept. 

624.  Failing  to  work  after  acceptance. 


625.  Complaint  agaittst  eommissiotierg. 
620.  Defaulters  may  file  excuse. 
627.  Executions  against  defaulters. 
528.  Fine  money— how  appropriated. 

629.  Constables  collecting,  etc. 

630.  Liens  of  Ji.fa. 

631.  Timbers  Used  for  road  purposes. 

632.  Public  roads  measured  and  posted. 

633.  Sign-boards  to  be  put  up  at  forks. 

634.  Failure  to  put  up  posts,  etc. 

635.  Overseer  may  be  indicted. 

636.  Railroad  hands"-how  exempted. 

637.  Land  owners  aggrieved,  etc. 

638.  Persons  claiming  damages,  etc. 

639.  Trial^how  conducted. 

640.  Notice  to  Justices,  etc. 

641.  The  time  and  place  of  meeting. 

642.  Objections  to  jurors. 

643.  Continuances,  etc. 

644.  Mistrial.  , 

645.  (Vrfif>rari. 

646.  Final  judgment  and  payment. 

647.  Value  of  the  land — how^  estimated. 

648.  Consequential  damages. 

649.  Overseer  may  be  fined. 

650.  Altering  or  obstructing  ptiblic  roads. 

651.  By  a  fence  or  tree. 

652.  Main  streets  in  towns  or  cities. 


§597.  (638.)  Fuhlic  Roads,     All  roads  laid  out  for  public  use  by  an  Act  of  1:99,  c. 
Act  of  the  General  Assembly,  if  not  otherwise  provided,  or  by  an  order  ^''  ''^• 
of  the  Ordinary,  are  declared  to  be  public  roads. 

§598.  (639.)  Thirty  feet  lolde.     They  shall  be  cleared  of  all  trees, 
stumps,  grubs  and  bushes,  at  least  thirty  feet  wide,  and  of  such  limbs  of  Act  of  isoo.  c. 
trees  as  may  incommode  horsemen  or  carriages;  stumps  must  be  cut  as  Jj-"^"^3^-j; -^^y'"^ 
nearly  even  M'ith  the  surface  as  possible,  and  the  carriage  track  must  be  W9. 
at  least  five  feet  six  inches  wide. 

§599.  Roads  may  be  classified,     [It  shall  be  lawful  for  the  several 
Ordinaries  of  this  State,  with  the  concurrence  of  a  majority  of  the  road 
commissioners  of  their  respective  counties,  to  designate  such  public  roads  (-^'^^^ots  of  ISTO, 
in  their  respective  counties  as  in  their  discretion  should  be  so  designated, 
as  second  class  roads.]     (a.) 

§600.   Width  of  second  class  roads»     [All  roads  so  designated,  as  second 
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clas^  roads,  shall  be  cloarod  of  all  stumps,  trees,  grubs  and  bushes,  at  least 
twenty  foot  wide,  and  of  sueh  limbs  of  trees  as  may  ineonvcnienee  horse- 
men or  earriages ;  the  stumps  to  be  eut  as  nearly  even  witli  the  surface 
(b)  ActsoflSfTO,  ^^"^  ]x\-siblo,  and  the  earriagv  track  must  be  at  least  five  feet  and  six  inches 
p.3i>7.  wide,  and  said  roads  shall  be  changed,  worked  and  managed  according  to 

the  road  laws  ot'  this  State,  as  far  as  the  same  may  be  ap]>licable.]  (b.) 
^(lOl.  (040.)  Bridges  and  causeivai/s.  ilU  bridges  or  causeways  over 
small  water  courses,  and  causeways  over  swamps  or  low  lands,  shall  be 
^•^^^Jj^ ^^^' ^-  maile  and  kept  in  repair  by  hands  subject  to  work  on  roads;  the  pieces 
shall  be  laid  across  the  road  at  least  sixteen  feet  long,  well  secured,  made 
fjiSt,  and  covered  with  earth. 

§G02.  (641.)  I\oad  districfs  and  apportionment  of  hands.     The  Ordl- 

Act  of  isis  c   ^^^1^'^*-'^  must  lay  off  their  respective  counties  into  road  districts,  and  appor- 

i>.  iMo.       '      tion  the  roads  and  hands  so  as  to  divide  the  labor  and  expense  on  account 

of  roads,  causeways  and  bridges,  equally  throughout  said  counties;  all  of 

"svhich  proceedings  must  be  entered  on  the  minutes. 

§603.  (642.)  Public  roar/s  and  road  didricts  to  he  registered.  They 
must  keep  registered,  in  a  book  in  their  office,  a  list  of  all  public  roads 
and  road  districts  in  the  county,  to  be  added  to  and  corrected  from  time 
to  time,  as  new  roads  or  new  districts  are  laid  out,  or  old  ones  altered  or 
discontinued. 

§604.  (643.)  PubViG  roads,  how  laid  out  or  altered.  On  application  to 
Actofisis.  c.  them  for  any  new  road,  or  alteration  in  an  old  road,  they  shall  appoint 
p.  i4,.  three  Road  Commissioners,  residing  as  near  where  such  road  is  intended 

to  pass  as  possible,  and  if  they  find  it  of  public  utility  they  must 
proceed  to  mark  it  out,  and  make  their  report  under  oath  to  such  Ordi- 
naries that  it  w^as  laid  out  and  marked  conformably  to  law. 

What  iri  an  order  for  the  alteration  of  a  road  ?  22  Gra.,  639.  Certiorari,  the  remedy  in  road  cases  : 
Ih.  To  ()iH'n  a  road  which  has  ceased  to  be  public,  and  remove  fences,  arc  trespasses:  lb.  It  is 
iudispeniablc  that  the  commissioners  take  the  oath:  30  Gra.,  723. 

§605.  (644.)  Notice  of  appUccdion.  If  such  Ordinaries,  on  the  inves- 
tigation had,  are  willing  to  grant  such  road,  or  make  alteration  in  an  old 
road,  they  shall  publish  a  citation  for  thirty  days  at  the  door  of  the  Court- 
house, and  in  a  public  gazette,  if  there  is  one  in  the  county,  giving  a 
particular  description  of  the  new  road,  or  the  alteration,  notifying  all  per- 
sons that  on  and  after  a  certain  day  therein  named,  said  new  road  or 
alteration  will  be  finally  granted,  if  no  good  cause  is  shown  to  the  con- 
trary. 

§606.  (645.)  Persons  in  possession  to  he  notified.  All  persons,  their 
overseers  or  agents,  residing  on  land  which  such  road  goes  through,  except 
the  applicants  for  the  road  or  alteration,  must  be  at  the  same  time  notified 
in  ^vriting,  personally,  or  by  leaving  it  at  their  most  notorious  place  of 
abode,  that  they  may  put  in  their  claim  for  damages,  or  forever  after 
estopped. 

§607.  (646.)  Void  roads.  All  public  roads  established  without  a  sub- 
stantial compliance  with  the  provisions  of  the  last  named  sections,  are 
void. 

§608.  (647.)  Discontinuance  of  roads.  Applications  for  the  discontin- 
uance of  an  old  road,  in  whole  or  in  part,  must  likewise  be  made  to  such 
Ordinaries,  in  writing,  and  likewise  published,  before  it  shall  talvc  effect. 

§609.  (648.)  Public  roads  must  be  laid  out  the  nearest  and  best  vmy. 
Actofisis  c  ^^^^  public  roads  shall  be  laid  out  the  nearest  and  best  way  to  the  place 
p.  &51.  '  *  to  wliicli  they  arc  intended,  and  as  little  a,s  can  be  to  the  j^rejudice  of  any 
private  person's  inclosed  grounds. 
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§610.  (fMO.)  FcrHons  miyjeci  to  road  duty.  [All  male  inliabitantH,  A'-^'^I^^J^'^- ^;^ 
white  aii(l  bljic.k,  in  this  Stjito,  hctwcMiii  tlio  }x;^(i.s  of  sixtocn  and  fifty  y(;arH,  ].^^>"^-W,  i>p.  2;'., 
.shall  be,  siil)jc(!t  to  work  on  th(i  jHibiic;  roads,  (ixcc^pt  lic(!ii.scd  rijiiii.ster.s  of/uMct»of  1870. 
the  ^^osjK^I,  and  aJl  men  who  ])av(i  lost  one  arm  or  one  leg.]     (a.)  Sm-'i2,^i%j! 

§()  1 1 .  {050.)    When  hands  are  compelled  to  vmriz.     The  same  road  hands  ?^^''''^'  i'^^-^- 
shall  not  be  compelled  to  work  on   morci  than  one  public  road,  which 
must  come  Avithin  thrctt;  mihis  of  thciir  resid(.'nee,  exce])t  in  openinj^a  new 
road,  when  all  the  road  hands  of  the  road  district  are  subject  to  work 
u]3on  it. 

§612.  (651.)  Length  of  time  to  rnorh.     Koad  liands  are  not  required  to 
work  exceedin<^  live  days  at  one  time  consecutively,  nor  more  than  fif-p.*^yi7. 
teen  days  altogether,  in  twelve  months,  unless  sudden  em(irg(;nci(;s  require 
the  immediate  repairing  of  the  roads,  causeways  and  bridges  within  their 
respective  districts. 

§613.  (652.)  List  of  hands.     The  several  managers  and  employers  of 
male  [persons  of  color]  (b)  shall,  whenever  required,  furnish  the  overseers  ^^^  ^^  j^^g  ^ 
of  the  road  district  with  a  list  (in  writing)  of  those  who  are  liable  to  work  p-  'j-i^- 
on  the  public  roads,  signed  by  them,  under  a  penalty  of  paying  three  dol-rb)Act?ofi865- 
lars  for  each  male  [person  of  color]  (b)  so  liable  to  road  duty,  and  whose  ^^'•i'-^- 
names  are  not  furnished,  to  be  collected  as  fines  for  not  working  the  roads. 

§614.  (653.)  Road  hands,  how  summoned.  Overseers  of  roads  in  their 
respective  districts  shall  summon  all  persons  liable  to  road  duty,  Avithin 
the  district,  at  least  one  day  before  the  time  of  working. 

§615.  (654.)  What  the  notice  must  contain.  Such  summons  must  state 
the  road  to  be  Avorked,  the  time  and  place  for  meeting,  and  the  imple- 
ments required. 

§616.  (655.)  Overseer,  his  duty.  Such  overseers  shall  superintend  the 
working  on  the  roads  assigned  them  by  the  Commissioners,  cause  the 
same  to  be  Avorked  and  repaired  in  the  best  possible  manner,  and  make  a 
return  thereof  to  the  Commissioners,  in  Avriting,  Avithin  fiA^e  days  after 
each  time  of  Avorking,  of  all  defaults  and  deficiencies  Avliich  may  liaA^e 
taken  place. 

§617.  (656.)  Roads,  etc.,  suddenly  becoming  impassable.  When  any 
road,  or  bridge,  or  causeway,  may  become  suddenly  impassable,  it  is  the 
duty  of  such  overseer  to  call  out  as  many  hands  as  necessary  to  repair 
the  same,  after  giving  one  day^s  notice. 

§618.  (657.)  Special  loork  deducted..  They  shall  take  notice  of  the  time 
such  hands  are  employed  on  such  special  Avorkings,  and  shall  excuse  them 
from  road  duty  an  equal  number  of  days  out  of  the  AAdiole  number  all  hands 
are  required  to  Avork  during  the  year. 

§619.  (658.)  Defaulters  may  be  fined.  EA^ery  indiA^idual  liable  to  road 
duty,  Avho,  being  duly  summoned  to  AA^ork,  shall  neglect  to  obey  such 
summons,  and  to  carry  the  implements  as  ordered,  or,  appearing  Avith  or  •J(3'p*;*|>^^^-^^" 
Avithout  the  implements,  neglects  or  refuses  faithfully  to  AVork,  [shall  be 
fined]  (a)  not  less  than  one  nor  more  than  three  dollars  for  CA'ery  day  he 
or  they  fail  to  AVork,  [or  be  imprisoned,  at  the  discretion  of  the  Commis- 
sioners.]    (a.) 

§620.  (659.)  Extraordinary  tools,  how  obtained.  If  any  other  instru- 
ment than  ordinary  farming  tools  are  necessary  to  keep  the  road  in  repair, 
the  overseer  may  receiA^e  them  in  exchange  for  the  labor  of  hands,  or  may 
apply  to  the  Ordinary,  Avho  may  authorize  him  to  contract  for  such  as 
may  be  necessary,  and  pay  for  the  same  out  of  the  county  treasury. 

§621.  (660.)  Public  roads  may  be  apportioned.     When  a  person  liable 
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\ot  of  ISA^  c  ^^^  ^'^^^^^^  iluty  ihmIvOS  an  a]i]ilication  to  the  Road  CoininisHionera  for  a  pro- 

p.  i<vi.        '      portion  of  road  for  himself  and  hands  to  work  on  and  keep  in  repair^ 

thev  sliall  panvl  otf  to  each  applicant  some  equal  and  just  ])ortion  of  said 

road,  to  be  ineroasod  or  diminished  according  to  the  number  of  liands^ 

and  to  bo  judii'cd  of  by  the  Commissioners. 

§(>l!2.  (^()()1.)  T>ufi/  of  persons  to  wJwm^  ajiporfioncd.  Pei'sons  to  whom 
portions  of  roads  are  thus  apportioned  must  make  annual  returns  to  their 
respective  Commissioners,  whenever  they  require  them,  of  the  number 
and  names  of  their  hands  liable  to  road  work,  and  after  they  have 
received  and  put  in  good  repair  their  res})ective  portions,  such  liands  shall 
not  be  transferred  to  any  other  part  of  the  road,  or  compelled  to  do  any 
other  road  work,  so  long  as  they  perform  their  work  satisfactorily  to  the 
Commissionei'S. 

§623.  (662.)  Pei^sons  refusing  fo. accept  apportionment.  If  the  appli- 
cants do  not  accept  the  portion  of  road  assigned  them  by  the  Commis- 
sioners, they  must  still  work  in  common  with  the  other  hands  of  their 
road  districts. 

§624,  (663.)  Penalty  for  failure  to  ivorJc.  If,  after  having  accepted 
such  portions,  they  neglect  to  keep  them  in  good  repair,  they  are  liable 
to  all  the  penalties  and  forfeitures  to  w^hich  Commissioners  are  liable  for 
neo'lect  of  dutv,  besides  the  usual  road  fines  on  the  hands. 

§625.  (664.)  Complaint  against  Commissioners.  If  such  Commissioners 
assign  any  person  a  portion  of  road  thus  to  work,  which,  taking  into  con- 
sideration his  number  of  hands  as  compared  to  the  number  liable  to  do 
road  duty  on  such  road,  is  not  an  equal  share  of  the  labor,  any  white 
male  road  worker  of  the  same  road  and  district  may  complain  to  the 
Ordinary  at  any  time,  and  on  giving  such  person  three  days'  notice 
thereof  in  writing,  such  Ordinary  may  summarily  hear  all  the  evidence, 
and  if  they  believe  the  complaint  is  just,  they  shall  revoke  such  grant  by 
the  Commissioners,  and  so  have  them  instantly  informed. 

§626.  (665.)  Defaulters  may  file  excuse.     All  defaulters  must  file  their 

2658.  excuses,  if  any,  on  oath  before  the  Commissioners,  who  must  meet  at  some 

place  within  the  district  for  fining  defaulters,  of  which  place  of  meeting 

they  shall  give  ten  days'  notice  in  writing  at  one  or  more  of  the  most 

public  places  in  the  district,  and  no  other  notice  shall  be  necessary. 

§627.  (666.)  Executions  against  defaulters.  Such  Commissioners  must 
issue  executions  under  their  hands  and  seals  [or  their  warrants  of  arrest, 
'^<^*  2^  ^^^'  ^-  as  the  case  may  be,]  (a)  against  each  defaulter  who  fails  to  render  a  good 
excuse,  directed  to  any  laAvful  constable,  who  shall  levy  and  collect  the 
vi  \,.  %L  '  •'^ame  as  executions  issued  from  the  Justices'  Courts  [or,  as  the  case  may 
be,  arrest  the  defaulter  and  bring  him  before  the  Commissioners  to  abide 
the  judgment  of  the  same.]     (a.) 

§628.  (667.)  Fines,  how  dispjosed  of.     When  such  /?..  fas.  or  warrants 

are  collected  within  ten 'days  thereafter,  the  amounts  must  be  paid  to  any 

A  .   riQor>  n   <^'no  of  the  Commissioners,  one-half  of  which  shall  be  paid  to  the  overseer 

Act  OI  l>j.jy,  L.     .  .  -        ,       -  c     1         1  1       r»  1  1  1  1       1  r*  1 

jj.  1^57.  liavmg  had  charge  ot  the  hands  lined;  the  other  hall  to  the  county  treas- 

urer, to  be  used  in  the  building  or  repairing  of  bridges. 

§629.  (668.)   Const(d)les  may  he  ruled.    If  constables  neglect  their  duty 

^,^u&' ^^^^' ^'  ^^  collecting  such  fi.fas.y  or  fail  to  ])ay  over  the  money,  [or  fail  to  make 
such  arrests  and  bring  the  parties  arrested  before  the  Commissioners,  they 

''36,  p.Zi.  ^^"  shall  be  subject  to  rule  and  suit  at  the  instance  of  such  Commissioners,  as 
though  thcfi.faji.  or  warrants  had  issued  from  a  Justice's  Court.  In  all 
cases  where  executions  may  be  issued  against  road  hands  in  the  employ- 
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men!  of  others,  notice  to  the  employee  of  the  cxi«tcrKxt  of  Hijr;h  cxwMition 
shall  have  the  foree  and  effect  of  a  ^arni.slmient,  hik)  f-hall  rjpcrate  as 
a  lien  on  what  is  due  or  to  become  (liie  from  such  emph)yer  to  .such 
emf)loyee,  and  may  be  colle(;t(;d  a-s  in  cases  of  ^arnishnu^nt.]     (a.) 

§G*'>0„  ((}()^J.)  Lien  of  C()mmk^i()7ierH\jn(hjw/mL  Tlie  lic^ns  of  such  jnd;^- 
mcnts  are  the  same  as  any  other  judgment,  and  claim  according  U)  their 
priority  in  the  distribution  of  money,  except  tliat  no  property  is  exempt 
therefrom,  aiul  if  illegalitii^s  or  clainjs  are  interjiosed,  they  must  fje 
returncMl  as  though  issued  from  a  »]u,stice^s  Court  in  \vhi(;h  the  road  dis- 
trict is  situated  in  whole  or  in  part, 

§631.  (G70.)  Timbers  may  he  used.  Overseers  are  authorized  to  make 
use  of  any  timbcre  for  the  use  of  the  roads,  and  may  make  contracts  with 
owners  of  land  for  other  timber,  if  indispensable,  and  if  they  disagrc-e  asp.ow. 
to  the  value,  the  overseer  shall  appoint  one  arbitrator  and  the  owner 
another,  who,  withont  further  formality,  shall  assess  the  value,  and  if 
they  disagree,  to  call  in  an  umpire,  whose  decision  is  final.  The  valua- 
tion so  awarded  must  then  be  reduced  to  writing  and  signed  by  the  arbi- 
trators, and  upon  the  production  of  the  same,  with  a  certificate  of  the 
overseer  that  he  used  the  timber  assessed,  must  be  allowed  by  the  Ordi- 
nary and  paid  out  of  the  county  treasury, 

§032,  (671.)  Road  to  be  measured.  They  shall  measure  all  that  part 
of  the  road  to  which  they  may  be  appointed,  beginning  at  the  Court-  ^^^  ^^  jg^g  q 
house,  and  at  the  end  of  each  mile  set  up  a  post  or  mark  on  some  con-  p-  -^^i- 
spicuous  place,  which  shall  designate  the  number  of  miles  from  thence  to 
said  Court-house;  and  the  ovei'seer  in  the  next  adjoining  district  shall 
likewise  begin  to  measure  and  mark  at  the  last  mile  post  in  the  district 
thus  measured ;  but  when  such  district  shall  end  at  some  county  line,  he 
shall,  by  some  post  or  mark,  designate  the  distance  from  such  county  line 
to  their  respective  Court-houses, 

§633.  (672.)  Sign  boards.    They  shall,  at  the  fork  of  each  public  road, 
place,  in  some  substantial  and  conspicuous  manner,  a  board  or  other  mark,  ^^^  ^^  j^g-^g  ^ 
designating  thereon  the  most  public  place  to  which  each  road  directs ;  and  p.  '-'Si. 
if  any  road  is  altered  so  as  to  make  the  fork  at  some  other  place,  or  as 'not 
to  make  necessary  such  sign-boards,  they  shall  be  removed  and  replaced, 
or  either,  if  necessary. 

§634.  (673.)  Overseers  failing  to  put  up  posts  and  hoards.  If  any 
overseer  fails  to  comply  with  the  provisions  of  the  two  immediately  pre- 
ceding sections,  he  forfeits  not  exceeding  fifty  dollars,  to  be  imposed  and 
collected  as  other  fines  against  him. 

§635.  (674.)  Overseers  in  defemlt.  If  any  overseer  omits  to  do  his 
duty  with  respect  to  the  roads,  bridges  and  causeways  under  his  charge 
for  as  much  as  thirty  days  from  the  time  the  necessity  for  any  immediate 
w^ork  occurs,  unless  hindered  by  extreme  bad  weather  or  other  providen- 
tial cause,  he  shall  be  indicted  for  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  or  imprisoned,  at  the  discretion  of  the  Court,  and  is  also 
liable  for  all  damages  at  the  suit  of  any  person  injured  by  such  omission. 

§636.  (675.)  Bailroad  hands  exempt,  when.  Hands  liable  to  i'^"^^^*^!  \ot  of  1S4=;  c 
work  employed  as  laborers  on  the  line  of  any  railroad  in  this  State  P;jf^^>^...^  Act  of 
belonging  to  an  incorporated  company,  or  by  any  contractors  constrtuc-  Act  'of"iS5o7p'. 
ing  railroads  are  exempt  from  work  on  the  public  roads :  Provided,  the  ^^57^*^^  ^^  ^^^" 
public  road  overseer  having  charge  of  them  respectively  is  paid  [one  dollar]  ''"^V^^*^  ^^  ^^~"' 
(a)  per  day  for  each  hand  so  liable,  which  money  shall  be  expended  in  liiring 
hands  to  work  on  the  roads.  "^  * 
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§(>o7.  (t)7(>.)  Lan(^  owners  agfjriercd,  how  redressed.  When  a-iiy  person 
shall  tlvl  aggrieved  by  any  road  proposed  to  be  laid  out  throngh  any  of 
liis  land,  unle>s  otherwise  provided  in  the  charter  thereof*  or  some  special 
p.'^iljJ.^lvtrr'^^^^^'  ^^^'  ^^^^^y  P^'<^hion  in  writing  the  Ordinary  who  shall  issue  a  warrant 
1S51- o2.  p.  lso.  under  his  hand,  directed  to  the  sheriif  of  the  county,  to  summon  from 
the  vicinage  a  jury  of  freeholders  to  try  such  question  of  damage^  who 
shall  be  sworn  by  some  Justice  of  the  Peace,  to  truly  and  impartially 
assess  any  damage  the  owner  will  sustain  by  means  of  such  new  or  altered 
road,  and  said  Justice  shall  preside  over  their  deliberations. 

It  is  iiulispousablo  that  the  assessors  of  damage  be  sworn:  30  Ga.,  723.  When  coiapensation 
for  damage  is  to  bo  given:  36  Ga.,  393. 

§638.  (677.)  Jurors  incompetent^  when.  ISTo  person  is  competent  as  a 
juror  who  claims  any  damage  of  the  county  or  person  for  the  same  or  any 
similar  road,  or  who  would  be  disqualified  if  the  trial  was  before  the 
Superior  Court. 

§639.  (678.)  Trial,  hoic  conducted.  The  jury  shall  inspect  the  road 
and  land  in  person,  unless  already  familiar  with  them,  and  swear  any 
Avitnesses  that  the  OAyner  or  any  pereon  on  the  part  of  the  county  may 
offer,  as  to  their  opinion  of  the  damages  sustained. 

§640.  (679.)  Notice  of  trial.  The  sheriff  shall  notify  the  Justice  of 
the  Peace  and  the  Road  Commissioners  of  the  district  where  the  road 
lies,  and  the  owner  of  the  land,  the  day  and  place  of  trial,  and  shall  notify 
to  attend  then  and  there,  as  witnesses,  any  persons  he  may  be  requested 
to  by  such  Commissioners,  or  the  owner. 

§641.  (680.)  Time  and  place  of  trial.  He  shall  fix  the  time  and  place, 
the  time  not  less  than  five  nor  more  than  twenty  days,  and  the  place  as 
near  the  land  as  the  proper  house-room  can  be  obtained. 

§642.  (681.)  Objections  to  jurors.  At  the  trial  any  person  in  interest 
may  object  to  the  impanneling  of  any  juror  for  cause,  and  if  from  this  or 
any  other  cause  there  are  not  twelve  jurors  impanneled  and  sworn,  the 
sheriff  must  proceed  to  procure  tales  jurors.  .  ■ 

§643.  (682.)  Trial  may  he  j)ostponed.  The  trial  may  be  postponed  or 
continued  from  day  to  day  until  completed,  and  if  the  Justice  of  the  Peace 
summoned  to  attend  should  fail  to  preside,  the  sheriff  must  supply  the 
vacancy,  if  necessary,  from  some  other  district. 

§644.  (683.)  Ilistrial.  If  a  mistrial  occurs  the  sheriff  shall  proceed 
de  novo  to  summon  other  jurors,  and  all  the  proceedings  shall  be  as  at 
first,  and  so  on  until  there  is  a  verdict. 

Such  proceedings  legal :  32  Ga.,  414. 

§645.  (684.)   Certiorari.     The  judgment  in  such  cases  may  be  cerfwa- 
UiVu  ried  by  the  county  or  the  owner  of  the  land,  as  in  certiorari  from  forcible 

entry  and  detainer  trials,  and  if  a  new  trial  is  ordered,  they  shall  proceed 
to  procure  a  trial  as  previously. 

Certiorari  the  remedy  for  errors  in  road  cases:  22  Ga.,  G39. 

§646.  (685.)  Order  for  damages.  Wli en  such  judgment  becomes  final, 
all  the  papers  appertaining  thereto  must  be  filed  in  the  office  of  the  Ordi- 
nar)^,  w^ho  must  grant  an  order  for  the  damages  assessed  in  favor  of  the 
land  owner,  but  if  such  Ordinary  is  satisfied  that  such  damages  transcend 
the  utility  of  su(;h  road,  or  that  part  of  it,  they  may  revoke  the  road 
altogether,  or  order  the  same  altered  so  as  to  avoid  the  land  so  damaged, 
or  make  the  owner  an  offer  of  such  compensation  as  they  may  think  just. 

§647.  f686.)  V}due  of  land,  hoiv  estimated.  In  estimating  the  value 
of  land  when  taken  for  public  uses  it  is  not  restricted  to  its  agricultural 
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or  productive  quiilitlcis,  hut  IrKjuiiy  may  bo  nuulo  as  to  all  other  legiti- 
mate j)ur[)os('S  to  vvlileh  the  profXirty  (;oiil(l  })(t  a[)[)rof)rIatexI. 

§G48.  (087.)  ConHcqucjuliai  (Iama//(UH.  lVospe(;tIve  and  eonsequentlal 
damages  resulting  therefrom  may  be  also  taken  into  eonsideratir^n,  if  the 
same  are  plain  and  appreciable;,  and  on  the  otlier  hand  the  incn^se  of*  thfj 
value  of  tlie  land  from  the  pro|)os(Kl  public  Im[)rovernent  may  })e  con- 
sidered, but  in  no  case  shall  the  ovvuer  be  deprived  of  the  actual  damages 
by  such  estimated  increase. 

Prospective  and  consequential  damages :  17  Ga.,  30. 

§649.  (688.)  Overficer  ncglectlnrj  duty,  do,.  If  any  overseer,  within 
twelve  mouths  after  his  appointment  neglects  faithfully  to  discharge  the  fioi^V 
duties  recpilred  of  him,  he  is  subje(;t  to  a  fine  not  exceeding  fifty  dollars  by  p.W. 
the  Commissioners  under  whom  he  serves,  who  shall  notify  him  of  his 
neglect,  and  unless  a  good  excuse  is  rendered  to  them  within  twenty  days 
from  the  time  of  such  notice  they  shall  issue  execution  for  the  fine 
assessed. 

§650.  (689.)  Altering  or  obstructing  puMtG  road,  penalty.  If  any  per- 
son shall  alter  and  public  road  or  cut  any  ditch  across,  or  alter  the  loca- 
tion of  any  bridge,  or  make  any  new  bridge  necessary  by  his  act,  without  Act  of  isr/j,  p. 
first  obtaining  an  order  therefor,  he  is  guilty  of  a  misdemeanor,  and  on  "'*' 
conviction  thereof  shall  be  fined  not  less  than  twenty-five  nor  more  than 
one  thousand  dollars,  and  shall  be  liable  besides,  by  suit,  for  all  damages 
any  person  may  sustain  thereby. 

To  maintain  an  action  for  an  injury  received  from  an  obstruction,  two  things  must  concur — an 
obstruction,  in  the  road  by  the  fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on 
the  part  of  the  plaintiff":    17  Ga.,  136. 

§651.  (690.)  Obstructions  not  removed,  fine,  etc.  When  any  person 
shall  make  any  fence  or  cut  any  tree,  or  make  other  like  obstructions  in  \et  of  I8is.  c. 
or  across  any  public  road,  which  is  not  removed  in  two  days  and  a  safe  fy-V.^'.': ,  ^^\,P^ 
and  convenient  way,  at  the  time  of  the  obstruction,  made  for  travelers,  he 
shall  pay  a  fine  of  twenty  dollars  for  each  obstruction,  to  be  recovered  by 
execution  issued  by  the  Commissioners,  as  in  cases  of  road  fines,  and  shall 
be  liable  for  any  damages  caused  by  the  obstruction,  from  the  first  to  the 
last,  if  the  person  injured  used  ordinary  caution. 

§652.  (691.)  Streets  neglected  for  three  months.  Justices  to  act,  etc.  And 
w^hen  the  main  streets  of  an  incorporated  town  or  city  continue  in  a  state 
of  neglect  for  three  months,  the  Justices  of  the  Peace  therein  are,  bv  vir-  .  .   ri'>oo  r- 

PI'  oo  -r\         A      r^  ••  Tin  •  Act  of  IftSo,  t. 

tue  of  their  oince,  Koad  Commissioners,  and  snail  appoint  overseers,  p-  9oi. 
apportion  the  hands  that  would  be  liable  to  road  duty  throughout  the 
town,  have  the  streets  worked  on,  as  though  they  were  public  roads,  and 
must,  in  every  other  respect,  perform  the  duties  of  Road  Commissioners, 
and  for  neglect  of  any  other  duty,  or  violation  of  any  of  the  road  laws, 
are  liable  to  fine  as  such  Commissioners. 

Gexeral  Note. — How  the  State  may  construct  roads,  etc. :  6  Ga..  130.  Injunction  asrainst  the 
opening  of  a  public  road  over  the  inclosed  land  of  a  citizen,  granted  when:  i'  Ga.,  341.  Discon- 
tinuance of  an  old  road  :  20  Ga..  126.  Jurisdiction  over  roads,  where  vested  :  22  Ga..  369.  The  use 
of  a  road  by  the  public  for  thirty  j-ears  authorizes  the  presumption  of  a  grant  to  the  public:  26 
Ga.,  6G5.  Private  road:  lb.  Where  the  public  has  acquired  only  a  restricted  pvesoviptive  right 
to  a  road :  30  Ga.,  896.  There  being  no  evidence  that  the  road  in  controvei\*y  had  existed  for  seven 
years,  it  is  not  to  be  declared  a  public  road  without  providing  compensation  to  the  laud  owners: 
36  Ga.,  393. 
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ARTICLE  II. 


CO:\£^[ISSIONEIlS   OF   PUBLIC  KOADS. 


Act  of  ISIS,  C. 
p.  W7.  ^ 


Act  of  ISIS,  C. 
p.  917. 


Act  of  181S.  C. 
pp.  I!i7,  94Jj. 


fc-ECTIOy. 

(W.  Throe  for  e:\eh  distinct. 

ivvt.  How  ;ii>  point  oil. 

tiro.  Conipollod  to  j^orvo  unless  excused. 

(VH).  Must  bo  notified  within  ten  days. 

6r»7.  Kxeuipt  from  patrol  and  militia  duty. 

tVkS.  l)uty  of  Commissioners  {lenernlly. 

65l\  Persous  exempt  from  road  duty. 


Skctton. 
(UK).  Pay  of  overseers. 
(>(>!.  Proceedings  against  for  neg-lcct. 
l>()2.  Failing  to  appear  when  cited. 
iKi.'l  Executions  against  Commissioners. 
(i()4.  A  public  road  being  a  district  line. 
065.  Necessary  books  shall  be  furnished. 
666.  Certificate  of  discharge. 


$653.  (602.)  Three  Commissionei^s  for  each  district,  ttvo  may  act. 
There  shall  be  three  Commissioners  for  each  road  district^  any  two  of 
whom  may  act,  and  in  case  there  is  only  one  in  a  district,  that  one  is 
invcsteil  with  all  the  powers  of  the  three  nntil  the  vacancies  are  filled. 

§654.  (693.)  How  appointed.  Snch  Commissioners  are  appointed  or 
reappointed  by  the  Ordinary  biennially,  and,  whenever  necessary,  to  fill 
vacancies  at  any  time. 

I'dob.  (694.)  Compelled  to  serve.  Those  thns  appointed  are  compelled 
to  serve,  unless  excused  by  such  Ordinary,  who  shall  receive  for  such 
excuse  providential  cause  only. 

^ijoG.  (695.)  Notified  in  ivriting.  As  soon  as  appointed,  they  shall  be 
notified  thereof  in  writing  within  ten  days  thereafter  by  the  Ordinary, 
and  if  such  appointees  do  not,  within  ten  days  after  receiving  such  notice, 
file  their  excuse  in  w^riting,  under  oath,  in  such  Ordinary's  office,  they 
shall  be  considered  as  having  accepted. 

[Sec.  (696.)  Repealed  by  Constitution  of  1868,  Article  V.,  section  14.] 

§657.  (697.)  Exemptions  of  Commissioners.  Such  Commissioners,  while 
m  office,  are  exempt  from  all  jury,  patrol,  militia,  and  other  road  duty. 

§658.  (698.)  JDuties.    It  is  their  duty— 

1.  To  appoint,  within  fifteen  days,  one  or  more  persons  in  their  respec- 
tive districts  as  overseers  of  the  road. 

2.  To  apportion  the  roads  and  hands  under  their  charge  at  the  same 
time  as  equally  and  fairly  as  possible,  and  to  furnish  the  several  overseers 
with  a  list  of  the  roads  and  hands  under  their  respective  charge. 

3.  To  hear  and  determine  upon  all  cases  of  default  or  other  violation  of 
the  road  laws  within  their  jurisdiction  (if  not  indictable  only)  at  a  Court 
to  be  held  by  them  twenty  days  after  every  road  working,  or  as  often  as 
emergencies  may  refj[uire,  and  to  issue  executions  or  other  process  against 
the  convicted. 

4.  To  keep  a  book  in  which  to  enter — 

First.  The  several  hands  in  their  respective  districts  subject  to  road 
duty;  to  what  roads  and  what  parts  thereof  assigned,  and  under  what 
overseer;  changing  and  correcting  it  from  time  to  time,  as  may  be  neces- 
sary. 

Second.  A  list  of  all  defaulters  and  persons  fined,  the  amounts  fined, 
amounts  paid,  what  disposition  made  of  the  money,  what  executions 
issued  and  unpaid. 

5.  To  pay  to  the  county  treasurer,  as  soon  as  collected,  that  portion  of 
the  fine-money  belonging  to  the  county,  to  be  used  in  the  repairing  or 
building  of  public  bridges  and  causeways;  and  annually,  on  the  first  of 
December,  to  report  to  the  Ordinary  the  condition  of  the  public  roads  and 
bridges  in  their  respective  districts,  the  state  of  the  finances,  what  exe- 
cutions are  outstanding  and  unpaid,  and  their  condition. 


PAllT  I.— TITI.E  VT.— CirAPTKIl  Y.  119 

CominiHsioncrH  of  Public  KoicIm. 


6.  To  inspect  from  tlrri(»  to  tlir)0  tlie  |)u}>lin  roads,  bridwts  ud^I  ff-rrlr'S 
■within  their  districts,  noti(;c  the  eharaeter  of*th(;  r(^[)airH,  and  ol).s(!rve  if* 
such  road  is  rc<i^iiiarly  posted  and  dir(;etion  boards  j)ut  up  a.s  required  by 
law,  and  if  said  bridges  and  ferries  are  in  j)rof)er  repair. 

7.  To  exercise  a  gencsnil  sup(!rvision  ov(jr  th(*ir  resj)eetive  overseers, 
and  to  fine  them  for  negh^ct  of  duty,  and  to  see  that  persons  are  indicted 
for  the  oifenses  set  forth  in  tlie  road  hiws. 

8.  To  administer  all  oaths  relative  to  the  road  laws,  connected  with 
their  duties. 

§659.  (699.)  Exemptions.  In  making  up  the  list  of  road  workers,  they 
must  not  mclude  the  Ibl lowing  description  of  persons,  who  are  exempt 
from  such  duty,  viz. :  Licensed  ministers,  teachers  and  students  oi'  col-^^^^'  ^^''  ^'^^* 
leges  and  schools,  keepers  of  public  grist-mills,  j)u})lic  ferrymf;n,  keepers 
of  toll  bridges,  turnpikes,  causeways  and  plank  roads,  engineers  and 
white  persons  in  charge  of  cars  or  trains  running  on  railroads,  officers  of 
the  United  States,  this  State,  or  any  county  thereof,  and  all  others 
exempted  by  any  special  law.* 

§660.  (700.)  Overseers  paid  as  mformers.  They  are  authorized  to  pay 
overseers  one-half  of  the  fine-money  as  compensation  to  them  as  inform- 
ers. 

§661.  (701.)  Proceedings  against  Commissioners  for  neglect  of  d.uty. 
[Whenever  the  grand  jury  in  any  county  in  this  State  shall  present  any 
Koad  Commissioners  for  neglect  of  duty  generally,  or  in  any  particular, 
it  shall  thereupon  be  the  duty  of  the  clerk  of  the  Court  to  issue  a  sum- 
mons in  writing,  directed  to  such  Commissioners,  commanding  them  to  be 
and  appear  at  the  next  term  of  the  Superior  Court  in  which  the  present- 
ment  is  made,  to  answer  the  accusation  of  the  grand  jury,  which  said  p^  fg.^  ^  *^  * 
summons  shall  be  served  by  the  sheriff  upon  the  Commissioners  at  least 
twenty  days  before  the  Court  to  which  the  same  is  returnable ;  and  if, 
upon  the  investigation  of  the  case,  it  shall  appear  that  the  accusation  is 
made  out  by  the  proof,  the  Judge  shall  thereupon  impose  upon  such 
Commissioners  a  fine  of  not  less  than  fifty  dollars  nor  more  than  two  hun- 
dred dollars.]     (a.) 

Proceeding  under  this  section  is  not  teclinicaTly  a  criminal  one,  but  one  against  a  public 
a.gent  for  neglect  of  duty  ;  and  the  presentment  need  not  be  in  the  form  required  in  a  presentment 
for  a  violation  of  the  criminal  laws:  40  Ga.,  680.  In  such  case  the  Rood  Commissioner  is  not  en- 
titled to  demand  a  trial  by  jury:  Ih.  It  is  error  to  compel  the  defendants  to  answer  questions, 
the  answer  to  which  may  subject  them  to  fine,  forfeiture  or  penalty :  40  Ga.,  688. 

§662.  (702.)  Failing  to  appear.  If  they  have  been  duly  cited  and 
served  and  fail  to  appear,  the  Court  may  proceed  ex  parte. 

§663.  (703.)  Clerk  shall  issue  execution.  The  clerk  of  the  Court  is 
directed  to  issue  executions  against  them  for  the  fine  and  costs,  which 
shall  be  executed  by  the  sheriff.  The  lien  of  such  executions,  and  the 
property  subject  thereto,  are  the  same  as  those  against  defaulting  road 
workers. 

§664.  (704.)  A  public  road  being  a  district  line.     When  any  public 
road  may  be  on  a  road  district  line,  and  the  Ordinary  has  not  specially  ^^^  ^^  ^^;^i;  q 
assigned  it  to  any  particular  district  or  set  of  Commissioners,  the  Com-  p-  '^'^• 
missioners  of  each  district  shall  co-operate  in  arranging  the  hands  and 
appointing  the  overseers  for  such  road. 

§665.  (705.)  Bool's^  who  furnishes.  The  books  such  Commissioners 
are  required  to  keep  must  be  furnished  by  the  Ordinary,  at  the  expense 

*l8  not  this  section  repealed  by  section  610? 
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of  the  county,  and  ont  of  the  road  money,  if  any,  and  when  full,  must  be 
depositeii  in  his  otlioc. 

^Qi^Q.  (70().)  CommissioncrSybi/ whom  dischar(jed.  After  the  Commis- 
sioner has  faitlifnlly  served  throno;h  the  term  of  his  appointment,  he  may 
obtain  from  the  Ordinary  a  eertilieate  of  such  laet. 


ARTICLE  III. 


BRIDGES,   FERRIES,   TURNPIKES   AND   CAUSEWAYS. 


Act  of  1^05,  C. 
p.  951. 


Act  of  1805,  C. 
p.  045.  Act  of 
181S,  C.  p.  952. 


Skctiox. 
667.  Public  ferric?,  bridsres,  etc. 
tV>S.  Roirubitiinis  conocniinir  the  same. 
6<>0.  KriH'tod  for  tlic  benefit  of  tlie  county. 

670.  Power  ;ind  duty  of  tlie  Ordinary. 

671.  Condition  of  contractor's  bond. 
67*2.  Bond  must  be  approved. 

673.  Additional  bond  may  be  required. 

674.  Koads,  bridges,  etc. 

675.  Contractor  fiiling. 

676.  Defendant  resisting  payment. 

677.  Contractors  incompetent  as  jurors. 

678.  Bridges,  etc..  crossing  county  lines. 

679.  County  refusing  to  contribute. 

680.  Toll  bridges  crossing  county  lines. 

681.  Private  bridges,  etc. 

682.  Distance  in  such  cases. 

68^3.  Bates  of  toll  to  be  posted  up, 

684.  Land-owner  may  erect  a  bridge,  etc. 

685.  Excessive  rates  shall  not  be  charged. 


Section. 
68(5.  Rates  to  be  examined  annually. 
687.  Persons  making  excessive  charges. 
6S8.  Fords,  bridges,  etc. 

689.  Public  bridges,  etc. 

690.  Proprietors  liable  for  neglect. 

691.  County,  when  liable  for  damages. 

692.  Persons  detained  at  public  crossings. 

693.  No  toll  after  expiration  of  charter. 

694.  Owner  of  private  ferry,  etc.,  liable. 

695.  Remedy  against  delinquent  bridge  owner. 

696.  Citation — service — ^.iury. 

697.  Issue — oath  of  jury — continuance. 

698.  Verdict  and  its  eii'eets. 

699.  Proceedings  at  any  time — fees. 

700.  Breaking  toll-gate,  etc, 

701.  Right  of  way. 

702.  Grant  of  land— what  passes. 

703.  Grant  for  a  ferry. 

704.  Value  of  land  taken — how. 


§667.  (707.)  PubliG  bridges ^  ferries ,  causeways,  etc.  All  bridges  or 
ferries,  turnpikes  or  causeways,  erected  or  permitted  by  any  Act  of  the 
General  Assembly,  if  not  otherwise  provided,  or  by  order  of  the  Ordina- 
ries, for  public  purposes,  are  declared  to  be  public. 

^QtQ^.  (708.)  Bridges,  ferries,  etc.     They  are  divided — 

1.  Those  established  by  the  county  which  are  free  to  every  one. 

2.  Those  established  by  the  county  where  toll  is  charged  generally  or 
specially. 

3.  Those  established  by  individuals  under  the  authority  of  law  or  by 
virtue  of  a  prescriptive  right. 

4.  Those  established  by  individuals  without  such  rights,  who  accommo- 
date the  public  or  any  portion  of  them  for  compensation. 

§669.  (709.)  Ordinary  may  establish  for  benefit  of  county.  The  Ordi- 
nary may  put  a  ferry  or  causcAvay,  or  both,  or  may  establish  a  toll  bridge 
for  the  benefit  of  the  county;  but  when  on  any  such  county  bridge, 
ferry  or  causeway,  toll  is  charged,  the  county  is  liable  as  individuals 
owning  them,  and  the  owners  of  lands  must  be  compensated  as  in  other 
cases. 

§670.  (710.)  Power  of  Ordinaries  over  public  bridges,  ferries,  causeioays^ 
etc.     The  Ordinaries  of  the  several  counties  have  authority — 

1.  To  appoint  the  places  for  the  erection  of  public  bridges,  county  fer- 
ries, turnpikes  and  causeways,  and  to  make  suitable  provision  for  their 
erection  and  repairs  by  letting  them  out  to  the  lowest  bidder,  hiring 
hands,  or  in  any  other  way  that  may  be  for  the  public  good  and  agreeable 
to  law. 

Power  of  taxations  to  pay  for  public  bridges  seems  to  have  no  limit  except  the  cost  of  erecting 
the  bridge:  .'U  Ga.,  370.  Action  for  damages  caused  by  the  neglect  of  the  Ordinary  to  repair  a 
bridge  does  not  lie,  when :  41  Ga.,  225.    See  Shorter  vs.  Nagle,  January  term,  1873. 

2.  To  require  sufficient  bond  and  good  security  for  the  faithful  perform- 
ance of  all  such  works  and  contracts,  and  to  indemnify  for  all  damages 
occa.sioned  by  a  failure  so  to  do. 
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3.  To  licence  any  jx^son  to  cst{J)lisli  siidi  brld;.^*-'^  ^"'^^''y,  turnpike;  or 
causeway,  not  exceeding  ten  years,  whieli  may  };e  renewed  at  tli(;  (-xpira- 
tion  tlicTcof. 

4.  To  fix  the  rates  of  toll  for  crossing  any  such  where  the  toll  ean  law- 
fully be  charged,  and  regulate*,  those;  j)reviouHly  (;stal>lIslH;d  or  that  may 
afterwards  be  established,  so  as  to  conform  to  what  is  both  reasonable  and 
usage  on  such  water  cours(!S,  providesd  such  (;harges  are  not  specially  regu- 
lated by  the  General  Asseml)ly  in  some  Act  of  incorporation  to  the  exr;lu- 
sion  of  such  Ordinaries. 

5.  To  exercise  a  general  supervision  over  su(;h,  and  see  that  they  arc 
kept  in  proper  order  and  ])r()p(irly  attendcid  to,  and  to  r(t([\ur(t  from  time 
to  time,  as  the  occasion  may  demand,  suffi(;ient  boncl  and  good  security 
from  the  proprietors  thcn^of,  conditioned  for  their  keciping  in  repair  a 
sufficient  and  safe  bridge,  flat  rope,  turn])ike  or  causeway,  and  all  other 
appointments  necessary  for  a  good  ferry  and  competent  and  faithful  attend- 
ance by  day  and  night,  and  to  indemnify  the  public  against  all  damages 
by  reason  of  a  failure  so  to  do. 

§671.  (711.)  Condition  of  the  bond  of  contractors.  When  a  public 
bridge,  ferry,  turnpike  or  causeway,  is  let  out,  the  contractor  must,  in  his 
bond,  make  a  condition  also  to  keep  it  in  good  repair  f  jr  at  least  seven 
years,  and  as  many  more  years  as  the  contract  may  be  for. 

§672.  (712.)  Bond  must  be  approved.    All  bonds  taken  from  contractors 

or  proprietors  must  be  approved  by  the  Ordinary,  filed  in  his  office  and  ^ 

by  him  recorded  in  books  kept  for  that  purpose. 

§673.  (713.)  Additional  bond  may  be  required.  If  when  an  additional 
bond  is  required,  it  is  not  given  within  ten  days  from  the  time  the  pro- 
prietor, or  his  agent,  is  notified  by  the  Ordinary,  the  license  must  be 
revoked. 

§674.  (714.)  Roads,  bridges,  etc.,  to  be  kept  in  repair.  When  any  such 
work  shall  require  repairing,  it  is  the  duty  of  any  one  or  more  Road  Com- 
missioners in  whose  road  district  the  same  is,  to  give  notice  in  Avriting  to 
the  contractor,  or  one  of  his  sureties,  stating  the  repairs  necessary  to  be 
made,  and  requiring  them  to  be  done  within  a  reasonable  time,  stating 
the  time. 

§675.  (715.)  Repairs,  by  tvhom  to  be  made.  If  such  repairs  are 
not  made  within  the  time  required,  they  shall  employ  some  other  person 
forthwith  to  make  them,  and  upon  report  to  the  Ordinary  of  their  cost, 
he  shall  issue  an  execution  against  such  contractor  and  his  sureties  for  the 
expense  of  such  repairs  and  the  costs. 

§676.  (716.)  If  defendant  resists  payment  of  such  executions,  hoic  tried. 
If  the  defendant  resists  the  payment  of  said  execution  at  law,  it  must  be 
returned  for  trial  by  jury,  if  demanded,  either  to  the  Justice's  Court  of 
the  district  where  the  defendant  resides  upon  whose  property  the  levy  is 
made,  or  to  the  Superior  Court  of  the  county,  according  to  the  principal 
amount  thereof. 

§677.  (717.)  Contractors  cannot  be  Road  Commissioners.  Persons  who 
have  undertaken  the  building  or  keeping  in  repair  any  bridge,  ferry.  Act  of  isis,  C. 
turnpike  or  causeway,  or  are  surety  for  such  persons,  cannot  be  Road  ^'  '^^^'^' 
Commissioners  of  the  road  district  which  embraces  such,  and  if,  after 
having  been  appointed,  they  become  such  contractor  or  surety,  the  Ordi- 
nary must  declare  a  vacancy  and  appoint  some  other  persons  in  their 
stead. 

§678.  (718.)  Bridges,  etc.,  crossing  county  lines,  how  J:ept  up.     When 
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Act  of  ISIS.  c.  ^^  ^^i'i<^lg^'  '^^i'  lorrv  is  noccssarv  over  any  water  course  Avliicli  divides  one 
p.  i^y.  county  or  more  counties  from   each   other,  eacli  county  must  contribute 

equally  toward  the  IniiUliuo:  and  keeping  the  t^anie  in  repair,  or  in  such 
pro})ortion  as  wtndtl  be  just,  taking  into  consideration  the  taxable  prop- 
erty of  each,  and  the  amount  expended  by  oicli  in  the  construction  of 
bridges  and  other  passways. 

v^l)79.  (719.)  The  rcnicdif  irhcn  one  couufi/  refuses  to  confrihufe.  If  any 
Act  of  1S2^,  c.  eounty  refuses  to  undergo  its  fair  proportion  of  such  expenses,  the  other 
p.  953.  county  or  counties  may  construct  the  work,  compel  the  other  to  contribute 

by  suit,  and  until  such  contribution  takes  place,  may  have  exclusive  con- 
trol thereof,  and  charge  toll  thereon  against  all  the  citizens  of  the  refusing 
county. 

§680.  (720.)  Toll  bridges,  etc.,  crossing  county  llneSy  hoic  licensed.  The 
toll  bridges  or  ferries  over  water  courses  making  county  lines,  may  be 
licensed  by  either  county,  and  in  such  cases  the  bonds  must  be  approved, 
tiled  and  recorded  in  the  county  where  the  license  is  granted. 

§681.  (721.)  No  private  ferry  shall  be  established,  when,  ]^o  private 
ferry  charging  toll  shall  be  established  on  any  water  course  within  three 
miles  of  where  public  bridges  are  previously  erected  and  kept  up,  but 
bridges  may  be  erected  at  the  public  expense  at  places  on  the  same  stream, 
other  than  those  where  bridges  are  previously  erected,  if  not  violative  of 
any  special  provision  of  the  law. 

See  Greer  vs.  Ilangabook,  July  term,  1872. 

§682.  (722.)  Distance,  how  computed.  When  exclusive  right  is  granted 
to  any  person  to  prevent  others  from  erecting  bridges  or  ferries,  or  the 
like,  within  a  given  distance  from  the  same,  it  shall  be  computed  by  the 
course  of  the  stream. 

To  be  computed  by  the  course  of  the  stream :  9  Ga.,  213,  215. 

§683.  (723.)  Hates  of  toll  to  be  posted  up.   Every  proprietor  of  bridges, 

-A-ct  of  1808.  c.  ferries,  turnpikes  and  causeways,  where  toll  is  allowed  to  be  charged, 

1S59,  p.  65.        must  fix  a  board  in  a  conspicuous  place,  as  near  the  same  as  practicable, 

with  black  ground,  on  which  shall  be  the  various  rates  of  toll;  and  if 

such  is  neglected,  he  shall  be  subject  to  indictment,  and,  on  conviction, 

shall  be  fined  not  less  than  fifty  dollars  for  every  week  he  so  neglects. 

§684.  (724.)  Land  owners  may  construct  bridges,  etc.,  on  his  own  land. 

Act  of  1850,  c.  Any  person  who  may  be  the  owner  of  any  land  through  which  a  stream 

p.  9oS.  ^^r^y.  pass,  on  both  sides  thereof,  may  establish  any  bridge  or  ferry  thereon, 

22233.  at  his  expense,  and  may  charge  lawful  toll  for  crossing,  according  to  the 

rates  of  other  bridges  and  ferries  on  the  same  stream,  or  if  none  other, 

the  customary  rates  over  such  streams  elsewhere. 

Greer  va.  Hangabook,  July  term,  1872. 

§685.  (725.)  Excessive  rates  shall  not  be  demanded.  If  such  person 
shall  demand  excessive  ^^ates,  any  person  may  complain  to  the  Ordinary 
of  the  county,  and  if  the  rates  are  excessive,  they  must  reduce  and  fix 
them. 

§686.  (726.)  Rateji  to  be  examined  annually.  The  Ordinary  of  each 
county  must  once  each  year  examine  the  rates  charged  in  their  counties, 
and  keep  fixed  the  rates  of  toll  for  the  several  bridges,  ferries,  turnpikes 
and  causeways  within  the  limits  of  their  county,  which  have  the  riglit  to 
charge  thorn,  and  must  enter  the  same  on  their  minutes. 

§687.  (727.)  Persons  making  excejisive  charges,  how  punished.  If  any 
i6d!  ^     ^ '  ^*  person  shall  charge  more  than  the  lawful  rates,  or  more  than  indicated  by 
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tlic  ])()jir(],  ho  \h  guilty  of  a  rnlsdcrrir'anor,  and  on  oonvictlon  rniiHf,  br;  finod 
in  the  disc^rction  of  tlic;  Court,  and  for  tlic  second  oilcn.sc,  in  addition  to 
the  fine,  lie  forfeits  liin  franelii.se. 

§088.  (728.)  F()r<h,  hridr/cH,  dc,  vol  lo  he.  oJMrucicA.  No  person 
autliorizcnl  to  have  a  })rid^(!  or  W'vvy  on  iii.s  own  land  will  Ik;  ])ern)ittod 
to  stop  up  or  obstruct  any  lord,  brid^^e  or  ferry,  and  ujkju  so  doin^^  he  is 
guilty  of  a  misdemeanor,  and  on  conviction  must  be  fined  or  imprisoned, 
or  both,  in  the  discretion  of  the  Court. 

§689.  (729.)  BrUhjcH,  etc.,  not  to  he  dhi-jyatlnucd.  After  a  person  has 
once  established  su(;h  bridge  or  ferry,  lie  shall  not  discontinue  the  saific 
without  first  giving  public;  notice  thereof  l)y  advertisement  j)Ostcjd  on  the 
Court-house  door  and  in  a  public  gazette,  if  there  is  one  published  in  the 
county,  for  at  least  sixty  days. 

§690.  (730.)  Proprietors  liable  for  neglect.  Any  proprietor  of  any 
bridge,  ferry,  turnpike  or  causeway,  whether  by  charter  or  prescription,  Act  of  1805,  c. 
or  without,  or  whether  by  right  of  owning  the  lands  on  the  stream,  are^'^"^'^* 
bound  to  prompt  and  faithful  attention  to  all  their  duties  as  such ;  and  if 
any  damage  shall  occur  by  reason  of  non-attendance,  neglect,  carelessness 
or  bad  conduct,  he  is  bound  for  all  damages,  even  if  over  and  bc;yond  the 
amount  of  any  bond  that  may  be  given. 

§691.  (731.)  On  failure  to  take  bond  the  county  is  liable.  The  pro- 
visions of  the  preceding  section  apply  to  all  contractors  for  the  estab- 
lishment of  such,  when  damages  accrue  from  a  want  of  good  faith  in 
performing  their  several  contracts,  and  if  no  bond  or  sufficient  guarantee 
Las  been  taken  by  the  Ordinary,  the  county  is  also  liable  for  the  damages. 

§692.  (732.)  Persons  shall  not  be  detained  at  imhlic  crossings.  Any 
person  unreasonably  detained  at  a  public  ferry,  toll  bridge,  turnpike  or 
causew^ay,  may  for  each  detention  recover  of  the  owner  ten  dollars  before 
any  Justice  of  the  county. 

§693.  (733.)  Pe7'sons  charging  toll  after  charter  expires.  If  any  person 
demands  or  receives  toll  for  crossing  any  ferry,  bridge,  or  causeway,  or 
turnpike,  after  the  revocation  of  his  license  or  forfeiture  of  his  charter, 
or,  having  a  right  for  a  ferry,  allows  the  banks  on  either  side  to  be  out  of 
repair  for  more  than  five  days  at  any  one  time,  or  to  provide  good  and 
safe  boats  of  a  size  sufficient  for  the  accommodation  of  the  public,  fur- 
nished with  competent  and  sufficient  ferrymen  for  the  safe  and  speedy 
passage  of  all  persons,  vehicles,  horses  and  stock,  or,  in  case  of  a  toll 
bridge  or  causeway,  fails  to  keep  the  same  in  good  repair,  without  a  rea- 
sonable excuse  for  such  failures,  to  be  determined  by  the  Court,  he  is  guilty 
of  a  misdemeanor,  and,  on  conviction,  must  be  fined  not  less  than  twenty 
dollars. 

§694.  (734.)  Private  ferries.  If  any  person  who  keeps  a  private  bridge, 
ferry,  turnpike  or  causeway,  passes  any  person  for  toll,  the  owners  incur 
the  same  liability  and  penalties  as  those  permitted  by  law. 

§695.  Pemedy  against  delinquent  bridge  owners.  [If  any  owner  of  any 
chartered  toll  bridge  or  turnpike  road  in  this  State,  the  charter  of  which 
was  granted  by  any  of  the  Courts  of  this  State,  or  by  the  Legislature  of 
this  State,  shall  fail  or  refuse  to  keep  the  same  in  good  repair,  and  in  p.^st^*^  of  1S72, 
terms  of  the  provisions  of  its  charter,  it  shall  be  the  right  and  privilege 
of  any  person  to  file  with  the  Ordinary  of  the  county  in  which  such  char- 
ter was  granted,  a  petition  (in  writing)  setting  forth  the  parties  and  the 
facts,  and  praying  for  the  remedy  hereinafter  set  forth.]     (a.) 

§696.  Citation^  service  and  jury.     [Ou  the  filing  of  said  petition  with 


124  PAET  I.— TITLE  YI.— CHAPTER  Y. 

Bridges,  Ferries,  Turnpikes  and  Causeways. 

the  Oixlinarv,  he  shall  issue  a  citation,  directed  to  the  sheriff  of  said 
county,  his  deputy,  or  any  lawful  constable,  reipiiri ng  the  defendant  to 
appear  before  him  at  the  Court-house  of  said  county,  on  a  day  therein 
nanuHl,  to  defend  said  suit.     A  copy  of  said  petition  and  citation  shall  be 

^^"^Actsof  1872,  served  upon  the  defendant,  either  in  person  or  by  leaving  the  same  at  his 
most  notorious  place  of  abode,  or,  if  he  be  without  the  county,  then  upon 
the  o-atekee[>er,  at  least  fifteen  days  before  the  time  for  trial.  And  said 
Onlinary  shall  also  cause  a  jury  of  twelve  men  to  be  summoned  to  try 
the  issue  in  such  case.]     (b.) 

§697.  Issue — oath  of  jury — continuance.  [When  said  cause  is  "called 
and  set  down  for  trial,  it  shall  be  the  duty  of  the  Ordinary  to  cause  an 
issue  of  facts  to  be  made  upon  the  pleadings  and  tried  before  said  jury. 
The  jurors  shall  take  the  general  oath  prescribed  for  jurors  in  common 
law  a<'tions  in  the  Superior  Courts  of  this  State  :    Provided,  that  either 

pp  "^3* 39/ ■'^^'"' party  shall  have  the  same  rights  of  continuance  as  in  other  cases  at  com- 
m(^n  law,  and,  in  case  of  continuance,  the  Ordinary  shall  fix  the  time  of 
hearing  the  same.]     (c.) 

§698.    Verdict,  and  its  effects.     [On  the  return  of  the  verdict  of  the 
jury,  if  the  issue  be  found  in  favor  of  the  defendant,  judgment  shall  be 
entered  against  the  plaintiff  for  costs  of  suit;  but  if  the  issue  be  found 
*  against  the  defendant,  judgment  shall  be  entered  against  said  defe^idant 

for  costs  of  suit,  and  also  suspending  his  right  to  collect  further  tolls  on 
said  bridge  or  road  until  after  the  next  term  of  the  Superior  Court  of 

/^^  t  *    ^10-0  ^^id  couiit5%  after  which  it  shall  not  be  lawful  for  any  tolls  to  be  collected 

(d^  Acts  of  18(2,  iT-i  11'  1  •  n       •  1  '     1  T~» 

p.  3y.  on  any  such  bridge  or  road  during  the  operation  ot  said  judgment:  Pro- 

vided, however,  that  the  owner  or  any  person  interested  in  such  toll 
bridge  or  turnpike  road  may  afterwards  put  the  same  in  good  repair,  and 
on  making  the  same  clearly  appear  to  the  Ordinary,  said  Ordinary  may 
enter  an  order  vacating  said  judgment,  so  far  as  the  same  operates  as  a 
suspension  of  the  right  to  collect  tolls.]     (d.) 

§699.  Proceedings  may  he  at  any  time — -fees.  [All  the  proceedings  set 
forth  in  the  four  preceding  sections  may  be  had  in  term  time  or  during 

(e)  Acts  of  1872,  vacation ;  and  the  fees  of  the  Ordinary  for  the  whole  service  shall  be  five 

^*    '  dollars,  the  jurors  one  dollar  each  for  every  day  engaged,  and  the  sher- 

iff's or  constable's  fees — the  usual  fees  for  like  services.]      (e.) 

§700.  (735.)  Injuries — avoiding  payment.  If  any  person  break  or 
injure  any  gate  to  a  toll  bridge,  turnpike  or  causeway,  or  obstruct,  injure 
or  destroy  such  bridge  or  causeway,  pass  round  or  under  the  same  with 
intent  to  avoid  the  payment  of  toll,  such  person  forfeits  to  the  owner  ten 
dollars  fjr  each  of  such  acts,  and  is  also  liable  for  the  damages. 

§701.  (736.)  Right  of  way.     Damages  for  the  right  of  way  are  to  be 
assessed  in  the  manner  prescribed  for  public  roads  and  private  ways. 
§702.  (737.)   Grants  to  land.     Grants  to  land  on  water  courses,  with 

?2362.  the  appurtenances,  convey  no  right  of  public  bridge  or  ferry. 

Ptifcht  to  establish  public  ferry:  6  Ga.,  130.  Seven  years'  uninterrupted  possession  of  a  ferry 
riffht  implies  a  grant:  7  Ga.,  348;  9  Ga.,  359.  Grant  of  one  conveys  no  right  to  the  other:  9  Ga., 
359. 


^362. 


§703.  (738.)   Grant  for  ferry .     The  grant  of  a  ferry  franchise  conveys 
no  right  to  build  a  bridge,  or  the  contrary. 

Grant  of  ferry  franchise  :  9  Ga,,  517  ;  14  Ga,,  1. 

§704.  (739.)    Value  of  land,  how  estimated.     In  determining  the  value 
2^'  of  land  taken  for  a  bridge,  its  prospective  value  as  a  bridge  site  and  its 
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present  value  as  a  ferry,  if  one  Is   in   us^',  may  }>e  taken  irito  tlje  ealeu- 
Jation. 

(iKNicuAi,  NoTK.— ]M«Iit  of  Htiitc  to  oroct  bri(]i,'(;,s,  etc.:  G  Ci!i,.,  l.'JO.  Implied  t.ru«t  .'iH  to  ferry 
rlfflit,  \v!i(!ii  (;i'(!;iI(m1  :  7  (Jii.,  .'M'S.  I'owcr  by  (;oi)t,r;ict.  U,  rcpiiir  bi-i<];rf-H  ^croH/i  I.Ik;  .S!iv;jn;i;ih,  Ok»;C- 
chee  and  All,;i,iiiiih:i  ('iinal  :  M  (hi.,  .'iDl.  Builders  of  a  )>ridj<(;  Jor  .•!,  corporation  upon  landn  ofjjnolher 
knowingly,  havo  tio  li(!ii  iiKiiiiist  owiicr:  J'J  (ia.,  127.  \*nr()\  cotilvunl  for  buildirii?  bridtf»;H:  '2f>  (jh., 
3li8.  Un  Act  of  1S0(),  aut.horizirii?  toll  bridge  iicross  the  (}rc;i,t  O^ccchcc  at  a,  jiarticubir  pi;'/;*; :  25  ()a., 
445.  In  action  for  mcmic,  t)rolits  for  a  fcri'y  liimJin.i^,  how  djiiuiiK't.^  arc  to  be  cftirujitcd  :  20  (iii.,h'2^j. 
What  must  bo  pi'ovcn:  Jh.  "  Ferry  "  d(!fiiicd  :  //'.,  52'.).  'I'ax  b;vied  for  turrijiike  fund  ;ind  >^ub.-'0- 
quently  ratided  by  Loftislalurc,  valid  :  M  (hi.,  'MO.  (Jrant  of  exclu.iivc  ri;,ljt  to  build  and  establish 
bridgo  :  Shorter  V8.  Nugle,  January  term,  1873. 


ARTICLE  lY. 


EAILEOAD   AND   OTHER   CROSSINGS. 


Skction. 
705.  Railroads  crosging  each  other. 
70(5.  Roads  at  railroad  crossings. 

707.  Extent  (if  such  crossings. 

708.  Eveetins,'  posts  and  blowing  Avhistle. 

709.  Neglecting-  to  erect  such  posts. 

710.  Failing  to  blow  the  whistle. 

711.  Proof  of  damage — onus  on  the  company. 

712.  Suits — when  to  be  brought. 


Skction-. 

713.  Failing  to  keep  crossings  in  order. 

714.  Must  be  done  by  overs(;er  of  roads. 

715.  Executions  iigainst  defaulting  company. 
71B.  Money  raised — to  whom  piiid. 

717.  Railroad  comp;iny  may  defend. 

718.  Plonk,  maciidiiniized  and  other  roads. 

719.  Public  highways,  bridges,  etc. 


§705.  Railroads  may  cross  each  other,  on  terms.  [Any  railroad  com- 
pany, heretofore  or. hereafter  chartered  by  the  Legislature  of  this  State^,  .  \c*sofi8~o 
shall  have  the  right  to  cross  any  other  railroad  heretofore  or  hereafter  p.  i^s.' 
built  or  to  be  built  in  this  State,  upon  the  following  terms:  (1.)  They 
shall  be  allowed  to  cross  at  grade  points,  or  at  any  other  point  where  the 
same  shall  not  obstruct  the  other  road,  and  may  be  allowed  to  cross  by  a 
tunnel  or  bridge,  if  necessary — said  tunnel  or  bridge  being  made  abso- 
lutely secure.]     (a.) 

§706.  (740.)  Railroad  crossings.   All  railroad  companies  shall  keep  in 
good  order,  at  their   expense,  the  public  roads  or  private  ways  estab-^  tof  is-ss  c 
lished  pursuant  to  law,  where  crossed  by  their  several  roads,   and  build  p*.  95-5. 
suitable  bridges  and  make  proper  excavations  or  embankments,  according 
to  the  spirit  of  the  road  laws. 

§707.  (741.)  Extent  of  such  crossings.  Such  crossings  include  the 
width  of  land  on  both  sides  of  the  road  allowed  by  charter  or  appropri- 
ated by  the  company  therefor,  and  for  as  many  feet  beyond,  each  way,  as 
is  necessary  for  a  traveler  to  get  on  and  off  the  crossings  safely  and  con- 
veniently. 

§708.  (742.)  A  post  to  be  erected.  There  must  be  fixed  on  the  line  of 
said  roads,  and  at  the  distance  of  four  hundred  yards  from  the  centre  of  Act  of  iS5i-'52, 
each  of  such  road  crossings,  and  on  each  side  thereof,  a  post,  and  the  i«^-lf  p.  '^^  ^^ 
engineer  shall  be  required,  whenever  he  shall  arrive  at  either  of  said 
posts,  to  blow  the  whistle  of  the  locomotive  until  it  arrives  at  the  pub- 
lic road,  and  to  simultaneously  check  and  keep  checking,  the  speed 
thereof,  so  as  to  stop  in  time  should  any  person  or  thing  be  crossing  said 
track  on  said  road. 

This  provision  is  indicative  of  the  legislative  mind  in  regard  to  the  subject  of  dilisrence  :  24 
(xa.,  75,  Train  to  be  checked,  how :  lb.  Failure  of  train  to  comply  with  these  requisitions  :  lb. 
If  not  done,  liable — though  no  actual  collision  :  42  Gra.,  332. 

§709.  (743.)  Neglecting  to  erect  such  2:)osfs.     Should  any  company  fail 
or  neglect  to  put  up  said  posts,  the  superintendent  thereof  shall  be  guilty  p^\,9.^"^A?t" of 
of  a  misdemeanor,  and,  upon  indictment  and  conviction  thereof  in  the  ^^^'^'  ^-  ^' 
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county  Avhoro  such  ftuluro  occurs,  shall  be  subject  to  a  fiueof  not  less  than 
five  lunulrod  «.U>llars  nor  n\(n-e  than  one  thousand  dollars. 

§710.  (744.)  Failing  to  blow  the  whistle.  If  any  engineer  neglects  to 
p.^^itS!^^^  '"'  hlow  said  whistle,  as  required,  and  to  check  the  speed,  as  required  in  sec- 
tion 708,  he  is  guilty  of  a  misdemeanor,  and,  on  indictment  and  convic- 
tion in  the  county  where  such  failure  occurs,  he  shall  be  punished  by  fine 
not  exceeiling  five  hundred  dollars  and  imprisoned  not  exceeding  ninety 
days,  or  either,  which  the  company  by  wdiom  he  is  employed  is  bound  to 
pay. 

§711.  (745.)  Injuries.   AVhen  such  injury  occurs,  the  onus  is  upon  the 
com]iany  to  prove  such  fault  on  the  part  of  the  injured  persons. 
l3lQg^  §712.  (746.)  Suits,  where  brought.     Such  suits  may  be  located  in  the 

county  ^\'here  the  injury  occurs,  and  service  perfected  as  in  case  for  kill- 
ing stock. 

§713.  (747.)  Railroads  oirr  which  crossings  are  required.     When  any 

road  over  which  a  crossing  is  required  shall  be  obstructed,  or  not  in  good 

Act  of  1S3S.  c.  order  at  such  crossino^,  a  road  commissioner,  or  an  overseer  of  the  road 
p.  y50,  .      .  .       .  .  .     1 

district  where  the  crossing  is,  must  notify  the  nearest  agent  or  employee 

of  the  company,  in  writing,  to  remove  such  obstructions,  or  to  put  such 

crossing  in  proper  order  within  thirty  days  from  the  date  of  such  notice. 

§714.  (748.)  Bequisition,  ichen  to  be  complied  ivith.  If  such  requisition 
is  not  complied  with,  it  must  be  done  by  the  overseer  of  the  road,  and 
within  five  days  after  he  shall  have  discharged  such  duty,  he  must  report, 
under  oath,  in  writing,  to  the  commissioner  of  the  district,  the  amount 
and  value  of  the  services  performed. 

§715.  (749.)  JExecution  shcdl  issue.  The  commissioners  shall  then  issue 
execution,  under  their  hands  and  seal,  directed  to  any  lawful  officer,  for 
the  amount  of  such  value  and  the  costs  of  the  proceeding  against  such 
defaulting  railroad  comjiany,  as  in  case  of  other  road  defaulters. 

§716.  (750.)  Honey  raised,  how  disposed  of.  The  amount,  when  col- 
lected, must  be  paid  to  the  persons  who  performed  the  labor,  pro  rata,  and 
according  to  the  labor  perfortiied  by  each,  and  for  other  expenses  of  said 
Avork,  if  any. 

§717.  (751.)  Defenses.  The  defendants  may  defend  themselves  from 
such  fi.  fas.  as  other  defaulting  road- workers  may. 

§718.  (752.)  Planh  and  other  roads  subject  to  the  same  provisions.  The 
provisions  of  this  article  are,  so  far  as  applicable,  extended  to  any  plank, 
macadamized,  turnpike  or  other  road  belonging  to  private  individuals  or 
a  joint  stock  company. 

Plank  road? :  9  Ga.,  475 ;  15  Ga.,  39. 

§719.  (753.)  Public  highways,  etc.  Public  highways,  bridges  or  fer- 
ries cannot  be  appropriated  to  railroads,  plank  roads,  or  any  other  species 
of  road,  unless  express  authority  is  granted  by  some  constitutional  pro- 
vision in  their  charters. 

Genf.rat,  Xotk. — Bound  to  reaponnhle  caro  and  diligence  in  running  trains  over  crossings:    18 
Ga.,  079.    Collision  bappoaing  at— whore  both  parties  arc  at  fault:   19  Ga.,  440. 
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AP.TKJLE  V. 


PRIVATE    WAYS. 


Srctton. 

720.  I'rivato  ways,  by  whom  granted. 

721.  Must  bo  k(!pt  opon. 

722.  How  olilMiiicd. 

72.'i.  How  l;ii(l  <»nt — notice  of  iipplication. 

72'1.  I)inn!i3res,  liow  jisscs.scmI. 

72f).  Applicant  ]ua,y  decline  to  open. 

720.  May  be  esta.blislKjd  by  aKrccuicnt. 

727.  i^rotected  as  public  roads. 

728.  Persons  rn;iy  join  in  oix'ninff,  etc. 

729.  May  apiM)rtion  work,  etc. 

730.  Private  way  over  wild  lands. 


Srctiov. 
7.)1.  ,S(!Ven  yoarw'  nnintr;ruptf;fl  tife. 
7'i2.  (Jjirinot  be  closf;d  after  orn;  year. 
7;5-{.  iSrieeijil  d:irna><eH  in  certain  cjij-cfl. 
7'.'A.  Wlien  there  is  but  one  bliiff,  etc. 
7''/).  Application  fV^r  u.s(;  f)f  binding. 
7.i(5.  I>;)TnaKes  omitted  in  tlie  ^rant. 
737.  I'rescriptive  ritcbt. 
7.S8.  Ofistructions.  bow  removed. 
7.'>9.  No  aj)r)(!iil — rrrliftrarL 
740,  Fees  in  such  cases. 
74L  May  be  c(jn verted  into  a  public  road. 


The  Ordinarios  liavc 


§720.  (754.)  Private  ways,  by  v)hom  granted.     ^...,   ,..,., ,..  ....... ^  t of  1834  c 

authority  to  grant  private  ways  to  individuals  to  go  from  and  return  to  p..v>V;  ^^t  of 
their  farms  or  places  of  residence.  ^^^" '  '  ^'    ' 

§721.  (755.)  Not  more  than  fifteen  feet  wide.  They  must  not  exceed 
fifteen  feet  in  Avidth,  and  must  be  ke])t  open  and  in  repair  by  the  persons 
on  whose  application  they  are  established,  and  may  be  as  much  less  as  the 
applicant  may  choose. 

§722.  (756.)  Uovj  obtained.  Any  person  desiring  such  pass  way  over 
the  land  of  another  must  petition  the  Ordinary,  setting  forth  particularly 
the  distance  and  direction  of  such  road,  over  whose  land  it  is  to  go, 
through  what  improvements,  if  any,  and  their  nature,  and  the  special 
purpose  for  which  it  is  desired. 

§72e3.  (757.)  Twenty  clays'^  notice^  appeal^  etc.  After  all  persons  over 
whose  land  said  passway  is  to  be  made  shall  have  had  twenty  days^ 
notice,  in  writing,  of  such  application,  and  such  Ordinary  shall  be  satis- 
fied such  applicant  is  entitled  to  the  same,  they  shall  appoint  five  com- 
missioners, who  shall  be  disinterested  persons,  any  three  or  five  of  whom  ^°L?^  iS5i-'52, 
may  act,  to  view  and  lay  out  such  road,  so  as  to  do  the  least  possible 
damage  and  inconvenience  to  the  land-owners,  who  shall  make  their 
report  within  thirty  days  from  their  appointment.  They  shall  make  out 
their  report  in  writing,  and  furnish  all  the  parties  in  interest  with  copies 
thereof;  and  if  either  party  is  dissatisfied  with  such  report,  by  giving  the 
other  five  days^  notice  in  writing,  he  may  take  an  appeal  to  the  Ordinary, 
who,  after  having  all  the  evidence,  pro  and  con,  may  confirm  said  report 
or  alter  the  same,  which,  when  done,  shall  be  final. 

§724.  (758.)  Damages,  hoio  assessed.     If  the  person  then,  over  whose 
land  the  passway  is,  conceives  that  he  will  be  damaged  thereby,  he  may  ^ct  of  lSol-'52, 
proceed  to  have  the  damages  assessed  in  the  same  manner  that  damages 
are  assessed  in  case  of  public  roads,  and  the  applicant  therefor  stands  in 
the  place  of  the  county  and  road  commissioners. 

§725.  (759.)  Applicant  may  decline  to  open  the  icay.  After  the  dam- 
ages are  thus  assessed,  the  person  who  has  them  to  pay  may  decline  to 
open  the  same,  but  he  is  bound  for  the  costs  of  all  the  proceedings,  whether 
he  uses  the  passway  or  not,  for  which  the  Ordinary  may  issue  an  execu- 
tion ;  and  in  all  cases  the  damages  must  be  paid  before  the  way  is  opened. 

§726.  (760.)  May  be  established  by  agreement.  Private  ways  may  be 
established  by  an  agreement  in  writing  of  all  parties  concerned,  in  which 
may  be  stipulated  any  damages,  which  must  be  spread  on  the  road  book 
of  the  county,  and  when  so  done,  has  the  same  eflect  as  though  established. 
by  the  forms  of  law. 
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§727.  (7G1.)  Jxccordcd  and  protected.  When  a  private  way  becomes 
cstal)iislu\l,  it  niik^t  be  entered  on  and  fnlly  deseribed  in  the  road  book, 
and  the  owner  thereof  is  entitled  to  be  protected  in  the  Use  of  the  same  as 
a  public  road. 

§728.  (7()2.)  Laud  oirncrs  mai/ Joi}i  in  opening  a  irai/.  Several  land 
o^vner.s  may  join  together  in  opening  a  private  way,  or  in  keeping  it  up 
afterwards,  or  both;  and  when  so  done  and  entered  on  the  road  book, 
the  duties  tuid  privileges  extend  to  vendees  of  the  same  real  estate. 

§729.  (7(.)3.)  JIai/  apportion  the  work.  When  several  so  join,  they 
uiay  apportion  the  road  for  work  among  themselves,  or  work  it  under  the 
road  laws,  selecting  one  of  their  number  as  Koad  Commissioner,  whose 
powers  are  the  same  touching  such  road  and  the  hands  thereof  as  the 
three  Iload  Commissioners  of  the  district. 

§730.  (764.)  0)1  icild  lands.  If  a  private  way  is  established  over  the 
wild  lands  of  a  person  who  has  no  notice  of  the  proceeding,  as  soon  as  he 
does  have  such  notice,  and  Avithin  six  months  thereafter,  he  may  proceed 
to  have  his  damages  assessed  against  all  persons  wdio  are  land  owners  and 
are  in  the  habitual  use  of  such  private  way,  and  not  after. 

§731.  (765.)  Prescriptive  right  to  waif.  When  a  person  has  laid  out  a 
private  way,  and  has  been  in  the  use  and  enjoyment  of  it  as  much  as  seven 
years,  of  which  the  owners  have  had  six  months'  knowledge,  without 
moving  for  damages,  his  right  to  use  becomes  complete,  and  such  owners 
are  barred  of  damages. 

§732.  (766.)  Cannot  be  closed  after  one  year  without  notice.  When  a 
road  has  been  used  as  a  private  way  for  as  much  as  one  year,  an  owner 
of  land  over  which  it  passes  cannot  close  it  up  without  first  giving  the 
common  users  of  the  way  thirty  days'  notice  in  writing,  that  they  may 
take  steps  to  have  it  made  permanent. 

§733.  (767.)  Specicd  ivays.  When  a  private  way  is  established  over 
the  land  of  another  for  the  purpose  of  hauling  wood  or  timber,  or  other 
commodity,  to  any  place  of  landing  whereat  the  business  of  rafting  or 
shipping  is  carried  on,  or  to  any  railroad  depot,  it  shall  not  extend  to  the 
use  of  any  landing  erected  by  a  person  for  his  own  benefit. 

§734.  (768.)  If  there  is  but  one  bluff.  If,  however,  there  should  be  but 
one  bluff  or  place  of  landing,  the  owner  cannot  appropriate  such  to  himself 
v^lo'^  ^^^''^'  exclusively,  if  he  will  not  be  damaged  by  the  admission  of  others  to  its 
use,  or,  if  damaged,  he  is  properly  compensated  therefor;  but  no  person 
shall  be  entitled  to  use  the  wood-slide  or  other  improvement  erected  for 
one's  own  use,  nor  timber  landing,  while  he  is  using  it. 

§735.  (769.)  The  use  of  another  landing.  When  the  applicant  for  a 
private  way  desires  also  to  use  another's  landing,  he  must  so  state  in  his 
2)etition,  that  proi)cr  damages  may  be  assessed  therefor. 

§736.  (770.)  Omission  to  assess  damages.  If  a  private  way  is  estab- 
lished and  there  is  an  orrllssion  to  have  considered  the  damages  for  using 
sucli,  it  may  be  done  afterwards  if  within  a  reasonable  time. 

§737.  Frejicriptive  rigid  of  luay.     [Whenever  a  private  way  has  been 
p.  c-j.^'     '^^^'  i^  constant  and  uninterrupted  use  for  seven  years,  or  more,  and  no  legal 
steps  have  been  taken  to  abolish  the  same,  it  shall  not  be  lawful  for  any 
one  to  interfere  with  said  private  way.]     (a.) 

§738.  Obstructions,  how  removed.  [In  the  event  the  owner,  or  owners 
of  land,  over  whicli  such  private  way  may  pass,  or  any  other  person  shall 
obstruct,  close  up,  or  otherwise  render  said  private  way  unfit  for  us%  it 
fcliall  and  may  be  lawful  for  the  party,  or  parties  injured  by  such  obstr  :'> 
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tions,  or  otlicr  interfbrcnc«,  to  petition  tlie  Ordinary  in  tlio  cjninty  where 
such  private  way  has  Inion  in  use  to  remove  Hueli  ohstruetions,  and  upon 
the  petition  ]j(!in^  IWvx],  it  shall  he  the  duty  of  the  (Ordinary  to  issue  a 
rul(i  'N/h-ly  dm%'iA)i\  to  th(i  party  or  jiarties  eorn[>lain(;d  against  (whir-h  ruhi 
shall  b(;  served  by  the  sheriff*  or  his  def)uty,)  eallinj^  uj)on  the  offending 
parties  to  show  cause  why  said  ol)stru<;tions  should  not  be  removed,  and 
the  free  use  of  said  j)rivate  way  be  re-esta})lished.  Said  rule  shall  be 
served  at  least  three  <1ays  !)efore  the  day  set  a[)art  for  the  hearirjg  of  the 
same,  and  when  the  day  arrives  the  Ordinary  shall  proceed  to  hear  evi- 
dence as  to  said  obstrucjtions,  or  other  interference,  and  if  it  should  aj)pear 
that  said  private  way  had  been  in  the  continuous,  uninterrupted  use  for 
seven  years,  or  more,  and  no  steps  taken  to  prevent  the  enjoyment  of  the  fh)  Acta  of  1872. 
same,  then  it  shall  be  the  duty  of  the  Ordinary  to  grant  an  order  directing  i'-  ^''^' 
the  party,  or  parties  so  obstructing,  or  otherwise  interfering  with  said 
right  of  way,  to  remove  said  obstructions,  or  other  interference  within 
forty-eight  liours,  and  in  the  event  of  failure  so  to  remove  said  obstruc- 
tions, it  shall  be  the  duty  of  the  Ordinary  to  issue  a  warrant  directed  to 
the  sheriff,  commanding  him,  forthwith,  to  remove  said  obstructions.]  (b.) 

§739.  Mo  appeal — certiorari.      [There  shall  be  no  appeal  from  the 
judgment  of  said  Ordinary;  but  either  party  being  dissatisfied,  shall  havep^^^^.^.**^^^^'^ 
the  right  to  sue  out  a  writ  oi  certiorari ^  and  have  said  judgment  reversed 
by  the  Judge  of  the  Superior  Court,  said  certiorari  to  be  had  as  in  other 
cases  now  provided  by  law.]  (c.) 

§740.  Fees  of  officers,     [The  fees  of  the  Ordinary  in  each  such  case  cj)  Acts  of  1S72, 
shall  be  three  dollars,  to  be  paid  by  the  losing  party.     Sheriff's  fees  the  ^-  ^^' 
same  as  serving  declaration,  or  other  process  of  Court.]    (d.) 

§741.  (771.)  3Iay  he  converted  into  public  road.  When  a  private  way 
is  once  established,  it  is  in  the  power  of  the  Ordinary  to  declare  it  a 
public  road,  provided  it  is  of  sufficient  length  and  importance,  and  the 
number  of  persons  who  habitually  use  it  can  and  will  clo  as  much  work 
thereon  as  is  their  proper  share,  in  working  the  same  alone  or  in  connec- 
tion with  adjacent  public  roads. 

General  Note.— The  Act  of  1834,  authorizing  granting  of  private  ways  without  just  compen- 
sation is  unconstitutional :  9  Ga.,  37.  Injunction  vs.  defendant  for  obsti-ucting  road  over  his  own 
land,  to  which  plaincilx  did  not  have  right  of  private  way,  and  which  was  not  a  public  road, 
refused ;  4i  Ga.,  30. 


ARTICLE  YI. 


MINING. 


Section. 

742.  llight  of  way  for  miners. 

743.  lleturn  of  award. 

744.  Diversion  of  water  courses. 

745.  Rendition  of  award. 

746.  Mii^iing-,  privileges  of. 

747.  Application  for  privileges. 


Section. 

748.  Appeal  from  award,  etc. 

749.  Arbitrators,  how  selected. 

750.  Lessees  of  mines. 

751.  Fees  of  Ordinary,  etc. 

752.  Draining  privileges. 

753.  Proceedings  to  obtain. 


§742.  (772.)  Mining  companies — right  of  icay.  [In  all  cases  where 
any  partnership,  corporation,  or  individual,  may  be  hereafter  actually 
engaged  in  the  business  of  mining  iron,  copper,  gold,  coal,  or  any  other 
useful  metal  or  mineral,  or  in  making  copperas,  sulphur,  saltpetre,  alum, 
or  other  similar  articles  of  utility,  and  such  partnership,  corporation,  or 
individual,  shall  be  of  the  opinion  that  it  is  necessary  to  the  successful 
operation  of  their  works  that  they  shall  have  the  right  of  way  for  either 
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a  railroad,  turnpike  or  ooniinou  road  of  travel  aoross  the  land  of  otliers, 
iijuni  failure  to  agree  with  the  owner  of  the  lands  aeross  wliich  such  right 
of  way  is  desirable,  to  have  both  the  necessity  and  value  of  the  same 
settled,  as  follows:  The  said  corporation,  partnei^hip,  or  individual, shall 
'a^  \ctsofiS(V^-^^'^^'^'^  ^^^^^'  person,  the  owner  of  the  land  another  person,  and  the  Ordinary 
\»3,  PI).  171.  17l\  of  the  county  where  the  land  lies  shall  be  the  third  man,  ^vho,  together 
with  the  two  chosen  as  above  })rovided,  shall  sunniion  the  parties  and 
such  witnesses  as  they  may  deem  necessary  to  appoint,  after  reasonable 
iu>tice,  and  after  fully  hearing  evidence  and  reasons  on  both  sides,  they 
shall  decide  both  as  to  the  necessity  of  the  right  of  way  and  the  value  of 
the  same.]    (a.) 

§743.  (773.)  Award,  when  rchirncd.     [They  shall  retum"their  award. 

(a)  \ct«ofiS(V^-^^^  the  next  Superior  Court  of  the  county  where  the  land  is  situated; 

'63,  pp.  171. 172.  Avhereupon  the  same  shall  be  made  the  judgment  of  said  Court,  binding 

and  conclusive  upon  both  parties,  unless  then  and  there  set  aside  for  reason 

now  applicable  in  other  cases  of  arbitration.]     (a.) 

§744.  (774.)  May  divert  water  courses,     [In  all  cases  where  it  may  be 
deemed  desirable  and  necessary  to  divert  any  water  course  from  its  usual 
channel,  for  any  of  the  purposes  specified  in  section  742,  it  shall  be  lawful 
,  to  organize  the  board  of  arbitrators,  as  provided  in  said  section  742,  whose 

duty  in  relation  to  the  same  shall  be  to  decide  both  as  to  the  necessity  of 
diverting  the  water  course,  and  who  are  damaged,  and  how  much.  It 
shall  be  the  duty  of  the  arbitrators  to  summon  before  them  all  the  parties 
interested  in  the  question,  and  to  return  their  award  to  the  Superior  Court 
as  provided  in  section  743,  subject  to  be  there  set  aside  for  reasons  now 
applicable  in  other  cases  of  arbitration;  otherwise  to  stand  as  the  judg- 
ment of  the  Court.] 

§745.  (775.)  Reports  of  award  and  right  of  appecd.  [It  shall  be  the 
duty  of  the  arbitrators  in  all  cases  arising  under  the  provisions  of  this 
Article  to  make  return  of  their  award  on  the  first  day  of  the  Superior 
Court  held  thereafter,  in  the  county  where  the  same  is  awarded ;  and  at  such 
'b)ActsofiS62-'tinie  all  and  any  of  the  parties  affected  thereby  shall  have  the  right  of 
-•H3,  pp.  i:i,i72.  .^pp(,r^j  ^Q  said  Superior  Court:  ProwM,  such  appeal  is  entered  within 
four  days  from  the  time  said  award  is  filed;  the  said  appeal  to  be  entered 
and  disposed  of  under  the  same  rules  and  regulations  which  now  govern 
other  cases  of  appeal.]    (b.) 

§746.  Mining,  privileges  incidentcd  thereto.     [The  owner  of  any  mine 
shall  have  the  right  to  enter  upon  any  land  intervening  between  the 
^  mine  and  the  water  poAver  upon  which  the  same  is  dependent,  and  to  cut 
thereon  such  ditch,  canal  or  tunnel,  or  to  construct  such  flume,  or  other 
aqueduct,  and  to  build  such  dam  as  may  be  necessary  to  control  said 
water  power:    Provided,  that  the  party  desiring  to  cut  such  ditch,  canal 
or  tunnel,  or  to  construct  such  flume  or  other  aqueduct,  or  to  erect  such 
'a)  Actsofl868,  <iain^  shall  first  havc  the'  damages  assessed  arising  to  the  owner  of  such 
p.  139.  intervening  land,  or  ow^ncr  of  the  land  on  which  such  dam  is  to  be  erected, 

by  reason  of  the  cutting  of  such  ditch,  canal  or  tunnel,  or  the  construc- 
tion of  such  flume  or  other  aqueduct,  and  the  erection  of  such  dam,  and 
shall  pay  to  the  owner  of  the  land  so  intervening,  or  on  which  such  dam 
is  to  be  erected,  the  damages  which  may  be  assessed  in  manner  hereafter 
provided.]     (a.) 

§747.  Application  for  privileges.  [The  owner  of  the  mine  shall,  after 
having  given  the  owner  of  the  land  to  be  entered  upon  at  least  five  days' 
notice  of  his  intention  to  make  such  application,  present  to  the  Ordinary 
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of  the  county  his  written  application  for  i]\(i  ri<^ht  and  privilc^^c  of  cut- 
ting such  ditch,  canal  or  tunnel,  or  cr)nstructing  such  fhinic  or  afpUKluft, 
or  erecting  su(;h(lam;  which  ap{)licatIon  shall,  with  convf^iicnt  ccrtninty, 
describe  the  land  to  be  onicxcxl  upon,  the  right  aji<l  })rivih;g(;  (h-^hcA 
thereon,  and  tlic  name  of  tlie  owner  of  tlu;  land;  and  thenMi])on  the 
owner  of  the  mine  shall  select  one  freeholder,  and  the  owner  of  the  land 
to  be  entered  upon  shall  select  another  frci^lioldcr,  and  the  C)rdinjiry  of 
the  county  shall  a])iK)int  a  third  frc^iliohhsr,  and  the  names  of  the  free- 
holders so  selected  and  appointed  shall  be  indorsed  on  said  written  ap[)li- 
cation;  and  the  ,said  ap[)lication,  so  indorsed  as  last  aforesaid,  shall  be 
delivered  or  traiisniitted  by  the  said  Ordinary  to  one  of  the  said  free- 
holders; and  the  three  freeholders  so  elected  and  appointed  as  aforesaid,  p^/iJ^^ijo. 
shall  survey  the  pjremises  and  make  an  award  of  the  damages,  which 
award  shall  be  returned  to  the  Ordinary  of  the  county  and  filed  in  his 
office;  and  which  award,  (unless  appealed  from  as  hereafter  provided,) 
shall  be  final;  but  no  right  of  entry  shall  accrue  until  the  damages 
assessed  are  first  paid,  or  deposited  in  the  Ordinary's  office,  in  case  the 
owner  of  the  land  shall  refuse  to  receive  the  same,  or  shall  appeal  from 
said  award.]     (b.) 

§748.  Appeal  from  atoarcl — rights  of  miner.  [Either  party  in  such 
cases  shall  have  the  right  to  appeal  from  such  av\^ard  at  any  time  within 
four  days  from  the  filing  of  said  award  in  the  Ordinary's  office,  and  in 
case  of  appeal,  the  award,  together  with  the  other  papers,  shall  be  by  the 
Ordinary  transmitted  to  the  Superior  Court  of  the  county  in  which  the 
land  shall  lie,  and  such  appeal  case  shall  be  there  tried  b}^  ^  jury  as  other 'jj^^^}^*^^^^^-' 
appeal  cases  are  tried.  If  the  owner  of  the  land  shall  enter  an  appeal 
from  the  award,  the  owner  of  the  mine  shall  not  be  stayed  thereby  from 
his  entry  on  said  land,  but  on  depositing  the  amount  of  damages  assessed 
with  the  Ordinary  of  the  county,  he  shall  have  the  same  right  and  privi- 
lege of  entering  on  such  land  for  any  or  all  the  purposes  aforesaid,  as  if 
no  appeal  had  been  entered.]     (e.) 

§749.  Freeholders y  how  selected  in  certain  cases.  [If  the  owner  of  the 
land  to  be  entered  on  shall  fail  or  refuse  to  select  a  freeholder,  as  pro- 
vided in  section  747,  on  or  before  the  day  specified  in  the  notice  served 
upon  him,  then  and  in  that  case  the  Ordinary  of  the  county  shall  select 
a  freeholder  for  him,  and  shall  indorse  the  name  of  such  freeholder  on 
said  application,  and  such  person  so  selected,  together  with  the  other  two 
arbitrators,  shall  proceed  in  the  manner  as  hereinbefore  prescribed.  If 
the  owner  of  the  land  to  be  entered  on  is  a  minor,  the  notice  required  in 
section  747  shall  be  given  to  the  guardian  of  said  minor,  who  shall  have 
the  same  right  and  power  to  act  in  the  premises  that  the  minor  could 
exercise  if  of  full  age.  If  the  land  to  be  entered  upon  belongs  to  the 
estate  of  a  deceased  person,  the  said  notice  shall  be  given  to  the  executor  ;d^  Acts  of  ISGS, 
of  the  will  of  such  deceased  person,  or  to  the  administrator  on  the  estate  ^''  ^^^^' 
of  such  deceased  person,  as  the  case  may  be,  and  such  executor  or  admin- 
istrator shall  have  the  same  power  to  act  for  the  estate  he  represents  that 
owners  of  lands  have.  Either  party  may  do  and  perform  all  that  is 
required  of  them  by  the  four  preceding  sections,  by  his  agent  or  attornev 
duly  authorized.]     (d.) 

§750.  Lessee  offline  deemed  the  oicner.  [Any  person  or  company  of 
persons  engaged  in  working  a  mine,  under  a  lease  granted  to  him  or  them 
for  that  jDurpose,  shall  be  held  and  regarded  as  owner  or  owners  for  all 
the  purposes  of  this  and  the  four  preceding  sections  and  the  two  follow- 
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/  N  »       r-.o-  "lii*  sec^tions,  and  as  such  shall  bo  entitled  to  avad  himself  or  themselves 
pp.  140, 141.      ot  the  beuehts  and  privdeges  ot  said  sections  oi  this  Code:    Frovidedy 
that  in  no  instance  the  water  shall  be  drawn  from  any  mill  or  ilictory 
now  in  operation.]     (e.) 

§751.  Fees  of  Ordiuanf  mid  freeholders.  [The  fees  of  the  Ordinary 
(f^Actsofisos, and  of  the  freeholdei*s  ibr  services  hereinbefore  specified  shall  be  two 
^'  ^^'  dollai-s  each,  which  shall  be  paid  by  the  applicant,  and  the  payment  of 

Avhich  may  be  enforced  by  execution  to  be  issued  by  the  Ordinary.]     (f.) 
§752.  Drain i))(j  privileges,  how  obtained.     [The  owner  of  any  mine 
shall  have  the  right  to  enter  upon  any  land,  and  to  cut  and  open  thereon 
such  ditches,  canals  and  tunnels,  or  to  construct  such  flumes  or  other 
aqueducts  as  may  be  necessary  to  drain  his  mine,  or  to  carry  off  and 
drain  away  the  water  and  tailings  of  such  mine  or  mining  oj^erations : 
Provided,  that  the  party  desiring  to  cut  and  open  such  ditches,  canals  or 
(gK\ctsofiS70,  tunnels,  or  to  construct  such  flumes  or  other  aqueducts  shall  first  have 
p.  205.  ^}j^  damages  assessed  arising  or  which  may  arise  to  the  owner  of  such 

land  by  reason  of  the  cutting  and  opening  of  such  ditches,  canjils  or  tun- 
nels, or  the  construction  of  such  flumes  or  other  aqueducts;  and  shall  pay 
the  owners  of  such  land  the  damages  which  may  be  assessed  in  manner 
hereinafter  mentioned.]     (g.) 

§753.  Application  and  proceedings  thereon.  [The  owner  of  the  mines 
who  desires  the  right  and  privilege  of  cutting  and  opening  such  ditches, 
canals  or  tunnels,  or  of  constructing  such  flumes  or  other  aqueducts,  shall 
make  his  a]>plication  under  and  according  to  the  provisions  and  require- 
ments specified  in  sections  747,  748,  749,  750  and  751  of  this  Code,  and 
all  proceedings  in  relation  thereto  shall  be  had,  and  the  damages  shall  be 
p.  i/.  ^  ^  '' '  assessed  and  paid  according  to  said  provisions  and  requirements,  all  of 
which  are  hereby  extended  to  the  owners  of  mines  desiring  to  drain  their 
mines,  and  to  carry  oif  the  water  and  tailings  from  their  mines  and  mining 
operations,  through  or  over  the  land  of  others.]     (h.) 

It  is  a  necessary  incident  of  a  mining  corporation  that  it  shall  have  power  to  contract  and  bind 
itself  to  those  dealing  with  it  in  matters  within  tlie  intent  of  the  charter  even  though  the  charter 
contains  no  express  grant  or  power  to  contract  or  make  debts:  45  Ga.,  34. 


CHAPTER  YI. 


THE   COUNTY  POOR. 


Section'. 


7-'4.  Paupers. 

755.  Poor  hdusc. 

756.  Pauper  farms. 

757.  Tax  to  buy  farms. 

758.  Regulation  of  farms. 
751^.  Workshops,  etc. 

1>'M.  Cominissioners  of  the  poor. 

701.  PtcceiptH,  di.slmrpcmonts,  amounts. 

"i^yi.  Applications  by  the  poor,  etc. 

763.  Who  are  considered  paupers. 


Section. 
7G4.  Parents  and  children  bound,  etc. 

765.  Certificate  of  the  Ordinary. 

766.  Burial  of  paupers. 

767.  Persons  removing  paupers. 

768.  Such  persons  being  insolvent. 

769.  Paupers  left  by  companies,  etc. 

770.  Security  required,  etc. 

771.  Bond  filed  with  Ordinary. 

772.  Party  failing  to  give  security. 

773.  Pauper  found  to  bo  a  lunatic. 


Actofi792.c.p.      §754.  (776.)  Paupers.    The  general  supervision  of  all  paupers  is  vested 
c:  p.'347.^^  ^^^^'  in  the  Ordinaries  of  each  county. 

The  Acts  cited  on  the  margin  confer  the  right  to  inquire  into  the  circumstances  of  the  poor,  to 
elect  who  shall  be  treated  as  paupers,  and  who  shall  become  chargeable  to  the  county,  and  until 
this  has  been  done  by  some  act  or  onler,  no  person  can  properly  be  said  to  be  thus  chargeable:  16 
Oa.,  80.    Tax  for  the  support  of  paupers  :  34  (ja.  370. 

§755.  (777.)  Poor  houses.  They  have  authority  to  purchase  lands  for 
a  poor  house,  the  title  thereto  vesting  in  the  county,  or  to  rent  improve- 
ments for  such  purpose,  or  to  board  out  the  poor,  and  to  make  all  neces- 
sary contracts  in  relation  to  them. 
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^7/3G.  (778.)  Pauper  farms.    fUpon  tlic  rccommondatlon  of  the  in-anil    ,  ^ 

•      •  1'  \^     '  x«  i.'  -A  r\    1'         '         I     11   I  1  ^{i^Act-oflWS- 

juncS  of  tiieir  respective  couiiticH,  Haid  On! inanes  shall  iiave  power  ana 'oo,  p. 230. 

autliority  to  purchase  a  house  and  farm  in  their  rr'S|>cctive  counties,  \\\X}n 

M'hicli  farm  tliey  may  require  all  [)aupers  in  said  f;onnties  to  labor  who 

are  not,  from  old  age  and  disease,  unaljle  to  Avoi-k.]     (a.) 

§757.  (779.)  Tax.  [The  said  Ordinaries  have  authority  to  lay  and 
collect  a  tax  for  the  ])urpose  of  purchasing  said  house;  and  farm.]     (a.; 

§758.  (780.)  llc(julall()n  of.  ['Jliey  are  also  autljoriz<;d  to  estahlish  all 
necessary  rules  and  regulations  in  the  management  of  said  farms.]     (a.) 

§750.  (781.)  Workshop.^,  etc.  [They  are  further  authorized  to  estab- 
lish any  workshops,  any  school  houses,  or  churclu.'S  on  said  farms,  as  tliey 
may  deem  })ro|)er,  and  may  do  any  and  everything  necessary  to  be  done, 
in  carrying  out  the  provisions  of  this  and  the  three  sections  immediately 
preceding  it.]     (a.) 

§7G().  (782.)  Commissioners  of  the  Poor.  Tliey  shall,  if  necessary, 
appoint  a  Commissioner  of  the  Poor,  and  the  money  arising  from  the 
poor  tax  shall  be  paid  into  his  hands  by  the  county  treasurer  on  orders 
granted  in  his  favor  by  such  Ordinaries,  or  in  favor  of  any  other  person. 

§761.  (783.)  Receiver  and  dishurser.  Whoever  receives  and  disburses 
such  fund  must  once  in  every  year,  at  the  time  such  Ordinaries  may 
order,  or  oftener  if  they  require,  make  up  his  accounts  and  lay  the  same 
before  them,  who  shall  allow  or  disallow,  and  whenever  there  is  a  defi- 
ciency or  liability  on  the  part  of  such  person,  he  may  be  ruled  for  the 
amount  as  an  officer  of  Court. 

§762.  (784.)  AppUGcdion  of  pauper.  Application  to  be  provided  for  as 
a  pauper  may  be  made  at  any  time  to  the  Commissioner  of  the  JPoor  or 
the  Ordinary,  upon  which  a  hearing  must  be  had,  with  the  least  possible 
delay,  by  the  Ordinary,  and  the  person  to  whom  such  application  is  made 
is  authorized  to  provide  for  such  applicant  as  other  county  poor  until  the 
hearing  is  had. 

§763.  (785.)  Wlio  are  paupers.  !No  person  shall  be  entitled  to  the 
benefits  of  the  provision  for  the  poor  who  is  able  to  maintain  himself  or 
herself  by  labor,  or  if  not,  has  sufficient  means,  and  in  cases  where  females 
are  unable  to  maintain  themselves  and  the  helpless  children  they  may 
have  also,  they  may  be  aided  to  the  extent  required  in  the  furnishing  of 
food,  clothing  or  shelter. 

§764.  (786.)  Parents  and  children  hound  to  support  each  other.  If  any 
such  person  has  father,  mother  or  child  of  sufficient  ability,  he  or  she 
must  be  supported  by  them,  and  failing  so  to  do,  any  county  in  this  State, 
having  made  provision  for  such  persons,  may  sue  persons  of  full  age 
standing  in  such  relation  to  them,  and  recover  for  the  tin:ie  such  county 
has  made  provision  for  such  person ;  always  provided,  the  person  sued 
w^as  possessed  of  such  ability.  * 

§765.  (787.)  Certificate  of  the  Ordinary.  On  the  trial,  the  certificate  of 
the  Ordinary  that  the  person  was  poor  and  unable  to  sustain  himself, 
and  that  he  was  maintained  for  such  a  time  at  the  expense  of  the  county, 
is  presumptive  evidence  of  such  maintenance  and  the  costs  thereof. 

§766.  (788.)  Paupers,  how  buried.  [AVhenever  any  person  shall  die 
in  this  State,  whose  family  and  immediate  kindred  are  indigent  and 
unable  to  provide  for  the  decent  interment  of  such  deceased  person,  and 
where  the  deceased  is  a  pauper  and  destitute  of  the  means  of  paying  for 
decent  interment,  the  Ordinary  of  the  county  where  said  death  shall  occur, 
is  authorized,  and  it  is  hereby  made  his  duty,  in  case  there  be  any  pauper 
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funds  boloiioinQ:  to  the  county  unexpended,  to  a]>propi'iate  a,  suifieient 
amount  thereof  to  }>rovide  a  decent  interment  for  such  deceased  pauper,  or 
(a'iActsofises-to  reimbui*se  such  pei*son  as  may  have  expended  the  same  vohmtarily — 
*^'*'*^^^'  said   api>ropriation   not  to  exceed  what  is  necessary  to  defray  the  ordi- 

nary funeral  expenses  of  persons  dying  in  humble  circumstances  in  this 
State.]     [a.) 

§767.  (7S9.)  Persons  rn??or/»^  j9a?/j!)crs,  ?ia6///7//.  AYlien  any  inhabi- 
tant of  any  county,  city,  town  or  village,  in  or  out  of  the  State,  sends  a 
]xuiper  to  some  county  in  this  State,  by  paying  the  expense  of  transporta- 
tion, or  otherwise  has  him  removed  for  the  purpose  of  burdening  some 
other  community,  the  person  so  engaged  shall  be  personally  liable  for  the 
sup]iort  of  the  pauper  in  the  county  where  he  locates. 

§7G8.  (790.)  Counfi/  liable,  ichcn.  If  the  person  so  engaged  in  trans- 
porting a  pauper  is  insolvent,  or  does  not  respond  to  such  demand  from 
anv  cause,  the  county  from  which  the  transportation  took  place  shall  be 
liable. 

§769.  (791.)  Paupers  left  hy  migratory  companies ,  etc.  If  any  person 
commanding  any  vessel,  or  the  manager  or  proprietor  of  any  theatrical 
circus,  or  any  other  migratory  company,  or  their  agent,  or  any  person 
passing  or  moving  through  this  State,  shall  bring  and  leave  or  abandon 
herein  any  infant,  lunatic,  maimed,  deaf  and  dumb,  blind,  aged  or  infirm 
person,  who  is  or  is  likely  to  become  chargeable  to  the  county,  he  may  be 
brought  by  warrant  before  any  judicial  officer. 

§770.  (792.)  3Iay  he  required  to  give  bond.  If  such  officer  is  satisfied 
that  such  person  is  or  probably  will  become  such  charge,  he  must  require 
such  jicrson  to  enter  into  bond,  payable  to  the  Governor  of  the  State  and 
his  successors  in  office,  with  sufficient  securities,  resident  in  the  State,  for 
tlie  sum  of  five  hundred  dollars,  for  each  of  such  persons  so  brought, 
conditioned  to  pay  all  such  ex23enses  as  any  county  in  the  State  may  law- 
fully incur  in  their  support. 

§771.  (793.)  HugIi  bond  to  he  filed  in  the  office  of  the  Ordinary.  Said 
l)ond  must  be  filed  in  the  office  of  the  Ordinary  of  the  county  where  the 
paupers  are  at  the  time  of  its  execution,  and,  upon  condition  brok-en,  may 
l;)e  sued  on  and  recoveries  had,  until  exhausted  in  diffi^rent  actions,  in 
behalf  of  any  county  or  person  who  may  have  properly  contributed  to  the 
maintenance  of  such  pauper. 

§772.  (794.)  Failure  to  give  bond.  On  failure  to  give  such  bond,  such 
person  must  be  committed  to  jail  until  it  is  done,  or  until  the  next  term 
of  the  Superior  Court  of  the  county,  when,  if  not  done,  or  he  does  not 
take  care  of  said  pauper,  and  pay  all  costs,  he  is  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  fined  five  hundred  dollars,  and,  in  default 
thereof,  shall  be  imprisoned  ninety  days. 

•§773.  (795.)  Lunatics,  When  a  pauper  is  found  to  be  a  lunatic,  idiot, 
deaf  and  dumb,  or  blind,*  they  must  be  dealt  with  according  to  the  laws 
relating  to  them. 


PAIIT  I.— TITLE  VII.— CHAPTER  I. 


V- 


oo 


Incorporation  of  town«  and  villnjrcB. 


TITU^  YTI. 

INCOErOllATION  OF  TOWS^  AND  VILLAOKS. 


CHAPTER  L 


INCORPORATION  OF  TOWNS  AND  VILLAGES. 


Seotiok, 

77t.  l^^xistincc  towns,  how  governed. 

775.  Appliotion  for  incorporation. 

776.  Election  for  incorr)oni.tion. 

777.  Certificnto  of  incorponi-tion. 

778.  Election  for  officers,  how  hchl. 
770.  What  officers  shall  be  elected. 

780.  Term  of  office. 

781.  Annuii.l  election  and  oath  of  officers. 

782.  Effect  of  failure  to  hold  election. 

783.  Qualified  voters. 

784.  Vac'incies,  and  contested  elections. 

785.  Presiding  officer,  quorum,  books,  etc. 


Section. 
780.  Powers  and  duties  of  Council, 

787.  Taxes,  on  what,  and  how  levied. 

788,  Streets,  by  whom  and  how  worked. 
780,  Licenses, 

700.  Marshal's  duty. 

701.  liien  for  taxes,  how  enforced. 
792.  Mayor,  power  and  duties  of. 

703.  Compensation  of  officers. 

704.  Jail  fees,  how  pnid. 

795.  Limits  of  town,  how  extended. 
70(5.  Olficers  not  to  contract,  when. 
707.  Town  debts,  how  created. 


§774.  Toivns,  by  what  law  governed.  [The  towns  and  villages  hereto- 
fore established  in  this  State,  shall  remain  subject  to  the  laws  now  in  force, 
applicable  thereto,  respectively;  and  the  provisions  hereinafter  set  forth 
shall  be  deemed  applicable  only  to  towns  and  villages  hereafter  estab- 
lished, except  that  the  Council  of  a  town  or  village  heretofore  established 
may  exercise  all  the  powers  conferred  by  this  chapter,  although  the  same  (a)  Acts  of  1872, 
may  not  be  conferred  by  their  charter ;  and  as  fir  as  this  Act  confers  ^*  ' 
powers  on  a  town  or  village  Council,  not  conferred  by  the  charter  of  any 
such  town  or  village,  the  same  shall  be  deemed  an  amendment  to  said  char- 
ter.] (a.) 

§775.  Application  for  incorporation,  lioio  made.  [Whenever  the 
qualified  voters  of  any  town  or  village,  not  incorporated,  consisting  of  not 
less  than  twenty-five  qualified  voters,  wish  to  be  incorporated,  a  petition 
shall  be  filed  by  at  least  a  majority  of  the  male  inhabitants  of  such  town 
or  village  in  the  Superior  Court  of  the  county  in  which  the  inhabitants 
reside,  stating  in  such  petition  the  proposed  boundaries  of  such  town,  and 
the  name  to  be  given,  if  incorporated.  The  persons  intending  to  make 
such  application  shall  give  notice  that  they  will  apply  on  some  day  therein 
specified,  to  said  Superior  Court,  as  aforesaid,  and  shall  also  specify  in  ?Vi^*^\eVof~' 
such  notice  a  day  on  which  all  the  qualified  voters  residing  in  the  proposed  2istFeb.,  1S73. 
boundaries  of  such  town,  will  meet  to  vote  on  the  question  of  incorpora- 
tion, which  said  notice  shall,  if  there  be  a  newspaper  printed  within  such 
territory,  be  printed  therein  once  in  each  week  for  four  successive  weeks 
previous  to  the  time  specified  for  making  such  application  and  taking  sucii 
vote,  and  if  there  be  no  such  paper,  the  notice  shall  be  posted  in  at  least 
three  of  the  most  public  places  in  such  territory  for  four  weeks  at  least 
before  the  time  so  specified  therein.]  (b.) 

§776.  •  Corporation  determined  by  election.  [On  the  day  mentioned  in 
such  notice  for  the  taking  of  the  vote  mentioned  in  the  preceding  section, 
the  qualified  voters  residing  within  the  proposed  bounds  of  such  corpora- 
tion, shall  meet  at  the  place  named  therein  and  cast  their  votes  for  or 
against  such  incorporation.  Each  voter  shall  deposit  a  ballot  in  a  ballot 
box,  to  be  provided  for  that  purpose,  with  tlie  words  written  or  printed 
thereon    "for  incorporation,"  or   "against  incorporation,"    which  vote 
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shall  be  taken  under  the  snperintenclenee  of  any  tlirec  votei'Sy  within  the 
<c)Aotsof  1ST2, -i^i^^  bonndaiy,  apixnnted  for  that  purpose  bv  the  votoi-s  present,  and  the 
p.  17.  'resnlt  of  sneli  vote  shall  be  certiiied  and  retnrncd  bj  them,  under  ojith^ 

to  the  Snperior  Conrt  of  the  connty,  in  ease  a  majority  of  all  the  qnalified 
votei-s  residing  within  sueh  bonndary  shall  vote  in  favor  of  such  corpoi-a- 
tion.]  [c.) 

§777.  Grfifcatc  of  incorporation.  [Upon  the  filing  of  such  certificate, 
the  Superior  Court  shall,  by  an  order  entered  of  record,  direct  the  clerk 
of  said  Court  to  issue  a  certificate  of  the  incorporation  of  such  town  or 
village,  in  form  or  in  substance,  as  follows:  "A  certificate  under  oath  of 
A  B,  C  D  and  E  F,  that  a  majority  of  the  qualified  voters  in  the  follow- 
ing boundaries,  to-wit:  (here  recite  the  boundaries,)  having  been  given  in 
due  form  of  law,  in  favor  of  the  incorporation  of  the  town  (or  village) 

of  ,  in  the  county  of  ,  and  it  appearing  to  the  satisfaction 

of  the  Court  that  the  provisions  of  Title  VII.  Chapter  I.  of  the  Code  of 

Georgia,  have  been  complied  with  by  the  applicants  for  said  corporation, 

(d^  \ct5  of  18"'^  ^^^^  ^^^^^^  town  (or  village)  is  duly  authorized,  within  the  corporate  limits 

pp.'iT,  IS.      "'  aforesaid,  to  exercise  all  the  corporate  powers  conferred  by  the  Legislature 

of  the  State  of  Georgia,  under  the  provisions  of  this  Act,  from  and  afler 

the  date  of  this  certificate ,  Clerk."     And  from  and  after  the 

date  of  such  certificate  the  territory  embraced  within  the  boundary  men- 
tioned in  said  certificate,  shall  be  an  incorporated  town  or  village,  by  the 
name  specified  in  said  notice  and  certificate.]  (d.) 

§778.  Election  for  officers,  how  held.  [At  the  term  of  ordering  the 
certificate  mentioned  in  the  preceding  section,  the  Court  shall  appoint 
three  legal  voters  residing  within  the  said  territory,  wdio  shall  act  as 
inspectors  at  the  first  election  to  be  held  in  said  town,  or  village,  as  here- 
inafter provided,  and  in  case  they  shall  fail,  or  refuse  to  act,  the  said 
election  may  be  held,  certified  and  returned  by  any  three  voters  of  said 
town,  or  village,  appointed  for  that  purpose  by  the  voters  present.  The 
first  charter  election  for  officers  of  such  incorporation  shall  be  held  within 
sixty  days  from  the  date  of  the  certificate  mentioned  in  the  said  section, 
of  which  election  the  appointed  inspectors  of  election,  or  persons  acting 
as  such,  shall  cause  at  least  two  weeks'  notice  to  be  given  of  the  time  and 
place  of  holding  such  election,  and  the  officers  to  be  voted  for.  Such 
''e'*  Acts  of  1872,  inspectors,  or  persons  acting  as  such,  after  taking  the  oath  prescribed  for 
superintendents  of  elections  in  the  Code,  shall  preside  and  act  as  inspec- 
tors of  election,  and  all  the  laws  applicable  to  the  election  of  county 
officers  shall  apply  to  such  election,  if  not  inconsistent  with  the  provisions 
of  this  chapter;  and  such  inspectors  shall,  within  ten  days  after  such 
election,  grant  a  certificate  to  the  person  elected,  which  shall  be  recorded 
among  the  records  of  such  town,  or  village.]  (e.) 

§779.  What  officers  to  he  elected.  [The  municipal  authorities  of  such 
town  or  village  shall  be  a  Mayor,  a  Recorder  and  five  Councilmen,  who 
together  shall  form  a  Common  Council;  but  no  person  shall  be  eligible  to 
either  of  said  offices  unless  at  the  time  of  his  election  he  resides  within 
the  corporation.  The  Mayor,  Recorder  and  Councilmen  of  such  town  or 
village,  as  soon  as  they  have  been  elected  and  qualified,  as  herein  provided, 
and  their  successors  in  office,  shall  be  a  body  politic  and  corporate  by  the 

name  of  "the  town  (or  village)  of  ,"  and  shall  have  perpetual 

succession,  and  a  common  seal,  and  by  that  name  may  sue  and  be  sued, 
plead  and  be  impleaded,  purchase  and  hold  real  estate  necessary  to  ena- 
ble them  the  better  to  discharge  their  duties  and  needful  for  the  good 
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order,  government  and  welfare  of  said  town  or  villa<^e.  All  the  eor[)oratc 
powers  of  such  cor])oration  shnJl  be  (;xereised  by  said  Couneil,  or  under 
their  authority,  ex(;ej)t  Avlien  r)ih(;rwise  provided.  Th(!y  shall,  also,  eleet 
a  treasurer  and  marshal  if  th(y  deem  neeessary,  each  oi'  whom,  when 
elected,  shall  enter  into  a  bond,  with  suflieient  sureties,  apf)roved  of  by 
the  Mayor,  in  such  ])enalty  as  the  JKKird  shall  prescribe,  })ayabh;  to  thcp.  i>jf 
corporation,  conditioned  faithfully  to  (;olle(;t  aurl  j)ay  over  as  required  by 
the  board,  all  taxes,  fines,  forfeitures,  and  all  other  incomes  of  said  cor- 
poration, and  said  officers  shall  continue  in  office  during  the  ])leasure  of 
Council,  and  pci'form  the  duties  respectively  as  herein  pres(.Tibed,  or  as 
may  be  required  by  the  Council.]  (f.) 

§780.   Term  of  office.    [The  officers  first  elected  in  such  town  or  village 
shall  hold  their  offices  until  their  successors  are  elected  and  qualified. 
The  terms  of  all  officers  elected  after  the  first  election,  shall  commenceon  jf^'^f**^^^^*^ 
the  first  Tuesday  in  February  in  each  year,  and  shall  be  for  one  year, 
and  until  their  successors  are  elected  and  qualified.]     (g.) 

§781.  Annual  election  and  oath  of  officers.  [After  the  first  election  of 
officers  in  such  corporation,  they  shall  be  elected  on  every  first  Thursday 
in  January,  at  such  place  in  the  town  or  village,  and.  under  such  super- 
vision, rules  and  regulations,  (not  inconsistent  with  the  laws  regulating 
county  elections,)  as  the  Council  may  prescribe ;  and  every  person  elected, 
or  appointed  to  an  office  in  such  corporation,  shall,  within  twenty  days 
after  his  election  or  appointment,  and  before  he  shall  enter  upon  the,,..  fisr2. 
duties  of  his  office,  take  and  subscribe  the  oath  of  office,  which  may  be  p.  is. 
done  before  any  person  authorized  by  law  to  administer  oaths,  or  before 
the  Mayor  or  Recorder  of  such  town  or  village,  which  oath,  with  the 
certificate  of  the  officer  administering  the  same,  shall  be  filed  with  the 
Recorder  of  the  town  or  village.]     (h.) 

§782.  Effect  of  failure  to  hold  election.  [The  franchises  of  such  corpor- 
ation shall  not  be  forfeited  or  discontinued  by  a  failure  to  hold  the  elec- 
tion at  the  proper  time ;  but  the  officer  or  other  person  authorized  by  law, 
or,  on  their  failure,  any  Justice  of  the  Peace  therein,  may  at  any  time,  on 
giving  the  inhabitants  at  least  five  days'  notice  thereof,  by  advertisement  J^-^^^*^^^-^^"^ 
in  some  newspapers,  or  by  written  or  printed  notices  at  three  or  more 
public  places  in  the  corporation,  hold  such  election ;  and  the  persons 
elected  at  such  election  shall  have  the  same  powers  and  authorities  as  if 
they  had  been  elected  at  the  regular  period.]     (i.) 

§783.  Qualified  voters.  [All  persons  wdio  have  heen  bona  fide  residents 
of  such  town  or  village  for  six  months  next  preceding  a  charter  election 
held  therein,  and  who  are  qualified  voters  under  the  Constitution  and 
laws  of  the  State,  and  none  others,  shall  be  allowed  at  any  charter  elec-(j')  Act  of  1S72^ 

...  .  D    19 

tion  in  said  town.  But  no  person  shall  be  deemed  a  resident  of  any  such 
town  or  village  by  reason  of  being  a  student  of  any  school  or  college 
therein,  or  being  stationed  therein  for  any  temporary  purpose.]  (j.) 

§784.    Vacancies  and  contested  elections.    [When  a  vacancy  shall  occur 
fi'om  any  cause  in  the  office  of  Mayor,  Recorder,  or  in  the  Council,  the 
vacancy  shall  be  filled  by  appointment  by  the  Council  from  among  thCp^V^^^*^'^^'^^'^' 
citizens  of  the  town  or  village,  eligible  under  this  chapter.   All  contested 
elections  shall  be  heard  and  decided  by  the  Council.]    (k.) 

§785.  Presiding  officer,  quorum,  books,  etc.  [The  Council  shall  be  pre- 
sided over  at  its  meetings  by  the  Mayor,  or,  in  his  absence,  by  one  of  the 
Councilmen,  elected  by  a  majority  of  the  Council  present,  and  a  majority 
of  the  council  shall  be  necessary  to  form  a  quorum  for  the  transaction  of 
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business.  The  Council  shall  cause  to  be  kept  in  a  well-bound  book  an  accu- 
rate record  of  all  its  proceedings,  by-laws,  acts,  orders  and  resolutions, 
which  shall  be  fully  indexed  and  open  to  the  mspection  of  any  one  who 
Hi  A  *    P1C-.  is  required  to  pav  taxes  to  such  town  or  villaire.     At  such  meetiuo:  of  the 

(U  Acts  of  IbiJ,    _  ^     M         1  T  i»    X 1  1        i  ,'  I       n    1  1  1  ^ 

p.  ii>.  Conned,  the  proceciungs  ot  the  last  meetuig  shall  be  read,  and  corrected, 

if  erroneous,  and  signed  by  the  presiding  officer  for  the  time  being. 
Upon  the  call  of  any  member,  the  yeas  and  nays  on  any  question  shall  be 
taken  and  recorded  on  the  journal.  The  Mayor,  in  case  of  a  tie,  shall 
have  the  casting  vote.]     (1.) 

§780.  Powers  and  duties  of  the  council.  [The  Council  of  such  town  or 
village  shall  have  power  therein  to  lay  off,  vacate,  close,  open,  alter,  curb, 
jxive  and  keep  in  good  order,  and  repair  roads,  streets,  alleys,  side-walks, 
cross-walks,  drains  and  gutters,  for  the  use  of  the  public,  or  of  any  of  the 
citizens  thereof,  and  to  improve  and  light  the  same,  and  have  them  kept 
free  from  obstructions  on  or  over  them ;  to  regulate  the  width  of  side- 
walks on  the  streets,  and  to  order  the  side-walks,  foot-ways,  cross-walks, 
drains  and  gutters  to  be  curbed  and  paved  and  kept  in  good  order,  free 
and  clean,  by  the  owners  or  occupants  thereof,  or  of  the  real  property 
next  adjacent  thereto;  to  establish  and  regulate  market;  to  prescribe  the 
time  of  holding  the  same;  to  prevent  injury  or  annoyance  to  the  public 
or  individuals  from  anything  dangerous,  offensive  or  unv/holesome ;  to 
prevent  hogs,  cattle,  horses,  sheep  and  other  animals  and  fowls  of  all 
kinds  from  going  at  large  in  such  town  or  village ;  to  protect  places  of 
divine  worship  in  and  about  the  premises  where  held ;  to  abate,  or  cause 
to  be  abated,  ^\\j  thing  which,  in  the  opinion  of  a  majority  of  the  whole 
Council,  shall  be  a  nuisance;  to  regulate  the  keeping  of  gunpowder  and 
other  combustibles;  to  provide,  in  or  near  the  town  or  village,  places  for 
tlie  burial  of  the  dead,  and  to  regulate  interments  therein ;  to  provide  for 
the  regular  building  of  houses  or  other  structures,  and  for  the  making 
of  division  fences  by  the  owners  of  adjacent  premises,  and  the  drainage 
of  lots  by  proper  drains  and  ditches;  to  make  regulations  for  guarding 
against  danger  or  damage  by  fire;  to  protect  the  property  and  person  of 
(ra)  Acts  of  the  citizens  of  such  town  or  village,  and  to  preserve  peace  and  good 
IS, 2,  p.  20.  order  therein,  and,  for  this  purpose,  to  appoint,  when  necessary,  a  police 
force  to  assist  the  marshal  in  the  discharge  of  his  duties ;  to  prescribe  the 
♦•  ]:)o^vers  and  define  the  duties  of  the  officers  appointed  by  the  Council,  fix 

their  term  of  service  and  compensation,  require  and  take  from  them  bonds 
when  deemed  necessary,  payable  to  such  town  in  its  corporate  name,  with 
such  sureties  and  in  such  penalty  as  the  Council  may  see  fit,  conditioned 
for  tlie  faithful  discharge  of  their  duties ;  to  erect,  or  authorize,  or  prohi- 
bit the  erection  of  gas-works  or  water- works  in  the  town;  to  prevent 
injury  to,  or  pollution  of,  the  same,  or  to  the  water  or  healthfulness  of 
the  town ;  to  regulate  and  provide  for  the  weighing  of  hay,  coal  and  other 
articles  sold  or  for  sale' in  the  town,  and  to  provide  a  revenue  for  the 
town  and  appropriate  the  same  to  its  expense;  to  provide  for  the  annual 
assessment  of  taxable  property  therein,  and  to  adopt  rules  for  the  regula- 
tion and  government  of  its  own  body.  To  carry  into  effi^ct  these  enumer- 
ated powers  and  all  others  conferred  upon  such  town  or  village,  or  its  Coun- 
cil,  by  this  chapter,  or  by  any  future  Act  of  the  Legislature  of  the  State, 
the  Council  shall  have  power  to  make  and  pass  all  needful  orders,  by- 
laws, ordinances,  resolutions,  rules  and  regulations,  not  contrary  to  the 
Constitution  and  laws  of  this  State,  and  to  prescribe,  impose  and  enact 
reasonalde  fines,  penalties  and  imprisonments  in  the  county 'jail,  or  the 
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l)lace  of  iinj)n.sonnicnt  in  said  incorporation,  if  there  }>c  one,  for  a  te-rin 
not  cxccedinj^  thirty  days,  for  the;  violation  tliereof]     fni.) 

§787.  TaxiiHy  on  v)/iM,  and  lu/w  [c/v'wd.  ['Jlie  Council  shall  cause  to  he 
annually  made  up,  and  entercKl  ujxin  its  journal,  an  ac(Mjrate  estimate  of 
all  sums  which  are  or  may  he  lawfully  chargeahle  on  such  town  or  vil- 
lage, and  which  ought  to  be  ]>aid  within  one  y(.'ar,  and  it  shall  ordr^r  a 
levy  of  so  much  as  may  in  its  ()])inl()n  he  necessary  to  pay  the  same,  'i'he 
levy  so  ordered  shall  be  upon  all  dogs  in  the  said  town  or  village,  and ''n)  Acta  of  1872, 
upon  all  the  real  and  personal  estate  therein,  subject  to  State  and  county 
tax:  Provided,  that  the  tax  so  levied  sliall  not  exceed  one  dollar  on  eveiy 
hundred  dollars  of  the  value  thereof.]     (n.) 

§788.  Btrects,  by  whom,  and  how  worked.  [Every  male  resident  of  said 
town  or  village,  not  under  sixteen  nor  over  fifty  years  of  age,  shall,  if 
required  by  the  Council  thereof,  work  not  exceeding  fifteen  days,  by  him- 
self or  an  acceptable  substitute,  on  the  roads,  streets  and  alleys  of  said 
town  or  village,  under  the  direction  of  the  superintendent  of  roads,  streets 
and  alleys,  or  may  be  released  from  such  work  upon  the  payment  to  the 
superintendent  or  Council  of  such  amounts  as  may  be  fixed  by  the  Council, 
the  money  so  paid  to  be  used  in  the  improvement  of  said  roads,  streets  ^ 
and  alleys;  and  if  said  work  and  money  so  paid  in  is  not  sufficient  to  put  p!  21.^  ^°  '  ' 
and  keep  the  roads,  streets,  alleys,  side-walks,  cross-walks,  drains  and 
gutters  of  such  town  or  village  in  good  repair,  the  Council  thereof  shall 
levy  a  tax  on  all  the  subjects  of  taxation  therein,  sufficient  for  that  pur- 
pose, and  to  pay  all  other  expenses  incident  thereto,   (o.) 

§789.  Licenses.  Whenever  anything,  for  which  State  license  is  required, 
is  to  be  done  within  such  town,  or  village,  the  Council  may  require  a  town, 
or  village,  license  therefor,  and  may  impose  a  tax  thereon  for  the  use  of 
the  town,  or  village,  and  may  also  require  a  bond,  with  sureties,  condi-^Pl,^*^^^°^^^"-' 
tioned  as  prescribed  in  779  section,  payable  to  such  town  or  village,  in 
such  penalty  as  it  may  think  proper,  and  may  revoke  such  license  at  any 
time,  if  the  condition  of  said  bond  be  broken.]  (p.) 

§790.  ^larshaVs  duty.  [It  shall  be  the  duty  of  the  marshal  to  collect 
the  town,  or  village  taxes,  fines,  levies  and  assessments,  and  in  case  the 
same  are  not  paid  within  one  month  after  they  are  placed  in  his  hands 
for  collection,  the  Council  shall  issue  execution  therefor,  and  the  marshal  ^^i^-^^^^  of  is:2, 
may  levy  and  sell  therefore,  in  like  manner,  and  under  the  same  regula- 
tions as  the  officers  of  the  State  are  now  authorized  to  levy  and  sell  under 
other  executions.]  (q.) 

§791.  Lien  for  taxes,  hoio  enforced.  [There  shall  be  a  lien  on  real 
estate  within  such  town,  or  village,  for  the  town  or  village,  taxes  assessed 
therebn,  and  for  all  other  fines  and  penalties  assessed,  or  imposed  upon 
the  owners  thereof  by  the  authorities  of  such  toAvn,  or  village,  from  the 
time  the  same  are  assessed  or  imposed,  which  shall  have  a  priority  over  i:rK\ctsofis:2, 
all  other  liens,  except  the  lien  due  the  State  and  county,  and  may  be  ^^ 
enforced  in  the  same  manner  as  now  prescribed  by  law,  for  the  enforce- 
ment of  the  lien  for  county  taxes,  or  in  such  other  manner  as  the  Council 
may  by  ordinance  prescribe.]    (r.) 

§792.  Powers  and  duties  of  Mayor.  The  Mayor  shall  be  the  chief 
executive  officer  of  the  town  or  village ;  he  shall  take  care  that  the  ordei^, 
by-laws,  ordinances,  acts,  and  resolutions  of  the  Council  are  fliithfully 
executed;  he  shall  be  ex  officio  Justice  of  the  Peace  within  the  town,  or 
village;  shall,  within  the  same,  possess  and  exercise  all  the  powers  and 
duties,  vested  by  law^  as  a  Justice  of  the  Peace,  except  that  he  shall 
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have  no  jnnsdiction  as  such  in  erhninal  cases.  He  shall  have  control 
of  the  ]ioliee  of  the  town,  or  village,  and  may  appoint  special  police 
oihcers  whenever  he  deems  it  necessary,  and  it  shall  be  his  duty,  espe- 
cially, to  see  that  the  peace  and  good  order  of  the  town  or  village, 
are  ]n'eserved,  and  that  persons  and  pro])erty  therein  are  protected,  aind 
to  this  end  he  may  cause  the  arrest  and  detention  of  all  riotous  and 
disorderly  ])ersons  in  the  town,  or  village,  before  issuing  his  warrant 
tlierefor.  He  shall  have  power  to  issue  executions  for  all  fines,  pen- 
alties, and  costs  imposed  by  him,  or  he  may  require  the  immediate  pay- 
ment thereof,  and  in  default  of  such  payment,  he  may  commit  the  party 

(?i  Acts  of  1S72.  "^  default  to  the  jail  of  the  "county  in  which  such  town  or  village  is 

r-~-  situated,  or  other  place  of  imprisonment  in  such  corporation,  if  there 

be  one,  until  the  fine,  or  penalty,  or  costs  shall  be  paid ;  but  the  term 
of  imprisonment  in  such  case  shall  not  exceed  thirty  days.  In  the 
absence  from  the  town  or  village,  or  sickness  of  the  Mayor,  or  during 
any  vacancy  in  the  office  of  JNIayor,  any  one  of  the  Councilmen  selected 
bv  the  majority,  shall  perform  his  duties,  and  be  vested  with  all  his  pow- 
ei-s.]    {,.)  _ 

§793.  Compensation  of  offiocrs.  [The  Mayor,  Recorder  and  Marshal  of 
the  town  or  village  shall  each  receive  such  compensation  for  their  services 

(t)Actsof  18<2,  ,^g  may  be  fixed  by  Council,  wdiich  shall  not  be  increased  or  diminished 
during  their  term  of  office.]     (t.) 

§794.  Jailfee^,,  how  paid.    [The  expense  of  maintaining  any  person 

(u>Actaofi8T2  ^^'^^^^^^^^^^^  ^^  ^^^^  couuty  jail,  or  other  place  of  imprisonment,  by  the 

p-  22.  INIayor,  shall  be  paid  by  the  town  or  village,  and  all  costs  incurred  in 

the  incorporation  of  any  town  or  village  shall  be  paid  by  the  same.]   (u.) 

§795.  Limits  of  towns,  hoio  extended.    [The  question  of  extending  the 

limits  of  such  corporation  shall  be  submitted  to  the  people  of  the  district 

(v)Actsofis72.  to  be  included,  and  if  two-thirds  of  such  people  vote  for  extension,  the 

^'  ^  same  may  be  made.]     (v.) 

§796.  Officers  shall  not  contraety  when.  [No  person  holding  office 
under  any  municipal  corporation  shall,  during  the  time  for  w^hich  he  was 
elected  or  appointed,  be  capable  of  contracting  with  such  corporation  for 

^^)  Acts  of  1872,  the  performance  of  any  work  which  is  to  be  paid  for  out  of  the  treasury, 
nor  shall  any  person  be  capable  of  holding  or  having  any  interest  in  such 
contract,  either  by  himself  or  by  another,  directly  or  indirectly.]     (w.) 

§797.  Municipjal  debts,  how  created.  [No  city,  town  or  village  shall 
create  any  debt  except  the  ordinary  expenses  of  said  city,  town  or  village, 

p.  22.  '"'  unless  by  a  vote  of  a  majority  of  the  citizens  of  said  city,  town  or  village, 

at  an  election  to  be  held  specially  for  that  purpose.]     (x.) 
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TITLE  YIII. 

PUBLIC  KEVEXUE. 


CHAPTER  L 

TAXATION  BY  THE  STATE. 


Abticle    1. — Persons  and  Property  Exempt 

Article  2. — System  of  Taxation — Persons  and  Property  Taxed, 

Article  3. — Taxes  on  Barihs,  Railroads,  etc. 

Article  4. — Taxes — lioio  Peturned  and  Collected, 

Article  5. — Proceedings  against  Delinquent  Tax  Payers, 

Article  6. — Delinqueiit  Collectors  and  Receivers ^  etc. 

Article  7. — Tax  Receivers, 

Article  8. — Tax  Collectors, 

Article  9. — Compensation  of  Collectors  and  Receivers, 

Article  10. — Miscellaneous  Provisions, 


ARTICLE  I. 

persons  AND   PROPERTY   EXEMPT. 

Section  798.  Persons  and  property  exempt  frona  taxation  enumerated. 

§798.  (796.)  Persons  and  property  exempt  from  taxation.    The  follow- -^ct„9X^'^'.^-f 
ino^  persons  and  property  are  exempt  from  taxation:  1820.  c.'prL 

.I  •.  .Aft  of  IS."*! -'t"'' 

1.  All  property  specially  exempted  by  the  Constitution  of  the  United  p.  2S9.       "  " 
States  or  of  this  State. 

2.  All  lands,  mines  and  minerals  belonging  to  this  State  or  the  United 
States. 

3.  All  buildings  erected  for  and  used  as  a  college,  incorporated  acade- 
my, or  other  seminary  of  learning. 

4.  All  buildings  erected  for  and  used  for  public  worship,  or  for  school 
houses,  or  both. 

5.  All  Court-houses,  jails,  or  other  county  buildings. 

6.  [All  public  buildings  owned  by  any  incorporated  city  or  town  in^l^^-^^^^gj^^^-" 
this  State.]     (a.) 

7.  All  poor  houses,  alms  houses,  houses  of  industry,  and  any  house 
belonging  to  any  charitable  institution. 

8.  The  real  and  personal  estate  of  any  public  library,  and  that  of  any 
other  literary  association. 

9.  The  several  lots  and  buildings  attached  to  the  iiA^e  last  mentioned 
exemptions,  including  all  necessary  furniture  belonging  to  each. 

10.  All  books  and  philosophical  apparatus,  and  all  paintings  and 
statuary  of  a  company  or  association  kept  in  a  public  hall,  not  held  as 
merchandise  or  for  the  purpose  of  sale. 
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11.  All  st<x»ks  owned  by  the  State,  or  by  literary  or  charitable  institu- 
tions, for  the  loiritiniate  purpose  of  such. 

12.  All  plantation  and  mechanical  tools,  and  all  household  and  kitchen 
furniture,  not  above  the  value  of  three  hundred  dollars,  not  held  for  sale 
or  a.s  merehandise. 

13.  All  poultry,  and  two  hundred  dollare  in  value  of  other  property, 
besides  the  special  exemptions,  but  which  latter  do  not  obtain  in  favor  of 
non-residents. 

14.  .VU  annual  crops  and  provisions,  all  fire-arms  and  all  munitions, 
and  all  wearing  apparel  not  held  as  merchandise. 

15.  All  owners  of  stock  in  any  incorporated  company  lia])le  to  taxa- 
tion on  its  capital  for  such  stock  shall  not  be  taxed  as  individuals.  As 
to  county  tax,  see  section  509. 

16.  All  places  and  monuments  of  the  dead  and  implements  of  burial. 

j    17.  The  property  of  revolutionary  soldiers  and  their  widows,  to  the 
value  of  one  thousand  dollars. 


ARTICLE  II. 


SYSTEM   OF   TAXATION,   AXD   PEESONS  AND   PROPEETY  TAXED. 


Skction. 

799.  Taxable  property—what. 

800.  Printing  pre!?ses,  etc. 

801.  Bonds,  notes  and  other  obligations. 

802.  Lands  held  by  warrant  or  ungranted. 
808.  Lands,  etc.,  held  by  non-residents. 

804.  Taxable  property — assessments. 

805.  Assessments — when  and  by  whom. 

806.  Amount  of  taxes  to  be  assessed. 


Srctiox. 

807.  Tax— in  what  funds  to  be  paid. 

808.  Defanlt  and  insolvent  list. 

809.  Specific  taxes — Items  enumerated. 

810.  Property  specifically  taxed,  etc. 

811.  License  to  exercise  a  privilege. 

812.  Taxes  to  be  paid  before  other  debts. 

813.  Conveyances  and  judgments,  etc. 

814.  Person  to  whom  conveyance  is  made. 


§799.  (797.)  Taxable  property.  All  real  and  personal  estate,  whether 
Act  of  l85i-'52,  owned  by  individuals  or  corporations,  resident  or  non-resident,  are  liable 
^'     ■  to  taxation,  unless  specially  exempted. 

§800.  Tax  on  printing  presses  and  material.  [Printing  presses,  types, 
f  )  A  t    f  18-2  ^^^  other  printing  material  shall  be  assessed  and  taxed  as  other  personal 


p.  <0. 


Act  of  m5S,  p 
1:5. 


property,  excepting  three  hundred  dollars  of  the  value  thereof,  in  each 
printing  office,  which  amount  shall  be  exempt  from  taxation.]     (a.) 

§801.  (798.)  Bonds,  notes^  etc.^  of  non-residents ;  bonds  of  other  States. 
Bonds,  notes,  or  other  obligations  for  money,  on  persons  in  other  States, 
or  JDonds  of  the  United  States,  or  of  other  States,  or  bonds  of  corpora- 
tions of  other  States,  and  shipping,  are  the  subjects  of  return  and  taxa- 
tion in  this  State. 

§802.  (799.)    TJngramted  lands  and  stoch  corporations.    All  lands  held 

under  warrants  and  certificates,  but  not  granted,  are  liable  to  taxation; 

p.^m '^^^■^'^^'  and  all  mone3^ed  or  stock  corporations,  unless  exempted  or  differently 

provided  for  in  their  charters,  are  liable  to  taxation  upon  such  capital 

stock  as  other  property. 

§803.  (800.)  Non-resident  ovmers  of  property  liable.  Lands  or  other 
property  belonging  to  citizens  of  the  United  States,  not  resident  of  this 
State,  cannot  be  taxed  higher  than  the  property  of  residents,  but  all  the 
property  of  snch  non-residents,  whether  their  "property  be  real  or  per- 
sonal, in  this  State,  must  pay  taxes  on  the  same  herein. 

Discrimination  between  property  of  residents  and  non-residents:  25  ("}<).,  GlO.  Non-residents 
not  required  by  our  law  to  pay  taxes  on  notes  held  by  them  on  citiz  jns  of  tliii  State :  44  Ua.,  051. 
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§804.  (801.)   Taxable  property  to  he  assessed,  hy  v'hom.    All  property 
or  other  thing  of  valuer  sul)j(!et  to  t}ix;itIon,  rrmst  l>e  given  in  by  the  tax  Act  ofi8.3i-'y2* 
payers  as  liereinafter  set  forth,  at  its  fair  market  valM(;,  and  must  he  taxed ''•^^^* 
aceording  to  its  value  on  an  assessment  to  be  made  by  thf;  Governor, 
whieh  must  not  exceed  one-eighth  of  one  per  cent,  per  annum,  without 
the  assent  of  the  General  Assembly. 

•'According  to  its  Viilno,"  under  the  CoriHfitution  oflHGS:  41G.a.,22;  42  Ga.,  410,  500;  43  Ga., 
391;  Augusta  ««.  National  B;i,nk  of  Au),'usta,  July  term,  1H72. 

§805.  (802.)  Assessment,  when  to  be  made.  Such  assessment  must  be 
made  each  year,  as  soon  as  the  value  of  the  taxable  ])roperty  is  substan-^^^  of  l85i-'52, 
tially  known  by  the  Comptroller  General,  who  shall  assist  the  Governor  i^- -^i- 
in  making  the  assessment,  and  immediately  send  Avritten  or  j)rinted 
notices  to  each  tax-collector,  of  the  Governor's  order,  and  also  publish  a 
copy  thereof  for  the  space  of  thirty  days  in  some  public  gazette  at  the  seat 
of  government. 

§806.  (803.)  Amount  of  taxes  to  he  assessed.  The  amount  of  taxes 
assessed  shall  not  exceed  the  actual  annual  wants  of  the  State  govern- 
ment, exclusive  of  the  commissions  of  collectors  and  receivers,  and  any 
other  expense  that  may  be  lawfully  incurred  in  assessing  and  collecting 
them. 

§807.  (804.)  In  what  funds  taxes  are  to  he  paid.     Taxes  must  be  paid 
in  gold  or  silver,  or  in  the  bills  of  such  banks  as  pay  specie  promptly,  ^ct  of  1S04,  c. 
unless  specially  excluded  by  law  or  otherwise  directed  by  the  Governor.  ^{^^[^12  *^^f  ^ 

§808.  (805.)  Default   and  insolvent  list.     In  netting  the  digest,  the 
default  list  shall  be  deducted  for  the  receivers,  and  the  insolvent  list  for  Act  of  isiT,  c. 
the  collectors.  _  _  _      Jii^i'^l,  i'. ^2.' 

§809.  (806.)  Specific  ta.xes.  Besides  the  ad  valorem  tax,  the  following 
specific  taxes  shall  be  assessed  per  annum,  and  estimated  in  fixins:  the  Act  of  i^''4,  r. 

^  ,  ,  ^  '  ^  1044.     Act  of 

rate  per  cent. :  iS4;3,  p.  iu75.  _ 

1.  Practitioners  of  law,  physic  and  dentistry,  five  dollars  each.  "t^  2S9.  "^^Act^of 

2.  Daguerreian,  ambrotype,  photographic,  and  similar  artists,  five  dol-  iS'^^-  p-  •5^'- 
lars. 

3.  Every  person  between  the  ages  of  twenty-one  and  sixty  years,  one 
dollar :  [Provided,  that  all  persons  blind,  and  not  having  in  their  own 
right  taxable  j^roperty  exceeding  in  value  five  hundred  dollars,  shall  be 

exempt  from  the  payment  of  poll  tax;  and  p)rovided,  also,  that  it  shall  (aglets  of  1S69, 
henceforth  be  unlawful  for  any  county,  city  or  corporate  authority  to  ^'  ^^'' 
assess  or  collect  any  capitation  tax  whatever,  except  street  tax,  and  that^^J^'^^f^^o^^s"^* 
only  after  opportunity  to  work  the  streets.]    (a.) 

4.  To  carry  on  the  business  of  an  auctioneer,  ten  dollars. 

5.  To  keep  a  pool  or  billiard  table  for  public  play,  twenty-five  dollars. 

6.  To  keep  a  bagatelle  table  for  public  play,  ten  dollars. 

7.  To  keep  a  ten-pin  alley,  or  alley  of  like  kind,  for  public  play,  ten 
dollars. 

8.  To  keep  any  other  table,  stand  or  place,  for  any  other  game  or  play, 
with  or  without  a  name,  unless  for  exercise  or  amusement  only,  and  not 
prohibited  by  law^,  ten  dollars. 

9.  To  keep  a  public  race  track,  fifty  dollars. 

§810.  (807.)  Property  specifically  taxed.  "Where  persons  are  taxed 
specifically  for  keeping  a  billiard  or  pool  table,  bagatelle  table  or  ten-pin 
alley,  they  need  not  give  in  the  value  thereof. 

§811.  (808.)  License,  ivhen  necessary.  iS'o  assessment  or  payment  of 
tax  to  the  State  is  to  exonerate  the  person  from  taking  out  a  license  from 
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the  county,  or  city,  or  incorporated  town,  in  cases  where  they  are  required 
by  law  so  to  do. 

Whore  a  physioi.in  i.^  lioon?ed  by  authority  of  the  State,  the  city  of  Snvannah  cannot  require 
hiiu.  under  penalty,  to  take  out  a  license  before  he  can  practice  his  profession  :  36  Ga.,  ■ilX).  But 
tiic  practice  oi'  his  profession  in  the  city  is  the  subject  of  taxation  :  lb.    See,  also,  note  to  ^1422. 

§812.  (809.)  Taxes  to  be  first  paid.  Taxes  shall  be  paid  before  any 
Aetofiso4,  C.  other  debt,  lion  or  claim  whatsoever,  and  the  property  returned  or  held 
j^ivTS,  2533,      iit  the  time  oi  giving  m,  or  alter,  is  always  subject. 

^^^^  Lien  of  taxes  :  8  Ga.,  479. 

§813.  (810.)    Convei/ances  and  judgments  to  avoid  payment  of  taxes 
void.     ^Vll  deeds  of  gift,  mortgages,  sales  and  assignments  of  property 
Actof  1SC4,  c.  of  any  kind,  made  to  avoid  payment  of  taxes,  or  judgments  procured  to 
r.  i*.^.M.\  ^^  rendered  for  the  same  purpose,  are  null  and  void. 

§814.  (811.)  Doneey  etc.,  property  liable.     The  person  holding  such 
property-,  or  to  whom  such  conveyance  may  be  made,  is  liable  for  such 
-A-ct^gJ"^  isw,  c.  taxes,  and  the  property  also,  whenever  found,  no  matter  in  whose  posses- 
sion it  mav  be. 


ARTICLE   III. 


TAXES   OX   BANKS,   EAILEOADS   AND   OTHER   COEPORATIONS. 


Section. 

815.  Banks,  etc.,  ho'vir  taxed. 

816.  Railroads  and  other  corporations, 

817.  Private  banks  and  bankers. 

818.  Special  provisions  for  railroads. 

819.  Tax  on  non-resident  roads. 

820.  Foreign  banks — agents. 


Section. 

821.  Foreign  insiirance  companies. 

822.  Express  companies. 

823.  Lotteries. 

824.  Illegal  sale  of  lottery  tickets. 

825.  How  contested  by  defendant. 


fa)  Acts  of  1871 
11,  j>p.  21, 22. 


§815.  (812.)  Mode  of  taxing  hanJc  stock.  [All  shares  in  any  bank,  or 
corporation  having  banking  privileges,  in  this  State,  shall  be  given  in  by 
the  individual  or  corporation  owning  the  said  shares,  which  shall  be  taxed 
according  to  the  fair  market  value  of  such  shares,  on  the  first  day  of 
Act  of  1S17,  c.  April  of  the  year  for  which  they  are  returned :  Provided,  that  the  bank, 
lii!* c'.  pf iJtl  or  corporation  with  banking  privileges,  may,  through  the  proper  officer, 
return  all  the  shares  belonging  to  its  shareholders  and  pay  the  tax  for 
them;  and  in  that  event,  the  individual  shareholder  shall  not  be  liable 
to  return  his  shares  :  Provided,  further,  that  in  the  event  the  bank  or  cor- 
poration itself  should  elect  to  make  the  return,  it  shall,  through  its  proper 
officer,  give  notice  to  each  of  its  shareholders  to  that  effect,  on  or  before 
the  31st  day  of  March,  in  each  and  every  year.]     (a.) 

§816.  (813.)  Tax  on  railroads  and  other  corp>orations.   The  several  rail- 
roads and  other  incorporated  or  unincorporated  companies  of  every  kind, 
exce])t  banks  which  are'  not  exempt  by  their  charter  otherwise,  or  for 
which  there  is  not  a  different  method  of  taxation  specially  prescribed,  pay 
p.%/7:t.  ActV)fthe  same  rate  per  cent,  upon  the  whole  amount  of  their  capital  stock  paid 
Act'of\8&-^54i  ^"  ^•'^  '^^  levied  on  other  capital,  together  with  the  same  rate  per  cent,  upon 
I'-  i^'J-  their  net  annual  profits :  ^Provided,  that  this  section  shall  not  be  so  con- 

strued as  to  include  Loan  and  Building  Associations,  but  the  same  are 
p.ik*^^     ' '  hereby  declared  exempt  from  taxation  upon  their  capital  stock  and  net 
annual  profits.]     (a.) 

What  is  capital  stock  and  liable  to  taxation:  8  Ga.,  486;  14  Ga.,  275;  40  Ga.,  646;  44  Ga.,  388, 
.W.  "What  tffxcs  upon  Georgia  Kail  ror  1  a;id  lianking  Company  are  illegal  by  their  charter:  26 
Gn.,  c/A .  Uy  Act  of  18-52,  "  capital  Btock,"  not  the  company  as  a  corporate  body,  is  taxable  :  37  Ga., 
620. 
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§817.  (<S14.)  Private  hankers j  cM.     'J1i(;  provisions  of  the  V'^^'<'^^y^^^\l^,%';^-j^^'jl'^^;^f 
sections  aj)})!/  to  j)rivate  bank(;rs,  ])rokers,  or  exeliange  merefiants.  iiii,  c'.  p.  1068. 

§818.  (815.)  Jlailr oa/h — 'when  to  pay  one-ha/J'  of  one  pf-r  cent.  Tlio 
several  railroads,  by  wliose  charters  a  hi^h(;r  tax  is  fojfjjidden,  and  such 
as  are  now  or  may  hereafter  be  in  operation  that  do  not  pay  a  dividend  ^^J^^'^'fl^^*  ^« 
exceeding  six  per  cent.,  shall  j)ay  only  one-half  of  one  |)er  cent,  upon  the 
net  annual  income  of  each,  until  tlu^y  ])ay  a  divid(;nd  of  eight  per  cent, 
per  annum,  in  which  shall  be  included  the  reserved  fund,  at  which  time 
they  are  to  be  taxed  as  other  capital. 

§819.  Non-resident  railroads,  how  taxed,  [All  railroad  companies 
located  in  other  Statc;-^  and  having  a  terminus,  or  any  part  oi'  its  road  in 
this  State,  shall  be  taxed  as  follows:  If  such  railroad  comj)ani(iS  have  a 
terminus  in  this  State,  they  shall  be  liable  to  pay  taxes  on  all  their  prop- 
erty in  this  State,  except  their  right  of  way  and  track,  including  bridges; 
and  if  they  have  no  terminus  in  this  State,  such  railroad  com] )anies  shall  Feb.  1873. 
pay  a  tax  upon  their  net  earnings  as  railroad  companies  of  this  State,  in 
the  proportion  that  the  length  of  the  road  in  this  State  bears  to  the  whole 
length  of  said  road :  Provided,  if  in  any  case  the  tax  upon  the  net  earn- 
ings of  such  companies  shall  amount  to  a  greater  sum  than  a  tax  upon 
their  property,  then  said  companies  shall  pay  the  tax  on  their  earjiings.]  (a.) 

§820.  (816.)  Agents  of  foreign  banks  and  brokers.     Every  agent  of 
any  foreign  bank  or  individual  not  a  citizen  of  this  State,  doing  business 
herein,  with  or  without  an  office,  or  through  a  citizen  of  this  State  or  pp.So47,^i>53?' 
other  person,  shall  pay  the  same  rate  of  tax  as  is  imposed  upon  the  char-  ^%^^l  ^^\ct^of 
tered  banks  upon  one-third  of  the  highest  amount  of  loans  or  paper  dis-  isoo,  c.  p.'.iosi. 
counted,  or  exchange  purchased  by  him  and  running  to  maturity  at  any  p.Vl  Act' of  * 
one  time  during  twelve  months  immediately  preceding  such    returns,  ■^^^'  ^*  ^^^^' 
together  with  the  same  rate  per  cent,  upon  the  net  annual  profits  of  the 
agency. 

§821.  (817.)  Foreign  insurance  companies.     All  insurance  companies  ^^^  ^^  ^g.g 
out  of  this  State,  doing  business  herein,  shall  pay  one  per  cent,  upon  i'J^- 
premiums  received. 

§822.  (818.)  Express  companies.     Every  express  company  doing  busi- ^^ct  of  1S5S,  p. 
ness  in  this  State  shall  pay  a  tax  of  one  per  cent,  upon  the  gross  amount  ^^• 
of  their  profits  for  each  year  on  business  done  at  offices  in  this  State. 

§823.  (819.)  Managers  of  lottery.     Each  manager  of  any  lottery,  if  Act  of  1S5S,  p. 
authorized  by  the  laws  of  this  State,  shall  pay  to  the  State  Treasurer  one  ■^^'■^' 
thousand  dollars  annually,  free  of  all  costs  of  collection. 

§824.  (820.)  Illegal  sale  of  lottery  tickets.     If  any  person  makes  affi- 
davit that  any  one  is  selling  lottery  tickets  without  the  authority  of  the  Act  of  1S23,  c. 
laws  of  this  State,  the  tax  collector  of  any  county  shall  issue  a  /?.  fa.  for  ^"  '^' 
the  sum  of  one  hundred  dollars  for  each  act,  sworn  to  against  the  offend- 
ing person,  as  tax  executions  are  issued. 

Penalties  under  Act  of  1823  cannot  be  enforced  by  indictment:  29  Ga.,  616. 

§825.  (821.)  Fi.  fa.  may  be  contested.  The  defendant  may  contest 
the  collection  of  such  process  as  defendants  in  ordinary  /?.  fas.  may."^ 

*Laws  to  levy  and  collect  tnxes,  being  genernlly  for  one  year  only,  and  being  in  tbeir  nature 
temporary  and  clianging,  are  not  inserted  here.  The  reader  is  referred  to  the  Acts  of  the  Legis- 
lature on  that  subject. 
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ARTICLE  lY. 


TAXES — IIO^V   EETUEXED   AXD   COLLECTED. 


Skctiox. 
*>:!(>.  Koturn  of  bnnk?.  etc.,  how  made. 
S'JT.  (>ther  return!:,  to  whom  made. 
8l'S.  ^lincj:  and  l"arn\s,  whero  taxed. 
S'J*.'.  ^lino  or  farm  on  county  line. 
8.>i).  Non-ro^^idents. 
S;>1.  Lands,  etc..  of  non-residents. 
Js^i'.  Koturns  to  Coniptrollor,  how  made. 
Sv^.  In  what  tunds  taxes  payable. 
S;-54.  Returns  may  bo  by  agent. 
S;>5.  Oath  of  agent. 
S.%.  Oath  by  one  of  a  firm  sufficient, 
837.  Who  may  administer  oath. 
iSo,*^.  Kvidenee  of  oath. 
8;.-!9.  AVhen  receiver  must  assess. 

840,  Proceedings  thereon. 

841.  AVho  may  eom plain  of  returns. 
84-J.  Oath  of  assessors. 

S4o.  Detaultlns:  tax  payers. 

844.  Kelief  against  double  tax. 
84o.  Defaulter's  oath. 

846.  Blanks,  by  whom  furnished. 

847.  Lands,  how  returned. 

845.  How  entered  in  digest. 

841*.  Digests,  when  and  where  filed. 
850.  Mistakes,  how  rectified. 


Section.  , 

8M.  Tax  overpaid  refundea. 
852.  ]>efore  reaching  treasury. 
8;io.  Doubtful  cases. 

854.  Defaulters  double  taxed. 

855.  Double  tax  on  property. 
850.  Double  tax,  how  avoided. 
857.  Agent  of  noir-rcsidcnt  liable. 
85S.  "When  collector  must  pay,  etc. 

859.  Insolvent  list,  how  allowed. 

860.  When  allowed, 

861.  On  Avhat  tax  allowed. 

8()2.  Copy  of  list  to  be  retained. 
863.  List  must  be  recorded. 
8()4.  Comptroller  may  wait  for  list. 
865.  When  not  allowed. 
86().  New  officers  excused. 

867.  When  their  liability  attaches.    . 

868.  Collector's  duty  as  to  digests, 
860.  Further  time  may  be  allowed. 

870.  Taxes  for  former  years. 

871.  Estates  not  liable,  when. 

872.  Land  maps  to  be  made. 

873.  Lands,  where  and  how  returned. 

874.  Wild  lands,  how  returned. 

875.  Wild  lands  of  non-residents,  etc. 


]..  2.0. 


§826.  (822.)  Returns  and  taxes  of  banks,  etc.  The  retiirns  of  all 
banks,  railroad,  and  insurance  and  express  companies,  and  agents  of 
foreign  companies,  authorized  in  this  State,  shall  be  made  to  the  Comp- 
troller General  by  the  first  day  of  May  in  each  year,  and  the  taxes  thereof 
shall  be  paid  to  the  State  Treasurer  by  the  first  day  of  October  in  each 
year. 

§827.  (823.)  Returns,  to  whom  made.  All  other  companies  or  persons 
taxed  shall  make  their  returns  to  the  receiver  of  the  respective  counties 
where  the  persons  reside  or  the  ofSce  of  the  company  is  located,  except 
in  case  of  mining  companies  and  of  persons  who  cultivate  lands  in  coun- 
ties not  their  residence. 

§828.  (824.)  Returns  of  mining  companies,  etc.  Mining  companies 
A.f  ^f  1C-:;  'V  must  make  their  returns  in  the  county  where  the  mine  is  worked,  and 

Act  of  ISdo-  o6,  II'  11  n         ^  1 

those  who  have  such  plantations  must  make  the  returns  lor  them,  together 
with  the  stock  and  other  property  employed  thereon,  in  the  counties 
wliere  they  are  respectively  situated. 

§829.  (825.)  3Iine  or  plantation  on  county  line.  If  there  is  a  mine  or 
plantation  on  the  line  between  two  counties,  and  in  two  or  more  counties, 
the  returns  shall  be  made  in  the  county  where  the  improvements  or  most 
of  the  improvements  are. 

§830.  (82G.)  Non-residents  included.  The  provisions  of  the  tw^o  pre- 
ceding sections  apply  to  non-residents  who  hold  such  property  in  this 
State. 

§831.  (827.)  Returns  of  non-residents,  etc.  Lands  and  other  property 
of  non-residents  must  l)e  returned  and  paid  for  in  the  county  where  the 
lands  or  other  property  arc  res])ectivcly  situated. 

§832.  (828.) I  Returns  to  Comptroller,  how  made.  The  returns  of  all 
banks,  or  companies,  or  persons,  required  to  be  made  to  the  Comptroller 
General,  must  be  in  writing  and  sworn  to  by  the  presiding  officer  or 
agent  of  a  foreign  company  to  be  a  just,  true,  and  full  return  of  the  capi- 
tal stock,  net  annual  jirofits,  or  otlier  property  or  effects,  for  which  said 
bank  or  company  is  subject  to  taxation  by  the  laws  of  this  State. 


Act  of  1840.  C. 
p.  1U73. 
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§833.  (820.)  Jktyments,  how  rmidr.    Siicli  i)ayrncntH  rnnnt  l>e  made  in  ^^^^ 
tlie  funJs  ill  wliich  taxes  may  bo  paid  at  the  State  treasury,  i'rc.n  of*  any  ' 
expense  to  the  State. 

§834.  (8.'>().)  Other  retiirnfi,  horn  made.  Returns  of  otlier  eonipanies 
and  individuals  may  be  made  by  thcjmselves  or  aj^ents  to  the  proper  t^ix 
receiver,  by  the  finst  day  of  July  in  each  year,  for  i)rc)perty  held  and  sub- 
ject to  taxation  on  tlie  first  day  of  April  ])reviously;  and  payments  to  the 
tax  collector  by  the  first  (kiy  of  Octobc^r  in  (!ac[i  year. 

§835.  (831.)  Oath  of  agent.  When  any  of  the  oaths  of  a  tax  payer  are 
taken  by  an  agent,  the:^e  shall  also,  at  the  j)roper  place,  be  inserted  that 
he  does  so  as  agent  for  a  certain  person  or  persons,  or  company,  naming 
them. 

§836.  (832.)   Oath  of  one  of  a  firm  sufficient    Such  oaths  taken  by  any  j^^^  ^^  -^^j^^  q 
one  member  of  a  firm  or  unincorporated  company  without  a  presiding  i'- 1^^''*- 
ofiicer,  shall  be  suflficient  as  to  said  firm  or  company  property. 

§837.  (833.)  Oaihj  before  tvhom  taken.  They  are  taken  before  the  tax 
receiver,  who  is  authorized  to  administer  them;  but  the  oath  of  non-resi- 
dents, females,  absentees,  and  sick  persons,  may  be  written  out  in  full  and 
taken  before  any  person  authorized  to  administer  an  oath,  and  delivered 
to  the  receiver,  who  shall  file  such  oaths  in  the  office  of  the  Ordinar}-. 

§838.  (834.)  Digest,  when  evidence.    The  entry  in  the  digests  of  the  tax 
payers^  returns  shall  be  prima  facie  evidence  of  his  having  taken  such  ?^-i^. 
oath,  and  if  false,  he  is  guilty  of  false  swearing  and  is  liable  to  be  indicted 
and  to  be  punished  therefor,  as  prescribed  for  other  cases  of  false  swear- 
ing in  the  Penal  Code. 

§839.  (835.)  In  case  of  false  return^  tax  receiver  io  assess  value.    Each 
return  shall  be  scrutinized  carefully  by  the  tax  receiver,  and  if  in  his  m. 
judgment  he  shall  find  the  property  embraced  in  the  return,  or  any  por-  ^905^ 
tion  of  it,  returned  below  its  value,  he  shall  assess  the  value  at  once  or 
within  thirty  days  thereafter. 

§840.  (836.)  Siihseqiient  proceedings.    If  such  assessment  is  not  made 
by  the  receiver  instanter,  he  shall  give  the  tax  payer  notice  of  his  assess-  ^ct  of  is-58.  p. 
ment,  and  in  either  case  it  shall  be  the  tax  payer's  privilege  to  have  it  i'-'^- 
left  to  three  disinterested  persons,  one  of  whom  he  shall  select,  the  other 
shall  be  selected  by  the  receiver,  and  these  two  shall  select  a  third  if  they 
disagree,  a  majority  of  whom  shall  fix  the  assessment. 

By  Act  of  1804,  a  person  neglecting  or  refusing  to  give  in  his  taxable  property,  or  convicted 
pf  fraud  or  making  a  false  return  thereof,  is  liable  to  a  penalty,  one-half  of  ■which  goes  to  the 
informer.  In  20  Ga.,  585,  it  is  assumed  that  the  Act  is  still  of  force.  As  to  how  much  of  the  Act 
has  been  repealed,  see  28  Ga.,  85. 

§841.  (837.)  Property  returned  heloic  its  value.  It  is  the  privilege  of 
any  tax  payer  of  the  county  where  a  return  is  made  to  complain  to  the 
receiver  at  any  time  before  his  digest  is  completed  that  any  return  is 
below  the  true  value  of  the  property;  in  which  case  he  shall  notil}'  the 
person  who  made  the  return  complained  of,  if  practicable,  verbally  or  by 
writing,  giving  him  the  name  of  complainant  and  the  ground  of  com- 
plaint, and  shall  proceed  to  have  a  new  assessment  in  the  terms  of  the 
preceding  section. 

§842.  (838.)   Ocdh  of  assessors.    Whenever  such  assessors  are  called  in,  .  ,   „,,., 

.  "\Ct  of  l^J^    D 

they  shall  take  an  oath  before  the  receiver  to  do  justice  between  the  par-T'o. 
ties  at  variance  touching  the  true  assessment  of  the  tax  return. 

§843.  (839.)  Defaulting  tax  payer,  Jiow  relieved.     When  a  tax  payer  ,      ^        ^ 
has  been  returned  as  a  defaulter  and  double  taxed,  either  by  the  receiver  p.  105S.  _\ict 
or  collector,  the  Ordinary  is  authorized  to  relieve  the  deiaulter  of  the  ^^'^*'  ^'  ^''^' 
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}>onalty  for  dofanlt  at  tho  time  said  Ordinary  allows  the  collector  his 
insolvent  lists,  provided  that  said  tax  payer  shows  to  such  Ordinary,  by 
satisfaetory  evidence,  that  either  from  providential  or  other  good  cause  he 
had  not  an  op})ortunity  to  make  his  return  to  the  receiver  of  tax  returns^ 
and  at  the  time  of  such  release  pron\])tly  pays  his  proper  tax  and  one 
dollar  to  the  collector  as  his  lee,  the  collector  shall  promptly  inform  the 
Comptroller  General  of  such  release  and  the  amount  of  taxes  paid. 

§844.  (840.)  Dcfaulfo's,  Jww  relieved  from  double  tax.    All  defaulters 

,   ,    may  at  any  time  and  for  the  same  causes,  before  the  digest  is  made  up 

i*.  iv^i.  '*^  '    '  and  ready  to  be  sent  to  the  Comptroller,  save  the  double  tax  by  likewise 

giving  in  to  the  Ordinary  and  paying  him  one  dollar,  who  shall  give  a 

coi\y  of  such  returns  instanter  to  the  receiver,  and  he  shall  enter  it  in  the 

several  digests. 

§845.  (841.)  Defaulter's  oath.  The  Ordinary,  in  the  cases  set  forth 
in  sections  843  and  844,  shall  require  the  tax  payer  to  swear  to  the  cause 
of  his  delay,  and  shall  state  the  same  in  the  copies  furnished  the  Comp- 
troller or  receiver. 

§846.  (842.)   GomptroUer  to  furnish  receivers  blank  forms.    The  Comp- 

Act  of  184c..  c.  troUer  General  shall  furnish  all  the  receivers  of  tax  returns  with  a  siiffi- 

p.  1076.  cient  number  of  blank  forms  to  conform  to  the  tax  laws,  by  which  they 

shall  make  out  their  three  digests,  and  each  digest  shall  be  of  uniform 

size,  and  when  returned  shall  be  bound  ond  labeled. 

§847.  (843.)  Return  of  land,  hoiv  made.  In  making  a  return  of  taxa- 
ble proj^erty,  the  person  returning,  when  making  a  general  return,  shall 
Act  of  1S04.  c.  give  in  each  tract  or  lot  of  land  he  may  own,  specifying  its  location  by 
is^5i-oj,  p.  L^"'!  number,  district  and  section,  if  known,  the  number  of  acres,  if  known, 
and  its  aggregate  value,  in  which  must  be  included  the  value  of  the  build- 
ings, machinery,  toll  bridges,  ferries,  or  other  improvements  thereon  or 
apj^urtenant  thereto. 

§848.  (844.)  Retuynis,  hoio  entered  in  digests.     Such,  together  with  the 

Act  of  i?c.i-'52,  returns  of  personal  estate  and  other  interests  the  subject  of  taxation,  must 

p.  290.  be  returned  and  set  down  in  the  digest  in  separate  columns  according  to 

the  classification  furnished  the  receivers  by  the  Comptroller  General  in 

each  year,  and  their  aggregate  value  carried  out,  less  the  exemptions,  such 

being  specified. 

§849.  (845.)  Number  of  digests^  to  whom  furnished.    The  receiver  must 
make  out  three  of  such  digests  in  a  fair  and  le«^ible  handwritino^,  and 
p.  291.     '    """  furnish,  by  the  first  day  of  August  in  each  year,  one  to  the  Comptroller 
General,  one  to  the  Ordinary,  and  one  to  the  tax  collector. 

Digests  as  evidence:  McCrony  vs.  Manes,  July  term,  1872. 

§850.'  (846.)  Mistakes  in,  how  corrected.     If  a  receiver  makes  a  mis- 

Actof  ms  c   ^^^^  ^*"  ^^'^^  digest,  it  is  the  duty  of  the  Comptroller  General,  with  the 

p.  1077.     '    '  sanction  of  the  Governor-,  to  correct  such  mistake  by  making  the  necessary 

entries  in  the  digest  furnished  the  Comptroller,  and  must  in  writing  notify 

the  Ordinar}^  and  the  tax  collector  of  the  county  from  which  such  digest 

comes  of  such  mistake  and  correction. 

§851.  (847.)  Tax  overpaid  to  be  refunded  when  in  the  treasury.  If, 
by  reason  of  such  mistake,  or  from  any  other  cause,  a  tax  payer's  money 
'u%fiV^^^''' ^'  '^"^  ^^  ^^^^  treasuiy  for  a  greater  amount  than  he  is  liable  for,  of  which 
such  officer  is  clearly  satisfied,  he  may  certify  the  same  to  tlie  Governor, 
who  shall,  if  lie  ap])roves,  draw  his  warrant  on  the  treasury  in  favor  of 
such  tax  payer  for  the  pro2)er  amount,  out  of  any  moneys  not  otherwise 
appropriated. 
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§852.  (848.)  And  before  rc/ichinf/  the  trerisury.      If  such  mlHtakc  i-'*  A^-t  of  18%.'-j6 
asccrtiiiiied  bcJoni  the  tax  collector  Iius  j)aid  th(j  amount  into  tlic  tn;asury,  i>.  :i70. 
tlie  Coinj)tn)ller  Gcn(;ral/\vitli  tin;  sanctioM  of'tfie  Govonior,  sliall  autlior- 
ize  sucli  collc!(;tor  to  rciuud  tlui  auiouiit,  or  if  ho  has  not  collected  it,  to 
order  him  to  desist. 

§853.  (849.)  J)()u,hf.f(d  c/iHpfi.     When  any  similar 'cases  arise  which  are  Act  of  ia>5-'ci6, 
doubtful  in  the  opinion  of  the  Governor,  Ik;  shall   refer  the  matter  to  the^'-^'^- 
General  Assembly. 

§854.  (850.)  J)(fauUers  to  he  doubly  taxed.     If  a  person  fails  to  make 
a  return,  in  wliole  or  in  part/or  fails  to  affix  a  value  to  his  })roperty,  it'\/,r)x   Aci'J'' 
is  the  duty  of  the  receiver  to  make  the  valuation  and  ass(!ss  tin;  taxation  J^;tj\^^'-j5;^J'^^^' 
thereon,  and  in  all  other  respects  to  make  the  return  for  the  defaulting  {'/J.^'I,?.;,  ^'"iS'^ 
person  from  the  best  information  he  can  obtain,  and  having  done  so,  he  A<-i  otw;',-rA, 
shall  double  the  tax  in  the  last  column  of  the  digest  against  such  default- Jfjoii/j^b.!^ 
ers,  after  having  placed  the  proper  market  value  or  s[)ecific  return  in  the^'"'''''- 
proper  column;  [and  for  every  year's  default  the  defaulter  shall  be  taxed 
double  until  a  return  is  made.]     (a.) 

§855.  (851.)  Property  not  returned  to  he  doubly  taxed.  If  there  Ls 
taxable  property,  real  or  personal,  in  a  county,  that  to  the  satisfaction  of 
the  receiver,  when  he  comes  to  conclude  his  digest,  is  not  returned  by  any 
person,  and  he  does  not  know  the  owner  or  possessor,  it  is  his  duty  to 
assess  and  double  tax  it,  describing  it  particular!}^ ;  and  the  same  power 
is  conferred  to  the  tax  collector  as  to  such  property,  when  not  assessed, 
or  overlooked  by  the  receiver. 

§856.  (852.)  When  defaidters  not  liable  for  doicble  tax.  If  2:>ersons 
who  are  required  to  give  in  land  in  the  counties  where  situated  fail  so  to 
do,  they  shall  be  liable  only  for  the  real  tax  assessed  by  the  receiver, 
unless  they  fail  to  pay  the  amount  by  the  time  required;  in  which  event 
the  collector  shall  collect  the  double  tax  and  issue  process  therefor. 

§857.  (853.)  Agents  of  non-residents.     All  persons  who  give  in  prop- Act  of  1804.  c. 
erty  for  persons  not  resident  in  the  State  shall  be  personally  liable  for  the  ^''  ^'^^'• 
taxes,  as  well  as  the  principal  and  his  property. 

§858.  (854.)    When  collectors  to  pay  taxes  into  treasury  and  present 
insolvent  list.     The  several  collectors  must  pay  into  the  State  treasury  p.'uJj.^^Act  of 
the  taxes  of  their  respective  counties  by  the  twentieth  day  of  December  ^^;?f  0^^1357 ^"p" 
of  each  year,  and  shall  at  the  same  time  present  their  insolvent  list,  duly  io-. 
certified  to  have  been  allowed  them  by  the  grand  jury,  or  the  Ordinary, 
if  the  grand  jury  has  not  acted  in  the  premises. 

§859.  (855.)  Insolvent  lists,  how  alloiued.     [Such  insolvent  lists  shall 
be  presented  and  allowed  as  follows :  the  tax  collectors  in  every  county  ^  ^ 
shall,  on  oath,  be  obliged  to  lay  before  the  grand  jury  or  Ordinary  ofp.'i;^^.'^  ^ 
each  county  a  list  of  such  insolvents  as  may  be  in  such  county,  who  shall 
allow  or  disallow  the  same.]     (a.) 

§860.  (856.)  Insolvent  lists,  lohen  allowed.  [The  said  Ordinary  or 
grand  jury  may  at  any  time  before  the  fifteenth  day  of  December  in  each 
year,  allow  said  insolvent  lists,  and  such  lists  can  be  allowed  or  disallowed 
either  upon  the  list  of  names  furnished  by  the  collector  on  oath  as  required 
in  the  preceding  section,  or  on  Ji.  fas.  with  the  proper  entries  thereon.]  (a.)  (a)  Acts  of  1S61 

§861.  (857.)   On  what  tax  allowed.     [The  Ordinary  or  grand  juries^'"'"" 
in  making  out  such  lists  shall  be  required  to  state  how  much  is  allowed 
the  collector  on  account  of  the  State  tax,  and  how  much  is  allowed  on  the 
county  tax.]     (a.) 
.    §862.  (858.)    Ordinary  to  retain  copy  of  list.      [AVhen  the  collector 
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shall  have  his  insolvent  list  credited  it  shall  l)e  the  duty  of  the  Ordinary 
or  oniiul  jury  to  retain  a  eo]\v  of  such  list  and  direct  the  collector  to  issue 

(n^Actofl!v7.  executions  tor  the  same,  and   ])lace  them  in  the  hands  of  some  constable 

ijjifp.  8u'^  '*^  ^^  *^ic  county  for  collection,  who  shall  be  entitled  to  the  same  fees  as  he 
is  entitled  to  i'ov  other  executions,  and  two  and  one-lialf  per  centum,  and 
the  bahnice  shall  be  jnud  by  the  constable  to  the  Ordinary,  whose  duty  it 
shall  be  to  transmit  the  same  to  the  treasury.]     (a.) 

§8()3.  [Sod.)  Disposition  of  i)i solvent  list.  When  such  lists  arc  allowed 
they  must  be  entered  on  the  minntes  of  the  Court,  and  the  Ordinary  must 
furnish  the  collector  certified  copies  thereof,  stating  in  the  certificate  when 
and  by  what  tribunal  allowed. 

§864.  (860.)  Comptroller  to  icait  for  insolvent  list,  Jiow  long.  [When- 
ever the  Comptroller  General  shall  be  satisfied  that  a  tax  collector  has 
exercised  due  diligence  in  his  efforts  to  have  his  insolvent  list  allowed  by 

(biActJofisci,  a  grand  jury  or  the  Ordinary,  within  the  time  prescribed  by  law,  the  said 

pp.  80, 81.  Comptroller  General  shall  be  authorized,  if  in  his  judgment  the  public 
interests  will  not  suffer  thereby,  to  wait  with  the  collectors  fifteen  and  not 
exceeding  thirty  days  for  said  insolvent  list  before  issuing  fi.  fa.  for  the 
same.]     (b.) 

§865.  (861.)    When  not.     They  shall  not,  under  any  circumstances,  be 

Act  of  isi:.  c.  allowed  or  credited  with  such  lists  after  executions  are  issued  ao^ainst  them 
for  taxes,  until  they  go  to  the  Comptroller  General  and  settle  fairly  and 
fully  with  him. 

^SQ6.  (862.)  When  time  shall  be  granted  to  receivers  and  colleGtors. 
The  time  by  which  digests  shall  be  completed  and  the  taxes  paid  does  not 

p.^1074.  '  "  ^^PP^y  to  receivers  and  collectors  who  have  not  been  in  office  long  enough 
to  make  such  compliance,  but  in  all  such  cases  such  officer  must  respond 
to  the  requirements  of  the  Comptroller  General.  i 

§867.  (863.)     Newly  elected  receivers  and  collectors.     Sucli  officers  are 

not  liable  for  the  penalties  fixed  for  those  regularly  elected,  until  the  time 

allowed  by  the  Comptroller  General  has  expired,  unless  they  have  been 

so  long  in  office  as  would  have  been  sufficient  for  the  regular  officers. 

§868.  (864.)   Collector  to  make  a  schedule  of  defcmlters.     It  is  the  duty 

Act  of  is-3,,  p.  (^£  ^\^Q  collector  to  examine  the  digest  of  the  receiver,  and  if  he  knows  of 
any  default  not  entered,  to  make  a  schedule  of  such  in  the  same  manner 
as  done  by  the  receiver,  and  of  any  other  that  he  may  then  or  afterwards 
learn,  and  of  their  property,  and  assess  a  double  tax  in  the  same  manner 
the  receiver  is  allowed  to  do,  one  copy  of  which  shall  be  furnished  to  the 
Comptroller  General  to  add  to  the  digest  in  his  office,  and  another  to  the 
receiver,  who  shall  likewise  correct  his  digest. 

§869.  (865.)   Comptroller  may  allow  further  time     And  in  other  cases 

^^iVtI^^^'  ^'  '^^'^^^^G  ^"7  unexpected  obstacles  occur  to  completing  the  digest  or  paying 

over  the  taxes  within  the  time  prescribed,  it  is  in  the  discretion  of  the 

Comptroller  General  to  allow  further  and  sufficient  tiine. 

§870.    (866.)    Taxes  for  former  years,    how   returned   and  collected. 

R(;coivers  and  collectors  are  required  to  receive  the  returns  and  to  collect 
ActofHlS,  c.    .1       .  .1  /-       p  ^  1  ,  • 

p.  io«jo.  tlie  tiixes  thereon  tor  tormer  year,  when  any  person  or  county  are  m 

default,  which  taxes  shall  be  assessed  according  to  the  law  in  force  at  the 

time  the  default  occurred,  and  shall  be  so  specified  in  the  digest. 

?  cited  43  (la.,  538. 

§871.  (867.)  Estate  not  liable  to  default,  when.     The  estate  of  anyper- 

p'iVtP'^^'^'  ^"  ^'^^  shall  not  be  liable  for  default  when  said  person  may  have  died  before 

the  time  expired  for  giving  in  taxes  for  the  year,  and  the  representatives 
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or  any  heir  jimy  ;^jv(;  In  tlio  same,  and  in  any  cvcJit,  for  that  year,  such 
ceitato  filial  1  not  hn  liahle  to  doiihh;  tax.  v 

§872.  (808.)  Secretary  of  Hf/Uc  lo  farniHli  raapH.     [ThoSurvryor  Gen- 
eral is  anthorized  and  recjuired  to  have  pul)llHhed  a  Huflieient  nuinher  of^a)  Act«oflfi66, 
nia[)s  of  those  lands  which  liavc  been  surveyed  as  will  enable  him  to  fur- 1'- 1^^^- 
nish  each   receiver  with   two,  (;nibraein<^  all  the  lands  in  his  county,  anrl 
one  to  file  in  the  clei'k's  olVicv,  of  tlu;  Supci-ior  Court.]     (a.) 

[Sees.  869,  870,  871,  872,  873,  874,  875,  870,  877  and  878,  repealed 
by  Act  of  1872,  p.  78.] 

§873.  Taxable  lands ,  hovj  and  v^here  refMrned.  [All  lands  in  this 
State  subject  to  taxation,  whether  improved  or  unimproved,  shall  be 
returned  by  the  person  or  persons  owning  the  same,  his  her  or  their  agent 
or  attorney,  to  the  receiver  of  the  county  where  the  land  lies,  except  as 
provided  in  the  next  section.  And  it  shall  })e  the  duty  of  the  rcc(;iv(;rto 
require  all  persons  making  returns  of  land  in  his  county,  to  return  thc''a)_Act?ofi872, 
same  by  district,  number  and  section,  if  the  lands  have  such  designation,  2iih  Feb.,  1873. 
and  when  lands  have  no  such  designation,  then  by  such  description  as 
will  enable  the  receivers  to  klentify  them.  Receivers  are  prohibited  from 
receiving  any  returns  of  lands  which  do  not  so  designate  them.  And  the 
Comptroller  General  is  p)roliibited  from  allowing  any  receiver  compensa- 
tion or  i>er  centage  for  his  services,  who  receives  returns  in  any  other 
manner.]     (a.) 

§874.  Wild  lands,  how  returned,  etc.  [All  persons  owning  wild  lands 
may  return  the  same  as  other  taxable  property,  to  the  Ordinary  of  the 
county  in  which  they  reside,  who  shall,  after  receiving  said  return  on  oath, 
certify  the  same  to  be  true  and  correct,  and  forward  them  to  the  tax 
receiver  of  the  county  where  such  wild  lands  are  situated.  As  soon  as 
such  receiver  receives  this  return  he  shall  enter  the  same  on  his  tax  digest. 
When  the  amount  of  State  and  county  tax  is  assessed  upon  such  wild 
land,  the  tax  receiver  aforesaid  shall  at  once  forward  a  certified  list  of  the 
same  to  said  Ordinary  for  collection.  Such  Ordinary  shall  give  proper  Feb.,  iSTS." 
public  notice  of  his  receipt  of  such  tax  lists,  and  then  proceed  to  collect 
the  same,  and  when  collected  forward  the  same  to  the  tax  collector  of 
said  county  where  the  lands  are  situated,  reserving  for  his  trouble  and 
expense  ten  per  centum  on  the  amount  so  collected.  If  such  wild  lands 
are  not  returned,  or  returned  and  the  taxes  thereon  not  paid  for  two  years, 
then  they  shall  be  levied  on  and  sold  for  taxes  due  on  the  same  in  tlie 
county  where  the  lands  are  situated.]     (b.) 

§875.    Wild  lands  of  non-residents,  females,  etc.,  how  returned,     [The 
returns  required  in  the  foregoing  section,  so  far  as  it  relates  to  returns  of 
wild  lands,  may  be  made  in  the  case  of  non-residents,  females,  absentees 
and  sick  persons,  by  forwarding  by  mail  or  other  safe  conveyance,  a  ?tate-(^')  j^^,^^(,f2ST2. 
ment  under  oath,  of  the  lands  owned  and  the  value  thereof,  and  the  taxes  },';p'u^-j^<^tot^ 
due  upon  the  same  shall  be  paid  to  the  officer  of  the  county  in  which  the" 
return  is  made,  who  by  law  is  authorized  to  collect  the  taxes  of  such 
county.]     (b.) 
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ARTICLE  Y. 


DELINQUENT   TAX   TAYEES,   AXD   PEOCEEDINGS   AGAINST   THEM. 


2.3557, 


Section-. 

876.  l»of:niltina:  corporations. 

877.  t\>rtoituro  ofoliartor.  etc. 
87S.  Penalty  where  none  i?  fixed. 

87'.'.  l>el'iult  tax  on  foreign  corporations. 

8S0.  Penally  on  lottery  dealerj*. 

8*^1.  A>se!^:>uients  in  ab>:onee  of  returns. 

8*^2.  /v. /(f.  VD.  corporation. 

8S8.  J-y./it.  r*.  ajrent — how  executed. 

854.  Duty  of  collecting  olficer. 

855.  Relief  of  one  unjustly  put  in  default. 
8^(i.  C(>lleclor"!:  n./a. — how  issued,  etc. 
8S7.  Fees  of  officers. 

883.  By  whom  and  how  executed. 


Srctiok. 

889.  Authority  of  constnblo. 

890.  Sales  under  tax  ti.  />r.v. 

891.  Ti\x,fi./((»\  transferable. 
Si^l.  Excess — how  disposed  of. 
89.'x  (Conveyance  to  ])urchnsor, 

894.  Purchaser  to  have  possession. 

895.  Property  exempt  from  sale. 

896.  Claims— coiulition  of  cbtim  bond. 

897.  Unreturned  property — proceeding. 

898.  Owner  may  redeem  land  sold. 

899.  T;ix.//./(f.  runs  to  any  county. 

900.  Penalty  against  defaulting  brokers. 

901.  Defaulting  corporations,  etc. 


§876.  (879.)  Defaulting  corporations.  If  any  corporation,  company, 
person,  agency,  or  institution,  who  are  required  to  make  their  returns  to 
the  Comptroller  General,  shall  fail  to  return  the  taxable  property  or  spe- 
cifics, or  pay  annually  the  taxes  for  which  they  are  liable  to  the  State 
Treasurer,  the  Comptroller  General  shall  issue  against  them  an  execution 
for  the  amount  of  taxes  due,  according  to  law,  together  with  the  costs  and 
penalties. 

§877.  (880.)  Delinquent  corporations — penalty.  The  penalty  against 
all  such  corporations  shall  be  the  forfeiture  of  their  charters,  and  if  not 
chartered  by  this  State,  then  the  immediate  suspension  of  their  business 
therein. 

§878.  (881.)  Penalty,  when  there  is  no  special  provision.  The  penalty 
or  default  tax  on  banks,  railroads  and  other  corporations,  where  there  is 
no  special  provision,  shall  be  three  times  the  amount  of  their  lawful  tax. 

§879.  (882.)  Foreign  insurance  ccnnjjcmles,  penalty.  The  penalty  or 
default  tax  on  foreign  insurance  companies  shall  be  five  hundred  dollars; 
on  f  )reign  bank  agencies,  two  thousand  dollars;  on  express  companies, 
ten  thousand  dollars. 

§880.  (883.)  0)1  lottery  dealers.  The  penalty  on  lottery  dealers,  if 
there  should  be  any  authorized  by  the  laws  of  this  State,  shall  be  three 
times  the  amount  of  the  taxes  assessed. 

§881.  (884.)  When  there  is  no  return.  When  there  is  no  return  by 
which  to  assess  the  tax,  the  Comptroller  General  shall,  from  the  best 
information  he  can  procure,  assess  in  his  discretion. 

§882.  (885.)  Executions  issued  against  cor j)or  at  Ions,  how  directed.  The 
executions  issued  by  the  Comptroller  General  against  any  bank  or  other 
company  shall  be  directed  to  all  and  singular  the  sheriffs  and  other  law- 
ful r)fTicers  of  this  State,  with  directions  to  levy  the  same  on  the  property 
of  the  corporation  or  coippany,  with  power  to  issue  and  serve  garnish- 
ments upon  the  debtors  of  the  corporation. 

§883.  (886.)  Executions  against  agents,  etc.  The  executions  against 
agents  of  foreign  institutions  as  aforesaid  shall  be  against  the  principal 
agent  or  his  successor,  and  shall  authorize  the  ofiicer  to  levy  on  all  the 
property  of  the  agency,  to  seize  its  money,  notes,  or  other  effects. 

§884.  (887.)  Money  collected  onfi.fa.  When  an  officer  collects  money 
on  such  [jroccss,  or  on  any  other  issued  by  the  Comptroller  General,  he 
shall,  withr)nt  delay,  remit  the  same  to  him  by  some  safe  and  speedy 
method,  and  on  failure  to  do  so.  is  liable  as  he  would  be  to  other  plain- 
tiffs. 
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§885.  (888.)  Per.wns  vrronf//i/  jy/J//ed  as  dffaulf/rs,  ^  When 

a  person  sluill   liave  lawfully  rctwrwcd  and  })ai(J  IjIh  taxos  in  (mc  oountv, 

%  .     ,        ,     ,  1   r-     li       •  ii         /'A  4-  , .  -  '  Act  of  1S1.5,  C. 

aiid  IS  treated  as  a  delaulter  in  anotrn^r  lor  the  sarncj  tax,  or  any  portion  p.  ]f/;2. 

thereof,  the  grand  jury  or  the  Ordinary  of  the  eounty  clainriing  the  Uix 

may  diseharge  said  default(T,  whieli  will  exempt  him  from  Jial^ility  for  it, 

and  shall  authorize  the  Comi)troll(^r  to  credit  the  collector  foi*  the  same, 

and  the  Governor  to  draw  his  warrant  th(;refbr. 

§886.  (889.)  Tax  GoUectors' Ji.  fas.,  v)hcn  and  hov)  issued.     Executions 

for  non-payment  of  taxes  against  persons  who  are  not  required  to  })ay  to  ^'^t?^^'^^^'  C. 

the  treasurer  are  issued  by  the  tjix  collectors  of  their  res{)ective  counties 

as  soon  as  the  last  day  for  ])ayment  has  arrived,  and  must  be  directed  to 

all  and  singular  the  sheriffs  and  constables  of  this  State. 

Tax  collectors  have  tho  power  to  issue  executions  against  defaulting  tax  pfiyar?.,  which  the 
sheriffs  and  constables  are  bound  to  execute  and  return:  11  Oa.,  79.  Summary  of  statuten  on  this 
subject:  Ih.,  Si.  Constitutional  i)rovision  as  to  trial  by  jury,  does  not  ai)])ly  to  ense  of  a  tax  puyer  who 
fnils  or  refuses  to  pay  his  tax  :  23  Ga.,  56f).  Rule  V9.  sheriff  to  account  for  such/t. /a«.  .•  20  da.,  212. 
Prerequisites  for— must  be  strictly  complied  with :  31  Ga.,  700. 

§887.    (890.)   Fee  for  issuing  tax  fi.  fas.     [Tax  collectors  shall   be 
allowed  a  fee  of  fifty  cents  for  issuing  tax  fi.  fas. ;  but  no  tax  collector,  p.  so. 
sheriff,  or  constable,  shall  receive  costs  on  said  fi.  fas.  unless  the  same  be 
collected  from  the  defendant.]     (a.) 

§888.  (891.)  By  whom  levied,  and  sales  under.  Executions  may  be 
levied  by  either  of  the  officers  to  whom  directed,  or  other  officer  who  by 
law  may  be  authorized  in  their  jjlace ;  when  the  principal  amount  does 
not  exceed  fifty  dollars,  the  levy  and  sale  must  be  made  by  a  constable, 
and  not  otherwise.  If  the  constable  levies  on  land,  it  must  be  returned 
to  and  sold  by  the  sheriff  of  the  county. 

§889.  (892.)  Constable  may  levy  in  any  part  of  the  county.  The  tax 
collector  may  place  his  fi.  fas.  in  the  hands  of  any  one  constable  of  the 
county,  who  shall  be  authorized  to  collect  or  levy  the  same  in  any  part  of 
the  county. 

§890.  (893.)  Sales  under  tax  fi.  fas.  Sales  under  tax  ^. /as.  shall  be 
made  under  the  same  rules  governing  other  judicial  sales. 

Purchaser  at  gets  good  title,  when:  8  Ga.,  479.  Tax  collector's  sales  must  show  upon  their 
face  that  all  the  prerequisites  of  the  law  have  been  strictly  pursued  :  11  Ga.,  423.  Sales  to  be  made 
in  the  county  where  the  property  is:  20  Ga.,  639.  What  sale  is  void:  25  Ga.,  103.  When  it  does 
not  divest  the  lien  of  a  mortgage :  Jb. 

§891.  Tax  fi.  fas.  may  he  transferred.  [Whenever  any  person,  other 
than  the  person  against  whom  the  same  has  issued,  shall  pay  any  execu- 
tion issued  for  State,  county,  or  municipal  taxes,  or  any  other  execution 
issued  without  the  judgment  of  a  Court,  under  any  law,  the  officer  whose 
duty  it  is  to  enforce  said  execution  shall,  upon  the  request  of  the  party  so  ^a)  Acts  of  1S72, 
paying  the  same,  transfer  said  execution  to  said  party;  and  said  trans- 
feree shall  have  the  same  rights  as  to  enforcing  said  execution  and  pri- 
ority of  payment  as  might  have  been  exercised  or  claimed  before  said 
transfer.]     (a.) 

§892.  (894.)  Excess,  hoio  paid.  If  there  is  any  excess  after  paying 
taxes  and  all  expenses,  it  shall  be  immediately  paid  to  the  person  author- 
ized to  receive  it. 

§893.  (895.)  Deed  made  at  sale  under  tax  fi.  fa.  valid.  The  deed  or 
bill  of  sale  made  by  such  officer  shall  be  just  as  valid  to  the  purchaser  as  if 
made  under  the  ordinary  process  of  law  issuing  from  the  Superior  Court. 

§894.  (896.)  Officer  to  put  purchaser  in  possession  of  land.  The  officer 
selling  has  the  authority  to  put  purchasers  in  possession  of  land  sold,  as 
in  other  cases. 

Putting  purchasers  of  lands  sold  under  tax  Ji.  fas.  for  taxes  due  the  city  of  Atlanta :  40  Ga.,  49. 
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Article  6. — Dolimiuent  Tax  Receivei-s  and  Collectors,  and  prococdingrs  against  them. 


^i»).\  20W. 


805.  (897.)  Properfif  c.vcmpffrom  sale.  Proportv  exempted  from  levy 
aiul  siile  ordinarily,  is  exempted  from  levy  and  sale  for  taxes. 

Stated  in  11  Ua.,  79. 

§890.  (898.)  Claim,  mai/  he  interposed  when  faxfi.fa.  is  levied.  When 
]n*operty  is  levicM.1  on  under  a  tax  fi.fa.  issued  eitlier  by  the  Com])troller 
Actof  isio.  c.  General  or  tax  eolleetor,  it  may  be  elaimed  by  a  third  person  and  tried  in 
fsiJjL\p*\o72.^the  same  manner  as  other  elaims  are,  except  that  the  claimant  shall  give 
a  b(^nd  and  security  for  the  eventual  condenuiation  money,  and  if  found 
subjeer,  such  claimant  and  his  sureties  shall  be  in  all  respects  liable  as  on 
appeal  bond. 

§897.  (899.)  Property  not  returned  but  assessed^  liow  disposed  of, 
"Vriien  property  is  assessed  for  taxes  which  has  not  been  returned  by  any 
one,  as  soon  as  assessed  the  tiix  collector  shall  at  once  issue  an  execution 
against  it  for  the  amount  due  and  costs,  and  the  sheriiF  shall  advertise  it 
for  sale  in  some  public  gazette  ninety  days  before  the  day  of  sale,  and  if 
by  said  day  the  taxes  are  not  paid,  it  shall  be  sold,  provided  renting  or 
hiring  will  not  bring  the  recjuisite  amount.  Whatever  overplus  there 
may  be  shall  be  paid  over  to  the  Ordinary  as  a  part  of  the  educational 
fund,  Avith  a  statement  of  the  property  and  account  of  sales,  subject  to 
tlie  claim  of  the  true  owner  within  four  years. 

§898.  (900.)  Land  sold  may  he  redeemed.  Whenever  any  land  is  sold 
by  virtue  of  a  tax  execution  issued  under  this  Code,  the  owner  thereof 
shall  have  the  privilege  of  redeeming  said  land  thus  sold  within  one  year 
by  paying  the  purchaser  the  amount  paid  by  said  purchaser  for  said  land, 
with  ten  per  cent,  premium  thereon,  from  the  date  of  the  purchase  to  the 
time  of  payment. 

§899.  (901.)  Tax  ji.  fas.  run  in  any  county.  If  there  is  not  sufficient 
property  in  the  county  where  the  tax  payer  resides  to  satisfy  the  taxes, 
pro})erty  situated  in  any  other  county  is  the  subject  of  levy  and  sale. 

§900.  (902.)  Brokers,  etc.,  failing  to  mahelreturns.      If  any  broker, 

private  banker  or  exchange  merchant,  or  their  agents,  in  this  State,  fail 

p  *^iuI;L^^^'  ^'  ^^  return  the  amount  of  capital  they  intend  to  employ  during  the  year, 

they  shall  pay  a  tax  of  five  hundred  dollars,  to  be  levied  and  collected  as 

other  taxes. 

§901.  (903.)  Defaulting  companies.  Any  incorporated  or  other  com- 
pany making  default,  shall  be  taxed  by  the  collector  as  such  defaulters 
are  by  tlie  Comptroller  General. 


Act  of  1S04,  c 
p.  1050. 


ARTICLE  yi. 


DELINQUENT    TAX    RECEIVERS    AND    COLLECTORS,   AND    PROCEEDINGS 

AGAINST    THEM. 


Sectiov. 
902.  Penalty  for  not  completing  digest. 
iK)3.  Perinlty  for  improper  difcest. 

904.  Pf.-n.'ilty  for  usolcss  di(?ost. 

905.  Reocivirs'  liiihility,  how  enforced. 
90o.  PeriMlty  for  fjilsfMligcst. 

9f)l.  Pf;n,'ilty  for  floocivinj?  tax  payer, 
iK;8,  Altering  di^'-'St  by  collector. 
909.  Fi.  fa.  vs.  collector  and  sureties. 


Section. 

910.  Amount  of  penalty. 

911.  Fi.  fan.  vs.  tax  officers. 

912.  TIow  fi.  f(i.  may  be  auspenfled. 

913.  Property  bound  from  date  of  bond. 

914.  Sales  under yj.  fas.  vs.  tax  officers. 

915.  Collector  must  await  digest. 

910.  Must  give  bond,  etc.,  before  he  collect. 


§002.  (004.)  Receivers  failing  to  complete  digest.  If  a  Tax  Receiver 
fails  to  have  his  digest  completed  and  deposited  by  the  first  day  of  August 
in  each  year,  unless  excused  by  the  terms  of  the  law  or  by  the  Comp- 
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Delinquent  Tax  Rcceivor:-!  inx]  Coll«;f;tor«,  and  proceedinK*)  againHt  them. 


troller  Gencralj  he  forfeits,  for  c.vcvy  \v(!C•k^s  dclny,  o/i(*-tcntlj  of  lu's  corn- 
missions;  and  if  tli(i  dcslay  ex(;(;nds  beyond  thirty  days  1j(*  forie-its  one-half 
In's  commissions;  and  if  beyond  the  time  \v\ut]\  tlie  (iovernor  and  Comp- 
trolI(!r  lix  the  rate  per  (;ent.,  hv,  forfeits  all  his  commissions. 

§903.  (905.)  Falling  to  make  a  'proper  di/jcM.  If  he  fails  i<)  make 
out  his  digest  in  the  maimer  pres(;rib(;d  ])y  law,  or  to  conij)ly  with  the 
directions  <j;'iven  him  by  the  Comptroller  General,  in  so  doin;^  he  forfeits 
one-half  his  eomnu'ssions. 

§904.  (906.)  Making  a  uhcIchs  diged.  If  such  digest  is  made  out  so 
badly  as  not  to  answer  tlic  purpose  of  the  tax  laws,  lie  forfeits  all  his 
commissions,  and  must  be  removed  from  office  by  the  Ordinar}',  on  the 
request  of  the  Comptroller  General. 

§905.  (907.)  Beooming  indebted  to  the  State,  process  to  issue.  If  he 
receives  commissions,  which  he  is  not  entitled  to  receive  or  retain,  or  in 
any  other  manner  becomes  possessed  of  any  money  belonging  to  the  State, 
or  incurs  any  liability  thereto,  the  Comptroller  General  is  authorized  to 
issue  execution  or  other  legal  process  against  him. 

§906.  (908.)  Making  false  return.     If  a  Receiver  makes  a  false  return 
in  either  of  his  digests,  expressive  of  more  than  is  returned,  he  shall  for-  ^ct  of  1804.  C. 
feit  to  the  party  aggrieved,  in  all  cases,  one  huiidred  dollars,  and  if  the  i'-  ^^-'■^-• 
amount  out  of  which  such  party  is  defrauded  by  such  return  is  more  than 
one  hundred  dollars,  then  ten  dollars  for  every  one  dollar  over  that  amount, 
to  be  recovered  by  a  qui~tam  action. 

§907.  (909.)  Liable  for  deceiving  tax  payer.  If,  by  any  device,  inten- 
tionally, he  causes  the  tax  payer  to  pay  more  than  his  lawful  tax,  the 
provisions  of  the  preceding  section  apply. 

§908.  (910.)  Collector  fraudulently  altering  digest.  If  any  Collector, 
wath  fraudulent  intent,  alters  the  digest  rendered  to  him,  or  any  other  of 
the  digests  of  his  county,  he  is  guilty  of  forgery,  and,  on  conviction,  shall 
be  punished  by  imprisonment  in  the  penitentiary  for  not  less  than  two 
nor  longer  than  ten  years. 

§909.  (911.)  Tax  Collector  failing  to  settle  loitli  Comptroller.     ^^  ^^J  xctom^d,  c. 
Collector  shall  fail  to  settle  his  accounts  with  the  Comptroller  General  in  p.  I'J^- 
the  terms  of  the  law,  he  shall  issue  execution  against  him  and  his  sureties 
for  the  principal  amount,  with  the  penalty  and  costs. 

When  removed  upon  a  quo  xoarrantn  and  ordered  to  pay  taxes  collected  to  clerk  of  Superior 
Court,  such  executions  cannot  issue  against  him  as  tax  collector:  3  Kelly.  233.  Tax  execution  vs. 
collector  and  his  sureties  must  be  issued  by  the  Comptroller  General :  27  Ga.,  69.  Presumption  as 
to  the  cvistody  of  such  execution  :  lb.    Is  homestead  subject  to  such  fi.  fa.  1  41  Ga.,  417. 

§910.  (912.)  Amount  of  penalty.  The  penalty  is  twenty  per  cent,  per 
annum,  upon  the  amount  retained,  from  the  time  of  default  until  paid, 
Vv' hich  includes  interest. 

§911.  (913.)  Fi.fas.  against  Collectors.  All  executions  and  other  pro- 
cess against  Collectors  and  Receivers  must  be  directed  to  all  and  singular 
the  sheriffs  of  this  State,  and  must  be  executed  by  them,  tlieii*  lawful 
deputy,  or  other  officer  lawfully  in  their  stead. 

Rule  against  sheriff  to  account  for  tax^./««.  placed  in  his  hands  :  29  Ga.,  212. 

§912.  (914.)  Not  to  be  suspended,  etc.     Executions  so'  issued  shall  not  *  .  f^^..,  n 
be  suspended  or  delayed  by  any  judicial  inteiierence  with  them,  but  tliep- 1052. 
Governor  may  suspend  the  collection  not  longer  than  the  next  meeting  of  ?3^;;3^ 
the  General  Assembly. 

By  Act  of  1S04,  Courts  cannot  entertain  an  nffidavit  of  illegMlity  to  an  execution  proceeding 
against  a  detaulting  Tnx  Collector  and  his  sureties  :  21  Ga..  50.  ""If  the  detaulting  Tax  Collector  is 
entitled  to  any  judicial  interference,  it  is  as  complete  at  law  as  iu  eoiiity :  40  Ga.,  133.  See  note 
to  23668. 
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Article  7. — Tax  Receivers. 


§01o.  [9\o.)  Propcrfj/  of  CoUccfors  and  Iiccciirrs,  etc.y  bound.  The 
property  of  Col  lectors,  Receivers,  and  of  their  sureties,  is  boiiiul,  from 
the  exetnition  of  their  bonds,  for  the  payment  of  taxes  eolleeted  and  the 
dlsehargv  of  their  duties. 

$914.  (91 G.)  Procccdinf/s  in  scllinf/,  etc.  The  proceedino-s  in  selling 
proj)erty  under  such  executions  must  be  the  same  as  under  Ji.fas.  issued 
from  the  Superior  Court. 

§915.  (917.)  CoUecfor  not  to  collect  taxes,  etc.  If  any  Collector  shall 
collect,  or  attempt  to  collect,  any  taxes  before  the  Receiver  has  completed 
ami  transmited  his  digest  to  the  Comptroller  General,  unless  si)ecially  so 
ordered  by  such  officer,  or  allowed  by  special  enactment,  he  forfeits  to  the 
State  double  the  amount  so  collected,  or  attempted  to  be  collected,  to  be 
recovered  by  execution  issued  by  the  Comptroller  General. 

§916.  (918.)  JIust  give  bond  before  collecting.  If  any  Collector  collects, 
or  attempts  to  collect,  any  tax  before  he  has  given  and  had  approved  the 
necessary  bonds  and  security,  and  taken  the  oaths  of  office,  he  is  guilty  of 
a  misdemeanor,  and  upon  indictment  and  conviction,  shall  be  fined  not  less 
Ac^t^of  1S26,  c.  than  one  hundred  dollars,  and,  in  addition,  double  the  amount  so  col- 
lected, and  in  default  of  payment  three  months'  imprisonment  in  the 
common  jail.  The  Governor  may  vacate  the  commissions  of  defaulting 
Tax  Collectors,  or  of  Tax  Receivers  fiiiling  or  refusing  to  do  their  duty, 
and  in  such  event  the  vacancy  shall  be  filled  in  the  manner  prescribed  for 
other  vacancies. 

See  State,  etc.,  vs.  Frazier,  January  term,  1873fc 


p.  10-JO. 


ARTICLE  yil. 


TAX     EECEIVEES. 


Srctiox. 

917.  J  low  Receivers  are  elected,  etc. 

918.  Receiver's  oath. 
910.  Liability  on  bond. 

920.  Receiver's  duties  specified. 

921.  His  failure  to  advertise  no  excuse. 


Section. 

922.  Penalty  for  refiising  to  return. 

923.  Party  refused,  etc. 

924.  Clerk  jnust  forward  returns. 

925.  Claim  of  right  to  assess— no  refusal. 

926.  Receiver's  pay  from  county. 


§917.  (919,  920.)  Tccx  Receivers,  how  elected.  The  Tax  Receivers  shall  be 
elected  on  the  first  Wednesday  in  January  [biennially]  (a)  for  the  term  of 
^a)Act3ofi8T2,  j-^^.Q  jcars]  (a),  and  are  commissioned  and  qualified  as  clerks  of  the 
Superior  Court  are.     Vacancies  are  filled  as  vacancies  for  such  clerks. 

§918.  (921.)  Receiver's  oath.  Such  Receiver,  whether  elected  or 
appointed,  before  entering  on  the  duties  of  his  office,  besides  the  oath 
rcfpiired  of  all  civil  officers,  must  take  and  subscribe  the  following  oath: 

"  I  swear  that  I  will  truly  and  faithfully  perform  the  duties  of  Receiver 
of  returns  of  taxable  property,  or  of  persons  or  things  specially  taxed  in 
the  county  to  which  I  am  ap])ointed,  as  required  of  me  by  the  laws,  and 
will  not  receive  any  return  but  on  oath  or  affirmation,  and  will,  before 
receiving  returns,  carefully  examine  each,  and  will,  to  the  best  of  my 
ability,  carry  out  all  the  requirements  made  upon  me  by  the  tax  law.  So 
help  me  God." 

[lie  shall  also  at  the  same  time  give  })ond  and  security  in  a  sum  equal 

Ca')Act«ofi863-'^*''  onc-half  of  the  amount  of  the  State  tax,  supposed  to  be  due  from  the 

'PA.  p.  124.         ajunty,  for  the  year  in  which  he  shall  give  bond ;  the  amount  of  said  bond 

to  be  filled  up  by  the  Comptroller  General  before  being  sent  out  to  the 

several  counties  from  the  Executive  office.]     (a.) 
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Tax  ReceiverB. 

§910.  (022.)  LiahUUy  of  ]l(T.{iw('rH^  (dr..  Iteei vers  and  their  surctic^s 
are  li5i])lc  oi)  lh(!ir  boiuls  for  all  ])Ciialti('S  or  forfeituroH  t\\(y  may  incur 
iiiuler  tire  Jaw,  and  ior  alJ  Jcisses,  or  danjage,  or  cxjjeii.se  tlie  State  may 
sustain  by  reason  of  their  (^onduet. 

§920.  (92;i.)  Jhd'ks  of  llcccivcr  enumerated.     It  is  lii.s  duty — 

1.  To  receive  all  returns  of  taxes  withiji  lh(;  time  and  in  the  manner  Act,  of  mi.  c. 

.,111  l>.  KM5.    Act  of 

prescribed  l)y  Jaw.  iHn.Cv.  ^'y'^. 

2.  To  make  out  and  perfect  the  three  digests  in  writing  ^^^d  figures ^°JrJ[^7^*^J('^^/of 
plainly,  legibly,  and  neatly,  and  to  ])roi)erly  dei)Osit  th(;m.  Act'v!rfei-'?2' 

3.  To  give  ten  days'  notice  in  writing  of  tJie  several  times  and  })laccs  i).'2C/j. 
at  whi(^li  lie  will  attend  in  the  several  militia  districts  of  the  county,  for 

the  purpose  of  receiving  tax  returns. 

4.  To  attend  at  such  place  at  least  three  times  during  the  time  allowed 
in  Avhich  to  make  returns. 

5.  To  keep  a  standing  advertisement  as  to  the  day  or  days  when  he 
will  be  at  the  county  site  for  such  purpose. 

6.  To  receive  tax  returns  at  any  time  when  a  tax  payer  applies  to 
give  in. 

7.  To  embrace  in  his  digest  to  the  Comptroller  General,  the  Ordinary 
and  the  Tax  Collector,  respectively,  a  list  of  all  defaulters,  and  the  amount 
of  their  true  and  double  tax,  and  of  all  property  assessed  by  them  and 
returned  by  no  one,  or  other  special  action  had  in  conformity  to  the  laws. 

8.  To  publish  at  the  door  of  the  Court-house  for  thirty  days  lists  of  all 
the  defaulters  and  the  amount  of  their  double  taxes. 

9.  To  take  from  each  tax  payer  resident  of  the  county  at  the  time  of 
receiving  his  tax  returns,  the  number  of  his  own  children  between  the 
ages  of  six  and  eighteen  years,  and  those  for  whom  he  is  guardian,  and 
enter  the  same  in  the  proper  place  and  column  in  the  digests. 

10.  To  assess  upon  the  digests  deposited  with  the  Ordinary,  the  county 
taxes  according  to  law,  and  the  rate  per  cent,  levied  by  said  Ordinary. 

11.  To  conform  to  such  rules  as  he  may  furnished  with,  and  to  obey 
such  orders  as  may  be  given  by  the  Comptroller  General. 

12.  [To  obtain,  by  the  usual  time  of  closing  his  books  in  every  year, 

from  every  person  engaged  in  agriculture  in  his  county,  a  statement  on  ^^Y^^^n  ° v*^^^ 
oath  of  the  number  of  acres,  as  near  as  practicable,  he  or  she  has  planted 
that  year,  in  each  of  the  farm  crops,  and  to  forward  the  returns  of  said 
acreage  to  the  Comptroller  General  of  this  State  by  the  usual  time  of 
closing  the  Keceiver's  books  in  every  year.]  (a.) 

13.  To  perform  all  other  duties  that  the  law  requires,  and  which  neces- 
sarily under  the  law  appertain  to  his  office. 

§921.  (924.)  NegUgence  of  Receiver ^  etc.  It  shall  not  be  an  excuse  to 
any  person  for  not  making  a  return  of  his  taxes  as  the  law  requires,  that 
the  Receiver  should  fail  to  advertise  or  fill  his  appointments. 

§922.  (925.)  Refusal  of  Receiver  to  receive  returns,  etc.  If  any  Receiver 
refuses  to  receive  any  return  of  taxes  when  properly  tendered,  and  in 
presence  of  a  witness,  and  in  the  time  the  law  requires,  he  is  guilty  of  a 
misdemeanor,  and  on  indictment  and  conviction,  shall  be  fined  not  less 
than  fifty  dollars. 

§923.  (926.)  One  whose  return  has  heoi  7rf  used,  etc.  The  person  whose 
return  is  thus  refused  may  save  a  double  tax  by  making  his  return  to  the 
Ordinarv,  toGrether  with  an  affidavit  in  writing:  that  he  tendered  said 
return  to  the  Receiver,  stating  the  time  when,  place  where,  and  persons 
present,  and  that  it  was  refused. 
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Article  8— Tax  Collectors. 


?024.  (927,)  Where  return  is  made  fo  clerl',  efc.  Sueli  OvJinavv  sliall 
forwanl  a  oopy  of  said  roturn  and  atHdavlt  to  the  Coiuptrollor  General 
instanter.  and  retain  the  originals,  for  whieh  he  shall  be  entitled  to  one 
di>llar  from  the  tax  payer. 

^^'25.  (^i)28.)  What  is  no  refusal.  The  claim  of  the  Receiver  to  assess 
a  tax  pa\-er's  property  is  not  a  refusal  to  receive  a  return. 

§92().  (929.)  ]\eceirers  pay,  etc.  The  county  shall  pay  the  Receiver 
one-half  of  >vhat  tlie  Collector  gets  for  collecting  the  county  tax. 

Tax  Koc'oivcr's  commissions  on  the  county  tax:  19  Ga.,  Gil. 


ARTICLE  YIIL 


TAX     COLLECTOBS. 


Skctton. 
9'2~.  Election  find  annHfioatlon, 

928.  Viicancies,  how  filled. 

929.  Collector's  oath. 
980.  Collector's  bond, 

931.  Bond  for  county  ta.T,  how  approved. 


Section.^ 
982.  Miist  give  bond  before  ho  eolleets. 
988.  County  Collector  appointed,  when. 
984.  Collector's  duties  specified. 
9oo.  Uis  failures  no  excuse  for  others. 


§927.  (930.)  Election^  commission  of  Tax  Collectors^  etc.  Tax  Collec- 
tors are  elected  at  the  same  time,  in  the  same  manner,  for  the  same  term 
of  office,  and  are  commissioned  and  qualified  as  Tax  Receivers. 

§928.  (931.)  Vacancies f  hoiv  filled.  Vacancies  are  filled  as  they  are 
in  the  office  of  Receiver. 

§929.  (932.)  Collector's  oath.  Before  entering  on  the  duties  of  his 
office,  besides  the  oath  required  of  all  civil  officers,  he  shall  take  and  sub- 
scribe the  following  oath; 

"I,  ,  Tax  Collector  of  the  county  of  ,  do  swear  that  I 

"svill  iiiithfully  discharge  the  duties  required  of  me  by  law  as  Tax  Collec- 
tor, and  that  I  will  search  out  and  make  a  true  return  of  all  defliulters, 
2)olls,  professions,  and  all  taxable  property  not  found  on  the  Tax  Receiver's 
digest,  or  not  returned  to  the  clerk  of  the  Superior  Court  by  tlie  fifteenth 
of  August,  and  that  I  will  pay  over  all  taxes  collected  by  me  as  required 
by  law.     So  help  me  God.'^ 

§930.  (933.)  Amount  of  bonds  and  their  conditions.  [He  shall  also 
give  bond  and  security  for  thirty-three  and  one-third  per  cent,  more  than 
the  State  tax  sU]>posed  to  be  due  from  the  county  for  the  year  for  which 
ra)Actsof  isc3-.said  officer  is  required  to  give  bond,  the  amount  of  the  bond  to  be  filled 
up  by  the  Comptroller  General  before  being  sent  out  to  the  county  from 
the  Executive  office,]  (a)  and  shall  give  another  bond  with  sufficient 
security,  payaljle  to  the  Ordinary,  conditioned  for  the  faithful  perform- 
ance of  his  duties  as  Collector  of  the  county  tax,  in  a  sum  to  be  fixed  by 
such  Ordinary. 

What  bond  is  valid:  11  Ga,,  207;  IS  Ga.,  47.    Sec,  also,  Barlow  vh.  Brown,  January  term,  1873, 

§931.  (934.)  Appjroved,  by  ichom.  Such  bond  for  county  taxes  wlien 
given  must  be  ajjproved  by  the  Ordinary,  filed  in  his  office,  recorded  in 
the  book  with  other  official  bonds,  and  in  all  respects  is  an  official  bond. 
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Tax  Collectors. 


§032.  (935.)  Bond  to  he  (jwcn,  dc.     Tax  Collectors  hIjuU  '^'^>t  <^'^-'ll^;'''t^f;^^f  i^a^j  c 
any  portion  of  tlio  (;ounty  tax  until  hucIi  bond  i.s  givc-n,  mx]   if  Uicy  fail  r^.  i^>;3.  ^ 
to  give  BU(;}i   a   bond,  or  one  KatiHf'aetory  to  .sneh   (>)rdijjary^   be  may 
appoint  some  (;omj)etent  person  to  c;olI(;c;t  tbe  eonnty  tax. 

§933.  (93G.)  Duty  of  person  so  appointed.  When  sneb  an  a])f)oint- 
ment  is  made,  tbe  pt^rson  a])poijit('d  sball  ^ivc.  sneli  a  bond  as  is  rrrjin'red 
of  a  Tax  Collector,  and  be  sliall  take  an  oatb  faitbfully  to  collect  aud  pay 
over  the  county  tax,  and  in  all  respects  sball  bav(;  tbe  same  j)rivil(.'gcs, 
discbarge  tbe  same  duties  and  incur  tbe  same  penalties  as  tbe  Tax  Col- 
lector would  in  colle(;ting  tbe  county  tax. 

§934.  (937.)   Collector's  duties  enumerated.     It  is  tbe  duty  of  tbe  Tax  Act  of  i-04.  c. 

Pnllor^for p.  1040.    Act  of 

"uoiiector —  ^  ■^^^2,  c.  p.  Wj6. 

1.  To  diligently  collect  and  promptly  pay  over  in  tbe  funds  allowed  r^^'-t  Act'oi''^'' 
by  law  tbe  State  and  county  taxes  to  tlie  Comptroller  General  and  tbeis-ss,  p.  104. 
county  treasurer  respectively. 

2.  To  searcli  out  and  ascertain  as  far  as  possible  all  polls  and  profes- 
sions, and  all  taxable  property  not  returned  to  tbe  Receiver  or  not  found 
in  bis  digests. 

3.  To  enter  all  of  such  defaults  in  a  book  kept  for  tbat  purpose,  to 
assess  and  collect  tbereon  a  double  tax  and  pay  tbe  same  over  to  tbe 
Comptroller  General  and  county  treasurer  respectively,  after  deducting 

[single]  (a)  commissions,  and  to  de])osit  said  book  witb  tbe  Comptroller  ^'i"|Act_«;_ofiS62* 
General,  and  a  copy  witb  tbe  Ordinary,  before  tbe  day  of  final  settle-  ^^'^'''■"' 
ment. 

4.  To  have  bis  insolvent  lists  allowed  in  the  manner  reqiuired  by  law 
before  final  settlement  witb  tbe  Comptroller  General. 

5.  To  issue  executions  against  all  defaulters  and  insolvents,  and  place 
tbem  witb  tbe  proper  officer  for  collection. 

6.  To  give  notice  of  tbe  time  and  places  of  bis  attending  to  collect  the 
taxes,  and  of  the  days  be  will  be  at  the  Court-house,  and  there  to  attend 
during  the  time  for  collection  as  required  of  the  Receiver. 

7.  To  publish  at  the  door  of  the  Court-house,  for  thirty  days,  bis  insol- 
vent lists,  including  the  taxes  of  each  person  thereon.  To  furnish  to 
election  managers  of  tbe  county  lists  of  all  persons  who  have  not  paid 
their  taxes. 

8.  To  ]3ay  the  Receiver  his  commissions,  upon  the  production  of  the 
Comptroller  General's  receipt  for  his  digest,  with  a  specification  therein 
of  the  amount  of  commissions  to  which  he  is  entitled,  and  not  otherwise ; 
and  to  produce  said  Receiver's  receipts,  with  his  receipts  thereon,  to  the 
Comptroller  General,  before  he  shall  be  allowed  credits  for  such  commis- 
sions. 

9.  To  conform  to  such  rules  as  may  be  furnished,  and  to  obey  such 
orders  as  may  be  given  by  tbe  Comptroller  General. 

10.  [To  obtain,  by  or  before  the  fifteenth  of  December  in  every  year, 
from  every  person  engaged  in  agriculture  in  his  county,  a  statement  on 
oath,  of  the  amount,  as  near  as  practicable,  he  or  she  has  made,  that  year, 
of  each  of  the  farm  crops,  grown  in  the  counts^ ;  the  cotton  crop  to  be 
returned  in  bales,  averaging  four  hundred  and  fifty  pounds  each,  all  grain, 
crops  and  rice  in  bushels,  and  hay  and  all  other  fonige  crops,  in  tons. 

Also,  a  statement  of  the  number  of  farm  animals  of  each  kind  he  or  she  f^^^  .^^^  ^^  n^.-^^ 
owns  and  has  in  possession,  and  to  forward  said  returns  of  the  amount  of  ^^b.,  is?3. 
crops,  and  the  census  of  farm  animals  to  the  Comptroller  General  of  this 
State  by  the  fifteenth  of  December  in  each  year.]     (a.) 


160 


PART  I.— TITLE  YIIL— CHAPTER  I. 


Article  9.— Compensation  of  Collectoi-s  and  Receivers.— Article  10.— Miscellaneous  Provisions. 

1 1 .  To  porforin  all  either  duties  that  the  law  requires,  and  which  neces- 
sarily, under  the  law,  appertain  to  his  oiliee. 

It  is  the  duty  of  the  Collector,  and  not  the  Receiver,  to  make  the  assicssment  both  for  Stat© 
and  county  purposes  upon  the  taxable  property  of  the  county:  21  Ga.,  20(.). 

§935.  (9o8.)  Collcctor''s  ncgli(/cncc  7?o  excuse  to  dvfmdthg  tax  pmjer. 
It  is  no  excuse  to  any  person  for  not  paying  his  taxes  as  the  law  requires, 
that  the  Collector  should  fail  to  advertise  or  till  his  appointments. 

tiKNKRAL  Note.— Where,  by  mistake.  Tax  Collector  pays  over  money  to  county  treasurer:  3 
Kelly.  i'O. 


ARTICLE  IX. 


COMPEXSATIOX   OF   COLLECTOES   AND   EECEIVERS. 
Section  930.  Pay  of  Receivers  and  Collectors. 

§936.  (939.)  Commissions  of  Receiver  aiid  Collector.  The  following  rates 

p^il}^^'  ^'  ^^  commissions  shall  be  allowed  in  the  net  amount  of  each  digest  to  each 

Receiver  and  Collector  of  the  State  taxes :  [Provided,  that  no  Receiver 

'li,  p!  ie!         of  tax  returns  or  Tax  Collector  shall  receive  more  than  fifteen  hundred 

280S.  dollars  commissions  on  the  general  State  tax.]  (a) — to-wit : 

On  all  digests  over  $20,000 3  per  cent. 

On  all  digests  over   10.000  and  under  820,000 4  percent. 

On  all  digests  over      6,000  and  under   10,000 .■ 5  percent. 

On  all  digests  over      4,000  and  under     6,000 6  per  cent. 

On  all  digests  over      3.000  and  under     4,000 7  percent. 

On  all  digests  over     2,000  and  under     3,000 8  per  cent. 

On  all  digests  over      1,000  and  under     2,000 9  percent, 

Ou  all  digests  under  1,000 10  per  cent. 


ARTICLE  X. 


MISCELLANEOUS   PROVISIONS. 


Section. 

937.  Comptroller  may  make  rules. 

938.  Pwules  to  be  furnished  tax  officers. 


Section. 

939.  Rules  to  bo  published. 

940.  Bonds  of  tax  officers  sued  on. 


§937.  (940.)  Comptroller  General  to  make  rules  for  Collectors  and 
Heceivers.  The  Comptroller  General  has  authority  to  make  all  needful 
rules  and  regulations  for  the  government  of  Tax  Collectors  and  Receivers, 
and  any  other  rules  that  may  be  necessary  to  insure  the  prompt  and 
faithful  execution  of  tl>e  tax  laws,  if  not  in  violation  of  or  inconsistent 
therewith. 

§938.  (941.)  Furnish  Collectors  and  Receivers  with  the  same.  These 
rules,  when  made,  shall  be  entered  in  a  book  in  his  office,  kept  for  that 
purpose,  and  be  binding  on  all  successors  until  amended  or  repealed, 
copies  of  which  shall  be  printed  and  furnished  to  Receivers  and  Collectors 
at  the  time  of  sending  them  the  forms  required. 

§939.  (942.)  May  be  published.  They  shall  also  be  printed  during 
the  month  of  March  every  year  in  a  public  gazette  published  at  the  seat 
of  government,  if  in  the  discretion  of  the  Comptroller  he  shall  deem  it 
beneficial. 
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Ilevenmj  from  other  sources. 


§940.  (043.)  Bonds  may  he  sued  on.  Kotljing  sljall  be  so  constniod  as  to 
make  the  Collector's  and  J{cc;eiver's  1>oik]s  not  subjt.'ct  to  be  sued  aa^ord- 
ing  to  due  process  of  law,  Ijut  whieli  Is  not  to  Ije  done  unless  sonic  emer- 
gency should  make  it  necessary. 

Genkral  Note.— On  tho  Biihjoct  of  fuxcs  Kcnordlly:  8  Oa.,  23.  In  l.'iw.s  irnposintr  tuxoH,  if 
there  be  a  <J((ubt  whether  the  ifjt(;/)tion  of"  tlie  aet  Wiis  to  levy  :i  tax,  thiit  doubt  .--lioijl'l  ab-olvc  tho 
taxpayer:  10.  State  tax  upon  inij)ort.M:  14  Oji,.,  4'i'J.  A  Circuit  Court  jjh  a  Court  of  equity  may, 
by  injunction,  prevent  a  revenue  oHiecsr  from  eoll<!etin^  !in  jiHHeHHi/jcnt  of  tiix  not  warranted  by 
law:  35  (in.,  315.  The  income  ()f  the  Stfite  of  (ieorKia  from  tfio  W.  and  A.  II.  K.,  profterty  owned, 
controlled  and  ni;ina/?<;d  by  thnt  Stjite  ha,s  not  been  made  bv  law  a  Hubject  of  taxation:  JO.  'I'lio 
right  of  taxation  iH  in  tlie  sover(Of?u  :  11  ii:\,., '•'>'■'>].  I'ower  of  government  f/^- /a<"<o  to  a.«He.«.H  taxe.s  : 
Jh.  On  tax  Act  of  1H(>1):  42  (Sa.,  41().  For  taxes  upon  retailerK  of . spirituous  liquorH,  ."ee  ^1410  e(  «<7. 
On  the  Act  of  1870  directing  Ordinaries  to  assess  a  tax  to  pay  the  salaries  of  the  JJi.itriet  JudKe.< 
and  attorneys:  44  Ga,.,  77.  Non-residents  not  required  by  our  law  to  j)ay  tnxes  on  notes  held  by 
them  on  citizens  of  this  State:  44  (in.,  (551.  Whether  a  citizen  of  (ieor^^ia  is  liable  to  ]>ay  taxes  in 
an  open  account  duo  him  by  a  non-resident:  45  (la.,  327.  S(;e,  also,  Stokes  vn.  State,  etc.,  M.  and 
W.  P.  II.  E.  €o.  r«.  Duer;  Beatio  vs.  Brown,  July  term,  1872;  Augusta  vn.  NationJjl  Jiank,  etc., 
January  term,  1873.  Municipnl  corporations,  po  f;ir  as  rif^ht  of  t;ixation  exists  in,  it  is  a  Kr.'int  and 
is  called  a  franchise :  41  (xa.,  331.  Injunction  at  instance  of  tax  payers  not  granted  unless  the  act 
of  its  officers  is  tt/(ra  vtVes,  fraudulent  or  corrupt:  43  Ga.,  67  ;  see  notes  to  i;i;811,  1422.  Construc- 
tions of  the  charters  of  the  following  cities  in  regard  to  taxes— Columbus  :  25  (ia.,  010;  'H)  Ga.,  845. 
Augusta:  5  Ga.,  501;  26  Ga.,  051;  31  Ga.,  700;  37  Ga.,  597.  020.  Grillin:  33  ihi.,  113;  40  Ga.,  39. 
Elberton:  23  Ga.,  506.  Atlanta:  40  Ga.,  49;  43  Ga.,  67.  Albany:  41  Ga.,  21.  Savannah:  36  Ga., 
4fjO;  42  Ga..  51)6. 


CHAPTER  IL 


REVENUE  FROM  OTHER  SOURCES. 


Section. 

941.  Sources  of  revenue,  etc. 

942.  What  moneys  go  into  treasury. 


Section. 
943.  What  fees  go  into  treasury. 


§941.  (944.)  Staters  revenue  from  other  sources.  The  sources  from 
which  the  State  does  or  may  derive  revenue,  other  than  by  taxation,  are 
as  follows: 

1.  The  net  earnings  of  the  Western  and  Atlantic  Raih'oad. 

2.  Dividends  on  the  bank  stock  owned  by  the  State. 

3.  Dividends  or  interests  on  the  stock  owned  in  the  Main  Trunk  Rail- 
road. 

4.  Sale  of  State  bonds  at  a  premium. 

5.  The  use  by  individuals  of  any  other  property  of  the  State. 

6.  Receipts  for  military  or  other  claims  against  the  United  States. 

7.  Receipts  from  assets  of  the  Central  Bank  and  other  old  claims. 

8.  Receipts  on  claims  from  Tax  Collectors  or  other  officers  for  previous 
years,  which  were  in  litigation  or  regarded  as  insolvent. 

9.  Dues  for  the  sale  of  reverted  or  other  land  to  which  the  State  may 
have  the  title. 

10.  Fees  which  the  Secretaries  of  the  Governor,  the  Secretary  of  State, 
the  Treasurer,  the  Comptroller  General  and  Librarian,  may  receive  for 
official  duties. 

§942.  (945.)  Miscellaneous  revenue.  All  the  receipts  from  the  resources 
mentioned  in  the  preceding  section,  all  fees  not  specially  awarded  to  any 
particular  officer,  all  fines  and  forfeitures  not  otherwise  disposed  of,  all 
moneys  collected  from  any  source  or  on  any  account,  to  which  the  State 
is  entitled,  not  otherwise  directed,  must  be  paid  into  the  State  treasury. 

§943.  (946.)  Fees  to  he  paid  to  Treasurer.     The  fees  which  ollicers 
are  allowed  to  charge,  and  which,  when  collected,  must  be  paid  to  the 
Treasurer,  are  as  follows : 
11 
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Revenue  from  other  sources. 


1 .  Those  In-  the  Secretaries  of  the  Governor : 

A  prant  for  100  noro?  or  under l?;!  00 

A  jrrnut  for  over  100  aoros  or  under  800  acres 2  00 

A  prant  lor  over  ;W  aores  or  under  500  acres 3  00 

A  prant  lor  over  "hX^  acres  or  under  1.000  acres 4  00 

A  prant  for  l.tXH^  acres  and  over,  one  ner  cent,  per  acre  for  everj'  additional  acre. 
Affixinp  the  (.Jreat  Seal  of  the  State,  by  order  of  the  Governor,  to  any  thing  of  a  pri- 
vate nature , 2  00 

For  every  examination  of  records  per  request 50 

Athnini^terinp  i>ath  of  otUce  to  a  salaried  otiicer  and  giving  certificate  thereof 1  00 

Kntcrinp  a  testimonial 50 

Attachinp  the  Seal  of  the  Executive  Department 1  00 

Certified  copy  of  any  record  not  more  than  300  words 1  00 

If  more  than  300  words,  per  100  words 10 

2.  Those  by  the  Secretary  of  State: 

For  a  grant  of  land  and  affixing  the  Seal  thereto,  the  same  as  is  allowed  the  Secreta- 
ries of  the  (lovcrnor,  according  to  the  number  of  acres. 

For  registering  each  grant $    50 

For  registering  bond  or  other  similar  writing 1  00 

For  a  testimonial  without  the  (xreat  Seal 1  00 

For  a  testimonial  with  the  Great  Seal 2  00 

Aflixing  the  Great  Seal  to  any  other  paper 1  00 

For  a  certified  copy  of  a  grant  of  land 1  00 

For  a  certified  copy  of  any  other  paper  not  of  more  words 1  00 

For  more  words,  per  hundred 10 

For  every  search  per  request 25 


3.  Those  by  the  Treasurer : 


For  cverv  extract  or  copy  from  any  book,  minutes,  or  file  of  office,  not  more  than  300 

words U  00 

For  every  additional  100  words 10 

For  every  search  by  request 25 


4.  Those  by  the  Comptroller  General : 


Every  extract  or  copy  from  any  book,  minutes,  or  file  of  office,  not  more  than  300 

words $1  00 

For  every  additional  100  words 10 

For  every  search  by  request 25 

5.  Those  by  the  Secretary  of  State  as  Surveyor  General : 

For  examining  a  plat $    50 

For  recording  a  plat 1  25 

For  recording  a  plat  of  a  town,  township,  or  village 10  00 

Transmitting  a  caveat  to  Governor  and  attending  thereon 1  00 

Certified  copy  of  any  original  record  not  more  than  300  words 1  00 

For  every  additional  100  words 10 

Certified  copy  of  an  original  warrant 50 

Issuing  a  certificate  of  a  record 50 

For  every  search  per  request 25 

6.  Tho.'^e  by  the  Librarian: 

Certifying  to  the  existence  or  contents  of  any  manuscript,  map,  or  other  document 

intrusted  to  his  keeping $1  00 

Furnishing  copies  of  his  catalogue  of  books 50 
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'J'hc  iiublic  debt. 


TITLE  IX. 

THE  PUBLIC  I)EP>T.* 


CHAPTER  L 


THE  PUBLIC  DEBT. 


1)44.  Stato  bonds— how  anthcnticntccL 
945.  Amount  of  bonds — time  of  paynicnt. 
94(5.  Coupons — how  sij^ncd  and  paid. 

947.  teond  must  accompany  cou))on,  etc. 

948.  StAtc  bonds — where  })ayablc. 

949.  Bonds  may  be  exchane:ed — when. 

950.  Bonds  taken  up  not  to  be  re-issued. 

951.  New  bonds  may  issue  for  lost  ones. 


Section. 
952.  On  what  showing  now  hnndr.  issue. 
95.').  State  must  he  indemnifi(;d. 

954.  Stolen  bonds — how  renewed. 

955.  Jionds,  etc.,  paid  off— how  kept. 
95l5.  Payment  of  bonds  provided  for, 

957.  Surplus  set  apart. 

958.  Overplus  paid  to  bonds  not  due. 

959.  Bonds  paid  before  duo  to  be  reported. 


§944.  (947.)  Bonds  and  eertificafeSy  how  authenticated.  All  bonds  or 
certificates  of  the  State  for  the  State  debt  must  be  authenticated  by  tlie 
signature  of  the  Governor*  the  Secretary  of  State,  and  stamped  Avith  one 
side  of  the  seal  of  the  State,  to-wit,  that  side  which  has  on  it  the  motto, 
*^  Wisdom,  Justice,  and.  Moderation." 

§945.  (948.)  Amounts  of,  and  how  payable.  They  shall  be,  unless 
otherwise  specially  ordered  by  the  General  Assembly,  in  sums  of  five 
hundred  and  one  thousand  dollars  each,  payable  in  twenty  years  after 
their  date,  bearing  interest  at  six  per  cent,  per  annum,  which  interest  is 
payable  semi-annually  by  coupons  thereto  annexed. 

§946.  (949.)  Coupons,  hoio  signed^  and  paid.  They  may,  before  or 
after  issued,  be  presented  to  the  State  Treasurer,  w^ho  shall  sign,  in  his 
official  capacity,  all  the  coupons  thereto  attached,  wdiich  then  may  be  paid 
at  maturity  by  the  treasurer  without  the  presentation  of  the  bond,  or 
further  warrant  or  authority. 

§947.  (950.)  When  unsigned  not  to  he  paid.  If  coupons  are  not  thus 
signed,  they  shall  not  be  paid,  unless  accompanied  by  the  bond  to  which 
they  belong,  and  before  payment  shall  be*  by  the  treasurer  detached, 

§948.  (951.)  Public  debt,  ichen  paid.  The  principal  and  interest  shall 
be  made  payable  at  such  place  in  this  State  or  other  of  the  United  States 
as  the  Governor  may  in  his  discretion  direct,  and  he  may  direct  the  prin- 
cipal payable  at  one  place  and  the  interest  at  another. 

§949.  (952.)  Bonds  payable  out  of  the  State  maybe  exchanged.  "Where 
citizens  of  this  State  become  possessed  of  State  bonds  payable  out  of  this 
State,  the  Governor  may  give  in  exchange  for  them  bonds  payable  herein, 
provided  there  is  no  loss  to  the  State  by  the  exchange,  and  the  expense 
thereof,  if  any,  is  borne  by  the  holders  of  the  bonds. 

§950.  (953.)  Bonds  taken  up  not  to  be  7'e-issued.  AVhen  such  exchange 
occurs,  the  original  bonds  so  taken  up  shall  not  be  re-issued  on  any 
account  wdiatever,  unless  specially  provided  for  bv  the  General  Assem- 
biy. 

§951.  (954.)  Lost  bonds  or  coupons.  When  any  bond  or  coupon  shall 
be  lost,  mutilated,  or  destroyed,  the  Governor  may  issue  to  the  holder  a 
new  bond,  wdth  proper  coupons  attached.  ^ 

§952.  (955.)  JS^ew  bonds,  hoic  obtained.     When  mutilated,  the  muri- 


*See  Act  of  1843,  C.  p.  895-7;  Act  of  1850,  C.  p.  898. 
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Intod  bonds  must  bo  surrondorod ;  Avhcn  lost  or  destroyed,  tlie  holder 
iiuist  make  aiUdavit  of  such  fact,  that  they  were  his,  in  his  own  or  some 
otlior  riirlit,  at  the  time  of  the  loss  or  destruction;  if  lost,  that  he  has 
made  diliiivnt  search  without  avail,  and  despairs  of  ever  finding  them. 

§953.  (i^bij.)  Bond  and  surety  to  be  given.  Having  made  such  affida- 
\ir.  he  shall  then,  before  receiving  the  new  bond,  give  bond  and  surety 
to  the  Ciovernor  in  a  sum  double  the  amount  of  tlie  principal  thereof  and 
the  un}>aid  interest  thereon,  conditioned  to  save  the  State  harmless  on 
account  of  issuing  such  new  bond. 

§954.  (957.)  New  bonds  in  lieu  of  those  stolen.  [The  Governor  is 
authorized  to  issue  a  new  bond  or  bonds  in  lieu  of  a  bond  or  bonds  of 
the  State  which  may  have  been  stolen,  upon  the  holders  making  affidavit 
as  provided  for  in  section  952 :  Provided ^  said  holders  may  have  given  or 
shall  give  twelve  months'  notice  of  the  loss  or  theft  of  said  bonds,  fully 
describing  the  same,  at  the  treasury  of  the  State,  at  least  twelve  months 
(a>^ActsofiS66, pj,j^^^,  to  the  time  when  said  new"  bonds  may  be  or  shall  be  issued:  Pro- 
vided, that  no  new  bond  shall  be  issued  for  or  in  lieu  of  any  lost  or  stolen 
bond  until  the  owner  of  such  bond  shall  first  give  to  the  State  a  bond 
-^^ith  security,  to  be  approved  by  the  Governor  for  the  time  being,  fully 
indemnifying  the  State  against  the  payment  of  the  bond  so  lost  or  stolen.] 
(a.) 

§955.  (958.)  Bonds,  etc.,  tvhen  paid,  hoiu  disposed  of.  When  bonds  or 
coupons  are  paid,  they  must  be  stamped  as  paid,  and  preserved  in  the 
treasurer's  office  with  the  same  care  as  the  funds  of  the  State. 

§956.  (959.)  Appropriations  for  bonded  debt.  An  amount  of  money 
stands  annually  appropriated  sufficient  to  pay  the  principal  and  interest 
of  any  bonded  debt  of  the  State  becoming  due  during  the  year. 

§957.  (960.)  Surplus  in  treasury  appropriated  to  bonded  debt.  Any 
surplus  in  the  treasury  after  allowing  for  all  the  annual  charges  against 
it,  including  such  claims,  is  likewise  appropriated  to  the  same  object. 

§958.  (961.)  Governor  may  apply  surplus.  Whatever  amount  may 
remain  from  the  appropriations  contained  in  the  two  preceding  sections 
more  than  enough  to  pay  such  debts  may  be  applied,  by  the  order  of  the 
Governor,  to  redeeming  any  particular  class  of  bonds  not  due  as  he  may 
order,  and  which,  in  his  judgment,  it  is  to  the  interest  of  the  State  to 
prefer  and  anticipate. 

§959.  (962.)  Bonds  redeemed  before  due.  All  bonds  redeemed  before 
maturity  must  be  by  the  Governor  annually  reported  to  the  General 
Assembly,  particularly  described,  and  the  terms  upon  which  they  were 
so  redeemed. 

[Sec.  (963.)  Repealed  by  Act  of  1872,  p.  64.] 
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TITLE  X. 

PUBLIC    rKOPErtTY. 


CHAPTER  I. 

PUBLIC    BUILDINGS. 

Section.  I  Skctiox. 

960.  Buildings  owned  by  the  State.  I     901.  Buildings  the  State  is  interested  in. 

§960.  (904.)  Buildlncjs  owned  hy  the  State.     Tlic  buildings  and  tlio.sc 
appurtenant  thereto  belonging  to  the  State  are — 

[The  State  Capitol,  at  Atlanta.]     (a.)  pp.'IjI!  m '^'^* 

[The  Governor's  Mansion,  in  the  city  of  Atlanta.]     (b.)  ^^^  \ctsof  1870, 

The  State  Arsenals  at  Milledgevillc  and  Savannah,  donated  by  Act  pp.^oo2,  oo:). 
of  1870,  page  455;  the  Deaf  and  Dumb  Asylum  at  Cave  Spring;  the 
Lunatic  Asylum  near  Milledgevillc;  the  Penitentiary  at  Milledgeville; 
the  buildings  of  the  Western  and  Atlantic  Railroad. 

The  old  Capitol  and  Executive  Mansion  at  Milledgeville,  with  tlie 
ground  attached  to  each. 

§961.  (965.)  Partly  oioned  by  the  State.   The  State  has  an  interest  in — 

The  University  of  Georgia,  at  Athens. 

The  Asylum  for  the  Blind,  at  Macon. 


CHAPTER  11. 

THE  LANDS   OF  THE   STATE. 
Section  962.  Lands  reserved  to  the  State. 

§962.  (966.)  Lands  oioned  hy  the  State.  The  lands  heretofore  specially 
reserved  to  the  State  are — 

The  lands  known  as  the  "Macon  Reserve,''  on  the  Ocmulgee  river; 
the  lands  known  as  the  "Mcintosh  Reserve,''  on  wdiich  is  situated  the 
Indian  Spring;  the  lands  known  as  the  "Old  Agency  Reserve,"  on  the 
Flint  river ;  a  quantity  of  land  on  Flint  river,  opposite  the  Old  Agency ; 
one  mile  square  on  the  Chattahoochee  river  at  Mcintosh  Ferry;  one  mile 
square  at  Marshall's  Ferry  on  Flint  river,  including  the  ferry ;  five  miles 
square  on  Chattahoochee  river  at  Cusseta  Falls,  including  the  falls ;  all 
islands  contained  in  any  of  the  navigable  waters  not  disposed  of,  and  the 
western  bank  of  the  Chattahoochee  river  to  high-water  mark,  where  it 
forms  the  boundary  between  Georgia  and  Alabama ;  so  much  of  the  Oke- 
fenokee  swamp  as  is  in  this  State  and  ungranted ;  the  lots  whereon  all  the 
public  buildings  of  the  State  are  erected ;  the  fractional  parts  of  surveys 
created  by  the  different  land  divisions  which  are  not  granted  or  otherwise 
disposed  of;  all  lands  omitted  to  be  surveyed,  granted  or  sold ;  parcels  of 
land  in  certain  cities,  to-wit: 

In  the  city  of  Atlanta ; 

In  the  city  of  Columbus ; 

In  the  city  of  Chattanooga.* 

*Considerable  portions  of  the  above  mentioned  reservation?  have  been  conveyed  by  the  S:ate 
to  private  companies  or  individuals,  which  will  appear  by  reference  to  the  proper  records. 
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[By  Act  of  24th  October.  ISTO.  (see  Acts  oflSTO.  i>,  4i:3.1  the  AVestorn  and  Atlantic  Railroad,  with 
all  its  house*,  workshops,  depots,  rollinj;  stock.  ;unl  appurtenances  of  every  character,  were  leased 
for  twenty  years;  and  by  Act  of  December  Utli.  1S71,  (.see  Acts  of  18T1-2.  p.  79,)  all  laws  and  resolu- 
tions eontinuiufr  in  existence  any  othcer  of  said  railroad  as  an  officer  of  this  State  were  repealed. 
Yet  as  these  laws  arc  beins;  used  in  windiu;::  up  the  business  of  said  road,  and  as  an  emorsency 
inicht  arise  when  said  laws  relative  to  said  railroad  might  bo  further  needed,  the  Revisers  of  the 
Code  have  deemed  it  best  to  retain  them.j 


CHAPTER  III. 


THE  WESTERN  AND   ATLANTIC  RAILROAD  AND  ITS  GOVERNMENT. 


Skctiox. 
i>»v5.  AV.  A-  A.  R.  R.  belonc:?  to  State,  etc. 
i^V4.  Obliv'ations  relative  to  W.  .^-  A.  11.  R. 
»Hx  AVhat  laws  apply  to  W.  .t  A.  R.  R. 
i>»o.  Former  laws  still  offeree. 
iRjT.  Laws  applicable  to  W.  ct  A.  R.  R. 
i>(iS.  Appointment  of  sui>erintendent. 
i^?'c\  Superintendent's  bond. 
iCO.  His  oatli  and  commission. 
y71.  Superintendent's  authority. 
9~'2.  Rules  of  road  to  be  recorded,  etc. 
it78.  Such  rule?  are  law. 
^•74.  "Where  the  road  may  be  sued. 
1^7o.  Demand  must  be  made  before  suit. 
i*76.  Books  of  road  ;iri»io/i'jci'e  evidence. 
i>77.  Debtors  to  road — public  debtoi'S. 
i>7S.  Appointment,  etc.,  of  treasurer. 
97i^.  Treasurer's  oath. 
9'?0.  His  bond ;  oath  and  bond,  where  filed. 

951.  Treasurer's  duties  specified. 

952.  Auditor's  appointment,  etc. 

953.  Auditor's  oath. 
9^4.  His  bond. 

9S5,  His  bond  and  oath — where  filed. 

9'^6.  Auditor's  duties  specified. 

987.  Remedy  against  otficers  W.  &  A.  R.  R. 


Section. 

988.  Compellable  to  jjive  other  security. 

989.  Agents  must  report  monthly. 

990.  Officer  failing  to  pay,  etc.,  dismissed. 

991.  Accounts  of  dismissed  olficers. 

992.  Indebtedness  of  defaulters,  etc. 

993.  Oa,th  of  all  agents  of  the  road. 

994.  Their  bonds. 

995.  Bonds  renewed  annually. 

996.  Settlements  with  agents. 

997.  Governor  to  examine  bonds,  etc. ' 

998.  Conductor's  oath. 

999.  No  credit  to  be  given  for  freights. 

1000.  Conductor's  settlement. 

1001.  Disbursements — how  made. 

1002.  How  auditor's  decisions  reviewed. 

1003.  Proceeds  of  road — how  disposed  of. 

1004.  Useless  iron  and  tackle  may  be  sold. 

1005.  Sale  may  be  for  cash  or  on  credit. 

1006.  No  officer  of  road  can  buy  at  sale. 

1007.  Sale  bill  to  be  kept  and  reported. 

1008.  Useless  land  of  road  may  be  sold. 

1009.  Who  may  go  over  road  free  of  charge. 

1010.  Laws  of  road  enforced  by  superintendent. 

1011.  Transportation  of  lime. 

1012.  Stock  gaps  may  be  built. 


§963.  (967.)  Western  and  Atlantic  Railroad  the  property  of  the  State. 
The  railroad  communication  from  Atlanta,  in  Fulton  county,  to  Chatta- 
nooga, on  the  Tennessee  river,  is  the  property  of  this  State  exclusively, 
and  shall  be  known  as  the  Western  and  Atlantic  Railroad. 

§964.  (968.)  Relation  of  State  to  the  Western  and  Atlantic  Railroad. 
The  State  occupies  the  same  relation  to  said  road,  as  owner,  that  any  com- 
pany or  incorporation  does  to  its  railroad,  and  the  obligations  of  the  State 
to  the  public  concerning  said  road,  and  of  the  public  to  said  road,  are  the 
^  same  as  govern  the  other  railroads  of  this  State,  so  far  as  is  consistent 

with  the  sovereign  attributes  of  this  State,  and  the  laws  of  force  for  its 
conduct. 

When  the  State  engaged  in  the  carrying  business  on  the  W.  &  A.  R.  R.  it  assumed  obligations 
and  lialnlitie.s  incident  to  that  business  when  carried  on  by  individuals,  and  the  remedy  against 
it  i<  by  suit  vs.  the  superintendent  of  the  road:  28  (la.,  180.  The  plaintiff  in  such  suit  is  not 
restricted  to  the  amount  claimed  when  he  presented  his  account  to  the  superintendent  for  settle- 
ment; he  recovers  according  to  his  proof  under  the  law:   lb. 

§965.  (969.)  Road  laws  and  pjenal  laws  apply  to  Western  and  Atlantic 
Ro.ilroad — proviso.  All  the  public  road  laws  and  penal  laws  touching 
the  railroads  of  this  State,  whether  to  obligate  or  protect,  apply  to  the 
State  lload,  unless  specially  excepted,  or  some  other  provision  is  x^re- 
scribed  in  lieu  of  some  one  or  more  thereof. 

Ar-t  of  1856,  (C.  p.  m.)  does  not  apply  to  W.  &  A.  R.  R.:  23  Ga.,  436.  This  section  cited:  34 
Ga.,  424. 

§966.  (970.)  Lavjs  applicable  to  Western  and  Atlantic  Railroad.  [All 
laws  of  force  regulating  the  liability  of  railroad  companies  in  this  State  for 

3368.  are  hereby 


>ne  by  the  running  of  locomotives,  cars,  and  other  machinery, 
de(;lared  to  aDplv  equally  to  the  Western  and  Atlantic  Eail- 


road :  and  in  the  brino:ino^  of  all  suits  aofainst  the  Western  and  Atlantic 
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Railnnid,  tlie  same  shall  ho,  rcpfiilat/'d  ])y  tlio  lawB.in  cxi.stenco  on  that,  .  .  ,    ,^^„ 

'     ,         .  ,.    ,  .    '        /•    1  •     /  (     I     n       /  '  la)  Act*  ori8C2- 

siibjcct  at  the  tunc  oi  tiie  adoj)tioii  (A  thi.s  Code.J     (a.)  %'j.  v- 1*^2. 

Even  thou<(h  the  diirnnKO  for  which  the  Huit  waH  hrouj?ht  wa«  received  boforo  the  adoption  of 
the  Code:  40  (ia.,  410.     Wli.it  iicLioii  iii;i,ii)tii,in!ihl(j  under  this  Hection:   'Si  (in.,  JzZ. 

§967.  (971.)  Frcecdhi//  kvwH  of  for (w..     All    laws   hci-(;tofon;   owdcU-A, 
having  a  special  or  local  a[)j)lication  to  said  road,  and  in  force  at  tlj(;  tinic- -^'^t-^of  1^:%,  p. 
of  the  adoption  of  this  Code,  are  kept  in  forces,  unless  lierein  repealed 
expressly,  or  by  iniplic^ation. 

§908.  (972.)  Siijicrintendent  appointed  hy   Govfivnor.     The  p'^i'^^'ip'-'-^  Act  of  Ii0i-'o2 
officer  of  said  road  shall  be  styled  the  superintendent,  who  is  appointed  p.  no.  * 

by  the  Governor,  and  holds  his  office  (lurin<z;  his  term,  unless  sooner 
removed  at  his  pleasure.     [The  salary  of  the  superintendent  shall  ha  fii'a  n^tl'i'^'/m. 
thousand  dollars  per  a7inumj\     (b.) 

He  is  not  subject  to  garnishment  process :   37  Ga.,  240. 

§969.  (973.)  To  give  bond  and  security.  Before  entering  on  tlie  duties 
of  his  office,  he  shall  give  bond  and  security,  to  be  approved  by  the  Gov- 
ernor, in  the  sum  of  twenty  thousand  dollars,  which  shall  be  filed  in  the 
office  of  the  Comptroller  General  and  recorded  therein. 

§970.  (974.)  To  take  oath.  He  shall  also,  at  the  same  time,  besides  the 
oath  required  of  all  civil  officers,  take  and  subscribe  before  the  Governor 
the  following  oath,  which  shall  be  filed  in  the  Executive  office : 

"I,  ,  swear  that  I  will  faithfully  and  impartially  perform  all  the 

duties  of  my  office;  that  I  will  make  no  appointment,  nor  do  any  act 
from  fear,  favor,  reward,  or  the  hope  thereof,  but  in  all  things  I  will  be 
governed  solely  with  regard  to  the  interest  of  the  State  of  Georgia,  and  in 
the  discharge  of  my  duties  I  will  neither  make,  nor  permit  to  be  made, 
any  discrimination,  unless  so  directed  by  legislative  authority,  in  favor  or 
against  any  railroad  company,  or  other  persons  or  parties  having  business 
connections  with  or  relations  to  said  road.     So  help  me  God.^^ 

§971.  (975.)  Powers  of  superintendent.     The  superintendent  has  au- Ac^^f  is.5i-'52, 
thority—    .  P'^^^' 

1.  To  conduct  all  the  operations  of  said  road  connected  with  its  repairs, 
equipment  and  management,  including  its  financial  affairs. 

2.  To  appoint  or  remove  all  the  subordinate  officers  subject  to  the 
approval  of  the  Governor,  except  the  auditor  and  treasurer. 

3.  To  fix  the  rate  of  passage  and  freight,  and  to  make  all  necessaiy 
arrangements  touching  such  rates  and  other  business  with  other  railroads. 

4.  To  contract  for  and  purchase  machinery,  cars,  materials,  workshops, 
and  all  other  contracts  necessary  for  the  general  working  and  business  of 
said  road  not  exceeding  three  thousand  dollars,  and  over  that  amoiuit 
subject  to  the  approval  of  the  Governor  in  writing. 

5.  To  make  contracts  with  the  Government  of  the  United  States,  with 
the  consent  of  the  Governor,  for  the  transportation  of  the  mails  over  said 
road. 

6.  To  arrange  the  schedules  for  running  trains  at  such  times,  either  by 
day  or  night,  as  he  may  deem  expedient. 

7.  To  settle  all  claims  against  said  road,  with  the  approval  of  the  Gov- 
ernor. 

8.  To  sue  officially  for  any  claim  due  the  State  on  account  of  said 
road,  and  defend  all  brought  against  the  road. 

9.  To  make  all  necessary  rules  for  the  proper  conduct  of  the  business 
of  the  road  and  the  enforcement  of  discipline. 


163  PART  I.— TITLE  X.— CHAPTER  III. 

The  Western  and  Atlantic  Railroad  and  its  government. 

10.  To  impose  penalties  for  a  violation  of  said  rules  and  for  breaches 
of  duty  by  all  persons  in  the  employment  of  the  road. 

11.  To  see  that  the  books  and  accounts  of  the  road  are  so  kept  as  at 
all  times  to  sliow  accurately  its  iiscal  affairs. 

12.  To  have  settlements  weekly  with  all  fiscal  agents  of  said  road  for 
all  money  received  by  them,  by  himself  or  throuoli  some  authorized  per- 
son, and  to  discharge  them  for  neglecting  or  refusing  to  do  so. 

13.  To  fix  the  compensation  of  all  employees  of  said  road,  with  the 
approval  of  the  Governor,  whose  compensation  is  not  fixed  by  law. 

14.  To  draw  his  warrant  on  the  treasurer  in  favor  of  claimants  accor- 
ding to  the  law. 

15.  To  sue  and  cause  all  moneys  belonging  to  or  collected  on  account 
of  the  road  to  be  paid  promptly  to  the  treasurer. 

IG.  To  exercise  a  general  supervision  over  all  officers,  agents,  and 
employees  under  his  charge,  and  see  that  they  strictly  comply  with  all 
the  requisitions  of  the  law. 

17.  To  make  out  and  transmit  to  the  Governor  a  quarterly  statement 
exhibiting  the  receipts  and  expenditures  of  the  road,  and  once  every  year 
a  full  statement  of  all  the  transactions  of  the  road  in  detail,  which  report 
shall  be  published  in  one  or  more  of  the  public  gazettes  at  the  seat  of 
government  and  at  the  city  of  Atlanta. 

§972.  (976.)  JRuIes  to  be  recorded,  printed  and  furnished  to  officers. 
The  rules  adopted  by  the  superintendent  for  the  government  of  said  road 
1^.^111.^  ■^^^■'^^'  shall  be  recorded  in  a  book  kept  for  that  purpose,  shall  be  printed  and 
posted  in  a  conspicuous  part  of  his  office  and  copies  placed  in  the  hands 
of  each  officer  of  the  road,  who  shall  also  be  promptly  su2)plied  with 
copies  of  any  alterations  thereof. 

Parol  evidence  of:    28  Ga.,  111. 

§973.  (977.)  Force  of  said  rides.  Such  rules  shall  have  the  force  and 
effect  of  law  w^hen  necessary  to  carry  into  full  effect  any  law  in  regard 
to  said  road  and  to  improve  its  organization  when  not  inconsistent  with 
the  law. 

This  section  cited :   35  Ga.,  108. 

§974.  (978.)  Suits  against  Western  and  Atlantic  Railroad.     All  suits 
against  the  road  must  be  brought  against  the  superintendent  in  his  offi- 
p  *^in^  ■^^^^"'^^'  cial  capacity,  in  the  county  of  Fulton,  where  the  office  of  said  road  is 
^  located,  except  in  those  cases  of  claims  where  by  the  law  other  railroads 

are  allowed  to  be  sued  elsewhere,  but  under  no  circumstances  are  suits 
against  sucli  road  to  be  allowed  against  such  road,  its  officers  or  agents 
in  the  State  of  Tennessee,  beyond  the  right,  if  any,  that  may  exist  under 
the  authority  granted  to  this  State  to  extend  said  road  into  Tennessee. 

Under  the  Act  of  1851-2,  the  rejection  of  a  claim  by  the  late  chief  engineer  did  not  entitle  the 
pnrty  to  .sue  the  Huperintendent :  19  Ga.,  543.  A  suit  vt.  the  W.  &  A.  R.  R.  for  the  lo?s  of  tobacco 
shipped  on  .said  road  should  be  brought  vs.  the  superintendent  in  Fulton  county,  not  in  the  county 
■where  the  tobacco  wa.s  received :   34  Ga..  543. 

§975.  (979.)  Demand' necessary  before  suit  brought.  No  suits  shall  be 
l3rought  against  the  suj^erintendent  until  a  demand  has  been  made  upon 
him  for  j^aymcnt,  accompanied  by  a  statement  of  the  nature  of  the  claim, 
and  ten  days  shall  be  allowed  the  superintendent  to  pass  upon-  such  claim 
before  suit  shall  be  brought. 

Demand,  condition  precedent:  19Ga.,  543.  Plaintiff  in  suit  not  restricted  to  amount  demanded: 
28  Ga.,  18(J. 

§976.  (980.)  Boohs  of  road  prima  facie  evidence.  In  suits  pending 
Act  of  15-03.  p.  or  to  be  brought  ])y  or  again.st  said  road,  the  books  of  said  road  shall  be 
^'  prima  facie  evidence  of  wliat  they  contain  pertinent  to  the  points  in  issue. 
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§977.  (981.)  //«  (Ichtors  puhlh  fJMors.     All  debtors  to  sairl  road  arc^^^^^^^^^^ 
as  debtors  to  the  State  or  ])iil>!i(;,  and   wlien  any  (jucstion  arise'S  warrant- ^>i. 
ing  it,  tlie  right  or  obligations  of  })otli  parties  are  to  be  determinwl  upon 
by  the  laws  governing  such  relation. 

Debt  duo  W.  and  A.  K.  II.  tr)  be  p.'iid  next  after  funeral  expenses,  as  provided  in  ?2o33.  See 
Scofiold  et  id.  vs.  Pcrkerson,  July  term,  1872. 

§978.  (982.)  Tr easurer,  by  wJiom  appointed.  The  Governor  shall  appoint  Act  of  i85l-'52, 
an  offiecr  for  said  road,  who  shall  be  styled  the  treasurer,  who  holds  his  ^'-  ^^^ 
office  for  the  sanies  time  and  ivrxn  that  the;  suy)erint(!nd(!nt  does. 

§979.  (983.)  Ills  oath.     Before  entering  on  the  duties   of  his  office.  Act  of  i8oi-'o2, 
besides  the  oaths  required  of  all  civil  officers,  he  shall  take  and  subscribe  ^^*  ^^^ 
before  the  Governor  the  following  oath  : 

"I,  ,  do  swear  that  I  will  faithfully  and  diligently  receive,  keep 

and  disburse  the  funds  of  the  State  Road  according  to  law,  in  my  capacity 
as  treasurer,  and  do  all  other  acts  that  are  or  may  be  required  of  me  by 
law  as  treasurer  of  said  road,  to  the  best  of  my  skill  and  knowledge.  So 
help  me  God." 

§980.  (984.)  Bond  and  security.  He  shall  at  the  same  time  give  bond 
and  security,  to  be  approved  by  the  Governor,  in  the  sum  of  one  hundred 
thousand  dollars.  Said  bond  and  oath  of  office  shall  be  filed  and  recorded 
as  the  superintendent's. 

§981.(985.)  Treasurer's  duties.     It  is  the  duty  of  the  treasurer —       Act  of  is.51-02. 

1.  To  take  custody  of  all  funds  appertaining  to  the  road,  to  receive  all  p- ^^-• 
moneys  from  officers  or  agents  holding  the  same  and  receipt  them. 

2.  To  receive  all  such  sums  as  may  be  appropriated  by  law  for  the  use 
of  the  road. 

3.  To  pay  all  warrants  drawn  by  the  superintendent  in  the  terms  of 
the  law. 

4.  To  pay  the  State  Treasurer  monthly  all  balance  in  the  treasury  after 
paying  all  the  current  expenses  of  the  road  and  other  lawful  claims  upon 
it,  and  to  take  his  receipt  for  the  same,  retaining  such  amount  as  the 
superintendent  may  direct. 

5.  To  keep  a  book  or  books  to  enter  all  his  receipts  and  payments  and 
other  official  transactions. 

6.  To  make  a  quarterly  statement  to  the  superintendent  of  the  receipts 
and  disbursements  of  his  office,  which  shall  be  published  with  the  super- 
intendent's report  to  the  Governor. 

7.  To  discharge  such  other  duties  as  the  laws  do  or  may  require. 

§982.  (986.)  Auditor  appointed  by   Governor.     The  Governor  shall  Act  of  iS5i-'52, 
appoint  an  officer  for  said  road  who  shall  be  styled  the  auditor. 

§983.  (987.)  His  oath.  Before  entering  on  the  duties  of  his  office, 
besides  the  oath  required  of  all  civil  officers,  he  shall  take  and  subscribe 
before  the  Governor  the  following  oath : 

"I,  ,  swear  that  I  will  promptly,  justly,  fairly  and  impartially 

approve  or  reject  all  claims  against  the  State  Road  presented  to  me  for 
such  purpose,  and  that  I  will  faithfully  and  diligently  discharge  all  other 
duties  that  are  or  may  be  required  of  me  by  law"  as  auditor,  to  the  best 
of  my  skill  and  knowdedge.     So  help  me  God." 

§984.  (988.)  Give  bond  and  surety.  He  shall,  at  the  same  time,  give 
bond  and  surety,  to  be  approved  by  the  Governor,  in  the  sum  of  twenty 
thousand  dollars. 

§985.  (989.)  Bond  and  oath  filed  and  recorded.  Such  bond  and  oath 
of  office  shall  be  filed  and  recorded  as  the  superintendent's. 
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^986.  (990.)  Auditor^s  duties  enumerated.  It  is  tlie  duty  of  the  audi- 
p.  lu  tor — 

1.  To  examine  and  approve  or  rejeet,  without  unnceessary  delay,  all 
bills  and  aooounts  auainst  said  road  before  the  superiutendent  shall  draw 
a  warrant  for  the  same  on  the  treasurer. 

2.  To  keei>  a  book  to  enter  all  aceounts  passed,  stating  the  person, 
amount,  aeeount,  and  time. 

3.  To  examine,  supervise  and  control  all  books  kept  by  the  subordi- 
nate aeeountino;  ottieers  or  clerks  of  t\m  road. 

4.  To  discharge  such  other  duties  as  the  laws  do  or  may  require. 
§987.  (991.)  Bemed if  of  the  State  against  officers  of  Western  andAtlan- 

A^to{iSoS,i\  tic  Iiailroad.  The  remedy  of  the  State  against  the  superintendent,  the 
treasurer,  auditor,  and  other  oiiicers  and  agents,  is  the  same  as  against 
tax  collectors  or  receivers. 

§988.  (992.)  Additional  bond  may  be  required.  The  Governor  may 
require  each  of  such  otBcers  to  give  additional  bond  and  surety  on  the 
same  terms  and  conditions  that  he  may  require  it  of  the  Comptroller 
General  or  the  State  Treasurer. 

§989.  (993.)  3Ionthly  reports  of  agents.  Each  agent  of  such  road 
Act  of  1853  p  li^^'^^^g  ^^^^  funds  thereof  in  his  hands  shall  make  out  monthly,  and  from 
63.  '       month  to  month,  on  such  day  as  the  superintendent  may  require,  a  full 

statement  of  his  account,  and  particularly  specify  what  amount  of  cash 
on  hand,  wdiat  amount  due  from  freight  delivered  or  to  be  delivered, 
showing  the  full  amount  due  from  all  sources  whatever,  and  shall  sign 
such  account. 

§990.  (994.)  Defaulting  officer  or  agent  dismissed.  Any  officer  or  agent 
failing  to  pay  over  the  funds  collected  by  him  weekly,  or  failing  to  fur- 
Act  of  iS-53,  p.  uish  the  superintendent  with  a  monthly  statement  of  the  financial  condi- 
tion of  his  office,  except  for  providential  cause,  shall  be  immediately 
dismissed  by  the  superintendent. 

§991.  (995.)  Proceedings  on  a  dismissal.  "When  such  dismissal  shall 
take  place,  an  account  shall  at  once  be  had  of  all  the  freight  on  hand, 
63^  '   *   giving  the  person  dismissed  a  credit  or  receip.  therefor,  so  as  to  show  the 

amount  of  his  indebtedness. 

§992.  (996.)  Amount  due  by  defaulter,  Jioio  treated.  As  soon  as  an 
agent,  or  any  other  person  having  funds  of  the  road  unaccounted  for,  is 
in  default,  and  fails  to  pay  ov«r  said  funds  on  demand  made  by  the  super- 
Acts  of  1858,  p.  intendent,  or  by  his  authority,  or  shall  abscond  or  conceal  himself,  or  in 
^-  any  other  way  evade  or  prevent  a  settlement,  said  officer  shall  prorriptly 

cause  the  true  amount  due  by  such  person  to  be  ascertained,  and  transmit 
the  same  to  the  Comptroller  General  as  earnings  of  the  road,  stating  also 
the  date  of  the  default. 

§993.  (997.)  Oaths  of  agents.  Every  agent  of  said  road,  before  enter- 
ing on  the  discharge  of  liis  duties  must,  besides  the  oath  required  of  all 
civil  officers,  take  and  subscribe  before  the  superintendent,  who  is  hereby 
made  an  officer  for  such  purpose,  the  following  oath : 

"I,  ,  swear  that  I  will  faithfully  perform  all  the  duties  of  my 

appointm(;nt  that  are  or  may  be  required  of  me  by  law,  to  the  best  of  my 
skill  and  knowledge,  and  that  I  will  render  a  true  account  of  my  official 
conduct,  and  of  all  moneys  received  by  me  as  sucli,  and  pay  the  same 
over  to  the  person  authorized  to  receive  them,  as  often  as  the  law  may 
require.     So  help  me  God.^^ 

§994.  (998.)  Bonds  of  agents.     They  shall  at  the  same  time  give  bond 
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and  surety,  ])ny{i])l(;  to  tin;  (Movornor  and  lils  sn/^;(;.«HorH  in  office,  to  ];o 
approved  l)y  the  snjxirintendent,  in  Hiicli  sum  as  lie  may  re({u\r(t. 

§995.  (999.)  l)bq)()Hitl()n  of  affidavit  a/nd  bond.  Tha  oaths  sliall  l>o 
fd(!d  in  tlie  office  of  the  superintendent,  the  r)ri^inal  bonds  transmitted  to 
tlie  Coni])trolh3r  General,  and  copies  retained  by  the  superintendent  in  a 
book  kept  for  tliat  |)urj)ose  in  liis  office;. 

§996.  (1000.)  Bo7uIh  renewed  annually,  Sucli  ])onds  sliall  be  renewed 
annually,  by  the  tenth  day  of  January,  after  a  full  and  satisfactory  settle- 
ment has  been  had  with  the  agents,  and  n(jt  befon?. 

§997.  (1001.)  HettlemcntH  vnili  ar/entn.  Said  settlement  must  be  in 
writing  and  signed  by  the  agent  and  superint(;ndent,  and  shall  contain  a 
full  statement  of  the  agent's  account  with  the  rc^ad,  whether  for  cash 
received,  freight  on  hand,  or  from  any  other  source  whatever. 

§998.  (1002.)  Governor  to  examine  bond,  etc.  The  Governor  shall 
examine  every  bond  transmitted  to  the  Comptroller  General  by  the  super- 
intendent, and  in  case  of  defect  therein,  as  to  matter  or  surety,  may  order 
another  bond  given  in  lieu  thereof  to  the  superintendent,  and  he  or  tjie 
superintendent  may  at  any  time,  when  in  the  judgment  of  either  the 
interest  of  the  State  requires  it,  require  such  officer  to  give  additional 
bond  and  sureties,  as  he  requires  of  other  officers. 

§999.  (1003.)   Conductor^ s  oath.     Every  conductor  must,  in  the  same         fia- 'r/: 
manner,  take  and  subscribe  this  oath :  p.  i.s:. 

"I,  ,  swear  that  I  will  faithfully  discharge  the  duties  of  my 

office  to  the  best  of  my  skill  and  knowledge,  and  that  I  will  pay  over  all 
the  money  that  may  come  to  my  hands  belonging  to  the  State  Road,  as 
required  by  law,  or  the  order  of  the  superintendent.     So  help  me  God.'' 

§1000.  (1004.)  No  credit  for  freight.     No  agent  at  any  station  of  said 
road  is  permitted  to  give  credit  for  any  freight  or  any  j^roduce,  goods,  or  ^'^\{^  iSol-'52, 
other  commodity  conveyed,  but  shall  collect  the  freights  before  the  articles 
are  taken  away,  except  in  cases  where  the  freight,  by  arrangement,  are 
chargeable  to  some  other  railroad  company. 

§1001.  (1005.)   Conductor's  settlements.     Every  conductor  of  passenger 
or  freight  trains  shall  make  a  settlement  of  the  ticket  and  money  received  Act  of  iS5l-'52, 
by  them  with  the  treasurer  at  the  end  of  each  trip.     All  disbursements  ^' 
made  on  account  of  said  road  shall  be,  by  warrant  of  the  superintendent, 
drawn  upon  the  treasurer,  and  be  first  passed  by  the  auditor. 

§1002.  (1006.)  Cases  where  superintendent  and  auditor  differ.  The 
superintendent  may  refuse  to  ratify  the  approval  of  the  auditor,  and  when 
so  refusing  the  claim  shall  be  presented  to  the  Governor  to  decide;  if  he 
allow^s  the  claim,  or  any  part  thereof,  the  superintendent  shall  draw  his 
warrant  and  express  therein,  "By  approval  of  the  Governor."  If  he 
concurs  with  the  superintendent,  the  party  may  accept  the  decision  or 
bring  suit. 

§1003.  (1007.)  Proceeds  to  be  paid  monthly  into  treasury.  The  pro- 
iceeds  of  said  road,  after  deducting  expenses  and  all  debts,  which  are  liens 
upon  its  income,  shall  be  paid  into  the  treasury  of  the  State  monthly,  and 
shall  first  be  applied  to  the  payment  of  the  principal  and  interest  of  the 
bonds  of  the  State  issued  on  account  of  said  road. 

§1004.  (1008.)    Useless  iron,  etc.,  shall  be  sold  on  thirty  days'  notice. 
Whenever  any  iron,  or  any  tackle  or  apparel  may  become  useless  to  said 
road,  and  the  superintendent  cannot  have  the  same  converted  into  new  j^^.^  ^f  is55.-5<5 
iron  on  reasonable  terms,  or  for  any  other  good  reason,  he  shall  sell  the  p-  i^"- 
same  at  public  outcry,  at  whatever  point  it  may  be  most  to  the  interest 
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aiid  convenience  of  the  roaJ,  to  the  higliest  bidder,  after  giving  at  least 
thirty  days'  notice  of  the  time  and  place  of  said  sale,  with  a  deseription 
of  the  property,  in  a  pnblie  gazette  at  Atlanta. 

§1005.  (^1009.)  Terms  of  sale.  He  may  sell  said  pro]ierty  for  cash  or 
CHKlit,  as  in  his  discretion  it  may  be  best  for  the  State:  Provided,  that,  if 
on  CRxiit,  it  shall  not  be  longer  than  twelve  months,  with  note  or  bond 
and  pei-sonal  security  thereto,  payable  to  the  Governor  and  his  successor 
in  otlice,  or  bearer,  which  shall  be  deposited  in  the  State  treasury,  and 
when  collected  be  as  part  of  the  net  earnings  of  the  road. 

§1006.  (1010.)  Officer  not  to  he  purchaser.  Neither  the  superintendent 
nor  any  officer  of  the  State  Road  shall  be  a  purchaser,  directly  or  indi- 
rectly, at  said  sales,  on  pain  of  forfeiting  to  the  State  the  property  pur- 
chased and  price  paid,  and  of  being  removed  by  the  Governor. 

§1007.  (1011.)  Record  of  sale^  to  be  kept.  The  suj^erintendent  shall 
keep  a  record  of  all  such  property  sold,  to  whom  sold,  at  what  price,  and 
on  what  terms,  and  shall  embrace  the  same  in  his  report  to  the  Governor. 

§1008.  (1012.)  Restriction  on  sale  of  road  property.  The  Governor  or 
superintendent  shall  not  sell  any  part  of  the  right  of  way,  nor  any  prop- 
erty or  land  of  the  road,  that  may  be  necessary  for  the  erection  of  depots, 
wood  yards,  water  stations,  or  for  any  other  improvement  to  the  conveni- 
ence or  interest  of  said  road ;  but  they  may  sell  any  land  of  the  road  if  of 
no  use  to  it,  in  the  manner  iron  is  sold — advertising  it  in  a  public  gazette 
at  Atlanta,  and  in  the  county  where  it  lies,  and  in  a  public  gazette  thereof, 
if  one,  and  the  superintendent  shall  execute  deeds  thereto  in  his  official 
capacity. 

§1009.  (1013.)    Who  may  travel  without  charge.     All  lunatics  and 
idiots,  and  the  persons  having  them  in  charge,  not  more  than  one  to  each 
Act  ofi853-'54,  of  such,  when  sent  from  any  county  to  the  lunatic  asylum,  and  the  latter 
I'.  97.  returning,  and  all  deaf  and  dumb  and  blind  pupils  partaking  of  the 

State's  bounty,  with  their  necessary  attendants,  when  going  and  return- 
ing from  their  schools,  shall  go  from  and  return  to  their  homes,  free  of 
charge  on  said  road. 

§1010.  (1014.)  Superintendent  to  enforce  the  laios.  The  superintendent 
of  said  road  is  specially  charged  with  the  due  execution  and  faithful  ful- 
fillment of  all  the  laws  for  the  government  and  regulation  of  the  same. 

§1011.  (1015.)  Lime — transportcdion  of.  Said  road  shall  transport 
lime  for  agricultural  purposes,  by  the  car  load,  from  any  depot  thereof 
to  Atlanta,  from  the  first  day  of  May  to  the  first  day  of  August  of  each 
year,  or  at  any  other  time  not  conflicting  with  the  interest  of  said  road,  at 
a  rate  not  exceeding  three  cents  per  bushel :  Provided,  connecting  roads 
at  Atlanta  will  transport  lime  for  agricultural  purposes  at  corresponding 
low  rates,  and  give  the  superintendent  of  the  road  notice  thereof,  with 
Act  of  1850,  T>.  consent  to  be  bound  permanently  by  such  rate.  Any  connecting  road  at 
Atlanta  failing  to  give  such  notice  and  consent  shall  not  be  entitled  to 
the  benefits  intended  to  be  secured  to  the  agricultural  interest  contiguous 
to  such  road.  Before  any  person  shall  transport  lime  on  said  road,  or 
any  road  in  connection  therewith,  at  said  rate,  he  shall  make  oath  in 
writing  before  receiving  said  lime  and  paying  said  freight,  that  it  has 
been  or  is  to  be  transported  for  and  will  be  used  in  good  faith  in  improve- 
ment of  the  soil  in  the  State;  which  affidavit  shall  be  filed  in  the  office 
of  the  company  to  whom  the  freight  is  paid. 

§1012.  (1016.)  Land  otoners  may  build  stock  gaps.  [All  persons  in 
this  State  o^^'ning  land  through  which  the  Western  and  Atlantic  Rail- 
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road  passes  shall  have  permission  to  build  stof^k  gaj)S  on  said  rr>ad  when 

the  line  of  their  fenees  may  cross  tlie  same-  and  shall  have  the  i>rivilf;re,  ^ .       ,,„^, 
/'  •    •    •         n     •      r  X  I      ^     1  rt        •  i    i         -ill  fa)Act«  of  IWi- 

01  joining  their  iene(;s  to  sueli  stoek  gaps:    J/rovirlf-fi,  ,saia  Jana  owners  v>;.  nn2»Jl, 2<>2. 

shall  not  improperly  interfere  with  the  hed  of  said  road,  or  r(;nder  it  less 

safe,  or  interfere  with  the  running  of  the  trains  thereon.]     (a.) 

Gkneuai.  Notic. — Suit  jiKiiiiist,  Huixirintoidont  undor  A<;t  of  ]H',]-2,  ^i>.  110,;  not  fiuthorizcd  hy 
rejection  of  clnim  \>y  the  (;hief  (itiKineer :  ]*.)  (in.,  M.''.  (jiin  l;(;  .sued  ordy  hy  Hpeehil  Aef,  of  the  Oen- 
crjil  Asscmhly :  2'Mr,i.,  i'My:  '.^il  (in., '2\().  Ineonie  of  the  State  from,  not  bixiihle:  .'io  Oa., 'ilo.  W. 
&  A.  K.  K.  is  not  a  eori)oration  :  '.'>7  (in.,  24].  Is'ot  iiiihle  to  pny  for  ero«H-t.ieH  tiiken  from  a  citizen 
anfl  ii.sed  in  the  renair  of  tlu!  roiid  iind(;i-  (ienerjtl  WiL-^on  :  '.'>'.>  (i:i.,  00'.).  On  (ii-'hth  .seefion  of  Act  of 
1H70  to  Muthorize  tfx;  !e;ise  of:  12  (In.,  4<;2.  Coiitract^to  carry  freight  Ijcyond  iU  terminub:  10.  See 
also,  Scofield  &  Gaskili  vs.  I'erkerson,  July  term,  1872. 
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Skction. 

1013.  Bank  stock  owned  by  State. 

1014.  Kaih'oad  stock  owned  by  State. 


Section. 
10l5.  Stock  in  Main  Trunk  Railroad. 


§1013.  (1017.)  Bank  stock  owned  by  State,  The  State  owns  the  fol- 
lowing bank  stock — 

In  the  Bank  of  the  State  of  Georgia 18.33  shares. 

In  the  Bank  of  Augusta 890     " 

In  the^ank  of  Georgia  Railroad  and  Banking  Company 186     " 

§1014.  (1018.)  Railroad  stock.  The  State  owns  the  following  railroad 
stock — 

In  the  Main  Trunk  Road 5000  shares. 

§1015.  (1019.)  Extension  of  stock  in  Main  Trunk  Railroad.  The  stock 
in  the  Main  Trunk  may  be  extended  to  ten  thousand  shares,  on  the  con- 
dition that  the  State  shall  own,  as  she  does  now,  five-elevenths  to  be  taken 
when  individuals  take  and  pay  for  the  balance  according  to  the  Act  of 
incorporation  and  Acts  amendatory  thereof. 


CHAPTER  V. 

OTHER    PUBLIC    PROPERTY 


Section  1016.  Library,  furniture,  arms,  etc. 


§1016.  (1020.)  Library^  arsenals  and  other  property.  The  State  owns 
the  library  at  the  Capitol,  the  furniture  and  contents  of  her  various  public 
buildings,  and  the  public  arms,  munitions,  and  accoutrements  of  war  iu 
her  arsenals  and  in  the  charge  of  her  several  volunteer  companies. 
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TITLE  XI. 

PUBLIC    PRINTING 


CHAPTER  L* 


PUBLIC  PEIXTEE — HIS   DUTY  AND    COMPENSATION. 


Sr.cTiox. 
1017.  Klection  of  rublic  Printer. 
lOlS.  He  must  g-ive  bond. 
l(th\  (|n  failure  to  ^ive  otlier  bond,  etc; 
lOJf).  Vncanoy.  how  supplied. 

1021.  Damages  for  brojioli  of  bond. 

1022.  Phu-o  of  printinp.  etc. 

102.">.  PrintiufT  during  Legislature. 

1024.  Failure  vacates  office. 

l(i2o.  AVhen  Printer*?  duties  begin. 

l('2o.  What  he  must  print. 

l027.  Ordered  matter,  how  printed. 


Section. 

1028.  Laws  and  journals,  bow  printed. 

1029.  Style  of  the  printinij. 

1030.  Manuscripts  to  be  furnished. 

1031.  Number  copies  laws  and  journals. 

1032.  If  insufficient  others  may  be  printed. 

1033.  Printed  matter,  delivered  to  whom. 

1034.  Compensation  of  Printer. 

1035.  Penalty  for  delay. 

1036.  Contract  and  bond  of  new  Printer. 

1037.  Pay  of  removed  Printer. 

1038.  Work  of  deceased  Printer. 


(a^  Acts  of  1866,      §1017.  (1021.)  Election  of  Public  Printer.     [The  Cen era!  Assembly 

p'  ^'^"  shall  biennially  elect  a  Pnblic  State  Printer,  at  the  same  session  and  in 

like  manner  with  the  State  House  officers  of  the  State^  and  said  State 

Printer  shall  hold  his  office  for  and  during  the  term  of  two  years.]     (a.) 

§1018.  (1022.)  His  bond.  Within  ten  days  from  the  day  of  his  elec- 
tion he  shall  give  a  bond,  Avith  good  surety,  in  the  sum  of  ten  thousand 
dollars,  to  be  approved  by  the  Governor,  filed  in  the  Executive  office,  and 
recorded  in  the  office  of  the  Secretary  of  State. 

§1019.  (1023.)  Additional  bond  may  be  required^  etc.  The  Governor  is , 
authorized  to  require  from  the  Public  Printer  additional  bond  and  surety 
as  he  may  from  a  State  House  officer,  and  on  his  failure  to  comply,  declare 
a  vacancy. 

§1020.  (1024.)  Legislature  to  supply  vacancy .  If  the  General  Assem- 
bly is  in  session  when  such  failure  occurs,  the  Governor  shall  com- 
municate the  flict  to  them,  Avhen  they  shall  supply  the  vacancy  by  election. 

§1021.  (1025.)  Damages  on  breach  of  bond.  If  a  Public  Printer, 
after  having  been  elected  and  given  bond,  commits  a  breach  of  it,  on  the 
trial  tlie  jury  shall  assess  not  less  than  one  thousand  nor  more  than  three 
thousand  dollars  as  liquidated  damages,  besides  the  actual  damages  sus- 
tained. 

§1022.  (1026.)  Printer  and,  sureties  to  be  citizens.  Such  Printer  and 
his  sureties  must  be  citizens  of  this  State,  and  the  public  printing  must 
be  bona  fide  performed  Avitliin  her  limits,  unless  special  permission  other- 
wise is  ol)tained  from  the  General  Assembly. 

§1023.  (1027.)  Printing  during  sesMon.  All  printing  specially  ordered 
by  the  proper  autliority  during  a  session  of  the  General  Assembly  shall 
be  executed  with  all  possible  dispatch  and  correctness,  at  the  seat  of  gov- 
ernment. 

§1024.  (1028.)  Violation  of  lad  two  sections.  If  the  provisions  of 
the  two  preceding  sections  are  violated,  the  Governor  may,  in  his  discre- 
tion, declare  a  vacancy  and  the  compensation  forfeited. 

§1025.  (1029.)  Beginning  of  Pr interns  duty.    The  duties  of  the  Public 


*Act  of  1836,  p.  1028;  Act  of  1813,  p.  1032  ;  Acts  of  1851-2,  p.  2.53 ;  Acts  of  1853-4,  p.  78. 
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Printer  do  not  begin  until  the  first  dny  of  the  next  HdHHion  of  tlie  General 
Asscni])ly  after  his  el  (nation. 

§102(>.  (lO'K).)  What  he  mud  print  JT(!  sliall  print  the  laws  and 
journals,  and  su(;h  bills,  repr)rts,  and  other  drKMirnents  as  may  }>e  orderf<l 
to  be  printed  during  his  term  of  ofliee,  whieh  inelndes  the  printing  of  all 
extra  sessions  lield  during  that  time. 

§1027.  (1031.)  lloin  printinff  must  he  done.  All  papers  orderr;d  to  bo 
printed  by  either  House  shall,  uidess  otherwise;  direeted,  l)e  printed  upon 
paper  that  can  be  easily  written  upon;  the  sections  and  lines  must  be 
numbered,  having  suiFieient  margin  and  intervening  space  to  admit  of 
interlineations,  for  whicli  service  the  Governor  shall  allow  extra  compen- 
sation, not  exceeding  twenty  per  cent,  on  the  established  rates. 

§1028.  (1032.)  LaiDS  and  journals,  Jioiu  printed  and  delivered.  The 
laws  and  journals  must  be  printed  upon  small  pica  type,  on  good  paper, 
and  delivered  to  the  Executive  within  ninety  days  after  the  manuscripts 
are  received  from  the  compiler. 

§1029.  (1033.)  Directions  as  to  laws  and  journals.     The  former  must 

be  printed  of  a  uniform  size,  and  of  a  style  equal  in  mechanical  execution 

to  the  laws  of  1853-4,  and  the  latter  must  be  on  pages  the  size  of  the 

laws  of  the  United  States,  and  have  like  intervals  between  the  para- 

^  graphs. 

§1030.  (1034.)  Secretary  of  Senate  and  Clerh  of  House  to  furnish 
manuscripts.  The  Secretary  of  the  Senate  and  Clerk  of  the  House  shall 
furnish  the  manuscripts  of  their  journals  and  indexes  thereto,  properly 
prepared  for  the  press,  within  twenty  days  from  the  adjournment  of  each 
session  of  the  General  Assembly,  under  a  penalty  of  five  hundred  dollars 
each,  to  be  retained  out  of  their  pay. 

§1031.  (1035.)  Number  of  journals  and  laws.     There  shall  be  printed 
[seven  hundred  and  fifty]  (a)  copies  of  the  journal  of  each  branch  of  the  72/ p*;  21?    ' 
General  Assembly,  and  [four]  (b)  thousand  copies  of  the  laws,  to  be^^^  ^^^^^^^§^2 
bound  bv  said  Printer  in  durable  style  and  equally  as  well  as  the  laws  p-  Ti. 
of  1853-4. 

§1032.  (-1036.)  Additional  copies  may  he  ordered.  If  such  number 
should  prove  to  be  insufficient  for  the  use  of  the  State,  the  Governor 
may  order  such  additional  copies  as  in  his  opinion  the  public  interest  may 
require,  and  allow  therefor  reasonable  compensation. 

§1033.  (1037.)  Printed  matter,  to  whom  delivered.  As  the  public  print- 
ing progresses  the  Printer  must,  from  time  to  time,  with  all  possible  dis- 
]jatch,  deliver  the  printed  matter  to  the  State  Librarian,  at  his  office,  free 
from  any  expense  to  the  State  for  transportation. 

§1034.  (1038.)  Compensation  of  Public  Printer.  [If  said  Printer  shall 
legally  and  faitlifully  perform  his  duties,  he  shall  be  compensated  as  fol- 
lows: Pie  shall  be  paid  [twenty-five]  (a)  per  cent,  on  the  actual  cost  of 
the  material  and  labor  employed  in  the  public  printing:  Provided,  that 
before  being  paid,  he  shall  make  out  an  account,  on  oath,  of  the  actual 
cost  of  the  material  and  labor  employed,  [stating  that  said  account  is  cor- 
rect and  just;  and  that  the  prices  paid  are  not  above  the  customary  rates(£.1-^'-'^5ofiSTi- 
for  similar  work  and  material,  when  employed  in  the  service  of  private 
parties  to  do  a  like  amount  of  printing;  but  the  Public  Printer  shall  not 
print,  at  public  expense,  so  much  of  the  Comptroller  General's  report  as 
relates  to  the  condition  of  insurance  companies  out  of  this  State.]     (e.) 

§1035.  (1039.)  Forfeiture  for  delay.  Should  any  delay  occur  in  the 
prompt  delivery  of  the  laws  and  journals  as  required,  the  Governor  shall 
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dtxliiet  at  the  rate  of  ten  per  eent.  per  month  for  the  partieular  work 
delaveJ,  until  the  date  of  delivery.  If  the  delay  shall  be  protracted 
more  than  six  months,  the  Governor  may  remove  the  Printer  from  office. 
If  any  portion  of  the  work  is  not  executed  so  as  to  be  a  substantial  com- 
pliance with  the  requisitions  of  the  law,  the  Governor  shall  reject  it,  and 
order  it  executed  over,  or  appoint  a  new  Printer,  as  his  judgment  shall 
dictate  or  the  emergency  may  require. 

§103(3.  (1040.)  New  Printer  to  give  bond.  When  a  new  Printer  is 
a]-»pointed  under  the  two  preceding  sections,  he  shall  give  such  bond  and 
surety  and  on  such  conditions  as  the  Governor  may  require,  who  is  also 
aiuhorized  to  make  a  special  contract  for  the  public  printing  in  such  an 
event. 

§1037.  (104L)  A  quantum  meruit  may  he  paid  to  a  removed  Printer, 
When  the  Printer  is  removed,  the  Governor  is  authorized  to  take  such 
portion  of  his  work  as  he  has  executed  according  to  law,  and  allow  him 
lawful  compensation  therefor,  but  he  must  deduct  therefrom  the  least 
penalty,  and  the  damages  sustained  by  his  failure. 

§1038.  (1042.)  Bepresentative  of  deceased  Printer  may  complete  loorJc. 
When  the  Printer  dies  before  completing  his  work,  his  legal  representa- 
tives are  allowed  to  do  so,  it  being  understood  that  all  bonds  of  Public 
Printers  cover  such  contingency,  and  the  Governor  is  authorized  in  such 
event  to  wait  thirty  days  for  an  assurance  of  such  performance. 


CHAPTER  IL 


OTHER    PRINTING. 


Section. 
1039.  llow  other  printing  is  done. 


Section. 
1040.  Public  Printer  entitled  thereto. 


§1039.  (1043.)  Directions  as  to  printing  other  than  public  printing. 
All  printing  other  than  that  performed  by  the  Public  Printer,  which 
necessity  may  demand,  shall  be  printed  at  the  seat  of  government,  or 
such  other  place  as  may  be  necessary,  in  the  discretion  of  the  Governor, 
under  his  direction  and  supervision,  upon  reasonable  rates,  to  be  paid  for 
out  of  the  contingent  fund. 

§1040.  (1044.)  Public  Printer  preferred.  If  the  Public  Printer  exe- 
cutes his  work  at  the  seat  of  government,  or  at  the  place  where  the  print- 
ing referred  to  in  the  preceding  section  is  required  to  be  done,  he  is 
entitled  to  perform  such  printing  if  he  will  do  so  at  reasonable  rates. 


CHAPTER  III.* 


THE  COMPILER. 


Skctio:?. 

1041.  Compiler— how  appointed,  etc. 

1042.  His  autie-i  specified. 

1043.  Penalty  for  failure. 


Section. 
1044.  Another  appointed— when. 
1025.  Compiler's  compensation. 


§1041.  (1045.)   Corajjiler  of  laivs  to  be  appointed.    The  Governor  shall 
appoint  some  competent  person  to  prepare  and  compile  the  several  Acts 


»See  Act  ofl851-2,  p.  2-53;  Act  of  1853-4,  p.  78. 
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of  each  session  of  the  General  Assembly,  which  apj)oiiitrnent  must  lie 
made  at  any  tinn;  in  his  discretion,  provided  it  is  done  Ixjfore  such  session 
adjourns. 
'§1042.  (104(].)  Duty  of  Compiler.    It  is  the  duty  of  the  Compiler. 

1.  To  distinguish,  in  his  classifi(;ation,  the  puhlie  laws  from  those  that 
are  kx^al  or  ])rivate,  and  to  arrange;  tlu;  forinc^r  Jind(;r  aj)propr-Iate  heads. 

2.  To  j)repare  for  })ul)li(;ation  side  and  h(;ad  notes  foi-  refercjiee. 

3.  To  add  notes  referring  l)a(;k  to  such  previous  legislation  as  may  be 
modified  or  repealed,  and  notes  giving  the  decisions  of  the  Supreme  Court 
since  the  last  publication  of  the  Acts  upon  the  subject  matter  of  each  Act 
of  a  public  natiu'c. 

4.  To  prej)are  and  append  a  copious  index. 

5.  To  furnish  the  Public  Printer  with  a  fair  copy  of  all  work  required 
of  him  in  the  ])receding  portion  of  this  section  within  forty  days  from  the 
adjournment  of  the  session. 

6.  To  read  the  proofs  of  the  same,  and  carefully  compare  them  with 
the  certified  copies. 

§1043.  (1047.)  Failing  to  perform  his  work.  If  a  compiler  fails  to 
perform  his  work  in  the  time  allowed  he  forfeits  his  compensation,  unless 
in  the  opinion  of  the  Governor  he  has  a  satisfactory  excuse. 

§1044.  (1048.)  If  he  dies  or  becomes  disabled.  If  he  dies  or  becomes 
disabled  before  completing  his  work,  and  so  as  he  cannot  finish  it  Avithin 
the  time  prescribed,  the  Governor  shall  appoint  another  compiler  to  finish 
it,  and  apportion  the  compensation  ratably  between  them. 

§1045.  (1049.)  Sis  compensation.  He  is  under  the  supervision  of  the 
Governor,  and  must  enter  upon  and  continue  in  the  discharge  of  his  duties 
as  the  Governor  may  order,  and  shall  receive  for  his  services  compensa-fa)Act5ofi865- 
tion  to  be  fixed  by  the  Governor,  not  exceeding  [seven  hundred  and  fifty  ^  '  p---^!- 
dollars :  Provided,  the  compiler  shall  employ  such  assistance  as  may  be 
requisite  to  have  the  laws  ready  for  distribution  in  the  shortest  possible 
time,  to  be  judged  of  by  the  Governor.]     (a.) 


CHAPTER  IV. 

DISTRIBUTION  OF  THE   LAWS   AND   JOURNALS   AND   OTHER  DOCU- 
MENTS. 


Section. 

1046.  Laws  and  joixrnals  to  be  distributed. 

1047.  Number  of  copies  for  each  county. 

1048.  Pive  copies  journals  for  each  county. 

1049.  Clerk  to  l^^eep  two  bound  journals. 

1050.  Reserved  copies  of  laws. 

1051.  Acts  of  Congress  for  each  county. 

1052.  Distribution,  how  let  out. 


Section. 

1053.  Distributors  must  give  bond. 

1054.  Damnges  for  breach  of  bond. 

1055.  Bonds,  where  tiled. 

1056.  When  Governor  may  appoint  distribu- 

tors. 

1057.  Residence  of  distributors. 

1058.  Distribution  in  advance. 


§1046.  (1050.)  Latcs  and  journals  to  be  dlstribidcd.  After  the  laws 
and  journals  are  compiled,  printed,  bound,  and  delivered  to  the  State 
Librarian,  he  shall,  under  the  supervision  of  the  Governor,  cause  them 
to  be  distributed  to  the  several  counties  of  this  State. 

§1047.  (1051.)   Copies  of  laws  for  each  coiuiti/.     Each  county  is  enti- 
tled to  one  copy  of  the  Acts  of  the  General  Assembly  for  each  civil  otiicer,  75^  *"^    ^^  '  ^* 
both  judicial  and  ministerial,  to  be  distributed  by  the  Ordinary. 

§1048.  (1052.)   Copies  of  journals  for  each  couutu.     Each  county  is(o.V^^tf.-P*^^^"^" 
entitled  to  [two]  (a)  copies  of  the  journals  of  each  branch  of  the  General  o't'iSiI  p.  75!" 
12 
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Assembly,  wliioh  are  to  remain  on  deposit  in  the  office  of  the  Ordinaiy, 
and  to  \vhich  the  eitizens  of  the  county  shall  have  free  access;  also  a  copy 
of  the  hnvs  aiul  journals  for  each  member  of  the  General  Assembly. 

§1049.  (10r);>.)  Journals  fo  he  hound.  Two  co])ies  of  the  journals  of  each 
branch  ot' the  General  Assembly  shall  be  as  well  bound  as  the  ^^Acts" — 
one  by  such  Ordiuary  at  the  expense  of  the  county,  securely  kept,  and 
not  jiermitted  to  go  out  of  his  office. 

§10'")0.  (1054.)  Bcscrvcd  copies.  The  librarian  shall  reserve  five  hnn- 
drt\l  (>opics  of  the  Acts  for  such  further  distribution  as  the  General  Assem- 
bly may  (nxler. 

§105L  (1055.)  Acts  of  Conr/ress.  Each  county  is  entitled  to  two 
co]>i OS  of  the  Acts  of  Congress,  to  be  kept  in  the  office  as  the  journals  are. 

§1052.  (105G.)  Advertisement  to  distrihutc  laws  and  journals.  Imme- 
diately upon  the  adjournment  of  each  session  he  shall  advertise  in  one 
paper  in  the  cities  of  Augusta,  Atlanta,  Athens,  Columbus,  Macon,  Mil- 
ledgeville,  Eome,  and  Savannah,  for  proposals  to  distribute  the  laws  and 
journals  and  other  books  and  documents  reqtiired  by  law  to  be  distributed, 
for  one  distributor  of  such  for  each  Congressional  District  within  sixty 
days  from  the  time  received. 

§1053.  (1057.)  Distrihutor  to  give  hond.  Before  beginning  the  work 
each  distributor  shall  give  a  bond,  with  good  security,  in  the  sum  of  five 
hundred  dollars,  to  be  approved  by  the  Governor,  conditioned  for  the 
prompt  and  faithful  delivery  of  the  books  (specifying  them)  to  the  Ordi- 
naries of  the  several  counties  therein  named  within  thirty  days  from  their 
receipt. 

§1054.  (1058.)  Damages  for  hreach  of  hond.  If  not  done  within  the 
time  and  manner,  the  whole  bond  is  recoverable  as  liquidated  damages, 
providential  causes  only  excepted. 

§1055.  (1059.)  Bond  filed,  etc.  Such  bonds  must  be  filed  and  recorded 
in  the  Executive  office. 

§1056.  (1060.)  Distrihidory  ivhen  appointed.  If  no  person  applies  for 
the  distribution  of  any  district,  the  Governor  is  authorized  to  appoint 
such  distributor. 

§1057.  (1061.)  Preferred  distrihutor.  The  Librarian  is  required  to 
select  an  applicant  for  a  Congressional  District,  if  physically  and  mentally 
capable  of  the  service  and  gives  the  requisite  bond  and  security. 

§1058.  (1062.)  Distrihution  in  advance.     [So  soon  as  the  laws  are 

ready,  notice  of  the  fact  being  given  in  the  papers  at  Milledgeville,  the 

number  of  copies  assigned  to  any  county  shall  be  delivered  to  the  order 

'cc.p.'m.        of  the  Ordinary  of  said  county,  or  sent  as  may  be  directed  by  him,  in 

advance  of  the  distribution  hereinbefore  provided  for.]     (a.) 


PAET  I.— TITLE  XII.— CHAPTER  I. 


170 


Persons  sufaject  to  military  duty,  cxcrnptionfi.  etc. 


TITLE  XII. 

PUBLIC    DEFENSE.* 


CHAPTER   L 


PERSONS  SUBJECT  TO  MILITARY  DUTY,  EXEMPTIONS,  ETC. 


Section. 
lOf.f).  Persons  subject  to  military  duty. 
I0()0v  Persons  exempt. 
1001^  OfRcers  of  militia,  when  cxemptv 
1002.  Non-commissioned  officers,  etc. 
106.'3.  Persons  em^nloyedon  vessels,  etc. 
1(164.  Persons  subject  must  be  registered. 
1066%  Oatk  of  pei-sons,  etc. 


Sectiok. 
1000.  Mny  perform  service  or  p.'iy  tax. 
liH'il.  Comrautiition  tJix,  how  avoided. 
1008,  CompJiny  drills,  four  in  ejich  yoar. 
loot).  Volunteers  exempt  from  road  duty. 

1070.  Amount  of  commutation  tax. 

1071.  Receipt  therefor. 

1G72.  Transient  persons,  when  subject. 


§1059.  (1063.)  Who  are  subject  to  miUtary  duty.  All  able-bodied  free 
whitef  male  citizens  between  the  ages  of  twenty-one  and  forty-five  years, 
residents  in  this  State,  and  not  exempted  by  this  Code,  are  sul)ject  to 
military  duty. 

§1060.  (1064.)  Who  are  exempt  The  following  exemptions  shall  be 
recognized,  viz.: 

1.  The  chief  officers  of  the  several  Executive  departments  of  State. 

2.  Judges  of  the  Supreme,  Superior,  and  City  Courts,  Justices  of  the 
Peace,  sheriffs  and  deputies,  clerks  of  the  Courts,  and  Ordinaries. 

3.  Members  of  the  Legislature  during  the  term  for  wdiich  they  shall 
be  elected,  officers  of  the  Legislature  during  its  session  and  for  seven  days 
before  and  after  the  same. 

4.  Persons  employed  on  railroad  trains,  and  repairers  of  railroads, 
operators  and  messengers  of  telegraph  companies,  postmasters  and  persons 
employed  in  post  offices  and  the  transportation  of  the  mails, 

5.  Ferrymen,  bridge  and  toll-gate  keepers,  and  public  millers. 

6.  Ministers  and  preachers  of  the  gospel,  professors  and  students,  and 
tutors  in  all  colleges. 

7.  Aliens  and  persons  not  qualified  to  vote  for  members  of  the  Legis- 
lature. 

8.  All  persons  exempted  by  the  Acts  of  Congress. 

9.  All  persons  on  the  payment  of  the  commutation  tax  j)i'escribed  by 
this  Code. 

10.  All  officers  and  non-commissioned  officers  of  the  militia  who  mav 
entitle  themselves  to  the  privileges  as  hereinafter  prescribed. 

11.  Active  members  of  volunteer  corps  after  a  prescribed  term  of  ser- 
vice. 

12.  Regular  members  of  any  fire  department  or  organization  connected 
therewith. 

§1061.  (1065.)  Militia  officers,  when  exempt.  Company  officei's  of 
militia  who  shall  uniform  and  equip  themselves  according  to  the  regula- 
tions prescribed  for  the  dress  and  uniform  of  the  army  of  the  L^nited 
States,  and  shall  serve  in  their  respective  stations  continuously  for  the 
term  of  eight  years,  shall  not  be  liable  to  be  called  on  for  military  duty 
thereafter,  except  in  case  of  w^ar,  -insurrection,  rebellion  or  invasion. 

*See  Cobb's  Digest,  pp.  736,  771 ;  Acts  of  1851-2,  p.  255  ;  Acts  of  lS53-i,  p.  575 ;  Acts  of  l5o5-6,  p 
261 :  Acts  of  1857,  p.  125;  Acts  of  1859,  p.  49;  Acts  of  1S61,  p.  64. 

tHow  is  this  affected  by  14th  amendment  to  Constitution  of  United  States  ? 


ISO  PAET  I.— TITLE  XII.— CHAPTER  I. 


Persons  subject  to  military  duty,  exemptions,  etc. 


§1062.  (lOGG.)  Xon-commissioncd  officers,  musicians  and  privafes- 
Every  non-(.\>inmissioiictl  officer,  nuisicinii  or  private,  of  every  uniform 
voliintivr  corps,  avIio  shall  uniforiu  and  equip  himself,  and  whose  term 
of  service  shall  amount  to  seven  years,  shall  also  be  exempt  from  military 
dutv,  exce})t  in  case  of  war,  rebellion,  insurrection  or  invasion. 

§1063.  (1067.)  J'JmjyIoi/ccs  on  ressels,  pilots,  stevedores,  factovi/  laborers, 
exempt.  Every  j^erson  employed  by  the  year  or  season  on  board  any 
vessel,  or  in  the  merchant  service,  or  coasting  trade,  all  pilots  and  steve- 
dores, pei*sons  employed  in  any  blooming  furnace,  or  glass  or  porcelain 
Ihctory,  cotton  or  wool  mill,  shall  be  exempt  from  militia  duty,  except  in 
cases  above  enumerated. 

$1064.  (1068.)  Particidars  to  he  inserted  in  receiver's  digest.  Receivers 
of  tax  returns  shall,  at  the  time  of  receiving  returns  of  taxable  property 
Irom  the  citizens  of  this  State,  insert  in  appropriate  columns  in  their  digest 
the  following  particulars,  viz. : 

1.  A^'hether  the  tax  payer  is  himself  subject  to  militia  duty. 

2.  How  many  in  his  employ,  or  members  of  his  family,  are  subject. 

3.  The  cause  of  exemption,  if  any  exists. 

4.  The  company,  district  or  beat  to  which  the  tax  payer  belongs. 

5.  The  amount  of  commutation  tax  chargeable  to  him  instead  of  per- 
sonal service;  and  the  amount  so  charged  shall  be  collected  by  the  tax 
collector  and  paid  over  to  the  Treasurer  of  the  State  wdth  the  general  tax, 
and  shall  constitute  the  military  fund  of  the  State. 

§1065.  (1069.)  Cause  of  exemption  must  be  verified.  No  receiver  of 
tax  returns  shall  enter  an  exemption  from  military  duty  against  the  name 
of  any  person  without  due  proof  of  the  existence  of  the  cause  on  which 
the  exemption  is  claimed,  and  to  that  end  the  following  clause  shall  be 
added  to  the  oath  administered  by  the  receiver  of  tax  returns :  "  And  that  I 
believe  myself  exempted  from  militia  duty  in  this  State  for  and  on  account 
of  the  cause  set  forth  in  this  return.^' 

§1066.  (1070.)  Personal  service  in  lieu  of  tax.  Every  citizen  subject 
to  military  duty  may  perform  the  same  in  lieu  of  paying  the  taxes  herein 
prescribed,  but  the  certificate  of  the  captain  or  commanding  officer  of  the 
company  to  which  he  belongs,  and  in  which  he  is  actually  enrolled  shall 
be  the  only  evidence  which  the  tax  collector  is  authorized  to  receive  in 
place  of  the  amount  charged  on  the  receiver's  digest,  and  the  production 
of  which  shall  be  noted  by  the  tax  collector  on  his  return,  and  he  shall 
be  allowed  the  same  in  settlement. 

§1067.  (1071.)  Officers  shall  enroll  cdl  subject.  The  captain  or  com- 
manding officer  in  each  company  district  shall  enroll,  from  time  to  time, 
all  persons  in  the  limits  of  the  district  subject  to  military  duty,  and  shall, 
"withou't  delay,  notify  such  persons  of  their  enrollment,  and  shall  give  a 
certificate  to  each  person  performing  military  duty  that  he  has  faithfully 
performed  the  same,  according  to  the  requirements  of  the  Code,  for  twelve 
months  preceding  the  31st  day  of  December  in  each  and  every  year,  and 
such  certificate  shall  be  produced  at  the  time  of  returning  his  taxable 
]>ro])erty,  and  on  failure  so  to  do,  the  commutation  tax  for  militia  duty 
shall  be  charged  against  him  on  the  book  of  the  receiver  of  tax  returns. 

§1068.  (1072.)  Captain\s  duty.  Captains  of  companies  shall  cause  to 
be  mustered  for  parade  and  drill  all  persons  within  their  company  dis- 
tricts who  do  not  pay  the  commutation  tax,  the  only  proof  of  which 
payment  shall  be  the  receipt  of  the  officer  authorized  to  collect  the  same, 
and  who  are  not  otherwise  exempt,  at  least  four  times  in  each  year,  at 
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snch  times  as  they  may  direct;  but  tlien;  .shall  he  an  interval  of  at  lea^t 
one  month  between  eaeli  muster,  and  they  sfiall  file  a  er>py  of*  t[i(;ir  com- 
I)aiiy  roll  witli  the  Ordinary  immediately  after  the  musUir  whieli  suaxjcdH 
theelosin^  of  the  books  of  tin;  n^eelver  of  (ax  relurns,  for  \vhif;}i  sorvi<^;e 
they  shall  rcsj)eetively  receive  the  sum  of  one  dollar. 

§10()9.  (1073.)  TJiosG  who  are  exempt  from  road  and  patrol  duty. 
Members  of  volunteer  corps  actually  in  uniform  and  doing  duty,  and  the 
field  and  staff  officers  of  volunteer  regimciuts  and  battalions,  so  long  as 
they  remain  such,  shall  be  exem])ted  from  road  and  patrol  duty,  and 
taxation  upon  property  })y  any  municipal  cor[)oration,  exc(;pt  such  a.s  shall 
be  liable  to  taxation  by  law  to  raise  a  revenue  for  the  State. 

§1070.  (1074.)  Commutation  tax  ten  per  cent,  on  /^tate  tax.  The  com- 
mutation tax  for  non-performance  of  militia  duty  shall  be  ten  per  cent, 
upon  the  State  tax  provided  it  shall  always  amount  to  twenty-five  cents, 
and  shall  be  collected  and  paid  as  other  taxes  are  collected  and  paid  into 
the  treasury;  the  amount  thus  raised  shall  be  set  apart  as  a  separate  fund 
chargeable  with  the  entire  military  expenses  of  the  State. 

§1071.  (1075.)  Payment  to  he  specified  in  collector's  receipt.  The  tax 
collector's  receipt  to  the  tax  payer  shall  distinctly  specify  the  payment  of 
the  commutation  tax  for  militia  duty,  whenever  paid,  in  order  that  the 
same  be  made  available  in  case  of  enrollment  by  the  captains  of  militia 
or  beat  companies. 

§1072.  (1076.)  Non-residents  J  tvhen  liable  to  duty.  Transient  persons 
having  a  place  of  business,  and  doing  business  in  the  State,  but  having 
no  residence  or  home  therein,  are  liable  to  militia  duty,  and  on  failure  to 
pay  the  commutation  tax,  or  perform  military  service,  shall  be  liable  to 
an  additional  penalty  not  exceeding  twenty  dollars,  to  be  adjudged  by 
any  court-martial,  within  wdiose  jurisdiction  they  may  happen  to  be  for 
a  period  of  ten  days. 

[Sec.  1077.  Superseded  by  14tli  amendment  to  Constitution  of  United 
States.] 

CHAPTER  11. 
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AETICLE  I. 

MILITARY   FORCE — HOW   COMPOSED. 

Section.  I  Section. 

1073.  The  military  force  of  the  State.  |     1073.  The  engineer  corps  of  the  State. 


braces 


1073.  (1078.)  Military  force.     The  military  force  of  the  State  em- 
3es  the  volunteers  and  the  militia,  to  which  may  be  added  such  mili- 
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tarv  schools,  -when  the  iiistitution  is  of  ti  military  character,  as  may  avail 
tlicHisolvos  ot*thc  j)rovisions  herein  embraeal. 

§1074.  (1079.)  llic  a}(/incc)'  corps.  The  Georgia  Military  Institute 
constitutes  the  engineer  corps  of  the  State,  and  the  officei-s  in  the  Institu- 
tion having  military  rank  in  the  academic  staff,  (cadet  officers  excepted,) 
shall  he  ccmu missioned  as  such  according  to  their  respective  grades.  (See 
^Military  Institute.) 


AETICLE  II. 


THE    VOLUNTEEES. 


Sectiox. 

1075.  Volunteer  forces  of  the  State. 

1076.  Battalions  in  respective  counties. 

1077.  Thoir  rig-hts.  privileges  and  duties. 

1078.  Number  of  officers,  etc.,  necessarj'. 
Iu70.  Comjianies — how  organized. 

1050.  Arms,  etc.,  supplied — when. 

1051.  Security  for  arms. 

1052.  Discipline  and  exercise  prescribed. 

1053.  ]\Iust  make  annual  returns. 

1054.  Independent  companies  disbanded. 
1085.  Resignation  of  captain. 

lose.  Regiments  and  battalions,  etc. 


Sj'iction. 

1087.  May  adopt  by-laws. 

1088.  Pines— how  imposed  and  collected. 

1089.  Elections — by  whom  ordered. 

1090.  When  by  commander-in-chief. 

1091.  Commissions  vacated — when. 

1092.  Suits  on  bonds  of  officers. 

1093.  Disbanded  companies,  etc. 

1094.  Artillery  companies  received,  etc. 

1095.  Volunteer  companies  corporate. 

1096.  Courts  of  Inquiry  and  Courts-martial. 

1097.  Volunteers  exempt,  etc. 

1098.  Cumulative  provisions. 


§1075.  (1080.)  The  volunteer  force.  The  volunteers  consist  of  such 
corps,  uniformed  and  equipped,  as  now  exist,  or  may  hereafter  be  formed 
in  this  State.  They  may  organize  themselves  into  companies,  battalions, 
regiments  and  brigades,  at  their  option ;  but  the  whole  volunteer  force 
shall  constitute  one  or  more  divisions  conforming  to  the  organization 
of  the  United  States  Army,  except  when  otherwise  prescribed  in  this 
Code.  As  soon  as  such  shall  be  organized,  they  shall  be  reported  to 
the  commander-in-chief,  and  shall  remain  permanent  until  changed  by 
his  apjiroval  or  by  special  enactment. 

§1076.  (1081.)  Battalions,  regiments,  etc.  Battalions  and  regiments 
shall  be  organized  always  within  the  limits  of  their  respective  counties,  if 
there  are  companies  enough  in  a  county ;  if  not,  then  to  be  added  to  from 
adjoining  counties,  unless  companies  in  other  counties  are  more  accessible, 
to  be  judged  of  by  the  commander-in-chief. 

§1077.  (1082.)  nights  and  duties.  When  thus  organized,  they  have 
the  same  rights,  privileges,  and  are  subject  to  the  same  duties  as  such 
organizations  in  cities.  If  there  are  not  companies  enough  in  a  city  to 
form  a  battalion  or  regiment,  it  may  be  formed  by  the  addition  of  other 
companies  in  the  same  county,  if  such  exist,  and  if  not,  then  from  adjoin- 
ing counties. 

§1078.  (1083.)  Volunteer  corps  formed  in  any  part  of  the  State.  Vol- 
unteer corps  may  be  formed  anywhere  within  the  State,  and  may  consist 
of  citizens  of  the  same  or  adjoining  counties.  Such  as  may  hereafter  be 
formed  shall  number  at  least  forty  privates,  nine  non-commissioned  offi- 
cers, four  commissioned  officers,  with  such  musicians  as  they  may  deem 
sufficient. 

§1079.  (1084.)  When  enrolled  to  report  to  commander-in-chief.  When 
the  requisite  number  of  members  are  enrolled,  their  first  duty  shall  be 
to  uniform  themselves  according  to  the  provisions  of  this  Code;  they 
shall  then  notify  the  commander-in-chief  of  the  number  enrolled  and 
uniformed,  who  shall  order  art  election  for  captain  and  subaltern  officers 
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under  such  superintendence  as  ]\(t  ni;iy  pnjscrlbe,  and  the  .superintendents 
shall  transmit  the  return  of  the  same  to  the  Exemitive  dej)artm(;nt,  and 
the  Governor  shall  commission  the  ofTieers  elected,  unhiss  the  election  is 
contested;  in  which  case,  if  in  the  oj)inion  of  the  Govc^rnor  there  hesufli- 
cient  grounds  to  set  the  same  aside,  he  shall  order  a  new  election. 

§1080.  (1.085.)  Arms,  how  diMrihuUd.     rXhe  Governor  of  the  State,  ^^  ^  ^^, 

1     n    1  i  1  I       1-   i    -I      ^-  o  I  1  (n)  Act  0(22^1 

shall  have  power  to  make  such  distrihJition  or  arms  as  rio  now  lias,  or  Feb..  iS7;i. 
may  hereafter  receive,  amon<^  the  military  organizations  now  in  existence 
or  to  be  liercafter  formed,  as  in  his  judgment  may  be  most  conducive  to 
the  ])ublic  interest.]     (a.) 

§1081.  Security  f 07- j/resfTvation  of  arms,  [In  all  cases,  before  arms 
are  furnished  to  any  com2)any,  it  shall  be  the  duty  of  the  Governor  to 
require  of  said  company,  according  to  such  form  as  he  shall  prescribe,  a^^j^g^^^fig^g, 
sufficient  surety,  conditioned  for  the  faithful  keeping  and  preservation  of  p- •^•';  A^'^/d 
said  arms,  and  their  prompt  return  to  the  Governor  upon  his  demand ; 
which  bond  may  be  sued  in  any  Court  having  jurisdiction  of  the  parties, 
as  other  bonds  are  sued.]     (p.) 

§1082.  (1086.)  Discipline  and  exercise.  The  system  of  disci])line  and 
exercise  shall,  as  near  as  may  be,  conform  to  that  prescribed  for  the  army 
of  the  United  States,  from  time  to  time,  by  Congress,  but  the  commander- 
in-chief  may  direct  such  text  books  for  use  as  a  guide  in  such  arms  as  he 
may  think  proper,  and  no  other  weapons  of  war  than  such  as  are  used  by 
the  soldiers  of  the  army  of  the  United  States,  except  by  order  of  the  com- 
mander-in-chief, shall  be  used  by  the  volunteers. 

§1083.  (1087.)  Independent  corps  must  make  returns.  All  volunteer 
corps,  except  such  as  may  be  organized  into  regiments,  shall  make  a  full 
return  to  the  Governor  of  the  number  of  men  in  each  corps  actually  in 
uniform,  the  number  and  rank  of  the  officers,  the  arms  and  accoutrements 
in  their  possession  supplied  by  the  State,  and  the  number  of  such  as  may 
be  unfit  for  use  or  expended  in  service,  which  return  shall  be  made  up 
to  the  first  day  of  May  in  each  year,  and  signed  by  the  captain  of  such 
corps. 

§1084.  (1088.)  Independent  corps  disbanded,  lohen,  AYhenever  it 
shall  appear  to  the  commander-in-chief,  that  any  independeut  volunteer 
corps  is  deficient  in  the  number  of  men  required  by  this  Code  to  consti- 
tute a  company,  he  shall  issue  an  order  requiring  the  return  of  such  equip- 
ments as  may  have  been  furnished  by  the  State,  and  disband  such  corps, 
but  the  provisions  of  this  paragraph  shall  not  apply  to  any  volunteer 
corps  formed  previous  to  the  adoption  of  this  Code,  or  to  any  corps 
attached  to  and  constituting  a  portion  of  a  regiment  of  volunteers. 

§1085.  (1089.)  Resignation  of  captain.  The  resignation  of  a  captain 
of  an  independent  volunteer  corps  shall  not  take  effect  until  accepted  by 
the  commander-in-chief,  nor  until  a  full  return  is  made  to  the  Governor 
of  all  the  arms  and  accoutrements  received  from  the  State  and  in  posses- 
sion of  the  corps  under  his  command,  inventoried  and  ready  to  be  turned 
over  to  his  successor,  and  as  often  as  a  captain  is  elected  he  shall  receipt 
to  his  predecessor  for  the  arms  and  accoutrements  so  turned  over  to  him. 

§1086.  (1090.)  Returns  of  regimental  companies.  When  volunteer  corps 
are  organized  into  a  regiment  or  battalion,  the  company  returns  shall  be 
made  to  the  adjutant,  and  by  him  forwarded  to  the  Executive  depart- 
ment. 

§1087.  (1091.)  Companies  may  adopt  by-laws,  etc.  Volunteer  corps 
may  adopt  their  own  by-laws  and  regulations,  not  inconsistent  with  the 
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laws  of  the  State  or  niilitarv  laws  or  usage,  and  may  adopt  them  in  such 
iiKxle  as  thev  see  projier  to  their  organization  into  a  regiment  or  a  bat- 
talion. The  eonnnander-in-ehief  shall  preseribe  the  nnilorm  of  volunteer 
corps,  and  in  nil  matters  not  provided  for  in  this  Code  sueh  corps  shall 
be  gmernod  bv  military  law  and  nsage  and  the  enstoin  of  the  army  of 
the  Tnited  States,  so  far  as  they  can  be  made  applicable. 

§1088.  (1092.)  Fines  to  be  imposed  by  court-martial  All  fines  for 
delinquencies  in  military  duty  shall  be  assessed  by  regimental,  battalion, 
or  company  courts-martial,  as  the  case  may  be,  and  be  collected  by  exe- 
cution under  the  hand  and  seal  of  tlie  president  of  the  Court,  and  directed 
to  the  sheriff  of  the  county  in  which  the  delinquent  resides,  and  the 
sheriff  shall  be  entitled  to  such  costs  and  subject  to  be  ruled  in  the  Supe- 
rior Court,  and  the  execution  shall  have  like  form  and  effect  as  in  civil 
cases.  The  sherilf  may  procure  the  service  of  such  executions  by  a  bailiff, 
he  being  responsible  therefor  as  though  it  were  his  own  act. 

§1089.  (1093.)  Election  for  officers,  Jioio  ordered.  All  elections  for 
officers  of  the  volunteers  and  to  fill  vacancies  shall  be  ordered  by  the 
officer  within  whose  immediate  command  the  vacancy  to  be  filled  occurs. 
For  subalterns,  by  captains  of  the  companies  in  which  the  vacancy  exists, 
unless  the  company  be  attached  to  a  battalion  or  regiment;  for  regimental 
officers,  by  colonels ;  for  colonels,  by  the  brigadier  general  of  the  regi- 
ment, he  being  attached  to  a  brigade :  for  brigadier  general  by  the  general 
of  division. 

§1090.  (1094.)  Elections  in  an  independent  regiment  or  company.  In 
case  of  a  regiment  not  attached  to  a  brigade,  or  of  a  company  not  attached 
to  a  regiment  or  a  battalion,  elections  for  colonel  and  captain  shall  be 
ordered  by  the  commander-in-chief,  and  when  an  independent  battalion 
exists,  not  belonging  to  a  regiment  or  brigade,  the  election  for  its  com- 
mander shall  be  ordered  by  the  commander-in-chief. 

§1091.  (1095.)  Commissions,  lohen  expire.  Whenever  a  volunteer 
corps  is  disbanded,  the  commissions  of  his  officers  shall  be  vacated,  but 
they  shall,  nevertheless,  be  liable  to  suit  on  the  bond  executed  for  the 
safe  keeping  and  delivery  of  the  arms  entrusted  to  them  by  the  State,  if 
there  should  be  a  breach  thereof. 

§1092.  (1096.)  Suit^  on  officers' bond.  Suits  on  the  bonds  of  officers  of 
volunteer  companies  for  arms  and  accoutrements  shall  be  brought  under 
the  direction  of  the  judge-advocate-general,  in  whose  office  such  bonds 
shall  be  filed  for  safe  keeping. 

§1093.  (1097.)  Corps  voluntarily  disbanding.  When  any  volunteer 
corps  disbands  of  its  own  accord,  the  members  thereof  shall  cause  the 
fact  to  be  reported  to  the  commander-in-chief,  and  they  shall  forthwith 
deliver  to  some  officer  of  the  quartermaster  general's  department  all  the 
public  property  in  their  possession,  and  upon  filing  his  receipt  therefor 
with  the  judge-advocate-general,  a  discharge  shall  be  entered  on  their 
bond. 

§1094.  (1098.)  Artillery  companies  to  be  paid.  Whenever  the  com- 
manding officer  of  any  volunteer  artillery  company  in  this  State  shall 
certify  to  the  Governor  that  there  are  sixty  active  members,  officers  and 
privates,  upon  the  muster  roll  of  such  company,  (a  copy  of  which  muster 
roll  shall  accompany  the  certificate,)  and  that  said  company  has  been 
exercised  in  the  field  with  its  guns  for  not  less  than  two  hours  at  each 
drill,  and  not  less  than  twelve  drills  in  each  year,  the  Governor  shall 
draw  his  warrant  upon  the  Treasurer  of  the  State  for  the  sum  of  two 
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hundred  dolhir.s,  to  be  paid  into  Ihe  fund  of  ,s;i Id  company :  ProvirJ/dy 
nevertheless^  tliat  the  provisions  of  this  section  shall  not  extend  to  more 
tlian  seven  eompanies,  not  iiielndin^^  such  conif)Miiies  ns  may  }>e  already 
orgain'zed,  and  who  may  eomj)ly  with  the  provisions  oi'  this  section. 

§101)5.  (10U9.)  Volunteer  companies  ineorporated.  Volunteer  com- 
panies of  infantry,  cavalry  or  artillery,  which  liave  l^een  or  rrjay  hereafter 
be  organized,  with  not  l(\ss  than  forty  mem})f!rs,  nnd  havf;  their  r^fTicers 
duly  commissioned,  are  made  a  body  c(^r])orate  and  politir;,  under  their 
res})ective  names  and  styles,  and  made  capaljle  in  law  to  sue  and  be  sued, 
to  plead  and  be  im])leaded,  to  have  a  common  seal,  to  hold  property,  real, 
personal  or  mixed,  and  to])ass  sucHi  by-laws,  rules  and  regulations  as  may 
be  necessary  for  their  government,  not  ijiconsistent  with  the  laws  and 
Constitution  of  this  State  or  the  United  States. 

§109G.  (1100.)  Courts  of  inquiry  and  courts-martial.  Courts  of  inquiry 
and  courts-martial,  for  companies  incorporated  by  the  provisicms  of  this 
Code,  shall  be  constituted  and  regulated  by  the  laws  in  force  relating  to 
volunteer  companies. 

§1097.  (1101.)  Privileges  of  members  of  volunteer  companies.  Each 
member  of  any  company  incorporated  by  the  provisions  of  this  Code 
shall  be  exempt  from  road  or  militia  duty,  except  such  as  may  be  required 
of  them  as  members  of  their  respective  companies,  and  except  in  times 
of  insurrection,  invasion,  rebellion,  or  war:  Provided,  the  commanding 
officer  of  any  company  so  incorporated  shall  have  recorded  in  the  offices 
of  the  clerks  of  the  Superior  Courts  and  of  the  Ordinary  of  their  respec- 
tive counties,  a  full  and  complete  list  of  the  members  of  their  company, 
and  that  the  above  exemption  shall  continue  no  longer  than  actual  mem- 
bership. 

§1098.  (1102.)  Certain  sections  cumidative.  The  five  preceding  sec- 
tions shall  be  held  to  be  cumulative  to  any  Act  already  passed,  conferring 
privileges  upon  any  company  now  existing  under  the  laws  of  this  State, 
or  which  may  hereafter  be  organized. 


ARTICLE  III. 


CAVALEY     CORPS. 


Section. 

1102.  Parade  and  drill. 

1103.  Fines  for  nou-attendance. 


Section. 

1099.  A  squadron  of  cavalry  defined. 

1100.  How  organized. 

1101.  What  constitutes  a  troop,  etc. 

§1099.  (1103.)  Squadron.  A  squadron  of  cavalry  shall  consist  of  not 
less  than  two  or  more  than  five  troops,  and  shall  be  commanded  by  a 
major,  elected  by  the  commissioned  officers  of  the  troops  composing  the 
squadron.  He  shall  appoint  his  own  staff,  and  determine  his  own  uni- 
form and  that  of  his  staff,  wdth  the  approbation  of  the  commauder-in- 
cliief. 

§1100.  (1104.)  Two  or  m.ore  troops  may  form  a  squadron.  Anv  two 
or  more  troops  of  cavalry,  having  regard  to  their  neighborhood  and  iacilitv 
of  communication  with  each  other,  may  unite  to  form  a  squadron,  and 
whenever  such  formation  is  determined  on  they  shall  report  the  same  to 
the  commander-in-chief,  who  shall  thereupon  order  an  election  for  major, 
at  such  time  as  he  may  think  proper,  and  shall  issue  a  commission  to  the 
officer  elected. 
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§1101.  (1105.)  Arms.  Enoli  troop  of  oavaliy  shall  consist  of  forty 
mou  bosiJos  the  oa}^tain,  iinifonnod  and  mounted;  they  shall  be  armed 
^vith  cavalry  sabres  or  broad  swords,  and  dragoon  holsters,  or  such  other 
pistols  as  the  commimder-iu-chief  may  direct,  and  may  carry  a  ciirbine  at 
their  option. 

110:!.  (HOG.)  Squadron  or  detach nicnf  to  be  paraded.  The  major  com- 
manding a  sipiadron  of  cavalry  shall  parade  and  exercise  the  same,  either 
in  squadron  or  detachment,  at  least  once  in  each  year,  for  a  period  not 
exceeding  three  days  at  any  one  parade,  after  the  arrival  at  the  place  of 
rendezvous.  Orders  for  such  parade  may  be  given  verbally  at  any 
parade,  or  by  Avriting.  Commissioned  officers  shall  have  t\venty_,  non- 
commissioned officers  and  men  ten  days'  notice. 

§1103.  (1107.)  Fines  for  non-attendance.  Fines  for  non-attendance  or 
delinquency  at  any  squad  drill,  or  parade,  or  muster,  shall  be  imposed  by 
a  court-martial,  to  be  ordered  by  the  officer  commanding  the  squadron, 
but  they  shall  not  exceed  double  the  amount  imposed  by  the  regulations 
of  the  troops  of  which  the  delinquent  is  a  member,  for  offenses  of  like 
character,  and  shall  be  collected  as  provided  in  section  1092. 


ARTICLE  TV. 


THE  MILITIA. 


Section. 

110-t.  The  militia  of  the  State. 

llOn.  How  orpranized. 

llDij.  Companies — how  organized. 

1107.  Grade  of  militia  officers. 

1108.  New  divisions,  etc. — how  created. 


Section. 

1109.  Regiments — how  organized. 

1110.  Non-commissioned  officers. 

1111.  Captains  make  return  to  adjutant. 

1112.  Notice  of  drills — how  given. 

1113.  Register  of  commissioned  •fficers. 


§1104.  (1108.)  The  militia.  The  militia  of  the  State  consists  of  all 
persons  not  heretofore  classified  within  its  limits  subject  to  military  duty, 
and  not  exempted  therefrom  by  the  Acts  of  Congress  or  the  laws  of  this 
State,  or  belonging  to  some  volunteer  organization. 

§1105.  (1109.)  Shall  be  organized,  etc.  The  militia  shall  be  organized 
into  companies,  battalions,  regiments,  brigades  and  divisions,  which  shall 
be  numbered  throughout  the  State,  by  order  of  the  commander-in-chief, 
in  such  manner  that  every  corps  of  the  same  denomination  shall  bear  a 
different  number,  by  which  number  every  company,  district,  regiment, 
brigade,  or  division,  as  the  case  may  be,  shall  be  designated  in  the  com- 
missions of  the  officers  commanding  the  same. 

§1106.  (1110.)  Deficiency  in  ^lumbers  of  district  company.  If,  from 
exemptions,  there  are  not  persons  enough  liable  to  do  militia  duty  in  any 
district  or  beat,  a  company  may  be  organized  of  those  so  liable  from 
adjoining  districts  or  beats,  of  not  less  than  forty  nor  more  than  one  hun- 
dred, under  the  direction  of  the  colonel  of  the  regiment;  and  when  so 
done,  must  be  accurately  reported. 

§1107.  (1111.)  Grades  of  officers.  The  following  grades  of  militia 
officers  shall  be  recognized:  Commanding  each  division,  a  major  gen- 
eral ;  each  brigade,  a  brigadier  general ;  each  regiment,  a  colonel,  lieu- 
tenant-colonel, and  major;  a  separate  battalion,  a  major;  each  company, 
a  captjun,  first  and  second  lieutenants,  and  ensign.  Whenever  other 
grades  exist,  they  shall  continue  until  the  same  becomes  vacant,  when 
they  shall  respectively  cease  and  determine. 
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§1108.  (1112.)  New  (JiviHionH  and  hrigadaH — rc/jimr/aidl  and  (-ompany 
dMricts.  New  (livision.s  and  brii^adcs  kHuII  be  avvaU'A  by  the  L(t<r\H\'d- 
turc;  rcginioiital  and  company  dislricis  by  ordor  of  tlio  r;on)rnarHl(;r-in- 
chiefj  on  the  report  of  tlio  ollicor.s  (;oninian(lin^  the  conipanios  in  the  rcirj- 
niental  di.stri(3t,  but  in  all  cases,  when  j)ra(;tieable,  the  regimental  district 
sliall  be  coterminous  with  the  county  in  which  it  is  situated. 

§1109.  (1113.)  Two  or  more  rrr/iments  may  he  in  name  county.  There 
may  be  two  or  more  regiments  in  the  same  county,  and  two  or  more 
counties  may  be  united  to  form  a  regiment,  due  njgard  being  had  to  the 
pro])ortion  tliereof;  but  the  existing  arrangement  in  this  Ijfjhalf  shall  not 
be  disturbed  ex(!ept  by  the  Legislature,  unless  upon  application  of  those 
interested  therein. 

§1110.  (1114.)  Captain  to  divide  company  into  squads.  The  captain  of 
each  company  shall  divide  his  company  into  four  squads,  as  nearly  equal 
as  may  be,  and  appoint  one  fit  and  proper  person  in  each  as  serg(,'ant,  and 
one  as  corporal,  and  he  shall  also  appoint  a  first  sergeant;  they  shall  be 
responsible  for  the  proper  distribution  of  all  orders,  and  may  be  removed 
by  a  company  court-martial  for  proper  cause. 

§1111.  (1115.)  Returns  to  he  made  hy  captain  to  adjutant.  Each  cap- 
tain of  a  militia  company  shall  make  out  and  deliver  to  the  adjutant  of 
the  regiment  to  which  he  belongs  a  full  return  of  the  number  and  names 
of  the  men  belonging  to  his  company,  on  the  first  day  of  May  in  each 
year,  for  which  he  shall  receive  such  compensation  as  is  paid  to  the  takers 
of  the  State's  census,  to  be  paid  out  of  the  military  fund. 

§1112.  (1116.)  Summons  to  drills  etc.,  hy  whom  given.  A  non-commis- 
sioned officer,  or  any  other  person  appointed  for  the  duty,  may  warn  per- 
sons subject  to  militia  duty  to  appear  at  parades,  musters,  or  drills,  and 
he  shall  be  furnished  with  a  list  of  persons  to  be  warned.  Such  warning 
may  be  given  verbally  to  the  party  in  person,  or  by  leaving  a  written 
summons  at  his  most  notorious  place  of  abode;  but  the  party  may  claim 
his  exemption  at  the  time  of  such  warning  and  j^roduce  to  the  warning 
officer  the  evidence  thereof,  which  may  be  his  own  oath  or  such  other 
evidence  as  may  establish  the  fact,  and  it  shall  be  the  duty  of  the  warning 
officer  to  enter  the  exemption  claimed  against  the  name  of  the  part}'  on 
his  list. 

§1113.  (1117.)  Roster  of  officers  to  he  hept  hy  colonel.  Each  colonel  of 
a  militia  regiment  shall,  by  himself  or  his  adjutant,  keep  a  roster  or  list 
of  all  the  commissioned  officers  of  his  regiment  below  the  rank  of  captain, 
and  shall  revise  and  correct  the  same  as  often  as  may  be  necessaiy,  and 
annually,  on  or  before  the  first  day  of  June,  shall]  forward  to  the  Secre- 
tary of  State  copies  of  the  returns  so  delivered  to  the  adjutant  of  his 
regiment,  as  well  as  a  copy  of  the  roster  above  mentioned,  and  for  habitual 
failure  in  the  premises,  shall  be  liable  to  be  tried  by  a  general  court- 
martial  and  cashiered,  or  otherwise  punished,  as  said  Court  may  direct. 
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ARTICLE  y. 


ELECTIONS. 


Skction*. 
1114.  Kleotion  of  militia  officers, 
111;',  Xotioo  of.  how  irivon. 
lllli.  Voters!  failing  to  attend. 


SKCTTOy. 

1117.  A  plurality  of  votes  will  elect. 

1118.  Eleelions,  by  Avhom  ordered. 


51114.  (1118.)  31ilifia  q/Hccrs  to  he  elected  by  the  people.  All  elections 
of  militia  officers  shall  be  by  the  people;  of  captains  and  subaltern  offi- 
cei*s,  by  the  jieople  of  the  several  company  districts  subject  to  do  militia 
duty;  of  held  officers,  by  the  citizens  of  the  connties  subject  to  military 
duty  under  the  command  of  such  officers;  brigadier  and  major  generals, 
by  the  citizens  of  the  respective  brigades  and  divisions  subject  to  military 
duty  under  such  commander  of  the  brigade  or  division,  and  may  be  su])er- 
intended  by  a  Justice  of  the  Peace  and  a  freeholder,  or  by  two  freeholders 
or  two  military  officers,  as  the  authority  ordering  the  election  may  see  fit 
to  prescribe. 

§1115.  (1119.)  Notices  of  election,  Jiow  given.  Notices  of  such  elec- 
tions may  be  given  as  follows :  By  publication  in  one  or  more  gazettes, 
by  notice  at  the  usual  place  of  posting  legal  notices,  or  by  orders  pub- 
lished at  parade  or  drill.  Twenty  days'  notice  shall  be  given  of  the  time 
and  place  of  the  election  of  any  officer  below  the  grade  of  brigadier 
general. 

§1116.  (1120.)  Failure  to  elect.  In  case  of  voters  failing  to  attend  at 
any  election  for  militia  officers,  and  no  vote  shall  be  polled,  it  shall  be 
tlie  duty  of  tlie  superintendents  to  return  the  fact  to  the  Executive  depart- 
ment, with  a  statement  of  the  interval  allowed  for  the  reception  of  votes ; 
whereupon  the  commander-in-chief  may,  in  his  discretion,  order  a  new 
election  or  appoint  an  officer  to  fill  the  vacancy,  and  commission  him 
accordingly. 

§1117.  (1121.)  Plmxdity  of  votes  to  elect.  At  all  elections  of  militia 
officers,  the  person  having  the  highest  number  of  votes,  shall  be  declared 
elected,  and  every  officer  to  whom  a  commission  shall  issue  shall  declare 
to  the  Executive  department,  within  a  reasonable  time  after  its  reception, 
his  acceptance  or  declension  of  the  same.  After  two  months  have  elapsed, 
he  shall  be  deemed  to  decline  unless  he  shall  have  uniformed  and  equipped 
himself. 

§1118.  (1122.)  Election's  for  officers  above  rank  of  captain.  All  elec- 
tions for  militia  officers  of  and  above  the  rank  of  captain  shall  be  ordered 
by  the  commander-in-chief,  and  below  that  rank  by  the  captain,  or  those 
acting  as  such,  and  on  failure  to  elect,  such  captain  or  tlie  commanding 
officer  of  the  company  may  complete  the  same  by  appointment,  and  such 
appointees  shall  be  commissioned  as  in  case  of  elections.  All  officers  of 
the  military  force  in  this  State  shall  be  commissioned  by  the  Governor, 
whether  of  the  line,  field,  or  staff.  The  commission  of  staff  officers, 
exce{)t  the  chiefs  of  the  staff  department,  will  expire  with  the  commis- 
sions of  the  officers  on  w^hose  staff  they  may  be  appointed. 
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CJIAPTER    III. 


ORGANIZATION  OF  TUK  STAFF  OF  THE  MILITIA. 


Section. 
11  111.  St'iflf  (Icpiirbncnt  of  iho  Tnllitia. 
1V3).  Of  tli(.i  curmn;in(l(!i'-i))-c,lii(;f'. 
]ll!l.  Military  (iuli(!S  of  ISecrcLii-i-y  of  State. 
1122.  Stair  of  division. 
]]2;L  liattaliou  ontiticd  to  a  stall',  when. 
1124.  Secretary  of  State. 


Skotion. 
]12";.  P;iyrn'iHtf;r  (,'oriorfil.  hi«  dutien. 
112<).  J';.\'|;oiis<;h  of  fliiiY  d<-f>.:jtlin;nt. 
1127.  Ar;iM>iintH  U>r  miiitiny  .st-rvicfj. 
]]2S.  (Jliicf  of  card)  Mtiiff,  \i\h  duties. 
Il2!l.  H(;';rotary  of  St,;)t(;  r;lii<;f  of  Htaff. 
IJ.'U.  (iovcrjior  rihaii  appoint  three  aids. 


§1119.  (1123.)  St((ff  departments  of  the  militia.  Tlio  staff  department 
of  the  militia  sliall  be  as  follows,  viz.: 

1.  The  Secretary  of  State's  dei)artment. 

2.  The  Quartermaster  General's  department. 

3.  The  Commissary  General's  department. 

4.  The  Paymaster  General's  department. 

5.  The  Judge  Advocate  General's  department. 

6.  The  Surgeon  General's  department. 

§1120.  (1124.)  Chiefs  of  staff  departments  attached,  how.  The  chiefs 
of  the  several  staff  departments  sliall  be  attached  to  the  staff  of  the  com- 
mander-in-chief. 

§1121.  (1125.)  Military  duties  of  Secretary  of  State.  [The  offjce  of 
the  adjutant  and  inspector  general  is  abolished,  and  the  duties  heretofore 
required  of  that  officer  shall  hereafter  be  performed  by  the  Secretary  of 'Jg,  1^221.  "^*^' 
State,  to-wit:  He]  (a)  shall  reside  and  keep  his  office  at  the  seat  of  gov- 
ernment. He  shall  obey  all  orders  given  him  by  the  commander-in- 
chief  in  relation  to  the  duties  of  his  office,  and  keep  a  fair  record  of  all 
orders  and  communications  which  he  shall  receive  from  time  to  time. 
He  shall  require  annual  returns  from  the  major  and  brigadier  generals, 
from  which  he  shall  make  out  a  general  return  of  the  whole  strength  of 
the  militia  and  forces  of  the  State.  He  shall  provide  accurate  abstracts 
of  annual  returns  for  divisions,  brigades,  regiments  and  companies,  both 
of  the  militia  and  volunteers,  vfhich  forms,  when  made  out,  shall  exhibit 
the  strength  of  arms  and  accoutrements,  equipments  and  munitions  of  such 
divisions,  brigades,  regiments  and  companies,  and  a  description  of  the 
corps  composing  the  same,  and  shall  transmit  these  abstracts  from  annual 
returns  to  all  officers,  who  are  required  to  fill  them  at  such  times  as  may 
be  designated  in  general  orders.  All  military  orders  and  commissions 
shall  pass  through  his  office.  He  shall  lay  before  the  Governor  every 
communication  he  may  receive  on  military  affairs  requiring  Executive 
action.  He  shall  attend  all  public  reviews  when  the  commander-in-chief 
shall  review  any  portion  of  the  forces,  or  the  whole  of  them.  He  shall, 
whenever  required  by  the  commander-in-chief,  inspect  the  arsenals  and 
armories  of  the  State,  which  shall  be  under  his  charge,  and  all  applica- 
tions for  the  distribution  of  arms  shall  be  made  to  him.  He  shall,  also, 
act  as  inspector  general  of  the  State,  and  shall,  whenever  ordered  by  the 
commander-in-chief,  inspect  any  portion  of  the  military  forces  of  the 
State. 

§1122.  (1126.)  Division  staff.  The  division  staff  shall  be  constituted 
as  follows  :  A  division  inspector,  with  the  rank  of  lieutenant-colonel,  two 
aids-de-camp,  one  quartermaster,  one  judge-advocate,  and  one  surgeon, 
each  with  the  rank  of  major,  to  be  appointed  by  the  major-general.  The 
brigade  staff  shall  consist  of  a  brigade  inspector,  with  the  rank  of  major, 
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one  aid-do-camp  or  qnartorniastcr,  each  ^yitll  the  rank  of  captain,  to  be 
api>ointO(.l  bv  the  brigaJicr-generah  The  regimental  stall*  shall  consist  of 
an  adjntanr,  a  quartermaster,  a  paymaster,  commissary,  judge-advocate 
and  surgeon,  each  with  the  rank  of  lieutenant,  to  be  appointed  by  the 
colonel  ot'  each  regiment. 

§1123.  (1127.)  Sfaf  of  hidcpendcnt  hattallon.  In  case  of  a  separate 
battalion,  the  commanding  officer  of  the  battalion  shall  be  entitled  to,  and 
shall  a]^i>oint  a  like  staif  with  the  colonel  of  a  regiment. 

NJ1124.  (1128.)  Arsenals,  magazines,  ordinance,  etc.,  wnder  lohose  con- 
trol. The  Secretary  of  State  shall  keep  in  order  and  control  the  arsenals 
and  magazines  of  the  State,  attend  to  the  due  preservation  of  the  ordi- 
nance, arms,  accoutrements,  numitions  of  war,  and  implements  of  every 
dcscri})tion,  (the  property  of  the  State  and  in  its  possession,)  and  he  shall 
at  all  times  have  the  control  and  disposition  of  the  same  for  that  pur- 
pose. He  shall  report  annually  to  the  commander-in-chief  the  actual 
situation,  condition  and  disposition  of  all  the  ordinance,  arms  and  mili- 
tary propert}'  which  in  anywise  appertain  to  or  respect  the  department 
confided  to  his  keeping. 

§1125.  (1129.)  Paymaster-general  to  malce  annual  ref  oris.  The  pay- 
master-general shall  annually  report  to  the  commander-in-chief  all  such 
matters  connected  with  his  department  as  come  to  his  knowledge,  and  all 
moneys  received  by  him  shall  be  deposited  in  the  treasury,  to  the  credit 
of  the  military  fund,  and  shall  constitute  a  part  of  the  same. 

§1126.  (1130.)  Chiefs  of  staff  departments  to  make  quarterly  returns. 
Each  chief  of  a  staif  department  shall  keep  a  true  account  of  the  expenses 
of  his  department,  which  shall  be  reported  quarterly  to  the  commander- 
in-chief,  who  shall  draw  his  warrant  on  the  military  fund  for  the  same. 
An  abstract  of  such  warrants  shall  be  laid  before  the  Legislature. 

§1127.  (1131.)  Accounts  of  military  services.  All  fees  for  military  ser- 
vice shall  be  embraced  in  an  account  made  out  and  certified  by  the  officer 
to  whom  the  same  may  be  due,  and  delivered  to  the  officer  of  the  pay 
department  within  the  military  organization  where  the  same  accrues,  who 
shall  immediately  forward  the  same  to  the  paymaster-general. 

§1128.  (1132.)  Jurisdiction  of  chiefs  of  staff  The  chief  of  each  staff 
department  shall,  under  the  direction  of  the  commander-in-chief,  have 
command  over  all  subordinate  officers  in  his  department,  and  shall,  from 
time  to  time,  issue  orders  and  instructions  for  their  government  and  prac- 
tice, together  with  such  printed  blanks  and  forms  as  may  be  necessary  to 
carry  all  orders  into  execution. 

§il29,  (1133.)  Chiefs  of  staff.  Tlie  Secretary  of  State  shall  be  the 
chief  of  the  staff  organization.  The  quartermaster-general,  commissary- 
general  and  paymaster-general  shall  each  rank  as  lieutenant-colonel,  and 
shall  also  be  appointed  by  the  Governor.  The  judge-advocate-general 
and  surgeon  general  shall  each  rank  as  lieutenant  colonels,  but  shall  not 
be  entitled  to  any  commands  (except  in  their  own  departments)  as  such; 
they  shall  be  appointed  by  the  Governor. 

§1130.  (1134.)  Aid.s  to  the  Governor,  etc.  The  Governor  shall  appoint 
three  aids-dc-camp,  by  warrant,  with  tlie  rank  of  colonel,  but  their  w^ar- 
rant  shall  expire  witli  the  Governor's  term  of  office. 
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CHAPTER  IV. 


CO  UKTS-M  ART!  AL. 


Section. 
1181.  Courts-martini,  fincR  nnd  penalties. 
ll.'{2.  (Constitution  ;ind  rules  of. 
II0.8.  How  convened. 
ll.'U.  FiiiiiriR-  to  nttend  Court  or  parade. 
1135.  UefusinK  to  attend  Court. 
113G.  Officers  detailed,  etc. 


Skction. 
]]:',7.  I'eciiniary  penfilties,  Tiow  collected. 

n.'58.   }i(>U-V.<)1ii]i]l-"'\<>Ui:(l  (;fric«;rH,  etc. 
11.'>!t.  /'%.  ffiM.  i'(>r  i'liK-H,  j)roc(;edintrH. 
1110.  l)uly  of  (:oII(;(;tiriK  otliccrM. 
1141.  l>ispoKition  of  lineH,  etc.,  collected. 


§1131.  (1135.)  Courts-martial  to  adjurJf/e  fines,  etc.  Military  forfeit- 
ures, fines  and  penalties,  shall  })e  a(]jii(l<:^e(l  hy  courts-martial,  in  accord- 
ance with  military  law  and  the  usage  of  the  army  of  the  United  States. 
Notices  to  officers  charged  with  offenses,  to  appear  at  a  general  court- 
martial,  shall  be  personally  served  at  least  twenty  days  ]>efore  the  time 
prescribed  for  holding  Court,  and  may  be  contained  in  the  order  aj)point- 
ing  the  Court. 

§1132.  (1136.)  Constitution  and  rules  of  courts-rnartial.  The  Consti- 
tution of  all  courts-martial  shall  be  in  accordance  with  regulations  of  the 
army  of  the  United  States,  except  where  differently  prescribed  in  this 
Code,  and  their  mode  of  proceeding  regulated,  as  far  as  practicable,  by  the 
same  rules,  but  no  court-martial  shall  impose  sentence  of  death  on  any 
offender  in  time  of  peace,  or  imprison  an  offender  (except  for  contempt) 
in  time  of  peace. 

§1133  (1137.)  General  Court,  Jioiv  convened.  General  courts-martial 
shall  be  convened  on  the  order  of  the  commander-in-chief;  they  shall 
have  cognizance  of  all  military  offenses,  and  shall  not  sit  with  less  than 
five  nor  more  than  thirteen  members,  except  where  supernumeraries  are 
summoned,  but  the  acting  members  of  the  Court  shall  never  exceed  thir- 
teen. Regimental  courts-martial  may  be  ordered  by  a  commander  of  a 
regiment  or  battalion,  to  consist  of  three  or  more  commissioned  officers 
of  the  regiment  or  battalion,  at  least,  for  trial  of  offenses  committed  within 
the  battalion  or  regiment,  and  company  courts-martial  may  assemble  by 
the  order  of  any  captain  of  a  company  for  the  trial  and  assessment  of  all 
fines  for  delinquencies  at  any  parade  or  muster^  to  consist  of  the  com- 
missioned officers  of  the  company. 

§1134.  (1138.)  Officers,  besides  military  'punishment ^  subject  to  fine. 
Besides  the  penalties  usually  adjudged  against  military  offenses,  officers 
of  the  militia  shall  be  subject  to  fine  for  non-attendance  at  parade,  drill, 
or  muster,  and  for  other  non-performance  of  duty,  but  no  fine  for  absence 
at  company  parade,  drill  or  muster,  shall  exceed  ten  dollars,  exclusive  of 
the  cost  of  collecting  the  same,  except  as  herein  provided. 

§1135.  (1139.)  Officers  refusing  to  attend  eourt-raartial.  If  any  officer 
charged  with  a  military  offense  shall  refuse  to  attend  a  court-martial  con- 
vened for  the  trial  thereof,  the  case  shall  proceed  as  if  he  were  present. 
Company  courts-martial  may  proceed  and  assess  fines  without  the  presence 
of  the  delinquents,  provided  they  were  duly  warned  to  perform  the  duty 
concerning  which  they  are  delinquent. 

§1136.  (1140.)  Compensation  of  courts-martial.  Officers  detailed  on 
a  general  court-martial  shall  be  paid  the  sum  of  four  dollars  per  day 
during  the  time  of  their  actual  session,  and  four  dollars  for  eveiy  twenty 
miles  in  going  and  returning  therefrom,  to  be  paid  by  the  Governor  by 
warrant,  on  the  necessary  production  of  the  certificate  of  the  president  of 
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the  Court.  For  rogiiuoiual  and  ooiupany  oourls-iuartiar  the  pay  of  each 
inoiubor  sliall  bo  one  dollar  per  day,  to  be  paid  out  of  the  iiiics  collected 
bv  the  cx>niuiandor  of  the  regiment,  battalion  or  company. 

*  §1U)7.  (^1141.)   Court  mai/  punish  for  confempt.     Courts-martial  shall 
have  power  to  punish  contempts  in  the  same  manner  as  civil  Courts. 

§1  lo8.  (1 142.  Fines  colleded  by  execution.  Pecuniary  penalties  assessed 
bv  any  court-martial  shall  be  collected  by  execution  issued  under  the  hand 
of  the  jnvsident  of  the  Court,  and  directed  to  the  sheriff  of  the  county 
in  ^vhicll  the  delinquent  resides,  and  shall  have  the  same  foi'ce  and  eliect 
as  civil  process  of  the  same  character,  according  to  the  laws  of  this  State, 

§  1 1 39.  (1143.)  Degraded.  Non-commissioned  officers  shall  be  degraded 
to  ranks  onlv  bv  sentence  of  a  company  court-martial. 

[Section  (1144.)  Superseded  by  Act  of  1870,  p.  455.] 

§1140.  (1145.)  Execution  to  be  returned  in  sixty  days.  All  executions 
for  the  collection  of  any  penalty  adjudged  by  a  court-martial  shall  be 
returned  to  the  officer  issuing  the  same,  with  the  money  collected  thereon, 
or  a  return  of  no  property  to  be  found  on  w^hich  to  levy  the  same,  within 
sixty  days  from  the  date  of  its  issue;  and  the  sheriff,  on  failure  to  make 
a  return,  shall  be  liable  to  be  ruled  for  the  amount  due  on  such  execu- 
tion, in  the  next  Superior  Court  after  such  failure,  in  the  same  manner 
as  in  civil  cases. 

§1141.  (1146.)  Officers  receiving  moneys  collected.  All  officers  of  the 
militia  receiving  fines  or  pecuniary  penalties,  collected  by  execution,  shall 
make  a  return  thereof  to  the  paymaster  general,  or  to  such  officer  of  his 
department  as  he  may  designate,  at  least  once  a  year,  or  oftener  if  neces- 
sary. The  paymaster  general  shall  lay  an  abstract  of  the  same  before  the 
commander-in-chief  annually. 


CHAPTER  V. 


PRESERVATION  OF  ORDER  AT  PARADES. 


Skctiox. 

1142.  Disturbing  officer  or  soldier  on  duty. 

1143.  By  ])er.soiis  connected  wlih  military. 

1144.  Ullicer  has  power  to  arrest. 


Skctiok. 

1145.  Sutlers— duties  and  privileges. 

1146.  Intoxication  on  parade  ground. 


§1142.  (1147.)  Interfering  with  officer  or  soldier  on  duty.  No  bystander, 
or  person  not  connected  with  the  military,  shall  molest,  interrupt  or  insult 
any  officer  or  soldier,  Avhile  on  duty,  at  any  muster  or  parade,  and  the 
commanding  officer,  where  such  offense  may  happen,  shall  have  power  to 
confine  such  person  under  guard  until  the  close  of  such  j^arade  or  muster, 
who  is  liable  to  indictment  and  conviction  for  a  misdemeanor,  to  be  pun- 
ished in  the  discretion  of  the  Court. 

§1143.  (1148.)  Insubordination  in  the  military.  Any  person  connecfcd 
with  the  military  service  of  the  State  who  shall  be  guilty  of  the  offenses 
mentioned  in  the  preceding  section,  or  shall  otherwise  violate  military 
()V(](tv  or  decorum,  shall  be  arrested  and  punished  at  the  discretion  of  a 
court-martial. 

1144.  (1149.)  Commander  may  confine  persons  disturbing  a,  parade. 
The  commander  of  companies,  battalions  or  regiments,  brigades  or  divis- 
ions, when  on  duty  with  their  respective  commands  or  parts  thenjof,  shall 
have  power,  in  their  discretion,  to  arrest  and  confine,  not  exceeding  tlic 
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period  for  whicl)  tli(;y  wore  on  duly,  any  person  who  sljall  ij[)on  or  near 
any  parade  ground,  iield,  ])iil)II(;  higfivvay,  or  any  otlier  plaec  oeeuj>Ierl  \)y 
any  portion  of  tlie  military  force  of  (jJeorgia,  under  arms,  by  means  of 
ludicrous  disguise,  dress,  arms,  and  instruments,  noise,  or  otiier  means, 
disturb  the  [)(;aeeable  and  orderly  })roceedings  of  those  under  arms,  and 
such  distur))an(«  may  b(3  viewed  as  a  misd(!meanor,  and  tlie  odender  may 
be  indicted,  and  on  convietion  j)unished  by  fine  and  imprisonment,  at  the 
discretion  of  the  civil  Court  before  whi(;h  lie  is  convicted. 

§1145.  (1150.)  Sutlers  under  the  control  of  comma/adinf/  ojjlcer.  When 
any  sutlers  sliall  attend  any  military  muster  or  parade  they  shall  be  under 
the  direction  of  the  commanding  ollicer  with  regai'd  t(j  the  time  and  [)lace 
of  selling  refreshments,  and  such  commanding  officer  shall  have  power  to 
grant  exclusive  privileges  to  such  persons  as  may  engage  to  furnish  suit- 
able, spacious,  and  convenient  ])laces  of  parade,  and  the  sutler  aforesaid, 
when  permitted,  shall  not  be  liable  for  retailing  spirituous  licpiors  at  any 
of  the  musters  aforesaid  under  the  law  for  retailing  spirituous  liquors 
without  license. 

§1146.  (1151.)  Treatment  of  intoxicated  visitors.  Visitors  found  on 
the  parade  ground  during  the  times  thereof  intoxicated,  may  by  tlie  com- 
mander be  marched  beyond  the  lines,  and  on  returning  in  the  same  state 
may  be  put  under  guard. 


CHAPTER  VI. 


\ 
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SSCTION. 

1147.  Cities — organization  of  companies. 

1148.  Each  beat  elect  a  captain,  etc. 

1149.  Removal  of  commissioned  officer. 

1150.  Captain  of  beat,  etc. 

1151.  Beat  company — how  designated. 

1152.  Regiments,  battalions,  etc. 

1153.  Volunteer  companies  of  Augusta. 

1154.  Commanding  officer — how  elected, 


Section. 

1155.  Members  exempt  from  jury  duty. 

1156.  Same  privileges  to  other  cities. 

1157.  Volunteer  corps  of  Savannah. 

1158.  How  organized. 

1159.  R,ights  of  the  regiment  secured. 

1160.  By  whom  commanded. 

1161.  Honorary  members— how  admitted. 


§1147.  (1152.)  Cities  divided  into  heats.  Cities  where  the  population 
may  authorize  it  may  be  divided  into  beat  companies  by  law;  each  dis- 
trict in  which  two  Justices  of  the  Peace  are  elected  shall  constitute  two 
beat  companies.  If  there  be  eight  beat  companies  or  more  they  shall 
constitute  a  regiment;  four  or  more  sliall  constitute  a  battalion  to  be 
commanded  by  a  lieutenant  colonel  and  major;  two  or  more  shall  con- 
stitute a  battalion  to  be  commanded  by  a  major. 

§1148.  (1153.)  Election  of  officers  for  beat  companies,  battalions,  and 
regiments.  The  citizens  of  the  several  cities  or  towns  arranged  into  beat 
companies,  resident  within  their  respective  beats,  shall  elect  one  captain 
and  two  subaltern  officers  for  each  beat  company;  where  a  battalion 
exists  the  citizens  resident  within  the  battalion  limits  shall  elect  the 
lieutenant-colonel  and  major,  or  major,  as  the  case  may  be,  and,  where  a 
regiment  is  formed,  the  citizens  within  its  limits  shall  elect  a  colonel, 
lieutenant-colonel  and  major. 

§1149.  (1154.)  JlHiere  commissioned  officer  may  reside.  In  cities  or 
towns  the  removal  of  a  commissioned  oiScer  shall  not  vacate  his  commis- 
sion, unless  it  be  beyond  the  corporate  limits  of  the  city  or  town. 

§1150.  (1155.)    Captains  to   appoint  non-commissioned  officers.     The 
captains  of  all  beat  companies  in  the  State  shall  appoint  foiu?  sergeants  and 
13 
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four  corpor:ils  for  their  respeotive  companies  ;  they  shall  hold  company 
courts-martial  in  like  manner  with  captains  of  company  districts. 

§1151.  (^11 '")().)  Jnrif  compa)ucs  of  regiments,  how  (h'signatcd.  The 
heat  companies  in  each  reo-iment  or  battalion  sliall  be  designated  by  the 
first  ten  letters  of  the  alphabet,  commencing  with  ^'A^'  and  continuing 
regularly  to  *'Iv,"  omitting  "J." 

§1152.  (1157.)  Battalions  and  regiments.  Battalions  under  separate 
command,  by  the  name  of  the  city  or  toAvn  in  which  they  arc  located, 
and  regiments  by  the  munber  fixed  by  the  commander-in-chief. 

§1153.  (1158.)  Volunteer  companies  of  the  city  of  Augusta  to  form 
independent  battalion.  The  volunteer  companies  of  the  city  of  Augusta 
are  organized  into  a  separate  battalion  called  the  "Independent  Volun- 
teer Battalion  of  Augusta,"  and  separated  from  the  tenth  regiment.  Any 
other  companies  Vhich  may  be  organized  hereafter  in  the  city  of  Augusta 
may,  if  they  desire  it,  be  attached  to  the  battalion,  and  when  the  number 
of  companies  amount  to  eight,  they  shall  constitute  a  regiment  to  be 
called  the  "Independent  Volunteer  Regiment  of  Augusta." 

§  1 1 54.  (1159.)  Commander  of  the  battalion,  how  elected.  The  battalion 
shall  be  commanded  by  a  lieutenant-colonel,  elected  by  the  members  of 
the  companies  composing  the  battalion,  who  shall  have  a  full  and  com- 
plete regimental  staff.  No  person  shall  be  eligible  as  lieutenant-colonel, 
or  to  an  appointment  on  the  staff,  w^ho  has  not  been  connected  as  a  regu- 
lar member  with  one  of  the  companies  of  the  battalion  for  at  least  six 
months  previous  to  the  election  or  appointment. 

§1155.  (1160.)  Battalion  exempt  from  jury  and  militia  dtdy.  The 
active  members  of  the  battalion  are  exempted  from  jury  duty  in  the 
Courts  of  the  city  of  Augusta  and  in  the  county  of  Bichmond,  and  from 
the  performance  of  militia  duty,  except  in  case  of  war,  riot,  insurrection 
or  invasion.  The  battalion  shall  be  subject  to  the  orders  of  the  com- 
manding officer  whenever  he  may  deem  it  expedient. 

§1156.  (1161.)  City  volunte&i^  compames  may  form  a  battalion,  etc. 
The  same  privilege  is  granted  to  the  volunteer  companies  of  the  city  of 
oNIacon,  and  any  other  city  in  the  State  which  has  the  requisite  number 
of  volunteer  companies,  and,  if  deficient,  they  are  allowed  to  make  up 
such  number  from  the  county  in  which  such  city  is  situated,  and  if  not 
in  the  county,  elsewhere. 

§1157.  (1162.)  Volunteer  corjjs  of  Savannah  form  a  regiment.  The  vol- 
'  untcer  corps  of  the  city  of  Savannah  are  formed  into  a  regiment,  entitled 
the  ^^^  First  Volunteer  Eegiment  of  the  State  of  Georgia,"  embracing  as 
many  corps  as  may  choose  to  conform  to  the  regimental  organization;  but 
when  the  regiment  numbers  sixteen  companies,  they  may  organize  them- 
selves into  a  brigade  and  elect  the  necessary  officers  to  command  the  same 
in  such  manner  as  the  members  of  said  companies  may  see  fit  to  adopt. 

§1158.  (1163.)  Officers  and  staff.  The  first  volunteer  regiment  shall 
be  commanded  by  a  colonel,  lieutenant-colonel  and  major,  and  shall  be 
entitled  to  a  regimental  staff.  Orders  for  the  election  of  a  colonel,  as 
often  as  a  vacancy  occurs,  shall  be  issued  by  the  commander-in-chief, 
and  tlie  members  of  the  several  corps  constituting  the  regiment  alone 
shall  be  entitled  to  vote;  all  other  elections  of  officers  belonging  to  said 
regiment  shall  be  ordered  by  the  colonel  or  commanding  officer. 

§1159.  (1164.)  Bights  of  the  regiment  secured.  The  rights  and  privi- 
leges accruing  to  said  regiment  shall  not  fail  l)y  the  consolidation  of  two 
or  more  com})anies,  or  the  withdrawal  or  dissolution  of  one  or  more  com- 
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panics,  l)ut  the  samo  sliall  vest  in  and  be  erjjoycd  })y  tlic  corps  rxjrn poHinj^ 
the  ''First  Volunteer  Jie^injent/^ 


n 


§1160.  (11(]5.)   Oomiiidndcd  hi/  Hh  ovm  offir/rff.    The  ''  Firnt  Volunteer 
ieirii^ncnt'^  shall  be  sulji(!(;t  exi^luslvely  to  the  command  of  its  own  ofli^-cr- 


and  the  commander-in-chief,  exc;ept  when  on  detached  scrvicxi,  eitlier  of 
this  State  or  of  the  United  States,  when  it  shall  be  governed  by  tlic  mili- 
tary law  and  the  nsa^^e  and  (Mistorn  of  the  army. 

§1161.  (1166.)  Ilonoravij  'uicmbcrH  of  vohinlecr  corp-%  All  the  volunteer 
corps  shall  each  have  the  privilej^c  of  enrolling,  as  lionorary  members  of 
their  respective  corps,  not  exceeding  twenty  j>ersons,  who  shall  be  exemr)t 
from  ordinary  militia  duty  only  so  long  as  they  continue  their  member- 
ship in  said  companies,  on  paying  into  their  respective  treasuries  the  sum 
of  tw^enty  dollars  each  annually. 


CHAPTER    VII. 


MISCELLANEOUS     PROVISIONS 


sKCTlON. 

1162.  Insnvrection,  etc.,  duty  of  Governor, 

1163.  Discipline  of  military. 

1161.  Entitled  to  pay  and  rations,  wlien. 

1165.  Duty  of  resident  commander. 

1166.  lleciuisition  of  militia  by  United  States* 

1167.  Commanding  officer,  etc. 

1168.  When  called  out  of  the  State,  etc. 

1169.  Pass  over  ferries,  etc.,  free,  when. 

1170.  Under  arms  to  preserve  order,  etc. 


Section. 

1171.  Arms,  etc.,  exempt  from  ?ale. 

1172.  Number  of  votes  required  to  elect* 

1173.  Elections  and  returns  thereof. 

1174.  Commissions  and  effect  thereof. 

1175.  The  ratification  by  the  State. 

1176.  Officers  must  report  themselves. 

1177.  Substitutes  may  be  received. 

1178.  (Tcneral  provisions  adopting,  etc. 

1179.  Incorporated  companies  not  affected. 


§1162.  (1167.)  In  case  of  insurredlon^  invasion,  etc.,  duty  of  Governor, 
Upon  any  insurrection,  rebellion,  invasion,  or  probable  prospect  thereof, 
it  shall  be  the  duty  of  the  Governor  to  call  from  that  portion  of  the  State 
then  threatened,  or  other  portion  if  necessary,  such  part  of  the  military 
force  of  the  State  as  he  may  think  proper,  and  detail  such  number  of  staff 
officers  of  the  necessary  grades  from  the  several  staff  departments  for  their 
accommodation,  equipment,  and  support,  as  may  be  necessary. 

§1163.  (1168.)  DlsGipUne  when  called  into  actual  service.  'Whenever 
any  portion  of  the  military  force  of  this  State  shall  be  called  into  actual 
service,  either  of  the  State  or  of  the  United  States,  they  shall  be  governed 
by  the  regulations  of  the  army  of  the  United  States  and  the  rules  and 
articles  of  war,  so  far  as  the  same  are  applicable;  but  to  the  cashiering 
of  any  officer,  or  the  infliction  of  capital  punishment  within  the  limits  of 
this  State,  the  approbation  of  the  commander-in-chief  shall  be  necessary. 

§1164.  (1169.)  Pay  and  rations.  When  any  portion  of  the  military 
force  of  the  State  is  ordered  by  the  commander-in-chief  for  actual  service, 
or  for  drill  and  instruction,  they  shall  be  allowed  such  pay  and  rations 
and  other  compensation  as  are  allowed  to  the  army  of  the  United  States. 

§1165.  (1170.)  Duty  of  resident  commanders  In  case  of  sudden  invasion. 
If  a  sudden  invasion  should  be  made,  or  insurrection  happen,  in  any 
county  or  city  of  this  State,  the  eommandino:  officer  in  said  coiiury  or  city 
is  empowered  to  take  the  necessary  steps  to  repel  the  same,  and,  upon  tlie 
requisition  of  the  civil  authority,  to  proceed  to  quell  the  insurrection, 
reporting  the  condition  of  things  at  once  to  the  commander-in-chief. 

§1166.  (1171.)  DctachmcntofmUltla  called  for  by  United  States.  Wlien- 
ever  any  detachment  of  the  militia  may  be  required  of  this  State,  by  the 
proper  authority,  on  the  part  of  the  United  States,  the  comniander-in- 
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c-liiof  shall  eauso  the  same  to  be  apportioned  by  sueli  staff  officers  as  he 
may  think  in-oper  to  detail  for  that  pnrpose,  and  a  list  of  the  persons  so 
dotaehtHl  shall  ho  made  ont  and  forwarded  to  the  Executive  department 
forthwith,  and  the  Governor  shall  assign  the  necessary  officers  to  said 
detachment  i'rom  the  otHcers  of  the  militia  then  in  commission. 

iillGT.  (llTi!.)  Jlilitia  whoi  callcdi)ifo  service  of  United  States.  When 
a  division,  or  brigade,  or  companies  snfficient  to  constitnte  either,  shall  be 
called  for  on  the  part  of  the  United  States  and  detached  from  the  militia 
of  this  State,  the  Governor  shall  appoint  a  snitable  officer  to  command 
the  same,  and  commission  him  accordingly,  nnless  otherwise  provided  for 
by  the  Constitution  and  laws  of  the  United  States. 

§1168.  (1173.)  Regiment  or  battalion  of  militia  called  out  of  the  State. 
AVhenever  a  sufficient  number  of  the  militia  to  constitnte  a  reo^iment  or 
L>attalion  shall  be  detailed  for  service  to  operate  beyond  the  limits  of  the 
State,  such  regiment  shall  be  furnished  by  the  Governor  with  two  flags — 
one  the  regimental  color,  bearing  the  arms  of  the  State,  the  other  the 
national  color,  bearing  the  arms  of  the  United  States — both  inscribed 
with  the  name  of  the  regiment,  and  if  a  battalion,  the  regimental  color 
only,  conforming  to  flags  of  like  description  in  the  army  of  the  United 
States,  and  at  the  close  of  the  service  it  shall  be  the  duty  of  the  offi- 
cer commanding  such  regiment  or  battalion  to  return  the  same  to  the 
Governor,  or  report  the  reasons  for  his  default  therein,  which  shall  be 
communicated  to  the  next  General  Assembly. 

§1169.  (1174.)  Officers  and  militia  to  pass  free  over  toll  bridges,  when. 
All  officers,  whilst  on  duty,  and  any  militia  called  to  musters,  parades  or 
drills,  or  to  courts-martial,  or  Courts  of  inquiry,  having  to  pass  over  toll 
l)ridges,  ferries,  or  through  turnpike  gates,  shall  pass  toll  free  going  to  or 
returning  from  the  discharge  of  such  duty. 

§1170.  (1175.)  On  muster  days  under  arms,  hoiv  long.  For  the  pur- 
pose of  preserving  order  on  any  day  of  parade,  drill,  or  muster,  the  militia 
shall  be  considered  as  under  arms  from  the  rising  of  the  sun  to  its  setting 
in  the  same  day,  and  shall  be  exempted  from  arrest  during  that  time. 

§1171.  (1176.)  A  rms,  accoutrements,  etc.,  exempt  from  sale.  All  arms, 
ammunition  and  equipments,  the  trooper^s  horse  and  furniture,  the  uniform 
and  accoutrements  of  the  soldier,  and  every  horse  necessary  to  the  dis- 
charge of  military  duty  in  every  department  of  the  State's  service,  with 
his  a])parel,  shall  be  exempt  from  seizure  and  sale  under  civil  process ; 
nor  shall  any  service  of  civil  process  be  effisctual  upon  any  militia  man 
while  going  to,  continuing  at,  or  returning  from  parade,  drill,  or  muster, 
or  while  in  actual  service  of  the  State  or  of  the  United  States. 

§1172.  (1177.)  Plurality  of  votes  to  elect.  At  all  elections  for  officers 
of  the  militia,  the  person  having  the  highest  number  of  votes  shall  be 
declared  elected. 

§1173.  (1178.)  Elections,  where  held.  All  elections  for  militia  officers 
shall  be  held  at  the  usual  place  of  holding  elections,  and  the  superin- 
tendents shall  return  the  result  thereof  to  the  commander-in-chief,  v/lio 
shall  cause  commissions  to  issue  accordingly;  but  upon  due  proof  of  fraud 
or  illegality  in  holding  such  election,  the  commander-in-chief  may  super- 
cede the  same  and  order  a  new  one  in  his  discretion. 

§1174.  (1179.)  Commissions  sealed  vnth  Great  Seal.  All  commissions 
shall  Ijear  the  impression  of  the  Great  Seal  of  the  State  in  print,  and 
shall  run  during  good  behavior;  but  they  may  be  vacated  by  removal 
from  the  command  in  which  the  officer  belongs  by  death,  resignation, 
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sentence  of  a  eourt-raartlal,  and  aocepLancie  of  anoilier  inconsintent  coni- 
mlssion.  Staff  oflicjcra,  ex(;e])t  tlie  eliiefs  of  llio  staff  (IfjiartmentH,  may 
be  removed  l)y  tli(!  officx^r  in  vvl)os(;  nfaff  tli(;y  serve,  arjci  thrjjr  r;ommi.s- 
sions  sliall  expire  with  his  commission. 

§1.175.  (1180.)  Nomi'natiori  of  a  mUiJ/(/n/  officer  to  be  r/rtified.  The 
resolution  of  the  Senate  concurring  in  tfi(;  nomination  of  any  military 
officer  shall  he  certified  hy  tin;  pnisidcint  and  c](;rk  of  the;  St^nate,  and  be 
transmitted  to  tlie  Executive  departiiuint,  and  the  Governor  shall  cause 
commissions  to  issue  in  accordancjc  therewith. 

§1176.  (1181.)  Officers  to  report  themi^elves.  All  officers,  on  reception 
of  their  commission  and  their  subscription,  and  tlie  attestation  of  the  oath 
thereto  annexed,  shall  immediately  report  themselves  to  the  pr(;j)er  officer 
in  command. 

§1177.  (1182.)  May  provide  a  substitute  luhen  called  into  service  of 
United  States.  Any  person  detached  to  serve  with  any  pr)rtion  of  the 
militia  called  into  the  service  of  the  United  States  may  offi3r  a  substitute 
at  or  before  the  time  of  rendezvous,  and  such  substitute,  if  he  shall  be  an 
able-bodied  man  of  the  age  of  twenty-one  years  and  upwards,  and  shall 
consent  in  writing  to  subject  himself  to  all  the  duties,  fines,  forfeitures, 
and  punishments  to  which  his  principal  would  be  subject  were  he  per- 
sonally to  serve,  he  shall  be  accepted  by  the  commanding  officer  of  the 
detachment,  and  ordered  to  be  enrolled  in  place  of  his  principal. 

§1178.  (1183.)  General  p>rovisions  adopting  military  laiD.  All  matters 
of  detail  in  the  various  branches  of  the  military  service  of  the  State,  not 
specially  provided  for  in  this  Code,  which  may  occur  in  the  execution  and 
distribution  of  orders,  reports  and  returns,  proceedings  of  courts-martial 
and  Courts  of  inquiry,  discipline  and  etiquette,  rank  and  precedence  of 
officers,  military  badges  and  distinctions,  shall  be  determined,  as  far  as 
practicable,  by  military  law  and  usage  and  the  custom  of  the  army  of  the 
United  States. 

>1179.  (1184.)  Primleges  of  incorporated  companies  not  repealed.  The 


provisions  of  this  Code  shall  not  repeal  or  supercede  any  rights,  privi- 
leges, or  liabilities,  attaching  to  any  military  organization  by  any  Act  of 
the  Legislature  creating  such  an  organization  a  corporate  body;  but  in 
all  cases  where  volunteer  companies  have  been  incorporated,  they  shall 
be  called  on  by  general  order,  published  by  the  commander-in-chief,  to 
report  by  the  first  day  of  May  next  ensuing  the  date  when  this  Code  shall 
go  into  effect;  and  on  failure  to  report,  they  shall  be  deemed  to  have 
surrendered  their  franchise  as  corporations,  and  shall  be  dropped  from  the 
roll  and  disbanded;  nor  shall  they  supercede  any  militia  la  ays  now  o^ 
force  that  may  not  be  inconsistent  with  them. 


CHAPTER  yill. 

THE  PUBLIC    ARMS    AND    ARSENALS. 


Section. 

1180.  The  public  arms,  -^vhere  kept. 

1181.  Persons  receiving  must  give  bond. 

1182.  Delivery  of  .arms. 

1183.  Bond  not  required,  "whon. 

1184.  Brigade  inspector,  his  duty. 

1185.  Commissary  general,  his  duty. 


Section. 

1186.  City  volunteers  mny  use  arsenal. 

1187.  Deposit  of  gunpowder. 
11S8.  Militiiry  storekeeper,  etc. 
118i\  Must  erive  bond  and  suretv, 

1190.  His  duties. 

1191.  Penalty  for  violation  of  duty. 


§1180.  (1185.)  Public  arms,  ichcre  I'cpf.    The  public  arms  of  the  State 
are  to  be  deposited  in  the  arsenals  at  Savannah  and  Milledgeville,  as  the 
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piiblio  exloonov  iiiny  roquiro.  and  at  such  otlxer  place  as  the  commander- 
in-chief  may  order,  or  tlie  General  ^Vssembly  prescribe. 

§1181.  (il8().)  Bond  and  surcfi/  to  be  given.  Before  arms  and  accou- 
trements are  delivered  to  any  volnnteer  corps,  bonds  and  sureties  must 
be  executed  for  their  careful  preservation  and  faithful  return  according 
to  law,  jKiyable  to  the  connnander-in-chief,  in  such  sum  and  under  such 
other  regulations  as  he  may  prescribe. 

§1182.  (1187.)  Delivery  of  anus.  AYhen  such  is  done,  the  Secretary  of 
State  sludl  draw  his  order  on  the  keeper,  who  shall,  Avithout  delay,  deliver 
them. 

§1183.  (1188.)  Bonds  not  required,  loJien.  In  case  the  public  necessity 
rei]uires  it,  the  commander-in-chief  may  permit  the  delivery  or  distribu- 
tion of  arms  without  taking  such  bond,  and  may  impose  such  terms  as  he 
may  see  proper. 

§1184.  (1189.)  Brigade  inspector  to  report.  The  brigade  inspectors 
must  examine  into  and  report  the  condition  of  the  public  arms  and  accou- 
trements in  their  respective  brigades  to  the  Secretary  of  State  by  the  first 
JMonday  in  October  annually. 

§1185.  (1190.)  Neglect  of  arms.  When  the  Secretary  of  State  is  satis- 
fied that  any  portion  of  stich  are  being  injured  for  Avant  of  proper  care,  he 
may  prescribe  such  terms  for  their  preservation  as  he  may  see  fit,  and 
may,  in  his  discretion,  have  them  returned  to  the  arsenals. 

§1186.  (1191.)  City  volunteers  may  use  arsenals.  The  volunteer  corps 
of  any  city  of  this  State  where  there  is  an  arsenal  are  permitted  to  deposit 
their  arms  there,  provided  such  does  not  interfere  with  the  proper  keep- 
ing of  the  arms  therein  and  that  all  expense  of  so  doing  is  defrayed  by 
such  corps. 

§1187.  (1192.)  Deposits  of  gunpoioder.  Gunpowder  shall  not  be  de- 
posited in  any  arsenal  contrary  to  any  ordinance  or  by-law  of  the  city 
where  it  is  situated. 

§1188.  (1193.)  Military  storekeepers.  The  Governor  has  power  to 
appoint  military  storekeepers  for  such  arsenals  or  other  places  where  the 
public  arms  may  be  kept,  who  hold  their  offices  for  one  year. 

§1189.  (1194.)  Shall  give  bond  and  surety.  Before  entering  on  the 
discharge  of  their  duties,  all  military  storekeepers  shall  give  bond  and 
stirety  in  such  sum  as  the  Governor  may  order,  and  shall  also  swear 
fai  til  fully  to  discharge  the  duties  of  their  offices  to  the  best  of  their  skill 
and  knowledge. 

§1190.  (1195.)   The  duties  of  military  storekeepers.     It  is  their  duty — 

1.  To  take  into  possession  and  safely  and  nicely  keep  all  the  State 
arms,  accoutrements,  munitions,  or  other  State  property  committed  to 
their  care;  to  deposit  them  in  the  State  arsenal  if  in  good  repair,  or  in 
such  other  building  as  they  may  be  directed,  and  to  keep  such  arsenal  or 
building  in  proper  order. 

2.  To  make  annually,  or  oftencr  if  required  by  the  Governor  or  Sec- 
retary of  State,  a  rej:)ort  to  the  said  latter  named  officer  of  the  number, 
kind,  and  order  of  the  arms  and  accoutrements;  of  the  condition  of  the 
munitions  and  other  pro^^erty  in  their  keeping,  including  the  condition 
of  their  buihlings. 

3.  To  deliver  to  any  officer  or  person  having  the  order  of  the  Secre- 
tary of  State  the  arms  or  other  property  required,  if  in  their  possession. 

4.  To  obey  all  lawful  orders,  and  to  perform  such  other  duty  as  the 
law  may  require. 
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§1191.  (11 9G.)  l\malti/ for  vlolxdion  of  duti/.  If  sucli  kw^per  shall  vio- 
late any  portion  of  his  duty,  for  (;af;h  violation  \ut  forfoits  t\vc-nty-nv(3 
(lolhirs  of  }n*s  saJjiry,  and  for  unfaithful  conduct  or  iiiciliclcncy  may  ho 
removed  by  the  (Joveriior. 


TITLE  XIII. 

EDUCATION. 


CHAPTER  I. 


THE  UNIVERSITY   OF  GEORGIA.* 


Section. 

1192.  The  University  of  Georgia. 

1193.  Name  and  slyle — may  sue,  etc. 

1194.  Number  of  trustees. 

1195.  Board  reduced  below  a  quorum. 

1196.  Powers  specified. 

1197.  Meeting — by  Avhom  called. 

1198.  Trustee  failing  to  attend,  etc. 

1199.  Disposition  of  stock  subscribed  for. 

1200.  Trustees  must  report  annually. 

1201.  Visitors— number  and  duty,  etc. 


Section. 

1202.  Report  laid  before  the  Legislature. 

1203.  Officers — religion  of. 

1204.  Not  required  to  take  certain  oath?. 

1205.  Chancellor  may  attend  Legislature. 

1206.  University  may  confer  degrees. 

1207.  Graduates  of  Lumpkin  Law  School. 

1208.  Preparatory  school  connected. 

1209.  Campus  grounds  reserved. 

1210.  Permanent  income,  etc. 

1211.  Former  Acts  not  repealed  by  Code. 


/ 


§1192.  (1197.)  University  of  Georgia  and  its  government.  The  gov- 
ernment of  the  University  of  Georgia,  at  Athens,  is  vested  in  a  board  of 
trustees,  who  are  subject  to  the  General  Assembly. 

§1193.  (1198.)  Name  and  style — may  sue  and  be  sued.  For  such  pur- 
pose they  are  a  body  corporate  and  politic,  by  the  name  of  the  ^'  Trustees 
of  the  University  of  Georgia,^'  by  which  they  shall  have  a  perpetual  suc- 
cession, have  and  use  a  common  seal,  and  be  a  person  in  law,  able  to 
plead  and  be  impleaded,  to  hold  and  acquire  real  and  personal  estate, 
with  power  to  lease  and  otherwise  manage  the  same  for  the  good  of  the 
University.  All  money  or  property  granted  by  the  State,  or  individuals, 
for  the  advancement  of  learning  in  general,  is  vested  in  such  trustees. 

§1194.  (1199.)  Number  and  election  of  trustees.  [Such  trustees  shall 
consist  of  thirty-two  citizens  of  this  State,  any  nine  of  wdiom  shall  make 
a  quorum,  with  power  to  transact  all  business  within  their  authority. 
Four  of  said  trustees  are  elected  by  the  Alumni  Society,  and  at  the  first  fej-^^*!  of i^"^- 
election  were  elected  for  one,  two,  three,  and  four  years,  so  that  one 
vacancy  may  occur  at  each  annual  meeting  of  said  Alumni  Society ;  and 
each  trustee  elected  by  said  society  after  said  first  election,  shall  hold  for 
the  term  of  four  years.]     (a.) 

§1195.  (1200.)  When  the  board  is  reduced  beloiv  a  quorinn.  If  the 
board  shall  be  reduced  to  less  than  a  quorum,  the  Governor  shall  fill  the 
vacancies  until  the  quorum  is  complete,  and  then  the  quorum  shall  fill 
the  remaining  vacancies. 

§1196.  (1201.)  Poivers  specified.    They  have  power — 

1.  To  elect  their  own  ofiicers,  such  as  president,  vice-president,  secre- 
tary, treasurer,  or  such  of  them  as  they  may  require,  and  also  all  other 
officers  they  may  deem  necessary  for  their  organization. 

*See  Cobb's  Digest,  pp.  1032, 1095;  Act  of  1853-4,  p.  114;  Act  of  1S5S,  p.  107;  Act  of  1359,  p.  26. 
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2.  To  eltvt  a  presidino:  officer  of  said  Univovsih',  wlio  shall  be  styled 
the  "ChaNtvllor  of  the  University  of  Georgia,"  and,  in  case  of  a  vacancy 
in  his  otfuv,  nnsnpplied,  to  create  such  office  and  make  such  aiTangement 
for  tlie  conduct  of  the  institution  as  to  them  shall  seem  meet. 

3.  To  ekvt  or  ap})i>int  professors,  tutors,  stewards,  or  any  other  officer 
necessary  ;  to  discontinue  or  remove  them,  as  the  good  of  the  University 
may  require;  and  tix  their  salaries. 

4.  To  prescribe  the  course  of  studies  to  be  pursued  by  the  students,  the 
terms  and  manner  of  graduating,  and  of  conferring  all  the  degrees. 

5.  To  establish  all  such  schools  of  learning  or  art  as  may  be  useful  to 
the  State,  and  to  organize  the  same  in  the  way  most  likely  to  attain  the 
ends  desired. 

6.  To  call  on  all  persons  who  may  have,  or  have  had,  any  funds,  prop- 
erty, papers  or  books  belonging  to  the  University,  to  deliver  them  up 
and  make  settlements. 

7.  To  adjust  and  determine  the  expenses  of  the  institution. 

8.  To  exercise  any  power  usually  granted  to  such  incorporations  nec- 
essary to  its  usefulness,  and  not  in  conflict  with  the  Constitution  and 
laws. 

§1197.  (1202.)  Ilecflng  of  hoards  Jioiv  called.  The  president  of  the 
board  and  two  of  its  members  may  appoint  a  meeting  at  any  time  by 
giving  to  the  others  at  least  ten  days'  notice,  by  letter  or  otherwise, 
u  hen  the  president  does  not  act,  the  senior  trustee  present  shall  preside, 
and  in  all  other  respects  discharge  his  duties ;  when  the  board  is  divided 
the  presiding  officer  shall  give  the  casting  vote,  or  may  vote  to  make  a 
tie.  A  majority  of  the  body  present  shall  govern,  if  a  quorum.  Nothing 
done  at  a  special  meeting  shall  be  binding  after  the  rising  of  the  next 
annual  meeting,  unless  then  confirmed. 

§1198.  (1 203.)  Trustees  failing  to  attend.  If  any  member  of  the  board, 
being  within  the  State,  shall  fail  to  attend  any  two  successive  annual 
meetings,  his  seat  becomes  thereby  vacant,  unless  he  is  specially  excused 
by  the  board  for  good  cause  shown. 

§1199,  (1204.)  Shall  not  dispose  of  stoch  subscribed  for.  Such  trustees 
shall  never  dispose  of  the  stock  by  them  subscribed  for,  except  with  the 
consent  of  the  General  Assembly,  but  the  dividends  therefrom  shall  be 
drawn  and  used  as  the  various  demands  of  the  University  may  require. 

§1200.  (1205.)  Trustees  must  report  annucdiy.  It  is  the  duty  of  such 
trustees  to  make  an  annual  report  of  their  business  to  the  Governor, 
which  must  embrace  a  statement  of  their  expenditures  and  receipts  on 
account  of  the  University,  the  number  and  names  of  the  students,  their 
different  studies,  the  tuition  money,  and  all  information  and  suggestions 
which  the  board  may  think  conducive  to  the  good  of  the  University  and 
the  cause  of  general  education  in  the  State. 

§1201.  (120G.)  Special  hoard  of  visitors,  how  appointed.  The  Gov- 
ernor shall  annually  appoint  ten  citizens  of  this  State  as  a  special  board 
of  visitors  to  attend  the  University  examinations  preceding  the  annual 
commencements,  and  said  committee,  by  three  of  their  number  chosen  by 
them,  shall  report  to  the  Governor,  with  the  least  possible  delay,  the 
character  of  sjiid  examination.  Such  visitors  shall  receive  for  their  ser- 
vices five  (]()]]ixm  per  diera,  estimating  from  the  date  of  their  leaving  their 
respective  homes. 

§1202.  (1207.)  Reports  of  boards  of  trustees  and  visitors.  The  Gov- 
ernor shall  lay  the  reports,  respectively  of  the  board  of  trustees  and  the 
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board  of  visitors,  annually,  })cforo  tlio  Gcincral  Assembly,  in  oonnce.'tion 
with  liis  annual  message!,  with  sik;1)  (;oir)rn(;nts  as  Ik;  may  sor;  prof>r;r,  and 
when  so  done  the  General  Assembly  has  [)0\ver  to  revise  and  approve  or 
reject  the  action  of  the  })oard  of  trustees. 

§1203.  (1208.)   OJfiarHHhaUhaoftheairM^^^^  All  officers 

elected  or  a])pointed  for  the  University  shall  be  of  th(;  Christian  rcli^fion, 
but  no  person  of  any  rcsligioiis  denomination  shall  he  (jxcluded  from  equal 
advantages  of  education  and  the  imirninities  of  the  University  on  account 
of  their  speculative  sentiments  in  religion,  or  being  of  a  different  relig- 
ious profession  from  the  trustees  or  faculty. 

§1204.  (1209.)  Oaths  required  in  the  charter.  The  Chancellor  of  the 
University,  its  professors  and  tutors,  shall  not  be  recpiired  to  take  certain 
oaths  prescribed  in  its  charter. 

§1205.  (1210.)  Chancellor  may  appear  before  the  Ler/islature.  Tlie 
Chancellor  has  the  authority  to  ap])ear  before  the  General  Assembly  once 
at  each  session  and  address  them  in  person  on  the  condition,  interests  and 
wants  of  the  University. 

§1206.  (1211.)  Conferring  degrees.  The  University  may  confer  degrees 
as  follows: 

1.  To  each  graduate  of  the  University  the  degree  of  Bachelor  of  Arts. 

2.  To  each  graduate  of  the  University,  or  of  another  college  of  three 
years'  standing,  or  to  such  graduates  as  have  passed  a  year  in  the  Uni- 
versity schools,  (all  being  of  good  moral  character,)  the  degree  of  Master 
of  Arts. 

3.  To  all  law  students  who  have  attended  the  lectures  of  the  professors, 
and  are  recommended  by  them  for  the  same,  the  degree  of  Bachelor  of 
Laws. 

4.  To  the  graduates  of  such  medical  school  as  may  be  established  by 
the  trustees  of  the  University,  the  degree  of  Doctor  of  Medicine. 

5.  To  students  in  the  University  schools  of  two  years'  standing  and 
proficient  in  two  or  more  of  them,  the  degree  of  Doctor  of  Philosophy. 

6.  To  persons  distinguished  for  learning,  ability,  and  character,  accord- 
ing to  their  respective  vocations,  the  degree  of  Doctor  of  Laws,  or  of 
Divinity,  and,  where  appropriate,  both.  It  may  also  confer  such  other 
degrees  and  honors  as  may  tend  to  the  promotion  of  the  arts  and  sciences. 

§1207.  (1212.)  Laio  students  may  practice.  Any  law  student  having 
a  diploma  of  graduation,  signed  by  the  proper  authority  of  the  Univer-  ^393^ 
sity,  is  entitled  to  plead  and  practice  law  in  all  the  Courts  of  law  and 
equity  of  this  State  on  the  same  terms  of  the  graduates  of  the  Lumpkin 
Law  School ;  and  all  graduates  of  the  Medical  School  of  the  University 
are  entitled  to  practice  their  profession  in  all  its  branches. 

§1208.  (1213.)  Preparcdory  school  in  connection  with  college.  By  the 
authority  of  the  board  of  trustees  there  shall  be  established,  in  connection 
with  the  University,  an  institute  combining  the  instruction  usually  given  in 
academies  and  to  the  lower  classes  in  colleges,  and  bv  the  same  authority 
there  may  be  a  reduction  of  the  number  of  years  usually  spent  in  colleges 
prior  to  graduation.  University  schools  for  professional  education,  includ- 
ing the  application  of  science  to  the  industrial  arts  as  well  as  to  the  more 
abstruse  and  recondite  sciences,  and  especially  for  the  promotion  of  medi- 
cal and  legal  education,  not  omitting  the  application  of  chemistry  to  agri- 
culture, and  mathematics  to  civil  engineering. 

§1209.  (1214.)  Campus  grounds  not  subject  to  alienation.  There  is 
reserved  and  set  apart  for  the  University  campus,  not  subject  to  alienation. 
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thirty-seven  aeres  of  the  traet  of  laud  donated  to  the  University  by  the 
late  Governor  John  ^lilledge. 

§1210.  (1215.)  The  permanent  income  not  less  than  eight  thousand  dol- 
lars. The  ponnaneut  ineonie  of  said  University  from  its  bank  stock 
shall  not  be  less  than  eight  thousand  dollars  annually,  and  when  the 
dividends  from  the  bank  shall  not  be  equal  to  said  sum,  the  Governor  is 
rcH|uired  to  make  up  the  deficiency  semi-annually  by  his  M^u-rant  on  the 
State  Treasurer  for  its  payment  out  of  any  money  not  otherwise  appro- 
priated. 

§1211.  (1216.)  Acts  relative  to  University  not  repealed.  The  various 
Acts  of  the  General  Assembly  relative  to  said  University,  in  force  at  the 
time  of  the  adoption  of  this  Code,  if  not  embraced  herein,  and  not  mcon- 
sistent  Avith  what  is  so  end)raced,  are  still  of  force. 

[Sees.  1217  to  1240  inclusive,  superseded  by  Act  of  1870,  p.  455.] 

See  31  Ga.,  273. 


CHAPTER  II.* 


ACADEMY    FOR    THE    BLIND. 


Section. 

1212.  Locntion  and  organization. 

1213.  A  body  corporate. 

1214.  Power  and  duty  of  trustees. 

1215.  Pupils,  who  entitled,  etc. 

1216.  How  appointed. 

1217.  Number,  how  regulated. 
121S.  Pay  ])upils.  how  received. 
1219.  Treasurer  must  give  bond. 


Section, 

1220.  Trustees  must  report  to  Governor. 

1221.  Visitors,  appointment  and  duty. 

1222.  Powers  of,  must  report. 

1223.  Vacancies,  how  filled. 

1224.  Statistics,  how  obtained, 

1225.  List  of  indigent,  by  whom  kept. 

1226.  Former  Acts  continued  in  force. 


§1212.  (1241.)  Location,  etc.,  of  Academy  for  Blind.  An  institution 
for  the  education  of  the  blind  is  located  at  Macon  under  the  control  of 
seven  trustees  already  appointed. 

§1213.  (1242.)  Trustees  a  body  corp)orate.  They  are  a  body  corporate, 
and  have  all  the  powers  and  duties  appertaining  to  similar  institutions  of 
this  State  in  their  corporate  capacity  as  trustees  of  the  Academy  for  the 
Blind. 

§1214.  (1243.)  P 010 ers  of  trustees.     The  trustees  have  the  power — 

1.  To  appoint  such  officers,  teachers,  and  matrons  as  may  be  necessary; 
to  prescribe  their  duties,  fix  their  salaries,  and  to  remove  or  discontinue 
tliem  at  pleasure. 

2.  To  prescribe  the  course  of  studies,  establish  the  rates  of  tuition,  and 
adjust  the  expenditures  of  the  institution.  ^ 

3.  To  adopt  such  rules  and  regulations,  not  in  conflict  with  law,  as  the 
interest  of  the  Academy  may  require. 

§1215.  (1244.)  What  pupils  educated^  and  how  selected.  All  indigent 
blind  persons,  residents  of  this  State,  between  the  ages  of  seven  and  twen- 
ty-five years,  shall  be  selected  by  the  trustees  from  the  different  counties 
of  this  State,  received  into  the  Academy,  and  supported  and  educated 
gratuitously  to  the  extent  the  funds  will  permit. 

§1216.  (1245.)  ApplicantSy  hov)  apportioned.  When  there  are  more 
applicants  than  can  be  accommodated  they  shall  be  apportioned  among 
tlie  several  counties,  according  to  representative  population. 

§1217.  (12 46.)  Number  of  pupils,  how  regulated.  Unless  the  funds 
will  otherwise  permit,  there  shall  hereafter  be  but  one  indigent  pupil  from 

*Act  of  18.J1-2,  p.  4 ;  Act  of  1855-6,  p.  10 ;  Act  of  1857,  p.  11 ;  Act  of  1859,  p.  15 ;  Act  of  1860,  p.  35. 
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the  counties  applying,  and  in  case  tliere  arc  not  means  euough  tf>  receive 
one  from  owry  county  ap})lyingj  tliose  sliull  1)0  received  first  wIjo  first 
make  jij)])li(iati()n.  A  bene(i(;iai'y  shall  not  reinain  at  the  charge  of  the 
institution  longcT  than  four  years. 

§1218.  (1247.)  Fay  j)uj)ih,  hov)  received.  All  oth(!rs  than  the  indigent 
are  to  be  received  upon  such  terms  as  the  trijstecs  may  imj>o.se. 

§1219.  (1248.)  TreaHurer  mud  f/ive  bond,  TIk;  ti'casiirer  of  the  board 
shall  give  bond  and  security  in  the  sum  of  three  thousand  dollars. 

§1220.  (1249.)  Trustees  mud  report  to  Governor.  The  trustees  must 
make  annual  reports  to  tlic  Governor  of  all  the  affairs  of  tlie  institution, 
sending  therewith  the  annual  report  of  the  principal  or  superintendent, 
and  shall  propose  such  alterations  or  improvements  as  they  may  desire, 
which  the  Governor  shall  lay  before  the  General  Assembly  with  his  annual 
message. 

§1221 .  (1 250.)  Board  of  visitors.  The  Governor  shall  appoint  a  board 
of  ten  visitors  for  said  Academy,  who  shall  meet  the  board  of  trustees  at 
the  Academy  annually,  at  such  time  as  the  latter  may  designate. 

§1222.  (1251.)  Powers  and  duty  of  visitors.     [Said  board  of  visitors 
shall  report  to  the  Governor  such  matters  as  they  may  deem  advisable,  i2r4.^(If  irwia's 
wdiich  report  shall  be  by  the  Governor  laid  before  the  General  Assembly  ^''^^^• 
in  connection  wdth  his  annual  message.]    (a.) 

§1223.  (1252.)  Vacancy  in  boardof  trustees,  hoiu  supplied.  The  trustees 
fill  vacancies  in  their  own  body,  as  do  the  trustees  of  the  Georgia  Uni- 
versity. When  a  vacancy  occurs  and  is  filled,  it  must  be  reported  to  the 
Governor.  Their  ineligibility  is  likewise  the  same  as  those  last  men- 
tioned. 

§1224.  (1253.)  Statistics  of  the  blind,  how  obtained.  The  receiver  of 
each  county  must  keep  a  column  for  and  receive  the  numbers  of  the 
blind  between  the  ages  of  seven  and  twenty-five,  a  statement  of  which 
shall  be  obtained  annually  by  said  board  of  trustees  from  the  Comptrol- 
ler General's  office.  Before  the  digest  is  sent  by  the  tax  receiver  to  the 
Comptroller,  the  Ordinary  of  each  county  shall  examine  (with  such 
receiver)  his  list  of  the  blind,  and  correct  (by  memoranda  thereto 
attached)  any  mistake. 

§1225.  (1254.)  List  of  indigent  blind.  The  Ordinary  shall,  also,  take 
down  the  names  of  such  as  are  indigent,  and  procure  their  admission  into 
the  Asylum,  if  possible;  and  if,  from  any  cause,  they  are  not  received, 
he  shall  report  to  the  board  of  trustees  the  names,  ages  and  sex  of  such, 
Avho  shall  keep  a  record  of  all  such  reports. 

§1226.  (1255.)  Section  1211,  (as  to  laws  kept  in  force,)  applies  to  the 
Asylum  for  the  Blind. 
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CIIAPTER  III.* 

ACADEMY  FOR  THE  DEAF  AND  DUMB. 


SKCTioy. 
VIT.  lioontod  nt  Cave  Sprincr. 
VJl"^.  Tru^toos— lunv  appoititod,  etc. 
ll!:>\  The  priiu'ipal— how  appointed. 
lli.^0.  Other  otheers — how  appointed,  etc. 
12;^1.  Exclusive  power,  etc.,  of  principal. 
1232.  Visitors  may  be  appointed. 


Section. 
iL'oS.  Contracts — how  made. 
12.'>4.  Vacancy — how  filled, 
1200.  Mutes — how  educated,  etc. 
12o(\  Education  of  teachers. 
1237.  Chapter  III.  of  this  Title  applies— when 


§1227.  (1256.)  Academy  for  deaf  and  d^imh.  The  academy  for  the 
education  of  the  deaf  and  dumb  is  located  at  Cave  Spring,  and  is  under  the 
manaiTcment  of  three  trustees. 

§122S.  (1257.)  Residence  of  officers.  The  trustees  need  not  reside  in 
the  county  where  the  institution  is  located,  but  the  principal  shall  be 
required  to  reside  in  the  institution. 

§1229.  (1258.)  Principed,  lioio  elected  and  to  ivhom  responsible.  The 
principal  of  said  institution  is  elected  by  said  board  of  trustees.  Pie  is 
responsible  to  them,  and  his  acts  subject  to  their  veto. 

§1230.  (1259.)  Subordinate  officers,  regulations,  etc.  Said  principal  has 
authority  to  nominate  all  his  subordinate  officers  and  employees,  subject 
to  the  approval  of  the  board.  He  shall  make  all  regulations  of  internal 
police ;  shall  authorize  all  purchases  of  ordinary  supplies,  and  examine 
and  certify  to  the  correctness  of  bills  of  such  supplies  before  paid  by  the 
treasurer. 

§1231.  (1260.)  Exclusive  powers  and  duties  of  principal.  He  shall 
be  the  sole  medium  of  communication  between  the  board  and  the  subor- 
dinate officers  and  employees  of  the  institution,  and  shall  have  the  exclu- 
sive direction  and  control  of  the  system  of  religious  and  intellectual 
instruction. 

§1232.  (1261.)  Board  of  visitors.  The  Governor  may,  in  his  discre- 
tion, appoint  a  board  of  visitors,  to  consist  of  such  a  number  as  he  thinks 
best,  and  when  appointed,  their  rights  and  duties  are  the  same  as  those 
of  the  visitors  of  the  Academy  of  the  Blind. 

§1233.  (1262.)  Contracts — how  onade  valid.  No  contract  of  said  board 
of  trustees  shall  be  valid  unless  it  is  first  recorded  by  the  secretary  in  a 
book  kept  for  that  j^urpose,  signed  by  the  president  and  countersigned 
by  said  secretary. 

§1234.  (12G3.)  Vacancy  in  board  of  trustees — how  filled.  When  a  va- 
cancy occurs  in  said  board,  the  secretary  or  any  member  shall  notify  the 
Governor  witliin  twenty  days,  and  the  vacancy  must  be  filled  within 
thirty  days  from  said  notice. 

§1235.  Deaf  mutes — how  educated  and  clothed.  [All  deaf  and  dumb 
children  shall  ha  educated' free  of  charge;  but  it  shall  be  the  duty  of  the 
parents  or  guardians  of  such  deaf  and  dumb  children  to  furnish  them 
witli  tlie  necessary  clothing  during  the  time  said  child  or  children  may 
remain  in  school  in  the  institution,  unless  the  parents  or  guardians  of 
such  child  or  children  are  wholly  unable  to  furnish  clothing;  then,  and 
in  that  case,  the  Ordinary  of  the  county  from  which  the  child  or  children 
are  sent  will  certify  that  fact  to  the  board  of  commissioners  (visitors  ?) 
under  his  hand  and  seal  of  office,  naming  the  child  or  children  in  said 

♦See  Cobb'3  D)go»t,  pp.  219-222;  Act  of  1851-2.  p.  80;  Act  of  1853-4,  p.  30;  Act  of  1855-6,  p. 
159:  Act  of  18.57,  p.  50;  Act  of  1858,  p.  47;  Act  of  1860,  p.  27. 
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certificate,  as  well  as  the  name  of  tli(;  parents,  guardians  or  other  person 

having  charge  of  them ;  certifying  tliat  the  parents  or  guanJians  are''»)Ar;t8ofi8C8, 

wholly  unabk;  to  furnish  Umr  (;lothii)g;  th(in,  and  in  that  casci,  the  insti-*'^*    ' 

tution  will  furnish  the  necessary  clothing,  and  will  also  furnish  shoes  for 

all  without  distinction.]     (a.) 

§1236.   Teachers  may  be  educated.     [The  })oard  of  commissioners  (vis- 
itors?) may,  in  their  discretion,  select  some  educated  young  men  of  this 
State,  who  may  desire  to  learn  the  nnite  or  sign  languag(!,  upon  the  con-(a)  Actaofl8C8, 
dit ion  that  they  will  obligate  themselves  to  iteach  in  the  institution  a.s  i'- ^^• 
many  years  as  may  be  agreed  upon  by  the  board  at  the  time  he  enters 
the  institution.]     (a.) 

§1237.  (1264.)  Provisions  of  previous  chapter  applicable.  All  the 
provisions  of  the  preceding  chapter  not  in  conflict  with  the  preceding 
sections  of  this  chapter  apply  to  the  Academy  for  the  Deaf  and  Dumb, 
to  its  board  of  trustees  and  visitors,  its  officers,  and  other  officers  of  the 
State  or  county  upon  whom  any  duty  is  enjoined — the  w^ords  deaf  and 
dumb  being  substituted  whenever  the  words  "the  blind"  occur. 


CHAPTER  IV. 

COUNTY    ACADEMIES. 


Section. 
12'6S.  Trustees  of  County  Academy. 
1239.  Vacancies — how  filled. 


Section. 

1240.  Authority  of  Trustees. 

1241.  Liability  of  holder  of  funds. 


§1238.  (1265.)  Trustees  of  County  Academies — how  appointed.  "\Mien 
it  is  not  otherwise  provided  for,  the  Ordinaries  of  the  several  counties 
have  the  power  to  appoint  trustees  for  any  County  Academy,  whether 
incorporated  or  not,  and  to  any  number  they  may  deem  expedient. 

Incorporated  Academy :  3  Kelly,  283 ;  22  Ga.,  507. 

§1239.  (1266.)  Vacancies — hoio  filled.  When  vacancies  occur,  and 
provision  is  not  made  as  to  the  manner  in  which  said  vacancies  are  to  be 
filled,  such  Ordinaries  have  power  to  fill  the  same  in  their  respective 
counties. 

§1240.  (1267.)  Authority  of  trustees.  The  authority  of  said  trustees, 
unless  specially  restricted,  is  to  elect  their  teachers,  fix  their  salaries  and 
terms  of  office,  prescribe  the  course  of  studies,  manage  the  finances,  adopt 
all  such  rules  and  regulations  for  the  government  of  their  respective  in- 
stitutions as  they  may  think  prudent,  if  not  in  conflict  wath  the  laws. 

§1241.  (1268.)  Liability  of  holders  of  academy  funds.     Any  person 
holding  academy  funds  and  failing  to  pay  over  when  bound,  is  liable  to  ^^^  ^^  ^^04  q 
twenty  per  cent,  interest  from  time  of  demand,  and  to  be  proceeded  p-  2. 
against  by  the  Ordinaries  as  against  holders  of  county  funds. 

[The  law  from  section  1269  to  1302  inclusive,  repealed  by  Act  of  1872, 
p.  64.] 
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CIIAriER  V. 

PUBLIC   SCHOOL   SYSTEM. 


Skcttov. 
l'2\-.  State  Board  of  Education. 
l'J4:v.  Mootinsrs  d!" board — ciuorum, 
V_M4.  (.iitis  for  ediioatiou. 
V2i:\  Oiru'ial  seal. 
IZi'K  lioard  is  advisory. 
1'2A~.  Api'oals  to  tho  board. 
1"_'4.*^.  State  cominissionpr,  av^pointinent,  etc. 
rj40.  l>aties  ot'coimnissionor. 
l-oO.  Koimrts  to  coinmissioner. 
1'lrt\.  Cominissionor's  pay. 
12o"2.  Oath  ot'couimissiouor. 
l-->x  School  districts. 
l-;i4.  County  boards. 
]J"v>.  Organization. 
V2o*3.  Duties  of  county  boards. 

1257.  Sub-districts— graded  schools. 

1258.  Powers  of  county  boards. 


Section. 
1209.  Appeal  from  county  boards. 
]2i)0.  Text  books. 
12()1.  Examination  of  teachers. 
12(i2.  Revocation  of  licenses. 
12(53.  Duties  of  county  commissioner, 
12(54.  His  compensation. 
12(;5.  llrports  of  teachers. 
12(itj.  School  property,  not  taxable. 
12(>7.  Admission  of  pupiLs. 
12(iS.  Evening  schools. 
12(39.  Funds,  when  given  to  county. 

1270.  Ambulatory  schools. 

1271.  Apportionment  of  funds. 

1272.  School  fund,  how  made  up. 

1273.  Labor  schools. 

1274.  Sectarian  books,  excluded. 

1275.  Independent  schools. 


§1242.  State  Board  of  Education,  how  composed.  [The  Governor,  tlie 
Attorney  General,  the  Seeretaiy  of  State,  the  Comptroller  General,  and 
the  State  School  Commissioner,  shall  constitute  the  Georgia  State  Board 
of  Education.  Of  this  board  the  Governor  shall  be  ex  oIJIgIo  president, 
and  the  State  School  Commissioner  the  chief  executive  officer.  The  clerk 
fa)  \ctsofis7'^  of  the  State  School  Commissioner,  as  hereinafter  provided  for,  shall  be 
pp.  9, 10.  '  the  clerk  of  the  State  Board  of  Education.  He  shall  be  the  custodian  of 
its  records,  papers  and  effects,  and  keep  minutes  of  its  proceedings;  and 
said  records,  papers  and  minutes  shall  be  kept  at  the  office  of  the  com- 
missioner, and  shall  be  open  to  inspection.]     (a.) 

§1243.  Board,  how  convened,  and  quorum.     [Said  board  shall  meet 

To)  Act"  ofi872  ^^P^i^  ^^^6  ^^^1^  o^  ^^^  president  or  a  majority  of  its  members,  at  the  office 

p.  10.  *  of  the  State  School  Commissioner  at  the  Capitol,  or  at  such  other  place  as 

4  may  be  designated  in  the  call.     A  majority  of  the  board  shall  constitute 

a  quorum  for  transacting  business.]     (b.) 

§1244.  Bequests  and  donations  to  hoard,  hoiu  disposed  of.  [Said  board 
may  take  and  hold,  to  it  and  its  successors  in  trust  for  the  State,  any 
grant  or  devise  of  lands,  or  any  donation  or  bequest  of  money  or  other 
2)ersonal  property,  made  to  it  for  educational  purposes,  and  shall  forth- 
witli  place  in  the  hands  of  the  Treasurer  of  the  State,  for  safe  keeping, 
all  moneys  and  personal  property  so  received,  and  titles  to  land,  taking 
therefor  a  receipt  from  said  officer.  When  it  is  evidently  the  intention  of 
the  donor  or  devisor  that  the  corpus  of  moneys  thus  received  is  not  to  be 
•  used,  the  General  Assembly  may,  from  time  to  time,  invest  said  moneys 

in  the  name  of  the  State:    Provided,  that  all  moneys  obtained  under  this 
section,  together  witli  the  profits  accruing  from  their  investment,  shall  be 
subject  to  use  only  f()r  educational  purposes.     The  Treasurer  of  the  State 
Cc)  Acts  of  1872,  shall  pay  to  the  order  of  the  board  the  income  or  principal  thereof,  as 
''  ^  *  said  board  may  from  time  to  time  require,  in  pursuance  of  law ;  but  no 

disposition  of  any  devise,  donation  or  bequest  shall  be  made  inconsistent 
vrith  the  conditions  or  tenor  of  the  devise,  donation  or  bequest.  For  the 
faithful  keeping  of  all  property  or  moneys  so  received  by  the  treasurer, 
he  shall  be  responsi])le,  upon  his  bond,  to  the  State,  as  for  other  funds 
received  by  him  in  his  official  capacity.]     (c.) 

§1245.  Board  shall  have  a  seal.     [The  State  Board  of  Education  shall 
procure  a  suitable  seal,  which  shall  be  used  for  thyc  autluinticatlon  of  the 
p.  I'h     ^     '  '  acts  of  the  board,  and  the  important  acts  of  the  State  Scliool  Commis- 
sioner.]    fd.) 
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§1246.  Board  is  advisory  a/ad  ajypdlaU.  [Hio  StJitc  Boanl  Df'TvI liga- 
tion shall  constitute  an  advisory  body,  with  wliorn  tlie  Stato  School  (.'orn- 
inlssioncr  shall  have  tho  ri<^ht  to  oonsuH.,  whon  ho  is  in  doiiht  as  to  iiis 
official  duty;  and  also  a  !)0(ly  in  tJio  nature  of*  a  (Jourt,  to  which  ii\>]f<''i\^ (c)  Acta o{y>i:2, 
shall  be  from  the  decision  of  tha  State  School  Commissioner  ui)on  anyi'-^^^- 
question  touching  the  construction  or  administration  of  the  scIkjoI  laws; 
and  the  decn'sion  of  the  State  J>oard  when  rendered,  shall  Ijc  final  and 
conclusive  upon  the  matter  in  issue.]     (e.) 

§1247.  Appeals  to  the  board,  how  made  and,  decided..  [Appeals  to  the 
State  Board  must  be  made  through  the  county  commissioner,  in  writing, 
and  must  distinctly  set  forth  the  question  of  law,  a.s  well  as  the  facts,  in 
the  case  upon  whic^h  the  appeal  is  taken.  A  majority  of  this  l^oard  .shall  ^f^.^^.^, , ^5  2^72, 
constitute  a  quorum,  and,  upon  any  question  involving  the  construction  r>p.  lo,  ii. 
or  administration  of  the  school  laws,  the  concurrence  of  a  majority  of  the 
whole  board  shall  be  necessary  in  order  to  give  validity  to  the  deeis- 
ion.]     (f.) 

§1248.   State  School  Commissioner y  his  appointment  and  office.     [The 
State  School  Commissioner  shall  be  appointed  by  the  Governor  and  con-  (s)  Acts  of  1872, 
firmed  by  the  Senate.     A  suitable  office  shall  be  furnished  him  at  the  ^'' 
seat  of  government,  at  which  the  books  and  papers  relating  to  the  busi- 
ness of  said  office  shall  be  kept.]     (g.) 

§1249.  Duties  of  the  commissioner.  [The  State  School  Commissioner 
shall  be  charged  with  the  administration  of  the  school  laws,  and  a  general 
superintendence  of  the  business  relating  to  the  public  schools  of  the  State. 
It  shall  be  his  duty : 

1.  To  prescribe  suitable  forms  for  the  reports  required  of  subordinate 
school  officers,  and  blanks  for  their  guidance  in  transacting  their  official 
business;  and  shall,  from  time  to  time,  prepare  and  transmit  to  them 
such  instructions  as  he  may  deem  necessary  for  the  faithful  and  efficient 
execution  of  the  school  laws ;  and  by  whatsoever  is  thus  communicated 
to  them  shall  they  be  bound  to  govern  themselves  in  the  discharge  of 
their  official  duty :  Provided,  nevertheless,  there  shall  always  be  an  appeal 
from  the  State  School  Commissioner  to  the  State  Board  of  Education,  as 
hereinbefore  enacted. 

2.  To  visit,  as  often  as  possible,  the  several  counties  of  the  State,  for 
the  purpose  of  examining  into  the  administration  of  the  school  law  in 
said  counties,  of  counseling  wdth  school  officers,  of  delivering  popular 
addresses,  of  inspecting  school  operations,  and  of  doing  such  other  acts  as 
he  may  deem  subservient  to  the  interest  of  popular  education. 

3.  To  apportion  equitably  the  State  school  revenue  to  tlie  different 
counties  of  the  State,  upon  the  basis  of  the  aggregate  of  youths  between 
six  and  eighteen  years  of  age,  and  all  Confederate  soldiers  under  thirty 
years  of  age,  in  each  county,  and  the  estimates  thus  made  shall  be  placed 
before  the  Governor,  who  shall  draw  his  warrant  upon  the  Treasurer  of 
the  State,  in  favor  of  the  county  school  commissioner,  for  the  sum  belong- 
ing to  each  county,  according  to  said  apportionment. 

4.  To  see  that  the  proper  actions,  provided  by  law,  are  brought  against 
all  officers  and  agents  of  the  system,  who  are  liable  to  the  same  for  mis- 
application of  the  school  fund,  or  other  cause. 

5.  To  make  an  annual  report  to  the  General  Assembly,  in  which  he 
shall  present: 

1.  A  statement  of  the  condition  and  amount  of  all  funds  and  property 
appropriated  to  the  purpose  of  public  education. 
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2.  A  statoinent  of  tlio  nuinber  of  public  schools  of  tlie  various  grades 
in  the  State,  the  number  of  scholars  attending  such  schools,  their  sex, 
color,  and  the  branches  taught. 

3.  .\  statement  of  the  average  cost  per  scholar  of  instruction  under  the 
public  school  system  in  each  county. 

4.  A  statement  of  plans  for  the  management,  extension  and  improve- 
ment of  the  public  schools. 

5.  A  statement  of  the  number  of  children  of  school  age  in  the  State, 
with  as  much  accuracy  as  the  same  can  be  ascertained. 

6.  A  statement  of  the  number  of  private  schools  and  of  colleges  of  dif- 
(h)ActsofiST2,  ft^i'^'iit  kinds  in  the  State,  the  number  of  pupils  in  such  schools  or  col- 
rr.  11. 12,         leges,  their  sex,  the  branches  taught,  the  average  cost  per  scholar  of 

tuition  in  said  schools  and  colleges.]     (h.) 

§1250.  Commissioner  may  require  reports  from  others.  [In  order  that 
he  may  be  able  to  carry  the  foregoing  into  execution,  he  shall  have  the 
right  to  require  of  the  county  school  commissioners  to  make  such  reports 
as  he  may  prescribe  upon  the  subjects  herein  mentioned;  and  in  default 
of  complying,  as  far  as  may  be  practicable  with  this  requirement,  such 
county  commissioner  shall  not  be  entitled  to  compensation  for  their  offi- 
p. IL^ ^  '^'  cial  services.  He  shall  also  have  the  right  to  make  the  foregoing  require- 
ment of  the  president  of  the  board  of  education,  or  chief  executive  officer 
of  any  public  school  organization  in  this  State,  operating  under  any 
special  law;  and  until  the  requirement  is  complied  with,  said  organiza- 
tion shall  not  receive  the  pro  rata  part  of  the  State  school  fund,  to  which 
it  would  be  otherwise  entitled.]     (i.) 

§1251.  Salary  and  expenses  of  commissioner  and  his  derh.    [The  State 

Commissioner  shall  be  entitled  to  receive  for  his  services  the  sum  of  two 

thousand  five  hundred  dollars,  annually,  in  quarterly  installments.     All 

his  necessary  traveling  expenses,   incurred  in  the  performance  of  his 

official  duties,  except  board  and  hotel  bills,  and  all  postage  ^nd  other 

expenses  absolutely  necessary,  arising  in  his  office,  shall  be  paid  by  the 

State.     He  shall  also  be  entitled  to  employ  one  clerk  to  aid  him  in  his 

..  official  duties,  who  shall  receive  an  annual  salary  not  exceeding  twelve 

p.  12.  'hundred  dollars,   also  to  be  paid  quarterly.     The  salaries  and  other 

expenses  named  in  this  section  shall  be  paid  out  of  the  State  school  fund 

on  Executive  warrant.    It  shall  also  be  the  duty  of  said  commissioner  to 

keep  an  itemized  account  of  all  expenses  connected  with  his  department, 

which  account  shall  be  audited  by  the  State  Board  of  Education.]    (j.) 

§1252.   Oath  of  commissioner.    [Before  entering  upon  the  discharge  of 

(k)  Acts  of  1372,  his  official  duties,  the  said  commissioner  shall  take  and  subscribe  to  the 

^'    '  same  oath  required  of  other  officers  of  this  State.]     (k.) 

§1253.  Each  county  is  a  school  district.     [Hereafter  each  and  every 

(1)  Acts  of  1872,  county  in  the  State  shajl  compose  one  school  district,  and  shall  be  con- 

^'    '  fided  to  the  control  and  management  of  a  county  board  of  education.]  (1.) 

§1254.   County  boards  of  education,  hoiu  chosen,  etc.     [The  grand  jury 

of  each  county,  (except  those  counties  in  which  the  election  of  the  county 

board  of  education  is  otherwise  provided  by  law,)  in  this  State,  shall, 

from  time  to  time,  select  from  the  citizens  of  their  respective  counties  five 

freeholders,  who  shall  constitute  the  county  board  of  education — three  of 

whom  shall  be  elected  for  two  years,  and  two  for  four  years,  but  members 

of  the  board  chosen  after  the  first  election  shall  hold  for  the  term  of  four 

years ;  that  said  county  board  of  education  shall,  from  their  own  number, 

or  from  the  citizens  of  the  county,  select  a  secretary,  who  shall  be  ex 
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officio  the  county  €ommIs.sIoricr  of  odiiontion,  and  shall  hold  lii.s  office  for 
the  term  of  four  years;  tliat  the  Jud^;(;s  of  thf;  Superior  Court8  of  this 
State  sliall  have  power  to  fill  vacan(;i(!S,  hy  a]>[)oi]itnier)t,  in  tlif;  coiinty 
boards  of  education  lor  the  (;ounti(3S  composing  their  respective  judicial 
circuits,  until  the  next  session  of  th(}  grand  juries  in  and  for  said  counties, 
when  said  vacancies  shall  be  filled  by  said  grand  juries:  Provided,  tliat 
the  elections  of  county  boards  and  county  cf>nirnissioners  alrcfidy  held 
under  the  amendatory  school  law,  aj)proved   Jaruiary  the  lOtli,  1872,  ^ 

shall  be  valid,  and  the  officers  thus  chosen  shall  {x>ntinue  in  office  for  the  \ 

terms  for  which  they  were  severally  elected :  Provided,  farther,  that  the 
county  school  commissioner  shall  be  recpiired  to  give  bond,  witli  good 
security,  payable  to  the  county  board  of  education,  conditioned  upon  the 
fiiithful  performance  of  his  duty  under  the  law,  the  amount  of  bond  and 
sufficiency  of  the  security  to  be  judged  of  by  the  county  board  of  educa- 
tion, but  no  county  school  commissioner  shall  receive,  for  receiving  and 
disbursing  said  money,  any  more  compensation  than  his  j>»er  diem  pay. 
Whenever  members  of  a  county  board  are  elected  or  appointed  in  pursu- 
ance of  the  provisions  of  this  section,  it  shall  be  the  duty  of  the  clerk  of  ^m)  Act??  of 
the  Superior  Court  to  forward  to  the  State  School  Commissioner  a  certi-  '  ^^*  '  '^' 
"lied  statement  of  the  facts,  under  the  seal  of  the  Court,  and  signed  offi- 
cially b}^  him,  as  evidence  upon  which  to  issue  commissions,  and  the 
corresponding  evidence  of  the  election  of  a  county  commissioner  shall  be 
the  certified  statement  of  the  secretary  pro  tern,  of  the  meeting  of  the 
board  at  which  the  election  was  held.  The  county  commissioners,  or 
any  member  or  members  of  any  board  of  county  commissioners,  shall  be 
removable  by  the  Judge  of  the  Superior  Court  of  the  county,  on  the 
address  of  two-thirds  of  the  grand  jury,  for  inefficiency,  incapacity,  gen- 
eral neglect  of  duty,  or  malfeasance  or  corruption  in  office.]     (m.) 

§1255.  Ifeetings  and  organization  of  county  board.  [They  shall  meet 
on  the  first  Tuesday  of  the  month  succeeding  that  of  their  election,  or  as 
soon  thereafter  as  practicable,  at  the  Court-house  of  their  respective  coun- 
ties, which  place  shall  be  thereafter  the  regular  place  of  meeting  of  said 
board,  and  organize  by  electing  one  of  their  number  president,  who  shall  ^^^}cts  of  1872, 
serve  as  such  during  the  term  for  w^hich  he  was  chosen  a  member  of  the 
board,  and  a  secretary,  which  last  mentioned  officer  shall  also,  by  said 
election,  become  the  county  school  commissioner.  A  majority  of  the 
board  shall  coMstitute  a  quorum  for  the  transaction  of  business.  It  shall 
be  the  duty  of  said  secretary  to  be  present  at  the  meetings  of  the  board, 
and  to  record  in  a  book,  to  be  provided  for  the  purpose,  all  their  official 
proceedings,  wdiich  shall  be  a  public  record,  open  to  the  inspection  of  any 
person  interested  therein;  and  all  such  proceedings,  when  so  recorded, 
shall  be  signed  by  the  president  and  countersigned  by  the  secretary.]  (n.) 

§1256.  Duties  of  county  board.  [It  shall  be  the  duty  of  the  county 
board  of  education  to  hold  regular  sessions  on  the  first  Tuesday  of  the 
month  succeeding  their  election,  and  each  three  months  thereafter,  at  the 
Court-house  of  the  county,  for  the  transaction  of  business  pertaining  to 
the  public  schools,  with  power  to  adjourn  from  time  to  time,  and  in  case  of 
the  absence  of  the  president  or  secretary,  they  may  appoint  one  of  their 
own  number  to  serve  temporarily.  The  said  county  board  shall  not  re- 
main in  session  longer  than  two  days  at  its  regular  meetings,  and  the  only 
compensation  said  county  board  shall  receive  for  their  services  is  exemp- 
tion from  road,  jury  and  militia  duty;  but  said  board  may,  in  case  of  a 
vacancy  in  the  office  of  secretarv,  hold  a  called  meetino;  for  the  purpose 
14 
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(o)  Acts  of  15?:.  <-"^^  filling  said  vaeanov,  and  at  such  called  meetings  each  member  shall  be 
pp.  13. 14.         entitled  to  the  same  compensation  as  at  the  regnlar  meetings.]     (o.) 

§1257.  .^iih-di^frict<,(/radc(J  school,^,  etc.  [The  comity  boards  shall  lay 
oir  their  counties  into  sub-districts/ in  each  of  which  they  shall  establish 
one  or  more  primary  schools^  and  in  those  sub-districts  where  the  public 
wants  demand  ampler  educational  facilities,  they  shall  have  the  power  to 
establish  gratled  schools  from  the  primary  school  to  the  high  school;  and 
in  the  Iwation  of  schools  the  board  shall  consult  convenience  and  economy, 
paying  due  regard  to  population  aud  neighborhood,  and  having  respect 
to  any  school-house  already  built,  or  sight  procured,  as  well  as  to  all  other 
circumstances  proper  to  be  considered,  in  order  to  promote  the  bestinter- 
p!V4.*^**^^^^'"'^t*'^  o^*  t^^6  schools;  and  whenever  it  becomes  proper  to  lay  off  new  sub- 
districts,  or  alter  the  boundaries  of  those  already  laid  off,  the  said  board 
shall  have  full  power  to  make  such  changes  as  the  public  necessities  may 
require.  The  said  county  boards  are  also  hereby  empowered  to  employ 
teachei'^  to  serve  in  the  schools  under  their  jurisdiction,  and  the  contracts 
for  said  service  shall  be  in  writing,  signed  in  duplicate,  by  the  teacher  on 
his  own  behalf,  and  by  the  county  school  commissioner  on  behalf  of  the 
board.]     (p.) 

§1258.  Powers  of  county  hoard.  [The  county  boards  of  education  shall 
have  power  to  purchase,  lease  or  rent  school  sites  ;  to  build,  repair  or  rent 
school  houses;  to  purchase  maps,  globes  and  school  furniture, and  to  make 
all  other  arrangements  of  this  kind  necessary  to  the  efficient  operation  of 
the  schools  under  their  care ;  and  the  said  boards  shall  also  be,  and  are 
hereby  invested  with  the  title,  care  and  custody  of  all  school -houses, 
sites,  school  libraries,  apparatus,  or  other  property  belonging  to  the  sub- 
districts  as  now  defined,  or  as  may  hereafter  be  defined,  in  their  several 
counties,  with  all  power  to  control  the  same  in  such  manner  as  they  think 
will  best  subserve  the  interests  of  public  schools ;  and  when,  in  the 
opinion  of  the  board,  any  school-house  site  has  become  unnecessary, 
or  inconvenient,  they  may  sell  and  convey  th^e  same  in  the  name  of 
the  county  board  of  education,  such  conveyance  to  be  executed  by  the 
president  or  secretary  of  said  board,  according  to  the  order  of  the  board. 
They  shall  have  power  to  receive  any  gift,  grant,  donation  or  devise  made 
for  the  use  of  public  schools  within  their  respective  counties ;  and  all 
conveyances  of  real  estate  which  may  be  made  to  said  board,  shall  vest 
(q)  Act?  of  18T2,  the  property  in  said  board  of  education  and  their  successors  in  office.  It 
^''''  '  ^'  shall  also  be  the  duty  of  said  board  of  education  to  make  arrangements 
for  the  instruction  of  the  children  of  the  white  and  colored  races  in  sepa- 
rate schools.  They  shall,  as  far  as  practicable,  provide  the  same  facili- 
ties for  •l)oth  races,  in  respect  to  attainments  and  abilities  of  teachers,  and 
length  of  term  time;  but  the  children  of  the  white  and  colored  races 
shall  not  be  taught  together  in  any  public  school  of  this  State;  and  in 
respect  to  the  building  of  school  houses  mentioned  in  this  section,  the 
said  board  of  education  may  provide  for  the  same,  either  by  labor  on  the 
part  of  the  citizens  of  the  sul)-district  to  be  served,  or  by  a  tax  on  their 
property  as  hereinafter  provided.]     (q.) 

§1259.  County  board  to  settle  questions — appeal.  [The  county  board  of 
education  shall  constitute  a  tribunal  for  hearing  and  determining  any 
matters  of  local  controversy  in  reference  to  the  construction  or  adminis- 
tration of  the  school  law,  with  power  to  summon  witnesses  and  take 
testimony,  if  necessary ;  and  when  they  have  made  a  decision,  said  deci- 
sion shall  be  binding  upon  the  parties  to  the  controversy :  Provided,  that 
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either  of  the  parties  shall  have  th(^  ri^ht   to   ap[)eal  to  the  State  S^^IkkjI 
Comnnii8sioner,   and  said  apnejil  shall  f)e  made  thron^^})  the  county  rfirn-<'r)Acti! of  1872, 
missionerj  in  \vritin<>;,  and   shall  distinctly  set  fortli  the  (jn^istir^n  indi--"-''^- 
pute,  the  decision  of  th(;  county  board,  arnl  the  testimony  as  agreed  upon, 
by  the  ])arties  to  the  controversy,  or  if  th(;y  fail  to  agree  upon  the  testi- 
mony as  reported  by  the  commissioner.]     fr.) 

§1200.   Text-hooJcf^,  hy  wJhom.  pre.'^xribrd.  ['ilie  county  board  of  educa- 
tion shall  prescribe,  from  time   to   time,  whnt  text-books  and   books  of 
reference  shall  be  used  in  tfie  common   s(;hool  of  the  county:  Prr/vuM,  ^'ir//^^     '  ' 
that  the  Bible   shall  not  be  excluded   from  the  public  schools  of  the 
State.]     (s.) 

§1261.  Teachers,  how  examined  and  licensed.  [The  county  commis- 
sioners shall  examine  all  applicants  for  license  to  teach  in  their  res])ective 
counties,  giving  previous  public  notice  of  the  day  or  days  upon  which 
the  examinations  are  to  take  place,  and  said  commissioners  shall  be 
allowed  to  invite  such  persons  as  they  may  think  proper  to  assist  in  these 
examinations.  Applicants  for  license  to  teach  in  the  primary  schools 
shall  be  examined  upon  orthography,  reading,  writing,  English  grammar, 
geography  and  arithmetic ;  and  those  who  propose  to  teach  in  schools  of 
higher  grade,  upon  the  studies  belonging  to  the  schools  of  said  higher 
grade.  It  shall  furthermore  be  the  duty  of  said  county  commissioners, 
when  applicants  are  adjudged  competent  to  govern  a  school  and  give 
instruction,  to  recommend  them  to  the  county  boards  for  a  license  of  the 
first,  second,  or  third  grade,  to  be  determined  by  the  qualifications  exhibi- 
ted, and  said  county  boards  may  act  upon  this  recommendation  at  any 
meeting  of  the  board,  regular  or  called,  and  the  licenses  so  granted  shall 
be  good  for  one,  two  or  three  years,  according  to  its  grade,  and  shall  ^^,  ^^^^  ^^  ^^^^ 
entitle  the  holders  to  be  employed  as  teachers  in  any  of  the  schools  of  the  p.  io.  " 
county  where  issued ;  but,  to  be  good  in  another  county,  must  receive 
the  indorsement  of  the  commissioner  for  said  county :  Provided,  that  an 
applicant  proposing  to  teach  in  the  primary  schools  may  be  examined 
upon  a  portion  only  of  the  studies  of  said  schools,  and  receive  a  license 
to  teach  said  studies  in  a  particular  sub-district  of  his  county :  and  pro- 
vided further,  that  no  applicant  shall  receive  license  without  having  first 
produced  satisfactory  evidence  of  good  moral  character.]     (t.) 

§1262.  Revocation  of  teachers^  licenses— appeal.  [The  county  com- 
missioner shall  have  power,  and  it  shall  be  his  duty  to  revoke  licenses 
granted  by  him  or  his  predecessors,  for  incompetency,  immorality,  cruelty 
to  pupils,  or  g^eneral  nesflect  of  his  duties,  and  the  revocation  of  the  license 
of  any- teacher  shall  terminate  the  connection  of  said  teacher  with  anvp.  fo.^^ 
school  which  he  may  have  been  employed  to  teach ;  but  any  teacher  so 
dismissed  shall  have  the  right  to  appeal  to  the  county  board  of  educa- 
tion, wdiose  decision  shall  be  final.]     (u.) 

§1263.  Duties  of  county  commissioner  specified.  [The  county  commis- 
sioner shall  constitute  the  medium  of  communication  between  the  State 
School  Commissioner  and  the  subordinate  school  officers ;  that  he  shall 
visit  each  school  in  his  county  at  least  twice  in  the  year  for  the  purpose 
of  inspecting  its  management,  and  the  modes  of  instruction,  and  of 
giving  such  advice,  and  making  such  suggestions  as  shall  tend  to  elevate 
it  in  character  and  efficiency  ;  that  he  shall  take  in  each  year,  at  such 
times  as  may  be  designated  by  the  State  School  Commissioner,  an  enumera- 
tion, by  sub-districts,  of  the  youths  of  his  county  between  the  ages  of 
six  and  eighteen  yx^ars,  noting  separately  the  number  of  white  any  colored 
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oliildren,  and  also  the  luuubor  of  males  and  females  of  each  race ;  that 
he  shall  make  to  the  State  School  Commissioner  such  rejiorts  as  may  be 
rt\]nired  bv  that  otiicer,  in  reference  to  the  statistics  of  scliools,  both 
public  and  private,  and  of  the  colleges  in  his  county ;  that  he  shall  make 
an  apportionment  of  the  school  fund  of  the  county,  both  that  derived 
from  the  State  and  that  which  may  be  raised  by  general  taxation  upon 
the  property  of  the  county,  on  the  basis  of  the  number  of  children  of 
school  age  in  the  several  sub-districts,  and  rei)ort  the  same  to  the  county 
board ;  and  when  said  fund  is  disbursed  by  the  county  commissioner,  it 
(vK\cts  of  1ST2.  shall  be  done  only  by  the  order  of  the  said  county  board,  made  in 
^'  ^*^'  accordance  with  said  apportionment ;    that  he  shall  be  the  agent  of  the 

county  board  in  procuring  such  school  furniture,  apparatus  and  educa- 
tional requisites  as  they  may  order  to  be  purchased  ;  that  it  shall  be  his 
duty  to  audit  all  accounts  of  teacher  and  others,  before  an  application  is 
made  to  the  county  board  for  an  order  for  payment,  and  that  the  said 
county  commissioner  shall  procure  a  book  in  which  he  shall  keep  a 
record  of  his  official  acts,  which,  together  with  all  the  books,  papers  and 
]>roperty  appertaining  to  his  office,  he  shall  turn  over,  on  his  resignation, 
or  at  the  expiration  of  his  official  term,  to  his  successor.]     (v.) 

§12G4.  Compensation  of  county  commissioner,  and  how  alloioed.  [The 
said  county  commissioner  shall  receive  such  compensation  as  the  county 
lM:>ard  may  allow  him,  not  to  exceed  three  dollars  per  day,  to  be  deter- 
mined by  the  county  board  of  education,  for  each  day  actually  employed 
in  the  discharge  of  his  official  duties,  the  same  to  be  paid  out  of  the 
educational  fund  furnished  to  the  county.  His  claim  for  services  shall 
be  presented  in  the  form  of  an  account  against  the  county  board  of 
education,  and  shall  be  verified  by  affidavit  to  the  effiict  that  the  said 
account  is  just  and  true ;  that  the  service  therein  named  was  honestly 
and  faithfully  rendered,  and  that  the  sum  therein  claimed  is  rightly  due 
and  remains  unpaid.  When  said  account  shall  have  been  duly  audited 
and  approved  by  the  county  board,  the  said  commissioner  shall  retain  his 
pay  out  of  the  revenue  aforteaid:  Provided,  that  the  county  board  of 
education  shall  determine  the  number  of  days  in  each  year  in  w^iich  said 
(^  \cts  of  county  commiasioner  may  labor  in  performance  of  the  duties  required  of 
1872. 1).  17.  him:  and  provided  further,  that  he  may  be  paid  at  the  State  Treasury 
on  Executive  warrant,  drawn  upon  the  school  fund,  out  of  the  pro  rata 
standing  to  the  credit  of  his  county,  for  any  absolutely  necessary  service 
rendered  by  him,  in  cases  wdiere  his  county  has  forfeited  her  pro  rata 
l)art  of  the  State  fund,  by  failure  on  the  part  of  the  county  board  to 
make  local  provision  for  continuing  the  schools  in  operation  the  length  of 
time  required  by  law.  Said  warrant  to  be  drawn  on  an  account  verified 
and  audited  in  the  same  manner  as  provided  in  the  foregoing.]     (w.) 

§1265.  Teachers  shall  make  full  reports.  [It  shall  be  the  duty  of  the 
teachers  to  make  and  file  with  tiie  county  commissioner,  at  the  expiration 
of  each  term  of  school,  a  full  and  com])lete  report  of  the  whole  number 
of  ^icholars  admitted  to  the  school  during  said  term,  distinguishing 
bet^veen  males  and  females,  and  colored  and  white,  the  average  attendance, 
the  branches  tauglit,  the  number  of  pupils  engaged  in  the  study  of  each 
:x)  Acta  of  1872,  of  said  branches,  and  such  other  statistics  as  he  or  she  may  be  required  to 
''•  ^''  report  by  tlie  county  commissioner,  or  by  the  State  School  Commissioner  ; 

and  until  such  report  sliall  have  been  prcjiared  and  filed  by  said  teaclier 
as  aforesaid,  it  shall  not  be  lawful  for  said  county  commissioner  to  audit 
the  account  of  said  teacher  for  his  or  her  services.]     (x.) 
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§12GG.  School  'property  exempt  from  taxation.  [Each  an<]  (tvcry  lot  or 
parcel  of  land  wliicli  lias  been,  or  may  hereafter  be  obtained,  by  purchase 
or  in  any  other  way,  by  any  county  board  of  education,  for  the  use  of 
public  schools,  to^etluT  witii  any  school  biiildinji;  that  may  have  been, 
or  shall  be,  erected  thereon,  and  all  school  iurniture,  shall  be  ex(;m[)t 
from  all  taxes.  State  and  county,  and  from  levy  and  sale,  under  any  (yMcta  of  1872, 
execution,  or  other  writ  or  order  in  the  nature  of  an  execution  :  J^rovid/fl,,  ^'' 
that  the  lot  of  land  so  exemi)ted  shall  not  itxccxtd  four  acres,  and  if  there 
be  any  excess  over  that  number  of  acres,  then  that  j)ortion,  not  to  exceed 
four  acres,  most  convenient  for  school  j)urposes,  shall  be  exempt,  as  afore- 
said, the  exempted  portion  to  be  set  off  by  order  of  the  county 
board.]     (y.) 

§1267.  Childrenj  on  what  terms  admitted.  [Admission  to  all  of  the 
public  scihools  of  this  State  shall  be  gratuitous  to  all  the  children  resid- 
infic  in  the  sub-districts  in  which  the  schools  are  located  :  Provided,  that 
colored  and  white  children  shall  not  attend  the  same  school ;  and,  in 
special  cases,  to  meet  the  obvious  demands  of  convenience,  children 
residing  in  one  sub-district  may,  by  express  permission  of  the  county 
board,  attend  the  primary  schools  of  another  sub-district ;  and  when  a 
primary  school  is  located  near  a  county  line,  children  from  the  adjoining 
county,  in  cases  when  convenience  requires,  may,  by  the  concurrent  (z)  Acts  of  1S72, 
consent  of  the  county  boards  of  the  respective  counties,  be  permitted  to^^'"^''^^' 
attend  the  school ;  and,  in  such  cases,  the  teacher  shall  make  out  two 
accounts  for  his  services,  one  against  each  county  board,  in  amount 
proportioned  to  the  number  of  children  in  the  school  from  the  respective 
counties  ;  and  when  a  school  is  established  in  any  sub-district  of  a  higher 
grade  than  the  primar}^,  the  children  of  another  sub-district,  either  in  or 
out  of  the  county,  may  be  permitted  to  attend  upon  such  terms,  or  upon 
the  payment  of  such  tuition  as  the  county  board  may  prescribe.]     (z.) 

§1268.  Evening  schools  may  he  established.  [The  board  of  education  of 
any  county  shall  have  the  powder  to  establish,  at  such  places  as  they  may 
deem  proper,  within  the  limits  of  their  jurisdiction,  a  suitable  num-^^^^  „, 
ber  of  evening  schools,  for  the  instruction  of  such  youth,  over  twelve  p.  li. 
years  of  age,  as  are  prevented  by  their  daily  avocations  from  attending 
day  schools,  subject  to  such  regulations  not  inconsistent  with  the  provi- 
sions of  this  Act,  and  the  instructions  issued  under  it  by  the  State  School 
Commissioner,  as  said  board,  from  time  to  time,  may  adoj)t  for  the  gov- 
ernment thereof.]     (a.) 

§1269.  County  entitled  to  fund,  ivhen.  [The  academic  and  calendar,  or 
civil  years,  shall  be  co-incident,  and  that  it  shall  be  the  duty  of  the  State 
School  Commissioner,  by  the  ISth  day  of  January  of  each  year,  or  as 
soon  thereafter  as  practicable,  to  communicate  to  the  county  board  of 
education  of  each  county,  an  approximate  estimate,  computed  upon  the 
same  basis  as  that  mentioned  in  section  eight  of  this  Act,  of  the  jj»/'o  rcda 
part  of  the  State  school  fund  falling  to  said  county  for  that  year,  and  as 
soon  thereafter  as  the  said  county  board  shall  communicate  satisfactory 
evidence  to  the  State  School  Commissioner  that  arrangements  have  been 
made  by  them,  by  taxation  or  otherwise,  for  continuing  primary  schools, 
free  to  all,  in  operation  for  three  months  in  the  year  throughout  the 
entire  county,  or  for  two  months  when  it  is  adjudged  necessary  to  estab- 
lish ambulatory  schools,  as  hereinafter  provided,  said  county  shall  be 
deemed  and  held  entitled  to  draw  her  proportionate  part  of  the  Stare 
fund,  through  the  appointed  channels,  whenever  said  fund  is  read  for 
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/l^l  »    ..,.-,  J istributiou;  and  until  such  evidence  is  submitted  to  the  State  School 
p.  IS.  C  oniniissioner,  said  pro  rata  part  oi  the  otate  lund  sliall  reniani  m  the 

State  treasurv  to  the  credit  of  said  county.]     (b.) 

§1270.  Ambuiatori/  f^cJwoIs  mai/  be  established.  [Whenever,  on  account 
of  spai*seness  of  population,  it  is  impracticable  for  the  county  boards  to 
make  arrangements  for  keeping  up  the  primary  schools  for  three  months 
of  the  year,  said  boards  shall  have  the  power  to  provide  for  schools  to 
(c^AcUofiSTi*^^^^!^^^^'^^^'  ^'*^^^'  ^"^^'^  months  only,  and  said  schools  shall  be  so  located  as  to 
^'•^^-  be  convenient  to  the  majority  of  the  children  for  whose  benefit  they  are 

established,  and  shall  each  contain  not  less  than  fifteen  pupils ;  and  the 
school  terms  may  be  so  arranged  that  the  same  teacher  may  serve  in  two, 
three  or  more  of  said  schools.]     (c.) 

§1271.  AppoHionment  of  sehool fund — ivhcn  to  be  made.  The  appor- 
tionment of  the  State  school  fund  required  by  the  eighth  section  of  this 
Act  shall  be  made  by  the  State  School  Commissioner,  each  year,  by  the 
fii'st  of  July,  or  as  soon  thereafter  as  practicable,  and  when  the  funds 
(1)  \  t<  fr^'^  drawn  under  that  apportionment,  as  well  as  any  other  school  funds  raised 
pp."is,  ly.  '"'  by  local  taxation,  are  placed  in  the  hands  of  any  county  commissioner, 
he  shall  be  holden  for  all  amounts  so  received  upon  his  official  bond  as 
treasurer,  and  shall  disburse  the  same  only  upon  the  order  of  the  county 
board  of  education ;  and  the  said  county  commissioner  shall  not  be  enti- 
tled to  compensation  for  receiving  any  school  funds,  but  as  provided 
herein.]     (d.) 

§1272.  School  fund — hoio  made  up  and  raised.  [The  public  school 
fund  of  this  State  shall  be  raised  as  follows :  All  the  poll  tax  which  shall 
be  levied  and  collected  in  this  State,  and  all  tax  on  liquors,  and  on  shows 
and  exhibitions,  dividends  upon  the  stock  of  the  State  in  Bank  of  State 
of  Georgia,  Bank  of  Augusta,  and  Georgia  Railroad  and  Banking  Com- 
pany, and  such  other  means  or  moneys  as  now  by  law  belong  to  the 
school  fund,  one-half  of  the  proceeds  of  the  Western  and  Atlantic  Rail- 
road, and  such  other  sums  of  money  as  the  Legislature  shall,  from  time 
to  time,  raise  by  taxation  or  otherwise  for  that  purpose,  shall  constitute 
a  fund  which  shall  be  used  for  the  support  of  the  public  schools  of  this 
State ;  and  whenever  any  of  the  legal  bonds  of  this  State  shall  be  pur- 
chas(id  by  the  State  or  its  authority,  and  shall  be  returned  to  the  treasury 
and  cancelled  or  destroyed,  and  whenever  any  of  the  bonds  of  the  State 
(p»  \ctori9th  ^^^^^  ^^  P^^^  ^^y  (except  bonds  which  are  paid  off  out  of  moneys  raised 
Feb.,  1^73.  Sec.  by  the  sale  of  new  bonds,  or  bonds  exchanged  for  new  bonds,)  it  shall 
Code.^  ^^^°  "^  be  the  duty  of  the  Governor  to  issue  the  bonds  of  this  State  in  the  same 
amount  as  shall  be  paid  off,  or  purchased  and  cancelled,  which  said  new 
bonds  shall  be  payable  to  the  school  fund  of  this  State,  and  shall  be 
added  to  and  constitute  a  part  of  said  school  fund ;  and  the  bonds  thus 
issued  and  made  payable-  to  the  school  fund,  shall  bear  seven  per  cent, 
interest,  payable  semi-annually,  and  shall  be  due  one  hundred  years  after 
the  date  thereof;  and  said  bonds  shall  not  be  sold  by  the  State,  but  shall 
be  deposited  in  the  treasury  of  the  State,  where  they  shall  remain  dur- 
ing the  term  for  which  they  are  to  run  till  they  become  due ;  and  as  the 
interest  falls  due,  it  shall  be  used  for  the  purpose  of  supporting  the 
public  schools  of  this  State  and  for  no  other  purpose.]     (e.) 

§1273.  Manual  labor  scliools  may  be  organized.  [The  county  board 
of  education  shall  have  power  to  organize,  in  each  county,  one  or  more 
manual  labor  schools,  on  such  a  plan  as  shall  be  self-sustaining :  Fro- 
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vidcd,  tliat  tlie  i)lan   be;  first  su]>mittcd  to  and  approved   \)y  the  Stat^i^'OAcU  of  1*72, 
Board  of  Education.]     (f.)  *'' 

§1274.  Hcrlarkm  hooh  to  hccxchuhd.     Tlie  county  l^oard  ^'^' ^'diK'a-^^^^^^^^j^^. 
tion  shall  not  bo  jx^rnjittod  to  intro(h]0(;  Inlo  tlxj  schools  any  t(;xt  or  mis- p.  10. 
ccllancous  boolcs  of  a  s(H;tarian  or  H(;ctional  character.]     fg.j 

§1275.  City  and  county  independent  hcKooIh.  [Nothing  in  this  chapter 
shall  be  so  constrned  as  to  prevent  any  city  with  a  })opu]ation  greatc-r 
than  two  thousand  inhabitants,  or  any  county,  under  authority  from  the 
General  Assembly  of  this  State,  from  organizin<z;  a  ])uhlic  school  system, 
independent  of  this  system,  or  to  prevent  the  said  inde])endent  organiza- 
tion from  drawing  its  pro  ra^a  share  of  all  educational  funds  raised  hy 
the  State:  Frovidcdj  the  chief  executive  officer  of  sucli  indej)endent  or-j,, n^,^ 
ganization  shall  make  the  same  regular  reports  to  the  State  Sc*hool  Com- 
missioner as  arc  required  from  the  county  commissioners  by  this  Act; 
nor  shall  this  Act  be  so  construed  as  to  abridge  any  privileges  of  the 
kind  herein  recited  enjoyed  by  cities  or  counties  under  existing  laws.]  (h.) 

Gknrrai.  Note  on  Chaptkr  V, — Account?  of  teachers — how  pnid:  17  (la,.  179:  28  Ga.,  293;  33 
Ga.,  344 ;  39  Ga.,  56.    As  to  treasurer  of  the  educational  fund :  13  Ga,,  502:  45  Ga,,  498. 


TITLE  XIY. 

ELECTIONS   BY   THE   PEOPLE.* 


CHAPTER  L 

QUALIFICATION   OF  VOTERS. 


Skction. 

1276.  Who  may  vote  for  legislators. 

1277.  Voters  for  other  officers. 

1278.  When  one  may  vote  out  of  county. 


Section. 

1279.  Oath  of  voter  out  of  his  county, 

1280.  Additional  oath  may  be  required. 

1281.  Transferred  voters. 


§1276.  (1303.)  Qualification  of  voters  for  members  of  Legislature.  The 
qualification  of  voters  for  members  of  the  General  Assembly  is  contained 
in  the  following  sections  of  the  Constitution  of  this  State,  to-wit :  [Every 
male  person,  born  in  the  United  States,  and  every  male  person  who  has 
been  naturalized,  or  who  has  legally  declared  his  intention  to  beco^ie  a 
citizen  of  the  United  States,  twenty-one  years  old  or  upward,  who  shall 
have  resided  in  this  State  six  months  next  preceding  the  election,  and 
shall  have  resided  thirty  days  in  the  county  in  wdiicli  he  offers  to  vote, 
and  shall  have  paid  all  taxes  which  may  have  been  required  of  him,  and 
which  he  may  have  had  an  opportunity  of  paying  agreeably  to  law,  for 
the  year  next  preceding  the  election,  shall  be  deemed  an  elector,]  (a)iS(^^_^rt.'ii. 
except  those  persons  who  are,  or  may  be,  disqualified  under  the  provis-  ^'^"^-  -• 
ions  of  sections  2,  5  and  6  of  Article  11.  of  said  Constitution ;  [and  no 
person  shall  vote  who,  if  challenged,  shall  refuse  to  take  the  following 
oath :  "  I  do  swear  that  I  have  not  given,  or  received,  nor  do  I  expect  to 
give,  or  receive,  any  money,  treat,  or  other  thing  of  value,  by  which  mv 
vote,  or  any  vote,  is  affected,  or  expected  to  be  afiected,  at  this  election, 
nor  have  I  given,  or  promised  any  reward,  or  made  any  threat,  by  which 
to  prevent  any  person  from  voting  at  this  election.]     (a.) 

*See  Cobb's  Digest,  pp.  232,  249:  Acts  of  1851-2,  p.  82-84;  x\cts  of  1S53-4,  p,  33;  Acts  of  1S59,  p.  32. 
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(h)  Const,  of 
1S68,  Art.  II. 
Sec.  2. 


§1277.  (1304.)  Such  electors  may  vote  for  all  other  officers.  Persons 
qiialititxl  to  vote  for  monibers  of  the  General  Assembly,  and  none  others, 
are  qnalitied  to  vote  for  any  other  offieers,  civil  or  military,  unless  said 
privilege  be  enlarged  or  restricted  by  the  Constitution  or  some  special 
enaetment. 

§1278.  (1305.)  Wheji  electors  may  vote  in  am/  part  of  the  State^  etc. 
Any  qualified  voter  for  members  of  the  General  Assembly  may  vote  for 
any  candidate,  or  npon  any  question  which  is  submitted  to  all  the  voters 
4.")f  the  State,  in  any  county  of  the  State,  and  for  any  candidate  or  question 
^vhieh  is  submitted  to  all  the  voters  of  any  district  or  circuit,  in  any 
county  of  the  circuit,  or  district,  in  which  is  embraced  the  county  of  the 
voter's  residence. 

§1279.  (1306.)  Oath  of  voters  under  last  section.  A  voter  coming 
under  the  preceding  section  shall  take  the  following  oath,  when  required 
by  the  managers  of  an  election:  "I  swear  that  I  have  attained  to  the  age 
of  twenty-one  years ;  that  I  am  a  citizen  of  the  United  States,  [or  have 
declare<l  my  intention  to  become  such  citizen,]  (b)  and  have  resided  for 
the  last  six  months  in  this  State  or  district  (as  the  case  may  be,)  and  have 
considered  and  claimed  it  as  my  home,  and  have  paid  all  taxes  which 
have  been  required  of  me,  and  which  I  have  had  an  opportunity  of  pay- 
^66*p*p^&^6i^^^"S  agreeable  to  law,  for  the  year  next  preceding  this  election.  So  help 
me  God.'^     (a.) 

§1280.  (1307.)  Superintendents  may  reqidre  an  additional  oath.  The 
superintendents  may,  in  their  discretion,  or  if  demanded  by  a  qualified 
voter,  compel  a  person  offering  to  vote  to  also  take  this  oath : 

"I  swear  that  I  have  not  this  day  voted  at  any  election  held  at  any 
place  in  this  State  for  any  of  the  candidates,  nor  for  any  other  person  for 
any  of  the  offices  to  be  filled.     So  help  me  God.'' 

§1281.  (1308.)  Voters  transferred  from  one  district  or  county  to  another, 
AYhen  any  county,  or  portion  of  a  county,  is  changed  from  one  county  or 
one  district  to  another,  the  persons  who  would  have  been  qualified  to  vote 
for  members  of  the  General  Assembly  in  the  county  or  district  from 
which  taken,  at  the  time  of  any  election,  shall  vote  in  the  county  or  dis- 
trict to  wliich  they  are  removed,  and  if  required  to  swear,  the  oath  may 
be  so  qualified  as  to  contain  this  fact.  This  provision,  when  applicable, 
appertains  also  to  military  elections. 


CHAPTER  11. 


ELECTION  FOR  MEMBERS  OF  THE  GENERAL  ASSEMBLY. 


Skctiox. 

1282.  Holders  of  elections  for  legislators. 

1283.  Ofith  of  superintendents. 

1284.  Before  Avhom  taken. 
128o.  Election  preeinct.*. 

1286.  Time  of  hoMirig  elections. 

1287.  When  freeholders  niiiy  superintend. 

1288.  Elections— how  conducted. 

1289.  Penalty  against  superintendents. 


Sectiox. 

1290.  Grand  jury  to  examine  lists. 

1291.  Election  blanks — how  furnished. 

1292.  Misconduct  of  managers. 

1293.  Voters  exempt  from  civil  process. 

1294.  Term  of  legislators. 

1295.  Vacancies  for  Legislature, 

1296.  Special  elections— how  conducted. 


§1282.  (1309.)  Superintendents  of  elections  for  members  of  the  Legis- 
lature. Tlie  ])er.sons  qualified  to  hold  such  elections  are  Ordinaries, 
Justices  of  the  Peace  and  freeholders.  There  must  be  three  superin- 
tendents, and  one  must  either  be  an  Ordinary  or  a  Justice  of  the  Peace, 
except  in  a  certain  contingency  hereinafter  to  be  set  forth. 
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§1283.  (1310.)  Superintenderils  to  take  oath.  V>(tior(i  prfK;f!orlIn^  witli 
the  election,  each  superintendent  must  tuke  and  subscribe  llie  following 
oath  : 

"All  and  each  of  us  do  swear,  that  we  will  faithfully  superintend  this 
day's  election  ;  that  we  are  Ordinaries,  Justi(;es  of  the  Peace,  or  freehold- 
ers (as  the  case  may  be),  of  this  county;  that  we  will  make  a  just  and 
true  return  thereof,  and  not  knowin^^ly  ])ernnt  any  one  to  vote  unless  we 
believe  he  is  entitled  to  do  so  accordinjj^  to  the  laws  of  this  State,  nor 
knowingly  prohibit  any  one  from  voting  who  is  so  entitled  by  law,  and  will 
not  divulge  for  whom  any  vote  was  cast,  unhiss  called  on  under  the  law 
to  do  so.  So  help  me  God."  Said  affidavit  shall  be  signf;d  by  the  siij)er- 
intendents  in  the  c;ai)acity  each  acts  in  full,  both  as  to  name  and  station, 
and  not  by  abbreviation. 

§1284.  (1311.)  Oath  of  Superintendent — before  u^hom  taJcen.  Said  oath 
shall  be  taken  before  some  officer  qualified  to  administer  an  oath,  if 
present,  and  if  none  such  are  on  the  spot,  and  acting  at  the  time  required, 
tlien  said  superintendents  may  swear  each  other,  and  the  oath  shall  be  of 
the  same  effect  as  if  taken  before  a  qualified  officer. 

§1285.  (1312.)  Places  of  holding  election.  Such  election  shall  be  held 
at  the  Court-houses  of  the  respective  counties,  and  if  no  Court-house,  at 
some  place  within  the  limits  of  the  county  site,  and  at  the  several  elec- 
tion precincts  thereof  (if  any)  established  or  to  be  established.  Said  pre- 
cincts must  not  exceed  one  in  each  militia  district.  Such  precincts  are 
established,  changed,  or  abolished  by  the  Ordinaries  at  a  regular  term  of 
their  Court,  descriptions  of  which  must  be  entered  on  the  minutes  at  the 
time. 

§1286.  (1313.)    Elections — hoiv  and  when  held.    The  day  of  holding 
the  same  is  the  first  Wednesday  in  October,  1861,  and  biennally  there- 
after, and  the  time  of  day  for  keeping  open  the  elections  is  from  seven (•"^-'^^^tf,^^-^^^^" 
o'clock  A.  M.  to  six  o'clock  p.  m.,  at  the  Court-house,  and  from  eight 
o'clock  A.  ]\r.  to  [three]  (a)  o'clock  p.  M.,  at  the  precincts. 

§1287.  (1314.)  Three  freeholders  may  superintend  election.  If  by  ten 
o'clock  A.  M.  on  the  day  of  election,  there  is  no  proper  officer  present  to 
hold  the  election,  or  there  is  one,  and  he  refuses,  three  freeholders  may 
superintend  the  election,  and  shall  administer  the  oath  required  to  each 
other,  which  shall  be  of  the  same  effect  as  if  taken  by  a  qualified  officer. 

§1288.  (1315.)  Manner  of  conducting  elections.  All  superintendents 
sliall  have  such  elections  conducted  in  the  following  manner : 

1.  The  vote  shall  be  given  by  ballot. 

2.  There  shall  be  kept  by  the  superintendents,  or  by  three  clerks  under 
their  appointment,  three  lists  of  the  names  of  voters,  which  shall  be 
numbered  in  the  order  of  their  voting,  and  also  three  tally  sheets. 

3.  As  each  ballot  is  received  the  number  of  the  voter  on  the  list  shall 
be  marked  on  his  ballot  before  being  deposited  in  the  box. 

4.  When  any  voter  is  challenged  and  sworn  it  shall  be  so  written 
opposite  his  name  on  the  list,  and  also  on  his  ballot. 

5.  [In  order  to  promote  the' more  efficient  preservation  of  peace  and 
good  order  on  all  days  of  election  in  this  State,  the  managers  of  all  such 
elections  shall  be  authorized  to  employ,  when  deemed  necessary,  a  suffi- 
cient number  of  temporary  police,  in  order  to  carry  out  the  objects  afore- 
said, whose  duty  it  shall  be  to  guarantee  all  legal  voters,  irrespective  of 
race  or  color,  the  free  exercise  of  the  right  of  franchise :   Provided ^  that 
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(aK\ctiof  1S69,  this  provision  shall  not  refer  to  cities  and  towns  having  a  legalized  police 
^•^  force.]     (a.) 

6.  The  superintendents  may  begin  to  count  the  votes  at  any  time  in 
their  discretion,  but  they  shall  not  do  so  until  the  polls  are  closed,  if  a 
candidate  in  person,  or  by  written  autliority,  objects. 

7.  AMien  the  votes  are  all  counted  out,  there  must  be  a  certificate, 
signed  by  all  of  the  superintendents,  stating  the  number  of  votes  each 
pei*son  voted  for  received  ;  and  each  list  of  voters  and  tally  sheet  must 
have  jdaced  thereon  the  signature  of  the  superintendents. 

8.  The  superintendents  of  the  precincts  must  scud  their  certificates, 
and  all  other  papers  of  the  election,  including  the  ballots,  under  the  seal, 
to  the  county  site  for  consolidation,  in  charge  of  one  of  their  number, 
which  must  be  delivered  there  by  twelve  o'clock  M.  of  the  next  day. 
Such  person  is  allowed  two  dollars,  to  be  paid  out  of  the  county  treasury, 
for  such  service. 

9.  The  superintendents,  to  consolidate  the  vote  of  the  county,  must 
consist  of  all  those  who  of!iciated  at  the  county  site,  or  a  majority  of 
them — at  least  one  from  each  precinct.  They  shall  make  and  subscribe 
two  certificates,  stating  the  whole  number  of  votes  each  person  received 
in  the  county :  one  of  them,  together  with  one  list  of  voters  and  one 
tally  sheet  from  each  place  of  holding  the  election,  shall  be  sealed  up 
and,  without  delay,  mailed  to  the  Governor ;  the  other,  with  like  accom- 
paniments, shall  be  directed  to  the  Clerk  of  the  Superior  Court  of  the 
county,  and  by  him  deposited  in  his  office.  Each  of  said  returns  must 
contain  copies  of  the  original  oaths  taken  by  the  superintendents  at  the 
Court-house  and  precincts. 

10.  The  ballots  shall  not  be  examined  by  the  superintendents  or  the 
bystanders,  but  shall  be  carefully  sealed  in  a  strong  envelope  (the  super- 
intendents writing  their  names  across  the  seal),  and  delivered  to  the 
Clerk  of  the  Superior  Court,  by  wdiom  they  shall  be  kept  unopened  and 
unaltered  for  sixty  days,  if  the  next  Superior  Court  sits  in  that  time,  if 
not,  until  after  said  term  ;  after  which  time,  if  there  is  not  a  contest 
begun  about  said  election,  the  said  ballots  shall  be  destroyed  without 
opening  or  examining  the  same,  or  permitting  others  to  do  so.  And  if 
the  clerk  shall  violate,  or  permit  others  to  violate  this  section,  he  and  the 
l^erson  violating  shall  be  subject  to  be  indicted  and  fined  not  less  than 
one  hundred,  nor  more  than  five  hundred  dollars.  Such  clerks  shall 
deliver  said  list  of  voters  to  their  respective  grand  juries  on  the  first  day 
of  the  next  term  of  the  Superior  Court,  and  on  failure  to  do  so,  are  liable 
to  a  fine  of  not  less  than  one  hundred  dollars  on  being  indicted  and  con- 
victed thereof. 

§1289.  (1316.)  Penalty  y)here  superintendents  fail.  If  said  superin- 
tendents do  not  deliver^said  lists  and  accompaniments  to  said  clerks 
Avithin  three  days  from  the  day  of  the  election  they  are  liable  to  indict- 
ment, and,  on  conviction,  shall  be  fined  not  less  than  fifty,  nor  more  than 
five  liundred  dollars.  Any  superintendent  of  an  election  failing  to  dis- 
charge any  duty  rec^uired  of  him  by  law  is  liable  to  a  like  j^roceeding 
and  penalty. 

§1290.  (1317.)  Grand  Jury  to  examine  lists.  The  grand  juries  shall 
examine  said  lists,  and  if  any  voter  is  found  thereon  who  was  not  enti- 
tled to  vote  they  shall  present  said  illegal  voter.  If  any  person  is  sus- 
pected of  voting  for  members  of  the  General  Assembly  who  was  not 
entitled,  but  was  entitled  to  vote  for  some  other  candidate  at  the  same 
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election,  the  foreman  of  the  grund  jury  may  examine  tlie  l>aIlot,  and 
that  one  alone,  and  lay  it  befoni  the  grand  jury  and  return  it.  If  the 
superintendents  fail  to  return,  as  required,  tlie  lists  and  the  ballots,  tljey 
must  be  presented. 

§1291.  (I0I8.)  Blanks  to  hefarrnshed  by  Governor  to  Ordinary,  11  le 
Governor  shall  furnish  the  several  Ordinaries  all  blank  forms  necessary 
for  said  elections,  which  they  shall  furnish  the  Justices  of  the  Peace  of 
their  counties  at  least  ten  days  l^efon;  election  day,  and  on  fiilure  to  do 
so,  shall  be  liable  to  a  fine  by  their  Courts  not  exceeding  one  hundred 
dollars. 

§1292.  (1319.)  In  case  superintendent  mahes  false  return,  etc.  If  the 
superintendents  or  officers  of  such  election  shall  make  a  fraudulent  return 
thereof,  or  they  or  either  of  them,  while  so  officiating,  shall  influence,  or 
attempt  to  influence  or  persuade  any  voter  not  to  vote  as  he  designed,  or 
shall  take  any  undue  means  to  obtain  a  vote,  they  shall  forfeit  f  jr  the 
offense  one  hundred  dollars,  to  be  recovered  by  information,  and  if  the 
person  be  a  Justice,  he  forfeits  his  office  on  proceedings  for  removal. 

§1293.  (1320.)  Privileges  of  an  elector.  No  civil  officer  shall  execute 
any  writ  or  civil  process  upon  the  body  of  any  person  qualified  to  vote 
at  such  elections  while  going  to,  or  returning  from,  or  during  his  stay 
there,  on  the  day,  under  the  penalty  of  five  hundred  dollars,  to  be  recov-^^)  const,  of 
ered  by  action.  A  reasonable  and  full  time  shall  be  allowed  for  the  jour-  |,^^'*^'.A'^^*  ^^- 
ney  to  and  from  the  polls.  [Electors  shall,  in  all  cases,  except  treason, 
felony,  or  breach  of  the  peace,  be  privileged  from  arrest  for  five  days 
before  an  election,  during  the  election,  and  two  days  subsequent  there- 
to.]    (a.) 

§1294.  Official  term  of  Senators  and  Representatives.  [The  terms  of 
office  of  the  present  Senators  and  Representatives  shall  begin  on  the  first 
day  of  January,  1873 ;  and  the  terms  of  the  said  Representatives  shall 
expire  on  the  first  day  of  January,  1875 ;  and  the  terms  of  the  said*^^^g^<^*^<^^^^''-' 
Senators  shall  expire  on  the  first  day  of  January,  1877 ;  and  all  succeed- 
ing terms  of  Senators  shall  begin  and  expire  on  the  first  days  of  January, 
according  to  the  terms  prescribed  in  this  section.]     (b.) 

§1295.  (1321.)  Election  to  fill  vacancy  for  members  of  Legislature — 
notice.  Elections  to  fill  vacancies  for  members  of  the  General  Assembly 
take  place  under  the  authority  of  a  writ  of  election,  issued  by  the  Gov- 
ernor to  the  Ordinary  of  the  county  Avhere  the  vacancy  occurs,  who  must 
order  and  publish  a  day  for  holding  the  same,  by  giving  at  least  twenty 
days'  notice. 

§1296.  (1322.)  Elections  to  fill  vacancies,  etc.  All  the  provisions  of 
this  chapter  apply  equally  to  elections  to  fill  such  vacancies  and  any  other 
special  election. 
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CHAPTER   III. 

ELECTIOX  FOR  COVRRXOR,  MEMBERS  OF  CONGRESS.  ELECTORS  FOR 
PRESIDENT  AND  VICE-PRESIDENT,  JUDGES  OF  THE  SUPERIOR 
COURTS,  AND  SOLICITORS  GENERAL. 


ARTICLE  1. — ProvisioJis  appUcahlc  to  all. 

Article  2. — For  Governor. 

Article  3. — For  Members  of  Conr/ress. 

Article  4. — Electors  for  President  and  Vice-President. 

Article  o. — Judges  of  Superior  Cow^ts  and  Solicitors  General, 


ARTICLE  I. 

PROVISIONS   APPLICABLE   TO   ALL. 

Sectio!7  1297.   Such  elections — how  conducted. 

1297.  (1323.)  Provisions  applicable  to  all  elections.  The  election  for  the 
officers  heading  this  chapter  are  governed  by  the  same  rule  as  elections 
for  members  of  the  General  Assembly  in  the  following  particulars  : 

1.  In  the  oaths  to  be  taken  by  the  voters. 

2.  In  the  class  of  persons  to  hold  the  elections  and  the  oath  to  be 
taken  by  them. 

3.  In  the  places  and  the  time  of  the  day  to  hold  them. 

4.  In  the  manner  of  conducting  and  returning  them,  including  all 
special  elections,  and  in  the  duty  of  the  clerks  of  the  Superior  Courts 
and  the  Grand  Juries. 

5.  In  the  several  penalties  attached  to  the  superintendent  or  other 
persons. 

6.  In  the  furnishino-  of  blanks  bv  the  Governor. 

7.  In  all  other  respects  where  applicable,  and  there  is  not  a  contrary 
provision  by  law. 


ARTICLE  II. 


JOE     GOVERNOR. 


Section'. 
1298.  Governor's  election,  etc. 
VM\.  Return  of  vote  for  Governor. 
1W>.  Governor's  term. 
1301.  Vacancy,  how  filled. 


Settiox. 

1302.  Returns  and  after  proceedings. 

1303.  Vacancy  remains,  when. 

1304.  Special  election  void,  when. 


§1298.  (1324.)   Governor  elected,  when.  The  Governor  is  elected  [quad- 
reniallyj  (a)  at  the  same  time  when  members  of  the  General  Assembly 
isfiS^'Art'  IV    ^^^  regularly  elected,  and  a  vacancy  in  the  office  is  to  be  filled  as  required 
ijec.'i,  cikuie2.by  the  Constitution  and  the  regulations  of  this  Code  elsewhere  in  con- 
formity thereto. 
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§1299.  (]o25.)  Separcite  parJcarjr,  vrlfJi  (xrlifieate  of  voif'.  for  (Jovcrnor. 
At  the  elwition  for  Governor  a  third  ])a(!kaj^(;  must  Ix;  rnad(Mii)  containing 
a  certificate  of  tlie  Govenior'rt  vol<!  Jilone,  togetlier  witli  the;  oihi-x  |)aj>er8 
of  the  election,  as  in  tlie  ease  (.1^  ni(;nih('rs  of  the  (ji(;n(;ral  Assembly, 
which  sliall  be  directed  by  mail  to  "the  President  of  the  Senate  and 
Speaker  of  the  House  of  Jiepresentatives." 

§1300.  Govcrnor\'i  official  term.  [The  term  of  office  (A'  the  Governor  of 
the  State  who  was  elected  in  ()(^tob(;r,  1872,  shall  begin  on  th(i  first  day 
of  January,  1873,  or  so  soon  thereaft(;r  as  Ik;  shall  be  inauj^urated  in  the 
manner  directed  by  the  Constitution,  and  shall  exj)ire  on  the  first  day  of 
January,  1877;  and  the  term  of  office  of  ea(;h  sucr;eeding  (xovernor,  until 
otherwise  provided,  shall  begin  on  the  first  day  of  Jainiary  next  suwx;ed-[j^^^^^^^^^^^' 
ing  the  date  of  liis  election,  or  so  soon  thereafter  as  he  shall  be  inaugu- 
rated in  the  manner  directed  by  the  Constitution,  and  expire  on  the  first 
day  of  January  four  years  next  thereafter.]     (a.) 

§1301.  Vacancy,  lioiv  filled.  [Whenever  the  office  of  Governor  shall 
become  vacant  from  any  cause,  it  shall  be  the  duty  of  the  President  of 
the  Senate,  and  in  the  event  of  the  death,  resignation  or  disal)ility  of  the 
President  of  the  Senate,  then  the  duty  of  the  Speaker  of  the  House  of 
Representatives,  within  thirty  days  after  the  office  of  Governor  has 
become  vacant,  to  order  a  special  election  to  be  held  throughout  the  State  ^ 

for  Governor  to  fill  such  vacancy,  which  said  election  shall  be  directed  to  p!  so.  * 
be  held  within  sixty  days  after  said  vacancy,  and  shall  be  held  at  the 
places  of  holding  general  elections  in  the  several  counties  of  this  State, 
and  conducted  in  the  same  manner  as  prescribed  by  law  for  the  election 
of  members  of  the  General  Assembly.]     (b.) 

§1302.  Returns,  hoiv  made,  and  subsequent  proceedings.  [The  returns 
for  every  special  election  for  Governor  to  fill  a  vacancy,  shall  be  sealed 
up  by  the  managers  thereof  separately  from  other  returns,  and  directed  to 
the  Secretary  of  State ;  and  it  shall  be  the  duty  of  the  Secretary  of  State, 
ill  the  presence,  and  with  the  aid  of  the  Comptroller  General  and  Attor- 
ney General  of  the  State,  or  one  of  them,  if  the  other  be  absent  or  under 
disability,  or  his  office  vacant,  within  twenty  days  after  said  election  has 
been  held,  to  open,  count,  and  publish  the  returns,  and  to  declare  the 
person  receiving  the  majority  of  the  whole  number  of  votes  given,  the 
duly  elected  Governor  of  the  State;  but  if  no  person  have  such  majority, 
then  it  shall  be  the  duty  of  the  Secretary  of  State  to  cause  the  returns  to 
be  laid  before  the  Senate  on  the  day  after  the  two  Houses  shall  have 
been  organized;  and  they  shall  be  transmitted  by  the  Senate  to  the,'(,) Act5ofiS72, 
House  of  Pepresentatives,  and  from  the  two  persons  having  the  highest  i^-  ^• 
number  of  votes,  who  shall  be  in  life,  and  shall  not  decline  an  election  at 
the  time  appointed  for  the  Legislature  to  elect,  the  General  Assembly 
shall  immediately  elect  a  Governor  viva  voce,  in  which  election  a  majority 
of  the  votes  of  the  members  of  the  General  Assembly  present  shall  be 
necessary  for  a  choice.]     (c.) 

§1303.    Vacancy  not  be  filled,  token.  [Should  a  vacancy  occur  in  the 
office  of  Governor  within  six  months  of  the  time  fixed  by  law  for  the 
regular  election  of  Governor,  then,  and  in  that  event,  the  Executive  ^^^^  ^       ,  -g.., 
])owers  of  the  government  shall  be  exercised  as  now  prescribed  in  the  p.  so.  " 
Constitution  of  tl>e  State,  and  no  election  shall  be   ordered  to  fill  said 
vacancy.]     (d.) 

§1304.  Special  election  void,  when.  [Should  a  vacancy  occur  in  the 
office  of  Governor^  and  at  the  special  election  ordered  no  person   shall 
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recoivo  n  majority  of  tlio  Avliole  number  of  votes  given,  that  then,  and  in 
the  event  of  an  eleetion  for  Governor  being  held  at  the  time  fixed  by  law 
for  the  regular  eleetion  of  Governor,  before  the  General  Assembly  shall 
(e>Actsofis:2.  ^^^^^'*-"'  oleeted  a  Governor  from  the  two  persons  having  the  highest  num- 
P-^^-  ber  of  votc:^,  as  provided  for   in   seetion  1302,  the  said  speeial  eleetion 

shall  be  deelared  void,  and  the  Exeeutive  powers  shall  be  vested  in  the 
pei*son  eleeted  at  the  regular  election,  as  provided  for  in  the  Constitution 
of  this  State.]     (e.) 


ARTICLE   III. 


ron     MEMBERS     OF     CONGRESS, 


Skctton*. 
1S05.  Consrressmen — Avhcn  elected. 
lo(V).  Elections  for  extra  sessions. 
1307.  Qualification  of  voters. 


Srction. 

1:508.  Proclamation  of  result. 

1809,  Election  in  case  of  a  tie. 

1310.  CommiBsions— when  applied  for. 
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§1305.  (1326.)  Time  of  electing  Congressmen.  [Members  of  the  House 
of  Representatives  of  the  United  States  Congress  shall  be  elected  on 
fa)  Acts  ofi872,  Tuesday  after  the  first  Monday  in  November  of  the  year  1872,  and  on 
the  same  day  in  every  second  year  thereafter,  by  the  voters  of  their 
respective  congressional  districts.]     (a.) 

§1306.  (1327.)'  Governor  must  order  an  election^  when.  If  an  extra 
session  of  Congress  should  be  called  after  the  expiration  of  the  congres- 
sional term,  and  before  the  next  regular  time  for  holding  such  elections, 
the  Governor  must  issue  his  proclamation  ordering  an  election  of  such 
representatives  for  such  extra  session. 

§1307.  (1328.)  Candidates  must  reside  one  year  in  district  to  he  eligible. 
Besides  the  qualifications  required  by  the  Constitution,  a  residence  of  one 
year  next  preceding  the  day  of  election  in  the  district  where  the  candi- 
date offers  is  necessary  to  make  him  eligible  to  election. 

§1308.  (1329.)  Governor  to  count  up  votes^  etc.  Within  twenty  days 
after  the  election  the  Governor  shall  count  up  the  votes,  and  immedi- 
ately thereafter  issue  his  proclamation,  declaring  the  person  having  the 
highest  number  of  votes,  and  otherwise  qualified,  to  be  duly  elected  to 
represent  this  State  in  the  House  of  Hepresentatives  of  the  United  States, 
and  for  what  period. 

§1309.  (1330.)  Incase  of  a  tie  new  election  ordered.  If  two  or  more 
persons,  equally  qualified,  should  have  the  same  number  of  votes,  the 
Governor  shall  issue  his  proclamation,  ordering  a  new  election,  in  not 
less  than  thirty  days. 

§1310.  (1331.)  Members  elect  to  apj)ly  for  commission  in  thirty  days. 
If  any  person  duly  elected  as  aforesaid,  shall  not,  within  thirty  days  after 
the  Governor^s  proclamation,  a2:)ply  for  his  commission,  the  Governor 
shall  order  a  new  election,  as  prescribed  in  the  preceding  section,  and 
vacancies  for  any  cause  are  filled  in  like  manner. 
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Article  4.— Electors  for  PreHiflent  and  Vice-PrcHident. 


AIITICLE  IV. 


ELECTORS   Foil   IMiESIDENT  AXD   vTcJO-PUKHIDION'T. 


Skction. 
1;-']].  Presidential  P>lcctors— when  chosen. 

1312.  When  and  where  to  en.st  vote. 

1313.  Viic'incies — how  filled. 

1314.  Majority  failing  to  meet. 


I.')!').  I]lef;toral  coll'ifre— how  organized. 
]'')]<).  McHHenKor  tf>  he  cho.-en, 
1317.  Pay  of  KlectorH  and  .secretary. 


§1311.  (1332.)  Presidential  ElcdorSy  when  cfiosen.  On  Tuesday  after 
the  first  Monday  In  November,  1868,  and  every  fourth  year  thereafter, 
until  altered  by  A(;t  of  Congress,  there  shall  be  an  eleetion  for  Eleetors 
of  President  and  Vice-President  of  tlie  United  States. 

§1312.  (1333.)  Governor  to  consolidate  returns  and  notify  per fions.  On 
the  twentieth  day  after  said  election  shall  have  taken  place,  it  is  the  duty 
of  the  Governor  to  consolidate  tlie  several  returns  and  immediately  notify 
those  persons  of  their  election  who  have  received  a  vote  amounting  to  a 
majority,  and  to  require  their  attendance  at  the  Capitol  on  the  first  ^Ion- 
day  in  December  thereafter  to  cast  the  vote  of  the  State  on  the  Wednes- 
day following  at  twelve  o'clock  M. 

§1313.  (1334.)  Vacancies,  lioio  filled.  In  the  event  all,  or  a  majority 
of  said  Electors  may  not  have  received  a  majority,  the  Governor  shall 
communicate  the  fact  to  the  General  Assembly,  if  in  session,  and  if  not, 
he  shall  issue  his  prclamation  convening  them  in  time  to  secure  the  vote 
of  the  State  in  the  Electoral  College.  The  General  Assembly  shall,  by 
joint  ballot,  elect  as  many  Electors  as  have  not  received  said  majority. 
If  a  majority  of  Electors  have  been  chosen  by  the  people,  they  may  fill 
the  remaining  vacancies  themselves  by  ballot,  wdiich  election  shall  be 
communicated  to  the  Governor.  If,  when  the  Electors  elected  by  the 
people,  or  by  the  General  Assembly,  or  some  by  each,  convene  at  the 
Capitol,  any  of  their  number  may  not  be  present  at  the  time  specified  for 
counting  the  vote,  a  majority  of  the  elected  may  fill  all  vacancies,  which 
shall  be  duly  communicated  to  the  Governor. 

§1314.  (1335.)  On  failure  of  majority  of  Electors  to  attend,  etc.  If  a 
majority  fail  to  attend  by  said  Wednesday  at  noon,  from  providential 
cause,  those  who  do  attend  may  adjourn  from  day  to  day  for  ten  days, 
and  if  a  majority  is  not  present  at  the  expiration  of  that  time,  the  Gov- 
ernor shall  convene  the  General  Assembly  on  ten  days'  notice,  who  shall 
fill  the  vacancies  by  election. 

§1315.  (1336.)  Electors  shall  chose  a  jjresiding  officer,  etc.  The  Elec- 
tors, when  assembled  to  cast  the  vote,  shall  choose  a  president  of  their 
body  from  their  number,  and  a  secretary  not  of  their  number;  said  sec- 
retary shall  make  a  record  of  their  proceedings  in  a  book  from  the  Exec- 
utive department  kept  for  that  purpose. 

§1316.  (1337.)  Electoral  College  to  choose  a  messenger.  Such  Electors 
shall  elect,  by  a  majority  vote,  a  messenger  to  convey  the  vote  of  Georgia, 
and  shall,  in  regard  to  that  and  all  other  matters,  proceed  according  to 
the  Acts  of  Congress  in  such  cases  made  and  provided. 

§1317.  (1338.)  Pay  and  mileage  of  Electors,  etc.  The  pay  of  Electors 
shall  be  eight  dollars  per  day  for  every  day  required  in  remaining  at  the 
Capitol  on  their  mission,  and  eight  dollars  for  every  twenty  miles  in  going 
to  and  returning  therefrom,  said  mileage  to  be  computed  as  that  of  mem- 
bers of  the  General  Assembly.     The  pay  of  the  secretary  shall  be  one 
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luiiulivd  dollars,  all  of  Avliioli  is  to  be  paid  cither  out  of  the  contingent 
fund,  or  out  of  any  money  in  the  treasury,  not  otherwise  appropriated, 
in  the  discretion  of  the  Governor. 

[Stx^.  1339,  1340,  134i;^1342,  1343  and  1344,  superseded  by  Con- 
stitution of  18(38,  Article  Y.  section  9,  clause  1,  and  xVet  of  1871-'72,  pp, 
55,  5G.] 


CHAPTER  IV. 


FOR  ORDINARY  AND  COUNTY  OFFICERS. 


Section*. 
1">1><,  Law?  fipplicd. 
1M9.  Election  of  county  officers. 
1320.  Term  of  said  oliieers. 


Skction. 
].'?21.  (xeneral  provision?. 
1322.  Notice  of  election — how  giv^en. 


§1318.  (1345.)  Article  I.  of  chapter  III.  section  1297,  a^^plies  to 
the  officers  whose  elections  are  provided  for  in  this  chapter. 

§1319.  (1346,1347,1348.)  Count i/ officers — lohcn  elected.  [Ordinaries, 
clerks  of  the  Superior  Courts,  sheriffs,  coroners,  tax  collectors,  tax  receiv- 
ers, county  surveyors,  and  all  county  oflicers,  shall  be  elected  on  the  first 
(a)  Aet5ofi8T2AVednesday  in  January  of  the  years  in  which,  under  the  Constitution 
and  laws  of  this  State,  elections  should  be  held  to  fill  such  offices,  begin- 
ninp:  on  the  first  Wednesday  in  January,  1873.]     (a.) 

§1320.  Official  term  of  county  officers.  [The  terms  of  the  present 
sheriffs,  clerks   of  the   Superior   Courts,    tax   collectors,    tax   receivers, 


p.  2y 


county  treasurers,  county  surveyors,  and  coroners,  shall  begin  on  the  first 
J^82;*^^*^^-^^*^day  of  January,  1873,  and  expire  on  the  first  day  of  January,  1875. 


And  all  succeeding  terms  of  said  officers  shall  begin  on  the  first  day  of 
January  and  expire  on  the  first  day  of  January  two  years  next  there- 
after'.] '  (a.) 

§1321.  (1349.)  General  provisions.  The  election  of  any  officer  not 
mentioned,  whose  duties  are  entirely  of  a  county  nature,  shall  be  elected 
at  the  same  time,  unless  otherwise  provided  for. 

1322.  (1350.)  Who  to  give  notice  of  elections.  When  either  of  the 
officers  mentioned  are  to  be  elected,  the  Ordinary  shall  give  thirty  days' 
notice  of  the  officers  to  be  elected,  and  the  time  of  the  election,  which 
shall  be  advertised  at  the  door  of  the  Court-house,  and  also  in  some 
gazette  printed  in  the  county,  if  any. 


CHAPTER  V. 


FOR  JUSTICES  OF  THE  PEACE  AND  CONSTABLES. 


Sectio^t. 

1323.  Election  of  .Justices  of  the  Peace. 

1324.  Ifov,-  supoiintonrlcd. 
la25.  licturnrf — how  matle. 


Skotion. 
1320.  Election— how  regulntcd. 

1327.  Election  of  conntjiblcs. 

1328.  Constable's  election,  etc. 


§1323.  (1351.)  Time  of  Election  of  Justices  of  the  Peace.     Justices  of 
the  Peace  shall  be  elected  on  the  first  Saturday  in  January  ["1873  and 
p.  22.'  ^'' every  fourth  year  thereafter]  (a)  by  the  voters  of  their  respective  districts, 

provided  they  have  resided  in  the  district  as  much  as  thirty  days  imme- 
diately preceding  the  election,  and  are  otherwise  qualified.     The  election 
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must  bo  held  at  t}i(r})]a/;(;  of  lioldiii^  Justice's  Court  for  the  district;  if 
none,  then  at  tJie  election  j)recinct;  if  no  ekiction  precitjct,  tliejj  at  S(inie 
pla(!e  in  the  district  narijcd  hy  th(;  Ordiimry,  of  whicli  Utii  days'  written 
notice  nnist  hn  ^ivtiu  in  the  district. 

§lo24.  (33/52.)  Who  hJkiM  HWpcr'mtcMd  ekcfions.  Sucli  elections  shall 
be  superintended  by  thnse  fniehohh^rs  of  the  district,  who  shall  take  the 
oath  required  in  chapter  11.  of  this  titk^,  section  128'>. 

§132-'}.  (1353.)  lidwnuH — to  v)liovt  made,  8aid  superintendents  shall 
transmit  one  return  of  said  elections  to  the  Governor  and  another  to  thr; 
clerk  of  the  Su})erior  Court  of  the  county,  who  shall  kec])  the  same  on 
file.  The  ballots  shall  be  lilvcwise  sealed  up,  and  the  immber  of  the 
district  marked  thereon  and  delivered  to  such  clerk. 

§1326.  (1354.)  .Eleetums — Junv  governed.  The  laws  governing  the 
elections  for  members  of  the  General  Assembly  govern  in  the  elections 
of  Justices  of  the  Pcixcc  whenever  they  may  be  applied,  and  are  not 
inconsistent  with  those  of  this  chapter. 

§1327.  (1355.)  Time  of  constables^  election,  etc.  Constables  arc  elected 
on  the  same  day,  month  and  place  that  Justices  of  the  Peace  are,  and 
by  the  same  class  of  voters,  once  in  two  years. 

§1328.  (1356.)  Who  to  jjveside  at  constables^  elections.  Their  electioas 
are  to  be  conducted  in  the  same  manner  as  those  of  Justices  of  the  Peace, 
'^vith  the  exceptions  that — 

1.  A  Justice  of  the  Peace  must  be  one  of  the  persons  presiding  at  a 
constable's  election,  if  there  is  one  in  commission  to  be  had,  and  lie  is  not 
a  candidate  at  the  same  election. 

2.  The  returns  must  be  made  to  the  Ordinary  of  the  county. 


CHAPTER  VI. 


CONTESTED  ELECTIONS. 


Skction. 
ir>29.  Elections— how  contested. 

1330.  In  case  of  legislators. 

1331.  Ballots  maj' be  examined. 


Section. 

1332.  Set-off  of  illegal  votes. 

1333.  Contents  of  bailiffs'  elections. 
ISS-l.  AVhat  defeats  election. 


§1329.  (1357.)  Proceedings  in  eases  of  contested  elections.  AVlien  the 
election  of  a  person  by  the  people  to  any  office  requiring  a  commission 
from  the  Governor  is  contested,  the  proceedings  are — 

1.  The  adverse  party  shall  have  five  days'  notice,  in  writing,  of  the 
intention  to  contest,  and  the  grounds  of  the  contest. 

2.  The  notice  shall  state  the  time  and  place  where  the  contestant  intends 
to  take  testimony,  and  the  names  of  the  witnesses,  if  any. 

3.  The  elect  shall  give  like  notice  of  the  time  and  place  where  he 
intends  to  take  testimony,  and  the  names  of  witnesses,  if  any. 

4.  Either  party  may  appear  by  himself,  or  attorney,  or  both,  and  cross- 
examine  the  Avitnesses. 

5.  At  the  time  of  taking  testimony,  any  judicial  officer  of  the  county 
where  •  the  testimony  is  taken  may  preside  to  preserve  order,  to  swear 
witnesses,  and  to  see  that  the  testimony  is  fliirly  and  impartially  taken 
down,  but  all  the  testimony  offi?red  must  be  written  down.  Said  officer 
has  the  power  to  subpoena  witnesses  and  compel  their  attendance,  if  in 
the  State,  and  to  issue  commissions  to  take  testimony  of  persons  out  of 
the  State,  and  to  adjourn  from  day  to  day. 

15 
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6.  All  the  ]>a|>ers  and  proooedings,  or  co]>ies  of  thoin,  must  be  traiis- 
iiiitted  to  the  Governor,  eertilied  to  by  the  pret>iding  otiieer,  or  agreed  to 
by  the  ]xtrties. 

7.  AMien  the  Governor  has  notice  of  an  intention  to  contest,  he  shall 
not  issue  the  couuuission  until  the  contest  is  decided,  or  the  time  has 
elapsed  for  it  to  begin. 

8.  Both  parties  may  appear  by  themselves  and  counsel  and  be  heard 
beibre  the  Governor,  who  shall  have  both  notified  of  the  day  when  he 
will  hear  the  contest. 

9.  Testimony  going  to  prove  the  illegality  of  a  vote,  and  the  want  of 
qualification  in  a  voter,  must  be  taken  within  thirty  days  from  the  day  of 
the  election. 

10.  Xo  proceedings  can  be  begun  to  contest  an  election  after  the  Gov- 
ernor has  issued  the  commission. 

§1330.  (1358.)  Proceedings  when  scat  of  a  member  of  Legislature  is 
confcsfcd.  The  proceedings  to  contest  the  seat  of  a  member  of  the  Gen- 
eral Assembly  are  the  same,  and  may  be  transmitted  to  the  Governor, 
who  sliall  send  the  same,  immediately  after  the  organization,  to  the  pre- 
siding officer  of  the  House  wdiere  the  contest  lies,  or  may  be  sent  direct 
to  such  presiding  officer. 

§1331.  (1359.)  When  suspected,  hcdlots  may  he  examined.  When  an 
election  is  contested,  on  the  ground  of  illegal  votes,  any  of  wiiich  it  is 
claimed,  on  affidavit,  can  probably  be  prov^en  by  resort  to  the  ballots, 
^^l^^^ ■^^■^"^■' specifying  what  ballots,  it  is  the  duty  of  the  clerk  of  the  Superior  Court 
to  deliver  the  same,  together  with  the  list  of  voters,  to  the  person  vfho 
presides  at  the  taking  of  testimony,  who  shall  examine  said  suspected 
ballots,  and  none  other,  and  have  put  down,  as  part  of  the  testimony, 
their  contents,  and  all  other  testimony  attacking  and  defending  their 
legality. 

§1332.  (1360.)  Illegal  voters  may  he  jjroven,  etc.     Illegal  votes,  by  the 

method  aforesaid  and  otherwise,  may  be  proven  by  both  parties,  and  if 

^%^^  ^^^'  ^"'  such  are  proven  on  both  sides,  one  shall  stand  against  another,  and  he  is 

elected  who  has  the  greatest  number  of  legal  votes.     All  are  considered 

legal  not  proven  to  be  illegal. 

§1333.  (1361.)  Who  decides  contests  in  constahles' election.  In  all  elec- 
tions for  constables,  corporation  officers,  or  other  officers  not  provided  for 
above,  contests  as  to  elections  shall  be  heard  before  and  decided  by  the 
Court  or  persons  who,  by  law,  issue  the  certificates  of  election.  For 
each  day  an  officer  presides  in  hearing  such  contest,  he  shall  receive  two 
dollars,  to  be  paid  by  the  losing  party,  and  for  which  such  Justice  may 
issue  a  fi.  fa. 

§1334.  (1362.)  Election  not  void  hy  reason  of  formed  defects.  Xo  elec- 
tion sliall  be  defeated  for  non-compliance  with  the  requirements  of  the 
laAV,  if  held  at  the  prop'cr  time  and  place  by  persons  qualified  to  hold 
them,  if  it  is  not  shown  that  l)y  that  non-comjiliance  the  result  is  diffi^r- 
ent  froin  what  it  would  have  been  had  there  been  a  proper  compliance. 

Gkxkral  Notk  ox  Title  XIV. — Election  of  clerk  of  Ordinary  on  second  Monday  in  January, 
1840:  7  (xa.,  473;  of  officer  of  municipal  corporation:  12  Ga.,  23;  of  county  treasurer  of  Muscogee: 
33  Ga.,  332. 


PAirr  T.— TITLE  XV.— rTTAPTER  L 

For  United  States  HcnatorH. 


227 


TITLE  XV. 

ELECTIONS  BY  Til  10  (iEXEItAL  ASSEMI5LY 


CHAPTER  L 


FOR  UNITED   STATES  SENATORS, 


Section. 
l:-!;)5.  Election  of  Senators  to  Congress. 
133G.  How  conducted. 


Srctiov. 

1337.  Vaccancics,  how  filled. 

1338.  Election,  how  ccrlified. 


§1335.  (13G3.)    United  States  Senators,  when  elected,    [The  Legislature 
of  cacii  State,  which  sliall  be  chosen  next  preceding  the  expiration  of  the 
time  for  which  any  Senator  was  elected  to  represent  said  State  in  Con-  Con^'rerSi  25th 
gress,  shall,  on  the  second  Tuesday  after  the  meeting  and  organization  i^Jat/aViarge, 
thereof,  proceed  to  elect  a  Senator  in  Congress,  in  the  place  of  such  Sena-P:^^- 
tor  so  going  out  of  office.]     (a.) 

§1336.  Election,  how  conducted,  [Said  election  for  such  Senator  shall 
be  conducted  in  the  following  manner:  Each  House  shall  openly,  by  a 
viva  voce  of  each  member  present,  name  one  person  for  Senator  in  Con- 
gress from  said  State,  and  the  name  of  the  person  so  voted  for,  who  shall 
have  a  majority  of  the  whole  number  of  votes  cast  in  each  House,  shall 
be  entered  on  the  journal  of  each  House  by  the  Clerk  or  Secretary  thereof; 
but  if  either  House  shall  fail  to  give  such  majority  to  any  person  on  said 
day,  that  fact  shall  be  entered  on  the  journal.  At  twelve  o^clock,  meri- 
dian, of  the  day  following  that  on  which  proceedings  are  required  to  take 
place,  as  aforesaid,  the  members  of  tlie  two  Houses  shall  convene  in  joint 
assembly  and  the  journal  of  each  Plouse  shall  then  be  read,  and  if  the 
same  person  shall  have  received  a  majority  of  all  the  votes  in  each  House, 
such  person  shall  be  duly  declared  elected  Senator  to  represent  said  State 
in  the  Congress  of  the  United  States;  but  if  the  same  person  shall  not 
have  received  a  majority  of  the  votes  in  each  House,  or  if  either  House  ^,  „ 
shall  have  failed  to  take  proceedings  as  required  in  this  section,  the  joint  Congres?  25th 
assembly  shall  then  i^roceed  to  choose,  by  a  viva  voce  vote  of  each  mem-  stat.'aYiarge, 
ber  present,  a  person  for  the  purpose  aforesaid;  and  the  person  having  a^'""^* 
majority  of  ail  the  votes  of  the  said  joint  assembly,  a  majority  of  all  the 
members  elected  to  both  Houses  being  present  and  voting,  shall  be 
declared  duly  elected;  and  in  case  no  person  shall  receive  such  majority 
on  the  first  day,  the  joint  assembly  shall  meet  at  twelve  o'clock,  meridian, 
of  each  succeeding  day  during  the  session  of  the  Legislature,  and"  take  at 
least  one  vote  until  a  Senator  shall  be  elected.]     (b.) 

§1337.  Elections  to  fill  vacancies.     [Whenever,  on  the  meeting  of  the 
Legislature  of  any  State,  a  vacancy  shall  exist  in  the  representation  of 
such  State  in  the  Senate  of  the  United  States,  said  Legislature  shall  pro-  ,^  , . 
ceed  on  the  second  Tuesday  after  the  commencement  and  org^anizatiou  of  Congr--?  2'th 
its  session,  to  elect  a  2)erson  to  fill  such  vacancy,  in  the  manner  herein-  smVat^T-irgt, 
before  provided  for  the  election  of  a  Senator  for  a  full  term;  and  if  a^--"^^' 
vacancy  shall  happen  during  the  session  of  the  Legislature,  then,  on  the 
second  Tuesday  after  the  Legislature  shall  have  been  organized  and  shall 
have  notice  of  such  vacancy.]     (c.) 

§1338.  Election,  how  certified.     [It  shall  be  the  duty  of  the  Governor 
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For  other  offioei"s.— Article  1.— The  Trustees. 


(d^  Act  of 


of  the  State  from  wliioli  any  Senator  shall  have  been  chosen,  as  aforesaid, 
Oonisre<5  25th  to  oertifv  liis  cUvtlon,  under  the  seal  of  the  State,  to  the  President  of  the 
t^tatVatiaige.    Senate  of  the  l^niteil  States;  whieh  eertiiieate  shall  be  countersigned  by 

the  Secretary  oi^  State  of  the  State.]     (d.) 


p.  213 


CHAPTER  11. 


FOR  OTHER  OFFICERS. 


SrcTiox. 
looO.  State  IIousc  officers,  etc. 


Section. 
loiO.  All  elections  by  Legislature— when. 


§1339.  (1364.)  State  House  offieers,  ichcn  elected^    The  Secretary  of 
State,  the  Comptroller  General,  the  State  Treasurer,  Printer,  and  Bank 
Directors  are  elected  by  the  General  Assembly,  and  their  terms  of  office  • 
and  duties  are  as  elsc^yhere  prescribed  in  this  Code. 

§1340.  (1365.)  Other  officers^  when,  elected.  All  officers  created  for  the 
service  of  the  State,  the  election  of  which  is  not  given  to  the  people,  or 
some  other  tribunal,  are  elected  by  the  General  Assembly,  in  the  same 
manner  and  time  as  the  officers  elected  by  them. 


TITLE  XYI. 

POLICE  AXD  SANITARY  REGULATIONS. 


CHAPTER  I.'^ 


LUNATIC    ASYLUM. 


Article  1. — The  Trustees. 

Article  2.—^ The  Superintendent. 

Article  3. — Admission  and  Disposition  of  Pcdients. 


ARTICLE  I. 


'THE    TRU>STEES. 


Ca)  Act  of  21- 
Feb.,  1873. 


Sectio?^. 

1341.  Management  of  A?"ylum. 

1342.  Trustecir — how  ivijpointtd. 

1343.  Salary  of  Trustees. 
V.iA\.  Authority  of  Trustees. 
1345.  Officers — how  aiJpointed. 


Section. 
134(5.  Offices  to  bo  separate. 

1347.  Bond  of  treasurer. 

1348.  Accounts. 

1349.  Annual  report  of  Trustees. 
135U.  Estimates, 


^J341.  (1360.)  Mana/jed  hy  jive  Trustees.  The  State  Lunatic  Asylum 
at  ]\Iid\vay,  near  Milledgeville^  is  solely  the  property  of  the  State,  and  is 
under  the  management  of  [five]  (a)  Trustees. 


*Sce  Cobb'a  Digest,  pp.  729,  73G;  Act  of  1857,  p.  123. 
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The  Trustees. 

§1342.  (13G7.)  Trud(WiS,  how  appoiriM.  SjiI(]  TniHt^-OH  aro  bif^nniully 
appointed  by  tlio  Governor,  on  the  first  Monday  in  l)('A'Jtui\)('Sj  and  in 
sueli  manner  that  one  of  tlie  Trnst(;es  sliall  be  contimied  in  ofliee  for  a 
second  terra,  tliat  there  may  be  always  one  member  of  tiie  board  who  has 
experience  in  the  affairs  of  the  Asylum. 

§1343.  Salary  of  TrudecH.    ['i'h(!  annii?il  salary  of  eacli  Trustee  shall 
be  three  hundred  dollars  in  full  of  all  allowances  and  exjjenses;  and  the r'tb.,  W^. 
same  may  be  paid,  one-half  every  six  months,  upon  Executive  warrant 
therefor.]     (b.) 

§1344.  (13G8.)  Auihority  of  Trustees.    They  have  authority— 

1.  To  prescribe  all  the  rules  and  regulations  for  tlie  management  of 
the  institution,  not  conflicting  with  the  law. 

2.  To  appoint  all  the  officers,  point  out  their  duties,  and  fix  their  sala- 
ries. 

3.  To  create  such  other  offices,  and  select  the  incumbents,  if  in  their 
judgment  such  is  necessary  to  an  efficient  administration. 

4.  To  remove  from  office,  when  the  incumbents  fail  to  discharge  well- 
their  duties,  or  are  guilty  of  any  immoral  or  unfaithful  conduct,  and 
cause  to  be  prosecuted  any  officer,  or  other  person,  who  shall  assault  any 
inmate  of  said  institution,  or  use  toward  such  any  other  or  greater  vio- 
lence than  the  occasion  may  require. 

5.  To  hold  in  trust  for  said  Asylum  any  grant  or  devise  of  land,  or 
bequest  or  donation  of  money,  or  other  property  for  the  general  use  of 
the  institution,  or  the  particular  use  defined. 

6.  To  visit  the  institution  monthly  by  at  least  one  of  the  board,  semi- 
annually by  a  majority,  and  annually  by  all  of  them,  at  such  time  as 
they  may  agree  upon. 

7.  To  bring  suit  in  their  nameS  for  any  claims  the  institution  might 
have,  whether  arising  upon  contract  or  tort. 

§1345.  (1369.)  Officers  designated.  The  officers  of  the  Asylum, 
appointed  by  the  Trustees,  are  a  superintendent,  an  assistant  physician,  a 
treasurer,  a  steward,  assistant  steward  and  matron,  whose  salaries  are 
paid  quarterly  out  of  the  annual  appropriations. 

§1346.  Offices  to  he  separate.    [The  offices  of  treasurer  and  steward  shall 
be  separate  and  distinct,  and  no  two  offices  pertaining  to  said  institution, 'T\Act  of  2ist 
or  its  government,  shall  be  held  by  one  and  the  same  person.]     (a.)  ^''"    '"' 

§1347.  (1370.)  Treasurer's  bond.  The  treasurer  must  give  bond  and 
security  in  the  sum  of  five  thousand  dollars. 

§1348.  Itemized  accounts.     [It  shall  be  the  duty  of  the  steward  and 
treasurer,  or  either  of  them,  to  present  to  the  Governor,  with  each  quar- 
terly application  f^r  funds  from  the  treasury,  an  exact  itemized  account  b'  Act  of  2ist 
of  his  expenditures  for  the  preceding  quarter,  accompanied  with  a  dupli-    -^••^*"^- 
cate  voucher  for  the  sums  disbursed  by  him  for  the  said  preceding  quar- 
ters.]    (b.) 

§1349.  (1371.)  Annual  report  of  Trustees.  At  the  close  of  each  fiscal 
year,  which  terminates  on  the  first  day  of  October,  the  Trustees  shall 
make  to  the  Governor,  to  be  by  him  laid  before  the  General  Assembly, 
in  connection  with  his  annual  message,  a  full  report  of  the  condition  of 
the  Asylum,  in  all  its  departments,  [embracing  the  amount  of  each  kind 
of  provisions,  drugs,  clothing  and  bedding  purchased;  of  whom  pur- 
chased, price  paid  and  aggregate  cost ;  number  of  persons  received,  died 
and  discharged ;    dates   of  reception,  discharge  and  death ;    male  and 
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Article  2. — The  Superintendent. 

vrt- \etsons6c-^'^^^^^^^^^>   pauper  and  }>nv  patients,  and  partial   pay,  if   any;    and   also 
'CO.  p.  lA.         whether  payniont  was  made  in  clothino-^  provisions  or  currency.]     (a.) 

§1350.  Trustees  shall  present  csfimafcs.  [It  shall  be  the  duty  of  the 
Trustees  to  ]nvsent  to  the  Governor,  at  least  ten  days  before  the  annual 
nieetiniTS  of  the  General  Assembly,  an  exact  estimate  of  tlie  amount  of 
money  required  for  the  support  of  the  said  Asylum  for  the  succeeding 
year ;  and  they  shall  set  fortli,  luider  separate  and  distinct  heads — a  division, 
to-wit :  Subsistence,  clothings  fuel  and  transportation,  salaries,  Avages, 
medical  snj^plies,  ordinary  re])airs  and  special  improvements — the  several 
a)K\ct^of  Jin  amounts  required  for  each  of  said  departments  of  expenditure,  and  the 
Governor  shall  submit  the  same  to  the  Legislature  as  data  upon  which 
their  appro})riations  may  be  made  for  the  annual  support  of  said  institu- 
tation  ;  and  said  appropriations,  or  so  much  thereof  as  may  be  necessary, 
shall  only  be  used  for  the  division  of  expense  for  which  it  is  estimated 
for,  and  no  portion  estimated  for  each  de})artment  of  expenditure  be 
diverted  to  or  used  for  any  other  department  of  expenditure.]     (b.) 


ARTICLE  II. 

THE      SUPEEINTENDENT. 

Sectiok.  I  Section. 

1351.  Must  be  a  physician.  1     1352.  Duty  of  Superintendent. 

§135L  (1372.)  Superintendent  of  Asylum.     The  principal  officer   of 
said  xVsylum  is  the  Superintendent,  who  shall  be  a  skillful  physician. 
§1352.  (1373.)  Superintendents  duties.    It  is  his  duty — 

1.  To  reside  constantly  on  the  premises,  and  devote  his  professional 
services  exclusively  to  the  use  of  the  Asylum,  for  which  purpose  he  must 
be  furnished  w^ith  a  suitable  residence. 

2.  To  take  charge  of  and  exercise  control,  subject  to  the  trustees, 
over  every  department  of  the  institution,  and  have  control  over  all  resi- 
dent officers,  attendants  and  servants  employed  therein. 

3.  To  discharge  all  duties  any  way  connected  with  the  restoration  to 
health  or  sanity  of  the  inmates. 

4.  To  make  an  annual  report  to  the  trustees,  on  the  first  day  of  Octo- 
('a)Actsofi%.>^^^^^  ^^  ^^^  ^^^^  affairs  of  the  institution  under  his  supervision,  [and  shall 
'66,  p.  24.         account  for  all  his  expenditures  on  vouchers,  in  the  same  form  as  those 

which  are  made  in  accounting  for   disbursements  in  the  Commissary 
Department  of  the  United  States.]     (a.) 


VAllT  I.— TITLE  XYL—CUAVTVAi  I. 


2;n 


Article  3.— The  admiHsion,  management  and  diMcharKC  of  patientn. 


AirnCLE  ILL 


THE   ADMISSION,   MANAGEMENT   AND    J>ISf:irAIl(iE   OF   PATJKXT.S. 


l'.]f)'.i.  Who  may  bo  inmntos, 

'l'■'h^{.  Inmiitcs — how  (;hissifi(;(l. 

VWt.  Aj);irtiiu>ntH  of  Asylujii. 

l.T)!).  (J(;orKiiinH  profcrrod. 

l.T)?.  (JcorKiii'  t'iiy  pii-tionls.  ' 

V.'M.  Non-resident  jr.iy  pji.ticnts. 

1359.  I'jiy  pjiticiils  (!l;is.si(ied. 

loOO.  Corti licit tion  of  r)iiup(3r  pntionts. 

l."-)(51.  Supi)oi't  (d"  piiupcr  piiticnts. 

18()'2.  Piiupors  to  |)ny — vvhiui. 

1363.  Clothing,  etc.,  of  discharged  paupers. 


].';<',l,  iinniitoy,  mny  ho  tried. 

];'<<■>;").  Trijii — liow  rlcrriJindcd. 

I'.'J')!').  AdKii-xion  of  irKiljrijitX'H, 

l:')'/?.  J  iieljrijitcs— how  koi^t. 

ll'nS.  Iri,>;in(;  no^rrocs,  etc. 

].'')'.).  lii.siine  convicts. 

1:;T0.  (JonvictH — liow  HUpported. 

1.''.71.  (/ur<!d  convict," — how  disposed  of. 

].'>72.  lJn(;ortificd  patients, 

]37:}.  I'c-coinitiitiiicnt  of  inmates. 

1371.  insane  criminals. 


§1353.  (1374.)  Who  may  he  inmates,  l^crsoii.s  wlio  may  I  become 
inmates  of  said  Asylum  are  either  lunatics,  idiots,  epileptics,  or  demented 
inebriates. 

§1354.  (1375.)  Classification  of  inmates.  The  inmates  are,  divided 
into  the  following  classes  : 

1.  Pay  or  pauper  patients  residents  of  this  State. 

2.  Pay  patients  being  non-residents. 

3.  Insane  penitentiary  convicts. 

4.  Insane  negroes,  in  certain  cases. 

§1355.  (1376.)  Asylum  to  he  divided  into  apartments.  The  trustees  of 
the  Asylum  shall  see  that  proper  and  distinct  apartments  are  arranged 
for  said  patients,  so  that  in  no  case  shall  the  negro  and  the  white  person 
be  together,  nor  the  penitentiary  convicts  with  either,  and  males  and 
females  shall  be  kept  separately. 

§1356.  (1377.)  Georgia  inmates  preferred.  Citizens  of  our  own  State 
shall  have  preference  to  non-residents  when,  at  the  time  of  the  application, 
all  can  not  be  accommodated,  and  if  such  a  contingency  should  happen, 
it  must  be  reported  to  the  Governor  without  delay,  who  shall  communi- 
cate the  fact  to  the  General  Assembly. 

§1357.  (1378.)  Resident  pay  patients,  hoio  admitted.  A  pay  patient, 
res'ident  of  this  State,  shall  not  be  admitted  unless  accompanied  by  authen- 
tic evidence  of  lunacy,  according  to  law,  or  there  is  produced  the  certifi- 
cate of  three  respectable  practicing  physicians,  well  acquainted  with  the 
condition  of  the  patient,  or  one  from  such  physicians,  and  two  respectable 
citizens,  stating  the  cause  of  the  application. 

§1358.  (1379.)  Non-resident  pay  patients,  how  admitted.  A  pay  patient, 
not  a  resident  of  this  State,  shall  not  be  admitted  unless  acompanied  by 
an  authentic  record  of  a  conviction  of  a  malady,  wdiich,  by  the  law  of 
this  State,  is  a  ground  of  admission,  from  a  Court  having  jurisdiction, 
or  shall  produce  a  certificate  like  that  required  in  this  State,  together  with 
the  certificate  of  the  Judge  having  jurisdiction,  who  shall  state  officially, 
that  the  certificate  of  said  physicians  and  other  persons,  are  genuine  and 
entitled  to  full  credit.  And  shall  then  not  be  received  until  the  pay- 
ment of  expenses  is  secured. 

§1359.  (1380.)  Pay  patients  may  he  classified.  Pay  patients  maybe 
divided  into  different  classes,  according  to  the  accommodation  desired  and 
their  means  of  paying. 

§1360.  (1381.)  Pauper  patients,  and  hoio  they  are  certified.  ^Vhen  a 
person  has  been  convicted  of  a  malady  requiring  him  to  be  committed  to 
said  Asylum,  it  is  the  duty  of  the  Court  presiding  at  the  trial  to  certi:f^'  if 
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said  pei'sou  bo  n  pauper.  He  shall  not  bo  cortified  a  paiipor  unless  in 
-vvliolo  or  in  part  supported  by  the  county,  or  tlie  county  is  bound  for  his 
sui^ixn't  under  the  law.  If  there  are  jiorsons  who  bv  law  are  bound  and 
able  to  su}>]Hn-t  him,  the  names  of  such  persons  must  be  p^iveu.  If  the 
pei-son  has  means  enough  to  support  himself  in  part,  the  amount  of  such 
means  nuist  be  stated  and  must  be  paid  toward  his  support. 

§1  oGl .  (1 382.)  Pa}(]}cr  paficnfs,  Jww  supported.  A  certiiicate  of  pauper- 
ism entitles  the  pei-son  to  be  supported  at  the  expense  of  the  State.  Those 
for  whose  support  others  are  bound  nuist  be  furnished  with  suitable  snj)- 
]iort  bv  the  State,  and  the  expense  collected  out  of  such  other  persons  by 
the  trustees. 

§1362.  (1383.)  Pauperism  ceasing,  patients  must  p)ay.  If  a  patient 
committed  as  a  pauper,  or  as  of  limited  means,  becomes  entitled  to  an 
estate,  said  estate  is  bound  for  his  support  according  to  its  value,  and 
whoever  holds  it  may  be  compelled  to  secure  to  the  Asylum  its  proper 
charges,  or  to  turn  over  to  the  trustees  the  property  to  be  held  for  such 
jiurpose., 

§1363.  (1384.)  Discharged  paupers  must  he  clad,  etc.  A  pauper  patient 
shall  not  be  discharged  from  the  Asylum  without  proper  clothing  and 
a  sum  of  nioney  necessary  to  carry  him  to  his  residence  or  the  county 
from  whence  he  was  sent. 

§1364.  (1385.)  Tried  of  lunacy  may  he  demanded,  etc.  If  before  or 
after  admission  of  a  pay  patient,  resident  or  non-resident,  by  certificate, 
the  person  alleged  to  be  a  lunatic,  or  his  friend  or  relative,  may  make  a 
demand  of  the  superintendent  for  a  trial  of  the  question  of  lunacy  by 
jury,  which  shall  be  had  without  delay,  according  to  law,  in  the  county 
of  Baldwin. 

§1365.  (1386.)  Hoio  trial  may  he  demanded.  The  like  demand  and 
trial  may  be  had  by  all  patients  who  have  been  convicted  of  lunacy, 
*  if  the  person  demanding  it,  being  relative  or  friend,  will  make  an  affida- 
vit that  he  believes  the  alleged  cause  of  commitment  did  not  and  does 
not  exist,  and  that  the  conviction  was  obtained  by  fraud,  collusion,  or 
mistake.  The  same  right  exists  when  there  is  an  affidavit  that  the  cause 
of  commitment  has  ceased  to  exist,  and  there  is  a  refusal  by  the  super- 
intendent to  discharge  after  demand  made. 

§1366.  (1387.)  Inebriates  may  he  admitted.  When  by  a  provision  of 
this  Code,  elsewhere  made,  a  person  is  declared  to  be  an  inebriate  and 
incapable  of  managing  his  property,  such  person,  by  his  own  consefit,  if 
capable,  and  if  incapable,  by  the  consent  of  his  nearest  relative,  or  when  a 
person  is  not  so  declared,  but  has  the  certificate  of  three  physicians,  and 
is  himself  willing,  such  person  may  be  received  into  said  Asylum, 
allowed  the  use  of  appartments  devoted  to  him,  or  such  as  are  suitable, 
and  be  treated  as  a  patient  thereof. 

§1367.  (1388.)  Inebriates,  Jww  kept.  Such  patients  shall  never  be  placed 
in    company  with    any  other   class  of  patients  without  their   consent, 
.,..    nor  placed  in  confinement  unless  they  are  dangerous  to  themselves  or 
'66,  pp.  24, 2.5.    others.     [-'^^'^'7  must  pay  tor  tlieir  support  as  pay  patients,  and  be  subject 
to  the  control  of  the  superintendent  as  other  pay  patients  until  dis- 
charged.]    (a.) 

§1368.  (1389.)  Insane  negroes,  etc.  Apartments  must  be  provided 
for  insane  negroes,  residents  of  this  State,  who  are  able  or  unable  to 
support  and  take  care  of  themselves.  Those  n(3groes  y/ho  are  able  must 
pay  for  their  support;  those  unable  must  be  supported  as  other  pauper 
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patients.  The  certificate  of  the  Ordinary  of*  tlu;  county  wlicrc  the  rif.'^rro 
resides  of  liis  condition,  ni(!iitally  aruJ  pecuniarily,  sliall  f>e  sufficient  to 
grant  fiis  adrnitance. 

§13()9.  (1300.)  Insane  convidfi — hrm  (uhaiUcA.  If  a  j)cnitentiary  con- 
vict becomes  afflicted  so  as  \\u\  afflic^tion  would  entitle  another  person  to 
a  place  in  said  Asyluin,  \u\  sh;ill  Ix;  r(;c(!ived  therein  if*  ar;cr>ni[)anied  by 
the  certificate  of*  the  physi(;ian  to  the  pe])it(;ntiary  and  the  jirineipal  kee]'K;r 
thereof  of  said  fact.  The  (certificate  shall  also  sIjow  the  name  of  the 
convict,  the  offense  for  whi(;h  sentenced,  tfie  county  from  whence  sen- 
tenced, and  his  term  of  servi(!e,  which  shall  be  fil(;d  away. 

§1370.  (1301.)  JIow  .ntpported.  If  said  convict  has  the  necessary 
means,  he  shall  ])ay  for  his  sup])ort  as  long  as  he  remains  at  the  Asylum. 

§1371.  (1392.)  Cured  convicts — how  disposed  of.  If  such  convict 
shall  recover  })efore  his  term  of  service  has  expired,  the  fact  shall  at  once 
be  certified  by  the  superintendent  to  the  princij)al  keeper  of  the  j^eni- 
tentiary,  who  shall  forthwith  have  said  convict  taken  back  into  the  peni- 
tentiary. 

§1372.  (1393.)  Temporary  disposition  of  patients.  Whenever  there 
shall  be  an  application  for  admission  unattended  by  the  requsite  evi- 
dences, the  superintendent  has  authority  to  receive  and  provide  for  the 
person  for  a  reasonable  time,  provided  a  sufficient  sum  shall  be  advanced, 
for  his  maintenance  in  the  meantime. 

§1373.  (1394.)  Absentees  for  three  months  must  he  re-committed  in 
form.  When  a  person  has  been  properly  received  as  a  patient,  but  is 
absent  for  as  long  as  three  months,  either  from  discharge,  elopement,  or 
removal  by  friends,  he  cannot  be  received  at  the  Asylum  without  going 
through  the  process  required  in  this  chapter,  according  to  the  class  of 
patients  of  which  he  may  be. 

§1374.  (1395.)  Insane  criminals — hoio  dealt  with.  When  a  person 
has  been  acquitted  of  a  capital  crime  on  the  ground  of  insanity,  and  such 
person  is  committed  to  the  Asylum,  he  shall  not  be  discharged  thence 
except  by  special  Act  of  the  Legislature.  If  the  crime  is  not  capital,  he 
shall  be  discharged  by  warrant  or  order  from  the  Governor.  If  sentence 
is  suspended  on  the  ground  of  insanity,  upon  restoration  to  sanity  the 
superintendent  shall  certify  the  fact  to  the  presiding  Judge  of  the  Coui't 
where  he  was  convicted. 
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§1375.  (1396.)  Ilosj^itals — Jioiv  established.     The  corporate  authorities 
of  any  city  or  town  may  establish  in'them,  respectively,  or  in  the  vicinity 


''See  Cobb's  Digest,  pp.  368-377. 
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thereof,  hospitals  or  pest  houses,  to  be  subject  to  such  regulations,  not 
contrary  to  law,  as  such  corporate  authorities  may  make  to  prevent  the 
spivad  of  infectious  or  contagious  diseases  ;  but  in  all  crises  where  such 
authorities  of  a  town  may  establish  hos]ntals  or  post  houses  out  of  their 
own  juris Jictional  liuiits,  such  establishments  shall  be  only  on  land 
ac4uireil  by  such  corporation  for  protection  against  the  spread  of  disease 
-  within  its  own  limits;  in  all  other  Ciises  the  Ordinary  of  each  county, 
respectively,  are  vested  -with  the  power  to  establish  such  hospitals  and 
make  such  regulations. 

§137(3.  (1397.)  Quarantine — hoic  prescribed  and  regulated.  The  cor- 
porate authorities  of  such  town  may,  from  time  to  time,  prescribe  the 
quarantine  to  be  observed  by  all  vessels  arriving  within  the  harbor  or 
vicinity  of  such  town,  and  regulations  therefor,  not  contrary  to  law;  and 
such  regulations  may  extend  to  all  persons,  goods,  and  eifects,  arriving 
ill  such  vessels,  and  to  all  persons  going  on  board  of  the  same.  Any 
person  violating  such  regulations,  or  any  of  them,  after  personal  notice, 
or  after  other  notice  thereof,  given  for  five  days,  in  such  manner  as  may 
be  prescribed  by  such  corporate  authorities,  or  in  the  absence  of  any 
mode  so  prescribed,  by  notice  of  such  regulation  for  five  days  in  some 
newspaper  in  such  town,  or  where  there  is  no  newspaper  by  notice  posted 
up  at  some  public  place  in  such  town  for  the  same  length  of  time,  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  liable  to 
fine  of  not  more  than  five  hundred  dollars :  Provided,  nothing  herein 
contained  shall  prevent  the  infliction  by  the  corporate  authorities  having 
power  to  pass  ordinances  or  by-laws  of  such  other  penalty  not  exceeding 
one  hundred  dollars  fine,  in  lieu  of  the  penalty  first  above  named,  as 
may  be  prescribed  in  any  such  ordinance  or  by-law. 

§1377.  (1398.)  Quarantine  ground.  Any  town  may  establish  a  quar- 
antine ground  therefor  at  any  place  within  the  harbor,  if  a  seaport  town, 
but  in  such  manner  as  not  to  interfere  with  the  rights  of  private  prop- 
erty; and  the  jurisdiction  of  the  corporation  of  Savannah  shall,  in  cases 
of  quarantine,  extend  to  all  ships  and  vessels  which  shall  enter  at  any 
port  or  inlet  from  Ossabaw  sound  to  Tybee,  including  all  inlets,  rivers 
and  creeks  within  those  limits. 

§1378.  (1399.)  Vessels  may  he  removed  to  quarantine  ground.  The, 
health  officer  or  visiting  physician  of  such  town  may,  under  the  direction 
of  the  corporate  authorities,  cause  any  vessel  arriving  therein,  or  in  the 
vicinity,  if  the  vessel  or  cargo  is  in  his  opinion  so  foul  or  infected  as  to 
endanger  the  public  health,  to  be  removed  to  the  quarantine  ground  or 
other  proper  place  to  be  inspected,  and  any  master,  seaman  or  ])aesenger 
belonging  to  any  vessel  supposed  to  have  any  infection  on  board,  or  from 
a  port  where  any  dangerous  infectious  disease  prevails,  refusing  to  answer 
on  oath  such  inquiries  as  may  be  made  by  any  health  officer,  relating  to 
any  infection  or  disease,  -shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  l)e  liable  to  pay  a  fine  of  one  hundred  dollars. 

§1379.  (1400.)  Persons  escaping  quarantine,  how  decdt  ivith.  If  any 
person  ordered  to  perform  quarantine  shall  escape,  any  Justice,  on  com- 
plaint tliereof  on  oath,  may  issue  his  Avarrant  to  the  sheriff,  constable,  or 
town  marshal,  to  arrest  and  deliver  such  person  to  the  custody  of  the 
officers  of  the  quarantine,  and  any  person  attempting  to  escape  may  be 
forr'i])ly  detained  at  the  place  of  quarantine  by  such  officers. 

§1380.  (1401.)  Master  of  vessels  must  deliver  hill  of  health,  etc.  The 
master  of  any  vessel  ordered  to  j^erform  quarantine  shall  deliver  to  the 
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officer  a])])()iiit(Ml  to  son  it  jXTformcd  lii.s  liill  of  l)(!altli  and  niaiilP-Ht,  log- 
book and  journal;  if  jjo  fails  to  do  so,  or  to  repair,  in  jiroper  time  after 
notice,  to  tlu;  quarantine  ground,  or  slinll  depart  tlienee  without  autlir)rity, 
he  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  in 
a  sum  not  less  than  two  hundred  dollars. 

§1381.  (1402.)  Tnhind  travckrH  to  'perform  rjuarantine.  Any  person 
coming  into  town  by  land  from  a  ])lace  inf(;ct(;d  with  a  contagious  disease 
may  be  compelled  to  perform  quarantine  by  th(;  hcdih  officer,  under  the 
direction  of  the  corporate  authorities,  and  n-strained  from  trav(.'ling  until 
discharged;  and  any  ])erson  thus  restrained,  traveling  Ix-foi-e  he  is  dis- 
charged, shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  may  be 
finetl  in  a  sum  not  exceeding  one  hundred  dollars. 

§1382.  (1403.)  Didy  of  pilots  before  entering  vessels .  It  shall  be  the 
duty  of  any  pilot  before  entering  on  board  of  any  vessel,  to  make  strict 
inquiry  of  every  master  or  commander  of  the  same  as  to  the  state  of 
health  in  such  vessel,  and  in  case  it  be  found  that  any  malignant,  conta- 
gious or  infectious  disease  is  on  board  such  vessel,  such  pilot  shall  not 
enter  therein,  under  the  penalty  of  one  hundred  dollars  and  removal  from 
office;  and  any  such  master  or  commander  refusing  to  answer  any  such 
reasonable  inquiry,  or  giving  false  information  in  answer,  may  be  fined 
in  a  sum  not  exceeding  five  hundred  dollars. 

§1383.  (1404.)  Persons  on  hoard  of  vessels  shall  observe  quarantine. 
No  person  on  board  such  ship  or  vessel  in  Avhich  such  disease  shall  exist, 
or  whilst  such  ship  or  vessel  is  performing  quarantine,  shall  come,  or  be 
j)ermitted  to  come  on  shore  or  land  from  such  vessel,  without  permission 
from  the  proper  authority,  under  the  penalty  of  fine  and  imprisonment, 
at  the  discretion  of  the  Court,  and  any  person  going  on  board  such  ves- 
sel (except  the  health  officer  or  visiting  physician)  and  returning  without 
such  permission  shall  be  liable  to  the  same  penalty. 

§1384.  (1405.)  Proclamation  of  Governor  as  to  contagious  diseases. 
The  Governor  of  this  State  may,  by  proclamation,  whenever  he  shall 
deem  it  necessary,  give  such  orders  to  prevent  the  spread  of  contagious  or 
infectious  diseases  within  the  State,  and  make  such  appointments  and 
regulations  concerning  the  same  as  shall  by  him  be  deemed  proper,  and 
be  stated  in  such  proclamation,  and  any  person  violating  such  orders  or 
regulations  may  be  j&ned  or  imprisoned  at  the  discretion  of  any  Court 
having  jurisdiction. 

§1385.  (1406.)  Violators  of  quarantine  may  he  indicted.  Any  person 
coming  into  this  State  by  land  or  water  from  any  place  infected  with 
contagious  disease,  and  in  violation  of  quarantine  regulations,  may  be 
indicted  in  any  count}"  in  which  he  may  be  found,  and,  on  conviction,  be 
fined  in  a  sum  not  exceeding  five  hundred  dollars,  and  be  imprisoned  in 
the  common  jail  at  the  discretion  of  the  Court. 

§1386.  (1407.)  Persons  concealing  smcdl-poxindictahlc.  Any  physician 
or  other  person  who  shall  conceal  a  case  of  small-pox,  or  varioloid,  or  any 
modification  of  the  same,  within  any  incorporated  city,  town,  or  in  any 
county  in  this  State,  by  not  giving  immediate  notice  thereof  to  the  Mayor, 
Intendant,  or  health  officer,  or  Ordinary,  may  be  indicted  and  fined  in  a 
sum  not  exceeding  five  hundred  dollars,  or  imprisoned  at  the  discretion 
of  the  Court. 

§1387.  (1408.)  Fines,  how  disposed  of.  All  fines  and  forfeitures  arising 
out  of  the  violation  of  any  quarantine  or  other  sanitaiy  regulation  shall 
be  paid,  after  deducting  the  proper  expense  of  collection,  into  the  treasuiy 
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of  the  city  or  county,  and  may  be  expended  in  aid  of  the  quarantine  and 
other  siinitnry  laws,  and  toward  the  support  of  the  poor  thereof. 

§1388.  (1409.)  Pcrfonnance  of  quaranthic — how  ccrfificd.  It  shall  be 
the  duty  ot  the  health  officer  of  any  port,  or  the  authorized  visiting  phy- 
sician thereof,  after  a  vessel  shall  have  duly  perforuied  quarantine,  to 
iinve  a  certiticate  thereof  to  the  master  or  conmiander,  under  a  penalty, 
for  every  refusal,  of  one  hundred  dollars  ;  and  in  case  of  such  refusal,  or 
of  there  being  no  such  health  officer  or  attending  physician  of  the  port 
or  place,  such  certificate  shall  be  granted  by  constituted  authorities  of 
such  })ort  or  place  ;  the  fee  for  such  certificate  shall  be  two  dollars  for 
every  ^•essel  of  more  than  two  hundred  tons,  and  one  dollar  for  every 
vessel  of  not  more  than  two  hundred  tons. 

§1389.  (1410.)  Fees  of  health  ojjicer,  Jioiv  paid.  For  visiting  any  vessel 
when  requiral,  and  granting  a  certificate  of  the  health  of  the  crew  and 
passengers  on  board,  the  fee  of  the  health  officer  or  visiting  physician,  to 
be  paid  by  the  master  of  such  vessel  before  she  shall  be  permitted  to 
enter,  shall  be  tAvo  dollars — coasting  vessels  coming  from  one  inlet  in  the 
State  to  another  inlet  in  the  same,  excepted. 

§1390.  (1411.)  Small-pox  Jiosjyltals.  [The  Ordinary  of  each  county,  or 
the  corporate  authorities  of  any  town  or  city  in  this  State,  within  the 
I'?) '■^^^Ig*^^^^^'^"  limits  of  which  the  small-pox  has  appeared,  or  may  appear,  are  author- 
ized and  empowered  to  provide  a  suitable  hospital  for  those  so  afflicted, 
and  to  furnish  them  w^ith  medical  or  any  other  attention  that  in  their 
judgment  those  so  afflicted  may  require.]     (a.) 

Ou  this  law :    33  Ga.,  508  ;  37  Ga..  282. 

§1391.  (1412.)  Quarantine  regulations.  [Such  Ordinary  or  corporate 
authorities  may  also  provide  proper  quarantine  regulations  to  prevent 
the  spread  of  said  disease :  Provided^  that  no  person  shall  be  forced  to 
'S.'p!*4?^'^^^^  leave  liis  or  her  home  to  go  to  the  hospital  aforesaid,  when  they  are 
properly  provided  for  and  guarded  at  their  own  expense;  said  Court  shall 
not  pay  any  expense  of  any  case  so  situated.]     (b.) 

§1392.  (1413.)  Expenses.  [Said  Ordinary  or  corporate  authorities  shall 
make,  or  cause  to  be  made,  a  proper  and  just  account  of  all  expenses 
l^Actsof  1865-  accruing  from  such  quarantine  and  other  attention,  either  medical  or  nurs- 
ing, of  all  they  may  have  under  control,  and  who  submit  to  the  regulations 
of  said  Court  or  corporate  authorities.]     (a.) 

[Section  (1414.)  Omitted,  because  repealed  by  Act  of  1863.  See  Acts  of 
18G2-3  p.  162.     This  section  was  put  in  Irwin's  Code  by  mistake.] 

1393.  (1415.)    Vaccine,  how  distributed.    [The  Governor  is  authorized 

and  required  to  procure  the  necessary  quantity  of  genuine  vaccine  matter, 

'66,1)! "&?^'^^^'  either  by  purchase  or  manufacture,  at  such  reasonable  compensation  as  he 

may  contract  for,  and  have  the  same  transmitted  to  the  Ordinaries  of  each 

county  in  this  State  for  immediate  use.]     (a.) 
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1  lOJ.  I'enalty  fftf  illcfral  pnictico. 

1  U)'.',.  J)(;feridarit,  iiii4,-'l,  .-diow  aiillioiity. 

14't).  JJoard  confined  to  itrf  Hchool. 

140').  Jjicen.se  fee. 

1400.  What  physicifinH  exempt. 

1407.  J)i-u;<KiHt  inu.-t,  obtain  licenHC. 

1  IDS.  j'Mu.it  .sliow  his  authority. 

14U'J.  Who  arc  exeini^t. 


§1394.  (1410.)    Who  may  practice  raedlclnc.    Any  wliito  por-on  wlio  Act_of  i8->3-'>i 
lias  received  a  diploiiui  from  any  medical  college  of  tlie  State  of  Georgia/'* 
witlioiit  regard  to  tlic  school,  is  authorized  to  practice  to  the  extent  of  the  ', 

powers  given  in  said  diploma,  su})jcct  to  the  provisions  hereinafter  set 
forth. 

§1395.  (1417.)  AutJwrity  of  hoard  of  physicians.  Tliere  is  estal)- ;^.^*^f  ^f^i^r 
lished  in  this  State  a  Board  of  Physicians  of  the  Allopatliic  school,  who  i85i-'52,  p.  271. 
have  the  authority — 

1.  To  meet  annually,  or  oftener,  at  the  call  of  any  three  of  their  ^^)  Acts  of  186.5- 
number,  at  [the  city  of  Milledgeville,]  (a).  Thirty  days'  notice  must  jje  IbihFth.f'i^Ti. 
given  of  annual  meetings. 

2.  To  elect  all  officers  and  to  fill  all  vacancies. 

3.  To  be  a  body  corporate,  with  the  right  to  exercise  all  the  powers 
usual  in  such  associations  that  are  necessary  to  their  organization,  if  in 
conformity  to  the  Constitution  and  law^s. 

4.  To  grant  licenses  to  all  applicants  who  under  the  law  are  entitled 
thereto,  and  to  fix  the  fee  therefor  when  not  fixed  by  law. 

5.  To  prescribe  a  course  of  reading  to  those  who  study  medicine  under 
private  instruction  which  shall  be  obligatory  upon  all  who  may  apply  to 
the  board  for  examination. 

§1396.  (1418.)  Duty  of  the  board.     It  is  their  duty —  Act  of  182-5,  c. 

1.  To  grant  licenses  to  practice  to  all  physicians  [of  their  school  who^'^^'* 
present  their  diplomas  from  incorporated  medical  colleges  of  Georgia 
without  examination.]     (a.) 

2.  To  grant  such  licenses  to  all  other  persons  who  undergo  a  satisfac- 
tory examination,  [and  to  revoke  such  license  whenever  satisfactory  evi-  'Slt^^'-A!'  Acf^f 
dence  is  produced  to  said  board  of  irregular  and  unprofessional  practices  -fj^  ^^'^-  ^^''^• 
calculated  to  discredit  the  medical  profession  or  to  result  in  injury  to  the 

people.]     (c.) 

3.  To  grant  license  to  practice  in  any  particular  branch  of  medicine, 
or  to  treat  any  particular  form  of  disease,  if  satisfied  upon  the  examina- 
tion that  the  applicant  is  thus  competent. 

4.  To  grant  licenses  to  apothecaries  upon  their  standing  a  satisfactory 
examination  as  to  their  knowledge  of  drugs  and  pharmacy.     ^ 

5.  To  keep  a  book  in  which  shall  be  entered  the  names  of  every  per- 
son licensed  to  practice  or  vend  drugs,  and  the  extent  of  the  license. 

§1397.  (1419.)  Temporary  license.  One  member  of  said  board  may 
grant  a  license  to  an  applicant  to  practice  until  the  next  regular  meeting 
of  the  board,  wlieii  he  shall  report  the  fact,  at  which  time  the  tempc)rarv 
license  is  at  an  end ;  but  such  a  license  shall  not  be  granted  by  a  mem- 
ber after  the  board  has  refused  one. 

Where  a  physician,  -without  diploma,  ha?  obtained  license  to  pi'actice  liis  profession  from  the 
Medical  Board  of  Georgia  for  each  year,  though  more  than  one  year,  he  is  entitled  to  charge  and 
collect  his  fees  :  So  Qa.,  559  ;  Act  of  1825,  cited  ;  lb.,  561. 


Act  of  1S25,  C. 

p.  S-SS. 
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§139S.  (1420.)  TrauM^ripf  of  record — made  evidence.  The  book  so 
onlorod  to  be  kept  is  a  book  of  record,  and  a  transcript  from  it,  certified 
to  by  the  olHcer  who  lias  it  in  keeping,  under  the  common  seal,  shall  be 
evidence  in  any  Court  of  this  State. 
p.^'yA).^  ^iH^Aci^  §1^^'^'^-  (1421.)  Quorum  of  board.  [Four]  (n)  members  of  said  board 
of  is<i5-"uo.  p.  constitute  a  quorum  for  the  transaction  of  business,  and  should  a  quorum 
not  be  present  on  a  day  appointed  for  its  meeting,  those  present  may 
adjourn  from  day  to  day  until  a  quorum  is  present. 

§1400.  (1422.)  Board  of  Reformed  practice.    There  is  also  established 
a  board  of  i)hysicians  of  the  llcformed  practice  of  medicine,  who  have 
the  same  authority  and  must  perform  the  same  duties  hereinbefore  set 
forth. 
*  §1401.  (1423.)  Present  boards  continued.     The  persons  and  number 

'  of  persons  constituting  both  of  said  boards  at  the  adoption  of  this  Code 

continue,  and  all  the  provisions  of  their  respective  charters  are  likewise 
preserved,  if  not  lawfully  altered  herein. 

§1402.  (1424.)  Penedty  for  unauthorized  practice.     Any  person  who 
shall  practice  surgery,  or  in  any  manner  prescribe  for  the  cure  of  diseases 
Actof  1S25,  c.  for  fee  or  reward,  in  violation  of  the  provisions  of  this  chapter,  shall  be 
^'  ^^'  liable  to  indictment,  and,  on  conviction,  shall  be  fined  not  exceeding  five 

hundred  dollars  for  the  first  offense,  and  for  the  second,  imprisoned  not 
more  than  t\vo  months ;  one-half  of  the  fine  to  inure  to  the  informer, 
the  other  to  the  educational  fund  of  the  county. 

§1403.  (1425.)  Burden  of  proof  on  the  party  indicted.  On  the  trial 
of  such  indictment,  it  is  incumbent  on  the  defendant  to  show  that  he 
has  authority  under  the  law  to  practice  physic  and  surgery,  to  exempt 
himself  from  such  penalty. 

§1404.  (1426.)  Power  of  each  board  confined.  Neither  board  can 
license  ])ersons  to  practice  in  a  school  of  medicine  different  from  their 
own.  Physicians  belonging  to  a  school  of  medicine  not  represented  by 
a  board  of  physicians  may  practice  under  their  diplomas  alone,  and  if 
they  have  none,  are  liable  as  though  they  had  no  license  and  were  required 
to  have  them. 

§1405.  (1427.)  License  fee.     The  fee  for  licenses  obtained  on  ^liplomas 
p.  889.       '   '  shall   not   exceed   five   dollars,  and,  on  examination,  shall   not   exceed 
twenty-five  dollars. 

§1406.  (1428.)  Physicians  exempt.     Physicians  who  were  in  practice 
(a}Acts  of  1865- prior  to  the  24th  of  December,  1847,  [or  Avere  in  ]>ractice  under  legal 
diploma  or  license  on  the  first  day  of  January,  1863,]  (a)  are  exempt 
from  all  the  provisions  of  this  chapter. 

Physicians  who  were  in  practice  prior  to  the  date  of  the  Act  of  1847  :  21  Ga.,  365  ;  30  Ga.,  38. 

§1407.  (1429.)  Druggists  must  obtain  license.  No  person  in  this  State 
[shall  ojK'ii  or  keep  a  drug  or  apothecary  store  without  first  obtaining  a 
license  therefor  from  the  medical  board  of  his  own  school.  Such  license 
^v!&^^  "^  ^^'  s^^^ll  ^6  recorded  in  the  office  of  the  Ordinary  who  is  required  to  keep  a 
list  of  the  names  of  the  persons  licensed  in  a  conspicuous  place  in  his 
office,  for  which  he  shall  receive  one  dollar  fee  for  each  license  so 
recorded.]    (a.) 

§1408.  (1430.)  Druggist  indicted  must  show  his  authority.  Any  per- 
son violating  the  preceding  section  is  liable  to  indictment,  and,  on  con- 
vif'tir^n,  to  bo  fined  not  less  than  one  thousand  nor  more  than  five  thousand 
dollars,  and  for  a  continuation  after  said  conviction,  to  the  like  fine  and 
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imprisonment  not  (!XC(!(!(ling  six    months.     Tlie  o'nMH  of  i>roor  is  upon 
the  defendant  to  show  his  autliority. 

A  (lrufc'f(ist,  .soiling'  iit  lii.s  druj,' Htoro,  whisky  ]('m  th;in  a  quart  iH,  if  not  liccriHcd  as  a  retailer  of 
spirituous  liquors,  subject  to  indictment:  .'il  (hi.,  ^)'-')>',. 

§1409.  (1  l.'H .)  Wluit  (Jrur/r/idH  ara  exempt  I)rn^j.nsts  are  exempt  from 
oT)t5iinin^  said  ll(^ens(!  wlto  wc^n;  (;nga;i;(;d  in  said  husiness  j)rior  to  2  Itli  of 
December,  1847,  and  who  were  so  enga<^ed  on  tlie  1st  day  of  January, 
1863  ;  and  merchants  or  sliopkeepcTS  may  dcial  in  medicine  already  prc- 
l^ared,  if  patented,  or,  if  not  patented,  are  legally  warranted  hy  a  licensed 
druggist. 

Gknktjal  Notk.— T]vory  ohIijrM-tion  wliich  aprinjrFi  out  of  the  pmctioe  of  the  profca.-ion  of 
medicine  without  !t  li(;cns(!  is  void:  10  (Ja,.,  070.  iji;i-l)ilit,y  for  niedicjil  roliof  furnislied  to.«l;ive: 
14  Gil.,  25!);  20  (Ja...  K7.  Wiierc  A  i>ii,id  ;m  account  lor  )nedica,l  services  rendered  hy  a  phy.-icisin  to 
the  son  of  ]> :  IS  (la,.,  457.  Where  it  was  not  averred  or  proven  tha,t  the  plaintiff  wa.«  a  lieensed 
physician:  IS  (Ja,„  (iiKL  "Physician,"  under  ^1855:  17  (la.,  595.  Experts  Ois  to  disesi.se:;  Z6  (ia., 
704;  (as  to  insa.nity:)  'M  ihi.,  424;  (as  to  race:)  .'50  On,.,  2:52.  Proof  dijdoina  of  forei^'n  niedieaj  eor- 
por.'ition:  27  0a.,  7().  Tt  is  not  a,n  implied  contra.ct  tliat  an  employer  is  to  pay  employee'^  phy.si- 
cian's  bills  :  20  (>a.,  ;V.)i).  Where  a,  i)hysicia,n  is  licensed  hy  the  autliority  of  the  State,  the  city  of 
Savannah  cannot  c()ini)cl  him  under  penalty  to  takeout  license  before  he  can  practice  in  that 
city:  8(5  Oa.,  400.  Suit  for  medicines,  visits  and  ))rescrii)tions,  by  one  who  was  not  licenced  aa  a 
physician,  though  licensed  as  an  apothecary  :  41  Oa.,  G27. 


CHAPTER  IV. 


DENTISTS  AND  PRACTICE  OF  DENTISTRY. 


Section. 
1415.  Temporary  license. 
141(5.  Penalty  for  illegal  practice. 

1417.  Burden  of  proof. 

1418.  Appropriation  of  fines. 


Section-. 

1410.  Who  may  practice  dentistry. 

1411.  Board  of  examiners. 

1412.  Duties  of  board. 

1413.  (Juorum. 

1414.  Book  of  board,  evidence. 

§1410.  Who  may  practice  dentist ry.  [It  shall  be  unlawful  for  any 
person  to  engage  in  the  practice  of  dentistry  in  the  State  of  Georgia, 
unless  said  person  has  graduated  and  received  a  diploma  from  the  faculty  (a)  Acts  of  1>72, 
of  a  dental  college,  chartered  under  the  authority  of  some  one  of  the^'--'- 
United  States  or  foreign  governments,  or  shall  have  obtained  a  license 
from  a  board  of  dentists,  duly  authorized  and  appointed  under  the  pro- 
visions of  this  chapter,  to  issue  license.]     (a.) 

§1411.  Board  of  examiners.  [The  board  of  examiners  shall  consist 
of  five  dental  graduates  or  practitioners  of  dentistry,  who  are  members 
in  good  standing  of  the  Georgia  State  Dental  Society :  Provided,  said 
graduates  or  practitioners  have  been  practicing  in  the  State  of  Georgia  (^.^  ^^.g  ^r|^i-o^ 
for  a  term  of  not  less  than  three  years.  Said  board  shall  be  elected  p*  -"• 
to  serve  for  two  years.  The  president  of  said  Georgia  State  Dental 
Society  shall  have  power  to  fill  all  vacancies  in  said  board  for  unexpired 
terms.]    (b.) 

§1412.  Duties  of  the  board.  [It  shall  be  the  duty  of  this  board,  fii*st, 
to  meet  annually  at  the  time  of  meeting  of  the  Georgia  State  Dental 
Society,  or  oftener,  at  the  call  of  any  three  of  the  members  of  said  board. 
Thirty  days'  notice  must  be  given  of  the  annual  meetings ;  secondly,  to 
prescribe  a  course  of  reading  for  those  who  study  dentistry  under  private 
instructions;  thirdly,  to  grant  a  license  to  any  applicant  who  shall  fur- ''^'V^^^'^*^'-^-"-' 
nish  satisfactory  evidence  of  having  graduated  and  received  a  diploma  "" 
from  any  incorporated  dental  college,  without  fee,  charge  or  examination; 
fourthly,  to  grant  license  to  all  other  applicants  who  undergo  a  satisfac- 
tory examination ;  fifthly,  to  keep  a  book  in  which  shall  be  registered  the 
names  of  all  persons  licensed  to  practice  dentistry  in  the  State  of  Geor- 
gia.]    (c.) 
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r.2S. 


(f)  Acts  of  IS?, 
p.  2S.. 


(j.  »  »    fio-..       §1413.   Quorum  of  the  hoard.     [Throe  members  of  said  board  shall 

M)ActSOflbi_         *      .  ^  *i»        ,1        i  i-  £•  1         •  Till 

p.  2S.  constitute  a  quorum  lor  the  transaction  oi  business,  and  snouki  a  quorum 

not  be  present  on  the  day  a}>pointed  for  their  meeting,  those  present  may 
adjourn  from  day  to  day  until  a  quorum  is  present.]     (d.) 

§1414.  Jiool's  of  fJic  board  arc  evidence.     [The  book  so  kept  by  the 

(o\Aetsonsr2.  board  as  aforesaid  sliall  be  a  book  of  record,  and  a  transcript  from  it, 
certiiicxi  to  by  the  officer  who  has  it  in  keeping,  with  the  common  seal^ 
shall  be  evidence  in  any  Court  in  the  State.]    (e.) 

§1415.  Temporari/  license  who  may  issue.  [One  m.ember  of  said  board 
may  grant  a  license  to  an  applicant  to  practice  until  the  next  regular 
meeting  of  the  board,  when  he  shall  report  the  fact,  at  which  time  the 
temporary  license  shall  expire,  but  such  temporary  license  shall  not  be 
c:ranrcd  bv  a  member  of  the  board,  after  the  board  has  I'cjected  the  appli- 
cant.]    (f.) 

§1416.  Penalty  for  illegal 'practice.  [Any  person  who  shall,  in  vio- 
lation of  the  provisions  of  this  chapter,  practice  dentistry  in  the  State  of 
Georgia  for  fee  or  reward,  shall  be  liable  to  indictment,  and  on  conviction 
shall  be  fined  not  less  than  fifty  or  more  three  hundred  dollars:  Provided^ 

(ir>  Actsof  1ST2,  that  nothing  in  this  chapter  shall  be  construed  to  prevent  any  person  from 

V.2S.  extracting  teeth:  and  provided  furthery  that  none  of  the  provisions  of 

this  chapter  shall  apply  to  regular  licensed  physicians  and  surgeons,  and 
that  dentists  who  have  been  in  practice  prior  to  the  24th  of  August,  1872^ 
shall  be  exempt  from  all  the  said  provisions  of  this  chapter.]    (g,) 

§1417.   Onus  of  proving  authority   on  defendant.     [On  trial  of  such 

(h^Actsof  1872,  ^^[(^lictment,  it  shall  be  incumbent  on  the  defendant  to  show  that  he  has 
authority,  under  the  law,  to  practice  dentistry,  to  exempt  himself  from 
such  penalty.]    (h.) 

(i)  Acts  of  1S72,      §1418.    Fines,  how    aiipropriated.      [One-half  of  all  fines  collected 

r-  2s.  under  this  chapter  shall  inure  to  the  informer,  and  the  other  half  to  the 

educational  fund  of  the  county.]    (i.) 


CHAPTER  V. 


RETAIL    LICENSES. 


Skctiox. 
1419.  Ptctail  licenses,  how  obtained. 
U20.  Oath  of  other  venders. 
l-i21.  Ptctailins,  confined  to  one  place. 


Section. 

1422.  License  by  corporate  towns. 

1423.  Furnishing  liquor  to  one  drunk. 

1424.  "Retailer"  defined. 


§1419.  (1432.)  License  to  7rtail  liquors,  how  obtained.  Persons,  before 
ol)taining  license  to  retail  spirituous  liquors,  must  apply  to  the  Ordinary 
of  the  county  in  which  they  desire  to  retail,  who  have  power  to  grant  or 
refuse  such  application.  *  When  such  application  is  granted  and  entered 
r.'loS:  ■^"iv't^of  ^-*"  t^^G  minutes  the  applicant  shall  execute  a  bond,  with  sufficient  security, 
1^25,  c.  p.  io'66.  in  the  sum  of  five  hundred  dollars,  payable  to  such  Ordinary,  conditioned 
to  keep  an  orderly  house,  and  to  abide  faithfully  by  the  oath  to  be  taken 
by  him;  which  bond  shall  be  taken  and  approved  by  the  Ordinary, filed 
in  his  office,  and  recorded  in  the  book  kept  for  that  purpose.  Any  person 
aggrieved  may  bring  suit  on  such  bond.  Licenses  granted  in  any  other 
v,'ay  are  void.  They  shall  also,  at  the  same  time,  before  said  Ordinary, 
take  and  subscril)e  the  following  oath: 

["  I  swear  that  I  will  not,  during  the  next  twelve  months,  sell,  barter, 
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give,  or  furnish  spirituous  or  intoxlcjitln^  liquors  hi  any  <\\i'dni]iy  to  ^^'X ra)  ahu of  ih/>j 
minor,  either  white  or  eohin^l,  without  the  eonscnt  of  his  or  hc^r  parentsri'.  I'i, 20. 
or  gunrdian,  and  that  I  will   not  aUow  others  to  do  so  for  mo  with  my 
knowledge  or  consent.     So  help  rae  God/']  (a.) 

Oath  by  the  dork  of  the  applicant:  14  Ga.,  354;  loOa.,  34G. 

§1420.  (1433.)  Oath  oj  vender.^  of  Uhh  than  one  f/r/Uon.  V*y  the  first 
day  in  June  in  eaeh  year,  and  aniuially  tluireafter,  vendc.'rs  of  any  quan- 
tity of  spirituous  litpiors  less  tlian  one  gallon  shall  take  and  suhserihe  the 
foregoing  oath,  and  upon  negleeting  to  do  so  they  are  subject  to  all  the 
penalties  of  retailers  without  license. 

§1421.  (1434.)  Sale  confined  to  one plax^e.  Such  licenses  do  not  author-^ 
izc  the  persons  to  whom  issued  to  retail  at  more  than  one  place  in  the ' 
county,  which  place  must  be  stated  in  the  license.     Different  licenses  are 
necessary  for  different  places. 

§1422.  (1435.)  Corporate  towns  may  grant  Ucensey  when.  Said  pro- 
visions do  not  apply  to  any  corporation,  town,  or  city  which  by  charter 
has  power  to  grant  licenses :  Provided^  the  fees  for  licenses  are  at  least  as 
much  in  said  city  as  are  required  by  law  in  the  county. 

Power  to  regulate  and  prohibit  the  retailing  of  spirituous  liquors  delegated  to  municipal  cor- 
porations :  18  Ga.,  58*5.  Statute  empowering  the  Common  Council  of  a  county  to  levy  a  tax  upon 
retailers  of  spirituous  liquors  does  not  apply  to  one  who  has  already  paid  the  State  for  the  privi- 
lege: 29  Gn,.,  333.  Where  the  Legislature  on  the  17th  of  December,  1859,  passed  an  Act  empowering 
the  Council  of  Cuthbert  to  regulate  the  retail  of  spirits,  and  A  took  out  license  on  the  31st  of 
December,  18-59,  to  retail  spirits  in  Cuthbert,  he  was  subject  to  the  ordin;tnce  i)iissed  by  the  Council 
subsequent  to  the  date  of  his  license :  32  Ga.,  211,  citing  5  Ga.,  447 ;  14  Ga.,  354.  City  ordinance  to  pre- 
vent retail  of  spirituous  liquors  by  those  to  whom  license  has  been  granted  after  ten  o'clock  at 
night,  valid  :  10  Ga.,  532,  Power  not  conferred  on  commissioners  of  Decatur  to  prohibit  absolutely 
the  sale  of  spirituous  liquors  in  the  town:  22  Ga.,  203.  City  ordinance  making  it  penal  to  sell 
spirits  in  quantities  of  a  quart  or  more,  to  be  drank  on  the  premises  where  sold  is  invalid:  29  Ga., 
56.  Ordinance  of  Covington  providing  that  the  applicant  for  a  license  shall  produce,  before  receiv- 
ing such  license,  the  written  recommendation  of  four  of  his  nearest  neighbors,  each  signature  to 
represent  a  separate  and  distinct  establishment,  valid:  43  Ga.,  421.  See,  also,  Callaway  u*.  Mil- 
ledgevilie,  January  term,  1873. 

§1423.  (1436.)  RetoAler  shall  not  sell  to  one  who  is  drunh.  A  retailer 
of  spirituous  liquors  shall  not  sell  or  furnish  liquors,  in  any  quantity,  to 
any  person  who  is  at  the  time  intoxicated  or  drunk;  and  for  violating 
this  provision  he  shall  not  only  be  liable  to  all  the  penalties  for  retailing 
without  a  license,  but  he  shall  not  recover  by  la\V  for  any  spirituous 
liquors  furnished  to  such  person  during  the  current  year. 

§1424.  (1437.)  Who  is  a  retailer.  The  sale  of  such  liquors  in  quan- 
tities less  than  one  quart  make  the  seller  a  retailer. 

Sale  by  druggist  at  his  drug  store  of  whisky  in  quantities  less  than  a  quart:  34  Ga.,  533. 

General  Note.— License  to  retail  under  the  Act  of  1809,  (C.  p.  1038  :)  5  Ga.,  447.  City  Council 
cannot  by  ordinance  subsequent  to  date  of  such  license  impose  any  additional  tax:  lb.,  and  see 
14Ga.,  354;  32  Ga.,  211.  Withholding  license:  15  Ga.,  408.  The  Act  of  1809  rclntes  only  to  the 
price  of  licenses,  not  to  the  power  of  granting  them  :  30  Ga..  679.  On  the  Act  of  1791,  (C.  p.  1037:) 
7  Ga..  296.  Special  tax  on  retail  dealers  under  the  Constitution  of  1S68:  42  Ga.,  596.  On  the  Acts 
of  1866  and  1868,  providing  for  a  tax  on  spirituous  liquors:  43  Ga.,  480. 


CHAPTER  YI. 

VENDUE  MASTERS  AND  AUCTIONEERS. 

Section.  )  Section. 

1425.  Who  may  be  vendue  master.  I     1426.  Sale  of  stolen  property. 

§1425.  (1438.)  TI7io  may  he  vendue  viasfcr,  [Any  citizen  of  Georgia 
shall  have  the  right  to  exercise  all  the  prIvilegGS,  powers  and  functions 
of  a  vendue  master,  or  auctioneer,  in  any  city  or  town  in  this  State,  by 
aying  such  license  and  giving  such  bond  as  may  be  demanded  or  required 
y  the  by-laws,  rules  or  ordinances  of  the  town  or  citv  in  which  said 
16 
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u^  Act5  of  iS(ia- P'-'^'^'-^^^  ^^^'^^'  ^^^"^^  ^^^  exercise  the  calling  of  a  vendue  master  or  auction- 
'iHj.V.  i\kK  "     eer.]    (a.) 

§14*2().  (14.*>9.)  Sale  of  projxvii/.     [Any  vendue  master  who  may  sell 
(a)ActsofiSor-^^'  ^^^^P^^^^'  of  any  horse  or  mule  shall  be  lield  responsible  to  the  piu-chaser 
'6().p.  iix>.         for  damages,  in  the  event  that  it  be  shown  and  proven  that  tlie  horse  or 
mule  so  sold  by  him  was  stolen.]    (a.) 


CHAPTER  VII. 


ESTRAYS.* 


Skpttox. 
1427,  Who  inny  tnkc  up  estrays. 
142S.  Estrays — how  disposed  of. 
]4"_V.  Advertisement  of  estrays. 
1430.  Sale  of  estrays. 


aie  oi  esrrays. 

[ay  be  sohl  on  freehold — when. 
1432.  Proceeds  of  sale— how  disposed  of. 


1431."  May  be 


Skction. 

1433.  Estrays— how  reelafnied. 

1434.  Trial  of  conflicting  claims. 

1435.  Expense  of  estrays. 

143(i.  Default  of  taker-up— how  punislred. 
1437.  Stone  horses  may  bo  gelded. 


§1427.  (1440.)  TI7io  may  may  tahe  up  estrays.  Any  person  may^tipoii 
his  own  freehold,  or  the  highway  thereto,  or  being  in  charge  of  one  and 
not  elsewhere,  take  up  all  estrays  of  animals  of  a  domestic  or  useful 
nature,  either  for  their  labor  or  flesh. 

§1428.  (1441.)  Estrays,  how  disposed  of.  The  taker-up  shall,  within 
five  days,  exhibit  said  animal  to  two  freeholders  of  the  militia  district  where 
taken  up,  who  shall  take  down  in  writing  a  particular  description  of  its 
marks,  natural  and  artificial,  (brands,  stature,  age  and  color,)  and  annex 
thereto  their  aj^praisement  of  its  value,  which  description  and  appraise- 
ment shall  be,  by  the  taker-up,  within  five  days  more,  handed  to  the 
Ordinary  of  the  county.  He  shall,  at  the  time  of  handing  the  same  to 
said  Ordinary,  make  an  affidavit  before  him  that  the  marks  and  brands 
of  said  estray  are  correct,  and  have  not  been  altered  or  disfigured,  to  his 
knowledge,  since  he  took  it  up. 

§1429.  (1442.)  Estrays,  how  advertised.  Such  Ordinary  shall  then 
copy  said  appraisement,  description  and  affidavit  in  the  estray  book,  and 
advertise  substantial  copies  of  the  two  first  named  at  the  door  of  the 
Court-house  for  sixty  days,  at  the  place  of  holding  Justice's  Court  of  the 
district  where  taken  up,  and  in  the  public  gazette  where  the  sheriff  of 
the  county  advertises  his  sales. 

§1430.  (1443.)  Estrays,  when  sold.  If,  by  the  end  of  that  time,  the 
property  is  not  proven  and  taken  away,  the  sheriff  of  the  county  shall 
advertise  and  seM  said  estray  as  he  does  property  under  execution,  stating 
it  to  Ije  an  estray  and  its  appraised  value. 

§1431.  (1444.)  When  sold  on  the  freehold.  If  the  property  is  not  of 
sufficient  value  to  pay  the  expenses  of  said  proceedings,  said  Ordinary 
may  order  it  sold  by  the  sheriff,  after  ten  days'  notice,  on  the  freehold 
where  taken  up ;  but  he  shall  make  the  advertisement  in  writing,  and 
have  one  insertion  made  in  such  public  gazette. 

§1432.  (1445.)  Proceeds,  h/m  disposed  of.  The  purchase-money,  after 
deducting  all  lawful  expenses,  shall  be  paid  to  tlie  trea,s»arer  of  tlie  edu- 
cational fund  of  the  county,  to  be  paid  to  the  owner  of  the  estray  if  prop- 
erty is  proven  therein  within  twelve  months. 

§1433.  (1446.)  Estrays,  how  reclaimed  by  the  ovmer.    Property  may  be 

*Sce  copy  DitriHt,  pp.  256-262. 
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j)rovcn  by  an  a/ffidavit  of  owner,slnj>  })(!for(;  tl»e  Onlinary,  and  the  filiii;^ 
with  Iiirn  l)Oiul  and  sexMirity  in  d()u})h3  the  a))|)rfjiH(;d  value;,  jmyaldc  to  Huch 
Onlinary,  (x)n({itioned  to  answer  Jiny  (h.!mand  thereon  that  may  be  jiroveri 
against  tiie  oblijjjor  within  two  years* 

§1434.  (1447.)  Coiiflhtmg  claims j  how  trie/L  If  more  than  one  j)er80ii 
claims  ,said  cstray  before  iivWwaYy  is  n\a<]e,  or  a  counter-afTi<hi,vit  to  a 
^hiini  is  filed  by  any  j)erson,  nn  issue  shjill  Ik;  niMde  thereon  and  tried  by 
a  jury  in  the  Court  of  Ordinary,  \vith  privilege  of  appeal. 

§1435.  (1448.)  MjcpenseSj  how  determined.  [The  tiiker-up  of  any  estray 
sliall  be  entitled  to  nnd  reeeivc  sneh  compensation  as  shall  Ix;  aAvarded 
and  determined  by  the  freeholders  before  whom  said  (!stray  may  be  exhi-^u  Act^oClsee 
bited,  as  provided  in  section  1428  of  this  Code,  and  said  freeholders  are^''^-'' 
empowered  and  required  to  award  and  determine  such  compensation  as  to 
them,  may  seem  reasonable  and  just,  from  all  the  circumstances  in  each 
case,]     (a.) 

§1436.  (1449.)  Fencdty  against  taJcer^up  for  not  appraising,  etc.  The 
taker  up  is  liable  to  the  county  or  the  owner,  as  the  case  m^ay  be,  in  five 
times  the  value  of  the  estray,  if,  after  taking  it  up,  he  fails  to  have  it 
appraised  and  returne<i,  or  forthcoming,  according  to  law,  (providential 
causes  only  excepted;)  and  if  he  appropriates  it  to  his  own  use,  and  fails 
to  pay  said  forfeiture  after  demand  in  writing  by  the  Ordinary,  he  is 
guilty  of  a  misdemeanor.  Suit  may  also  be  brought,  either  by  the  owner 
or  county,  for  the  same.  lie  is  liable,  in  like  manner,  for  any  damage 
caused  by  willful  abuse  or  neglect  of  the  animal. 

§1437.  (1450.)  Stone  horses  may  be  gelded,  ivhen.  If  any  stone  horse, 
above  eighteen  months  old,  shall  be  found  running  at  large,  it  is  lavrfnl 
for  any  person  to  take  him  up  and  take  him  before  the  nearest  Justice  of 
the  Peace,  and,  by  permission  of  said  Justice,  may  geld  the  same,  taking 
care  that  it  is  done  by  a  person  competent  to  do  so,  and  that  the  horse  is 
proper!}^  cared  for  afterwards,  the  expenses  of  which  shall  be  paid  by  the 
owner. 


CHAPTER  VIIL* 


MARKS    AND    BRANDS. 


Skctto>t. 

1438.  R,ecord  of  mnvks  nnd  brnnds. 

1439.  Recorded  mark  preferred. 

1440.  Oldest  record  preferred. 


SkctioK. 

1441.  Miirking  to  be  done,  by  whom* 

1442,  Change  of  recorded  mark. 


§1438.  (1451,)  Marks  and  brands  must  be  recorded.  All  persons  hav- 
ing marks  and  brands  on  cattle,  or  other  property  in  this  State,  shall 
have  them  recorded  by  the  Ordinary  of  the  county  where  the  owner 
resides,  or,  if  a  non-resident,,  where  the  property  uses,  in  a  book  kept 
by  him  for  that  purpose. 

'  §1439.  (1452.)  Preference  in  favor  of  marl's  and  brands  recorded.  If 
property  shall  be  in  dispute  between  one  whose  marks  and  brands  are. 
recorded,  and  one  whose  are  not,  both  having  the  same  mark  and  brand, 
and  such  property  is  found  in  the  possession  of  him  Avhose  marks  and 
brands  are  recorded,  the  party  claiming  can  not  got  possession  of  the  same, 
but  must  sue,  and  prove  property  and  damage. 

§1440.  (1453.)   Ohicst  record  has  preference.    When  two  or  more  per- 

*  See  Cobb's  Digest,  p.  17. 
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sons  have  the  snnio  marks  and  brands,  and  both  are  recorded,  the  prima 
facie  right  is  with  the  ohier  record. 

§1441.  (1454.)  Jlarkiuff,  tic.,  bij  whom  done.  JNIarking  and  branding 
shall  not  take  place,  except  by  or  nnder  the  supervision  of  some  compe- 
tent pei*son,  on  pain  of  forfeiting  fifty  dollars  for  each  violation,  to  be 
recovered  at  the  suit  of  the  informer,  who  sliall  have  one-half  the  recov- 
erv  ;  tiie  other  lialf  goes  to  the  educational  fund. 

§1442.  (1455.)  Marks,  etc.,  hoir  changed.  Marks  and  brands  once 
Recorded  shall  not  be  changed,  so  as  to  be  of  any  avail  to  the  owner, 
without  leave  is  first  granted  by  the  Ordinary,  and  a  minute  made 
thereof. 


CHAPTER  IX.^^ 

INCLOSURES    AND    FENCES. 


1443.  Requisites  of  a  fence. 

1444.  Of  other  inclosures. 

1445.  Owners  of  stock.  Avhen  liable. 

1446.  Stock  may  be  killed,  when. 

1447.  Poisoning  crops. 

1448.  AVater  courses  deemed  fences, 

1449.  Land  lines  fences,  when. 


Sectton. 

1450.  Animals  to  be  confined. 

1451.  Impounding  nnimnls. 

1452.  Disposition  of  such  animnls. 

1453.  Penalty  for  illegal  impounding. 

1454.  Ascertainment  of  damages. 

1455.  Certain  sections  of  force,  when. 


§1443.  (1456.)  Laivful  fence.  All  fences  or  inclosures,  commonly 
called  Tv^orm  fences,  shall  be  five  feet  high,  witli  or  without  being  staked 
and  ridered,  and  from  the  ground  to  the  height  of  three  feet,  the  rails 
shall  not  be  more  than  four  inches  apart.  All  I3aling  fences  shall  be  five 
feet  from  the  ground,  and  the  pales  not  more  than  two  inches  apart. 

§1444.  (1457.)  Inclosures  by  ditehes,  etc.  Any  inclosure,  made  by 
means  of  a  ditch  or  trench,  shall  be  three  feet  wide  and  two  feet  deep, 
and  if  made  of  both  fence  and  ditch,  the  latter  shall  be  four  feet  wide, 
and  the  fence  five  feet  high  from  the  bottom  of  the  ditch. 

§1445.  (1458.)  When  owner  is  liable  for  trespass,  etc.  If  any  trespass 
or  damage  shall  be  committed  in  any  inclosure,  not  being  protected  as 
aforesaid  by  th>e  breaking  in  of  any  animal,  the  owner  of  such  animal 
shall  not  be  liable  to  answ^er  for  the  trespass,  and  if  the  owner  of  the 
inclosure  shall  kill  or  injure  such  in  any  manner,  he  is  liable  in  three 
times  the  damage. 

Trespass :  19  Ga.,  437  ;  28  Ga.,  239 ;  30  Ga.,  911. 

§1446.  (1459.)  When  oicners  of  inclosures  may  Jcill  stock.  When  fences 
are  made  pursuant  to  law  and  any  animal  breaks  in,  the  owner  of  the 
inclosure  shall  not  kill  or  injure  him  for  the  first  breaking,  and  not  until 
after  notice  is  given  to  the  owner  or  agent,  if  possible,  but  said  last  men- 
tioned owner  shall  be  liable  for  double  the  damage  done  by  his  stock. 

§1447.  (1460.)  Poisoning  crops.  If  stock  is  killed  or  injured  from 
poisoning  crops,  or  other  poison  upon  the  premise,  the  presumption  is, 
that  it  was  done  by  the  person  in  possession  and  charge  of  the  same. 

§1448.  (1461.)  Wlien  ivater  courses  are  deemed  fences.  All  water 
courses  that  are  or  have  been  navigable,  as  far  as  navigation  has  ever 
extended  up  said  streams,  shall  be  deemed  and  considered  fences,  when- 
ever, by  reasoji  of  freshets,  or  otlierwisc,  fences  can  not  be  Icept  on  said 
streams,  and  shall  be  suljtjeot  to  tlie  rules  applicable  to  other  fences. 

*fc'ee  Cobb'd  l>igo.-iL,  p.  18. 
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§1449.  Jjmd  llnrH  nludl  })(',  hrmfid  f(mo/'H^  v^hen.     [Tn  raoh   anrl  ovory 

county  ill  this  Sbite,  which  shall  adopt  th(;  ijrovisioiis  of  this  and  the  six 

*^T  i«  •      ji    V  I         •       iv  •  1     I     aI  1-        'fi)  Act*  of  1872, 

succeednig  sections,  m  t[i(^  manner  iicrcuiattcr  ]>rovidea,  tiic  prcc(;aingi;.3'i. 
sections  of  this  chaj)ter  \k\  and  the  same  are  liereby  repealed,  and  the 
boundary  lines  of  (^ach  lot,  tract  or  parcel  of  hind  in  said  county  shall  he 
and  the  same  arc  lierc})y  dcK^larcd  a  lawful  fence;.]     (a.) 

§1450.  Animak  shall  be  confiimL     [No  horse,  muh;,  cow  or  ]i()ir,  or 
any  other  animal  or  animals,  used  or  fit  either  for  food  or  labor,  shall  ^>^'(h)  ActsodHTi, 
permitted  to  run  at  large  beyond  the  limits  of  the  lands  of  its  owner  ori'-'^^- 
manager.]     (b.) 

§1451.  Animals  impounded,  when.  [If  any  of  the  animals  enumerated 
in  the  foregoing  section  shall  commit  any  trespass  or  damage,  or  shall  be 
found  going  at  large  on  the  premises  of  any  other  person  than  tlie  owner 
of  such  animals  or  stock,  whether  inclosed  or  uninclosed,  and  whether 
such  animals  wandered  from  the  premises  of  the  owner  in  the  county  in 
which  the  trespass 'was  committed,  or  from  another  county,  it  shall  be 
lawful  for  the  owner  of  such  premises  to  impound  such  animals  and ''^^^/^cts  of  1872, 
retain  them  until  the  owner  thereof  shall  make  full  satisfaction  or  re})ara- 
tion  for  the  damages  committed  by  such  animals,  including  all  costs  and 
expenses,  unless  disposed  of  according  to  the  provisions  of  the  three  fol- 
lowing sections.]     (c.) 

§1452.  Impounded  animals,  hoio  disposed  of.  [In  case  any  of  the  said 
animals  shall  be  impounded  under  the  provisions  of  the  preceding  section, 
it  shall  be  the  duty  of  the  party  so  impounding  them  to  give  them  all 
necessary  feed,  care  and  attention,  for  which  he  shall  have  reasonable 
compensation  as  hereinafter  provided.  And  it  shall  also  be  his  duty  to 
give  the  owner,  if  known,  notice  of  the  fact  of  such  impounding  in  twenty- 
four  hours,  and  if  not  known  or  ascertained  within  three  days  from  the 
taking  up  and  impounding  such  animals  they  shall  be  disposed  of  as  pro- 
vided by  law  in  cases  of  estrays,  except  that  in  case  any  such  animal  or  (d)  Aetsof  1S72, 
animals  shall  be  sold  under  the  provisions  of  the  estray  laws  or  of  sec-  ^'  ' 
tion  1454,  the  proceeds  of  such  sales,  after  the  payment  of  legal  costs, 
including  advertising,  etc.,  shall  be  applied  first  to  the  payment  of  the 
damages  sustained  by  the  aggrieved  party,  including  reasonable  compen- 
sation for  the  feed,  care  and  attention,  to  be  ascertained  as  hereinafter 
provided.]     (d.) 

§1453.  Penalty  for  illegal  impounding.  [If  any  person  shall,  under 
the  pretext  of  the  provisions  of  this  law,  unnecessarily,  or  out  of  mere 
vexation,  take  up  and  impound  any  such  animal  or  aninxals,  or  afl:er 
having  taken  up  and  impounded  any  such  animal  or  animals,  shall  fail 
to  give  the  notice  required  by  the  preceding  section,  or  to  estray  them,  in 
case  the  owner  is  not  known  or  ascertained  within  the  time  prescribed  by 
said  section,  or  shall  fail  to  give  the  proper  care  and  attention,  as  herein 
provided,  or  in  any  manner  shall  injure  or  maltreat  any  such  animal  or 
animals,  such  person  so  offendino-  shall  be  deemed  s^uiltv  of  a  misde- ^  ^  .  ^_,^ 
meanor,  and  on  indictment  and  conviction  before  any  Court  having  juris- p.  i^. 
diction  of  such  offenses,  shall  be  punished  by  fine  or  imprisonment  in  the 
common  jail,  in  the  discretion  of  the  presiding  Judge  who  shall  try  said 
cause,  the  fine  not  to  exceed  one  hundred  dollars,  and  the  imprisonment 
not  to  exceed  one  month ;  and  in  addition,  shall  pay  to  the  owner  of  such 
animal  or  animals  double  the  amount  of  damages  actually  sustained  by  a 
violation  of  the  provisions  of  the  last  five  sections  of  this  chapter.]     (e.) 

§1454.  Mode  of  ascertaining  damages — proceedings  therein.     [Incase 
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of  disagroeiiiont  between  the  taker-up,  or  party  claimed  to  be  damaged^ 
and  the  owner  of  such  animal  or  animals,  as  to  the  amount  of  damages 
sustained  on  aeeount  of  the  aHeged  trespass  of  snch  animal  or  animals,  or 
for  expenses  for  care,  feed  and  attention,  as  required  by  section  1452,  the 
aggrieved  party  may  make  complaint  to  the  Justice  of  the  Peace  of  the 
district,  and  if  no  Justice  in  such  district,  then  to  the  most  convenient 
Justice  in  any  other  district,  setting  forth  the  amount  claimed.  Where- 
upon, such  elustice  shall  issue  a  summons  as  in  other  suits,  returnable 
^vithin  tive  days  from  the  date  thereof,  requiring  the  owner  or  claimant 
of  sucli  stock  to  appear  at  a  time  and  place  therein  named,  and  which 
shall  be  served  as  other  summons,  at  least  three  days  before  the  time  of 
hearing,  when  such  Justice  shall  proceed  to  hear  evidence  and  give  judg- 
ment against  such  owner  or  claimant  for  such  damages  as  shall  appear 
reasonable  and  just,  including  the  expenses  of  care  and  feeding  such  stock, 
and  all  legal  costs,  which  shall  be  enforced  by  execution,  levy  and  sale, 
as  other  judgments  of  such  Ju'stice:  Provided,  nevertheless y  that  a  special 
lien  upon  the  trespassing  animal  or  animals  for  the  payment  of  such  judg- 
ment shall  attach,  from  the  time  of  the  committing  of  such  trespass,  supe- 
rior to  all  other  liens  or  previous  claims,  except  public  dues,  and  superior 
(n  Acts  of  1572,  ^^^^  ^^  ^^^  exemptions  under  the  homestead  and  exemption  laws :  and 
p.  34.  provided  cdso,  that  if  said  judgment  for  damages  shall  exceed  the  sum  of 

fifty  dollars,  the  defendant  may  enter  an  appeal  as  in  other  cases  in  Jus- 
tices' Courts:  and  provided  further,  that  in  case  of  any  litigation  as 
contemplated  by  this  section,  it  shall  be  lawful  for  the  owner  of  such 
animals  to  redeem  or  replevy  the  same  by  giving  to  the  complaining 
party  a  bond,  with  good  and  sufficient  security,  conditioned  to  pay  all 
damages  and  costs  which  may  be  finally  recovered  against  him  in  such 
suit.]     (f.) 

§14o5.  This  dud  the  six  preceding  sections  to  he  of  force,  hoiv  and  when. 
[The  foregoing  provisions  of  sections  1449,  1450,  1451,  1452,  1453  and 
1454  shall  become  operative  in  any  county  of  this  State  upon  the  follow- 
ing terms  and  conditions:  Whenever  so  many  as  fifty  freeholders  in  any 
county  of  this  State  shall  petition  the  Ordinary  of  any  county  for  the 
benefit  pf  the  provisions  of  said  sections,  said  Ordinary  shall  at  once  make 
known  throughout  said  county  by  advertisement  in  the  public  gazette,  if 
there  is  one  published  in  said  county,  and  by  notices  at  all  election  pre- 
cincts, and  public  places  therein,  that  such  petition  has  been  filed  in  his 
office,  such  notices  to  be  published  twenty  days.  If  a  counter-petition  of 
freeholders  is  filed,  amounting  to  fifty  persons,  then  the  Ordinary  shall 
proceed  no  further.  If  such  petition  of  freeholders  is  not  met  by  such 
counter-petition,  or  if  met  by  such  counter-petition,  is  supported  by  a 
petition  of  so  many  as  twenty-five  additional  freeholders,  then  the  Ordi- 
nary aforesaid  shall  at  once  proceed  to  have  an  election  held  in  such 
county  on  the  first  Monday  in  July  following,  in  which  the  question 
shall  be  submitted  to  the  lawful  voters  of  said  county  of  ^^ fence''  or  "no 
fence."  Said  election  to  be  held  at  the  places  and  under  the  same  rules 
and  regulations  as  are  provided  for  members  of  the  General  Assembly, 
and  after  thirty  days'  notice  at  the  most  public  places  in  said  county. 
Tlie  returns  of  said  election  shall  be  made  to  the  Ordinary  of  said  county, 
and  after  examining  the  same,  and  deciding  upon  all  questions  which 
may  arise  out  of  said  election,  he  shall  proclaim  the  result  by  notice  as 
aforesaid.  If  the  lawful  majority  in  said  election  is  for  "no  fence,"  then 
the  provisions  of  said  six  sections  shall  take  effect  in  such  county  within 
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six  months  thereafter:    Provided,  siiid  elections  shall  not  he  lield  ^^^^'''J^^^*^  ,'(^^  Acta  of  1'S72. 
than  one  time  in  every  two  years.]     (g.)  p-  -^l. 


CHAPTER  X.* 


FIRING   THE    WOODS. 


Section. 

1456.  AVoods  may  be  fired,  when,  etc. 

1457.  Notice  must  be  given. 


Section. 

1458.  Penalty  for  firin^c  without  notice. 

1459.  Woods  catching  fire  by  negligence. 


§1456.  (1 462.)  When  and  by  whom  woods  may  he  fired.  Xo  person  but  a 
resident  of  the  county  where  the  firing  is  done,  owning  lands  therein,  or 
domiciled  thereon,  outside  of  any  town  incorporation,  shall  set  on  fire 
any  woods,  lands  or  marshes ;  nor  shall  such  persons,  except  ])etween 
the  twentieth  of  February  and  the  first  of  April  annually. 

§1457.  (1463.)  One  firing  tvoods  must  give  notice.  When  such  person 
shall  desire  to  set  fire  within  said  time,  he  shall  notify  all  persons  who 
occupy  lands  adjoining  him,  by  residence  thereon,  or  cultivation,  or  inclo- 
sure  of  any  portion  of  the  tract  or  settlement,  of  the  day  and  hour  of  the 
firing,  at  least  one  day  prior  thereto.  Such  notice  need  not  be  given  if, 
on  a  sudden  emergency,  due  caution  should  require  firing  to  render  one's 
premises  safe. 

§1458.  (1464.)  Penalty  for  setting  fire  without  notice.  Any  person  set- 
ting fire  in  violation  of  the  two  preceding  sections  fi^rfeits  five  hundred 
dollars,  upon  the  suit  of  any  informer — the  one-half  to  him,  the  other  to 
the  educational  fund  of  the  county — and  is  also  liable  for  the  actual  clam- 
ages  any  person  may  have  sustained. 

§1459.  (1465.)  Penalty  for  letting  looods  catch,  etc.  Persons,  either  by 
themselves  or  agents,  who  permit  fire  to  get  into  the  woods,  lands  or 
marshes,  through  neglect,  are  within  the  meaning  of  said  sections. 


CHAPTER  Xl.f 


MILLS    AND    MILLERS. 


Section. 
1462.  "Public  Mills"  defined. 


Section. 

1460,  Grain — in  what  order  ground. 

1461.  Penalty  for  failure. 

§1460.  (1466.)  Grain  to  he  ground  in  turn.  All  owners  or  occupants 
of  mills  shall  well  grind  all  clean  and  dry  grain,  and  in  due  turn,  as  far 
as  ten  bushels  in  the  turn,  as  the  same  may  be  brought,  and  may  take 
for  toll  one-eighth  part  thereof. 

§1461.  (1467.)  Penalty  for  not  grinding  in  turn.  Every  such  per- 
son who  shall  not  so  grind,  except  in  time  of  drought,  or  for  other 
sufficient  cause,  or  not  in  due  turn,  or  take  or  exact  more  toll,  shall  for- 
feit and  pay  for  each  oifense,  to  the  party  injured,  twenty  dollars:  Pro^ 
vided,  such  miller  may  do  his  own  grinding  first. 

§1462.  (1468.)  What  are  puhUc  mills.  All  grist  mills  which  grind  for 
toll  for  any  person,  are  public  mills  within  the  meaning  of  this  chapter. 

Mills  are  not  in  such  a  "public  use"  as  authorizes  the  appropriation  of  private  property:  42 
Ga.,  505. 


*See  Cobb's  Digest,  p.  64. 


tSee  Cobb's  Digest,  p.  25.. 
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CHAPTER  XII  * 


GUNPOWDER. 


Skction. 
1-kv^.  Trnnsportca  punpowdor,  etc. 
H6i.  ronalty  for  not  marking. 


Secttox. 
14G5.  Keeping  gunpowder,  etc. 


1463.  (1469.)  Gunpowde)^  must  he  marJccd.  All  owners,  agents  or 
otlioi-s  who  have  any  gunpowder,  more  than  five  pounds,  transported  upon 
water,  niilroad  or  otherwise,  shall  have  the  word  gunpowder  marked 
upon  each  i^ickage  so  transported,  in  large  letters. 

§1464.  (1470.)  Penalty  for  transporting  contrary  to  law.  Gunpowder 
transported  in  violation  of  said  provision  shall  be  liable  to  seizure  and 
forfeiture  by  any  officer  who  may  execute  a  criminal  warrant  under  w^ar- 
nint  for  that  purpose,  issued  by  any  officer  who  may  issue  such  first 
named  Avarrants — one-half  of  the  same  to  go  to  the  informer,  the  other 
half  to  go  to  tlie  military  fund  of  the  State,  after  public  sale,  by  order  of 
the  officer  issuing  the  warrant,  or  one  of  like  power. 

§1465.  (1471.)  Regulations  for  keeping  gunpoii^der.  The  several  incor- 
porated toAvns  or  cities  of  this  State,  within  their  corporate  limits,  and 
the  Ordinaries  within  their  respective  counties,  (out  of  said  corporate 
limits,)  have  authority  to  make  and  enforce  all  needful  rules  and  regula- 
tions touching  the  keeping  of  gunpowder,  so  as  not  to  endanger  the  lives 
and  property  of  the  citizens. 

*See  Cobb's  Digest,  p.  850. 
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TITLE  XVII. 

EEGULATIONS  OF  AGIUCULTUPtK,  TItAJJH  AND  COMMKliCK. 


CHAPTER  I. 

BANKS    AND    BANKING. 


Article  1. — Bank  Eeturns. 
'     Article  2. — OhUgatlons  and  Penalties. 

Article  3. — Fm'jfeiture  of  Charters  and  Liability  of  StocMolders, 


ARTICLE  I. 


BANK      RETURNS. 


Section. 

1466.  Bank  returns — how  made. 

1467.  Contents  of  returns. 

1468.  Oath  of  officers  shall  be  annexed. 


Section. 

1469.  Expense  of  advertising:. 

1470.  Bank  refusing  to  make  returns. 

1471.  False  affidavit  perjury. 


§1466.  (1472.)  Call  for  bank  returns.  It  is  the  duty  of  the  Governor, 
twice  in  each  year,  to  advertise  for  at  least  two  weeks,  in  a  public  gazette 
at  the  seat  of  government,  a  call  upon  every  banking  institution  of  this  Act  of  i&50,  c. 
State,  and  branch  thereof,  to  make  returns  to  him,  under  the  oaths  of  ^'  '^'^' 
their  several  presidents  and  cashiers,  of  their  respective  conditions  at  a 
time  to  be  specified  in  such  advertisement,  and  to  transmit  the  same  to 
him  within  thirty  days  from  said  dates. 

§1467.  (1473.)   Contents  of  the  returns.     Such  returns  shall  embrace — Aetofis32.  c. 

1.  The  names  of  the  presidents  and  directors,  and  a  list  of  the  stock- p-.ipo.  Act  of 
holders  on  the  day  or  the  regular  weekly  meeting  oi  the  j^resident  and  Act  of  isoo,  c. 
directors  next  preceding  i\\Q  date  of  his  requisition.     The  list  of  stock-  ^'  ^ 
holders  may  be  given  but  once  a  year. 

2.  The  amount  of  stock  owned  by  each  individual  or  company,  and 
the  amount  of  money  actually  paid  in  on  each  share. 

3.  The  amount  of  bills  on  other  banks  of  this  State,  of  gold,  silver, 
and  bullion  in  their  vaults. 

4.  The  amount  of  debts  due  them,  within  and  without  the  State,  so 
designating  them,  which  may  be  denominated  specie  funds. 

5.  The  active  or  running  paper,  the  amounts  in  suit  under  protest, 
and  not  in  suit,  clearly  stating  what  amount  of  all  such  debts  is  good, 
wdiat  doubtful,  what  bad,  and  what  lost. 

6.  The  amount  of  bills  in  circulation,  the  amount  on  deposit,  and  the 
highest  amount  due  and  owing  by  each  bank. 

§1468.  (1474.)  Oath  of  officers  to  be  annexed  to  returns.  The  original 
oaths  aforesaid  shall  be  annexed  to  said  returns,  stating  them  to  be  just 
and  true,  and  moreover,  that  since  the  last  return,  their  respective  banks, 
to  the  best  of  affiants'  knowledge  and  belief,  have  not  violated  nor  evaded 
any  obligation  imposed  by  law,  either  by  itself,  its  officers,  or  agents. 
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Article  2. — Obligations  and  penalties. 


\ctofi;40.  c.       §^-lC^-  (l-17o.)  Expense  of  advoiising — hj/  whom  j)c7/r7.     The  banks 

r^iio.^  -^'"iVi^*  ^^*^'  required  to  publish  their  several  reports  in  some  public  gazette  of 

AoSofiW.  p.  this  State,  at  their  expense,  and  on  failing  to  do  so,  ^vithin   thirty  days, 

^**  it  is  the  duty  of  the  Governor  to  make  public  advertisement  of  the  fict, 

and  to  order  all  collectors  of  the  public  money  to  refuse  to  receive  their 

bills.     The  Governor  shall  also  publish  the  reports,  the  cost  of  which 

tlie  defaulting  banks  shall  be  bound  for,  as  a  tax  levied,  which  shall  be 

collected  by  execution  issued  by  the  Comptroller  General. 

§1470.  (1476.)  Fcnalti/for  not  making  return.  Any  bank  refusing  to 
make  out  and  return  said  reports,  as  required  by  law,  forfeits  and  pays 
to  the  State  a  tax  of  two  per  cent,  per  month  upon  their  capital  stock, 
from  the  time  of  such  refusal,  to  be  levied  and  collected  by  execution  at 
the  end  of  each  month,  by  the  Comptroller  General ;  the  bills  of  said 
banks  shall  likewise  not  be  received,  as  prescribed  in  preceding  section. 

§1471.  (1477.)  False  affidavit  perjury .  Perjury  may  be  assigned  on 
such  affidavits,  and  the  name  of  a  person  signed  thereto,  authorized  to 
administer  an  oath,  shall  be  evidence  of  the  swearing. 


Act  of  i&^s,  p 
21. 


Act  of  1S5T,  p 
29. 


ARTICLE  II. 


OBLIGATIONS      AND      PENALTIES. 


Section. 
1172.  Prohibition?  imposed  on  banks. 
147>}.  Qunlitication  of  .section. 

1474.  Certain  contracts  void. 

1475.  Violation  of  No.  3,  section  1472. 

147(1.  Violation  of  Nos.  4  and  5,  section  1472. 

1477.  Proof  prescribed. 

147S.  Violating  Xo.  6,  section  1472. 


Section. 

1479.  Violating  No.  V  of  section  1472. 

14S0.  Obligations  imposed  on  banlis. 

1481.  Violating  No.  1  of  section  1480. 

1482.  Proceedings  for  such  violations. 

1483.  Violating  Nos.  2  and  3  of  section  1480. 

1484.  The  term  bank — what  it  includes. 


Act  of  lS-57,  p. 
2S.    ActoflbiJO, 
p.  21. 


Act  of  1S.37,  p. 
103. 


§1472.  (1478.)  Prohibitions  on  hanks.  The  banks  of  this  State  shall 
not — 

[Items  1  and  2,  section  1472,  repealed  by  Act  14th  February,  1873.] 

3.  Sell  any  kind  of  exchange,  except  sight  checks,  or  demand  ^or 
receive  for  exchange,  in  or  out  of  this  State,  of  any  citizen  thereof,  a 
greater  premium  than  one  per  cent,  upon  the  amount  of  exchange  sold, 
when  the  bills  of  the  bank  from  which  the  exchange  is  sought  are  pre- 
sented at  its  counter  in  payment  thereof. 

4.  Issue  paper  or  promises  to  pay,  intended  to  be  used  as  money, 
redeemable  otherwise  than  with  gold  or  silver  coin,  at  the  standard  value 
thereof. 

What  certificate  of  deposit  is  in  violation  of  the  Act  of  1837:  21  Ga.,  297.  Sec  Manufacturers* 
Bank  of  Macon  vs.  Lamar,  July  Term,  1872. 

Act  of  1837,  p.        5.  Issue  such  payment  or  pay,  or  tender  in  payment  any  paper,  paya- 
^^  ble  at  a  greater  length  of  time  than  three  days  from  the  date  thereof. 

Act  of  1837  applies  only  to  post  notes :  7  Ga.,  84.  What  certificate  of  deposit  is  void  under  this 
prohibition:  30  Ga.,  580. 

6.  Issue,  pay  away,  or  circulate  any  bank  bill,  note,  ticket,  or  paper, 

of  the  nature  or  appearance  of  a  bank  note  meant  for  circulation,  or  of 

&y?^  Act  of""ifi2,  a  denomination  less  than  five  dollars,  with  the  exception  that  all  solvent 

libi-'bif'^mi,^^^^  specie  paying  banks  may  issue  small  bills  of  tht  denominations,  one, 

26.       '         'two,  three  and  four  dollars,  to  an  amount  not  exceeding  twenty  per  cent. 

of  their  capital  stock,  to  be  computed  as  part  of  their  circulation. 

The  rotting  apart  of  bank  bills  as  a  pledge,  a  security  is  not  issuing  of  such  bills  as  currency : 
1  Kelly,  4:i5. 
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7.  Issue;  bills  l)cyon(l  tlie  amount  spox;ifi(;d  in  tliclr  cliartf;r. 
§1473.  (1479.)    QuaMfic(di()n  of  j/rewdinr/  nr^difm.     Notliln^   in    i]i(t 
forcirointr  sluill  Ix;  so  (loiislriicd  as  to  restrict  tli(;  hauk  to  said  rate,  irj  the 

0<~)  ^  ^  ^  ...I'll' 

sale  or  purchase  of  foreii^ri  hills,  [)rovifled  tliat  the  said  foreign  hill  is  a 
bo7ia  fide  commercial  bill,  and  not  a  loiin  or  accommodation  by  the  bank;  ^j^'^*^'>f^^^' p- 
and  that  tlie  cxc1ian«^(5  is  legitimate  commercial  exchange,  and  the  trans- 
action not  in  fact  a  loan  or  a(;eommodation  in  which  the  law  is 
attempted  to  be  evaded  by  resorting  to  the  form  of  a  bill  of  exchange, 
foreign  bill  or  draft. 

§1474.  (1480.)  [Banks  incorporatx'd  by  the  laws  of,  or  doing  business 
in  this  State,  may  make  the  same  contracts  respe(;ting  the  rate  of  interest 
to  be  paid  for  the  loan  of  money,  as  are  lawful  between  individuals,  and 
shall  be  liable  to  the  same  penalty,  and  no  other,  incurred  by  individuals  ^'J^^^Ar;t^ofi4th 
when  they  lend  money  at  a  greater  rate  of  interest  than  that  authoriz(.'d 
by  hiw;  and  all  laws  now  in  force  respecting  the  rate  of  interest  charged 
for  the  loan  of  money  by  individuals,  shall  be  applicable  to  banks  doing 
business  in  this  State.]     (a.) 

§1475.  (1481.)  Penalty  for  violating  the  Sd  item  of  section  1472.  For 
a  violation  of  number  3  of  the  same  section,  1472,  the  person  paying 
the  premium  may  recover  three  times  the  amount  of  the  excess  by  a  sum- 
mary proceeding  before  any  Court  having  jurisdiction,  on  which  judg- 
ment may  be  rendered  at  the  first  term.  The  suit  may  be  either  against 
the  bank,  its  officer  or  agent ;  in  either  case  the  property  and  effects  of 
the  bank  are  subject  to  the  judgment. 

§1476.  (1482.)  Penalty  for  violating  the  4th  and  bth  items  of  section 
1472.     For  a  violation  of  numbers  4  and  5  of  section  1472,  the  bank  for- 
feits  one  thousand  dollars  for  each  bill  or  paper  so  issued,  to  be  recovered  p.  103. 
by  action  at  the  suit  of  the  informer — one-half  to  go  to  him,  the  other 
half  to  the  educational  fund  of  the  county  where  the  recovery  is  had. 

§1477.  (1483.)  Mode  of  proof  prescribed.  The  officer  or  agent  who 
received  the  premium  shall  appear  without  any  process,  than  the  service 
of  the  writ,  and  bring  his  book  having  the  orignal  entry  of  the  transac- 
tion, and  give  evidence  in  the  case.  If  he  fails  to  appear,  the  affidavit  or 
testimony  of  the  plaintiff  shall  be  received. 

§1478.  (1484.)  Penalty  of  violating  6th  item  of  section  1472.  For  the 
violation  of  number  6  of  section  1472,  the  bank  forfeits  five  hundred 
dollars  for  each  small  bill  so  issued  beyond  the  twenty  per  cent.,  or 
amount  allowed  by  charter  to  be  recovered  as  in  cases  of  numbers  4  and 
5,  unless  a  different  penalty  is  prescribed  by  charter. 

§1479.  (1485.)  Penalty  for  violating  7th  item  of  section  1472.  For 
the  violation  of  number  7  of  section  1472  the  bank  so  violating  forfeits 
its  charter. 

§1480.  (1486.)   Obligations  on  banJcs.     The  banks  of  this  State  shall— 

1.  Pay  S2)ecie  for  any  of  their  bills,  notes,  drafts,  or  other  obligations  ^'^^-'^^  ^-■^^'  ^' 
when  due  and  demanded  by  the  holder. 

2.  Receive  their  own  bills,  notes,  certificates  of  deposit,  or  other  evi-  Act  of  iSoT,  p. 
dence  of  debt,  in  payment  of  debts  due  them.  ■'^^* 

3.  Receive  their  own  bills  at  par,  whether  issued  or  made  payable  at  *  t  of  1S3'  G. 
the  parent  bank  or  any  of  its  branches,  in  settlement  of  debts  or  balances  p.  101. 

due  either,  and  when  notes  or  other  obligations  are  discounted  by  aiiy 
bank,  and  become  transferred  to  another  bank,  they  continue  payable  in 
the  bills  of  the  bank  where  discounted. 

Continue  so  payable  even  after  the  notes,  etc.,  have  been  carried  into  judgment:  IS  Ga.,  65: 
on  the  Act  of  1832.  24  Ga..  2i9. 
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Article  S.— Forfeiture  of  bank  eluvrtexs  and  liability  of  stockholders. 


Act  of  ijv^:,  c.       S^-i^^l-  (l^^"^-)  Pcnalfi/  for^  vwlafinf/  1st  ifcm  of  sccfion  1480.     For 

p.  iix\  XJt  of  the  violation  of  nuiuber   1   of  sec^tiou   1480   the  bank  shall  pay,  besides 

"  *'^'    '        the  leg-al  interest  twenty-five  per  eent.  damages,  eaeh  of  whieh  must  be 

sptvifitxl   in  the  verdict  and  judgment,  and  the  execution  issued  thereon 

shall  be  collected  in  specie. 

DiMu.ind  by  bill-holder  oil  the  receiver,  nfter  forfeiture  of  the  charter,  did  not  entitle  him  to 
d;ini-iires  under  Aet  of  18:V_' :  7  (^a.,  70,  The  Justice's  Court  lias  jurisdiction  to  award  judgment  vs. 
bank,  with  damages,  under  the  Act  of  1S32:  12  Ga.,  31. 

§1482.  (1488.)  Proceeding  for  such  violation.  The  Governor  shall 
also  cause  judicial  proceedings  to  be  instituted  against  such  bank  for  the 
forfeiture  of  its  charter,  but  the  defaulting  bank  may,  within  five  days 
after  such  demand  and  refusal,  produce  satisfactory  evidence  that  there 
was  an  indebtedness  then  due  to  said  bank  by  the  person  demanding  specie 
equal  to  the  amount  demanded,  and  the  Governor  may,  in  his  discretion, 
forbear  or  postpone  the  proceeding. 

§1483.  (1489.)  Fenalti/  for  violating  2d  and  ScZ  items  of  section  1480. 
For  the  violation  of  numbers  2  and  3  of  section  1480  the  bank  shall  for- 
feit to  the  debtor  twenty  per  cent,  upon  the  amount  to  be  recovered  by 
S])ecial  suit  in  his  favor,  or  in  any  other  form  of  litigation  between  them. 
The  special  deposit  of  the  proper  amount  in  another  bank,  or  in  the  hands 
of  a  solvent  stakeholder,  with  notice  to  the  bank,  is  a  payment. 

§1484.  (1490.)  The  term  bank  includes  lohat.  The  term  bank  includes 
the  parent  bank,  its  branches,  if  any,  and  agencies,  its  officers  of  every 
description,  and  agents,  in  construing  the  violation  of  an  obligation  or 
the  imposing  a  penalty  for  the  acts  of  whom  the  bank  or  branches,  as  the 
case  may  be,  is  bound. 


ARTICLE  III. 


FORFEITURE   OF  BANK   CHARTERS  AND  LIABILITY  OP  STOCKHOLDERS. 


Section*. 

1485.  Bank  charter  forfeited — for  what. 

1486.  Proceedings — how  instituted. 
14S7.  Duty  of  receiver. 

148S.  Compensation  of  receiver,  etc. 

1489.  Order  of  paying  debts,  etc. 

1490.  Debts  due  insolvent  banks. 


Section. 

1491.  Stockholders  may  be  sued — when. 

1492.  Abatement  of  suit. 

1493.  Assignment  by  bank. 

1494.  How  set  aside. 

1495.  Want  of  assignee — how  supplied. 

1496.  Stockholder  may  transfer  stock. 


2a4:9, 1685. 


Act  of  r-40.  C. 
p.  115.  Act  of 
1M2,  C.  p.llS. 


§1485.  (1491.)  For  ivJiat^  charter  may  he  forfeited.  Bank  charters  are 
subject  to  forfeiture  for  the  same  general  grounds  as  those  of  other  corpo- 
rations, and  also — 

1.  For  the  violation  of  any  of  the  provisions  of  their  charters. 

2.  For  the  violation  of  any  obligation  imposed  by  law,  unless  contrary 
to  the  contracts  of  their  charters. 

3.  Whenever  it  is  demanded  by  special  enactment. 

§1486.  (1492.)  Proceedings  to  forfeit.  When  the  Governor  is  informed 
that  a  ]rduk  incurs  the  penalty  of  a  forfeiture,  he  shall  cause  the  Attorney 
General  to  institute  proceedings  therefor  in  the  county  where  the  bank  or 
parent  bank  is  located,  and  in  his  discretion  may  employ  assistant  counsel 
to  aid  tlierein,  and  j)ay  him  out  of  any  money  not  otherwise  appropriated. 
If  there  is  a  verdict  of  forfeiture  rendered  on  the  trial,  the  Judge  shall 
pronounce  the  judgment  for  all  purposes  whatever,  saving  the  use  of  its 
corporate  name  in  collecting  and  paying  its  debts,  and  in  conveying  its 
real  and  personal  estate,  which  power  shall  be  exercised  by  a  receiver 


PAET  I.— TITLE  XVII.— CHAPTEU  J.  253 

Forfeiture  of  bank  charters  otkI  liiil^lity  of  Htockholder«. 


appointed  })y  the  Court  for  tliat  piir[)Ose  at  tlmt  time,  or  uwy  Umc,  ijjjou 
the  a])i)lIeation  of  tlie  pros(;euti)ig  onie(;r  nliowing  good  eaii.s(;. 

Act  of  1840,  and  thoHc  amendatory  thereof:   1  Kelly,  .'il  ;  5  (in.,  Z',\):  \)  Ga..  2.>'5. 

§1487.  (1493.)  Didy  of  rcccAvc/r.    It  is  thcMhity  of  such  reeeiver —        Actofiisi2,c. 

1.  To  promptly  collect  tlie  debts  (hie  .said   baid<:,  and  to  convert  the  ^'    **' 
property  into  cash  or  availahki  assets  as  soon  as  j)racticahle. 

2.  To  })ay  the  creditors  pro  rata,  scnii-aninially,  aecfjnliii^^  to  tlie  dJ!.^- 
nity  of  their  claims,  unless  there  is  suflieieiit  to  pay  alL 

3.  To  pay  the  hohlers  of  the  })il]s  before  other  creditors,  if  they  give 
notice  of  their  claims  witln'n  six  months. 

4.  To  give  notice  to  said  bill  hohh^rs  and  otiier  creditors,  Ijy  a  three 
months'  publication  in  some  public  gazette  of  the  State. 

5.  To  make  annual  returns  of  his  receipts  and  disbursements  to  the 
Judge  of  the  Superior  Court  of  the  county,  at  the  first  t(;rm  held  every 
year;  to  produce  vouchers  and  swear  to  the  return,  which  shall  be  passed 
upon  by  -said  Judge,  and  entered  on  the  minutes  by  the  clerk. 

6.  To  distribute  the  assets,  after  paying  all  the  debts  of  the  corpora- 
tion, among  the  stockholders  in  proportion  to  their  stock. 

§1488.  (1494.)   CompeMsation  of  receiver j  etc.     On  failure  to  comply 
substantially  with  any  of  the  above  requirements,  he  forfeits  his  compen-  p.  iiy. 
sation.     His  compensation  shall  be  the  same  as  that  allowed  administra- 
tors; but  upon  special  application,  the  Court  may  allow,  for  good  cause 
shown,  additional  compensation. 

§1489.  (1495.)   Order  of  paying  debts  of  insolvent  banks.     If  the  bank 
is  insolvent,  the  order  of  paying  off  the  debts  shall  be  the  same  as  is  pre-  ''■-^^^' 
scribed  in  cases  of  administration,  to  the  extent  applicable,  except  where 
special  preference  or  postponement  is  given  by  law. 

This  section  and  paragraph  3  of  section  1487  applies  only  where  there  has  been  a  forfeiture  of 
the  charter  and  a  receiver  appointed  by  the  Court:  37  Ga.,  614.  Rule  of  distribution  fully  laid 
down:  40  Ga.,  391. 

§1490.  (1496.)  In  what  funds  debts  due  are  to  be  paid.  Debtors  are 
not,  in  such  a  case,  allowed  to  pay  their  debts  to  the  receiver  in  bills  of 
the  bank  at  their  par  value,  unless  accompanied  by  an  affidavit  that  they 
are  the  identical  bills  received  from  the  bank  by  which  the  debt  was 
created. 

A  bill-holder  is  held  to  the  same  rule.  He  must  be  a  bona  fide  holder  of  the  bills — show  the 
time  of  the  purchase — from  whom  purchased — amount  paid — in  what  paid — and  each  claimant  has 
the  right  to  contest  the  showing  made  by  every  other  as  to  the  qiuuitujn  of  consideration  paid  for 
the  bill5 :  40  Ga.,  391. 

§1491.  (1497.)  When  stocMiolders  are  sueable.  If  the  assets  of  the 
bank  are  insufficient  to  pay  all  its  liabilities,  the  receiver  shall  bring  suit 
against  the  stockholders  in  his  own  name  for  their  unpaid  stock  to  an  '^^\-^^-  ^^'  ^• 
amount  which  will  be  their  proportion  for  the  liquidation  of  all  the 
debts;  and  on  his  failure  to  do  so,  any  creditor  may  use  his  name  for 
that  purpose. 

Liability  for  unpaid  stock  :  8  Ga.,  486,  527 ;  11  Ga..  459.  Whore  the  receiver  fraudulentlv  com- 
bines with  the  stockholders  and  neglects  or  refuses  to  do  his  duty:  8  Ga.,  486.  Bill  by  receiver,  on 
what  grounds  demurrable  :  8  Ga..  527.  Bill  for  account  by  jiulginent  creditor  rv.  assigned  :  12  Ga., 
601.  Ileeeiver's  reasonable  expenditures  are  legitimate  charges  against  the  trust  fund:  IS  Ga.,  65. 
An>*  defense  available  against  the  bank  is  available  against  tiio  receiver:  24  Ga.,  249. 

§1492.  (1498.)  Abatement  of  suits.     Suits  do  not  abate  by  reason  of  a       ^^1<^^ 
vacaticy  in  the  receivership,  but  proceed  on  motion,  and  without  any  scire  rAi^. 
facias  in  the  name  of  the  new  receiver.  ^^^• 

It  proceeded  formerly  upon  sci./a. :  12  Ga.,  437. 

§1493.  (1499.)  Assignment  by  banks.     AVhen  a  bank  suiTcnders  its     .^^ 
charter,  or  the  use  thereof,  it  may  make,  in  good  laith,  an  assignment  of 


254  PART  I.— TITLE  XYII.— CHAPTER  E 

Notaries  Public. 

all  its  cftoct>  for  tlic  pavment  of  it^  dobt:^,  as  natural  porpons  niay^  but  it 
cannot  thorobv  prevent  !?iich  preference  among  its  creditors  as  the  law 
gives. 

In  an  notion  ap;un?t  an  a^sicrncc  of  a  bank,  a  pica  that  thoro  was  an  aststpnmcnt  made  to  him 
nnd  a  idea  that  ho  uiio  dof'ondanO  is  not  tho  assisrnoo  of  tho  bank,  are  ploas  to  tho  action  and  so  to 
the  merits:  7  tvi..  W.  Whore  tho  right?  of  a,  party  plaintilT  dopond  upon  tho  factt^.  that  an  assi^n- 
mont  was  niado  by  a  bank  to  dofondant,  and  tliat  dofondatit  is  an  ;issit;-noe.  lu>  n\nst  prove  tlu'in, 
notwithstandhiir  thov  are  recited  in  a  public  Act  of  tho  Los^^ishiture:  Jh.  Wliat  assif^nmont  id 
void:  S  <,«a..  oOo;  UUla..  30.  An  assignment  to  which  creditors  are  not  parties  or  consent ing  does 
not  deprive  tlioin  of  the  right  to  sue  stockhoKlers  t'or  a  breach  of  trust:  24  (ra..  'JT.'x  Statute  rati- 
fying assignment  and  appointment  of  assignee:  TGa..  7l>;  S(^;i.,  48ti.  Such  statute  is  constitu- 
tii>nal :  oU  ti.i..  77t\  What  assignment  is  obnoxious  to  the  13th  and  17th  of  hJlizabeth  :  37  (}a.,  (311. 
A.iudgment  obtained  subsoquont  to  tho  asf^igument  takes  no  priority  in  tho  distribution  of  assets: 

§1494.  (loOO.)   How  it  may  he  set  aside,     A  creditor  or  stockholder 
may  move,  in  six  months,  to  set  aside  such  assignment,  by  petition 
atldressed  to  the  Superior  Court  of  the  county  where  the  bank  is  located, 
{S369.  setting  forth  the  groinids  of  com])laint,  which  shall  stand  for  trial  before 

a  special  jury  at  the  first  term  of  the  Court.  If  the  assignee  resides  in 
the  comity,  he  must  be  served  as  in  other  cases ;  if  not,  the  leavipg  a  copy 
at  the  banking-house  shall  be  sufficient  service.  The  service  shall  ope- 
rate as  an  injunction  until  the  judgment  of  the  Court.  If  the  assignment 
is  set  aside,  a  receiver  must  be  appointed. 

§1495.  (1501.)  IIoiv  leant  of  assignee  may  he  relieved.    A  good  assign- 
ment shall  not  fail  for  the  want  of  an  as.S'ignee,  but  the  Court,  in  vacation 
or  term  time,  may  appoint  a  receiver  who  shall  execute  the  assignment. 
§1496.  (1502.)  Stock,  hotv  transferred.     When  a  stockholder  in  any 
bank  or  other  corporation  is  individually  liable  under  the  charter,  and 
shall  transfer  his  stock,  he  shall  be  exempt  from  such  liability,  unless  he 
Act  of  1S38,  c.  receives  a  written  notice  from  a  creditor  within  six  months  after  such 
p.  112.  transfer,  of  his  intention  to   hold  him  liable :  Provided,  he  shall  give 

notice  once  a  month,  for  six  months,  of  such  transfer,  immediately  there- 
after, in  two  newspapers  in  or  nearest  the  place  where  such  institution 
shall  keep  its  principal  office. 

Transfer  under  charter  making  transfers  void,  if  made  within  six  months  previous  to  the  fail- 
ure :  1  Kelly,  27  ;  8  Ga.,  468  ;  11  Ga..  459;  IB  Ga.,  411 ;  26  Ga.,_17.  Notice  need  not  specify  name  of 
purchaser:  8Ga.,  468.  A  stockhohler  ceases  to  be  such  inside  the  charter  from  the  date  of  such 
transfer  :  18  Oa.,  411.  Fraudulent  transfer  :  19  Ga.,  337.  Transfer — when  ratified  by  bank  officers  : 
24Ga., -540.  Transfer  book  as  proof  that  party  Avas  stockholder  :  11  Ga.,  459  ;  19  Ga.,  344  ;  20  Ga., 
275.    On  the  Act  of  1838  :  22  Ga.,  86  ;  30  Ga.,  99. 

^Gkxerat,  Xote. — Constructions  of  the  charters  of  the  following  banks  :  Western  Bnnk  of  Geor- 
gia :  1  Kelly,  27;  Monroe  llailroad  and  Banking  Company :  1  Kelly.  435;  Planters' and  Mechanics' 
Bank  of  Columbus:  10  (xa.,  162;  11  Ga..  459;  18  Ga.,  318,  411,  444;  19  Ga.,  325,  337;  20  Ga.,  275;  21 


xn  .«uin{?  on  oanK  oiiis  it  is  nor,  necessary  lo  oescrioe  mem  oy  seriing  lorin  tne  numoers  luiu  lei- 
tern  :  7  Ga.,  79;  nor  to  aver  or  prove  demand;  8  Gai.,  468 ;  13  Ga.,  287 ;  Exception:  13  Ga.,  287; 
When  creditor.'^  may  sue  in  chancery  :  8  Ga_.,  506  ;  24  Ga.,  273  ;  At  law  or  eouity  ;  8  Ga.,  527  ;  19  Ga., 
•325  :  What  averment  necessary  in  declaration  :  19  Ga..  325.    Where  stockholders  are  personally  lia- 
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18  (hu,  411,  -iU.  Authority  of  bo!i,H  of  (lir(!ot,orK  flcfiricd:  18  (in.,  411;  45  (in.,  '.'A.  V,tmk  charter*?  are 
contriictH  and  (;oiiKtiiK;(l  Ji.s  kucIi  :  1!)  (in,.,  '.'>lu\  40  (\.\.,  '>H2.  CourtH  will  tiikr;  ju<Ji';i;il  iiotic*;  of: 
31  (III.,  ()(),  IJills  Ixjlovv  l>ii,r :  2(i  (jla,.,  17.  A\\(:i/,('A  chiirririftrtoijH  mijicinunl  hclwco.u  hill-hold«;r, 
nnd  Jit/toriKiy  hi;iiKiri;.r  suit,  DO  (hifiiriHO  to  tho  fiiiticH  ii;il»l(;  on  iIk;  hillrf:  /'/.  'lux  on  fjjink  for 
county  i)uriK)scH:  28  (in..  121.  liclu.sal  hy  hunk  to  pay  the  fioldcr  of  ji.  olicck  in  fund-^  dci^OrfxLtd  by 
the  dnivvcr  thereof:  42  (ia.,  214.    >Sce  notcH  oncori»oration  and  on  ^2182  aa  to  agcntB  of. , 


CTTAPTER   IT. 

N  0  T  A  11 1  E  S    P  U  n  Lie. 

Skctton.  Si'UynoN. 

1497.  By  whom  appointed.  lij'tl.  'i'licir  juri.sdiction. 

1498.  Their  oatli  of  ollice.  ir,()2.  Tlieir  authority. 

1499.  Their  term  of  oflice.  VM'.i.  Mu.st  ha,ve  u  8ouI,  etc. 

1500.  Their  qualitiuation. 

§1497.  (1503.)  Notaries  Puhlic,  by  v^Jiora  and  when  appoinf/'A.     [_'^^^^r^)Actso{W:S 
power  to  Ji])poiiit  Notaries  Public  is  vested  in  tlic  Judges  of  the  Siij)eriorP-i*iO. 
Courts,  and  may  be  exercised  by  them  in  vacation  as  well  as  in  terra 
time.]     (a.) 

§1498.  (1504.)   Oath  of  Notaries  Pithlic.    Before  entering  on  the  duties 
of  their  office,  they  shall  take  and  subscribe  before  the  clerk  of  the  [Supe-  ^a)  Acta  of  is<58, 
rior]  (a)  Court  the  following  oath,  which  shall  be  entered  on  his  minutes : 

[jf,  ,  do  solemnly  swear,  or  affirm,  that  I  will  well  and  truly 

perform  the  duties  of  a  Notary  Public  for  the  county  of  ,  to  ^^"^(^(.i)  ActsofiSj6S 

best  of  my  ability ;  and  I  further  swear,  or  affirm,  that  I  am  not  the  p-  i<^' 
holder  of  any  public  money  belonging  to  the  State,  and  unaccounted  for. 
So  help  me  God.]    (a.) 

§1499.  (1505.)  Their  term  of  office.    They  hold  their  offices  for  four  ^^ 

years,  revocable  at  any  time  by  said  [Judges]  (b),  at  the  end   of  which  p.^210.  '(h)  Acts 
time,  if  continued,  they  must  be  renewed  on  the  minutes.     The  clerk  ^^  ^^^'  ^'  ^^' 
must  issue  to  them  certificates  of  their  appointment  and  qualification,  and 
keep  a  register  of  their  names. 

§1500.  (1506.)  Age  and  character  of  Notary.  A  Notary  must  be 
twenty- one  years  old,  or  an  attorney  at  law,  and  of  good  moral  char- 
acter. 

§1501.  (1507.)  Where  their  office  may  he  exercised.  Their  notarial 
acts  can  only  be  exercised  in  the  county  of  their  residence  and  appoint- 
ment.    Removal  from  the  county  vacgites  the  office. 

§1502.  (1508.)  Aidhority  of  Notaries.     They  have  authority —  ,.^-Qg 

1.  To  take  the  acknowledgments  of  all  writings  relating  to  commerce 
or  navigation,  and  to  witness  such  deeds  and  papers  as  they  are  ])ermitted 
to  by  law. 

2.  To  demand  acceptance  and  payment  of  all  commercial  paper,  or 
paper  entitled  to  days  of  grace,  and  to  note  and  protest  the  same  for  non- 
acceptance  or  non-payment. 

3.  To  certify  to  all  official  acts  when  required. 

4.  To  administer  oaths  in  all  matters  incident  to  them  ns  commercial  _,^,  o"  iS53-'54 
officers,  and  [all  other  oaths  which  are  not  by  law"  required  to  be  admin- p.. 2\^  tn)  Acts 
istered  by  a  particular  officer.]    (a.)  ^^  '^''''''    '^''^^' 

5.  To  exercise  all  other  powers  incumbent  upon  them  by  commercial 
usage  or  the  laws  of  this  State. 

Notarial  certificate,  whcK  siifRcient  notice  of  dishonor:  1  Kelly,  B03.  Certificate,  evidence  of 
what,  under  Aet  of  ISot!,  (C.  p.  273:)  3  Kelly.  480.  A.  N.  P.,  who  is!  attorney  at  law.  cannot  qualify 
a  party  to  an  affidavit  for  an  attachment  and  take  the  bond  and  i:J?ue  tlie  attaolnnent  in  a  case  in 
which  he  is  employed:  37  (la..  G78 :  nor  can  he  qualify  his  client  to  the  probate  of  a  mortgage : 
Xichols  v>i.  Hampton,  July  term,  1872. 

§1503.  (1509.)  Notarial  seal  and  register.  For  the  authentication  of 
their  notarial  acts,  each  Notary  mkist  provide  a  seal  of  office,  which  siiall 
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have  for  its  inipressioii  his  name,  officially,  and  the  name  of  the  State 

and  county  lor  which  he  was  appointed.     Ailcr  the  first  of  January, 

(a)  Acts  of  1S63- 1863,  a  scrawl  shall  not  be  a  sufficient  notarial  seal.     [No  seal  is  recpiired 

'6i,  v.oD.  ^^^  \^y  attestation  of  deeds.]    (a.)    He  must  keep  a  fiir  register  of  all  his 

notarial  acts  signed  by  him,  together  with  the  date  of  the  transaction. 

Nood  not  affix  his  seal  to  probate  of  deed  by  subscribing  witness :  Nichols  vs.  Hampton,  July 
term,  1S72. 


CHAPTER   III. 

SHIPS    AND    SEAMEN. 


Article  1. — Pilotage. 
Article  2. — Seamen, 


ARTICLE  I. 


PILOTAGE.* 


Skctiox. 

1504.  Commissioners — how  appointed. 

1505.  Their  powers. 

1506.  Pilot's  oath  and  license. 

1507.  His  bond. 

150S.  Forfeiture  of  license. 

1509.  Commissioners'  powers  and  duties, 

1510.  License — non-user  of. 

1511.  Pilot's  duty. 

1512.  Muster  rejecting  pilot. 

1513.  Pilot  bringing  in  vessel. 

1514.  Pilot  mny  ha\-e  a  substitute. 

1515.  Notice  to  pilots. 
Pilots  must  moor  vessel. 
His  fees — piiyment  of. 
Carrying  otf  or  detnining  pilots. 
Fees  of  pilot  boat  in  certain  cases. 

152(X  Letters — delivery  of. 

1521.  Pilot's  fees  in  special  cases. 

1522.  Pilots  in  defnult — penalty. 

1523.  Damage  to— by  whom  settled. 


]51(3. 
1517. 
1518. 
1510. 


Skctioj^. 

1524.  Record  of  rules  must  be  kept. 

1525.  Subject  to  inspection. 
Commissioners'  office--where  kept. 
Compel  attendance  of  witnesses. 
May  punish  defaulting  witnesses. 
Witnesses  may  be  cited. 
Subpoenas  and  interrogatories. 

1531.  Fees  for  serving  and  executing. 

1532.  Appeal — when  allowed. 

1533.  Testimony  after  appeal. 

1534.  Fees,  etc.,  how  disposed  of. 

1535.  Pilots  receive  certificates — when. 

1536.  Branch  pilots--how  appointed. 
Penalty  for  discharging  ballast,  etc. 
Proceedings  against  master. 
Pilot  failing  to  give  notice. 
Incorporated  towns — powers  of. 

1541.  Suits-^by  whom  brought. 

1542.  Present  commissioriers  continue. 


1526. 
1527. 
1528. 
1529. 
1530. 


1537. 
1538. 
1539. 
1540. 


§1504.  (1510.)  Commissioners  of  pilotage^  how  appointed.  The  cor- 
porate authorities  of  Savannah,  Darien,  Brunswick  and  St.  Mary's  shall 
have  power,  respectively,  to  appoint  commissioners  of  pilotage,  not 
exceeding  seven  in  number,  for  each  place,  of  whom  a  majority  shall  be 
a  quorum,  as  follo^vs — that  is  to  say  :  The  authorities  of  Savannah  for 
the  bar  of  Tybee  and  river  Savannah,  and  the  several  bars  and  inlets 
north  of  Sapelo  bar ;  the  authorities  of  Darien  for  Sapelo  bar  and  river 
Altaniaha,  and  for  the  several  bars  and  inlets  south  ,of  Sapelo  bar  as  far 
as  St.  Simon's  bar ;  tire  authorities  of  J3runswick  for  the  bar  of  St.  Simon's 
and  Turtle  river,  and  the  several  bars  and  inlets  north  of  the  Great 
Satilla  river ;  and  the  authorities  of  St.  Mary's  for  the  bar  of  the  Great 
Satilla  river,  the  bar  of  St.  Mary's,  and  all  bars  and  inlets  between  the 
two.  All  vacarr(;ies  shall  be  filled  by  such  corporate  authorities  respec- 
tively in  the  board  of  commissioners  in  which  a  vacancy  shall  occur,  but 
no  owner  or  part  owner  of  a  pilot  boat  shall  be  allowed  to  act  as  commis- 
sioner of  pilotage. 


*Sec  Cobb's  Digest,  p.  33. 
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§1505,  (1511.)  Poivers  of  commindoners  of  pUotar/e.  I'hc  snlfl  r;ornrni»- 
sioiiers  arc  emi)owerc(l  to  liocn.so  s(k;1i  jKirsoriH,  (bciii;^  citizens  of  tlifi  I JnitHl 
iStatc'.s,)  of  ^'(khI  ('liani(;t(T,  jis  tlicy  shall  think  rrir^st  fit  to  act  as  pilots,  for 
tlic  {)ur{)()se  of  con(lu(;tin<^  vessels  in  wan]  to,  and  outward  fi'onj,  the  sev- 
eral ports  for  which  they  shall  he  licjcnsed,  during  th(;ir  ^oo^l  behavior. 
Pilots  already  licensed  for  any  of  said  ports  shall  ef>ntinu(;  to  act  until 
removed  for  (;ause.  No  person  other  than  a  duly  lie(;nsed  pilot  shall  be 
entitled  to  receive  any  lee;,  <i,ratuity  or  reward  for  c(jndueting  or  pilotinj^ 
any  vessel  inward  to,  or  outward  from,  any  of  the  ports  or  harbors  for 
which  a  pilot  shall  be  licensiMl.  Any  person  so  actii1[i;  without  authority, 
or  interfering  with  or  distui-bing  a  licensed  i)ilot,  in  the  way  of  his  duty, 
may,  on  conviction,  be  fined  and  imprisoned  at  the  discretion  of  any 
Court  having  jurisdiction  ;  but  any  person  may  assist  a  vessel  in  distress 
without  any  pilot  on  board,  if  such  person  shall  deliver  up  the  vessel  to 
the  first  pilot  who  comes  on  board  and  offers  to  conduct  it. 

§1506.  (1512.)  IHlofs  license  and  oath.  The  license  to  a  pilot  must  bo 
in  the  form  of  a  certificate  of  his  appointment,  which  must  be  signed  by 
a  majority  of  the  commissioners,  or  by  their  chairman,  by  their  direction, 
and  each  pilot,  on  receiving  his  license,  shall  take  and  subscribe  an  oath 
in  the  following  form  : 

"  I,  A.  B.,  appointed  pilot  for  the  port  and  harbor  of ,  do  swear 

that  I  will  faithfully,  and,  according  to  the  best  of  my  ability,  perform 

the  duties  of  a  pilot  in  and  for  said  port  and  harbor  of ,  and  will 

at  all  times — wind,  weather  and  health  permitting — use  my  best  endeav- 
ors to  repair  on  board  every  vessel  1  shall  see,  and  conceive  to  be 
bound  for,  coming  into  or  going  out  of  said  port  and  harbor,  unless  I  am 
well  assured  there  is  some  other  licensed  pilot  on  board  the  same ;  that  I 
will,  from  time  to  time,  make  the  best  dispatch  in  my  power  to  convey 
any  vessel  committed  to  my  charge  coming  into  or  going  out  of  said  port 
and  harbor,  and  will  at  all  times  well  and  truly  observe,  fulfill  and  fol- 
low, to  the  best  of  my  skill  and  judgment,  all  such  orders  and  directions 
as  I  may  receive  from  the  commissioners  of  pilotage  in  all  matters  and 
things  relating  to  the  duty  of  a  pilot.'^ 

§1507.  (1513.)  Pilofs  bond.  Before  receiving  his  license,  the  pilot 
must  make  and  deliver  to  the  commissioners  a  bond,  payable  to  the 
chairman  of  the  board,  and  his  successor  in  office,  in  the  penal  sum  of 
two  thousand  dollars,  with  security,  to  be  approved  by  the  commission- 
ers, and  with  the  condition  faithfully  to  perform  his  duties  as  pilot,  which 
bond  shall  be  renewable  at  the  discretion  of  the  commissioners,  with  such 
security  or  additional  security  as  they  may  require. 

§1508.  (1514.)  License  of  pilot,  how  f 07  felted.  The  commissioners  may 
deprive  any  pilot  of  his  license  for  want  of  skillfulness,  for  a  willful  vio- 
lation of  his  duties,  or  the  orders  or  regulations  of  the  commissioners ; 
for  negligently  or  carelessly  losing  or  injuring  any  vessel  in  his  charge; 
or  wdien  laboring  under  mental  dei'augement,  or  when  so  addicted  to 
habits  of  intoxication  as  to  unfit  him,  in  their  judgment,  to  be  entrusted 
with  the  charge  of  a  vessel ;  but  in  every  such  case  an  appeal  may  be  had, 
as  hereinafter  provided. 

§1509.  (1515.)  Poioer  and  duty  of  commissioners.  The  commissioners 
shall  have  power,  and  it  is  their  duty,  to  prescribe  rules  and  regulations 
for  the  government  of  pilots,  and  to  prescribe  the  foes  for  their  services, 
and  they  may  also  impose  such  penalties  for  neglect  of  duty,  not  incon- 
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sistont  -with  this  law,  as  tlioy  may  tliink  proper;  but  until   altered  by 
ooiupetent  authority,  the  fees  of  pilots  shall  remain  as  now  fixed  by  law. 

§1510.  (1510.)  License,  how  forfcitciL  Any  pilot  who  fails  to  act  as 
pilot  for  three  months,  or  absents  himself  for  ten  days  at  any  one  time 
without  leave  of  the  eonuuissionei*s,  may  be  deprived  of  his  license;  and 
any  pilot  who  shall,  Avith  knowledge  of  the  arrest  of  any  vessel  under 
civil  process  from  any  Court  of  record  of  this  State,  conduct  or  ])ilotsuch 
vessel  out  of  the  port  or  harbor  Avhere  suc^h  arrest  is  made,  and  whilst 
such  vessel  is  in  charge  of  a  civil  ohicer,  shall  forfeit  his  license  and  be 
forever  disqualified  Irom  acting  as  pilot,  besides  forfeiting  such  sum  as  a 
iurv  mav  assess  for  damac^es. 

i^l511.  (1517.)  T>ufj/  of  j)/7of8.  Every  pilot  boat  cruising,  or  standing 
out  to  sea,  nuist  oifer  the  services  of  a  pilot  to  the  vessel  nearest  the  bar, 
unless  a  vessel  more  distant  be  in  distress,  under  penalty  of  fifty  dollara 
for  each  and  every  neglect  or  refusal,  either  to  approach  the  nearest  ves- 
sel, or  to  aid  her  if  required,  or  to  aid  any  vessel  in  sight  showing  signals 
ot^  distress;  and  the  commissioners,  or  a  majority  of  them,  may,  for  such 
neglect  or  refusal,  deprive  the  pilot  of  his  license. 

§1512.  (1518.)  Master  rejecting  pilot  to  pay  his  expenses.  Any  person, 
master  or  commander  of  a  ship  or  vessel  bearing  toward  any  of  the  ports 
or  harbors  of  this  State,  except  coasters  in  this  State,  and  between  the 
ports  of  this  State  and  those  of  South  Carolina,  and  between  the  ports 
of  this  State  and  those  of  Florida,  and  who  refuses  to  receive  a  pilot  on 
board,  shall  be  liable,  on  his  arrival  in  such  port  of  this  State,  to  pay  the 
first  pilot  who  may  have  offered  his  services  outside  the  bar,  and  exhibited 
his  license  as  a  pilot,  if  demanded  by  the  master,  the  full  rates  of  pilotage 
established  by  law  for  such  vessel. 

§1513.  (1519.)  Pilot  hringing  in  a  vessel  has  a  right  to  lead  it  out. 
The  pilot  who  brings  a  vessel  into  port  shall  have  the  exclusive  right  to 
take  her  out,  unless  the  master  of  such  veseel  shall  prove,  to  the  satisfac- 
tion of  the  commissioners,  that  such  pilot  misbehaved  himself  whilst  in 
cliarge  of  the  vessel,  or  Avas,  in  the  meantime,  deprived  of  his  license,  or 
that  such  pilot  had  obtained  the  inward  pilotage  against  the  right  of  some 
other  pilot  first  offering  his  services,  and  in  any  of  these  cases  another 
pilot  may  be  employed. 

§1514.  (1520.)  Rights  and  duty  of  pilots.  Any  pilot  having  the  right 
to  take  a  vessel  out  of  port  may  attend  in  person,  or  procure  another  per- 
son out  of  the  pilot  boat  to  which  h,e  is  attached  to  attend  for  him;  and 
if  any  master  or  owner  of  any  vessel  in  port  employ  any  other  pilot  to 
carry  his  vessel  down  the  river,  or  to  sea,  but  the  pilot  who  brought  her 
in,  or  one  belonging  to  the  same  boat,  unless  good  and  sufficient  cause 
shall  aj)pear  therefor,  on  due  proof  thereof  before  the  commissioners,  he 
shall  be  liable  to  a  fine  not  exceeding  one  hundred  dollars — one-half  to 
the  pilot  lawfully  claiming  the  pilotage  of  the  vessel;  but  should  such 
])ilot  neglect  or  refuse  to  attend,  and  carry  down  such  vessel  when  ready 
for  sea,  (wind,  weather  and  tide  permitting,)  when  thereunto  required  by 
the  master,  owner  or  consignee,  such  ])ilot  shall,  on  conviction  thereof 
before  tlie  board  of  commissioners,  forfeit  the  upper  pilotage  of  such  ves- 
hq],  and  be  liable  to  a  fine  not  exceeding  one  hundred  dollars,  and  any 
j)ilot  acting  on  board  such  vessel  when  he  has  no  right  shall  be  liable  to 
the  same  penalty,  and  shall,  moreover,  be  liable  to  the  pilot  having  the 
right  for  carrying  the  same  vessel  ont:  Provided,  the  commissioners  have 
not  sufficient  evidence  of  the  necessity  of  his  acting. 
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§1515.  (1521.)  Pilot  ((>  he.  nolifu'd  <tf  rA'mrVfi  (hparbirr\  "J'lif;  rna.«ter 
«of  a  vcfisel  in  readiness  to  leave;  joiisI,  if  ))raeti<;al>le,  ;_^ive  notlee  to  the 
pilot  entitled  to  eoiKlue.t  tin;  ve.ss(;l  out,  of  his  intention  to  leavf;,  or  to 
some  other  pilot  b(;lojjgin<j^  to  the  same  hoat:  J*rovid(:dy  sueli  ])ilot  he  at 
the  place  of  departnr(i  of  sneh  vessel,  or  near  (Jjereto. 

§1510.  (1522.)  Pilot  w,ust  moor  vcjiseL  Every  j)ilot  in  any  of  the 
harbors  aforesaid  brln^in^^  any  v(!ssel  to  aneJior  in  any  of  said  harbors, 
shall  moor  such  vessel,  or  give  pro[)er  directtions  for  the  mr)orin<^  of  the 
same,  and  the  safe  riding  thereof,  subject  only  to  the  legal  harbor  regula- 
tions of  each  port* 

§1517.  (1523.)  Pilot  fees  paid  before  vessels  leaves,  A  pilot  bringing 
a  vessel  into  port  shall  l)e  entitled  to  his  teas  before  her  dej)artui'e  from 
port — to  be  paid  in  advance,  or  security  given  for  the  payment;  and  on 
failure  thereof  he  may  refuse  to  carry  the  vessel  out,  and  all  fees  for 
pilotage  may  be  demanded  and  recovered,  in  any  Court  liaving  jurisdic- 
tion, from  the  owner,  master,  or  consignee  of  the  vessel ;  and  if  any 
licensed  pilot  shall  ask  or  demand  more  fees  for  his  services  than  are 
vSpecified  in  the  rates  of  pilotage,  on  due  proof  thereof  before  the  com- 
missioners, he  shall  forfeit  double  the  amount  of  such  vessel's  ]:>ilotage. 

§1518.  (1524.)  Penalty  for  carrying  off  or  detaining  pilot.  The 
owner,  master,  or  consignee  of  any  vessel  carrying  off  any  pilot  of  such 
vessel,  and  against  his  consent,  to  any  port,  either  foreign  or  on  the 
coast,  shall  be  liable  to  such  pilot,  in  an  action  on  the  case,  for  the  pay- 
ment of  all  reasonable  expenses,  and  for  the  further  sum  of  not  exceed- 
ing three  dollars  a  day,  during  the  necessary  absence  of  the  pilot : 
Provided,  the  carrying  away  of  such  pilot  be  not  owing  to  any  default, 
misconduct,  or  negligence  on  his  part ;  and  the  master  of  a  vessel  detain- 
ing a  pilot  on  board  his  vessel,  the  wind  and  weather  permitting  him  to 
go  to  sea,  shall  be  liable  to  pay  such  pilot  three  dollars  a  day  for  every 
day  he  is  so  detained. 

§1519.  (1525.)  Fees  for  taking  pilot  from  vessel.  When  any  pilot  boat 
belonging  to  a  different  pilot  than  the  one  who  may  have  conducted  a 
vessel  out  to  sea  takes  such  pilot  off  from  such  vessel,  such  pilot  boat 
shall  be  entitled  to  one-third  of  the  pilotage. 

§1520.  (1526.)  Pilot^s  fees  for  delivering  letters,  etc.  Whenever  a 
vessel  shall  touch  off  the  bar  of  Tybee  for  instructions,  any  pilot  deliv- 
ering on  board  such  vessel  any  letters  or  orders  shall  be  allowed  full  bar 
or  cockspur  pilotage  in  and  out. 

§1521.  (1527.)  Pilofs  fees  for  carrying  vessel  to  another  port.  Any 
pilot  belonging  to  any  port  in  this  State,  meeting  at  sea  with  any  vessel 
bound  to  another  port  within  the  same,  shall,  if  capable  and  thereunto 
r.equired,  take  charge  of  and  pilot  such  vessel  into  such  port,  and  shall 
be  paid  two  dollars  per  day  for  every  day  such  pilot  may  be  on  board 
such  vessel  at  sea,  without  the  bars,  over  and  above  the  usual  rate  of 
pilotage,  and  no  other  pilot  shall  interfere  while  the  former  is  willing  to 
continue  his  services. 

§1522.  (1528.)  Defaidt  of  pilot — Jiow  punished.  If  any  vessel  what- 
soever, or  the  cargo  or  freight  thereof,  shall  receive  any  damage  or  mis- 
carriage, or  be  lost,  through  the  negligence  or  default  of  any  p)ilot,  after 
such  pilot  takes  charge  of  the  same,  and  the  claim  exceeds  one  hundred 
dollars,  the  said  pilot  shall,  in  such  case,  on  conviction  thereof  before 
any  Court  of  record  in  this  State,  be  obliged  to  answer  and  make  good 
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to  the  suffoT'cis,  or  tho  master  of  said  vessel,  all  and  every  the  damages 
A\  liieli  lie  shall  sustain  thereby. 

§1523.  (1529.)  Other  cascii  of  damages — Jiow  settled.  All  other  cases 
ot^  damage  or  ditlerenee  that  may  arise  or  be  made  against  any  master  or 
[>ilot,  for  or  concerning  tho  pilotage  of  any  vessel,  or  any  other  matter 
rehitive  to  the  business  or  care  of  a  pilot,  in  any  of  said  harbors,  shall 
be  heard  and  determined  by  the  commissioners,  or  a  majority  of  them, 
appointed  for  the  care  of  the  pilotage  Avhere  such  damage  or  dispute 
shall  arise,  who,  by  their  decree  or  order,  shall  lawfully  decide  and 
regulate  every  such  damage  or  ditlerence,  and  Avho  shall  have  power  to 
enforce  such  decree  or  order  by  execution  or  Avarrant  of  distress  under 
their  hands  and  seals,  or  the  hands  and  seals  of  any  three  of  them, 
directed  to  any  sheriff  or  constable  of  the  county  where  such  execution 
is-^ues,  commanding  the  sale  of  the  olfender's  goods,  or  so  much  thereof 
as  shall  be  sufficient  to  satisfy  such  execution  or  warrant,  and  all  sales 
thereunder  shall  be  conformable  to  the  laws  of  the  State  in  other  cases 
of  sale ;  and  such  sheriif  or  constable  shall  be  liable  to  be  ruled  before 
the  Judge  of  the  Superior  Court  as  in  other  cases,  in  term  time  or  vaca- 
tion, for  any  default  in  duly  executing  such  process ;  but  in  case  of  a 
sentence  or  judgment  for  more  than  twenty  dollars,  an  appeal  may  be 
had,  as  is  hereinafter  provided. 

§1524.  (1530.)  Commissioners  must  heep  a  record  of  rides-,  etc.  The 
commissioners  shall  preserve,  in  a  neatly  bound  book,  a  record  of  all 
tlieir  acts,  and  of  the  rules  and  regulations  adopted  by  them  for  the 
direction  and  government  of  the  pilots ;  but  in  the  city  of  Savannah 
suL'h  rules  and  regulations  shall  not  be  operative  until  approved  by  the 
City  Council.  They  must  designate  one  of  their  number  as  chairman, 
and  cause  a  record  thereof  to  be  made,  and  prescribe  such  fees  for  the 
service  of  the  pilots,  and  impose  such  fines  and  penalties  not  inconsistent 
Avith  the  provisions  of  this  chapter,  as  they  may  deem  expedient.  They 
must  also  preserve  upon  record  a  list  of  all  persons  appointed  pilots  by 
them,  as  well  as  those  by  them  suspended. 

§1525.  (1531.)  Fees  of  secretary.  All  persons  interested  shall  have 
access  to,  and  be  permitted  to  have,  copies  of  the  records ;  and  copies 
thereof  certified  by  the  chairman  or  secretary  shall  be  presumptive  evi- 
dence of  the  facts  therein  stated.  The  secretary  of  the  commissioners 
shall  have  such  salary  or  fees  as  the  commissioners  may  determine,  and 
such  salary  or  fees  shall  be  paid  out  of  fines  and  forfeitures,  or  su^h  other 
fund  as  shall  be  under  the  control  of  the  commissioners. 

§1526.  (1532.)  Office  of  commissifoners,  where  kept.  The  office  of  the  com- 
missioners must  be  kept  in  some  suitable  place,  of  which  the  public  shall 
have  notice,  and  their  books,  papers  and  records  may  be  kept  in  such 
office,  or  in  the  office  of  any  Court  of  record  in  the  county. 

§1527.  (1533.)  Attendance  of  witnesses.  When  the  attendance  of  any 
])crson  shall  be  required  as  a  witness  before  the  commissioners  of  pilot- 
age in  any  matter  or  claim  of  which  they  shall  have  jurisdiction,  it  shall 
]>e  the  duty  of  their  secretary,  on  application,  to  issue  summonses  in  the 
nature  of  writs  of  subpccna,  to  be  signed  by  him  and  directed  to  the 
persons  wliose  attendance  shall  be  required,  when  su(!h  persons  reside  in 
the  county  wliere  such  matter  or  claim  may  be  depending.  The  summons 
shall  express  the  cause  and  the  party  at  whose  suit  it  shall  be  issued,  and 
sliall  be  served  on  such  witnesses  at  least  twenty-four  hovu^s  before  the 
meeting  of  the  commissioners,  to  which  it  shall  be  returnable,  and  it  shall 
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1)0  served  by  the  messenger  of  such  commissioners,  or  n  <'on^bi})h,  mul  t}i(3 
return  of  such  officer  sliall  Ix;  evl(h'nce  of  th(;  servic^i  of  the  Hiif)fK/;ria. 

§1528.  (15:54.)  Dcffm/lln//  tnUncHsc'i  'piminJiM.  Any  witrj(;.ss  tiiiis 
suiiunoued,  whose  testimony  sliall  {Lj)j)ear  to  he  material,  an(J  who  shall 
fail  to  a])j)ear,  may  be  attached  })y  the  (commissioners,  and  the  attach- 
ment shall  be  directed  to  a  sh(!riff  or  consttibh;,  and  made  returnable 
to  i\\Q.  next  Superior  Court  of  the  couhty ;  and  such  C>)urt  may  fine  such 
witnesses  in  a  sum  not  exceeding;  one  hundred  dollars,  unhjss  a  good 
excuse  be  made  to  the  Judge  of  sai(l  Court,  l)utsuch  witness  shall,  never- 
theless, be  liable  to  action  at  the  suit  of  the  party  injured  by  such  noii- 
attendnnce. 

§1529.  (1535.)  May  cite  witnesses  to  ansioer  mterror/atorirs.  When 
any  witness  may  be  a  seaman  or  transient  person,  the  commissioners  may 
issue  subpoena  to  such  witness  by  their  secretary,  requiring  such  witness 
to  appear  at  a  time  and  place  therein  stated,  })efore  any  Justice  of  the 
Peace  or  Ordinary  of  the  county,  to  answer  written  interrogatories  to  be 
propounded  to  him. 

§1530.  (1536.)  Service  of  suhposnas,  etc.  The  subpoena  must  be  served 
twenty-four  hours  before  it  is  returnable,  and  notice  for  the  same  length 
of  time  must  be  given  .to  the  adverse  party,  or  attorney,  agent  or  con- 
signee, of  the  time  and  place  of  putting  such  interrogatories.  The  offi- 
cer taking  the  depositions  shall  seal  up  and  properly  indorse  and  return 
such  depositions,  which  may  be  offered  by  consent  or  by  order  of  the 
commissioners,  and  shall  stand  in  the  place  of  the  oral  examination  of 
such  witness,  when  his  personal  attendance  can  not  be  procured. 

§1531.  (1537.)  Fees  for  serving  subpoenas,  etc.  The  secretary's  fees 
for  each  subpoena  shall  be  twenty-five  cents ;  for  each  attachment  fifty 
cents  ;  for  examining  a  witness  the  Justice  of  the  Peace  shall  receive  one 
dollar ;  the  sheriff  or  constable,  for  serving  any  subpoena,  shall  receive 
tAventy-five  cents,  and  for  executing  and  returning  an  attachment  to 
Court,  fifty  cents. 

§1532.  (1538.)  Appeal  from  judgment  of  commissioners,  etc.  In  any 
case  where  a  pilot  shall  be  suspended,  or  where  a  fine  exceeding  the  sum 
of  twenty  dollars  shall  be  imposed  by  any  judgment  or  decision  of  the 
board  of  commissioners,  or  where  the  license  or  w^arrant  of  a  pilot  shall 
be  revoked,  then  the  person  so  fined,  or  the  pilot  so  suspended,  or  whose 
license  or  warrant  shall  be  revoked,  may  petition  the  Judge  of  the  Supe- 
rior Court  of  the  county  where  such  judgment  or  sentence  may  be  made, 
setting  forth,  on  oath,  the  circumstances  of  the  case,  a  copy  of  whicli 
petition  shall  be  served  upon  the  acting  chairman  or  secretary  of  such 
board  at  least  three  days  before  the  return  of  any  rule  thereon  ;  and  if, 
on  reading  such  petition,  the  Judge  shall  think  there  is  sufficient  ground 
for  the  allowance  of  an  appeal,  he  shall  therein  direct  an  issue  to  be 
made  up  between  such  commissioners  and  the  appellant,  which  issue 
shall  be  tried  by  a  special  jury,  as  in  other  appeal  cases,  at  the  next  term 
of  the  Superior  Court,  unless  good  cause  be  shown  for  a  continuance ; 
and  if,  upon  such  trial,  a  verdict  shall  be  rendered  in  favor  of  the  appel- 
lant, the  said  Judge  shall  make  a  rule  remitting  such  fine,  or  restoring 
the  suspended  pilot,  or  the  pilot  wdiose  warrant  or  license  may  have  been 
revoked  as  aforesaid. 

§1533.  (1539.)  Commissioners  to  tal-e  tesfimoni/,  etc.  In  the  case  of  an 
appeal,  as  aforesaid,  commissions  may  issue  to  take  the  depositions  of  any 
person  not  a  resident  of  the  county,  or  whose  oral  testimony  cannot  be 
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conveniently  liiul,  as  in  other  eases,  before  sneh  Snperior  Court,  but  no 
such  ooinniissions  shall  issue  but  u]>on  three  days'  notieo  to  the  opposite 
]>aity,  by  service  of  a  copy  of  the  interrogatories  to  be  exhibited,  as  in 
other  eases. 

§ir)34.  (1540.)  Fines  and  forfeit (( res,  hoir  dispoi^cd  of.  All  fines  and 
forfeitures  collected  by  the  eonunissioners  shall  be  applied  toward  pay- 
ment of  the  ordinary  expenses  of  the  board,  and  the  residue  shall  be 
expended  by  the  cominissiouers  toward  improvino"  the  navigation  of  the 
port  or  harb<n'  where  such  fines  and  forfeitures  are  inflicted. 

§1535.  (1541.)  Pilots,  when  to  receive  eertificate.  No  person  shall  rev'jeive 
a  certifieate  to  act  as  pilot  until  he  shall  have  served  two  full  years  in  a 
decked  boat,  and  have  given  satisfactory  evidence  of  character  and  skill ; 
and  every  certitied  pilot  shall  serve  eighteen  months  before  he  shall  be 
entitled  to  an  increased  authority;  but,  in  case  of  emergency,  such  addi- 
tional pilots  may  be  appointed  as  the  Mayor  or  other  chief  ofBcer  of  the 
port  may  determine — the  foregoing  restrictions  to  the  contrary  notwith- 
standing. 

§1536.  (1542.)  Branch  pilots y  lioic  appointed.  All  branch  pilots  must 
be  appointed  by  the  commissioners,  and  Avhenever  a  vacancy  occurs  in  a 
branch,  the  person  who  has  served  the  longest  time  as  an  apprentice  must, 
if  deemed  competent  by  the  commissioners,  be  appointed  to  the  vacancy ; 
but  no  ])erson  can  hold  a  branch  who  is  not  engaged  in  pilotage. 

§1537.  (1543.)  Penalty  for  discharging  hcdlast  in  harbor.  If  any 
master  of  a  vessel,  or  water-craft  of  any  description,  shall  throw,  or  per- 
mit to  be  thrown  from  on  board  such  vessel  or  water-craft,  into  any  of 
the  waters  of  any  bay  or  harbor  of  this  State,  or  within  three  miles  of  the 
outside  bar  of  any  such  bay  or  harbor,  any  stone,  gravel,  or  other  ballast, 
he  shall  forfeit  a  sum  not  less  than  five  hundred  nor  more  than  two  thou- 
sand dollars  for  any  such  offense,  and  may  be  imprisoned  not  exceeding 
three  months,  at  the  discretion  of  the  Court — one-half  the  forfeiture  to 
be  paid  to  any  one  first  giving  information  of  the  offense  to  the  commis- 
sioners, and  the  other  half  to  the  use  of  the  commissioners  of  said  harbors 
respectively,  for  improvement  of  navigation. 

See  Wallace  vs.  State,  July  term,  1872. 

§1538.  (1544.)  Proceeding  for  violati7ig  p)receding  section.  Upon  the 
commissioners  receiving  satisfactory  evidence  of  the  offense  specified  in 
the  preceding  section,  it  shall  be  their  duty  to  proceed  to  recover  such 
forfeiture  by  process  of  attachment,  in  the  name  of  the  State,  which  may 
be  issued,  as  other  attachments,  on  the  oath  of  the  informer,  or  of  one  of 
the  commissioners,  and  be  levied  on  the  vessel  from  which  the  oifense 
was  committed.  The  vessel  may  be  replevied  by  the  master,  owner  or 
consignee,  by  giving  bond,  payable  to  the  State,  in  double  the  amount  of 
the  penalty,  with  the  condition  to  have  the  vessel  forthcoming  to  satisfy 
such  judgment  as  may  be  rendered  in  the  suit. 

See  W;illiice  vs.  State,  July  term,  1872. 

§1539.  (1545.)  Penalty  against  pilot  for  concealing  such  offense.  It 
shall  be  the  duty  of  every  pilot,  having  knowledge  of  the  commission  of 
the  offense  specified  in  the  two  preceding  sections,  to-  give,  as  soon  as 
practicable  tliereafter,  information  thereof  to  the  commissioners;  and, 
failing  to  do  so,  such  ])ilot  shall  be  deprived  of  his  license,  and  be  there- 
after forever  disqualified  for  the  office  of  pilot. 

§1540.  fl54G.)  Incorporated  tovms  may  prohihit  the  discharge  of  bal- 
last in  navigable  luaters.     The  City   Council  of  Savannah  shall  have 
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auth<>rity  to  proliibit,  under  f)roj)(;r  ponaltifw,  tlj(;  tlirowing  or  (](•.])< )/it\i\fr 
ill  tlio  SavaiiriaJi  riv(!r,  and  within  the  jurisdictional  h'mits  of*  .said  city, 
of  any  substance  of  any  natiin;  or  kind  whicJi  ini^ht,  in  any  (h'/^n-Jt^ 
lessen  the  depth  of  watcir  in  sai(j  rivei-,  or  any  part  thereof,  within  said 
limits;  and  the  same  authority  is  Jiereby  vested  in  the  corporate  authori- 
ties of  tlic  other  towns  respectively,  as  to  navigable  waters  witliin  their 
respective  jurisdictions. 

§1541.  (1547.)  Suits  in  the  name  of  commtHHioners.  The  same  boards 
of  commissioners  are  liereby  autliorized,  in  tlieir  own  nanu-s,  or  in  tliat  of 
their  chairman,  respectively,  as  su(;h,  to  sue  for  and  recover,  to  their  own 
use  and  the  improvement  of  navigation,  any  forfeiture  which  may  accrue 
under  this  chapter  which  is  not  otherwise  specifically  ai)j)ro[)riated. 

§1542.  (1548.)  Present  commissioners y  etc.,  to  stand.  All  existing 
appointments  of  commissioners  of  pilotage,  and  of  officers  under  the 
same,  as  well  as  their  rules  and  regulations  not  contrary  to  law  at  the 
time  of  the  adoption  of  this  Code,  shall  continue  good  and  valid  in  law, 
according  to  their  nature  and  terms,  until  superseded  by  authority  of  this 
Code. 


AETICLE  II.* 


SEAMEN. 


Section. 

1543.  Defaulting  seamen,  how  punished. 

1544.  Proceedings  against  deserters. 

1545.  Seamen  not  to  be  credited. 

1546.  Sale  of  liquors  to  seamen. 

1547.  Certificate  of  discharge. 

1548.  Shipping  an  articled  seaman. 


Section. 

1549.  Penalty  for  svich  shipping,  etc. 

1550.  Boarding  vessel  to  abduct  seamen. 

1551.  Abducting  seamen. 

1552.  Harboring  deserted  seamen. 

1553.  Illegal  arrest  of  seamen. 


§1543.  (1549.)  Penalty  against  seamen  absenting  themselves.  Any 
seaman  having  entered  or  shipped  himself  on  board  any  vessel  within 
this  State,  or  which  shall  come  to  the  same,  and  having  signed  a  contract 
with  the  master  or  commander  thereof  to  proceed  upon  any  voyage 
therein  mentioned,  who  shall  absent  himself  from  any  such  ship  or  ves- 
sel for  twenty-four  hours  without  leave  of  said  master  or  commander,  or 
other  chief  officer  having  command  of  such  vessel,  or  who  shall  neglect 
or  refuse  to  perform  his  duty  on  board  the  same,  or  refuse  to  proceed  on 
the  voyage  mentioned  in  such  contract,  may  be  apprehended  on  warrant 
from  any  Justice  of  the  Peace  within  his  jurisdiction,  upon  application 
being  made  to  him  by  such  master  or  commander  under  oath,  and  upon 
proof  of  such  absence .  without  leave,  or  of  such  neglect  or  refusal  as 
aforesaid,  he  may  be  committed  to  jail,  or  other  secure  place,  for  any 
time  not  exceeding  thirty  days,  or  until  the  sailing  of  such  vessel,  and 
the  charge  of  apprehending,  committing  and  maintaining  such  seaman 
during  his  confinement  as  aforesaid,  shall  be  paid  by  the  complainant, 
and  by  him  be  deducted  out  of  the  wages  due,  or  to  be  due,  such  seaman  ; 
Imt  no  seaman  shall  be  received  by  the  jailor  until  security  shall  have 
been  given  for  the  maintenance  and  jail  fees  of  such  seaman. 

§1544.  (1550.)  Proceedings  against  seamen  and  apprentices.  The 
Judge  of  the  Superior  Court,  or  Judge  of  any  City  Court,  or  Ordinary, 
or  Justice  of  the  Peace  of  any  county,  or  any  similar  officer  of  any  seaport 
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or  county,  on  oath  made  before  liim  that  an  articled  seaman  or  apprentice 
lias  deserted  or  absconded  from  a  vessel,  describing  said  seaman  and 
vessel,  and  that  he  is  harbored  or  secreted  by  some  person  (describing 
]um)  in  a  certain  place  (describing  it,)  may  issue  his  Avarrant,  directed  to 
any  lawt'ul  otUcer  of  the  county,  authorizing  a  search  for  and  seizure  of 
such  ]xn*son  in  the  place  designated,  and  to  fully  execute  such  warrant. 
Any  person  resisting  such  search  or  seizure  may  be  fined  and  imprisoned 
at  the  discretion  of  any  Court  havinji;  jurisdiction. 

v^l54r).  (1551.)  Credit  not  to  bcgiventoseam.cn.  It  shall  not  be  law- 
ful for  any  jiei'son  to  give  credit  to  any  seaman  belonging  to  any  vessel 
Avithin  this  State,  having  signed  any  contract  to  proceed  therein,  for  any 
sum  exceeding  one  dollar,  except  by  leave  of  tlie  master  or  commander  of 
such  vessel,  on  pain  of  forfeiture  of  the  moneys  or  goods  so  credited. 

§1546.  (1552.)  Entertaining  seamen  prohibited.  It  sliiiW  not  be  lawful 
for  any  keeper  of  a  tavern  or  tippling  house,  or  any  otlier  person  selling 
intoxicating  or  spirituous  liquors,  to  sell  any  such  liquors  to  any  seaman 
belonging  to  any  vessel,  and  who  may  have  signed  any  contract,  to  the 
amount  of  more  than  thirty  cents  in  any  one  day,  or  to  entertain  or  suffer 
any  such  seaman  to  drink  in  such  tavern  or  tipj^ling  house,  or  furnish 
such  seaman  with  liquor  after  the  hoiu'  of  nine  o'clock  at  night,  unless 
with  the  consent  of  the  master  or  commander  of  such  vessel ;  and  any 
person  offending  against  any  of  these  provisions  may,  on  conviction,  be 
fined  in  a  sum  not  exceeding  fifty  dollars,  or  be  imprisoned  in  the  com- 
mon jail  for  not  more  than  thirty  days. 

§1547.  (1553.)  Seamen  may  ctemand  certijicate  of  discharge.  Any  sea- 
man whose  contract  with  any  master  or  commander  of  any  vessel  within 
the  State,  for  the  performance  of  any  voyage  therein  specified,  shall  be 
determined,  may  demand  from  him  a  certificate  thereof,  and  of  his  dis- 
charge ;  and  on  refusing  to  give  such  certificate,  without  just  cause,  any 
two  Justices  of  the  Peace,  upon  due  application  and  proof  thereof,  may 
give  the  same,  which  shall  be  of  equal  force  as  if  given  by  such  master  or 
commander,  who  shall  be  liable,  civilly,  to  pay  one  dollar  for  such  certi- 
ficate so  given  by  such  Justices,  and  shall,  moreover,  on  conviction  before 
any  Court  of  com^^etent  jurisdiction,  be  liable  to  a  fine  of  fifty  dollars  for 
such  refusal. 

§1548.  (1554.)  Hiring y  entertaining  or  shijoping  seamen  prohibited. 
Xo  master  or  commander  of  any  vessel,  or  other  person  within  this  State, 
shall  hire,  receive,  entertain  or  ship  any  seaman  belonging  to  and  pretend- 
ing to  be  discharged  from  any  vessel,  without  a  certificate  of  discharge 
being  in  possession  of  such  seaman,  under  the  penalty  of  fifty  dollars  for 
every  such  offense  ;  and  the  same  penalty  may  be  inflicted  on  any  person 
keeping  or  attending  any  ferry  within  this  State,  who  shall  willingly 
transport,  or  suffer  to  be  transported  over  such  ferry,  any  fugitive  seaman 
not  having  a  certificate  of  discharge  as  aforesaid. 

§1549.  (1555.)  Penalty  for  hiring  or  entertaining  seamen  contrary  to  law. 
If  any  sailor  boarding-house  keeper,  a  runner  or  shipping  master,  or  any 
other  person,  shall  hire,  receive,  or  entertain,  or  ship  any  seaman  belong- 
ing to  or  pretending  to  be  discharged  from  any  vessel,  without  a  certi- 
ficate of  discharge  being  in  possession  of  said  seaman,  or  shall  aid  or  be 
concerned  in  any  manner  in  the  shipping,  or  offering  to  ship,  such  sea- 
man, the  person  thus  offending  shall  be  fined  and  imprisoned  at  the  discre- 
tion of  the  Court.  Any  order  given  by  such  seaman  for  advance  wages 
shall  be  void. 
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§1550.  (1556.)  lUjardmr/ vr.^ificl  for  the  purpose  of  ahduetiny,  hov^  jmn- 
ished.  If  any  person  slinll  l)oar(]  ;iny  vf!SHol  in  jiny  f)ort  or  liarhr^r,  or  on 
any  of  the  waters  of  this  State,  witli  intent  to  inv(jigle,  (.-ntiee,  convey 
away,  abduet,  witli  or  without  viol(;ne(;,  or  seeretly  earry  off,  any  articled 
seaman  or  apprentice  from  su(;l)  vess(!l,  or  sliall  afford  any  conveyance  or 
facility  to  such  seaynan  or  ;ipj)rentice  to  leave;  such  vessel,  sur;})  person  so 
offcndinii:;  shall  be  liable  to  indictment,  and,  on  convJction,  shall  be  fined 
or  imprisoned,  or  both,  at  the  dis(;retion  of  tlu;  Court. 

§1551.  (1557.)  Aidiny  seamen  to  escape y  how  pmnished.  If  any  per- 
son shall  aid  any  arti(;led  seaman  or  aj)prentice  to  dese-rt  from  his  vessel 
while  in  the  waters  of  this  State,  or  shall  inveigle,  entlc^e,  convey  away, 
abdnct  or  carry,  with  or  without  violence,  or  sec.Tctly  earry  off,  any  arti- 
cled seaman  or  apprentice  from  any  such  vess(;l,  such  persc)n  so  offending 
shall  be  liable  to  indictment,  and,  on  conviction,  shall  be  liable  to  fine  or 
imprisonment,  or  both,  at  the  discretion  of  the  Court. 

§1552.  (1558.)  Ilarborinfj  seamen  or  apprentices.  If  any  person  shall 
harbor,  secrete,  entertain,  lodge,  or  keep,  or  shall,  directly  or  indirectly, 
suffer  to  be  harbored,  secreted,  entertained,  lodged,  or  kept,  in  or  about 
his  house  or  premises,  any  articled  seaman  or  apprentice,  knov/ing  such 
seaman  or  apprentice  to  have  deserted  from  his  vessel,  such  person  shall 
be  liable  to  indictment,  and,  on  conviction,  be  fined  in  a  sum  of  not  more 
than  five  hundred  dollars,  or  imprisoned,  or  both  fined  and  imprisoned, 
at  the  discretion  of  the  Court. 

§1553.  (1559.)  Vexatious  arrest  and  detention  of  seamen.  The  law  in 
respect  to  the  vexatious  arrest  and  detention  of  seamen,  and  to  summary 
trial  of  causes,  civil  and  criminal,  in  which  seamen  and  the  caj^tains  and 
consignees  of  vessels  may  be  concerned,  shall  be  as  provided  in  this  Code ; 
but  if  any  provision  in  this  Code  contained  shall  conflict  with  the  Code 
of  the  city  of  Savannah,  appended  hereunto,  the  said  Code  of  Savannah 
shall  prevail  within  the  corporate  limits  of  said  city. 


CHAPTER  IV. 

INSPECTION. 


Article  1.- 
Aeticle  2.- 


-Flour,  Co7m  Ileal  and  Grain. 
-Woody  Turpentiney  Timber ,  etc. 


ARTICLE  L* 


FLOUR,   CORN   MEAL   AND   GRAIN. 


Skction. 

1554.  Inspectors,  hy  whom  appointed. 

1555.  Bolted  flour  shall  be  merchantable. 

1556.  Flour  barrels,  dimensions,  etc. 

1557.  Flour  shall  be  inspected,  -when. 

1558.  Fraudulently  packing  flour. 


Section. 

1559.  Inspector  cannot  purchase. 

1560.  Selling  without  inspection. 
1501.  Inspector's  oath. 

1562.  Corn  meal,  corn  and  other  grain. 


§1554.  (1560.)  Inspectors,  hy  iclmm  appoiided.     The  Ordinaries  in  the 
several  counties  of  this  State  shall  have  power  to  appoint,  annually,  one 


*See  Cobb's  Digest,  p.  19;  Acts  of  1855-6,  p.  15. 
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person  of  oxxul  repute  to  be  Inspector  of  flour  in  their  respective  coun- 
ties, bur  the  same  power  may  be  exercised  exckisively  in  any  corporate 
towns  within  their  corporate  limits;  vacancies  in  such  office  of  inspector 
may  be  liUed  by  the  appointing  power  as  soon  as  may  be  after  the  hap- 
pen ing  of  any  vacancy. 

§155-5.  (1561.)  Flour  shall  be  merchantable.  All  bolted  wheat  flour, 
and  every  cask  tltereof,  brought  to  the  jdaces  aforesaid  for  sale,  shall  be 
made,  by  the  miller  or  manufacturer  thereof,  merchantable  and  of  due 
lineness,  and  without  mixture  of  course  flour,  or  the  flour  of  any  other 
o-rain  than  wheat. 

§1556.  (1562.)  Flour  barrels,  how  made.  All  flour  barrels  packed  for 
sale  shall  be  well  made  and  of  g(^od  material,  twenty-seven  inches  in 
length,  tightened  Avith  at  least  ten  hoops,  and  sufliciently  nailed,  with  the 
tare  plainly  marked  on  the  head  thereof,  and  every  miller  or  bolter  shall 
put  into  a  barrel  the  full  quantity  of  196  pounds  of  flour,  and  shall  put 
into  every  half  barrel  the  quantity  of  98  pounds  of  flour,  and  on  failure 
thereof  shall  forfeit  and  pay  the  sum  of  four  dollars  for  each  barrel  or 
bag,  to  be  recovered  by  any  informer  before  any  Justice  having  jurisdic- 
tion thereof — one-half  thereof  to  go  to  the  informer  and  the  other  half 
to  the  county  or  cor])oration  having  the  appointment  of  inspector. 

§1557.  (1563.)  Flo ur  shall  be  inspected,  when.  All  barrels,  half  barrels 
and  bags  of  flour  brought  to  any  place  of  inspection  for  sale,  shall  be  sub- 
mitted to  the  view  and  examination  of  the  inspector,  who  shall  expedi- 
tiously inspect  the  same  by  boring  into  the  barrel,  half  barrel  or  bag,  from 
head  to  head,  or  end  to  end,  with  an  instrument  of  not  more  than  three- 
fourths  of  an  inch  in  diameter,  to  be  by  him  provided  for  that  purpose,  and 
if  he  shall  judge  the  same  Avell  packed  and  merchantable,  he  shall  plug  the 
hole  and  brand  the  barrel,  half  barrel  or  bag,  with  the  name  of  the  place 
at  which  he  shall  be  inspector,  with  a  public  brand  or  mark,  to  be  by 
him  provided  for  that  purpose,  and  approved  by  the  Ordinary,  City 
Council,  or  corporation,  as  the  case  may  be,  and  shall  also  mark  the 
degree  of  fineness  which  he  shall  determine  the  flour  to  be  on  inspection, 
which  degrees  shall  be  distinguished  as  follows  :  "  Extra  Family," 
"Superfine,''  "Fine,''  "Middling,"  "First"  or  "Second,"  for  which 
trouble  the  inspector  shall  receive  from  the  owner  or  consignee  at  the  rate 
of  five  cents  per  barrel. 

§1558.  (1564.)  Fraudulently  pacldng  flour.  If  any  person  shall  pack 
flour  in  an  old  barrel  which  may  have  been  marked  and  branded  as 
aforesaid,  and  which  shall  still  have  the  brand  of  the  inspector  thereon, 
or  shall  otherwise  fraudulently  pack  flour  for  sale,  such  person  or  per- 
sons shall  forfeit  and  pay  the  sum  of  twenty  dollars  for  every  barrel  so 
jiacked,  to  be  recovered  by  an  informer  before  any  Justice  of  the  Peace, 
or  other  Court  having  jurisdiction  thereof — one-half  of  such  penalty  to  go 
to  the  inf  )rraer,  and  the  other  half  to  the  miller  or  manufacturer  injured 
by  such  false  packing. 

§1559.  (1565.)  Inspector  cannot  purchase.  No  inspector  shall  be  per- 
mitted, directly  or  indirectly,  to  purchase  any  flour  by  him  condemned  as 
nnmcrcliantable,  or  any  other  flour  whatever,  other  than  for  his  own  or 
family  use  and  consumption,  under  the  penalty  of  thirty  dollars  for  every 
barrel  by  him  purchased,  to  be  recovered  by  any  informer  before  any 
Justice  of  the  Peace,  or  other  Court  having  jurisdiction — one-half  of 
which  shall  belong  to  the  informer,  and  the  other  half  to  the  county  or 
corporation  having  the  appointment  of  the  inspector. 
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§1500.  (1500.)  H(Mln(/ yyllliout  mHj)(TAi()'n.  Any  person  who  sliall  S(3ll 
flour  ill  oi'  from  any  of  tin;  plaxKiS  wlu;i'(!  i\\vr(t  is  an  inspector  witliout  an 
inspection  as  aforesaid,  sliall  forfeit  and  j)ay  the  snni  of  t(^n  dollars  for 
each  barrel,  half  barrel,  or  bag  so  sold,  io  Im;  r(;eover(;d  l^y  any  informer 
l)e(orc  any  Justice  of  tlie  Peace,  or  otli(!r  Court  liaving  jurisdiction — one- 
half  to  go  to  tlie  inforin(!r  and  tin;  other  lialf  to  the  inspector. 

§1501.  (1507.)  J'n,y)cdor\^  (xilJi.  Kwry  insj)ector,  )>efore  entering  on 
the  duties  of  his  ofli(!e,  shall  take  and  subscM'ibe  an  oath  <)Y  allirrnation 
before  the  clerk  of  the  Council,  or  Ordinary,  of  which  a  minute  shall  be 
made,  that  he  will  faithfully  perform  the  duties  of  his  offif;e,  inspect  all 
flour  olfered  to  him  for  ins})ection,  and  fiithfully  brand  and  mark  the 
barrels  or  bags,  as  by  law  directed.  Inspectors  sliall  be  liable  to  indir-t- 
ment  for  any  neglect  of  duty,  and  ui)on  conviction  thereof  shall  forfeit 
and  pay  a  sum  of  not  less  than  thirty  dollars. 

-f  •  T  1        n    111 

§1502.  (1508.)  Corn  meal,  corn,  and  other  gram.  It  sliall  be  the  duty 
of  every  inspector  of  flour  to  inspect  Indian  corn  and  corn  meal,  wheat, 
and  other  grain  in  bags  or  in  barrels,  when  requested  by  the  owner  or 
consignee  to  do  so,  and  he  shall  brand  only  such  as  he  may  deem  to  be 
sound  and  merchantable,  for  which  his  compensation  shall  be  three  cents 
per  bag  or  barrel,  to  be  paid  by  the  owner  or  consignee,  as  aforesaid. 


ARTICLE  11.^^ 


WOOD,   TIMBEE,   TURPENTINE,    TOBACCO,   GUAXO,   ETC. 


Section. 

1563.  Inspectors  and  rules  of  inspection. 

1564.  Inimical  laws. 

1565.  Drifted  timber— selling  of. 

1566.  Penalty  for  buj'ing  the  same. 

1567.  Pitch,  tar.  etc.,  to  be  inspected. 

1568.  Turpentine  barrels — dimensions  of. 

1569.  HoAV  marked. 

1570.  Corporate  authorities — powers  of. 

1571.  Inspection  of  fertilizers. 


Section. 

1572.  Inspector's  duty. 

1573.  Place  of  inspection. 

1574.  Inspector's  fees. 

1575.  Selling  Avithout  inspection. 

1576.  Duty  of  sellers. 

1577.  Inspection  of  kerosene. 

1578.  Standard  of  kerosene. 

1579.  Inspector's  fees  and  duty. 


§1503.  (1509.)  Inspectors  may  he  appointed  for  any  article.  Inspectors 
may  be  appointed,  their  duties  prescribed,  their  fees  fixed,  and  inspection 
and  marking  regulations  adopted,  by  the  corporate  authorities  of  any  city, 
for  the  inspection  of  guano  and  other  fertilizers,  tobacco,  salt,  pitch,  tar, 
turpentine,  rosin,  fish,  oil,  staves,  shingles,  timber,  wood,  lumber,  and 
liquor,  and  such  other  articles  and  things  as  are  usually  the  subjects  of 
inspection  and  measurements,  and  for  measuring  and  guaging  the  said 
articles,  or  any  of  them,  within  the  limits  of  said  cities;  and  tlie  same 
power  may  be  exercised  by  the  Ordinary  of  every  county,  outside  the 
limits  of  such  town,  and  within  the  limits  of  such  county:  Provided,  such 
regulations  be  not  inconsistent  with  the  following  provisions : 

1 .  No  person  shall  be  permitted  to  inspect,  measure,  or  guage,  except 
such  as  may  be  regularly  appointed,  under  a  penalty  of  five  hundred 
dollars  for  every  offense,  one-half  to  go  to  the  informer,  and  the  other 
half  to  the  incorporation  or  Court  having  the  appointment  of  inspectors. 
Every  person  so  appointed  shall  be  required  to  take  an  oath  or  affirma- 
tion faithfully  to  perform  the  duties  of  the  office  to  the  best  of  his  skill 
and  ability,  and  shall,  moreover,  give  bond  and  security  for  the  laithful 


^See  Cobb's  Digest,  pp.  22,  53,  64;  Act  of  1853-4,  p.  79;  Act  of  1855-6,  p.  12;  Act  of  1860,  p,  11. 
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(lischariro  of  the  duties  thereof.     All  vacancies  may  be  filled  by  the 
apiKMiuino;  power. 

12.  In  all  seaport  to\^^ls,  where  timber  or  lumber  is  brought  for  expor- 
tation, or  otherwise,  the  same  shall  be  inspected  and  measured,  and  bills 
for  such  measurement  shall  be  made  out  in  su})erlicial  measurement. 

3.  Xo  lumber  or  timber  inspector,  or  measurer,  shall,  during  his  term 
of  otiice,  be  or  become  the  clerk  or  agent  of  any  lumber  or  timber  buyer, 
or  the  clerk  or  agent  of  lumber  mill,  on  pain  of  forfeiture  of  his  office 
on  conviction,  and  fine  or  imprisonment,  at  the  discretion  of  any  Court 
having  jurisdiction. 

4.  All  square  timber  shall  be  measured  as  follows  :  The  length  shall 
bo  counted  from  pin-hole  and  the  size  from  the  middle  of  the  stick, 
taking  the  smallest  side  and  the  face,  throwing  off  fractions,  and  allow- 
ino'  one-half  of  the  wained^-e  on  the  size  and  face :  and  other  flatted 
timber,  usually  known  as  saw  or  mill  logs,  shall  be  measured  one-third 
from  the  smallest  end. 

5.  All  sticks  which  are  rotten,  hollow,  split,  or  broken,  shall  be 
declared  refuse  b}^"  the  inspector,  and  the  seller  shall  only  be  allowed 
one-half  the  measurement ;  but  if  the  defect  be  at  or  near  the  end,  only 
so  much  as  is  defective  shall  be  declared  refuse. 

6.  The  hook  to  the  dip-rod  shall  not  be  less  than  one  inch  and  three- 
quarters  long. 

7.  Ranging  timber,  scantlings,  and  boards,  shall  be  deemed  merchant- 
able only  when  they  shall  have  square  edges,  and  be  sound,  and  without 
decay ;  nevertheless,  if  any  scantling  or  board  to  be  measured  and 
inspected  shall  be  split,  decayed,  or  fractured,  more  than  two  feet  and 
less  than  six  feet  from  the  end  thereof,  such  split,  decayed,  or  fractured 
part  shall  be  left  out  and  not  counted  in  the  measurement. 

8.  Heading  shall  be  tw^o  and  a  half  feet  long,  six  inches  broad,  one 
inch  thick  on  one  edge,  and  not  less  than  three-quarters  of  an  inch  on 
the  other  edge,  round  and  free  from  decay,  worm  or  knot  holes ;  shingles 
to  be  twenty-two  inches  long,  not  less  than  three  and  a  half  inches  wide, 
a  half  inch  thick  at  the  thick  end,  not  decayed,  and  free  from  worm  or 
knot  holes. 

9.  Pii)e,  hogshead,  and  barrel  staves  shall  be  considered  merchantable 
only  ^vhen  conditioned  as  follows :  Pipe  staves  to  be  at  least  fifty-four 
inches  in  length,  three  inches  in  breadth,  and  one  inch  thick  on  the  thin 
edge,  sound  and  free  from  worm  or  knot  holes ;  hogshead  staves  to  be 
forty-two  inches  long,  three  inches  broad,  and  not  less  than  three-quar- 
ters of  an  inch  thick  on  the  edges,  sound  and  free  from  v/orm  or  knot 
holes ;  barrel  staves  to  be  two  and  a  half  feet  long,  three  inches  wide, 
and  not  le<^s  than  three-quarters  of  an  inch  on  their  edges,  sound  and 
free  from  worm  or  knot  holes. 

10.  [If  any  inspector"  or  measurer  of  timber  shall  fail,  neglect,  or 
ra^Acteof  1866  ^^^^^''^  ^^^  measure  timber  as  is  now  prescribed  by  law,  the  said  inspector 
p. i^.             'or  measurer  shall  be  guilty  of  misdemeanor,  and,  on  conviction,  be  sub- 
ject to  a  fine  of  five  hundred  dollars  and  imprisonment  in  the  common 
jail  of  the  count}^  for  the  term  of  three  months.]     (a.) 

11.  Every  cord  of  fire  wood  shall  measure  eight  feet  in  length,  four 
in  breadth,  and  four  in  height.  Any  person  to  whom  such  wood  is 
offered  for  sale,  who  may  suspect  any  deficiency,  shall  have  the  right  to 
have  the  same  measured  and  corded  by  any  sworn  inspector  or  measurer 
of  the  place,  and  in  case  of  any  deficiency  appearing,  the  seller  shall^ 
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besides  paying  the  fees  of  the  innpector,  make  good  the  deficiency  witliout 
d(!l;iy,  or  forfeit,  Ixyfore  any  CyOiirt  Iiavin;:;  jurisdiction,  the  sum  of  two 
dollars  for  every  cord  so  deficient;  in  (;ase  of  no  d(;iiciency  a})])earin;i-, 
the  fees  of  the  inspector  or  measurer  shall  he  i)aid  hy  the  hnyer.  Tha 
cori)<)rate  authorities  of  any  town  or  city  may  make  such  further  regula- 
tions on  this  subject  as  to  them  shall  appear  proj)er  to  iiisuj-e  the  objects 
of  this  section. 

§15G4.  Inimical  local  laivs  repealed.  [All  ordinances  of  any  city  or 
town  inconsistent  with  the  precM^ding  section  are  repealed,  and  any 
inspector  or  other  [usrson  who  shall  violate;  any  of  the  ]jrovisions  of  said  ,\f.tf,f  20t.h 
section,  so  far  as  the  same  relates  to  the  inspection  and  nH-asurement  of  ■^''t-''^-.  i*^^-^- 
any  timber  or  lumber,  shall  be  punished  as  therein  j^rescribed,  any  Irx-al 
law,  rule,  or  regulation,  or  ordinance  of  any  city  or  town  to  the  conti-ary 
iiotwithstand  i  ng.] 

§1565.  (1570.)  Penalty  for  disposing  of  drifted  timber,  No  raftsman 
or  other  person  shall  dispose,  or  attempt  to  dispose,  of  any  drifted  timber 
or  lumber  taken  up  by  him  within  this  State,  on  pain  of  paying  not 
exceeding  five  hundred  dollars  for  every  such  offense,  to  be  recovered  in 
any  Court  having  jurisdiction  of  the  same — one-half  of  the  penalty  to 
go  to  the  informer,  and  the  other  to  the  use  of  the  county  wherein  such 
offense  may  be  committed — or  the  offender  may  be  imprisoned  not  more 
than  six  months ;  but  nothing  herein  contained  shall  prevent  the  finder 
of  drifted  timber  or  lumber  from  requiring  and  receiving  from  the  owner 
reasonable  compensation  for  delivering  to  the  owner  such  drifted  timber 
or  lumber. 

§1566.  (1571.)  Illegal  purchase  of  drifted  timber.  Any  person  detected 
in  purchasing  drifted  timber  or  lumber  as  aforesaid,  except  from  factors 
or  timber  cutters,  shall  be  liable,  on  conviction,  to  pay  a  fine  of  fifty 
dollars  for  every  offense,  or  to  be  imprisoned  for  a  term  not  exceeding 
six  months, 

§1567.  (1572.)  Pitclij  tar,  etc.,  to  be  inspected  before  it  is  shipped.  Xo 
person  shall  ship,  or  put  on  board  any  vessel  for  exportation,  from  this 
State,  any  pitch,  tar,  rosin,  or  turpentine,  before  the  same  is  inspected 
and  marked :  Provided,  there  be  at  the  port  of  exportation  a  sworn 
inspector  of  such  articles,  on  pain  of  forfeiting  one  dollar  for  every  bar- 
rel so  shipped — one-half  to  go  to  the  informer,  and  the  other  half  to  the 
use  of  the  town  or  place  of  exportation.  The  true  contents  and  quality 
of  every  barrel  of  such  articles  must  be  branded  on  the  barrel. 

§1568.  (1573.)  Quality,  etc.,  of  turp)entine  barrels.  Every  barrel  of 
soft  turpentine  shall  be  formed  of  good  and  sufficient  staves,  three- 
quarters  of  an  inch  thick,  not  exceeding  five  inches  w^ide,  not  less  than 
thirty,  nor  more  than  thirty-two  inches  long ;  the  head  not  less  than 
one,  nor  more  than  one  and  a  half  inch  thick,  and  the  barrel  secured 
with  twelve  good  hoops.  If  the  turpentine  be  fraudulently  mixed,  it 
shall  be  condemned  by  the  inspector  and  delivered  to  the  owner. 

§1569.  (1574.)  Barrels  of  turpentine,  how  marlrd.  Each  barrel  of 
soft  turpentine,  afler  inspection,  if  found  in  conformity  to  the  foregoing 
provisions,  shall  be  branded  or  marked  by  the  ins2:>ector  as  follows :  The 
pure  or  virgin  turpentine  with  the  letter  "  V,"  the  yellow  dip,  ^'  S,'^  the 
hard,^^H."' 

§1570.  (1575.)  Poicei's  of  corporcdeaufhorities.  The  corporate  authori- 
ties of  any  seaport  town  may  make  such  further  regulations  for  insiux^tion 
of  rosin,  pitch,  tar  and  turpentine,  and  for  the  discovery  of  fraud  in 


270  PArvT  I.—TITLE  XVII.— CHAPTER  IV. 

AVood,  Timber.  Turpentine.  Tobacco,  Guano,  etc. 

niakinp;  and  vending  said  articles,  as  to  said  authorities^  respectively^  shall 
seem  ]M-o[Kn*. 

§lo71.  Iiu^pccfors  of  fertilizers,  their  oath,  etc.  [The  Governor  shall 
appoint  lor  each  of  the  counties  of  Ivichniond  and  Chatliani,  and  in  such 
other  counties  as  the  pul)lic  interest  may  recpiire  an  ao:ricultural  chemist, 
who  shall  be  inspector  of  fertilizers  for  their  respective  counties.  Each 
inspector  shall  hold  his  office  for  the  term  of  two  years,  and  before  enter- 
ing on  tlie  duties  thereof  shall  take  an  oath  before  some  officer  of  this 
(  )\  ts  fiscs  ^^^^^'■'  i^iithorized  to  administer  oaths  for  general  pur[)oses,  faithfully  and 
p.  5.  "'  impartially  to  discharge  the  duties  of  his  office.     Said  oath  shall  be  filed 

for  preservation  with  the  Ordinaries  of  their  respective  counties.]    (a.) 

^1572.  I]ispector^s  chdi/.  [It  shall  be  the  duty  of  every  inspector  of 
fertilizers,  when  requested  by  the  (^wner  or  person  in  charge  thereof,  to 
inspect  and  analyze  all  fertilizers  witliin  their  respective  counties,  or  any 
other  county  within  this  State,  and  to  stamp  or  brand  the  packages 
thereof  with  his  name  as  inspector,  and  the  name  of  the  county  in  which 
he  is  inspector;  and  he  shall  also  furnish  to  the  person  procuring  the 
inspection  a  certificate  showing  the  date  of  the  inspection,  the  place  at 
(a)  Acts  of  1S6S,  which  it  was  made,  and  the  character  and  quality  of  the  fertilizer,  etc., 
1&70,  p^m.^^  inspected.  Pie  shall  also  publish  all  condemned  lots,  in  one  or  more 
newspapers  in  the  town  or  city  where  such  inspection  is  made,  and  all 
such  condemned  fertilizers  shall  beheld  by  the  inspector  for  the  payment  of 
inspector's  and  printer's  fees.]    (a.) 

§1573.  Fertilizers,  ichere  inspectecL  [All  fertilizers  imported  into  this 
State  shall  be  inspected  and  analyzed  at  the  port  of  entry  in  which  the 
same  may  be  received,  that  is,  that  place,  town  or  city,  where  fertilizers 
shall  be  received  in  quantities  by  the  seller  ordering  the  same  from  manu- 
Ca)  ActsofiS69.  ^^<^^^^^'<^'i'^  or  dealers  outside  of  this  State;  and  all  fertilizers  manufactured 
?^-vP'^'*  A^^^^^in  this  State  shall  be  inspected  and  analyzed  in  the  county  in  which  the 
same  are  manuiactured,  and  said  tertiiizers  shall  not  be  removed  irom  the 
mill  or  factory  until  analyzed,    (a.) 

§1574.  Inspector's  fees.     [The  inspector  shall  be  allowed  a  fee  of  fifty 
cents  when  inspected  and  analyzed  in  quantities  of  fifty  tons  or  more ; 
(a)_Act8  of  1869,  anfj  ^  fee  of  twenty-five  dollars  for  inspecting  and  analyzing  in  quanti- 
ties less  than  fifty  tons,  to  be  paid  by  the  party  procuring  the  inspec- 
tion.]   (a.) 

§1575.  Penediy  for  selliyig  v:ithoiit  inspection.  [Any  person  who  shall 
sell  any  fertilizer  within  this  State,  without  its  having  been  so  inspected, 
stamped  and  certified,  or  any  person  who  shall  use  an  inspector's  certifi- 
cate to  induce  or  influence  the  sale  of  any  other  fertilizer  than  that  to 
which  it  was  applicable  Avhen  given  by  the  inspector,  or  any  inspector 
(a)  Acts  of  1868,  w*ho  shall  procure,  or  aid  in  procuring,  or  who  shall  knowingly  use,  after 
it  has  been  procured,  any  false  inspector's  certificate,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  in  any  Court  having  jurisdiction, 
shall  be  fined  and  imprisoned,  as  in  case  of  other  misdemeanors.]    (a.) 

§1576.  Duty  of  those  rvho  sell  fertilizers.     [Each  and  every  dealer  in 

fertilizers  shall  report  the  same  to  the  inspector  for  inspection  and  analysis 

(a)Actfi  ofi870  ^^^^*^^^^  ^^^^'^'^'^o  ^^^^^  samc  for  salc,  and  shall  furnish  the  analysis  to  each 

vp.-6yj,i(y}.     'purchaser,  in  printed  form,  that  the  purchaser  may  know  the  value  and 

quality  of  the  same.]    (a.) 

§1577.    Who  shall  inspect  kerosene  oil.     [The  duty  of  inspecting  kero- 
sene oil  shall  be  performed  by  inspectors  of  fertilizers  in  each  county,  and 
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if  no  iris{)cctor  of  fcrtilizcTS  in  tlio  oonnty  ho  qusil I (!(,•(],  tljf;ii  i1j^;  ^^^'^^'"^I'yMaMctiofiaTO, 
assist(!(l  }>y  sikjIi  jxirsons  as  lio  may  cliooso.]    (fi.)  f-  ^i'-^' 

§1578.  Sia/adar(l  jhr  kcromae  oil.  TJIk!  Hbiruhird  for  k(;ro.sone  oil  for 
sale  \n  tliis  Stjitc  sliall  be  one  luindrecl  ar»(l  ten  dc/^raoji  fire  Utiit,  and  all 
illuminating  oils  made  from  coal,  petroleum,  earth-roek  oil,  or  any  of 
their  produets,  ha,vin<z:  poiirts  of  i<i:iiition  of  less  than  one  Inindn-d  and 
ten  degrees  lanrenlieit,  to  l)e  deternnned  in  trie  manner  })r(;-;enhea  in  p.ji'/s.  Acuof 
section  1577  of  this  Code,  shall  be  condemned,  and  shall  be  branded  ^'*'''^' ''"^^• 
unsafe  for  illuminating  purposes.]    (b.) 

§1579.  I'mpeoto7'^ H  fees  <md  duty,  [TIk;  inspef;tor's  compensation  for 
inspecting  and  branding  shall  be  for  all  lots  less  than  four  hnndred  gal- 
lons, five  dollars;  and  for  all  lots  more  than  four  hundred  gallons,  one 
cent  for  every  gallon  ;  and  all  such  inspected  oils,  branded  safe  or  ^^^^^^^f  ( c) Acts  oi  lau, 
shall  l)e  held  by  the  inspector  for  payment  of  his  fees,  when  ])arties  having  p.  55. 
them  in  charge  shall  refuse  payment  of  such  fees,  and  the  inspector  shall 
prosecute  any  person  for  violating  sections  1575.  (c.) 


ARTICLE  III.* 


INSPECTION  OF  LIQUORS. 


Section. 
1580.  Inspectors  of,  etc.,  now  appointed. 
15SI.  Duties  of  sucli  inspectors. 
3n82.  Damngcd  liquors. 
lo83.  Evading  inspection  of  liquors. 


Section. 

1584.  Fees  of  inspector. 

1585.  Mnnufncturing  drugged  liqltors. 

1586.  Monthly  insi)cctinns  required. 

1587.  Selling  liquors  without  inspection. 


§1580.  (1576.)  Inspectors  of  liquors^  etc.,  Jiow  ajjj^ointed.  It  shall  be 
lawful  for  the  several  city  and  incorporated  town  authorities  in  this  State 
to  elect  or  appoint  an  inspector  of  liquors,  spirits  and  wines,  and  vinegar, 
within  their  respective  jurisdictions,  and  the  Ordinary  of  the  several 
counties  shall  have  the  same  authority  of  appointment  within  the  several 
counties  out  of  the  jurisdiction  of  the  city  authorities. 

§1581.  (1577.)  Oath  and  duty  of  such  inspecto7\  Such  inspector,  afler 
being  duly  appointed  as  aforesaid,  and  sworn  by  the  clerk  of  the  Council,  or 
Ordinary,  faithfully  to  discharge  the  duties  of  inspector,  shall  examine 
and  inspect  all  liquors,  spirits  and  wines,  or  vinegar,  kept  by  any  person 
within  the  jurisdiction  of  such  inspector,  for  sale  in  any  quantities,  and 
if,  upon  such  inspection,  any  such  shall  be  found  to  contain  any  strych- 
nine or  other  poisonous  drug  or  drugs,  or  offensive  matter  injurious  to 
health  by  drinking  or  other  use,  such  inspector  shall  immediately  give 
notice  thereof  to  the  owner,  who  shall  immediately  destroy  the  same  in 
the  presence  of  the  inspector,  or  give  bond  and  security  to  return  tlie 
same  to  the  person  from  whom  he  purchased  without  the  limits  of  this 
State. 

§1582.  (1578.)  Penalty  for  selling  drugged  liquors.  Any  person  Ta'Iio 
shall  sell,  or  ofler  to  sell,  any  liquor,  wine  or  spirits,  or  vinegar,  knowing 
the  same  to  be  so  druowd,  or  after  notice  as  aforesaid  shall  be  ixiven,  shall 
be  indicted  in  the  Superior  Court  of  the  county  where  such  offense  may 
be  committed,  and  on  conviction  thereof,  shall  be  fined,  for  the  first  offense, 
one  hundred  dollars;  for  the  second  offense,  two  hundred  dollars;  for  the 


*See  Acts  of  1857,  pp.  13, 14. 
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thinl  offense,  four. hundred  dollare;  and  for  the  fourth  offense,  one  thou- 
s;nul  dolhii's,  and  in  eaeh  ease  be  iniprisoneil  until  such  line  be  paid. 

§1583.  (1579.)  Fen  alt  1/ for  evading  inspection.  If  any  person  shall 
refuse,  or  in  any  >vay  prevent  sueh  inspeetcH*  iVoiu  making  sueh  examina- 
tion and  inspeetion,  after  a  second  demand  made  by  sueh  inspector,  such 
pei-son  shall,  upon  indictment  and  conviction  thereof,  be  lined  and  pun- 
ished as  in  the  immediate  preceding  section  :  Provided^  the  inspector  shall 
make  the  second  demand  in  the  presence  of  a  competent  witness  and  prove 
the  same  by  said  witness  on  the  trial. 

§1584.  (1580.)  Fees  of  liquor  inspector.  Such  inspector  shall  receive, 
unless  other  rates  are  prescribal  by  tlie  authorities  ap])ointing  him,  from 
tlie  owner  of  said  liquor,  vrine  or  spirits,  or  vinegar,  for  every  ten  gallons 
so  inspected,  live  cents;  for  twenty  gallons,  ten  cents;  for  forty  gallons, 
Hfteen  cents;  for  eighty  gallons,  twenty  cents;  for  one  hundred  and  sixty 
gallons,  twenty-five  cents;  and  at  the  same  rates  and  proportions  upward 
for  any  number  of  gallons  so  inspected,  and  he  shall,  if  required,  give  a 
receipt  and  certificate  therefor,  and  shall  brand  the  barrels,  kegs  or  pipes 
when  the  means  are  provided  by  the  owners  therefor,  and  he  shall  also 
receive  one-half  of  ail  fine  moneys  arising  under  conviction,  which  shall 
by  no  means  disqualify  him  from  being  a  witness  for  the  State  in  cases  of 
pi'osecution  under  any  of  the  foregoing  sections. 

§1585.  (1581.)  Penalty  for  making  drugged  liquors.  If  any  person 
shall  manufacture  any  drugged,  poisonous  or  other  deleterious  and  offen- 
sive liquors,  wine  or  spirits,  or  vinegar,  or  adulterate  any  liquor,  wine  or 
spirits,  or  vinegar,  with  poisonous  material,  such  person  so  ofiencling  shall 
be  indicted  in  the  Superior  Court  of  the  county  where  the  offense  may 
be  committed  for  a  misdemeanor,  and  on  conviction  therefor,  shall  be 
fined  and  imprisoned  in  the  common  jail  at  the  discretion  of  the  Court. 

§1586.  (1582.)  Lispcction  to  be  monthly.  Such  inspection  shall  be 
performed  once  a  month,  or  whenever  called  on  so  to  do  by  seller  or 
buyer.     When  by  the  latter,  he  pays  the  fees. 

§1587.  (1583.)  Penalty  for  selling  loithout  inspection.  When  an  inspec- 
tor is  appointed  in  any  city  or  town,  and  due  notice  given  of  such  appoint- 
ment, any  vendor  of  liquors,  in  any  quantity,  who  shall  offer  the  same 
for  sale  before  or  without  inspection,  or  a  bona  fide  effort  to  have  the 
same  inspected,  shall  be  guilty  of  a  misdemeanor,  and  on  conviction^ 
shall  be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the  Court. 


CHAPTER  V.^ 


WEIGHTS  AND  MEASURES. 


Sfxtio}*. 
loSS.  Senl  or  stamp  for  weights,  etc. 
15S9.  Weights,  etc.,  must  be  inavkcd. 
15'JO.  Selling  by  deficient  weights,  etc. 


Skgtion.' 

1591.  Standard  of  weights,  etc. 

1592.  Ordinary  to  give  notice. 


§1588.  (158-1.)  Seal  or  stamp  for  marJcing  weights  and  measures.  Tlie 
Ordinaries  must  procure  for  their  respective  counties  a  marking  instrument, 
seal  or  stamp,  for  the  purpose  of  marking  all  weights  and  measures  which 
they  may  find  not  to  weigh  or  measure  less  than  the  standard  eslablished 

*Sce  Cobb'a  Digest,  p.  8<3;  Actii  of  18-53-4,  p.  112. 
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by  tlic  Congress  of  the  United  States,  wliich  is  tfie  standard  of  tlii« 
State. 

§1580.  (1585.)  Vendors  must  have  vieirjldH  and  measures  marked.  All 
j)ersons  engaged  in  selling  by  wciights  and  measures  shall  apply  to  the 
Ordinaries  of  their  rcspeetive  a)unties,  and  liave  tlieir  weiglits  and  meas- 
ures so  marked,  and  in  default  thereof  sliall  not  eolleet  any  aeeount,  note 
or  other  writing,  the  eonsideratiou  of  whieh  is  any  eommodity  sold  })y 
by  their  weiglits  and  measunis.* 

§1590.  (1586.)  Sellinf/  by  deficient  weie/lds  or  measures,  hovj  punished. 
Any  citizen  may  complain  to  the  Ordinary  of  the  defioieney  of  any 
weiglits  and  measures,  whether  marked  or  not,  and  when  done  it  is  the 
duty  of  said  Ordinary  to  notify  the  person  complained  of,  and  give  him 
the  name  of  the  complainant,  and  specify  a  day,  not  more  than  ten  days 
distimt,  when  he  shall  submit  his  weights  and  measures  to  the  test  of  the 
Ordinary,  and  if  the  complaint  is  found  to  be  true,  within  the  seller^s 
knowledge,  he  shall  be  deemed  a  person  selling  by  false  weights  and 
measures,  and  shall  be  presented  by  the  grand  jury  as  such,  if  no  person 
appears  and  indicts. 

§1591.  (1587.)  Standards  of  weights  and  measures  to  he  procured. 
The  Governor  shall  procure  standards  of  weights  and  measures  for  each 
county  which  does  not  have  them,  and  they,  together  with  the  marks  pro- 
vided by  the  Ordinary,  shall  be  kept  in  his  of&ce  for  the  inspection  of  the 
citizens, 

§1592.  (1588.)  Ordinary  to  give  notice.  When  such  standards  are 
obtained,  it  is  the  duty  of  such  Ordinary  to  give  sixty  days'  written 
notice  thereof  at  the  door  of  the  Court-house,  and  in  the  public  gazette 
were  the  sheriff  of  the  county  advertises  his  sales. 


*Suspended  in  certain  counties  by  Act  of  1866,  p.  26. 
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CHAPTER  VI. 

REGULATIONS  FOR  PARTICULAR  BRANCHES  OF  TRADE  AND  AGRI- 
CULTURE. 


ARTICLE  1. — Cotton,  Bice,  etc. 
Article  2. — CnJtivatlon  of  Rice, 
Article  3. — Oi/stcrs,  Turtles, 
Article  4. — Fishing. 
Article  5. — Boats  and  Crews, 
Article  6. — Peddlers, 


ARTICLE  L* 


cotton,  rice,  etc, 


Sf.ctton". 
\bS}'o.  Sale  of  cotton  and  other  produce. 

1594.  Purchaser  failin?  to  paj'. 

1595.  Acceptor  of  draft  failing  to  pay. 

1596.  Shall  not  be  convicted — when. 

1597.  Evidence  of  receipt  of  cotton,  etc. 
159S.  Copartners — when  liable. 

1599.  Oath,  etc. 


Srction. 

1600.  Weighing  without  oath,  etc. 

1601.  Tare  on  rice. 

1602.  Tare  on  other  articles. 

1603.  No  deduction  to  be  made. 

1604.  Weighing— how  regulated. 

1605.  Produce  not  taxable  by  cities. 

1606.  Salesmen  not  to  charge  tax. 


§1593.  (1589.)  Ownership  of  cotton,  etc.,  ivhen  changed.  Cotton,  com, 
lice  or  otlier  products  sold  by  planters  and  commission  merchants  on  cash 
sale,  shall  not  be  considered  as  the  property  of  the  buyer,  or  the  owner- 
ship given  up,  until  the  same  shall  be  fully  paid  for,  although  it  may 
have  been  delivered  into  the  possession  of  the  buyer. 

§1594.  (1590.)  Penalty  for  failing  to  pay  for  cotton,  etc.  Any  person 
engaged  in  the  business  of  buying  such  commodities,  either  on  his  own 
account  or  for  others,  who  shall  buy  such  on  sale  from  a  planter  or  com- 
mission merchant  for  cash,  and  shall  fail  or  refuse  to  pay  for  the  same, 
and  shall  make  way  with  or  dispose  of  the  same  before  he  shall  have  paid 
therefor,  shall  be  deemed  guilty  of  fraud  and  embezzlement,  and  shall  be 
liable,  on  conviction,  to  be  imprisoned  in  the  penitentiary  for  a  term  not 
less  than  one  year  nor  more  than  five  years,  at  the  discretion  of  the  Court. 

§1595.  (1591.)  Penalty  for  failing  to  pay  accepted  draft  or  bill.  [If 
any  person  shall  accept  in  writing  any  bill  of  exchange  or  draft,  drawn 
upon  him,  in  the  body  of  which  bill  or  draft  shall  be  specified  the  amount 
for  which  it  is  drawn,  'and  the  time  when  it  is  payable,  and  that  it  is 
drawn  against  certain  bales  of  cotton,  enumerating  them  and  referring  to 
their  marks  on  the  margin,  and  that  the  same  were  sent  to  the  drawee  of 
said  l:>ill  or  draft,  subject  to  the  payment  of  said  bill  or  draft  to  the  payee 
or  his  order,  to  whom  the  title  to  said  cotton  was  conveyed,  and  after 
such  atceptance,  shall  fail  or  refuse  to  pay  to  such  payee  or  his  order, 
Avhen  the  Ijill  or  draft  shall  fall  due,  the  full  amount  of  the  ^^roceeds  of 
the  sale  of  said  cotton,  if  sold  by  such  acceptor,  or  shall  fail  or  refuse  to 
deliver  to  the  payee,  or  his  order,  the  bales  of  cotton  specified  in  said  bill 

*Seo  Act  of  1S47,  C,  p.  G8;  Acts  of  1853-4,  p.  56;  Acts  of  1857,  p.  15. 
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or  draft,  wlieu  (Icjnjindofl,  after  non-})ayrnf;nt  of  said  })il]  or  dnift,  lli<;n 
such  acceptor  shall  l)C  guilty  of  a  liigh  rnisdc^mcanor,  and,  on  conviction/ayAcr«ofi8.7j, 
shall  be  punished  by  confinement  in  the;  [)enit/;ntiary  for  not  !(;.->:  tharj  one  '''    ' '  ' 
nor  more  tiiari  five  yenrSj  at  the  dlsercilion  of  the  C'onrt.]     (a.) 

§li')!)CI.  (1592.)  Not  to  he  convldc/lj  v)hnu     [No  j)erson  siiall  be  con- 
victed under  the  provisions  of  the  prcccdini)^  section,  if  he  can  show  that  ,    . 
the  cotton  received  l)y  him  was  destroyed  by  accident,  or  that  ric  was  p.  ei,  6^ 
fraudulently  or  forcibly  de})rived  of  tlie  possession  thereof,  c>r  of  the  value 
of  the  same  after  it  was  sold.]     (b.) 

§1597.  (1593.)  Acceptance  prima  facie  evidence,     [The  acceptance  in 
writing  of  the  bills  of  exchange  or  drafts,  specified  in  section  1595,  shall 
be  held  as  prima  facie  evidence  of  the  value  of  the  recei|)t  by  the  acce])tor  j^'^^(;^^^fj'2"^^*^'''' 
of  the  cotton  specified  therein,  and  prima  facie  evidence  of  the  value  being 
the  amount  specified  in  the  bill  or  draft.]     (c.) 

§1598.  (1594.)   Copartners,  when  liable,    [If  such  bill  or  draft  shall  be 
drawn  on,  and  accepted  by  a  mercantile  copartnership  in  the  name  of  the  ^^j,^^^,  ^f  18^59 
firm,  each  of  the  copartners  shall  be  held  prima  facie  liable  to  all  the  i>-  ''^^  ^^ 
provisions  of  the  three  preceding  sections.]     (d.) 

§1599.  (1595.)  Oath  of  one  weighing  cotton  and  rice,  [It  shall  not  be 
lawful  for  any  salesman,  or  other  person,  in  any  of  the  cities,  towns,  or 
villages  of  this  State,  or  at  any  railroad  station  or  depot,  to  weigh  any 
bale,  bag,  or  package  of  cotton,  tierce  or  half  tierce  of  rice,  or  any  other 
article  of  produce  disposed  of  by  weight,  without  first  taking  and  sub- 
scribing an  oath  before  some  person  authorized  by  law  to  administer  it, 
that  he  will  justly,  impartially,  and  without  deduction,  weigh  all  such 
produce,  and  all  other  articles  of  produce  disposed  of  by  weight  that  may 
be  shown  to  him  for  that  purpose,  and  tender  a  true  account  thereof  to 
the  party  or  parties  concerned,  if  so  required.  The  weigher  may,  never- 
theless, make  such  deductions  for  wet  or  other  cause  which  mav  be  rea- 
sonable,  when  the  seller  or  his  agent  shall  thereto  consent,  and  for  such 
tare  as  may  by  law  be  allowed;  but  no  tare  shall  ever  be  allowed  on  bales 
of  unmanufactured  cotton,  except  the  usual  deduction  of  two  pounds  from 
the  weight  of  every  bag  of  cotton  having  knobs  or  tugs  thereon. 

§1600.  (1596.)  Oath  to  he  recorded,  and  penalty  for  loeighing  icithout 
oath.  Such  oath,  when  taken,  must  be  filed  in  the  office  of  the  Ordinary 
of  the  county,  and  a  minute  made  thereof;  and  if  any  person  weighs  such 
produce  without  having  taken  and  filed  such  oath,  he  and  the  factor,  or 
person  who  may  employ  him,  are  liable  each  twenty  dollars  for  every  bag 
of  cotton,  five  dollars  for  every  tierce  of  rice,  twenty-five  cents  for  every 
bushel  of  corn,  and  one-third  the  value  of  any  other  product  so  weighed — 
one-half  to  go  to  the  informer,  the  other  half  to  the  educational  fund  of 
the  county. 

§1601.  (1597.)  Tare  on  rice.  The  tare  to  be  allow-ed  on  rice  shall  be 
the  actual  tare,  as  nearly  as  can  be  determined,  except  in  cases  of  the  sale 
of  a  single  tierce,  half  tierce,  or  barrel,  where  a  tare  of  ten  per  centum 
shall  be  allowed,  unless  otherwise  agreed  on  between  the  buyer  and  seller. 

§1602.  (1598.)  Tare  on  other  articles.  In  other  cases  where  tare  is 
usually  allowed,  the  actual  tare,  as  nearly  as  the  same  can  be  ascertained, 
shall  be  allowed,  except  where  the  seller  and  purchaser  may  expressly 
agree  upon  a  different  rule. 

§1603.  (1599.)  No  deduction  to  he  made  for  turn  of  scales,  etc.  It  shall 
not  be  lawful  for  any  purchaser  or  weigher  to  make  any  deduction  from 
the  weight  of  any  article  for  or  on  account  of  the  draft  or  turn  of  the 
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scales  or  stoolvard,  under  a  penalty,  for  every  such  offense,  of  five  hun- 
dred dollai-s,  to  be  recovered  in  any  Court  having-  jurisdiction,  one-half 
to  go  to  the  informer,  by  whom  the  suit  may  be  brought,  and  the  other 
half  to  the  use  of  the  county  where  the  offense  may  be  committed. 

§1G04.  (1600.)  Corporate  aufhorifics  may  mal'c  farther  rules.  The 
corporate  authorities  of  all  cities  and  towns  may  make  such  further  regu- 
lations for  the  weighing  of  produce  of  all  descriptions,  including  fees,  for 
^veighing,  as  in  their  judgment  may  tend  to  effect  the  objects  of  the  fore- 
going provisions,  and  the  Ordinaries  of  the  respective  counties  shall  have 
the  same  power,  to  be  exercised  outside  the  jurisdictions  of  said  incorpo- 
ratcil  cities  or  towns;  but,  until  altered  by  such  authorities  or  Ordinaries, 
fees  for  weii>:hino^  shall  be  such  as  are  now  fixed  bv  law. 

§1605.  Produce  not  taxable  by  cities  or  towns.  [No  municipal  corpora- 
tion of  this  State  shall  levy  or  assess  a  tax  on  cotton  or  the  sales  thereof, 
nor  shall  any  such  corporation  levy  or  assess  a  tax  on  any  agricultural 
products  raised  in  this  State,  or  the  sales  thereof,  (other  than  cotton,) 
until  after  the  expiration  of  three  months  from  the  time  of  their  intro- 
duction into  said  corporations.]     (a.) 

§1606.  Salesmen  shall  not  charge  tax.  [No  commission  merchant, 
factor  or  other  salesman  in  this  State,  shall,  in  his  bill  of  expenses,  for 
the  sale  or  handling  of  cotton,  or  other  produce  as  aforesaid,  include  or 
collect,  directly  or  indirectly,  any  tax  or  assessment  levied  upon  the  sales 
of  cotton  or  other  produce  by  any  of  said  corporations,  in  violation  of 
(b)  Act  of  24th  the  provisions  of  the  preceding  section;  and  in  case  of  violation  of  the 
Feb.,  1873.  same  he  shall  be  liable  to  the  party  damaged  by  such  violation  in  the  sum 
of  fifty  dollars  for  every  dollar  so  collected,  in  an  action  of  debt  by  said 
party.]     (b.) 


(a'  Act  of  24tli 
Feb.,  1S73. 


ARTICLE   11.  * 


CULTIVATION     OF     EICE. 


SKCTToy.  Section. 

1607.  ^Vater  shall  not  be  diverted.  1613.  Person  may  drain  his  own  land. 

1608.  Kice  dains,  when  to  be  opened.  1614.  Proceedings  in  case  of  obstruction. 
l&t'-K  Penalty  for  obstructing.                                      1615.  Dam  not  to  be  stopped,  when. 

1610.  Persons  injured,  how  redressed,  •      1616.  Inadequate  dams. 

1611.  Proceedings  for  redress.  ^,     1617.  Compensation  of  freeholders. 

1612.  Award  of  freeholders. 

§1607.  (1601.)  Water  not  to  be  diverted.  No  person  shall  be  permit- 
ted to  make  or  keep  up  any  dam  to  stop  the  natural  course  of  any  water, 
•so  as  to  overflow  the  lands  of  any  other  person,  without  his  consent,  nor 
shall  any  person  stop  or  prevent  any  water  from  running  off  of  any  per- 
son's field,  whereby  such  person  may  be  prevented  from  planting  in  sea- 
son or  receive  any  other  injury  thereby,  nor  so  as  to  turn  the  natural 
course  of  any  water  from  one  channel  or  swamp  to  another,  to  the 
])rejudice  of  any  jxirson.  [And  whenever  the  owner  of  any  land  in  this 
State  shall  refuse  to  extend  any  drain  or  ditch  through  the  same,  they 
may  be  dug  to  the  line  of  his  lot  by  the  owner  or  occupant  of  adjoining 
laud,  tljcn  the  said  adjoining  owner  or  occupant  shall  be  privileged  to 
extend  his  drain  at  his  own  expense  through  any  such  lands  to  a  proper 
outlet ;  and  if  his  land  shall  be  injured  or  decreased  in  value  by  reason 
of  said  draining,  then  the  party  injured  shall  receive  full  compensation 

*  ,Seo  Cobb's  Digest,  p.  2o. 
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from  the  person  so  drainino^  for  tlie  injury  rlone.      The  question  of  sur-h 

injury  in  value  may  Ix;  subniliicidj  on  rc^jufst  of  eitfirtr  party  anrl  notice 

given,  to  tlirec  (lisinter(!st(!(l  f'nuiholders,  to   be  eJiosen   by  the  (Jnlinar)^ 

of  said  county,  and  they  shall  make  an  award  uj)on  the  same  rules  and^-^,  Act:<ofl8C6, 

regulations  as  are  now  j)rovid('-d  by  law  touching  arbitration  and  awards:  ^'•'^• 

Provided,  said  award  shall   })e  mad(;  and  just  compensation  paid  before 

the  drain  or  ditch  is  conuiienced.]     (a.) 

§1608.  (1602.)  Rice  dams,  vjlian  to  ha  opmed.  Every  person  who  shall 
keep  water  during  the  winter  uy)on  grounds  where  rice  will  be  ])lanted 
the  ensuing  spring,  shall  annually,  by  the  fifth  day  of  March,  ojx^n  the 
dams  which  kcc])  n])  the  water,  and  let  off  the  same. 

§1609.  (1603.)  Penalty  for  violalmg  the  two  preceding  sections.  Upon 
the  violation  of  the  provisions  of  either  of  the  preceding  sections,  the 
person  offending  forfeits  five  hundred  dollars  upon  the  com{)laint  of  any 
person  interested ;  one-half  of  the  recovery  goes  to  the  informer,  the 
other  to  the  educational  fund  of  the  county. 

§1610.  (1604.)  Person  injured  may  apply  for  survey.  When  any  per- 
son has  thus  offended  in  the  manner  aforesaid,  a  person  aff(;cted  thereby 
may  ajjply  to  a  magistrate  who  has  jurisdiction  in  the  district  for  a  ^var- 
rant  of  a  survey,  and  shall  also,  thereupon,  notify  the  defendant  of  the 
complaint,  and  of  the  time  and  place  of  meeting. 

§1611.  (1605.)  Proceedings  under  the  warrant.  The  magistrate  shall 
have  summoned  three  disinterested  freeholders  of  the  neighborhood  or 
district  wdiere  the  cause  of  complaint  exists,  one  of  whom  must  be  chosen 
by  each  of  the  parties  and  the  other  by  the  magistrate ;  but  if  the  defend- 
ant neglects  before  the  day  of  meeting  to  make  a  choice,  the  magistrate 
may  choose  for  him;  they  must  be  sworn  before  such  magistrate,  to 
determine  the  matter  in  dispute  justly  and  impartially ;  shall  proceed  to 
view  the  obstruction,  and  are  empowered  to  do  so  without  the  attendance 
of  either  party,  unless  such  are  providentially  prevented,  and  must 
report  their  proceedings  to  the  magistrate  without  delay. 

§1612.  (1606.)  Aiuard  of  freeholders.  If,  on  view  thereof,  a  majority 
of  said  freeholders  decide  that  said  obstructions  do  or  may  prevent  the 
party  complaining  from  planting  his  crop  of  rice  in  due  time,  or  other- 
w^ise  injure  him,  they  shall  furnish  an  immediate  remedy  in  any  way  they 
think  necessary  to  give  the  most  effectual  relief,  the  losing  party  paying 
the  costs  of  the  proceeding. 

§1613.  (1607.)  Drainage  not  prohibited.  Such  proceeding  does  not 
apj^ly  to  any  person  who  shall  have  made  through  his  own  land  sufficient 
drainage,  of  w^hich  said  freeholder  shall  be  the  judge,  to  carry  off"  the 
waters  passing  through  the  same,  in  as  expeditious  a  manner  as  they 
could  have  passed  through  the  natural  course  or  channels  if  no  such 
banks  had  been  erected. 

§1614.  (1608.)  Proceedings  in  case  of  obstructions.  Any  person, 
between  said  fifth  of  March  and  the  first  day  of  September  of  each  year, 
may  apply  in  like  manner  for  a  warrant  of  survey  on  any  obstructions 
which  may  impede  the  conveying  of  any  surplus  water  on  his  rice  grounds, 
and  by  wdiich  remaining  thereon  prove  injurious,  or  shall  keep  up  any 
dam  which  may  shall  stop  the  water  so  as  to  overflow  his  lands  to  his 
injur)^  In  such  cases  the  proceedings  are  the  same  as  heretofore  set 
forth. 

§1615.  (1609.)  Penalty  for  stopping  up  dam.  If  any  person  shall,  by 
himself,  or  through  his  orders,  or  by  his  agent,  stop  up  any  dam  or  replace 
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anv  obstnu'tion  wliich  lias  boon  oponod  orroniovod,  or  "wliioli  lias  boon  tlnis 
dono  bv  liinisolf  on  tho  said  iilth  of  Maroh  until  tbo  first  day  ofJuly  next 
thoreaitor,  or  shall  obstrnot  or  hindor  the  opening  of  any  dam  or  removing 
of  obstrnotions  dooidod  to  be  opened  or  removed,  he  forfeits,  as  aforesaid  in 
this  ohajnor.  (^no  thousand  dollars  for  eaeh  offense  to  the  person  aggrieved, 
besides  his  liability  for  tho  aotual  damages. 

§1016.  (1610.)  Inadequate  dams  to  be  enlarged.  When  any  dam  lias 
been  made  to  form  reservoirs  of  Avator  without  suffieient  waste- way,  and 
is  inado(iuato  to  sustain  the  weight  of  water,  the  owner  of  such  dam 
shall  iuunodiatolv  cause  the  same  to  be  onlaro-ed,  streno^thened,  or  erected 
in  a  substantial  manner,  with  a  sufhcient  waste-way.  If,  on  a  survey  by 
freeholders,  he  neglects  to  made  the  improvements  they  require,  within 
tho  time  they  may  designate,  he  shall  forfeit  to  any  person  injured,  or 
liable  to  bo  injured,  as  last  aforesaid. 

§1617.  (1611.)  Conipenscdion  of  freeholder s,  etc.  The  freeholders  are 
entitled  each  to  three  dollars  per  day,  and  if  duly  summoned  and  they 
fail  to  attend,  Avithout  providential  cause  or  necessary  absence  from  the 
district,  they  forfeit  to  either  party  one  hundred  dollars.  The  magistrate 
and  witnesses,  if  any,  receive  the  costs  allowed  in  the  trial  of  forcible 
entries  and  detainers. 


ARTICLE  III.* 


OYSTERS,      TURTLES,      ETC. 


Sf.cttox. 
161s,  Oysters — mnnner  of  taking. 
Itjl9.  Violitting  preceding  section. 
1620.  Planted  oyster-beds  protected. 


Section. 

1621.  Exclusive  right  of  land-owner. 

1622.  Turtles — when  to  be  tnken. 

1623.  Violating  three  preceding  sections. 


§1618.  (1612.)  Oysters — in  what  manner  tahen.  It  shall  not  be  law- 
ful to  take  or  catch  any  oysters  in  any  of  the  waters  of  this  State  with 
or  by  a  scoo]),  rake,  drag,  or  dredge,  or  by  the  use  of  any  other  instru- 
ment than  the  oyster  tongs  heretofore  in  general  use  for  taking  oysters, 
and  every  person  taking  oysters,  in  violation  of  law,  shall  forfeit  such 
sum  for  every  offense  as  the  Court  having  jurisdiction  may  determine, 
and  shall  forfeit  to  the  State  the  boat  or  vessel  employed  in  such  unlaw- 
ful business,  her  tackle,  apparel,  and  furniture. 

§1619.  (1613.)  Proceedings  for  violating  preceding  section.  On  com- 
])laint  made  upon  oath  before  any  Judge  or  Justice  of  this  State,  in  any 
county  where  the  offense  may  be  committed,  of  the  violation  of  the  jjro- 
visions  of  the  foregoing  section,  such  officer  shall  issue  his  warrant  for 
the  arrest  of  the  offender,  and  shall  commit  or  let  to  bail,  according  to 
law,  and  in  such  warrant,  authority  shall  be  given  for  the  arrest  of  every 
such  boat ;  and  such  boat,  lier  tackle,  apparel,  and  furniture  shall  not  be 
released,  except  upon  bond,  with  good  security,  for  the  forthcoming  of 
such  vessel  and  appurtenances  to  answer  any  judgment  of  forfeiture.  In 
case  such  boat  and  appurtenances  be  not  replevied  within  one  month 
after  arrest,  the  same  may  be  sold  by  order  of  said  Judge  or  Justice,  and 
the  ])roceeds  shall  be  paid  into  the  offi(;e  of  the  Superior  Court  of  the 
county,  there  to  await  the  order  of  said  Court. 

§1620.  (1614.)  Planted,  oyster  beds  protected.     Where  any  person  hav- 

*Act3  of  ia>5-G,  p.  13 ;  Acts  of  ia57,  p.  14. 
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ing  taxable  lands  upon  the  })anl<:H  or  slions  of  any  of  tljo  rlvr;r,s  or  crr;f;kH 
of  this  State  shall  [)lant  beds  of  oysters  upon  them,  it  shall  not  be  lawful 
for  any  other  person  to  take  from  su(;h  beds  of  oysters :  I^rovided^  the 
same  shall  be  distinetly  staked  or  otlierwise  marked. 

§1621.  (1()15.)  Exchidve  rifjld  of  c/'Hain  land^oimicrH,  When  oyster 
banks,  or  beds  of  oysters,  or  natural  formation,  be  within  rivers  c)r  ereciks 
of  this  State,  not  exceeding  one  hundred  and  twenty  feet  in  width,  and 
not  used  for  purposes  of  navigation,  the  ])ersons  having  the  ownershij) 
of  the  lands  upon  both  sides  of  such  creeks  or  riv(;rs  shall  have  the 
exclusive  right  to  the  usufruct  of  such  banks  or  beds  of  oysters  as  afore- 
said. 

§1622.  (1616.)  Turtles — luhen  to  he  taken.  It  shall  not  be  lawful  to 
take  terrapins  and  turtles  within  tide-water  at  any  time  other  than  from 
the  first  day  of  May  to  the  first  day  of  September. 

§1623.  (1617.)  Violation  of  the  three  preceding  sections.  For  any  vio- 
lation of  the  three  preceding  sections  the  offender  shall  be  subject  to  a 
penalty  of  not  less  than  fifty  nor  more  than  five  hundred  dollars. 


ARTICLE  IV. 


FISHING. 


Section. 
•     1624.  Fishing  regulated. 

1625.  Violating  preceding  section. 


Section. 
1626.  Vessels  engaged  in  fishing. 


§1624.  (1618.)  Fishing  regulated.  It  shall  not  be  lawful  for  any  per- 
son to  inhabit,  occupy  or  reside  in  any  vessel,  ark,  or  flat  on  any  river  of 
this  State  which  shall  not  be  engaged  in  the  lawful  commerce  of  the 
same,  in  the  carriage  or  transportation  of  goods  or  produce  to  or  from 
market,  unless  OAvned  by  the  proprietors  of  the  shores,  or  their  lessees  : 
Provided,  nothing  contained  in  this  and  the  previous  section  shall  be 
construed  to  prevent  the  owners  of  the  land  on  said  rivers,  or  their  les- 
sees, from  taking  fish  in  the  river  opposite  their  banks ;  but  no  seine 
shall  be  permitted  to  be  used  in  said  rivers,  either  by  such  owners  or 
their  lessees,  from  sunset  on  Saturday  to  sunrise  on  Monday  :  and  pro- 
vided, also,  that  every  lease  or  license  to  fish  shall  be  recorded  within 
ten  days  after  the  granting  thereof  in  the  clerk's  office  of  the  Su]3erior 
Court  of  the  county  where  the  land  lies. 

§1625.  (1619.)  Penalty  for  violating  the  preceding  section.  Every 
offense  against  any  of  the  foregoing  provisions  shall  be  punished  by  a 
fine  not  exceeding  two  hmidred  dollars,  to  be  applied  to  educational  pur- 
poses. 

§1626.  (1620.)  Officers  may  search  vessels,  etc.  It  shall  be  laTs-ful  for 
all  civil  officers,  at  all  times,  to  visit  and  search  all  vessels,  covered  fiats 
or  arks,  and  boats  engaged  in  fishing,  or  trading  illegally  on  any  river  of 
this  State,  and  to  cause  offenders  therein  found,  against  any  of  the  laws  of 
this  State,  to  be  committed  or  bound  over  to  answer  for  ofienses  against 
such  laws. 
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ARTICLE  Y. 


BOATS     AND     CREWS.* 


Skctiox. 
1&17.  IV\\U  of  Indins:  mu?t  be  crranted. 
162S.  Penalty  lor  refusing  such  bills. 


Section. 
l()2i).  Traffic  with  bands,  etc.,  probibited. 
1630.  Shipping-  of  articles  prohibited. 


§1627.  (1G2L)  Owners  of  boats  majf  grant  hills  of  lading,  etc.  It  shall 
bo  the  duty  of  all  owners  or  agents  of  boats  employed  in  the  navigation 
of  the  navigable  waters  of  this  State,  to  grant  to  each  and  every  boat 
respectively,  previously  to  its  departure  from  the  wharf  or  landing,  a  cer- 
tificate or  bill  of  lading,  showing  its  destination,  contents  and  the  name 
of  its  captain  or  patroon  and  consignee,  which  certificate  or  bill  of  lading 
shall  at  all  times  be  subject  to  the  examination  of  any  free  white  person 
requiring  the  same. 

^1G28.  (1622.)  Failing  to  grant  hill,  etc.  Any  such  owner  or  agent 
neglecting  or  refusing  to  furnish  certificate  or  bill  of  lading,  and  any  such 
captain  or  patroon  refusing  to  exhibit  the  same  on  demand  as  aforesaid, 
may  be  severely  indicted,  and  for  every  offense  be  fined  in  a  sum  not 
exceeding  fifty  dollars — one-half  the  penalty  in  such  case  to  go  to  the 
informer,  and  the  other  half  to  the  use  of  the  county  where  such  convic- 
tion takes  place. 

§1629.  (1623.)  Owner  of  hoat  not  to  allow  illegal  traffic.  It  shall 
not  be  lawful  for  any  owner,  captain  or  patroon  of  a  boat,  navigating 
any  of  the  navigable  rivers  of  this  State,  to  suffer  or  permit  any  boat 
hand  to  put  on  board  such  boat  any  corn,  cotton,  rice,  stock,  poultry,  or 
other  articles  that  may  by  law  be  prohibited,  as  an  article  of  traffic  to 
such  boat  hand,  as  the  property  of  such  boat  hand,  nor  shall  such  owner 
or  patroon  suffer  the  boat  hands  on  board  such  boat  to  barter  or  trade  the 
one  with  the  other,  in  any  such  article  or  articles  of  produce,  under  any 
pretext  whatever,  under  penalty  of  fine  and  imprisonment  at  the  discre- 
tion of  the  Court,  on  conviction  of  the  party  for  violating  any  of  the 
foregoing  provisions. 

§1630.  (1624.)  Owner  not  to  allow  articles  shipped,  unless  in  hill.  No 
owner,  captain,  or  patroon  of  such  boat,  shall  permit  any  such  boat  hand 
to  take  with  him  any  such  articles,  unless  the  same  shall  be  stated  in  such 
certificate  or  bill  of  lading,  and  such  articles  shall  be  immediately 
under  the  direction  of  such  owner,  captain,  or  patroon,  or  the  agent  of 
the  owner,  under  penalty  of  fine  and  imprisonment,  at  the  discretion  of 
the  Court,  for  every  offense  against  any  of  said  provisions. 

*  See  Cobb's  Digest,  p.  14. 
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Section. 
1().'U.  Licjcnsc  to  peddle,  how  obtained. 
2(132.  JjiceiiHo,  when  urin(!(!csH!i,ry. 
]()33.  (iouds  not  to  bo  sohl  by  Siiinple. 
1G3'±.  Qualificution,  etc.,  of  peddlei". 


Skction. 
hi.'/).  Jvich  vehicle  must  he  licenHcd. 
]()■;().  Licence,  p')Wcrof  Ordiniiry  to  (^rant. 
1().''7.  (Jiti7,(;ris  only  (;;in  obtain  a  license. 
V')''>H.  Indictment  and  ti'ial, 


§1631.  (1625.)  License  to  peddle.  Every  peddlor  or  itiru^rcnt  traflor, 
by  sample  or  otherwise,  in  any  article  not  manufactured  in  this  State, 
must  apply  to  the  Ordinary  of  each  county  where  he  may  desire  to  trade, 
for  a  license,  which  shall  be  granted  to  him  on  the  terms  said  Ordinaiy 
have  or  may  impose.  They  arc  authorized  to  im})ose  sucli  tax  as  they 
may  deem  advisable:  Provided,  it  is  not  less  than  fifty  dollars,  to  be 
used  for  county  purposes.  The  license  extends  only  to  the  limits  of  the 
county. 

§1632.  (1626.)  Exceptions.  Noncof  the  provisions  of  this  Article  shall 
extend  to  persons  selling  the  agricultural  products  of  any  State,  nor  to 
persons  selling  agricultural  implements. 

§1633.  (1627.)  Goods  to  be  sold  by  sample.  A  person,  not  a  citizen  of 
this  State,  shall  not  sell  any  article  not  manufactured  in  this  State  by 
sample. 

§1634.  (1628.)  Qualifications  and  oath  of  peddler.  The  peddler  shall 
furnish  said  Ordinary  with  evidence  of  his  good  character,  and  shall  take 
and  subscribe  before  him  this  oath :  "  I  swear  that  I  will  use  this  license 
in  no  other  county  than  the  one  for  which  it  is  granted,  nor  suffer  any 
person  to  use  it  in  my  name,  and  that  I  am  a  citizen  of  this  State :  So 
help  me  God,^^  Said  oath  and  license  must  be  entered  in  the  book  kept 
for  that  purpose,  and  the  license  must  contain  a  description  of  the  person 
of  the  peddler. 

§1635.  (1629.)  3Iust  be  a  license  for  each  vehicle.  There  shall  be  sepa- 
rate licenses  for  every  wagon,  cart  or  other  vehicle,  (or  each  horse,  if  the 
peddling  is  done  on  horseback,)  employed  or  used  in  vending  such  goods, 
wares  or  merchandise,  which  shall  be  shown  to  any  officer,  civil  or  mili- 
tary, demanding  it,  and,  on  failure  or  refusal  so  to  exhibit,  the  peddler 
forfeits  five  hundred  dollars,  to  be  recovered  on  suit  of  the  informer — 
one-half  to  go  to  the  informer,  the  other  to  the  educational  fund  of  the 
county. 

§1636.  (1630.)  Authority  of  Ordinary.  Ordinaries  are  authorized  to 
grant  licenses  to  peddle  to  indigent  and  infirm  persons,  upon  such  terms 
as  they  in  their  discretion  may  impose. 

§1637.  (1631.)  Foreigners.  A  foreigner,  not  a  citizen,  shall  not  be 
granted  license  to  peddle,  unless  he  shall  have  declared  his  intention  to 
become  a  citizen,  and  he  shall  "fewear  to  such  fact  instead  of  that  he  is  a 
citizen. 

§1638.  (1632.)  1)1  indictments,  onus  on  defendant.  On  the  trial  of  a 
foreigner  for  illegal  peddling,  whether  with  or  without  license,  the  State 
is  only  required  to  prove  the  peddling,  and  the  foreigner  must  show,  in 
defense,  his  eligibility. 

*  See  Cobb's  Digest,  p.  773 ;  Act  of  1859,  p.  58  ;  Act  of  18G0,  p.  5^.    ■ 
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Officers  connoetod.  etc. — Other  officei'S,  etc. 


TITLE  XVIII. 

SALARIES   AND    FEES    OF    OFFICERS. 


CHAPTER  I. 

OFFICERS  CONNECTED  WITH  THE  EXECUTIVE  DEPARTMENT; 


Skctiox. 
l(x>it.  Salaries  appropriated. 
1(540.  Salaries  of  Executive  officers. 


Secttov. 
16il.  Pay  of  those  without  fixed  salaries. 


§1639.  (1633.)  Annual  salaries  appropriated.     [The  various  sums  of 
(!\)Act5ofiS65-the  annual  salaries  of  all  the  officers  of  this  State,  whose  salaries  are  fixed 
■'06,  pp.  11, 12.    ^y  \ix\\^  are  hereby  appropriated  aiiiiuallj  to  pay  said  officers,  until  they 
are  altered  by  law.]    (a.) 

§1640.  (1634.)  Salaries  of  Executive  officers.  The  salaries,  per  annum, 
of  such  officers,  respectively,  are  as  follows : 

C^V^^^-^^^^^        [The  Governor .$4,000  00 

I  eb..  Is. 3.  The  Attorney  General 2,000  00  (b.) 

The  Governor's  Secretaries,  each 1,800  00 

The  Governor's  Messenger 950  00 

The  Comptroller  General 2,000  00 

The  Clerk  of  the  Comptroller  General 1,600  00 

The  State  Treasurer 2,000  00 

The  Clerk  of  the  State  Treasurer 1,600  00 

The  Secretary  of  State 2,000  00 

(c)  Acts  of  1865-        The  Clerk  of  the  Secretary  of  State 1,600  00 

''d>o,  p.  16.  The  State  Librarian 1,200  00](c.) 

§1641.  (1635.)  Pay  of  the  officers  tvhose  salaries  are  not  fixed.  All 
persons  employed  by  the  Governor,  for  whom  no  compensation  is  pre- 
scribed, are  paid,  according  to  his  discretion,  out  of  the  money  appropri- 
ated therefor.  If  no  money  is  thus  appropriated,  and  the  employment  is 
indispensable,  he  has  the  privilege  to  pay  them  out  of  the  contingent 
funds. 


CHAPTER  II. 


(n)  Act  of  21.st 
Feb.,  1873. 

(a)Actflofl865- 
Wj,  p.  10. 


OTHER  OFFICERS  APPOINTED  BY  THE  GOVERNOR. 

Skcttox.  I  Section. 

lGi2.  Pay  of  officers  appointed,  etc.  1     16i3.  Governor  may  fix  pay,  etc. 

§1642.  (1636.)  Pay  of  officers  appointed  by  Governor,  The  salaries 
per  annum  of  such  officers,  respectively,  are  as  follows : 

[The  Trustees  of  the  Lunatic  Asylum,  each $  300  00](a.) 

[The  Principal  Keeper  of  the  Penitentiary 2,000  00 

The  Assistant  Keeper  of  the  Penitentiary 1,200  00 

The  Book-keeper  and  Salesman  of  the  Penitentiary 1,200  00](a.) 

The  Tanner  of  the  Penitentiary 1,200  00 

The  Overseer  of  the  Penitentiary 800  00 

The  }'hysician  of  the  Penitentiary 500  00 

The  Chaplain  of  the  Penitentiary 150  00 

The  Military  Store-keeper  at  Savannah 300  00 

The  Military  Store-keeper  at  Milledgeville » 150  00 

§1643.  (1637.)  Governor  may  fix  the  pay  of  certain  officers.  If  the 
Governor  establishes  other  places  of  keeping  the  military  stores  of  the 
State,  he  may  regulate  the  salaries  of  all  the  keepers  thereof,  so  that  the 
compensation  will  be  in  proportion  to  their  respective  duties  and  res})on- 
sibilities,  which,  when  done,  shall  be  reported  to  the  General  Assembly. 
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Officers  appointed,  etc.— OfTiccrH  connected  with  the  Legislative  and  Judicial  Departments. 


CHAPTER  III. 

OFFICERS  APrOINTED  BY  TIII^:  TIIL'STEKS  OF  CKin'AIN  IXSTJTi:- 
TIONS,  WHO  ARK  PAID  IN  WHOLE,  OK  IN  PART,  FROM  THE  STATE 
TREASURY  OR  OUT  OF.  STATE  APPUOPKIATIOXS. 

Section  1644.  Salary  of  officora  of  Asylum,  etc. 

§1G44.  (1638.)  Salary  of  officers  of  the  Asiilum,  etc.     The  salaries,  per 
annum,  of  such  officers,  res[)ectivc]y,  are  as  fblhjws: 

The  Superintciiflont  and  Principal  Physician  of  the  Lunatic  Asylum S2,5''>0  00 

The  Assistant  Physician \,'i^ji)  ijO 


CHAPTER  lY. 


OFFICERS  CONNECTED  WITH  THE  LEGISLATIVE  DEPARTMENT. 
Section  1645.  Salary  and  fees  of  legislative  officers. 

§1645.  (1639.)  Salaries  and  fees  of  legislative  officers.  The  salaries, 
per  session,  of  the  officers  connected  Avith  said  department,  who  receive 
such,  and  which  are  embraced  in  the  appropriation  for  the  pay  of  officers 
and  members  of  the  General  Assembly,  are — 

The  Secretary  of  the  Senate S500  00 

The  Clerk  of  the  House  of  Representatives 500  00 

The  fees  of  said  officers  are — 

For  every  extract  of  a  private  nature,  per  copy  sheet S       15 

For  certifying  an  extract  of  a  private  nature 5() 

For  certifying  an  Act  for  the  benefit  of  an  individual,  or  corporation,  or  society 3  00 


CHAPTER  V. 


OFFICERS  CONNECTED  W^TH  THE  JUDICIAL  DEPARTMENT. 


Section. 

1646.  Snlnries  of  Judges  and  Solicitors  General. 

1647.  Certificate  of  service. 

1648.  Fees  of  Attorney  General. 


Section. 

1649.  Fees  of  Solicitor  General,  Supreme  Court. 

1650.  Fees  in  certain  cases. 


§1646.  (1640.)  Salaries  of  Judges  and  Solicitors  General. 
ries,  per  annum,  of  such  officers,  are  as  follows : 


The  sala- 


The  Judges  of  the  Supreme  Court,  each 63..5»X>  0<) 

The  Reporter  of  the  Supreme  Court 1,000  00 

The  Judges  of  the  Superior  Court,  each 2,500  00         (^)  \crs  of  I'^Tl- 

[The  Solicitox's  General  of  the  several  Circuits,  each 250  00](a.)  '72,*p.  S. 

The  fees  of  such  officers  are  as  follows : 


1.  Solicitor  General — 

For  each  person  prosecuted  to  conviction  for  a  capital  offense §  50  00 

For  each  person  prosecuted  [to  trial  or  plea  of  guilty]  {h)  for  any  other  felony,  and 

for  any  violation  of  the  laws  against  gambling 25  00 

For  each  person  indicted  or  presented 5  00 

For  each  proceeding  to  enforce  a  recognizance 5  00 

For  every  amount  collected  on  such  proceedings,  five  per  cent 

For  every  proceeding  instituted  to  forfeit  a  charter 100  00 


0)^  Acts  oflS66, 
p.  21. 
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Officers  connected  with  the  Judicial  Department. 

For  sorvicvs  in  the  Supreme  Court — 

Act  of  1T\>2.  C.  iVr.«r.— In  onpital  ^-nsos $    50  00 

p.  ;icvi.    Act  of  4'^Vrorn/.— Othor  folonios oO  00 

lS3i».  C.  p.  ;>>2.  T/m>(/.— All  other  oaso$ 15  00 

Act  of  1S49.  0.  Fourth. — For  litisratod  roi-otrni/.tnu-o,  double  fees  and  eoniniissions. 

]>.  ;kvi.    Act  of          For  drawinsra  raninn  atrainst  a  person  indieted  or  presented  and  not  bound  over 50 

SSO,  C.  p.  456.  For  drawin?  n  cnpiixs  against  each  defaulting  juror 50 

For  cntcrina:  a  nolle  pr<).-«<;in' 25 

For  attending:  at  Judsre's  Chamber  to  take  the  aflidavit  of  any  person  in  criminal 

cases ■ 1  00 

For  drawing  an  atlidavit.  or  ;uiy  instrument  of  writing,  per  copy  slioet 10 

f't^  \Mk  An«L=¥)        [For  a  peace  warrant  tried  or  disposed  of  by  the  Court 5  00] (a) 

vai  Acis  01  ioai,         j,^^^  j^|,^jj^  eolleetii>ns  for  the  Statue,  five  per  cent. 
*■    '*  For  litigated  collections  for  the  State,  ten  per  cent. 

For  services  in  cases  not  mentioned,  where  tlie  State  is  an  interested  party,  at  the 

discretion  of  the  (»overnor.  not  exceeding 50  00 

[For  every  bill  of  indictment  ignored  by  the  grand  jury,  to  bo  paid  by  the  prosecu- 

vo' A. CIS  of  1806,  tor  and  received  as  in  cases  of  malicious  prosecution 5  00](b) 

^'      *  ,  Vuder  Act  of  18o9,  the  Solicitor  General  is  not  entitled  to  commissions  on  the  amount  of  the 

bond  or  forfeited  recognizance :  11  Ga.,  (vi8,  A  Solicitor  (General  elected  in  1867  is  estopped  from 
claiming  compensation  under  a  law  passed  in  1857.  but  repealed  in  1872.  Under  Act  of  1849:  12 
Ga.,  353.    Fees  under  §1735:  36  Ga.,  618.    See,  also,  Fleming  i).s.  Jaynes,  January  term,  1873.     , 

§1647.  (1641.)  Certificate  of  services  and  cases  lohere  no  fee  allowed* 
They  shall  not  be  paid  fees  for  litigation  without  the  certificate  of  the 
presiding  Judge  that  they  are  properly  and  faithfully  claimed  as  such, 
nor  on  any  bill  for  any  species  of  gaming,  where  the  same  is  entered  noL 
pros. 

§1648.  (1642.)  Fees  of  Attorney  General.  The  Attorney  General  has 
the  following  fees : 

For  prosecuting  a  Solicitor  General,  the  payment  of  his  necessary  expenses,  and $    50  00 

For  services  in  any  case  where  the  State  has  an  interest,  and  his  services  are 

required,  the  payment  of  his  necessary  expenses,  and 50  00 

For  suits  for  collection  of  money,  on  account  of  the  State,  out  of  the  circuit  in  which  he 
resides,  when  litigated,  ten  per  cent,  upon  amount  collected,  and  fifty  dollars  if  not  collected  ;  if 
not  litigated,  fees  of  Solicitor  General. 

§1649.  (1643.)  Fees  of  Solicitor  in  Supreme  Court.  The  fees  of  the 
Solicitors,  for  services  rendered  in  the  Supreme  Court,  shall  be  paid  by 
the  State,  on  the  warrant  of  the  Governor,  in  all  cases  when  the  Solicitor 
shall  present  the  certificate  of  the  clerk  of  the  Supreme  Court,  as  to  ser- 
vices, and  of  the  clerk  of  the  Superior  Court  to  the  fact  that  the  defend- 
ant was  acquitted,  or  was  unable  to  pay  the  costs. 

§1650.  (1644.)  In  cases  reduced  below  felony.  [The  fees  allowed  to 
Solicitors  for  the  prosecution  in  the  Superior  Court  of  the  crimes  which 
(^)^^^'onm,  ^^.^^,Q  reduced  below  felonies  by  the  Act  of  the  20th  March,  1866,  shall 
remain  the  same  as  they  were  before  said  crimes  were  so  reduced.]  (a.) 
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rAP.T  II.      X  ' 


THE    CIVIL    CODE. 


TITLE  I. 

OF    PEESONS. 


Chapter  1. — Different  hinds  of  Persons — their  IligJds  and  Status, 
Chapter  2. — Of  Domicil,  and  the  Manner  of  Changing  the  same. 


CHAPTER  I. 

DIFFERENT  KINDS  OF  PERSONS— THEIR  RIGHTS   AND   STATUS. 


Article  1. — Of  Citizens. 
Article  2. —  Of  Residents  and  Aliens. 
Article  3. — Of  Persons  of  Color. 
Article  4. —  Of  Corporations. 


ARTICLE  I. 


OF     citizens. 


Section. 

1651.  Natural  and  artificial  persons. 

1652.  Division  of  natural  persons. 

1653.  Citizens. 

1654.  iligiits  of  citizens. 


Skqtion. 

1655.  Exercise  tliereof. 

1656.  Females. 

1657.  Minors. 

1658.  Insane  persons. 


§1651.  (1645.)  Natural  and  artificial  persons.  Persons  are  either 
natural  or  artificial.  The  latter  are  the  creatures  of  the  law,  and  exoe])t 
so  far  as  the  law  forbids  it,  subject  to  be  changed,  modified  or  destroyed, 
at  the  will  of  their  creator ;  they  are  called  corporations. 

§1652.  (1646.)  Division  of  natural  jper sons.  Katural  pei'sons  are  dis- 
tinguished according  to  their  rights  and  status  into  :  1st,  citizens  ;  2d, 
residents  not  citizens  ;  3d,  aliens  ;  4th,  persons  of  color. 

§1653.  (1647.)  Citizens.  The  persons  to  whom  belong  the  rights  of 
citizenship  and  the  mode  of  acquiring  and  losing  the  same,  have  been 
specified  in  a  former  Article. 

§1654.  (1648.)  Pights  of  Among  the  rights  of  citizens  are  the  enjoy- 
ment of  personal  security,  of  personal  liberty,  private  property  and  the 
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PART  II.— TITLE  L— CHAPTER  I. 


Article  2. — Of  Residents  and  Aliens. 


,  xo         r     tlispositiou  thereof,  the  eleetive  franehise,  the  YUAxt  to  hold  office,  rnnless 

(a)  Const,  of        . .   i        , .  ,     t   ,  i       />         ,  •      j  •  i   i  -i   /   \  i  t       /->> 

is<^.  An.  IT.  disqiiahtied  by  the  C  oustitution  and  laws, J  (a)  to  appeal  to  the  Courts,  to 
bocs.o,  ,0,  t\  ^^,^j|^y  .^j.  .^  witiiees,  to  perform  any  civil  function  and  to  keep  and  bear 
arms. 

§1055.  (lG-19.)  Exercise  tharof.  All  citizens  are  entitled  to  exercise 
all  tlieir  rights  as  such,  unless  specially  proliibitcd  by  laAV. 

§l(j5G.  (1650.)  Females.  Females  are  not  entitled  to  the  privilege  of 
the  elective  franchise,  nor  can  they  hold  any  civil  office  or  perform  any 
civil  functions,  unless  specially  authorized  by  law,  nor  are  they  required 
to  discharge  any  military,  jury,  police,  patrol  or  road  duty. 

§1(357.  (1651.)  JIi)wrs.  The  law  prescribes  certain  ages  at  which 
persons  shall  be  considered  of  sufficient  maturity  to  discharge  certain  civil 
functions,  to  make  contracts  and  to  dispose  of  property.  Prior  to  those 
ages  tliey  are  minors,  and  are  for  that  disability  unable  to  exercise  these 
rights  as  citizens. 

[Section  (1652)  superseded  by  Constitution  of  1868,  Article  III.,  sec- 
tions 5,  6,  and  Acts  of  1866,  pp.  138-9.] 

§1658.  (1653.)  Insane  persons.  All  persons  non  compos  mentis^ 
cither  from  birth  or  from  subsequent  causes,  constantly  or  periodically, 
or  from  age,  infinity,  drunkenness,  or  otherwise  incapable  of  managing 
*  their  affairs,  have  their  persons  and  estates,  or  either  of  them,  placed 
in  the  control  of  guardians.  Such  persons  retain  all  the  rights  of  citi- 
zens which  they  have  the  capacity  to  enjoy,  and  which  are  compatible 
with  their  situation. 


ARTICLE  11. 


OF   RESIDENTS   AND  ALIENS. 


Skctiok. 
It>i9.  Rifflits  of  citizens  of  the  United  States. 
lr/)0.  Aliens. 

1061.  Bights  of  aliens  ns  to  realty. 
1662.  Rights  to  sue  and  testify. 


SECTION. 

16(io.  Liens. 

I6fj4.  Privileges  of  certain  Frenclimen. 

iGOo.  Militia  duty. 


Act  of  178.5,  C 
p.  364. 


§1659.  (1G54.)  Rif/hts  of  citizens  of  the  United  States.  Such  citizens  of 
the  other  States  of  this  Union  as  are  recognized  as  citizens  of  the  United 
States  by  the  Constitution  thereof,  shall  be  entitled,  while  residents  of 
this  State,  to  all  the  rights  of  citizens  thereof,  except  the  elective  fran- 
chise and  the  right  to  hold  office,  and  to  perform  such  civil  functions  as 
are  confined  by  law  to  citizens  of  this  State. 

§1660.  (1655.)  Aliens.  Aliens  are  the  subjects  of  foreign  governments 
not  naturalized  under  the  laws  of  the  United  States. 

§1661.  (1656.)  liicjhts  of  aliens  as  to  realty.     Aliens,  the  subjects  of 

^''l^  ^  a5'  ^'f  ^^^'crnments  at  peace  with  the  United  States  and  this  State,  so  long  as 

ii4:*.  c.  p.  86?!  their  governments  remain  at  peace,  shall  be  entitled  to  all  the  rights  of 

citizens  of  other  States  resident  in  this  State,  and  shall  have  the  privilege 

of  purchasing,  holding,  and  conveying  real  estate  in  this  State. 

§1662.  (1657.)  lUf/hts  to  sue  and  testify.     The  citizens  of  other  States 

of  the  United  States,  or  of  foreign  States  at  peace  with  this  State,  and 

29.  friendly  Indians,  shall  by  comity  be  allowed  the  privilege  of  suing  in  our 

Courts  or  giving  evidence  therein,  so  long  as  the  same  comity  is  extended 

in  their  Courts  to  the  citizens  of  this  State. 

May  sue :  33  Ga.,  91 ;  34  Ga.,  516. 
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Article  3.— Of  perions  of  color. 


§1663.  (1658.)  LlcMH.    Aliens  may  roooivc  and  cnforcxj  liens  by  rnort-^^,^^^^j-^.^^ 
gage  or  otherwise  on  real  estJite  in  tliis  State.  v^'^'A. 

§1664.  (1659.)  Privilcrjcfi  (>J  cjrUim  Frmchraen.  In  aeeordanee  with 
the  reeommeiidatlon  of  the  (>)ii;j^rcHS  of  tin;  Unilcd  S(at(;.s,  ex[)n<se(l  in 
the  resohition  passed  on  14th  January,  A.  I).  1780,  the  citizens  of  the^;-;t^^^[l7»-'>.C. 
French  Government  shall  (;ontinue  to  have  the  ])rivileg(;  of  disposing  of 
and  settling  their  estates  within  this  State;,  as  provided  in  the  Act  of  this 
State,  a])proved  Fel>ruary  22d,  A.I).  1785. 

§1665.  (1660.)  MUltia  duty.    Residents  not  citizens  and  resident  aliens  ^^.^  ^  j.  ^^^^^  ^^ 
shall  not  be  liable  to  militia  duty,  except  in  so  far  as  rej)elling  local  inva-  p.  .%7. 
sions  or  suppressing  insurrections. 

Genkral  Notk.— Alien  enemy  defined  :  35  Ga.,  89.  Plea  of:  Th.  Suit  by:  35  Ga.,  45.  Confis- 
cation of  property  of:  35  Ga.,  'IG;  37  Gu.,  515.  Substitution  of  party  plaintiff  in  place  of:  36  Ga., 
556. 


ARTICLE  III. 


OF    PERSONS    OF    COLOR. 


Skction-. 
Wiy.  Who  are. 
1667.  Husband  and  wife. 


Srction. 

1668.  Mnrriage  eercmonj*. 

1669.  Children— when  legitimate. 


§1666.  (1661.)    Wlio  are  persons  of  color.     [All  negroes,  mulattoe?;, 
mestizoes,  and  their  descendants,  having  one-eighth  negro  or  African  fj^^  Act? of  18|5- 
blood  in  their  veins,  shall  be  known  in  this  State  as  persons  of  color.]  (a.)     '   •  •^'"  * 


"One  eighth;' 
March  term,  186-4. 


Ga.,  480.  Evidence  as  to  race  t  lb.,'  39  Ga.,  232.   See,  also,  Bryan  vs.  Walton' 


[Sections  1662,  1663  and  1664  superseded  by  Constitution  of  1868, 
Article  I.,  section  2.] 

On  these  sections,  see  35  Ga,.  225,  282 ;  36  Ga.,  475 ;  40  Ga.,  220. 

§1667.  (1665.)  Husband  and  tvife,  lohen.  [Persons  of  color  living 
together  on  tlie  9th  day  of  March,  1866,  as  husband  and  wife,  sustain  that 
legal  relation  to  each  other,  unless  a  man  then  had  two  or  more  reputed 
wives,  or  a  woman  two  or  more  reputed  husbands.  In  such  event,  the 
man  shall  immediately*  select  one  of  his  reputed  wives,  with  her  consent, 
or  the  woman  one  of  her  reputed  husbands,  with  his  consent,  and  the  cere- 
mony of  marriage  between  these  two  shall  be  performed.  If  such  man, 
thus  living  wdth  more  than  one  woman,  or  such  woman  living  with  more  •Jj3-p^*ij5yf-^"^^" 
than  one  man,  failed  or  refused  to  comply  with  the  provisions  of  this  sec- 
tion, he  or  she  is  subject  to  be  prosecuted  for  the  offense  of  fornication,  or 
fornication  or  adultery,  or  fornication  and  adultery,  and  punished  accor- 
dingly.]    (b.) 

Bigamy  under  this  section  i   40  Ga.,  244. 

§1668.  (1666.)   Who  may  perform  marriage  ceremony,     [It  shall  be 
lawful  for  ordained  colored  ministers  of  the  gosj)el,  or  ministers  of  the 
gospel  of  African  descent,  to  celebrate  marriage  between  freedmeu  and  ^o)  x\ots  of_iS66, 
freedwomen,  or  persons  of  African  descent,  only,  under  the  same  terms  ^^**"^  "^'^'' 
and  regulations  as  are  now  required  by  the  laws  of  the  State  for  mar- 
riages between  free  white  citizens  of  this  State.]     (c.) 

[Sections  1667  and  1668  superseded  by  Constitution  of  1868,  Art.  I., 
section  2.] 

*"  Immediately"  referred  to  date  of  Act  of  1S65-6,  p.  29. 


2SS 


PART  II.— TITLE  L— CHAPTER  I. 


Article  4. — Of  Corporations. — Their  nature  and  kinds. 


§1669.  (1660.)   Child  hyifimatc,  when,      [Evoiy  colored  child  born 
Ix^fore  the  9th  dav  of  ]Maivh,  1866,  is  horobv  declared  to  be  the  Ico-i ti-(d)  Acts  of  1865- 


lili,  pp.  239.  240. 


mate  child  of  his  mother;  but  such  child  is  the  legitiniate  child  of  his ActioffsGG, 
coloiwl  lather  only  >vhcn  born  within  what   wiis  regarded  as  a  state  ^^''^' ^^^' 
of  wedkx^k,  or  when  the  parents  were  living  together  as  husband  and 
wife.]    [d.) 

Ri?ht  to  inherit:  40  Ga..  3:^9.    Legitimate  :  41  Ga..  220.    See,  also,  45  Ga..  558. 

Gkxkral  Xotk. — Person  of  color  competent  as  witness  :  35  Ga.,  75.  Eight  to  enforce  cquitica 
created  in  his  favor  Avhen  slave:  ;iS  Ga.,  tjoo.  Right  to  hold  office:  39  Ga.,  232.  Allegation  as  to 
color  in  indiotmont :  44  Ga..  2i)3.  Farrow  vs.  State,  January  term,  1873.  As  to  apprenticing  minor 
person  of  color,  cce  note  to  ^1876. 


pp. 


ARTICLE  lY. 


OF    CORPORATIONS. 


Sectiox  1. — Their  Nature  and  Kinds. 
Section  2. — Their  Creation. 
Section  3. — Their  Poivers  and  Liahilities, 
Section  4. — Their  Dissolution. 


SECTION   I. 

their  nature  and  kinds. 


Sectiov. 

1670.  Definition. 

1671.  Public  and  private. 


Section. 
Ifi72.  Public. 
1673.  Private. 


§1670.  (1670.)  Corporation  definition.  A  corporation  is  an  artificial 
person  created  by  law  for  specific  purposes,  the  limit  of  whose  existence, 
powers  and  liabilities  is  fixed  by  the  Act  of  incorporation^  usually  called 
its  charter. 

§1671.  (1671.)  Public  or  private.  Corporations  are  either  public  or 
private. 

Defined:  5  Ga.,  561.    Alteration  in  charter:  11  Ga.,  4P.8;  17  Ga.,  574:  33  Ga.,  466.    May  w.  M. 


k  V,.  K.  R.  Co.,  .Janujiry  tf'nn,  1873, 
judicial  cognizance  of:  31  Ga.,  69 
charter:  li  Ga.,  6o. 


Charter  a  contract :  19  (^a.,  325 ;  40  Ga.,  582.    Courts  will  take 
Repeal  of  charter :  6  Ga.,  130 ;  14  Ga.,  327.    Act  extending 


§1672.  (1672.)  Public.  A  public  corporation  is  one  having  for  its 
object  the  administration  of  a  portion  of  the  powers  of  government,  dele- 
gated to  it  for  that  purpose — such  are  municipal  corporations. 

Municipal  corporations  to  be  interfered  with,  when:  12  Ga.,  23.  Functions  of:  20  G a.,  636. 
Puni.-;hment  of  offen.sea  by  :  4  Ga.,  509 ;  U  Ga..  351 ;  21  (ia.,  80 ;  35  Ga..  145  ;  38  Ga.,  542 ;  39  Ga.,  59, 
John.^on  vi.  Americus,  .July  term,  1872.  Summons  must  state  offense:  30  Ga.,  517,  936.  Market 
grant  to  catablish  and  keep  up  :  28  Ga.,  560 ;  ere<;tion  of  in  street:  30  Gn.,  506.  Darnagcs,  for  takiii;? 
land  for  street:  30Ga..  154:  37  Ga„  113  ;  for  injuries:  38  Ga.,  334  ;  39  Ga.,  725;  for  use  of  street  by 
railroad:  44  Ga.,  547;  for  lo.ss  by  lire:  45  Ga.,  152;  by  overflowing  land  from  drains  of:  Phinizy  v». 
AusfUHta,  .July  term,  1872.  Officers,  election  of:  12  Ga.,  23;  removal  of:  19Ga.,468:  2lGa.,  280; 
not  liable  for  error  in  judgment:  20  Ga.,  6.'55;  under  protection  in  making  arrests:  30  Ga.,  426;  may 
aboli-ih  office  and  deprive  incumbent  of  salary:  41  Ga.,  463;  obstructing  oflicer  of:  45  Ga.,  154. 
Grading  streets  :  23  Ga.,  402 ;  28  (ia.,  46 ;  ?;.>>  Ga.  601 ;  34  Ga.,  326,  Citi/.ens  incompetent  jurors  ;  7  Ga., 
139:  11  Ga.,  207  ;  Johnson  vh.  Americus,  .July  term,  1872.  Certwrari  from  decision  of:  14  (in.,  162; 
16  Ga..  172 :  .39  Ga..  59.  .Jurisdiction  as  to  nuisances  :  fJ  Ga..  1  ;  9  Ga..  281  ;  38  (hi.,  542 ;  40  Ga.,  87 ;  42 
Ga..  6.31.  "Delegated:"  12  Ga.,  405:  14  Ga.,  80:  18  Ga.,  586;  34  Ga.,  274;  41  (Ja..  331.  May  pass 
ordimnce  to  prevent  violation  of  Sabbath  :  44  Ga..  205.  JMitchell  ?;*.  Rome,  .January  term,  1873. 
See  note  to  ^2226.    Taxation  by,  see  i877.     Liceoiod  by,  see  21422.    Macon :  7  Ga.,  221 ;  8  Ga., 


PAliT  II.— TITLE  I.— CHAPTER  I. 


Of  CorfjorjitioriH.— Th<;ir  croJition. 


T,\  V.\  (hu,  215:  10  Hii.,  172;  17  Oa.,  349;  10  (Jj...,  408;  21  Oil.,  275,  280;  .'59  (hi.,  r2;>.  AutfUHffi, :  4  On,. 
,50!);  5(J!i.,  54(5;  1:{  (in,.,  .".57;  25  (J a.,  .'i8G;  :',7  (i;!,.,  .597 ;  ;W  Ou.,  .542;  42  Oii„  O:',!.  City  Couri'iil  ofr*. 
]^;di()JiiiJ  Jiitnk  of,  .IiinijJiry  t(;ii(i,  ]87"».  (/IctiicntM  w>*  I'jiintcr,  July  term,  1872.  Ilcwil.f,  wo,  I'rurn- 
nioll,  .liiniiMiy  term,  187."..  S;i  vii/inah  :  4  (Jii.,  2(5;  f)  (;,i.,  1  :  12  (ia..  4^)(i ;  20  0;i.,  .57;  2l  (}ii.,Hi);  tl 
ihi.,  4<;0;  .",;',  (Jii,.,  Old  ;  15  (;;i„,  002.  /ltl;int!i  :  2.5  (;;i,.,  220;  ?;.',  (i;i,.,  229;  40  (;ii..  49,  471  ;  \',  Oa,.  07:  44 
204,  529;  45  Oil.,  154.  I>rou!h<;!i<l  i)x.  Clii.-'olni,  .1  iily  tcrrn,  1872.  \\\\i:  r,H.'\'\M:  Stfitc,  .J.'iriu.'fry  t«;nn, 
187a.  Kii  ton  ton:  14  Oil,.,  ."..54.  (irimri :  18  (Jii.,  .58<i :  40  (in.,  .".9.  Oolurn^ijy  :  190)i.,471  :  ;',0(;;i..  .5<¥;.  84-5. 
])(;c!itur:  22  <h\..,  20"..  Alhiiriy:  29  (iji,.,  .50;  41  (Jii..,  21.  ArM(;iif;u:-i :  .iolinyon  »</.  Ar(i<;ri';u,^,  July 
tcnii,   1872.    Millc(!}?cvillo;  42  (Aa..  .'525.     ('oviiiKton:  4:5  (la..  421.    0«l<;thorr>o:  12(ia,.  21. 

§167.').  (167-1)  Private.  All  ollicirs  are  private,  wlietlier  tlu;  ol)jc<;t  of 
incorponition  be  for  public  conveiiieiKM3  or  indivlcbial  profit,  and  wlicther 
the  ])Mrpose  l)c,  in  its  nature,  eivil,  religious  or  edneational. 

Iiicorpoiiitcd  academy :  3  Kelly,  283;  22  Oa.,  507.  Power  of  Le^'islatuie  over  private  corjiO- 
ratiou :  6  Oa.,  130- 
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Skction. 

1074.  By  whom  created. 

1075.  Eoreign  corporations. 


Section. 
1070.  Organization  under  order  of  Court. 
1677.  Incorporation  of  academies,  etc. 


§1674.  (1674.)  By  whom  created.  The  power  to  create  corporations  in  Act  of  is.53-'54 
this  State  vests  in  the  General  Assembly,  and  the  Courts,  by  whom  all  {gJ^Jsg^^p^  i^g 
charters  must  be  granted. 

How  created :  14  Gra.,  80;  30  Oa.,  845. 

§1675.  (1675.)  Foreign  corporations.     Corporations  created  by  other 
btates  or  foreign  governments,  are  recognized  in  our  Courts  only  by        ~  '  '^'^ 
comity,  and  so  long  as  the  same  comity  is  extended  in  their  Courts  to 
corporations  created  by  this  State, 

Existence  of  a  corporation  may  be  recognized  in  another  State  and  then  contracted  with  :  14 
Ga.,  328.  Proof  of  diplomas  of  foreign  medical  corporation  :  27  Ga.,  76.  As  to  foreign  corpora- 
tion, see,  also,  23  Oa..  448^  27  Oa.,  76,  39  Oa.,  554,  S.,  D.  &  R.  R.  R.  Co.  vs.  Tyson,  January  term, 
1873. 

§1676.  (1676.)   Organization  under  order  of  Court.     A  private  cor- 
poratiouj  for  any  purpose  whatever,  except  banking  or  insurance,  may  be  y^oSi.  "   '   *• 
created  in  this  State  by  complying  ^vith  the  following  provisions: 

1.  [The  persons  desiring  the  charter  shall  file  in  the  office  of  the  clerk 
of  the  Superior  Court  of  the  county  in  which  they  desire  to  transact 
business,  a  petition  or  declaration,  specifying  the  objects  of  their  associa- 
tion, and  the  particular  business  they  propose  to  carry  on,  together  with 
their  corporate  name,  and  the  amount  of  capital  to  be  employed  by  them 
actually  paid  in,  and  their  place  of  doing  business,  and  the  time  not  ,,. 
exceeding  twenty  years,  for  which  they  desire  to  be  incorporated;  which 'Ge.^pp!" 27,2s.  * 
petition  or  declaration  shall  be  recorded  by  said  clerk,  and  shall  also  be 
published  once  a  week,  for  one  month,  in  the  nearest  public  gazette  to 

the  point  where  such  business  is  located,  before  said  Court  shall  pass  an 
order  declaring  said  application  granted.]    (a.) 

2.  If,  upon  hearing  such  petition,  the  Court  shall  be  satisfied  that  the 
application  is  legitimately  within  the  purview  and  intention  of  this  Code, 
it  shall  pass  an  order  declaring  the  said  application  granted,  and  the 
petitioners  and  their  successors  incorporated  for  and  during  a  term  not 
exceeding  twenty  years,  Avith  the  privilege  of  renewal  at  the  expiration 
of  that  time,  according  to  the  provisions  above  set  forth.  A  Certified 
copy  of  this  petition  and  order,  under  the  seal  of  the  Court,  shall  be  evi- 
dence of  such  incorporation  in  any  Court  in  this  State. 

19 
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Of  Corporations— Their  powers  and  liabilities 


H1491,  3507. 


o.  [Xo  corporation  ovontod  uiidor  this  Article  sliall  commence  to  exer- 
cise the  }n'iviU\iXOs  conferred  by  the  charter,  nntil  ten  per  cent,  of  the 
rapital  stock  is  paid  in,  and  no  charter  shall  have  any  force  or  oilbct  for 
a  hnioer  pericxl  than  two  years,  nnless  the  corporators,  within  that  time, 
shall  in  good  faith  connnence  to  exercise  the  po^vers  granted  by  the  act 
of  incorporation ;  and,  in  case  of  the  failnre  of  said  corporation,  the 
stockholders  shall  be  bonnd,  in  their  private  capacity,  to  any  creditor  of 
said  corpomtion  for  the  amount  of  stock  subscribed  for  by  him,  until  the 
said  subscription  is  fully  paid  up,  or  until  the  stockholder  shall  liave 
jxiid,  out  of  his  private  ]iroperty,  debts  of  the  said  corporation  to  an 
amount  equal  to  his  unpaid  subscription.] 

See  42  Ga.,  579,  aiui  cases  there  etied.    See  City  L.  &  B.  A.  vs.  Goodrich,  January  term,  1873. 

4.  The  clerk  of  the  Court,  for  his  services,  shall  receive  the  usual  fees 
allo\ved  for  similar  services  in  other  cases. 

5.  Corporations  thus  created  may  exercise  all  corporate  powers  neces- 
sary to  the  purpose  of  their  organization,  but  shall  make  no  contract  or 
purchase,  or  hold  any  property  of  any  kind,  except  such  as  is  necessary 
in  legitimately  carrying  into  effect  such  purpose,  or  for  securing  debts 
due  to  the  company. 

§1677.  Academics  and  churches,  hoiv  incorporated,  [It  shall  be  lawful 
for  the  several  Superior  Courts,  in  the  several  counties  of  this  State,  dur- 
ing the  regular  sessions  of  said  Courts,  upon  the  petition  of  five  discrete 
and  proper  persons,  to  be  judged  of  by  said  Courts,  setting  forth  the  fact 
(a^  Acts  of  1^72,  that  a  regular  academy  or  church  has  been  erected  in  said  county,  and  ask- 
ing corporate  authority  to  enforce  good  order,  look  after  the  interest  of  said 
academy,  receive  donations  of  lands,  and  look  after  the  general  interest  of 
said  institution,  to  grant  such  persons  such  authority,  (not  inconsistent 
with  the  laws  of  this  State.)  Such  proceedings  to  be  recorded  on  the  min- 
utes of  said  Courts,  and  to  remain  of  force  twenty  years.]     (a.) 


p.  2:3 


SECTION  III. 


THE   POWERS   AND   LIABILITIES   OF   CORPORATIOKS. 


J3368. 


Skction. 
1680.  Responsibility  for  acts  of  officers. 


Skctton'. 

1678.  Continuance. 

1679.  Common  powers. 

§1678.  (1677.)  Continuance.  Corporations  have  continuous  succession 
during  the  time  limited  by  their  charter,  notwithstanding  the  death  of 
their  members.  Should  any  charter  granted  in  future  by  the  General 
Assemljly  to  a  private  corporation  be  silent  as  to  its  continuance,  such 
charter  shall  expire  at  the  end  of  thirty  years  from  the  date  of  its  grant. 

§1079.  (1678.)  Common  poioers.  All  corporations  have  the  right  to 
sue  and  be  sued,  to  have  and  use  a  common  seal,  to  make  by-laws,  bind- 
ing f»n  tlH'ir  own  members,  not  inconsistent  with  the  laws  of  this  State 
and  of  tlie  United  States,  to  receive  donations  by  gift  or  will,  to  ])urchase 
and  hold  such  property,  real  or  personal,  as  is  necessary  to  the  purpose  of 
their  organization,  and  to  do  all  such  acts  as  are  necessary  for  the  legiti- 
mate execution  of  this  purpose. 

By-l;.w  :  1  Kelly,  43;  12  (hi.,  404  ;  38  (Ja.,  542,  608  ;  40  Ga.,  98.    Seal :  6  Ga.,  106  ;  25  Ga.,  316. 

§1080.  (1679.)  Responsibility  for  acts  of  officers.  Every  cor])oration 
acts  through  its  officers,  and  is  responsible  for  the  acts  of  such  officers  in 
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Of  Corporationa—Thclr  diwiolution. 


the  sphere  of  their  appropriate  duties;  and  no  corj)oration  sliall  he 
relieved  of  its  liahility  to  third  [xirsons  for  the  acts  of  its  offieers  Ijy  rea- 
son of  any  hy-law  or  other  limitation  upon  the  power  of  the  ofnr;er,  not 
known  to  su(;h  third  person. 

Acts  of  itrf  oflicers:  5  (hi.,  239;  18  (ia.,  412;  20  Ga.,  275;  41  Qa,,  515;  45  Ga.,  34» 


SECTION  IV. 

bp  THE   DISSOLUTION   OF  CORPORATIONS. 


1«>81.  Of  public  corporations. 
"l(iS'2.  Private  charters. 
16S8,  Heretofore  graated. 
1HS4.  How  (Vis^solved. 
1685.  How  forfeited. 


Srctton. 

1686.  Surrender. 

1687.  Death  of  mornbors. 

1688.  Disposition  of  :^Hsets, 

1689.  Collateral  liabilities. 


§1681.  (1680.)  Puhlic  corporations.  Public  corporations  being  estab- 
lished for  public  purposes,  are  always  subject  to  dissolution  by  the  Act  of 
the  General  Assembly. 

May  be  dissolved,  modified,  enlarged  or  restrained  at  the  will  of  the  Legislature:  6  Ga.,  130. 

§1682.  (1681.)  Private  charters.  In  all  cases  of  private  charters  here- 
after granted  the  State  reserves  the  right  to  withdraw  the  franchise, 
unless  such  right  is  expressly  negatived  in  the  charter. 

§1683.  (1682.)  Heretofore  granted.  Private  corporations  heretofore 
created,  without  the  reservation  of  the  right  of  dissolution,  and  where 
individual  rights  have  become  vested,  are  not  subject  to  dissolution  at  the 
will  of  the  State. 

§1684.  (1683.)  HoiD  dissolved.  Every  corporation  is  dissolved — 1st, 
by  expiration  of  its  charter ;  2d,  by  forfeiture  of  its  charter ;  3d,  by  a 
surrender  of  its  franchises  ;  4th,  by  the  death  of  all  its  members  without 
provision  for  a  succession.  * 

§1685.  (1684.)  How  forfeited,  A  corporation  may  forfeit  its  charter — 
1st,  by  a  willful  violation  of  any  of  the  essential  conditions  on  which  it  ^1485. 
is  granted ;  2d,  by  a  misuser  or  non-user  of  its  franchises.     This  dis- 
solution dates  from  the  judgment  of  a  Court  of  competent  jurisdiction 
declaring  the  forfeiture. 

Breach  of  trust:  6  Ga.,  130.  Date  of  dissolution:  Ih.  Misuser  or  non-user  cannot  be  made 
available  in  any  collateral  action :  lb. :  1-4  Ga.,  327 ;  32  Ga.,  27'±.  Diites  etc.:  Greer  vs.  Haugabook, 
July  term,  1872. 

§1686.  (1685.)  Surrender.  A  corporation  may  be  dissolved  by  a  vol- 
untary surrender  of  its  franchises  to  the  State.  In  such  case  such  sur- 
render does  not  relieve  its  officers  or  members  from  any  liability  for  the 
debts  of  the  corporation. 

A  corporation  made  by  the  General  Assembly  of  this  State  cannot  terminate  its  existence  by  a 
voluntary  surrender  of  its  charter — the  surrender  mu^t  be  accepted  by  the  General  Assembly  :  37 
Ga.  401.    Section  discussed :  37  Ga.,  410,422. 

§1687.  (1686.)  Death  of  members.     The  death  of  all  the  membei's  of^  ^ 
a  corporation,  or  of  so  many  of  them  as  to  render  it  impossible  under  """■'"  ' 
the  charter  to  provide  a  succession,  is  a  dissolution  thereof. 

§1688.  (1687.)  JDisposition  of  assets.    Upon  the  dissolution  of  a  corpo- 
ration, for  any  cause,  all  of  the  property  and  assets  of  every  description  Act  of  isoo-co, 
belonging  to  the  corporation  shall  constitute  a  fund — lirst,  for  the  pay 
ment  of  its  debts,  and  then  for  equal  distribution  among  its  members. 

*By  non-payment  of  taxes— section  877. 


p.  226. 
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To  this  end  the  Superior  Court  of  the  oounty  where  such  corporation  was 
k^eated  shall  have  power  to  appoint  a  receiver,  under  proper  restrictions, 
properly  to  administer  such  assets  under  its  direction. 


11491. 


Distribution  ot  assots:  oGa..  239;  18  Ga..  65  ;•  37Ga.,  (Ul ;  40Ga.,391.  Oitv  L.  .t  B.  A.  vs.  Good- 
rich :  Janu:u-v  term.  ISTa.  Koeoivor :  5  Ga..  2.S9 ;  8  Ga..  4St),  527  :  OGa.,  253  ;  10  Ga.,  9;  21  Ga.,  257 ;  24 
Ga..  249.    Assets,  a  trust  fund  :  8  Ga.,  527 ;  18  Ga.,  05 ;  24  Ga.,  273. 

§1689.  (1688.)   CoIIafcral  liabilifi/.     The  dissolution  of  a  corporation, 
Actof  is.^.  p.  fi-oiu  any  cause,  shall  not,  in  any  manner,  affect  any  collateral  or  ultimate 
or  other  liability,  legally  incurred   by  any  of  its  officers  or  members. 

Stated  in  8  Ga.,  4G8,  480.  50(5 ;  11  Ga.,  459;  16  Ga.,  289;  19  Ga.,  338;  21  Ga.,  513;  30  Ga.,  580. 
GkxkralNote. 


■Agents  of:  1  Kelly.  418:  3Kelly.  2S3;  6Ga.,44,166;  7Ga.,19(5;  10  Ga.,9:  lOGa..  36, 

:t..  276:  21Ga.,28-     "^       " ""    '^ ' '^       '     '^       '^       '^  -       ^- 

45  Ga.,  34.    Answer  by  to  bill  in   equi 


4o8:  18  Ga.,  412  :  20  G:t..  276  :  21  Ga.,  289 ;  25  Ga.,  316  ;  2(5 Ga._,  29, 107 ;  36 Gn,.,  635 ;  40  Ga.,  479  ;  41  Ga.,  515 ; 

lity:  3  Kelly,  435;   17  Ga.,  111.    Stntutcs  in  f;ivor  of— how  con- 


strued 
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d:  7  Ga.,  221 ;  8  Ga...  2;5 ;  9  Ga.,  212.  Suits  by  and  against:  11  Ga..  438.  556  ;  20  Gii.,  848;  22 Ga., 
24Ga..346;  2(iGa..  107;  30Ga.,  6S5;  32  Ga.,  273;  36  Ga.,  404;  37  Ga.,  397;  40  Ga.,  98,  479 ;  42 
Ga..  148.  575.  Stockholders,  liability  of:  8  Ga.,  468,  527 :  10  Ga.,  162;  11  Ga.,  459;  12Ga..  104;  16 
Ga..  217;  17  Ga.,  542.  574;  18  Ga.,  65.318.411,  444;  19  Ga..  325.  337;  20  Ga.,  275.  848:  24  Ga.,  273, 
346:  27  Ga..  252;  30  Ga.,  99,  580:  32  Ga.,  273;  33  Ga.,  466;  36  Ga.,  404;  37  Ga..  401;  40  Ga., 
98.  391 ;  42  Ga..  575 ;  may  sue  when :  11  Ga..  556 ;  sayings  of:  17  Ga.,  574.  Directors,  lia- 
bility of:  12  Ga..  104;  16  Ga..  289;  18Ga..318;  20  Ga.,  275 ;  24Ga.,  273;  30  Ga.,  580 ;  authority 
of:  18Ga..  411;  45  Ga..  34.  Delegation  of  legislative  powers  to:  12Ga..  405:  14  Ga.,  80 :  18  Ga., 
5S6.  Contracts  of:  17  Ga.,  574  ;  19  Ga.,  471 ;  28Ga.,  50  ;  43  Ga.,13, 140.  Repeal  of  Act  of  incorpora- 
tion :  14  Ga..  327.  Injunctions  vs. :  9  Ga.,  475 ;  19  Ga..  471 ;  23  Ga.,  402  ;  30  Ga.,  154,  506  ;  41  Ga.,  454  ; 
43  Ga.,  67  :  44  Ga.,  529;  45  Ga..  613.  City  L.  &  B.  A.  vs.  Goodrich,  January  term.  1873.  Tax  on; 
37  Ga..  620;  44  Ga.,  388.  Majority  of  corporators  may  act:  9  Ga.,  369 ;  22  Ga..,  507;  May  vs.  M. 
A"  B.  R.  R.  Co..  January  term.  1873;  City  Loan  &  B.  A.  vs.  Goodrich.  Ih.  Assignments  by  :  7  Ga., 
79.  90 ;  8  Ga.,  486,  506 :  10  Ga.,  10 ;  11  Ga.,  461 ;  24  Ga.,  273 ;  30  Ga.,  580,  770  ;  37  Ga.,  611,  614 ; 
88  Ga.,  167.  Transfer  of  stock:  1  Kelly,  27;  8  Ga.,  468:  11  Ga.,  459;  18  Ga.,  411 ;  19  Ga.,  337. 
344;  20  Ga.,  275:  22  Ga.,  86;  24  Ga.,  540;  26Ga.,  17;  30  Ga.,  99.  Fraudulent  organization:  2 
Kelly.  109;  11  Ga.,  554;  12  Ga..  170 ;  18  Ga.,  411,  444;  19  Ga..  337;  20  Ga.,  270;  24  Ga.,  273;  25 
Ga..  534  ;  May  vs.  M.  &  B.  R.  R.  Co..  January  term.  1873.  Where  trustees  of  a  corporation  are  elected 
under  authority  of  an  Act  of  the  Legislature,  which  does  not  declare  the  number  to  be  elected, 
and  the  Legislature  subsequently  recognizes  the  ti'ustees  thus  elected  as  the  legal  board:  22  Ga., 
507.  Consolidation  of  corporations  :  40  Ga.,  706.  Corporation  of  same  name  as  partnership,  doing 
business  by  same  agent  before  date  of  charter,  is  notthe  same  person:  43  Ga,.,  187.  Mining  corporation: 
4.5(Ta.,34.  Stockholder  bound  byacquiescence  in  Acts  of:  May  vs.  M.  &  B.  R.  R.Co..  Ja,nuary  term. 
1873.  Railroads— sale  of:  9  Ga.,  378  :  capital  stock  of  what  taxable  :  14  Ga.,  275  ;  40  Ga.,  646.  Rail- 
road ?tock  :  37  Ga..  515  ;  40  Ga.,  408  ;  44  Ga.,  597  ;  Nutting  us.  Thomason,  July  term  1872 ;  Savage  vs. 
Symthe,  January  term. 1873.  Decisions  relatingto  particular  roads:  Memphis  Branch  R. R.Co., May 
Vf.  the  same.  January  term,  1873;  Monroe  R.R.  &  B.  Co.,  1  Kelly,  435,  461;  4  Ga.,  323;  Rome  R.  R.Co., 
14  Ga.,  275  ;  17  Ga.,  674  ;  Sa  v.  A.  &  G.  R.  R.,  33  Ga.,  601 ;  C.  R.  R.  and  Bk'g  Co.,  37  Ga.,  644  :  40  Ga., 
aS2 ;  45  Ga.,  486  :  M.  &:  B.  R.  R.,  43  Ga.,  13 ;  A.  &  C.  R.  R.  Co.,  42  Ga..  509  ;  Selma,  D.  &  R.  R.  R. 
Co..  July  term.  1872;  Ga.  R.  R.  ct  Banking  Co.,  26  Ga..  651 ;  Macon  &  AYestern  R.  R.  Co.,  8  Ga.,  23  ; 
43  Ga.,  6115  :  Union  Branch  R.  R.  Co.,  14  Ga.,  327  ;  Eatonton  Branch  R.  R.  Co..  25  Ga...  297  ;  Upson 
County  R.R.  Co.,  37  Ga..  644;  Muscogee  R.  R.  Co.,  11  Ga.,  438;  Wills  Valley  R.  R.  Co,  33  Ga., 
466:  Coosa  <fe  Chattooga  R.  R.  Co.,  29  Ga.,  434.  Decisions  rehiiting  to  the  following  corporations  : 
Griffin,  etc..  Plank  Road  Co.,  9  Ga.,  475;  15  Ga.,  39;  Savannah  k  Ogeechee  Canal  Co.,  9  Ga..  281 : 
American  Colonization  Society,  4  Ga.,  445;  23  Ga..  448;  Georgia  Medical  Society,  38  Ga,.,  608  ;  Bibb 
County  Loan  Association,  21  Ga.,  592;  24 Ga.,  198.  See,  also,  Parker  vs.  Building  and  Loa.n  Associa- 
tion, July  term,  1872;  Fire  Co.  of  Savannah,  26  Ga.,  678;  Dahlonega  Tanning  and  Leather  Co..  22 
Ga..  80;  30  Ga.,  99;  Summerville  Academy,  35  G;;.,  47 ;  Columbus  Volunteer  Co.,  23  Ga.,  181 ; 
Madison  Steam  Mill  Co.,  25  Ga.,  316;  Augusta  Factory  Co.,  44  Ga.,  388. 


CHAPTER  11. 


OF  DOMICIL  AND  THE  MANNER  OF  CHANGING  THE  SAME. 


Section. 

1690.  General  rule. 

1691.  Persons  residing  at  two  or  more,  etc. 

1692.  Ff'.mp,  covert. 

1693.  Of  minor. 


Section. 
1694.  Lunatics,  etc. 
16!)5.  Change  of  domicil. 
1696.  Of  persons  not  "  sui  juris.' 


§1690.  (1G89.)  Domicil.      The  domicil  of  every  person  of  full  age, 

and  lal>oring  under  no  disa})ility,  is  the  place  where  the  family  of  siic^h 

p.^m  ^^'  ^'  person  sliall  permanently  reside,  if  in  this  State.      If  he  has  no  family, 

or  they  do  not  reside  in  this  State,  then  the  place  where  such  person  shall 

generally  lodge  shall  be  considered  his  domicil. 

Even  though  boarding  and  doing  business  in  another  county  :  2Ke11y,171.  "If  hehasno 
fiimily:"  20Gii.,  746.  Domicil  of  jKirty  who  ha.s  fled  tlio  State  after  wounding  another :  25  Ga., 
151.    See  Daniel  vs.  Sullivan,  and  llawkins  vs.  Arnold,  July  term,  1872. 

23416.  §IG91.  (1690.)  Election  of  one  of  tv)o.     If  a  person  shall  reside  indif- 

ferently at  Uvo  or  more  places  in  this  State,  such  person  shall  have  the 
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privilege  of  electing  which  nliall  he  his  domicil,  nnd  if  Kuch  chi<^;tion  he 
niaxhi  notorious  tlic  phco  of  his  choic(;  shall  he  liis  dornir^il.  W  no  siiclj 
election  he  n)a(le,  or  if  made  is  not  gen(irally  known  among  those  with 
whom  he  transacts  husiness  in  this  State,  third  persons  may  treat  eitlu^r 
one  of  such  places  as  his  domicil,  and  it  shall  he  so  held  ;  and  in  all  such 
cases  a  p(Tson  who  ha!)itually  r(;si(l(!S  a  })or(jon  of  the  year  in  one  county 
and  another  portion  in  another,  shall  be  deemed  a  resid(;nt  of  both,  so 
far  as  to  subject  him  to  suits  in  either  for  contracts  made,  or  torts  commit- 
ted in  such  county.  Transient  persons  whose  business  or  pleasure  causes 
a  frequent  change  of  residence,  and  having  no  family  [K;rmanr;ntly  resid- 
ing at  one  ])lace  in  this  State,  shall  be  held  and  deemed  as  to  third  ])er- 
sons  to  be  domiciled  at  such  place  as  they  at  the  time  temporarily  occupy. 

The  rij,'ht  of  jurisdiction,  civil  and  crirninMl,  attaches  to  all  persons  found  within  the  limitsof 
a  government,  whether  their  residence  be  permanent  or  temporary:  30  Ga.,  440. 

§1692.  (1G91.)  Feme  covert.  The  domicil  of  a  married  woman  shall 
be  that  of  her  husband,  except  in  two  cases  :  1st,  Of  voluntary  separa- 
tion and  living  apart ;  2d,  of  a  pending  application  for  divorce.  In 
which  case  her  domicil  shall  be  determined  as  if  she  were  a  feme  sole. 

"Separation:"  32  Ga.,  685. 

§1693.  (1692.)  Of  minor.  The  domicil  of  every  minor  shall  be  that  of 
his  father^  if  alive,  unless  such  father  has  voluntarily  relinquished  his 
parental  authority  to  some  other  person.  In  such  event  the  domicil  of  the 
minor  shall  be  that  of  his  master,  if  an  apprentice,  or  his  employer ;  if 
neither  master  nor  employer,  then  the  place  of  his  own  choice ;  if  the 
father  be  dead,  then  the  domicil  of  the  minor  shall  be  that  of  his  guar- 
dian, if  he  has  one  in  this  State ;  if  no  guardian,  then  of  his  mother,  if 
.  alive ;  if  no  mother,  then  of  his  employer ;  if  no  employer,  then  of  his 
own  choice.     The  domicil  of  a  bastard  shall  be  that  of  his  mother. 

Of  ward :  15  Ga.,  414 ;  18  Ga.,  5 ;  34  Ga.,  253.    Of  minor:  33  Ga.,  195. 

§1694.  (1693.)  Lunatics.  Persons  of  full  age,  who  for  any  cause  are 
placed  under  the  power  of  a  guardian,  have  the  same  domicil  with  the 
guardian. 

§1695.  (1694.)  Change  of  domicil.  The  domicil  of  a  person  ^^  sui 
jiir'is,^^  may  be  changed  by  an  actual  change  of  residence  with  the  avowed 
intention  of  remaining.  A  declaration  of  an  intention  to  change  the 
domicil  is  ineffectual  for  that  purpose  until  some  act  done  in  execution 
of  the  intention. 

Of  ward  who  has  come  to  majority:  18  Ga.,  5. 

§1696.  (1695,)  Of  persons  not  ^' sui  juris.^'  A  person  whose  domicil 
for  any  reason  is  dependent  upon  that  of  another  can,  by  no  act  or  voli- 
tion of  his,  aifect  a  change  of  his  own  domicil ;  nor  can  a  guardian  change 
the  domicil  of  his  ward  by  a  change  of  his  own  or  otherwise,  so  as  to 
interfere  with  the  rules  of  inheritance  or  succession,  or  otherwise  aifect 
the  rights  or  interests  of  third  persons. 
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TITLE  II. 

OF  THE  DOMESTIC  RELATIONS 


CiiArTER  1. — Of  Husband  and  Wife. 
Chapter  2. —  ()/'  Parent  and  Child. 
Chapter  3. — Of  Guardian  and  Ward, 
Chapter  4. — Of  blaster  and  Servant, 


CHAPTER  I. 

OF    HUSBAND    AND    WIFE. 


Article  1 . —  Of  Marriage  and  Divorce. 

Article  2. — Of  the  Rights  and  Liabilities  of  Husband  and  Wife,  etc. 

Article  3. —  Of  Marriage  Contracts  and  Settlements. 


ARTICLE  I. 

OF     MAERIAGE     AND     DIVORCE. 


Section  1. — Marriage — hoic  and  by  ivhom  contracted. 
Section  2. — Divorces,  and  how  obtained. 
Section  3. — Of  Alimony. 


SECTION  I. 


marriage — HOW  AND  BY  WHOM  CONTRACTED. 


Skctiox. 
\iyjl.  Ilestrnint  of  marriage. 
1698.  EHHentinls  of  marriage. 
]')99.  Who  i.s  able  to  contract. 
17W.  Prohibited  degrees. 

1701.  Consent. 

1702.  Void  marriages. 

1703.  Licenses — how  granted. 


Section. 

1704.  Return  of  marriage  by  bans. 

1705.  Consent  of  parents. 

170G,  Penalty  on  pers(»ns  officiating. 

1707.  Jewish  raarrii'^es. 

1708.  Amalgama.tion  i)rohibited. 

1709.  Want  of  authority  in  minister,  etc. 

1710.  Marriage  in  another  State. 


§1697.  (1690.)  IleMraints  of  marriage.  Marriage  is  encouraged  by 
tlie  law,  and  every  effort  to  restrain  or  discourage  marriage  by  contract, 
condition,  limitation,  or  otherwise,  is  invalid  and  void.  Prohibiting 
2?22T2, 3182.  marriage  to  a  particular  person  or  persons^  or  before  a  certain  reasonable 
age,  or  other  prudential  provision  looking  only  to  the  interest  of  the 
person  to  be  benefited,  and  not  in  general  restraint  of  marriage,  will  be 
allowed  and  held  valid. 
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§l(){i8.  (101)7.)  EHHeMtUdn  of  marriage.  To  constitute  a  vallf]  uiar- 
riaii'C  in  this  State  then;  must  he — 

1.  Parties  al)le  to  contract. 

Parties  unablo  to  contract  generally  iii;iy  coiilract  marriiigo  :  20  fJa.,  702. 

2.  An  actual  (iontrac.'t. 

3.  Consunnnation  acc^onlin^jj  to  law. 

§101)9.  (1098.)  Wlu)  is*  able,  to  (umlracL  To  Ix;  alile  to  contract  mar- 
riage, a  person  must  be  of  sound  mind;  if  a  male,  at  least  seventeen 
years  of  age,  and  if  a  female  at  least  fcjiu'teen  years,  and  laboring  under 
neither  of  the  following  disa})ilitics,  viz. ; 

1.  Previous  marriage  undissolved. 

2.  Nearness  of  relationsliip  by  1)1  ood  or  marriage,  as  liereinafter 
explained. 

3.  Impotency. 

§1700.  (1099.)  Frohihited  degrees.  Marriages  between  persons  related 
by  affinity  in  the  following  manner  are  prohibited — viz:  A  man  shall 
not  marry  his  step-mother,  or  mother-in-law,  or  widoAV  of  his  uncle,  or^^^-^-^'^- 
daughter-in-law,  or  step-daughter,  or  grand-daughter  of  his  wife.  A 
woman  shall  not  marry  her  corresponding  relatives.  Marriages  within 
the  degrees  prohibited  by  this  section  are  incestuous. 

§1701.  (1700.)  Consent.  To  constitute  an  actual  contract  of  marriage, 
the  parties  must  be  consenting  thereto  voluntarily,  and  without  any  fraud 
practiced  upon  either.  Drunkenness  at  the  time  of  marriage,  brought 
about  by  art  or  contrivance  to  induce  consent,  shall  be  held  a  fraud. 

§1702.  (1701.)  Void  marriages.  Marriages  of  persons  unable  to  con- 
tract, or  unwilling  to  contract,  or  fraudulently  induced  to  contract,  are 
void.  The  issue  of  such  marriages,  before  they  are  annulled  and  declared  ^^4531. 
void  by  a  competent  Court,  are  legitimate.  In  the  latter  two  cases,  how- 
ever, a  subsequent  consent  and  ratification  of  the  marriage,  freely  and 
voluntarily  made,  accompanied  by  cohabitation  as  husband  and  wife, 
shall  render  valid  the  marriage. 

Consent  and  ratification:  8  Ga.,  210.  Not  void  until  declared  so  :  20  Ga.,  702.  Second  marri- 
age by  wife  after  desertion  by  her  husband  for  nineteen  years  :  3-1  Ga.,  408.  Issue  of  such  marriage 
legitimate:   lb.    Policy  of  insurance,  when  void  by  reason  of  illegal  marriage  :  41  Ga.,  338. 

§1703.    (1702.)   Lieenses — lioiu  granted.     Marriage  licenses  shall  be 
granted  by  the  Ordinaries,  or  their  deputies,   of  the  several  counties 
w^here  the  female  to  be  married  resides,  if  resident  in  this  State,  directed  a.  t^wfim  c. 
to  any  Judge,  Justice  of  the  Peace,  or  Minister  of  the  Gospel,  authorizing  im",,'o.p._2S2. 
the  marriage  of  the  persons  therein  named,  and  requiring  such  Judge,  p.'  ^'^*  ^^^^"  '^"' 
Justice  or  Minister  to  return  the  said  license  to  the  Ordinary,  with  his 
certificate  thereon  as  to  the  fact  and  date  of  the  marriage,  which  license, 
with  the  return  thereon,  shall  be  recorded  by  the  Ordinary,  in  a  book 
kept  by  him  for  that  purpose. 

Statutory  provisions,  non-compliance  with  does  not  invalidate:  30  Ga..  173. 

§1704.  (1703.)  Return  of  mayTiage  bans.  If  any  Judge,  Justice  or 
Minister  shall  connect  in  marriage  persons  whose  bans  have  been  pub- 
lished, such  Judge,  Justice  or  Minister  shall  certify  the  tact  to  the  Ordi- 
nary of  the  county  where  such  bans  were  published,  who  shall  record  the 
same  in  the  same  book  with  marriage  licenses. 

§1705.  (1704.)  Consent  of  parents.  It  shall  be  the  duty  of  the  Ordi- 
nary and  his  deputy  to  inquire  as  to  the  ages  of  all  persons  for  whom 
marriage  licenses  are  asked,  and  if  there  be  any  ground  of  suspicion  that 
the  female  is  a  minor  under  the  age  of  eighteen  years,  such  Ordinary  and 
Lis  deputy  shall  refuse  to  grant  the  license  untir  the  written  consent  oi 
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tho  pmvnt  or  o-uardian,  if  any,  eoiitrollino:  ^ucli  minor,  sliall  ho  prodnced 
and  tiled  in  his  otUoo;  and  any  Ordinary  who,  by  himself  or  depnty, 
shall  knowingly  grant  sneh  lieensc  Avithout  such  consent,  or  without 
proper  prcciuition,  in  inquiring  as  to  the  flict  of  minority,  or  for  the  mar- 
riage of  a  female  to  his  knowledge  domiciled  in  anotlier  county,  shall 
forfeit  the  sum  of  live  hundred  dollars  for  every  such  act,  to  be  recovered 
at  the  suit  of  the  clerk  of  the  Superior  Court,  and  added  to  the  educa- 
tional fund  of  the  county. 

§170(>.  (1705.)  Pcualtj/ on  person  ojficiafiuf/.  Any  Judge,  Justice  or 
^linister  who  shall  join  in  marriage  any  couple  without  such  license,  or 
the  publication  of  bans,  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  recovered  and  appropriated  as  set  forth  in  the  foregoing  paragraph. 


li-yee. 


(.i>  Const,  of 
1S65.  Art.  V. 
Sec.  1.  par.  9. 
^4567. 


Shi  tod  inoOGa.,  173. 

H707.  (1706.)  Jewish  inarriages.  Upon  request,  the  Ordinary  may 
direct  the  marriage  license  to  any  Jewish  Minister,  or  other  person  of  any 
religious  society  or  sect,  authorized  by  the  rules  of  such  society,  to  per- 
form the  marriage  ceremony,  who  shall  make  return  thereon  as  before 
required. 

§1708.  (1707.)  Amalgamation  prohibited.  [The  marriage  relation  be- 
tween white  persons  and  persons  of  African  descent  is  forever  prohibited, 
and  such  marriages  shall  be  null  and  void.]     (a.) 

This  section  not  in  conflict  witli  clause  of  Constitution  declaring  that  the  social  status  of  the 
citizen  shall  never  be  the  subject  of  legislation  :  39  Ga.,  321, 

§1709.  (1708.)  Want  of  authority  in  Minister  or  Justice.  A  marriage 
valid  in  other  respects,  and  supposed  by  the  parties  to  be  valid,  shall  not 
be  aifected  by  a  want  of  authority  in  the  Minister  or  Justice  to  solemnize 
the  same;  nor  shall  such  objection  be  heard  from  one  party  who  has 
fraudulently  induced  the  other  to  believe  that  the  marriage  was  legal. 

§1710.  (1709.)  Marriage  in  another  State.  All  marriages  solemnized 
in  another  State  by  parties  intending  at  the  time  to  reside  in  this  State 
shall  have  the  same  legal  consequences  and  effect  as  if  solemnized  in  this 
State.  Parties  residing  in  this  State  cannot  evade  any  of  the  provisions 
of  its  laws  as  to  marriage  by  going  into  another  State  for  the  solemniza- 
tion of  the  marriage  ceremony. 

Grxeral  Note. — Statements  made  by  father,  as  to  property  of  daughter  to  induce  marriage, 
bind  him  :  24  Ga.,  155.  Marriage  "per  verba  de presenti:"  30  Ga.,  172.  Lex  loci  governs  as  to  ques- 
tions of  marriage,  when :   34  Ga.,  407. 
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Section. 

1711.  Total  and  partial. 

1712.  Grounds  fortotiil  divorce. 

1713.  Discretionary  grounds. 

1714.  Grounds  for  partial  divorce. 

1715.  Condonntion,  collusion,  etc. 
1710.  Confessions  of  party. 

1717.  Proceedings. 

1718.  Iicspondent  may  ask  divorce. 

1719.  Lihfdlant  shall  not  dismiss. 

1720.  Schedule. 

1721.  Transfer  pending  suit. 

1722.  Verdict  of  jury. 
172.'i.  New  trials. 


SEr!TTON. 

1724.  Judgment  or  decree. 

1725.  Conscientious  scruples. 
172f).  P]tfect  of  total  divorce. 

1727.  Eights  and  disabilities. 

1728.  Disabilities,  how  relieved. 

1729.  Who  may  object. 
17-iO.  Application. 

1731.  Continuances. 

1732.  Effect  of  partial  divorce. 

1733.  Custody  of  children. 

1734.  Renewal,  cohabitation. 

1735.  jfe/'x  parte  cases. 


§1711.  (1710.)    Total  and  partial,  hov)  granted.      Divorces  may  be 
granted  hy  the  Superior  Court,  and  shall  be  of  two  kinds — total,  or  from 
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bed  and  })()ard.     TIk;  concurniiit  wctrdici  of  two  8f)C3cial  jnri(^,  at  tlio  «amo 

term  or  otlierwiKO,  shall  Ix;  ncx-cssary  to  a  tolal  divorce;  [and  In  ease*  there 

be  but  on(!  {)anel  of  ^rand   junirs   Irnpanneled  at  tlie  sjirne  term,  It  .shall 

be  lawful  ibr  the  ])resl(]inj^'  dudi^cito  have  a  seeond  jury  Irnpanneled  from 

.said  grand  jury,  composed  of  grand   jiiroi's  snininoned  to  the   same  t^'^'^b  ra>  Aet*oflfi60 

and  in  the  event  of  a  d(3fi(;I(;n(;y,  tin;  same   inay   be  eom})iet(;d  Ijy  tah-s  p.  21. 

jurors,   under  the  direction   of  said  Judg(\]    (a.)     A  divorce  from  bed  2.'j.v0.5. 

and  board  may  be  granted  on  the  verdict  of  one  special  jury. 

History  of  the  Constitutional  amendments,  as  to:  2  Kelly,  101.  Divorce  from  bed  and  ho/ird 
requires  only  one  jury :  IG  Ga.,  Bl.  Party  dissatisfied  with  first  verdict  may  move  for  new  trial : 
31  (in.,  625. 

§1712.  (1711.)   Grounds  for   total  divorce.     The  following  grounds  ;\^^f  ^'^-'' ^• 
shall  be  sufficient  to  authorize  the  granting  of  a  total  divorce: 

1.  Intermarriage  by  persons  within  the  prohibited  degrees  of  consan- 
guinity and  afiiniiy. 

2.  Mental  incapacity  at  the  time  of  the  marriage. 

A  ground  :  27  Ga.,  102.    Proceeding  to  declare  marriage  a  nullity  on  this'ground.    lb. 

3.  Im^ioten^  at  the  time  of  the  marriage. 

4.  Forces,  menaces,  dure.-s,  rr  fraud,  in  obtaining  the  marriage. 

5.  Pregnancy  of  the  wife,  at  the  time  of  marriage,  unkno^vn  to  the 
husband. 

Alimony  in  such  case  :  18  Ga.,  273. 

6.  Adultery  in  either  of  the  parties  after  marriage. 

See  Cook  vs.  Cook,  July  term,  1872. 

7.  Willful  and  continued  desertion  by  either  of  the  parties  for  the  term 
of  three  years. 

Evidence  that  it  was  willful, 'and  plaintiff  consenting:  29  Ga.,  281.  Husband  witness:  41 
Ga.,  613. 

8.  The  conviction  of  either  party  for  an  offense  involving  moral  tv-^ 
pitude,  and  under  which  he  or  she  is  sentenced  to  imprisonment  in  the 
penitentiary  for  the  term  of  tAvo  years  or  longer. 

General  Note  on  this  section. — Grounds  for  divorce  at  common  law:  2  Kelly,  191 ;  under 
our  Constitution :  lb. 

§1713.  (1712.)  Discretionary  grounds.     In  cases  of  cruel  treatment  or  ^^^  p^  ig^Q  q^ 
habitual  intoxication  by  either  party,  the  jury,  in  their  discretion,  may  p-  2^- 
grant  either  a  total  or  partial  divorce. 

Act  of  1850  not  retractive :  24  Ga.,  238. 

§1714.  (1713.)   G7^ounds  for  partial  divorce.     Divorces  from  bed  and 
board  may  be  granted  on  any  ground  which  was  held  sufficient  in  the  p  ^22?  '^^'  ^' 
English  Courts  prior  to  the  4th  May,  1784. 

At  common  law :  2  Kelly,  191.    Under  the  old  Constitution  :  16  Ga.,  81. 

§1715.  (1714.)  Condonation^  collusioiiy  etc.  If  the  adultery,  desertion, 
cruel  treatment,  or  intoxication  cjmplained  of  shall  have  been  occasioned 
by  the  collusion  of  the  parties,  and  with  the  intention  of  causing  a  divorce, 
or  if  the  part)'  coni]>laining  was  consenting  thereto,  or  if  both  parties 
have  been  guilty  of  like  conduct,  or  if  there  has  been  a  voluntary  con-p.^2:S.  "  ' 
donation  and  cohabitation  subsequent  to  the  acts  complained  of,  and  with 
notice  thereof,  then  no  divorce  shall  be  granted;  and  in  all  cases,  the 
party  sued  may  plead  in  defense  the  conduct  of  the  party  suing,  and  the 
jury  may,  on  an  examination  of  the  whole  case,  refuse  a  divorce. 

Condonation  of  cruel  treatment :  24  Ga.,  238 ;  41  Ga..  46.  "  Condonation :  "  29  Ga.,  71S  ;  36  Ga., 
286.    "  Like  conduct:"  31  Ga.,  635.    Legal  cruelty  defined  :  36  Ga.,  286 ;  41  Ga.,  46. 

§1716.  (1715.)  Confessions  of  party.  The  confessions  of  a  party  to 
acts  of  adultery  or  cruel  treatment,  should  be  received  with  great  caution, 
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and  if  iinsnp|HM*toil  l\v  oorroboratino;  oiiviiinsiaTiees,  and  made  with  a 
view  to  be  evideiiee  in  the  eanise,  shonld  not  be  deemed  sutlieient  to  grant 
a  divorcw 

Not  srramod  on  oonfossions  alone:  24  Ga.,  239.  Confessions  evidence  if  there  is  no  suspicion 
of  collusion:  2^.'  (kk.  718. 

§1717.  (171G.)  Proeecdinrjfs.    The  actionfordivorcesha.il  bo  by  peti- 

*^^.t.>^/ ^^-'  ^"  tion  and  process,  as  in  ordinary  snits,  fded  and  served  as  in  other  cases, 

' "'  *  unless  the  defendant  be  non-resident  of  this  State,  when  service  shall  be 

'  perfected  as  prescribed  in  this  Code  in  causes  in  equity.     The  same  rules 

of  pleading  shall  obtain  as  in  other  causes  at  law. 

Publication  :  27  Ga.,  46t.^ ;  31  Ga.,  223. 

§1718.  (1717.)  Respondent  may  ash  a  divorce,  when.    [When  a  libel  for 
divorce  is  instituted,  the  respondent  may,  in  his  or  her  ])lea  and  answer, 
recriminate,  and  ask  a  divorce  in  his  or  her  favor;  and  if  on  the  trial,  the 
fa)Act5ofiS63-jurv  bclicvc  such  party  is  entitled  to  divorce,  instciid  of  the  llbellant,  they 
G4,  p.  -40.         ^^r^y  ^Q  ^jj^  upon  legal  proof,  so  as  to  avoid  the  necessity  of  a  cross- 
action.]   (a.) 

To  libel  on  ground  of  cruelty  in  wife,  she  may  recriminate  the  adultery  of  husband :  29 
Ga.,  718. 

§1719.  (1718.)  LibcUant  cannot  dismiss,  ivhen.   [If  one  verdict  is  found 
'(j4,  p!45.         in  favor  of  the  respondent,  the  libellant  cannot  dismiss  his  or  her  suit, 
without  the  consent  of  the  opposite  party.]    (b.) 

§1720.  (1719.)  Schedule.  In  all  suits  for  divorce,  the  party  applying 
shall  render  a  schedule,  on  oath,  of  the  property  owned  or  possessed  by 
the  parties  at  the  time  of  the  application — or  at  the  time  of  separation, 
Act  of  isr..  c.  ^^  ^^^®  parties  have  separated — distinguishing  the  separate  estate  of  the 
isoPc  ^%^^  wife,  if  there  be  any,  wdiich  shall  be  filed  with  the  petition,  or  pending 
the  suit,  under  the  order  of  the  Court.  The  jury  rendering  the  final 
verdict  in  the  cause  may  provide  permanent  alimony  for  the  wife,  either 
from  the  corpus  of  the  estate  or  otherwise,  according  to  the  condition  of 
the  husband  and  the  source  from  which  the  property  came  into  the  cover- 
ture. 

Need  not  be  filed  in  application  for  partial  divorce:  IG  Ga.,  87.  Property  in  schedule  does  not 
vest  on  finding  of  jury  in  fiivor  of  libellant  in  the  issue  of  the  marriage  absolutely:  20  Ga.,  120. 
Plights  of  creditors  thereto:  lb.  Word  "either"  in  Act  of  180(5:  lb.  Ante-nuptial  agreement 
evidence  as  to  "source:"  36  Ga.,  28(3.  Provision  as  to  "permanent  alimony"  construed:  lb. 
What  description  of  city  lots  sufficient:  44  Ga..  437. 

§1721.  (1720.)  Transfer  pending  suit.  After  a  separation,  no  transfer 
by  the  husband  of  any  of  the  pro})erty,  except  bona  fide,  in  payment  of 
pre-existing  debts,  shall  pass  the  title  so  as  to  avoid  the  vesting  thereof, 
according  to  the  final  verdict  of  the  jury  in  the  cause. 

In  case  of  partial  divorce,  no  lien  is  created  on  his  property  until  judgment  rendered  :  16  Ga., 
81.  Deeds  made  shortly  Insfore  separation  to  children  of  former  marriage,  evidence  of  nuihi  fiiLen: 
3<j  Ga..  286.  On  this  section:  44  Ga.,  437.  Negotiations  by  husband  and  wife — as  to — considered 
merged  in  the  verdict :  lb.    liinding  efi'ect  of  verdict :  lb. 

§1722.  (1721.)  Verdiat  of  jury.  The  verdict  of  the  jury  shall  specify 
the  kind  of  divorce  granted,  and  the  disposition  to  be  made  of  the 
scheduled  pro])(;rty. 

§1723.  (1722.)  New  trials.  New  trials  may  be  granted  from  verdicts 
on  applications  for  divorce,  as  in  other  cases. 

§1724.  (1723.)  Jad/jment  or  decree.  The  verdicts  of  juries  disposing 
of  tlie  j)roperty  in  divorce  cases  shall  be  carried  into  effect  by  the  Courts, 
by  entering  up  such  judgment  or  decree,  or  taking  such  other  steps 
usual  in  Chancery  Courts,  as  will  effectually  and  fully  execute  the  same. 

§1725.  (1724.)  Conscientious  scruples.  A  juror  having  conscientious 
p.  225.       '    '  scruples  as  to  granting  divorces,  is  incompetent  to  serve  on  such  applica- 
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tion.s.     At  tlic  request  of  tlie  coiripkiinant,  t]io  Court  may  Inqulnj  of  the 
jKinel  toiKsliin^  hikjIi  K(tii})1('H. 

§172(j.  (1.725.)  J^JJfhd  of //)(al  (liv(/rc(\  A  t.f>fal  divorce  anniil.s  tlie  niar- 
riai^e  from  the  time  of  its  nMiditioii,  exee})t  it  })e  for  a  cause  rendering  tha  ji^f.^  of  iv/,.  p. 
marriage  void  originally,  }>ut  in  no  (!ase  ofdivon^r;  shall  th(;  issue  heren-j'^jj  ^.'02!^ 
dered  bastards,  except  in  cases  of  pregnancy  of  tlie  wife  at  the  time  of 
marriaire. 


On  cifJi'hth  section  of  Act  of  180G:  IG  Ga.,  «]  ;  27  (hi.,  ]00. 


§1727.  (1726.)  DlsahiUtieSj  liow  determined.  [Wlien  a  divorce  is  ra)  Con^t.  of 
granted,  the  jury  rendering  the  final  verdict  sliall  determine  the  rights  s^y^']^'^'  * 
and  disabih'ties,  subject  to  the  revision  of  the  Court.]     (a.) 

§1728.  iJlsabillticn,  how  relieved,.  [When  any  person,  laboring  under 
disabilities  im])osed  by  the  granting  of  a  divorce  by  the  Courts,  shall 
desire  to  be  relieved  of  the  same,  such  person  shall  petition  the  Superior 
Court  of  the  county  wherein  the  divorce  v/as  granted,  in  wliich  petition 
there  shall  be  stated  the  date  of  the  application  for  the  divorce,  the 
grounds  of  the  divorce,  and  the  substance  of  the  last  verdict,  which  peti- 
tion shall  be  filed  with  the  clerk  of  the  Superior  Court  of  said  county, 
and  notice  of  said  application  sliall  be  published  for  sixty  days  before  the^. -^  --0-2 
first  day  of  the  term  of  the  Court  to  which  the  same  is  returnable,  in  ap.  14. 
newspaper  wherein  the  legal  advertisements  of  the  Ordinary  or  sheriff  of 
such  county  are  published,  and  where  and  when  the  same  is  to  be  heard ; 
and  if  the  divorced  person  is  in  life  and  resides  in  the  county,  such 
divorced  person  shall  be  served  personally  with  a  notice  of  such  applica- 
tion twenty  days  before  the  first  term  of  the  Court  to  which  the  same  is 
returnable.]     (b.) 

§1729.  Apjylwation,  hy  ivJiom  resisted.    [It  shall  and  may  be  lawful  for 
the  divorced  person,  or  any  citizen  of  said  county,  to  resist  the  application ; 
and  should  no  person  resist  the  same,  then  the  Solicitor  General  shall  rejD-  (c)  Acts  of  1872, 
resent  the  State,  w^ith  full  power  to  resist  the  same,  as  in  ordinary  divorce  ^''  '^' 
cases,     (c.) 

§1730.  Application,  when  and  how  tried.  [Said  application  shall  be 
tried  at  the  first  term  of  the  Court  by  a  special  jury,  selected  from  the 
grand  jury,  who  shall  hear  all  the  facts,  and  if,  in  their  judgment,  the 
interest  of  the  applicant  or  of  society  demands  the  removal  of  such  dis- .,.  ^  ^,^, 
abilities,  the  jury  shall  so  find,  and  the  party  relieved  shall  be  allowed  p.  u. 
to  contract  a  second  marriage,  as  though  no  marriage  had  ever  existed 
between  the  applicant  and  the  divorced  person.]     (d.) 

§1731.  Rules  for  continuances.    All  the  statutes  and  rules  in  reference  \^  . 
to  continuances  in  other  cases  in  the  Superior  Court,  shall  apply  to  the  p.  u. 
applications  provided  for  in  the  three  preceding  sections.]     (e.) 

§1732.  (1727.)  Effect  of  particd  divorce.     A  divorce  from  bed   and 
board  authorizes  neither  party  to  marry ;  and  if  a  sufiicient  provision  for 
the  maintenence  of  the  wife  has  been  made  by  the  verdict  of  the  jury.  Act  of  1S(=5,  c. 
the  husband  shall  not  be  liable  for  her  future  support.    The  wife  shall  be  ^'     * 
a  feme  sole  as  to  her  earnings  and  property,  as  well  as  liberty,  after  a  ^■^~'^'''' 
divorce  from  bed  and  board. 

On  second  section  of  Act  of  1806  :  16  Ga.,  81. 

§1733.  (1728.)   Custody  of  children.     In  all  cases  of  divorce  granted, 
the  party  not  in  default  shall  be  entitled  to  the  custody  of  the  minor ^5,^.^  ,,.,, 
children  of  the  marriage.   The  Court,  however,  in  the  exercise  of  a  sound  '^'  ^  ' 
discretion,  may  look  into  all  the  circumstances,  and,  after  hearing  both 
parties^  make  a  different,  disposition  of  the  children,  withdrawing  them 
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from  the  custody  of  either  or  both  })arties,  and  ]>lacino'  them,  if  necessary, 
in  possession  of  onardians  appointed  by  the  Ordinary.  The  Court  may 
exercise  a  similar  discretion  pending  the  libel  for  divorce. 

§1734.  (1729.)  JRcncwed  cohabitafioii.  Parties  divorced  from  bed  and 
board,  on  subsequent  reconciliati(^n,  may  live  together  again  as  husband 
and  wife,  by  lirst  tiUng  in  tlie  office  of  the  Ordinary  of  the  county  where 
the  divorce  was  granted,  their  Avritten  agreement  to  that  etlbct,  attested 
by  the  Ordinary. 

§1735.  (1730.)  Kv  parte  cases.  In  divorce  cases  proceeding  ex  parte, 
it  is  the  duty  of  the  Judge  to  see  that  the  grounds  are  legal,  and  sustained 
by  proof,  or  to  appoint  the  Solicitor  General,  or  some  other  attorney  of 
the  Court,  to  discharge  that  duty  for  him. 

Solicitor  General  may  introduce  evidence,  and  enter  fully  into  defense:  36  Ga,.,  618.  Not  en- 
titled to  fees. 

General  XoTE. — Ne  exent  at  instanee  of  wife,  pending  libel  for:  8  Ga.,  295.  After  divorce, 
wife  may  convey  separate  estate  :  11  (j-.i.,  379.  Contract  to  convey  property  in  consideration  of  dis- 
continuance of  suit  for.  when  enforced  at  instance  of  children  :  12  Ga..  201.  Duty  of  the  Court  to 
inviuire  as  to  authority  for  bringing  the  suit :  18  Ga.,  310  ;  19  Ga.,  205.  Evidence  as  to  solicitude  of 
wife  while  attending  tlie  sick-bod  of  a.  gentleman:  18  Ga.,  696.  Amatory  letters  written  by  one 
to  the  wife  of  another :  //;.  Declarations  of  a.  person  that  he  had  had  criminal  intercourse  with 
the  wife  of  another  :  lb.  Husband's  ignorance  of  report  of  wife's  improper  conduct :  lb.  Discharge 
from  his  service  of  pcrsi)n  accused  as  his  accomplice:  lb.  Jurisdiction  over  non-residents:  25  Ga., 
473;  31  Ga..  223.  What  communications  evidence:  29  Ga.,  718.  As  to  suit  for,  wife  is  sui  juris:  30 
Ga.,  81 ;  43  Ga..  295 ;  and  may  charge  husband  without  his  consent  with  her  counsel  fees  :  30  Ga.,  81. 
Le.i-  loci  governs  as  to  :  31  Ga.,  223;  34  Ga.,  407.  Suit  for — in  name  of  lunatic  wife  by  next  friend  : 
Si  Ga.,  45.  Declarations  of  wife  when  leaving  husband's  house,  and  taking  articles  of  household 
furniture  :  36  Ga.,  286.    Husband  as  witness  against  wife  in  suit  for:  41  Ga„  613. 
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1739.  Revision  and  enforcement. 
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Skction. 

1745.  Husband's  voluntary  deed. 

1746.  Decree  in  equity. 

1747.  Proceeding  for  alimony  before  Judge. 

1748.  Decision — how  excepted  to. 

1749.  Liability  of  third  persons,  etc. 

1750.  After  alimony  granted. 

1751.  Subsequent  cohabitation. 

1752.  Interest  of  wife  in  husband's  estate. 


§1736.  (1731.)  Permanent  and  temporary,  AHmony  is  an  allowance 
out  of  the  husband's  estate,  made  for  the  support  of  the  wife  when  living 
separate  from  him.     It  is  either  tem2:>orary  or  permanent. 

Defined  :  36  Ga.,  286. 

§1737.  (1732.)  Proceedings  to  obtain.  Whenever  an  action  for  divorce, 
at  the  instance  of  either  party,  is  pending,  or  a  suit  by  the  wife  for  per- 
manent alimony,  the  wife  may,  at  any  regular  term  of  the  Court  in  which 
the  same  is  pending,  a])p]y  to  the  presiding  Judge,  by  petition,  for  an 
order  granting  to  her  temporary  alimony  pending  the  cause;  and,  after 
hearing  both  parties,  and  evidence  as  to  all  the  circumstances  of  the  par- 
tics  and  as  to  the  fact  of  marriage,  the  Court  shall  grant  an  order  allow- 
ing such  temporary  alimony,  including  expenses  of  litigation,  as  the 
condition  of  the  husband  and  the  facts  of  the  case  may  justify. 

Power  to  grant  incident  to  jurisdiction  of  Superior  Court  over  divorces  :  10  Ga.,  477.  Not  to  the 
•Judge  :  '2!.)  G;i.,  109.  Does  not  belong  to  Chancery:  Jb.  Such  order  may  be  granted  whether  wife 
be  phiintifF  or  defendant :  Ih.\  Temporary  alimony  limited  to  a,  .support :  Jb.  Conduct  of  wife  not 
very  clo.sely  Hcrutinized  upon  application  for  :  15  (hi.,  '.)7.  Bona  fides  of  proceedings  for  the  Court: 
19  Ga.,  265.  What  party  entitles  to:  lb.  May  he  granted  so  as  to  relate  back  to  tlx;  commen(;ement 
of  the  huit :  Ih.  Plea  that  the  libel  was  brought  Ijy  others  :  Ih.  lleply  to  motion  for— that  husband 
ha.-  made  provision  for  her  maintenance,  and  will  do  so  in  future  :  22  Ga.,  31.  Notgranted  wh(!re  the 
partiea  voluntarily  separated,  and  she  took  back,  as  her  separate  estate,  her  property  at  marriage  : 
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25  Ga,.  180,  "  P^xpcnscs  of  lit/ifyfition,"  wlioro  huAr.iud  rct,urn«;<J  to  wifV;  th<;  property  nhc  brought 
in(,o  the;  m;irri;iK<.! :  /h.  Aiiioiint,  of  !i,lii)iony  :  2'.)  H-.i.,  ^Al.  "At,  any  rcuMl'ir  tcnn  :"  '/.f  dn.,  ]ff.K 
]!iisI)iMMl  (•iitill(:(l  lo  Molico  :  //>.  (JoiiriHcl  l'('CH~vvli;it  Kiiin  f^roper :  li*JU;i.,  ;']7.  WifV;  may  ':!i!irifo 
liiisl»!in(i  vviLli  :  ."iO  (-Iji,.,  >^1.  (IrnuU-Al  !i.s  ji,  pjirt,  of  l)(;r  iii!iint<:naiif;(; :  .';0  <i-'i.,  H2.  ()riifr  for  r«;xcifi<i<t«l, 
wIkjii  :  .'53  ()iii.,  172.  Sol'Kiitor  (hiriccjil  iippoiritcfl- not,  «!rititl(:(l  t.o  :  .7)  ()a,.  GIO.  Onlcr  for  «';!iri- 
sol  iccH  and  alimony  will  not  bu  reviowod  by  iSuprcnio  Court,  pijJidinK  action  for  divorce:  41  (in.. 
40:  4;MJa.,  17H. 

§1738.  (1733.)  Dii^crdio'ii  of  Ju<i(j(i.  Jii  Jirrlviug  at  11j(^  projx.T  pro- 
vision, tlio  Judge  shall  consider  the  ])eculiar  necessities  of  the  wife,  grow- 
ing out  of  the  pending  litigation;  \\v.  may  also  consider  any  evidence  of 
a  separate  estate  owned  by  the  wife,  and  if  such  estate  is  arn[)lc,  as  com- 
pared witli  the  husbanxPs,  t(!m])orary  alinu^ny  may  be  refused. 

In  the  discretion  of  the  Jud«e  :  10  Ga.,  477;  19  Ga.„  205 ;  m  Ga.,  53;  44  Ga..  216 ;  yet  he  should 

continue  moLion  foi if  material  witne.ssci.s  arc  absent:    Ih.    Depends  on  the  condition  of  the 

hu8ba,nd,  etc.:  10  (;la.,  477.  "  [Separate  estate :"  15  Ga.,  97  ;  23  Ga.,  32 ;  2^3  (ia.,  180.  What  to  be  con- 
sidered :  44  Ga.,  210. 

§  1 739.  (J  734.)  Revision  and  emforcemenL  The  order  allowi ng  al imony 
shall  be  subject  to  revision  by  the  Court  at  any  time,  and  may  be  enforced 
either  by  writ  oi  fieri  facias  or  by  attachment  for  contempt  against  the 
person  of  the  husband.  A  failure  to  comply  with  the  order  shall  not 
deprive  the  husband,  of  his  right  either  to  prosecute  or  defend  his  cause. 

"Revision:"  lOGa.,  477;  23  Ga.,  280.  Failure  to  comply:  15  Ga.,  405.  On  rule  aj^ainst  hus- 
band for  non-compliance,  what  state  of  fa,cts  exonerates  him  :  23  Ga.,  280.  Formerly  enforced  by 
attachment  only  :  29  Ga.,  009.    Attachment  issued,  when  :  44  Ga.,  217. 

§1740,  (1735.)  Merits  not  m  issue.  On  applications  for  temporary 
alimony,  the  merits  of  the  cause  are  not  in  issue,  though  the  Judge,  in 
fixing  the  amount  of  alimony,  may  inquire  into  the  cause  and  circum- 
stances of  the  se]3aration  rendering  the  alimony  necessary,  and  in  his 
discretion  may  refuse  it  altogether. 

Ou  this  section :  38  Ga.,  003. 

§1741.  Support  and  custody  of  children  pending  suits  for  divorce 
[In  suits  for  divorce  pending  on  28th  October,  1870,  or  thereafter  be 
brought,  the  Judge  presiding  may,  either  in  term  or  vacation,  grant 
alimony,  or  decree  a  sum  sufficient  for  the  support  of  the  family  of  the 
husband  dependent  upon  him,  and  who  have  a  legal  claim  upon  his  sup-  if/^t" 
port,  as  well  as  for  the  support  of  his  wife ;  and  may  also,  on  said  motion, 
hear  and  determine  who  shall  be  entitled  to  the  care  and  custody  of  the 
children  pending  the  litigation,  as  if  the  same  was  before  him  on  a  writ 
of  habeas  corpus  ;  and  in  case  a  sum  is  awarded  for  the  support  of  said 
family,  the  husband  shall  not  be  liable  to  third  persons  for  necessaries 
furnished  them.]  (a.) 

See  37  Ga.,  027,  and  Hill  vs.  Hill,  July  Term,  1872. 

§1742.  Alimony  for  children  on  final  trial.  [If  the  jury,  on  the 
second  or  final  verdict,  find  in  favor  of  the  wife,  they  shall  also,  in  pro- 
viding permanent  alimony  for  her,  specify  what  amount  the  minor  chil- 
dren shall  be  entitled  to  for  their  permanent  support;  and  in  what 
manner,  how  often,  to  whom,  and  until  when,  it  shall  be  paid;  and  this,  b^  Acts  of  ISTO, 
they  may  also  do,  if,  from  any  legal  cause,  the  wife  may  not  be  entitled  ^'-  ■^'^^• 
to  permanent  alimony,  and  the  said  children  are  not  in  the  same  category ; 
and  when  such  support  shall  be  thus  granted,  the  husband  shall  like- 
wise not  be  liable  to  third  persons  for  necessaries  furnished  the  children 
embraced  in  said  verdict  who  shall  be  therein  specified.]  (b.) 

§1743.  Judgments^  hoio  enforced.     [Such  orders,  decrees  or  verdicts,  ^ 

permanent  or  temporary,  in  favor  of  the  children  or  fiuuily  of  the  lius-p.  413.'' 
band,  may  be  enforced  as  those  in  favor  of  the  wife  exclusively.]  (c.) 

§1744.  (1736.)  Permanent  alimony,  tchcn  granted.  Permanent  alimony 
is  grant^cd  in  the  folio w*ing  cases;  1st,  of  divorce  as  considered  in  the 


(a)  Acts  of  1870, 
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former  section:  2cl,  in  cases  of  voluntary  separation;  3d,  where  the  wife, 
ag-ainst  her  will,  is  either  abandoned  or  driven  oif  by  her  husband. 

§1745.  (1737.)  Jlasbamrs  voluufari/  deed.  In  either  of  the  two  latter 
cases  the  husband  may  voluntarily,  by  deed,  malcc  an  adequate  provision 
for  the  support  and  maintenance  of  his  wife,  consistent  with  his  means 
and  lier  former  eireumstances,  which  shall  be  a  bar  to  her  right  to  per- 
manent alimony. 

Provision  by  husbnnd  bnr  to  appliention  for  tompomvy  alimony,  when  :  22  Ga.,  31.  Where  the 
rnrtios  by  dood  of  sottloment  have  ajjroed  upon  an  annuity  for  her  mnintcnancc:  McLaren  vs, 
^I^.•Iiaron,  31areli  term,  lSd-1.  AVhere  uusband  does  not  comply  with  his  covenant  by  paying  over 
the  same  to  her:  lb. 

§1746.  (1738.)  Decree  in  equity.  In  the  absence  of  such  provision,  on 
the  application  of  the  wife,  a  Court  of  equity  may,  by  decree,  compel  the 
husband  to  such  provision  for  tlie  support  of  the  wife  and  such  minor 
children  as  may  be  in  her  custody,  as  indicated  in  the  foregoing  para- 
graph. ^ 

§1747.  Proceeding  for  alimony  before  the  Judge.  [When  husband  and 
wife  are  living  separately,  or  arc  bona  fide  in  a  state  of  separation,  and 
there  is  no  action  for  divorce  pending,  the  wife  may,  in  behalf  of  herself 
and  her  minor  children,  if  any,  or  either,  institute  a  proceeding  by  bill 
or  petition  on  the  equity  side  of  the  Court,  setting  forth  fully  her  case, 
and  upon  three  days'  notice  to  the  husband,  the  Judge  may  hear  the  same 
in  term  or  vacation,  and  grant  such  order  as  he  might  grant,  w^ere  it  based 
on  a  pending  libel  for  divorce,  to  be  enforced  in  the  same  manner,  together 
pl\^3^^^'^^'^'^'^^^^  ^^^y  other  remedy  applicable  in  a  Court  of  equity,  such  as  appointing 
a  receiver  and  the  like,  and  should  such  proceeding  proceed  to  a  hearing 
before  a  jury,  they  shall  decree  as  provided  by  section  1746  of  this  Code 
for  such  cases,  but  such  proceeding  shall  be  in  abeyance  when  a  libel  for 
divorce  shall  be  filed,  bona  fide,  by  either  party,  and  the  Judge  presiding 
shall  have  made  his  order  on  the  motion  for  alimony,  and  when  so  made, 
such  order  shall  be  a  substitute  for  the  aforesaid  decree  in  equity,  as 
long  as  said  libel  shall  be  pending,  and  not  finally  disposed  of  on  the 
merits.]    (a.) 

§1748.  Bill  of  exceptions  and  proceedings  thereon.  [The  judgments 
of  tlie  Judges  of  the  Superior  Court  in  such  cases,  whether  at  law  or  in 
equity,  in  term  or  vacation,  or  in  the  progress  of  the  cause,  shall  be  the 
2;-^4;^^^^®'^'Sul>ject  of  writ  of  error,  and  on  the  same  terms  as  are  prescribed  in  cases 
of  injunctions,  and  if  no  special  method  be  prescribed  for  injunctions,  then 
as  in  other  cases.]    (b.) 

§1749.  (1739.)  Liability  to  third  person  before,  etc.  Until  such  pro- 
vision is  made,  voluntarily^,  or  by  decree  or  order  of  the  Court,  the 
husband  ^hall  be  liable  to  third  persons  for  the  board  and  support  of  the 
wife,  and  for  all  necessaries  furnished  to  her,  or  for  the  benefit  of  his 
children  in  her  custody. ' 

§1750.  (1740.)  After  (dimony  granted.  When  permanent  alimony  is 
granted,  the  husband  ceases  to  be  liable  for  any  debt  or  contract  of  the 
wif(!;  on  tlie  other  hand,  he  ceases  to  have  any  power  to  control  her  acqui- 
sitions ])y  purchase,  or  descent,  or  gift,  or  otherwise;  and  the  property  of 
the  husband  set  apart  for  the  support  of  the  wife  is  not  subject  to  his 
debts  or  cr»ntraots  so  long  as  she  lives. 

§1751.  (1741.)  Subsequent  cohabitations.  The  subsequent  voluntary 
cohabitation  of  the  husband  and  wife  shall  annul  and  set  aside  all  pro- 
vision made,  either  by  deed  or  decree,  for  permanent  alimony.     The 
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rights  of  cliiklnni  iindc^r  Juiy  dcc/l  of  s(;[)anitioii  or  voluntary  provision 
or  decree  for  alimony  shall  not  be  aff(!(;tcd  thereby. 

"EfTcft  of  '*subHcqucnt  volunbuy  col>;i,bit;)tJori,"  etc.:  8  0;i,.,  '.'A).  lUffhtH  of  cbiMrf.-n  un-I'.-r  ynch 
deed;  12  (U.,  201. 

§1752.  (1742.)  JntereM  of  vrlfe  in  huHhaufV H  eHlfde.  After  permanent 
alimony  granted^  n[)on  the  dealli  of  tlie  liusbjnid  llie  wif(;  is  not  entitled 
to  any  further  interest  in  his  estate;  in  her  rl;i,ht  as  wife,  but  sueh  pernja- 
nent  provision  shall  be  eontiniKnl  to  her,  or  a  portion  of  the  estate  equiva- 
lent thereto  shall  be  set  apart  to  her. 

Decree  for  pcrrnjincnt  alimony  bars  dower:  43  Oa.,  205. 

Cknf<:uat.  Notk. — Contract  to  convey  property  in  consideration  of  'li/'continiifince  of  ''uit  for, 
when  enforced  at  instance  of  children:  12  (hi.,  201.  Wiiere  dcf'end.iril,  filed  idea  resiHtinK  applica- 
tion for,  on  the  f^round  that  he  had  never  been  married  to  applicant:  17  Oa.,  ].'}0;  on  the  ground 
that  the  wife  Avas  pr(^f?nant  at  the  time  of  tfie  marriafre:  18  <xa,,  27-'}.  Continuance  .-diouhl  be 
frranted  on  the  fjround  of  absence  of  material  witness  upon  motion  for:  39  Ga.,  O^j.  Groat  caution 
in  gi-anting,  proper:  lb. 


ARTICLE  II. 

OF    THE     EIGHTS     AND    LIABILITIES     OF    HUSBAND     AND     WIFE     AND 

HEREIN   OF   DO  WEE. 


Section-. 

1753.  Husband  is  head  of  family. 

1754.  Separate  property  of  wife. 
1755-  Torts  to  wife. 

1756.  Acquisitions  of  wife. 

1757.  Agency  of  wife. 

1758.  Liability  of  husband  for  necessaries. 

1759.  General  agency  of  wife. 

1760.  Free  trader. 

1761.  Husband  sole  heir. 

1762.  Wife,  when  sole  heir. 

1763.  Dower. 


Section. 

1764.  How  barred. 

1765.  Election  in  case  of  bequests,  etc. 

1766.  Election  in  ignorance. 

1767.  Dower  in  several  tracts. 

1768.  Dwelling  house. 

1769.  Lien  no  bar. 

1770.  Life  estate  in  proceeds  of  sale. 

1771.  Or  absolute  estate  in  specified  sum, 

1772.  Earnings  of  wife. 

1773.  Parajjhernalia. 

1774.  Wife  may  appear  against  husband. 


§1753.  (1743.)  Husband  is  head  of  family.     In  this  State  the  hus- 
band is  the  head  of  the  family,  and  the  wife  is  subject  to  him;  her  legal 
civil  existence  is  merged  in  the  husband,  except  so  far  as  the  law  recog- 
nizes her  separately,  either  for  her  own  protection,  or  for  her  benefit,  or  p.V5!  ^^'  ^'' 
for  the  preservation  of  public  order.     [The  husband  shall  be  bound  for  ^^^  ^^^^^^  ^^ 
tlie  debts  of  the  wife  existing  at  the  time  of  the  marriage,  to  the  extent  is^^s,  ii70i. 
of  the  property  received  by  her  only,  and  the  property  received  through 
the  wife  shall  be  liable  for  the  payment  thereof.]  (a.) 

On  Act  of  1856  and  Code  of  1863:  22  Ga.,  126  ;  38  Ga.,  257. 

§1754.  (1744.)    JVlfe^s  property ,  luhen  separate,     [All  the  property  of  ^^^  ^f  2S?^\  c 
the  wife  at  the  time  of  her  marriage,  whether  real,  personal,  or  choses  in  p-  soo. 
action,  shall  be  and  remain  the  separate  property  of  the  wife;  and  all(b^Act?of_iS66, 
property  given  to,  inherited,  or  acquired  by  the  wife  during  coverture,  con?t"o/]^vs, 
shall  vest  in  and  belong  to  the  wife,  and  shall  not  be  liable  for  the  pay-  r^^'^-  ^'  ^^-  ^^^• 
ment  of  any  debt,  default,  or  contract  of  the  husband.]  (b.) 

At  common  laAv:  1  Kelly,  C37  ;  9  Ga.,  224;  17  Ga..  267  ;  21  Ga..  161  :  23  Ga,.  4S4.  On  this  section 
and  provision  in  Constitution;  39  Ga.,  41.  See  Johnson  vs.  Janes  4.V;  Cain  vs.  Furlow,  January 
term,  1873. 

§1755.  (1745.)  Torts  to  wife.  If  a  tort  be  committed  upon  tlie  person 
or  reputation  of  the  wife,  the  husband  may  recover  therefor;  if,  however, 
the  wife  is  living  separate  from  tlie  husband  she  may  sue  for  such  torts,  |>^"'  ^^^' 
and  also  torts  to  her  children,  and  recover  the  same  to  her  use.  In  like 
manner,  when  separated  from  the  husband,  she  may  enforce  contracts 
made  in  reference  to  her  own  acquisitions. 
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^IToG.  (174G.)  ulcquhif ions  of  wife  liring  separate  from  her  husband. 

AVhen  liviuii'  soparato  from  her  husbaiul  the  acquisitions  of  a  wife  and  of 
Act  of  iioi-':>ihor  ohiUlrou  living  with  her,  shall  be  vested  in  the  Avife  for  lier  separate 
**"^"  use,  free  from  the  debts,  eoutraets,  or  control  of  lier  husband,  and  at  her 

death,  intestate,  the  same  shall  descend  to  her  children^  and  if  none,  to 

lier  next  of  kin. 

On  Act  of  1S;M-l::   41  Ga..  14:3. 

§1757.  (1747.)  Acjenci/ of  ir if e  in  respect  to  necessaries.  The  husband 
is  bound  to  support  and  maintain  his  wife,  and  his  consent  shall  be  pre- 
sumed to  her  ag-eney  in  all  pureliases  of  necessaries  suitable  to  her  condi- 
tion and  habits  of  life,  made  for  the  use  of  herself  and  the  family.  This 
l>resumption  may  be  rebutted  by  proof. 

Prcsumptioii  from  cohabitntion  and  joint  nse  of  goods  :  6  Gn.,  14,  Where  the  wife  has  a.  sepa- 
rate estate  and  the  note  is  taken  from  her:  J/>.  Parol  promises  of  husband  to  paj'  in  such  case, 
void:  Jb.  "  Rebutted  by  proof :"  6Ga.,  14;  11  Ga..  324.  Where  the  credit  is  g-iven  to  the  wife: 
11  Ga..  324.  This  question  for  the  jury:  lb.  Subsequent  provision  for  past  alimony,  no  bar  to 
recovery :  Jh. 

§1758.  (1748.)  Liabil if ij  of  husband  for  necessaries.     The  husband  is 
bound  for  necessaries  furnished  to  the  wife,  when  separated  from  him, 
subject  to  the  limitations  hereinbefore  provided.    If  the  wife  be  living  in 
gi-^g  adultery  Avith  another  man,  the  husband  is  not  liable;  but  notice  by  the 

husband  shall  not  relieve  him  from  liability  if  his  wife  is  separated  from 
him  by  reason  of  his  own  misconduct;  if  she  voluntarily  abandons  him 
without  sufficient  provocation,  notice  by  the  husband  shall  relieve  him  of 
all  liability  for  necessaries  furnished  to  her. 

Where  they  are  living  separate,  omis  is  on  tradesman:  11  Ga.,  324.  Suit  against  husband  of 
minor  upon  contract  of  wife,  dwn  sola  for  necessaries:   13  Ga.,  4G7. 

§1759.  (1749.)  General  agency  of  imfe.  The  wife  may  act  as  attorney 
?2isi.  and  agent  for  the  husband,  but,  except  in  cases  before  mentioned,  proof 

of  such  authority  must  be  made  as  in  other  cases. 

§1760.  (1750.)  Free  trader.  The  wife,  by  consent  of  her  husband, 
evidenced  by  notice  in  a  public  gazette  for  one  month,  may  become  a 
public  or  free  trader;  in  which  event  she  is  liable  as  a  feme  sole  for  all 
her  contracts,  and  may  enforce  the  same  in  her  own  name.  In  such  cases 
the  acquisitions  of  the  wife  become  her  separate  estate. 

Injunction  against  free  trader,  when  granted :  36  Ga.,  534. 

§1761.  (1751.)  Husband  sole  heir.     Upon  the  death  of  the  wife  the 
husband  is  her  sole  heir,  and  upon  payment  of  her  individual  debts,  if 
any,  may  take  possession  thereof  without  administration,  [unless  she  dies 
?'24^  2494       intestate,  leaving  a  separate  estate,  without  remainder  or  limitation  over, 
,  ^  .       z.,«^  wliich  can  and  (k)es  take  effect,  and  leaves,  with  the  husband,  a  survivino- 
'72,  p^48.      "  child  or  children,  or  descendants  of  a  cliild  or  children,  then  such  sepa- 
rate estate  shall  be  equally  divided,  share  and  share  alike,  between  said 
husband  and  said  offspring,  per  capita^  but  the  descendants  of  children 
shall  take  per  stirpe.']     (a.) 

Letters  of  administration  upon  estate  of  a  deceased  wife  of  a,  surviving  husband  claiming  prop- 
erty through  her,  admissible  when:  24  Ga.,  155.  13y  failure  of  husband  to  administer,  his  admin- 
istrator does  not  lose  right  to  recover  her  estate:  25Ga.,  (524;  21)  Ga.,  733.  "Without  administra- 
tion :"  29  Ga.,  oH.    See  note  to  section  2484(1.; 

§1762.  (1752.)  Wife,  when  sole  heir.  Upon  the  death  of  the  husband, 
without  lineal  descendants,  the  wife  is  his  sole  heir. 

§1763.  (1753.)  iJoimr.  Dower  is  the  right  of  a  wife  to  an  estate  for 
life  in  one-third  of  the  lands,  ac(;ording  to  valuation,  including  tlie  dAvel- 
ling-house  (which  is  not  to  be  valued  unless  in  a  town  or  (;ity)  of  which 
the  husl^and  was  seized  and  possessed  at  the  time  of  his  death,  or  to 
which  the  husband  obtained  title  in  right  of  his  wife. 


2§2730,  3477. 
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Of  tho  riisfbtB  and  liflhJHtle«  of  hiinhand  and  vrif©,  etc. 


Dower,  what  is:  10  (Jln,.,  .".21.  Three  tliiriKfl  ncce.SH-'iry— injirri-iKO,  Kcizrjrc,  find  doath  of  huH- 
band  :  Ih. ;  :'>1  <h\...  40:i  Dower  in  wh;i,t,  IjindH  :  10  ih\.,  H2] :  If,  (;j,..  lOO  ;  28  da.,  107,  47H:  .'i?  (/a.,  2^^;, 
4'J().;  ;iS(j;i,„l;  '10  («ii,.,  u2;  44  Uii,.,  .'Jl'.) ;  in  wh;it,  liuiidi/iKH :  .'W  (/a.,  2.'yr>,  Hoizuro  not  div(j«t«;d  until 
levy  irnd  sale:  10  (Ifi,.,  4;i5;  .">?  (ia.,  40.'5.  VVii.stc  by  tennrit  in  dowe-r:  12  (ia.,  2-%,  "Seized:"  1-'^  da., 
102,  27(>.:  .'<7  (3)1,.,  494.  lielinqnisliUKint  of:  21  (J;i,.,  101  ;  .'J-'i  (iji.,  2lH;  42<ia.,2<>:l  Ah  af,'ainHt  uiort«H(fe: 
24  (il;i.,  in;  44  (Jit. ,.''/)(),  .'',10.  Dinver  poHt.pijrieH  tfie  lien  of  jrpij.'iiient.-(:  .'i7  da.,  41^).  Dower  aK-iin^'-t 
note  transCerred  :i4'ter  due:  4-1  da.,  4.02.  DoineHtcad  and  dower:  40  (ia.,  .O-O-O;  41  da. ,020;  Adum-S 
va.  Adii-jriH,  July  term,  1S72. 

§17G4,  (1754.)  J lov)  barred.    Dowor  may  be  })arr(;(l —  ActoHim.c.   . 

1.  By  provision  nmdc  prior  to  the  iniirrlagc  and  ac^jeptx^d  by  tlic  ^'^''^^^ijt^'^'c^^^^y^f, 
in  lieu  of  dower. 

2.  By  a  })rovision  made  hy  deed  or  will,  and  acce})ted  by  tlie  wife  after 
the  husband's  deatli,  expressly  in  lien  of  dow(.T,  or  where  the  intention  of 
the  husband  is  2)lain  and  manifest  that  it  shall  be  in  lieu  of  dower. 

"Expressly  in  lieu  of  dower:"  7  da.,  20.    Accepted  in  lieu  of  dower:  35  Ga.,  128;  37  Ga.,  296. 

3.  By  the  election  of  the  widow  within  twelve  months  from  the  grant 
of  letters  testamentary,  or  of  administration  on  the  husband's  estate,  to 
take  a  cliild's  part  of  the  real  estate  in  lieu  of  dower. 

4.  By  a  failure  to  apply  for  the  dower  for  seven  years  from  the  death  Act  of  is.'W.  c. 

p  ,  1        -I         1  -|  p.  ^JK     Act  Oi 

01  the  iiusband,  1855- '56,  p.  23L 

Act  of  1839  prospective :  7  Ga.,  20 ;   is  imperative :  31  Ga.,  193. 

5.  By  the  wife's  deed  with  her  husband  to  lands  to  which  the  title  '^^j-'}^  ^^^^'  ^• 
came  through  her. 

On  Act  of  1826 :  24  Ga.,  46.    See  Seabrook  vs.  Brady,  January  term,  1873. 

6.  By  the  adultery  of  the  wife  unpardoned  by  the  husband. 

General  Note  on  this  section. — On  the  Acts  cited  in  the  margin:  24Ga.,  4^;  37  Ga.,  493. 
Dower  barred  also  by  decree  for  permanent  alimony :  43  Ga.,  295.  See,  also,  Kennau  vs.  Johnson, 
January  term,  1873. 

§1765.  (1755.)  Election  in  cases  of  bequest  in  lieu  of  doicer.  If  the 
iiusband  by  will  gives  to  his  wife  an  interest  in  his  lands,  her  election  of 
dower  bars  her  of  that  devise,  but  does  not  deprive  her  of  any  interest  in 
the  personalty  bequeathed  to  her  in  the  will,  unless  it  is  expressed  to  be 
in  lieu  of  dower. 

No  bar  unless  she  wns  cognizant  of  Iher  rights:  7  Ga.,  20.  Case  for  such  election:  24Ga.,  185; 
33  Ga.,  385;  38  Ga.,  320;  40  Ga.,  562. 

§1766.  (1756.)  Election  in  ignorance.  An  election  by  the  widow  to 
take  a  child's  part  of  the  realty  in  ignorance  of  the  condition  of  the  estate, 
or  of  any  fact  material  to  her  interest,  shall  not  bar  her  right  to  dower : 
Provided,  the  rights  of  third  persons  acting  bona  fide  upon  her  election 
shall  not  be  disturbed  or  prejudiced. 

Where  widow  died  without  electing:  9  Ga.,  189.  Election  in  ignorance :  7  Ga.,  20.  Election 
to  be  signified,  how  :   21  Ga.,  161. 

§1767.  (1757.)  Dower  in  several  tracts.  Where  the  husband  dies  seized 
of  several  distinct  tracts  of  land  lying  in  the  same  county,  the  widow  may 
elect  to  take  her  entire  dower  in  one  body,  and  may  select  the  tract  or  Act  of  is24.  c. 
tracts  out  of  which  her  dower  shall  be  laid.  If  a  tract  or  body  of  land  is  iS5orc.  i>.  231. 
divided  by  county  lines,  the  entire  dower  may  be  laid  off  in  either  county : 
if  several  tracts  lie  in  different  counties,  the  dower  must  be  applied  for 
and  laid  out  in  each  county. 

§1768.  (1758.)  DivcUing-Jiouse.     The  widow  is  entitled  to  the  posses- 
sion of  the  dwelling-house  from  the  death  of  her  husband,  and  before  ?257i. 
dower  is  assigned,  and  also  of  the  furniture  therein,  until  her  portion 
thereof  is  set  apart  by  the  appraisers  as  provided  by  this  Code. 

Stated  in  3  Kelly,  207;  38  Ga.,  235. 

§1769.  (1759.)  Lien  no  bar.     No  ,lieu  created  by  the  husband  in  his  ac*  of  irt3S,  c. 
lifetime,  though  assented  to  by  the  wife,  shall  in  any  manner  interfere  ^'-  ^^• 
with  her  right  to  dower. 

As  against  mortgage:  21Ga.,  46;  44  Ga.,  306,  319.  Good  against  vendor's  equitable  lien:  S3 
Ga.,  1. 
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Of  the  rights  and  liabilities  of  husband  and  wife,  etc. 

§1770.  (1760.)  Doircr  in  proccecls  of  sale.     "With  tlic  assent  of  the 
extvutor  or  adnunistrator  of  the  estate,  the  widow  may  cleet  a  life  estate 
in  oiR^thinl  part  of  the  proeeeds  of  the  sales  of  the  laud,  or  any  distinct 
ActofiS4i.  c.  tnu't  or   traets  of  land  in   lieu  of  the  dower  in  such  land.     In  which 
p.  2LU  event,  sueh  third  part   of  tlie  proeeeds  of  the  sale  shall   be   invested  by 

the  executor  or  aduiinistrator  under  the  direction  of  the  Ordinary  where 
Ids  returns  are  made,  and  the  annual  income  thereof  paid  to  the  widow 
duriuiT  her  life. 

§1771.  (1701.)  Absolute  estate  hi  specified  sum.     With  the  assent  of 
the  executtn'  or  administrator  of  the  estate,  and  the  approval  of  the 
Ordinary,  the  widow  may  elect,  in  lieu  of  her  dower,  an  amount  in 
money  to  belong  absolutely  to  her,  to  be  estimated  and  determined  by 
'^%i^ ^\ct  of  ^^^^  commissionei*s  appointed  to  assign  dower,  and  whose  report  >shall  be 
licxj.  c.  p.  231.    subject  to  the  same  objections  as  are  admeasurements  of  dower  in  land, 
r332i.  Both  before  the  Ordinary  and  on  the  return  of  the  report,  of  the  com- 

missioners, any  person  interested  in  the  question  shall  be  allowed  to 
become  a  party  and  be  heard.  The  amount  so  awarded  shall  be  paid  in 
preference  to  all  other  claims  out  of  the  proceeds  of  the  sale  of  the  land. 

Ordinary's  approval  must  be  obtained  before  appointment  of  commissioners :  36  Ga.,  620 
Amount  of  the  sale  is  conclusive  evidence  of  the  value  of  the  land  ;  dower  to  be  estimated — how : 
39  Ga.,  22t).    When  she  recalled  her  election  ;  42  Ga.,  521. 

§1772.  (17G2.)  Wife  may  deposit  earnings.  [Any  married  woman  may 
deposit  in  any  of  the  savings  banks,  or  institutions  for  savings,  now 
chartered  in  the  State  of  Georgia,  or  which  may  hereafter  be  chartered 
(a^  Act5  of  1861,  in  this  State,  any  sum  or  sums  of  money,  the  proceeds  of  her  own  labor, 
is«;6/p.  -M.  ^  or  that  of  her  children,  less  than  two  thousand  dollars  in  the  aggregate, 
and  may  control,  draw  for,  dispose  of,  devise,  or  transfer,  in  any  way 
whatever,  the  sum  or  sums  thus  deposited,  in  every  respect  as  if  she  were 
not  a  married  woman.]     (a.) 

§1773.  (1763.)  Paraplierncdia.  The  wife's  paraphernalia  shall  not 
be  subject  to  the  debts  or  contracts  of  the  husband,  and  shall  consist  of 
the  apparel  of  herself  and  her  children,  her  watch  and  ornaments  suita- 
ble to  her  condition  in  life,  and  all  such  articles  of  personalty  as  have 
been  given  to  her  for  her  own  use  and  comfort. 

§1774.  (1764.)  3Iarried  women  may  litigate  alone — when.     [A  mar- 
ried woman  may  sue  and  be  sued  without  joining  her  husband  in  the 
action,  in  any  of  the  Courts  of  this  State,  in  the  following  cases :  1st, 
?4179.  when  the  action  concerns  her  separate  property ;  2d,  when  the  action 

(a>  \ctsof  1872  ^•''  ^>^'tween  herself  and  husband;  3d,  when  she  is  living  separate  and 
p-  3y.  apart  from  her  husband.     In  no  case  shall  she  be  required  to  prosecute 

or  defend  by  a  guardian  or  next  friend.]     (a.) 

See  11  Ga.,  22 ;  13  Ga.,  467 ;  15  Ga.,  122 ;  17  Ga.,  207 ;  33  Ga.,  138  ;  39  Ga.,  41 ;  44  Ga.,  541. 

General  Note.— Wife's  equity  :  1  Kelly.  637;  3  Kelly,  192,  546;  9  Ga.,  328;  14  Ga..  402;  15  Ga. 
122;  22  Gn.,  178:  24  Ga..  631  ;  29  Ga..  117,  374:  31  Ga.,  62:  33  Ga.,  153;  34  Ga.,  297.  Her  choses  in 
action  :  1  Kelly,  637  ;  3  Kelly,  516  ;  4  Ga.,  319,  377,  541 ;  11  Ga.,  25  ;  22  Ga..  330.  Reduction  into  pos- 
session :  1  K(;lly,  637 ;  4  Ga.,  541 ;  11  Ga,.,  25  ;  13  Ga.,  325 :  21  Ga.,  IGl ;  22  Ga.,  178  ;  23  Ga.,  51,  142 ;  24 
Ga.,  i:>6;  29Ga..  58:  35  Ga.,  184;  36  Ga..  193 ;  and  see,  also,  Shipp  vs.  Winpfield,  July  term.  1872. 
Power  of  husband  to  limit  wife's  inheritance  from  him  :  8  Ga.,  210.  Marital  rif?hts  attacli — when  : 
8  Ga.,  279  ;  10  Ga.,  186  :  11  Ga.,  25,  67  ;  12  (hi.,  195 ;  13  ({a...  325  ;  15  Ga.,  122  ;  17  Ga.,  425  ;  22  Ga.,  426  ; 
23  Ga.,  51,  406  ;  25  Ga.,  305,  480  ;  29  Ga.,  117  ;  30  (Ja-.,  308  :  Clark  vn.  Way  &  Tayloi-',  Man;])  term,  1864, 
and  Palmer  ?;/?.  Malhows,  i/^.  ,•  44  Ga.,  65.  Wife  as  claimant  of  proj)crty :  8  Ga..  354.  Husband 
must  .«ue  and  be  .sued  alone,  Vt^hen  :  with  wife,  when  :  11  (iJa.,  22;  13  Ga.,  467;  17  (h\,.,  267.  Wliere 
wife  is  minor:  13  Ga.,  467  ;  14  (in.,  687  ;  and  where  husband  is  minor  also  :  Ih.  Whore  j)roperty  of 
/««>«  *o/^  was  converted  before  marriage:  17(xa..  267.  Liability  of  husband's  i)roperty  for  debts 
of  wife  before  Act  of  1.S55-6.  p.  229  :  22  Ga.,  125  ;  since  that  Act :  22  Ga.,  126  ;  38  Ga.,  257  ;  and  since 
the  Code  of  1863:  ///.  Husband's  right  to  property  admitted  by  father  before  marriage  to  belong 
to  hi.s  daughter :  24  (/a.,  155.  Husband  cannot  release  agreement — when:  29  (ia.,  67.  Notice  to 
husband  of  probate  in  solemn  form  not  notice  to  wife  :  30  Ga.,  340.  Contract  by  husband  to  aJian- 
don  caveat,  valid  r  .35  Ga.,  1!)2.  Autboritv  of  husband  to  pawn  goods  of  wife  :  44  (hi.,  173.  Where 
husband  is  barred  wife  is  :  Bhipp  r».  Wingfield,  July  term,  1872,  and  Cain  w.  Furlow;  January 
term,  1873. 
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Aitlcio  3.— Of  marriage  contracts  and  H<!ttl<;rnentH. 


ARTICLE  III. 


OF    MAIUIIAGK   COXTRACrJ^S   AXlJ  8ETTLEMENTB. 


1775.  Mavriaff'e  article  or  parol,  etc. 
1770.  Voluntiiry  cxcuMition,  cil-c. 

1777.  (!()«istrueti()n  "oC  'lontnict. 

1778.  )lec()r(l  of  nuirriiiRC  oontracta. 

1779.  AVifc  may  force  it  record. 

1780.  Appointing  aad  removing  trustees. 


17H1.  Kxftcuted  in  f;ivor  of  volontwrs, 

17^2.  Viiiuiiblo  confifJeration. 

]7H'.',.   WiU-./'-nw,  Hulf.,  (;1,C. 

]78t.  Minority  of  piirt.y  to  contract. 
1785.  »Sal6  to  husband  or  trUijttiCN 


§1775.  (i7G5.)  Marriarje  article  or  parol  agreeraent  Any  agroomont 
between  the  parties  to  a  OKirriage  conteni})Iating  a  future  settlement  upon 
the  wife,  whether  by  parol  or  in  writing,  may  bq  exeeuted  and  enforced 
by  a  Court  of  equity  at  the  instance  of  the  wife  at  any  time  (hiring  the^ 
life  of  the  husband  :  Provided^  always^  that  the  riglits  of  third  persons, ''' 
purchasers  or  creditors  in  good  faith,  and  without  notice,  are  not  aflecte<l 
thereby.  An  agreement  perfect  in  itself,  and  which  needs  no  future  con- 
veyance to  effect  its  purposes,  is  an  executed  contract,  and  does  not  come 
under  the  definition  of  marriage  articles. 

Parol  ante-nuptial  ngreement  enforced  unless  husband  sets  up  statute  of  frauds  :  30  Ga.,  15G. 
Parol  agreement  as  against  the  lien  of  a  judgment  against  husband :  33  Ga.,  153. 

§1776,  (176G.)  Voluntary  execution  and  trust  deeds.  The  husband 
may  voluntarily  execute  such  agreement,  or  he  may  at  any  time  during 
the  co^T'i'ture.  either  through  trustees  or  directly  to  his  wife,  convey  any 
property  to  which  he  has  title  subject  to  the  rights  of  prior  purchasers 
or  creditors  without  notice. 

§1777.  (1767.)  Construction  of  contract  Every  marriage  contract  in 
writing,  made  in  contemplation  of  marriage,  shall  be  liberally  construed 
to  carry  into  effect  the  intention  of  the  parties,  and  no  want  of  form  or 
techniciil  expression  shall  invalidate  the  same.  Such  contract  must  be 
attested  by  at  least  two  w^itnesses. 


Shall  be  libetally  construed  :  25  Ga.,  305;  39  Ga.,  648. 
regarded  to  eifectuate  intention  :  39  Ga.,  648. 


Rules  of  grammatical  construction  dis- 


§1778.  (1768.)  Record  of  marriage  contracts.  Every  marriage  con- 
tract and  every  voluntary  settlement  made  by  the  husband  on  the  wife, 
whether  in  execution  of  marriage  articles  or  not,  must  be  recorded  in 
the  office  of  the  clerk  of  the  Superior  Court  of  the  county  of  the  resi- 
dence of  the  husband  within  three  months  after  the  execution  thereof. 
On  failure  to  comply  w^ith  this  provision,  such  contract  or  settlement  Act  of  1S47.  c. 
shall  not  be  of  any  force  or  effect  against  a  purchaser,  or  creditor,  or  ^' 
surety  who,  bona  fide  and  without  notice,  may  become  such  before  the 
actual  recording  of  the  same.  If  such  contract  or  settlement  is  made  in 
another  State,  and  the  parties  subsequently  move  into  this  State,  the 
record  must  be  made  within  three  months  from  such  removal.  If  the 
settled  property  be  in  this  State,  and  the  parties  reside  in  another,  then 
the  record  must  be  made  in  the  county  where  the  property  is,  and  within 
the  time  specified  above. 

Act  of  1847  makes  no  exception  in  faror  of  ferne  coverts  :  16  Ga.,  102.  Act  to  be  enforced  in 
good  faith  :  lb.  Death  of  trustee  does  not  dispense  -with  record :  16  Ga..  110.  As  between  the 
pnrtios  it  is  valid  though  it  be  not  recorded  :  2Ll  Ga.,  403.  Constructive  notice  sufficient  to  bind 
bona  fide  purchaser:  25  Ga..  277.  What  constitutes  constructive  notice:  Jh.  "  Bona  fide  pur- 
chasers" defined:  28  Ga.,  170.  Act  of  1847  extends  to  such  as  were  execiited  before  the  Act, 
whether  recorded  or  not :  32  Ga.,  165.  Registration  of  such  conveyances  only  as  are  required  by 
law  to  be  recorded,  is  notice  :  lb.  Recording  not  necessary  in  these  cases  :  32  Ga.,  629:  35  Ga..  1S4. 
Need  not  be  recorded  in  every  county  where  the  husband  may  subsequently  reside  :  Clark  r,?.  Way 
&  Taylor,  March  terra,  1S64.  Evidence  as  to  date  of  record  :  lb.  Act  of  1S47  applies  only  in  lavor 
of  bona  fide  creditors,  who,  without  notice,  give  credit  on  the  faith  of  the  property  :  41  Ga.,  426. 
It  renders  the  settlement  void  in  favor  of  a  debt  due  by  husband  as  guardian— when :  lb. 
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Of  marriage  contracts  and  settlements. 


$1779.  (1769.)  ]]lfi  ma  1/  force  a  rcamJ.  If  the  trustee  or  husband 
liaviniT  possession  oi'  sueli  eontraet  or  settliMnent  fails  or  rei\ises  to  have 
the  same  rcvorded,  the  wife,  or  any  friend  of  hers,  may  ap])ly  tothe  Judo:e 
of  the  8n]vrior  Court  at  any  time  for  an  order  compelling  such  record ; 
and  the  trustee  thus  refusing,  after  demand,  shall  l)e  personally  responsi- 
ble to  his  cestui  (juc  frusf  for  all  damage  sustained  by  reason  of  the  fiilure 
to  record  ;  and  such  application  of  the  wile,  or  her  friend^  when  entercxl 
on  the  minutes  of  the  Superior  Court,  shall  be  a  notice  equivalent  to  the 
ret'(^r(l  ot'  the  marriage  contract  or  trust  deed. 

^1780.  (1770.)  Appoinfinfj  and  removing  trusfccs.  The  Judge  of  the 
Superior  Court  of  the  county  of  the  Avife's  domicil  may,  at  any  time, 
upon  petition,  exercise  the  powers  of  a  chancellor  in  appointing,  or 
I'^M  removing,  or  sul>stituting  trustees,  or  granting  any  order  for  the  protec- 

tion of  the  trust  estate,  exercising  a  wise  discretion  as  to  the  terms  on 
which  such  appointment  shall  be  made,  or  such  order  granted.  The  pro- 
ceeding in  each  case  shall  be  transmitted  to  the  clerk  of  the  Superior 
Court,  to  be  recorded  in  the  book  of  the  uiinutes  of  such  Court,  next  to 
the  minutes  of  the  last  term  thereof. 

§1781.  (1771.  When  executed  in  favor  of  volunteers.  Marriage  con- 
tracts and  post  nuptial  settlements  will  be  enforced  at  the  instance  of  all 
persons  in  whose  favor  there  are  limitations  of  the  estate.  Marriage 
articles  will  be  executed  only  at  the  instance  of  persons  coming  within 
the  scope  of  the  marriage  consideration ;  but  when  executed  at  their 
instance,  the  Court  may  execute  also  in  favor  of  volunteers.  All  persons 
are  volunteers  except  the  parties  to  the  contract  and  the  offspring  of  the 
wife. 

Executed  at  the  instance  of  all  persons  coming  "within  the  scope,"  etc.:  6  Ga.,  563  ;  21  Ga., 
370;  iS»  Ga.,  7t>5.  Who  "come  within  the  scope,"  etc.:  6  Ga.,  563;  21  Ga.,  370;  29  Ga.,  765;  39  Ga., 
64S.  "  Executed  also  in  favor  of  volunteers:"  6  Ga..  563;  16  Ga.,  49.  Whore  the  articles  were  exe- 
cuted partially,  and  the  volunteers  subsequently  apply  to  Court  of  equity  :  6  Ga.,  564.  Reformed: 
21  Ga„o7U;   4o  Ga.,  301. 

§1782.  (1772.)    Valuable  consideration.      Marriage  is  a  valuable  con- 
sideration, and  the  wife  stands,  as  to  property  of  the  husband  settled  upon 
22741.  ligj.  ]jy  marriage  contract,  as  other  purchasers  for  value  :  Provided,  that 

l)y  such  contract  the  husband  does  not  incapacitate  himself  from  paying 
his  existing  just  debts. 

A  valuable  consideration  :  16  Ga.,  368.  Sufficient  to  support  a  deed :  Ih.  If  she  is  guilty  of  no 
fraud,  and  enters  into  a  settlement  without  notice  of  a  debt  due  from  him  to  other  persons,  she 
will  be  protected  against  that  debt.    lb. 

§1783.  (1773.)  Wife  feme  sole  as  to  her  separate  estate.  The  wife  is 
a  feme  sole  as  to  lier  separate  estate,  unless  controlled  by  the  settlement. 
Every  restriction  upon  her  power  in  it  m-ust  be  complied  with ;  but  while 
24^4.  '  '  '  the  wife  may  contract,  she  can  not  bind  her  separate  estate  by  any  con- 
tract of  suretyship,  nor  by  any  assumj)tion  of  the  debts  of  her  husband, 
and  any  sale  of  her  separate  estate,  made  to  a  creditor  of  her  husband  in 
extinguishment  of  his  debts,  shall  be  absolutely  void. 

Stnted  in  39  Ga.,  41.  Evn.r\'  restriction  to  be  complied  with  :  9  Ga.,  199,  224;  41  Ga.,  144 ;  42  Ga., 
y>2.  llestriction  \alid,  though  made  when  feme  not';:  12 Ga.,  195.  llestriction  inferred  frc^ui  wha,t: 
Ih.  Kestraint  of  power  of  alienation  :  I h ,-  16Ga.,  .528;  41  (f-i,.,  144.  I'\mc  Hole  a,s  to  such  estate: 
]2Ga.,  195:  41  G;i.,  147.  Ol^ligation  of  wife  having  such  estate  to  support  herself:  9  Ga.,  224.  Her 
husband— purcha.-e  by  latter  for  such  estate:  Ih.  Ai)pointment  of  trustee  for  supposed  separate 
estate:  11  (^a.,  67.  Wife  being  feme  vole  as  to— must  perform  the  corresponding  obligations  of 
one:  16  Ga.,  103,  Subject  to  levy  and  sale  when:  20  Ga.,  111.  Cannot  bind  her  estate  by  contractof 
indorsement :  24  Ga.,  52.  Cannot  be  mortgag(;d  :  24  (Ja.,  196  ;  25  Ga„  652 ;  .33  Ga.,  316  .  Not  liable  for 
his  debt.-:  24  (in.,  194,  6.31;  .32Ga.,629.  Statutory  title  acquired  by  trustees  to  such  estate,  as  against 
husband,  how  defeated  :  .30  Ga.,  287.  Failure  to  prove  existence  of  such  estate  and  appointment  of 
tru."tee  no  ground  for  a  new  trial :  30  (;;a.,  212.  Proi^erty  bought  with  wife's  earnings— title  m  her 
own  name— taxes  piiid  by  her— is  her  sejiarate  fstate:  .30  Ga.,  386.  Injunction  at  instance  of  wife 
t  to  re-train  sale  of:  31  Ga.,  304.  I>ebt  contracted  after  marriage— such  estate /^v/OTa/r/r-ir'  bound  for: 
32  Ga.,  462.  AVife  may  bind  her  estate  by  contract:  32  (ia.,  604:  41  ih..  146,  What  contr'.ot  valid  : 
2  Kf'Mr.  .%3:  .32  Ga.,  604.  Where  wife  gives  her  no^e  +ho  p'-^-iimMMfin  is -'I'nliaH  serarato  estate,  and 
ju'  gm-jni  thereon  bindd  the  same:  39  G?.,  41.     !:;cc,  a'„-0,  Burnside  vs.  Terry,  July  term,  1872. 
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[Section  (1774)  supcr.scd(;d  \>y  Ad  of  1872,  p.  39,  at  acrXum  1704  of 
til  is  Code] 

§1784.  (1775.)  MlnorUy  of  parfy  to  cordrr/d.     T\\(t  minority  of  oithor 
])nrty  to  ni}irria<^e  {irtichis,  or  a  iiiMr-i-ia^^o  contnio-t,  sliull  not  invalidulo  it '/"'' 
Fro'ddMj  HiK^li  j)arty  is  of  lawful  a^(;  tx>  contrac;t  inarria^^o. 

§1785.  (1770.)  Hale  to  UuhI Hind  or  tradee.      No  contract  of  sale  of  a  ^ 
wife  a.s  to  lier  separate  csUitc  with   lier  }iusl>nnd   or  licr  trustee  shall   be'"""' 
valid,  unless  the  same  is  allowed  by  order  of  the  Superior  Court  of  the 
county  of  her  domicil. 

Gknrral  NoTK. — Articles  of  separation  nnd  nllowanon:  8  (xi\.,  341.    Whore  the  ante-nuptial 

sottlctnoiit  vviiH  by  :igr(!ein(uit  c.\tin;?iiislic(l  iifter  the  mM,rri;ifi-o  :  12  (Jm,,  12">.  Convcyno'^-  to  wife 
void,  when:  /  h  ,■  Ki  (Jn,.,  ;^(5S;  20  (!;i-.,  210  :  ;'.l  (Jm,,  720.  Where  by  Kertlornorit  husbjirjd  hiifi  the  ur-e 
and  benefit  of  certiiin  proiierty  durinj;-  lif(;,  it  wii.s  liiible  f(ir  iiis  debts:  l.'i  0:i„  I'Jo.  .M;irriaKC 
settleuients  not  within  Act  of  IHIH:  (.1.  j).  IGS:  16  (J;t.,  .%8.  WhsiteHtopH  executor  of  hu.-b;ind  from 
deuyiiif.':  the  .sepiirato  estiite  of  wife:  17  (Jm.,,  HI.  AVhat  is  evidence  of  fraud  in:  17  (/a. ,217;  4;i  (ia., 
221.  lleforniation  of :  18  (la.,  4:57;  29  Gn,.,  10(5;  31  Ga.,  74:'.:  45  (i;..,  301.  As  to -itrnature  of :  22  Oa., 
403.  Contri'.et  to  hobl  proiterty  of  wife  in  eoininon  with  thnt  coining?  to  her  dan^hter,  hi.-'  WJird.and 
at  ]\er  maturity  settle  the  siinie  on  liis  wife,  v;ilid:  27  (hi.,  220,  Provi.-ion  that  wifeV:  property  .-liail 
«r"W("r  be  subject  to  control  of  Iiunband,  etc.:  30(:ira.,308.  Construction— onestion  for  jury:  /h.  Pro- 
vision as  to  power  of  iippointincnt  of  trustee  construed  :  30  (ia,,,  44^5.  Will  in  accord;mce  with  —  not 
to  be  avoided  by  codicil  or  otherwise:  30  (la.,  528.  Where  the  husband  as  trustee  of  wife  bccointtj 
indebted  to  her  by  virtue  of  a  marringe  settlement:  Clark  v».  Way  &  Taylor,  Miirch  tenn,  18»34. 
Trustees  for  wife  in  marriage  settlement— illegal  investment  by :  41  Ga.,  426.    See,  also,  2)  (ia.,  Ool. 


CHAPTER  II. 

OF    PARENT    AND    CHILD. 


Aeticle  1. — Legitimate  Children. 

Article  2. — Illegitimate  Children  or  Bastards. 


AETICLE  L 


LEGITII\IATE   CPIILDREX. 


Srctto?^. 

1786.  Legitimate  children,  who  are. 

1787.  Legitimating  by  order  of  Court 

1788.  Adopting  a  child. 

1789.  Objections  by  relative. 

1790.  Adoption  of  adult  persons. 

1791.  Age  of  majority. 


Sectiojt. 
1792.  Parents'  obligation. 
17^*3.  Parents'  power,  how  lost. 

1794.  Mother's  rights. 

1795.  Cruel  treatment  by  parent, 

1796.  Mutual  protectiou. 


§1786.  (1777.)  Legitimate  children.  All  children  born  in  wedlock,  or 
within  the  usual  period  of  gestation  thereafter,  are  legitimate.  The 
legitimacy  of  a  child  thus  born  may  be  disputed.  Where  possil)ility  of 
access  exists,  except  in  cases  of  divorce  from  bed  and  board,  the  strongs  ^ 
presumption  is  in  favor  of  legitimacy,  and  the  proof  should  be  clear  to '  '"' 
establish  the  contrary.  If  pregnancy  existed  at  the  time  of  the  marriage, 
and  a  divorce  is  sought  and  obtained  on  that  ground,  the  child,  though 
born  in  wedlock,  is  not  legitimate.  The  marriage  of  the  mother  and 
reputed  flxther  of  an  illegitimate  child,  and  the  recognition  of  such  child 
as  his,  shall  render  the  child  legitimate  ;  and  in  such  case  tlie  child  shall 
immediately  take  the  surname  of  his  father. 

Presumption  how  rebutted  =  12  Ga.,  155  ;  15  Ga.,  160.     Verdict  against  the  issue  of  adulterine 
bastardy  set  aside,  when :  32  Ga.,  316. 
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§1787.  (1778.)  Lc(jifimaci/  bi/  order  of  Court.  A  father  of  an  illegiti- 
mate cliild  may  roiulor  the  same  legitimate  by  petitioning  the  Superior 
Court  oi"  theeounty  of  lii>^  resideuee,  setting  forth  the  name,  age  and  sex  of 
sueh  child,  and  also  the  name  of  tlie  mother ;  and  if  he  desires  the  name 
changed,  stating  the  new  name,  and  praying  the  legitimating  of  such 
child.  Of  this  application  the  mother,  if  alive,  shall  have  notice.  U])on 
such  a]i]>lication,  presented  and  filed,  the  Court  may]\ass  an  order  declar- 
ing said  child  to  be  legitimate,  and  capable  of  inheriting  of  the  father  in 
the  same  manner  as  if  born  in  lawful  wedlock,  and  the  name  by  which  he 
or  she  shall  be  knoAvn. 

^1788.  (1779.)  Adopfiii(j  a  child.  Any  person  desirous  of  adopting  a 
cliild,  so  as  to  render  it  capable  of  inheriting  his  estate,  may  present  a 
like  petition  to  the  Superior  Court,  setting  forth  as  an  additional  fact  the 
name  of  the  father,  or,  if  he  be  dead  or  has  abandoned  his  family,  the 
mother,  and  the  consent  of  such  father  or  mother  to  this  act  of  adoption ; 
and  if  the  child  has  neither  father  nor  mother,  then  the  consent  of  no  per- 
son shall  be  necessary  to  said  adoption.  It  shall  be  the  duty  of  the  Court, 
--^.. ,.,  upon  being  satisfied  of  the  truth  of  the  facts  stated  in  the  petition,  and 

p.  i6i.i.  '  of  the  fact  that  such  father  or  mother  has  notice  of  such  application,  and 

being  farther  satisfied  that  such  adoption  will  be  to  the  interest  of  the 
child,  to  pass  an  order  declaring  said  child  to  be  the  adopted  child  of  such 
person,  and  capable  of  inheriting  his  estate,  and  also  what  shall  be  the 
name  of  such  child ;  and  thenceforward  the  relation  between  such  person 

Aci  01  ijwj,  p.  ^j^^i  ^1^^  adopted  child  shall  be,  as  to  their  legal  rights  and  liabilities,  the 
same  as  if  the  relation  of  parent  and  child  existed  between  them,  except 
that  the  adopted  father  shall  never  inherit  from  the  child;  but  to  all  other 
persons  the  adopted  child  shall  stand  related  as  if  no  such  act  of  adoption 
had  been  taken. 

Rescission  of  the  order;  rights  of  adopted  father  :  25  Ga.,  612. 

§1789.  (1780.)  Objections  by  relations.  It  shall  be  the  privilege  of  any 
person  related  by  blood  to  such  child,  if  there  be  no  father  or  mother,  to 
file  objections  to  such  application,  and  the  Court,  after  hearing  the  same, 
shall  determine,  in  its  discretion,  whether  or  not  the  same  constitute  a 
good  reason  for  refusing  the  application. 
ActofiS59,  r.  §1790.  (1781.)  Adoptinrj  of  adxdt  loerson.  Adult  persons  may  be 
^-  adopted  in  like  manner,  and  have  their  names  changed,  on  giving  con- 

sent to  such  adoption. 

§1791.  (1782.)  Age  of  mcvjority.  The  age  of  legal  majority  in  this 
State  is  twenty-one  years ;  until  that  age  all  persons  are  minors. 

§1792.  (1783.)  Parenfs  obligation.  Until  majority,  it  is  the  duty  of 
the  father  to  provide  for  the  maintenance,  protection  and  education  of  his 
child. 

Bound  to  support  him  though  the  child  has  property  of  his  own  :  25  Ga.,  696.  Support  of  chil- 
dren by  Htop-father:  26  Ga„  380. 

§1793.  (1784.)  Parental  power,  how  lost.  Until  majority,  the  child 
remains  under  the  control  of  the  father,  wIkj  is  entitled  to  his  services  and 
the  proceeds  of  his  labor.     This  parental  power  is  lost — 

1.  By  voluntary  contract,  releasing  the  right  to  a  third  person. 

2.  By  consenting  to  the  adoption  of  the  child  by  a  third  person. 

3.  By  the  failure  of  the  father  to  provide  necessaries  for  his  child,  or 
his  abandonment  of  his  family. 

4.  Jjy  his  consent  to  the  child's  receiviiig  the  proceeds  of  his  own  labor, 
which  consent  shall  be  revocable  at  any  time. 
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5.  By  his  consent  to  the  marriage  of  the  child,  who  thus  assumes  incxjn- 
sistent  responsibilities. 

6.  By  cruel  treatment  of  the  (;hihl. 

§1794.  (1785.)  Mother'ii  rUjhU.  Upon  the  death  of  the  fatlier,  the 
mother  is  entitled  to  the  possession  of  the  child  until  his  arrival  at  such 
age  that  his  education  requires  the  guardian  to  take  poss(;ssion  of  hirn.S^oaL 
In  cases  of  separation  of  the  pan^nts,  or  the  subsequent  marriage  of  the 
survivor,  the  Court,  upon  writ  oi'  ha/jeas  corpun^  may  exercise  a  discretion 
as  to  the  possession  of  the  child,  looking  solely  to  his  interest  and  well- 
fare. 

Custody  of  child  :  McLaren  vs.  McLaren,  March  term,  186i ;  36  (ia.,  230 ;  39  Ga.,  17-1 ;  45  Ga„  o-SS. 

§1795.  (178G.)   Cruel  treatment  by  pm^ent.     Any  person  may  a])ply  to 
the  Ordinary  of  the  county,  alleging  the  cruel  treatment  of  a  child  l)y  his  Act  of  1827,  c. 
father,  who  shall  cite  the  father  to  answer  the  allegation ;  and  such  Ordi- 1'-  ^^s. 
nary  may,  at  any  time,  hear  evidence,  and,  in  his  discretion,  appoint  a?i8lo. 
guardian  of  the  person  of  such  child,  who  shall  be  entitled  to  the  posses- 
sion of  him. 

§1796.  (1 787.)  Mutual  protection.  Parents  and  children  may  mutually 
protect  each  other,  and  justify  the  defense  of  the  person  or  reputation  of 
each  other. 


ARTICLE   II. 


ILLEGITIMATE   CHILDEEN,   OR   BASTARDS. 


Section. 

1797.  Bastards. 

1798.  Father's  obligations. 

1799.  Mother's  right. 


Section. 

1800.  Inheritance  by  bastard. 

1801.  By  legitimates  from  bastard. 


§1797.  (1788.)  Bastard.  A  bastard  is  a  child  born  out  of  wedlock, 
and  whose  parents  do  not  subsequently  intermarry,  or  a  child  the  issue  of 
adulterous  intercourse  of  the  wife  during  wedlock. 

§1798.  (1789.)  Father^ s  obligation.  The  father  of  a  bastard  is  bound 
to  maintain  him.  This  obligation  shall  be  good  consideration  to  support 
a  contract  by  him.  He  may  voluntarily  discharge  this  duty ;  if  lie  fails 
or  refuses  to  do  it  the  law  will  compel  him. 

Good  consideration  of  contract :  12  Ga.,  342  ;  and  for  a  settlement  made  in  trust  for  the  benefit 
of  the  mother:  15  Ga.,  175.   See,  also,  Duncan  vs.  Pope,  July  term,  1872. 

§1799.  (1790.)  3Iother^s  rights.  The  mother  of  a  bastard  is  entitled  to 
the  possession  of  the  child,  unless  the  father  shall  legitimate  him  as  before 
provided.  Being  the  only  recognized  parent,  she  may  exercise  all  the 
paternal  power. 

Stated  in  36  Ga.,  440. 

§1800.  (1791.)    Inheritance  by  bastard.    Bastards  have  no  inheritable 
blood,  except  that  given  to  them  by  express  law.    They  may  inherit  from 
their  mother  and  from  each  other,  children  of  the  same  mother,  in  the  pS&.  A?t  of 
same  manner  as  if  legitimate.   If  a  mother  have  both  legitimate  and  ille-  Al?t''of'is5o?'& 
gitimate  children,  they  shall  inherit  alike  the  estate  of  the  mother.     If  a  p-  --^• 
bastard  dies  leaving  no  issue  or  widow,  his  mother,  brothers  and  sisters 
shall  inherit  his  estate  equally.      In  distributions  under  this  law  the 
children  of  a  deceased  bastard  shall  represent  the  deceased  parent. 

Legitimates  on  maternal  side  not  co-distributees  with  the  illegitimates :  12  Ga.,  332.  See.  also. 
45Ga.,574. 
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§1801.  (1702.)  7>v  Ir('/ifimafcs   from  ilkfjifimates.     If  a  bastard  dies 

intestate,  leaving  no  widow  or  leneal  descendant,  or  illegitimate  brother  or 

sister,  or  descendant  of  a  brother  or  sister  or  mother,  bnt  shall  leave  a 

breather  or  sister  of  legitimate  blood,  such  brother  or  sister,  or  descendant 

Actof  ijv^o.  p.  of  snch  brother  or  sister,  mav  inherit  the  estate  of  such  intestate:  Rmt  in 

•^>.    va  •  Acts  01  '  •  '  ■•- 

1S65.  p.  105.  detank  of  any  snch  person,  the  brothers  and  sisters  of  the  mother  of  snch 
bastard  or  their  descendants,  or  the  maternal  grand-parents  of  snch  bas- 
tai'd,  may  inherit  the  estate  of  such  bastard,  to  be  divided  amongst  said 
]H'r^ons,  in  accordance  with  the  degrees  of  consanguinity  prescribed  in 
the  laws  for  the  distribution  of  other  estates.]     (a.) 

Gkxkral  Xote  ox  Arttct.k  it.— (Tllcgitiinntes)— Acts  lopfitiinatincr  bnstards:  7  Ga.,  512:  8  Ga., 
210;_2o  Ga..  (>;^S:  and  vc^;ti11?:  nropcrty  of:  IS  Ga.,  227.  "NVherc  a  guardian  had  a  bastard  child 
by  his  ward,  an  aprtfomont  with  liini  to  settle  a  part  of  her  property  on  tlio  child  is  not  per  nevoid  : 
1^  Ga.,  13(1.  Issue  of  marriage  of  wife,  after  desertion  by  her  husband  of  19  years,  not  bastard:  34 
Ga.,  407.    Le  c  loci  governs  as  to  questions  of  legitimacy,  etc.,  when  :   lb. 

Gkxkral  Note  ox  CriAPTRR  ii. — (Parent  and  cliild)— Where  A  paysmedicnl  services  rendered 
by  physician  to  son  of  B:  18  Ga.,  457.  Liability  for  debts  of  child:  28  Ga.,  48G;  3SGa.,j227;  evi- 
dcuoc  as  to  whether  the  child  was  authorized  to  contract  the  same :  28  Ga.,  486 ;  29  Ga.,  371. 
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I.  (1793.)  Kinds  of  guardians.     Guardians  of  minors  may  be 
■1  st,  natural  guardians ;  2d,  testamentary  giiardians ;  3d,  guardians 


?]802. 
cithcr- 
of  person  and  property,  or  either. 

§1803.  (1794.)  Natural  guardian.     The  father,  if  alive,  is  the  natural 
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guard i.'in  ;  if  (](;;ulj  the  mothitv  is  llio  juitural   fruardian.      T]i(t  ^''^^'^ral  ^^^.^^^^ ^^23  c 
guardian  cannot  dcjmaiidor  rcoc'ivc;  the  property  of*  the  eliild  until  a  K*^^^"  {'JF^^;.  ^'-'V/J' 
<lian^s  l>ond  is  Hied  and  a(;e(;pted  by  the;  Ordinary  of  the  eonnty.     Jf  sueli  Ac't'ofrnWoif 
natural  guardian  fail  or  i-efusc;  to  j^ive  bond  and  surety  the  (>)rdinary  may  ^''  *^^' 
appoint  another  guardian  to  n^eeive  .su<'li  j)roj)erty. 

Mother's  control  over  inortfCiifro  (1(!))(h:  G^ji.,  40].  Ffitlicr,  rifi.tur;il  guardian:  20  Oa.,  lOi ;  'J3 
Ga.,  195.   (Sco,  iiKso,  S.  W.  K.  K.  va.  Chmnnnu,  July  term,  ]H12. 

§1804.  (1795.)  Testamentary  guardian.  Every  father  may,  by  will, 
appoint  guardians  for  the  persons  or  pro})erty,  or  both,  of  his  ehildren, 
and  such  guardians  shall  not  l)e  rccpiired  to  give  bond  and  security, 
excc])t  in  case  of  waste  connnitted  or  apj)r(!hended,  or  pro])erty  coming  to 
the  ward  from  sources  other  than  the  father's  will,  when  tlie  Ordinary  Act^^oflflol-'52, 
shall  requii-e  the  same.  If  a  testamentary  guardian  fails  to  give  bond  as 
required,  the  Ordinary  may  dismiss  him  as  guardian  and  a])])oint  another, 
or  may  appoint  another  guardian  for  the  pr()})erty  thus  accruing.  In  all 
other  respects  a  testamentary  guardian  shall  stand  on  the  same  footing 
with  other  guardians  appointed  by  the  Ordinary. 

Bond  and  security :  IG  Ga..  364.  Wife  divorced  nany  appoint  testamentnry  guardinn,  M-hon  :  f^ 
Ga.,  195.  Testamentary  guardian  cannot  by  will  tritnsfer  the  custody  of  his  ward  to  another:  Jb. 
Executor  of  will  as  such  is  not  entitled  to  custody  of  minors  :    34  Ga.,  253. 

§1805.  (1796.)  Aj^pointed  by  widoios.     The  mother,  if  a  widow,  shall 
have   the  power  by  will  to  appoint  testamentary  guardians  for  suchp.'ssS.       ' 
children  as  have  none,  as  to  their  persons,  and  as  to  such  property  as 
they  may  inherit  from  her. 

§1806.  (1797.)   General  guardian.      The  Ordinary  of  the  county  of 
the  domicil  of  a  minor  having  no  guardian  shall  have  the  power  of 
appointing  a  guardian  of  the  person  and  property,  or  either,   of  such  -^^^^/^^  1^^*^  ^• 
child.     If  the  ward  be  above  the  age  of  fourteen  years  before  a  guardian  iS39^  c.  v.  2ao. 
is  appointed,  he  shall  have  the  privilege  of  selecting  a  guardian,  and  ifp.  aas. 
such  selection  be  judicious  the  Ordinary  shall  appoint  him.      The  ward  ^^^^og  -^-g-^ 
having  once  exercised  this  privilege  cannot  do  so  again,  except  ujDon  cause 
shown  for  the  removal  of  the  first  selection. 

Order  of  appointment  must  show  what :  7  Ga.,  362  j  14  Ga.,  27.  Appointment,  how  proved  :  14 
Ga.,  185.  Selection:  14  Ga..  504.  New  guardian  appointed,  when  :  Ih.  County  of  the  domicil:  15 
Ga.,  414 ;  18  Ga.,  5 ;  2-5  Ga.,  613 ;  33  Ga.,  195  :  34  Ga.,  258.  What  is  his  domicil :  Ih  ;  and  see  section 
1693.  But  Legislnture  may  authorize  the  Ordinary  of  any  county  to  appoint  a  particular  person  in 
that  county,  tliough  the  minor  live  in  another :  20  Ga.,  375.  Appointment  by  Inferior  Court  before 
Ordinary's  appointment:  25  Ga.,  694.  What  estops  the  guardian  from  saying  that  the  Ordinary 
appointing  him  had  no  jurisdiction  :  25  Ga.,  696.  Order  of  appointment  entered  nunc  pro  tunc  :  27 
Ga.,  555.  Power  given  to  Ordinary  by  Act  of  1850:  31  Ga.,  716.  No  one  has  a  right  to  the  guardian- 
ship of  an  infant  under  14  years,  other  than  his  own  :  Ih.    Appeal  from  the  appointment:  lb. 

§1807.  (1798.)  Of  property  of  non-resident  ward.  If  a  minor  is  non- 
resident, but  has  property  in  this  State,  the  Ordinary  of  the  county  where 
the  property  is  may  appoint  a  guardian,  who  shall  have  control  only  over 
such  property. 

§1808.  (1799.)  Mother  guardian.     In  the  appointment  of  guardians, 
the  widowed  mother  shall  have  the  preference  upon  complying  with  the  \etof  is-^  c 
law.     Upon  her  marrvino;  ag^ain  the  letters  are  revokeil,  thouoli  her  hus-p-327.  A~et  of 
band  shall  be  responsible  to  the  ward  as  guardian,  if  no  other  guardian  ^   '   '   ' 
be  appointed.     Among  collaterals  applying  for  the   guardianship,  the 
nearest  of  kin  by  blood,  if  otherwise  unobjectionable,  shall  be  preferred — 
males  being  preferred  to  females.     The  Ordinary,  however,  in  everv  case 
may  exercise  his  discretion  according  to  the  circumstances,  and  if  neces- 
sary grant  the  letters  to  a  stranger  in  blood. 

Effect  of  judgment  awarding  guardianship  to  one  collateral  kinsman  in  contest  for  adminis- 
tration: 31  Ga.,  694.  Effect  of  dying  requests  of  parent  as  to  guardianship  of  child:  31  Ga..  716. 
Executor  as  such  not  entitled  to  custody  of  testator's  children:  34  Ga.,  253.  On  this  section:  14 
Ga..  485. 
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Actsofis-^  C  §1^^^^-  (L^OO.)  Apjwinfwenf  of  cIo'J:  or  sfranqcT.  If  there  be  no  appli- 
p.  ;^4.^  Aerof'  cation  lor  letters  of  gnardiansliip,  and  a  neeessity  for  a  gnardian  exists, 
Aot|'of'i&xi\\  the  Ordinary,  after  oiving  notiee  for  thirty  days,  may  vestsneh  guardian- 
Is5K52.pVik'^^^^^U^  i^^  ^^^'■'  ekn-k  of  the  Snperior  Court  of  the  coimty,  or  in  any  other 
jxM^on  or  persons  residing  in  said  eonnty,  Avhoni  he  shall  deem  fit  and 
•  pro]xn*  in  his  discretion,  requiring  bond  and  security  as  in  other  cases. 

§1810.  (1801.)  Guardian  of  bastards.  The  Ordinary  may  appoint  a 
trs^.^^^'  ^'  iiuardian  for  the  person  and  property  of  an  illegitimate  child  in  all  cases 
(ii^.  where  he  may  deem  it  necessary. 

§1811.  (1802.)  Xotice  of  applicafion.  Every  application  to  be  appointed 
guardian  of  a  minor  under  the  age  of  fourteen  years,  other  than  the  child 
of  the  applicant,  shall  be  made  to  the  Ordinary,  and  notice  thereof  given 
by  him  in  some  public  gazette  of  this  State,  at  least  thirty  days  before 
p.  3SS.  '  "  such  letters  shall  be  granted.  At  the  regular  term  next  after  the  expira- 
liiis:,  2494.  ti^^  ^^  ^^^^  notice,  the  letters  may  be  granted  either  to  the  applicant  or 
some  other  person,  in  the  discretion  of  tne  Court.  In  the  meantime  a 
temporary  guardian  may  be  appointed  under  the  same  rules  as  apply  to 
the  appointment  of  temporary  administrators. 

§1812.  (1803.)  Bond  and  oath.     Every  guardian,  appointed  by  the 

Ordinary,  before  entering  on  the  duties  of  his  appointment,  shall  take 

before  the  Ordinary  an  oath,  or  affirmation,  well  and  truly  to  perform 

p.^320.   Act  of  the  duties  required  of  him  as  guardian,  and  :^\ithfully  to  account  with  his 

Act "of'ish^'c    ^^'^'^^^  ^^^'  1^^^  estate;  and  shall  also  give  bond  with  good  and  sufficient 

?tt-^-o  "^^ir?^  security,  to  be  approved  by  the  Ordinary,  in  double  the  amount  of  the 

Act  oflsoT,'  p.  supposed  value  of  the  property  of  the  ward,  for  the  faithful  discharge  of 

his  duty  as  guardian:  such  bond  shall  be  payable  to  the  Ordinary  and 

his  successors.     A  substantial  compliance  as  to  all  matter  of  form  shall 

be  sufficient. 

Establishment  of  copy  of:  1  Kelly,  355.    Bond,  when  void :  6  Ga.,  432. 

§1813.  (1804.)  Taken  in  vacation.  The  taking  of  the  oath  and  giving 
Act  of  1820,  c.  the  bond  may  be  done  at  any  time  in  vacation,  the  appointment  being 
f-5r^n  ^^.lo-^  made  at  a  reo^ular  term.     The  bond  when  taken  shall  be  recorded  by  the 

1^29,  C.  p.  oil.  .  ,     o  ^  y  ^ 

Act  of  is-50,  c.  Ordinary  in  a  book  to  be  kept  by  him  for  that  purpose,  and  the  original 

^'     *  kept  of  file  in  his  office. 

§1814.  (1805.)  Additional  bond.  If  at  any  time  after  the  appointment 
other  property  shall  descend,  or  come,  or  be  given,  or  otherwise  accrue  to 
the  ward,  the  Ordinary  may  require  the  guardian  to  give  an  additional 
bond  with  security  in  double  the  amount  of  such  property,  and  on  his 
failure  to  comply,  the  Ordinary  may  appoint  a  special  guardian  for  such 
property ;  [and  whenever  it  shall  come  to  the  knowledge  of  the  Ordinary, 
either  Ijy  annual  returns  or  otherwise,  that  the  bond  and  security  of  any 
guardian  is  not  of  sufficient  amount  to  be  of  double  the  amount  of  the 
property  or  funds  in  the  hands  of  such  guardian,  or  that  such  bond  and 
securities  are  otherwise  insufficient  in  the  judgment  of  such  Ordinary,  it 

(a)  Acts  ofi86i,  shall  bc  his  duty  to  p^ive  notice  to  said  p:uardian  to  come  forward  at  the 
next  term  of  the  Court  of  said  Ordinary  and  give  additional  security  to 
said  Ordinary,  or  give  a  new  bond  Avith  good  securities ;  and  on  fiiilure 
to  do  so,  the  authority  of  said  guardian  shall  cease;  and  said  Ordinary 
shall  aj)point,  in  terms  of  the  law,  a  guardian  to  take  the  place  of  said 
defaulting  guardian.]  (a.) 

§1815.  (1806.)  New  sureties.  If  one  or  more  of  the  sureties  on  the 
guardian's  bond  shall  die,  or  become  insolvent,  or  remove  from  this  State, 
or  from  other  cause  the  security  become  insufficient,  the  Ordinary  may, 
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of  his  own  motion,  or  at  the  instance  of  any  rcjlative  of  tlie  ward,  require 
the  guardian  to  give  other  and  sufliei(;nt  seeurity,  ntid  on  fjis  faihire  so  to 
do  in  ('()ir)|)1iane(^  witli  sueli  order,  tin;  (Jourt  shall  I'evoke  liis  letters  of 
guard iausliij),  and  appoint  some  other  person  in  his  pla<;e. 

§1816.  (1807.)  Froceediru/s  in  caw  of  rnmionducL     If  the  Ordinary 
knows,  or  is  informed,  that  any  guardian  wastes,  or  in  any  manner  mis- 
manatres  the  ])roperty,  or  does  not  t{d<(!  (hie  eare  of  the  maintenance  and 
education  of  Iiis  ward  according  to  his  circumstances,  or  refuse  to  makCp.  ;;i2.  Act  of 
returns  as  required  by  law,  or  for  any  cause  is  unfit  for  the  trust,  tlie  J^j[^;f-jjJ^j^'^^' 
Ordinary  shall  cite  such  guardian  to  answer  to  sucli  eharg(;  at  some  regu-  P/,!/^;,  ^'''}/*f 
lar  term  of  the  Court,  wlien,  upon  investigation  of  his  actions,  tlie  Oi'di- 
nary  may,  in  his  discretion,  revoke  his  letters,  or  pass  such  other  order  as 
in  liis  judgment  is  cx])edient  under  the  circumstances  of  each  ease. 

§1817.  (1808.)  Motion  by  surety.  The  surety  of  any  guardian  on  his 
bond,  or,  if  dead,  his  representative,  may  at  any  time  make  complaint  to 
the  Ordinary  of  any  misconduct  of  his  principal  in  tlie  discharge  of  his 
trust,  or  for  any  other  reason  show  his  desire  to  be  relieved  as  surety ; 
thereupon  the  Ordinary  shall  cite  the  guardian  to  ai)pear  at  a  regular 
term  of  the  Court,  and  show  cause  why  such  surety  shall  not  be  dis- p.Vl  Act  of 
charged  ;  and  upon  hearing  the  parties  and  their  evidence,  the  Ordinary  ^^^*^'  ^•^''  ^'^'' 
may,  at  his  discretion,  pass  an  order  discharging  such  surety  from  all 
future  liability,  and  requiring  such  guardian  to  give  new  and  sufficient 
security  or  be  discharged  from  his  trust;  such  new  sureties  shall  be  liable 
for  past  as  well  as  future  waste  or  misconduct  of  the  guardian.  And  such 
discharged  surety  shall  be  relieved  only  from  the  time  the  new  security 
shall  be  given.  If  new  security  is  not  given,  and  the  guardian's  trust  is 
revoked,  the  discharged  surety  shall  be  bound  for  a  true  accounting  of 
such  guardian  with  the  new  guardian,  or  his  ward,  if  no  other  guardian 
is  appointed.  The  death  of  a  surety  shall  be  a  sufficient  ground  for  his 
discharge  from  future  liability  on  application  of  his  representative  and 
the  granting  of  the  order.  In  all  cases  where  letters  of  guardianship 
are  revoked,  the  sureties  on  the  bond  are  liable  for  all  the  acts  of  the 
guardian  in  relation  to  his  trust  up  to  the  time  of  his  settlement  with  the 
new  guardian  or  his  ward. 

Disehnrg-ed  under  Act  of  1805  only  from  future  liability ;  new  sureties  bound  for  past  and  future 
waste  :  1  Kelly,  84.  Presumption  of  law  in  case  of  discharge  of  suretj'  under  Act  of  1805:  1  Kelly. 
355.  Effect  of  decree  against  guardian,  which  is  silent  as  to  time  of  devastavit :  lb.  Liabilitj"  of 
both  sets  of  sureties :  7  Ga.,  549.  Where  the  Ordinary  refuses  to  receive  new  sureties  offered :  15 
Ga.,  74. 

§1818.  (1809.)  Revocation  does  not  abate  suit.     The  revocation  of  let- 
ters of  guardianship  shall  not  abate  any  suit  pending  for  or  against  the  23403. 
guardian,  but  the  new  guardian  shall  be  made  a  party  by  sci.fa.,  as  in 
case  of  the  death  of  a  party. 

§1819.  (1810.)  Suit  on  guardian's  bond.  Suit  may  be  instituted  against 
the  guardian  and  his  sureties  on  his  bond  in  the  same  action  at  the 
instance  of  his  ward,  or  a  new  guardian,  or  £\ny  other  person  interested, 
without  first  suing  the  guardian;  and  if  the  guardian  is  beyond  the  juris-  Act  of  i^i^x  c 
diction  of  the  Court,  or  places  himself  in  the  position  of  a  debtor,  liable  is5i-*52."p.^is 
to  attachment,  or  is  dead,  and  his  estate  unrepresented,  suit  may  be  com-  p  ^{45^  iSoo-'56, 
menced  against  the  sureties  alone  :  Provided,  that  the  Ji.  fa.  issued  upon  a 
judgment  obtained  against  the  guardian  and  his  sureties  shall  not  be  lev- 
ied upon  the  property  of  the  sureties  until  a  return  of  mdia  bona  as  to^^^*  ^"' 
the  guardian,  unless  the  property  of  the  sureties  is  being  removed  from 
the  county.     If  the  failure  to  sue  the  guardian  arose  from  his  voluntary 
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act,  tlio  jiulo-meut  against  the  sureties  shall  be  conclusive  in  any  suit 
against  him. 

Proof  of  the  bare  reception  of  ostjito  i?  no  breach  of  tlio  bond:  (iGn.,  oO;>.  iNroa^ure  of  dam- 
apres:  If>.  Kill  allcsriuir  waste  ooouvvir.s"  before  the  disi'harii'o  ol'sm-oties:  7  Ga..  fiST.  Suit  under 
Act  of  lS2(t:  7  Ga..  ol.  l^ill  to  as^-ortaiu  liability  of  sovor;',!  sots  oi'  sureties:  7  (Ja..  54\t.  087 ;  17  Ga., 
5J.  VJ3:  o"J  Ga..  (>o.  Evidence  to  prove  (hiiaoturit :  1  Kelly,  81 ;  8  Ga..  o51.  ]\on»edy  a.t  law  ample — 
■when  :  i>  (.Ja..  (o:  17  (i.a..  o'J.  128.  Judjrinent  against  guardian,  as  such,  unnecessary—what  is  statu- 
tory bar  to  suit  on  bond :  10  Ga..  (>5,  New  .cuardian  must  prove  demand:  14  Ga"..  ;V.I4.  Guardiun 
made  responsible  by  bond  for  only  siu'h  property  as  is  accessible  to  hiui :  l!7  Ga..  ;Vi.  Liability  of 
securities  secondary  to  that  of  assiixnee:  oo  Ga.,  ;^72.  Evidence  in  suit  apunst  assignee:  Jb. 
Amendment  of  juds;ment  ajrainst  cuardian,  as  individual:  39  Ga.,  130.  On  Act  of  1851-2:  31  Ga., 
lOo. 

§18*20.  (1811.)  licmoi'inr/  proceed inrjs  to  another  county.    A  guardian 
'whose  residence  is,  or  by  removal  or  otherwise  becomes,  in  a  dilferent 
county  from  that  of  his  appointment,  may  liave  the  privilege  of  removing 
p.%20.  Act  of  the  trust  to  the  jurisdiction  of  the  Ordinary  of  his  own  county,  by  first 
Ac?of"isS5-%5!  2:iving  bond  and  good  security  to  such  Ordinary,  as  if  first  appointed  by 
r.  145.  him,  and  filing  a  certificate  of  such  fact  with  the  Ordinary  by  whom  lie 

was  appointed.  Pie  shall  also  obtain  from  such  Ordinary  an  exempli- 
fication of  all  the  records  concerning  his  guardianship,  and  of  the  order 
passed  transferring  the  same  to  the  county  of  his  residence,  which  exem- 
plification shall  be  filed  with  and  recorded  by  the  Ordinary  of  said 
county,  who  shall  then  have  the  same  jurisdiction  over  such  guardian  as 
if  fii'st  aj^pointed  by  him.  The  sureties  upon  such  guardian's  first  bond 
shall  be  liable  only  for  past  misconduct ;  the  sureties  upon  the  new  bond 
shall  be  liable  for  both  past  and  future  misconduct. 

Old  sureties  relieved  from  further  liability :  6  Ga.,  432. 

§1821.  (1812.)  Guardian  ad  litem.  Whenever  a  minor  is  interested  in 
any  litigation  pending  in  any  Court  in  this  State,  and  has  no  guardian, 
or  his  interest  is  adverse  to  that  of  his  guardian,  such  Court  shall  have 
power  to  appoint  a  guardian  ad  litem  for  such  minor,  which  guardian 
shall  be  responsible  to  such  minor  for  his  conduct  in  connection  with 
such  litigation,  in  the  same  manner  as  if  he  were  a  regularly  cjualified 
guardian. 

Act  of  1821  does  not  take  from  such  power  incident  to  all  Courts:  13  Ga.,  467.  Equity  power  to 
appoint:  2  Kelly,  73.  Decree  not  had  until  such  guardian  appointed,  whether  he  has  a  regular 
guardian  or  not:  13  Ga..  24.  Motion  for  appointment  to  be  made — when:  13  Ga.,  467.  Guardian  of 
lunatic  ward:  23  Ga.,  16S.  Section  cited:  45  Ga.,  310.  See,  also,  Johnson  vs.  Walker,  January 
term,  1873. 
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SECTION  II. 


THE   POWERS,   DUTIES   AND   LIABILITIES   OF   GUAEDIANS. 


Skctton. 
1822.  Power  of  guardian. 
182.3.  Keturns. 

1824.  Amount  of  expenditure.. 

1825.  liinding  out  indigent  persons. 
]S2'i  111  treatment. 

1827.  Failing  to  make  returns. 

1828.  Sales. 

1S29.  Renting  of  lands. 
1830.  Contracts  for  labor. 


Srction. 

1831.  Working  them  together. 

1832.  Cultivating  })la.ntations,  etc. 

1833.  Investment  in  stocks. 

1834.  Commissions. 

1835.  Tf  there  be  two  guardians. 

1836.  Sureties  bound,  etc. 

1837.  Contra.cts  by  guardian. 

1838.  May  appoint  attorney  in  fact. 


§1822.  (1813.)  Porcer  and  duty  of  guardian.  The  power  of  the  guar- 
dian over  the  person  of  his  ward  is  the  same  with  the  father  over  his 
child,  the  guardian  standing  in  his  place;  and  in  like  manner  it  is  the 
duty  of  the  guardian  to  protect  and  maintain,  and,  according  to  the  cir- 
cumstances of  the  ward,  to  educate  him. 

§1823.  (1814.)  lieturns.    Every  guardian,  within  twelve  months  after 
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his  appoir?tmcnt,  and  by  tlio  first  Monday  in  July  in  every  year  t^'^'^^*- y^^t of  1799  c 

after,  sliall  make  a  return  to  the  Ordinary  under  oatli,  rnakini^  an  aeeu- p.-'I^.    Act  of 

rate  exhibit  of  all  tlie  ])ro|KTty  of  liis  ward  r(:eeive'<l  by  Jiini  uj)  to  triat  Act/oiisij'/.  d 

time  and  .since  liis  last  return,  to;^eth('r  with  an  aeeount  <"nrrent  of  iji;-j{');2(Jfo,  ^'rii^if 

receipts  and  expenditures,  accompanied  Avith  the  vouchers  foi'  the  same,  ^''.^vV^^i^'Vv 

11  I'll  -1  1  •  1        •  1  V'  ""''    ^''^  ''^ 

and  any  otiier  matter  C(mne(;t('d  with  tlie  said  ])ro|)erty,  whK;h  said  return  vr:^>,  H.v.'.'A'i. 

sliall  be  cxainiiKKl  })y  the  Ordinary,  and  if  found  c(jrrect  shall  b(;  allowed  p.  1/7.    Act  oV' 

by  him  and  entered  of  record  with  the  vouohers;  and  the  judgnK^-nt  thus  ^^^'[y;^'y^y[^J;^ 

rendered  by  the  Ordinary  shall  ho  prima  facie  evidence  of  the  correctness -j'^-^^ '''y  ^^'-^ '^i' 


L 


of  said  return  in  favor  of  said  p;;uardian.     If  the  guardian  shall   have 
removed  beyond  the  limits  of  this  State,  the  oath  of  his  surety  shall  be^"' 
sufficient  to  verify  the  return,  [and  if  the  guardian  ))e  dead,  his  representa- 
tives may  make  his  returns  as  provided  in  case  of  deceased  administra- 
tors.]    (a.) 

Voueher.s  -whore  dchtg  wore  paid  after,  tboujrh  conlrncted  before  cll.srnis.'ion :  1  Kelly.  475. 
''  P)-uii.a  facie  evidence:"  5  (xfi., '^i*;  15  Ga.,  451;  45Gn.,  520.  Admi.-?,ion  that  ho  h;id  not  uiJ)de 
reg'ulnr  returns:  {>  ij-.i.,  419.  .ludgiiieiit  passing  returns  to  record:  10  (in.,  05.  Keiurns  estop 
g-u;irdinn,  when :  11  (l;i..,  258.  Where  f;iet  thiit  {innunl  profits  are  not -sulHcient  for  education  nnd 
maintennnce  iippenrs  from  returns:  20Ga,,325.  Vouchers,  how  admissible  in  evidence;  tfujirdinn'.s 
receipts  to  himself;  receipts  of  attorney  to  gunrdiiin:  22  Ga.,  312.  Fiiilure  to  make  returns :  24 
Gn..,558;  SSGa.,  92.  Administrator  of  deceased  gu^irdian :  29  Ga.,  82.  Failure  to  make  returns  of 
intcref?t:  7/).,  75S.  Vf  here  guardinn  was  required  to  deliver  to  receiver  property  appearing,  from 
his  last  returns,  to  belong  to  ward:  33  Ga.,  271.    See,  also,  Johnson  w.  Janes,  January  term,  1^73. 

§1824.    (1815.)   Amount   of  expenditure.     Every   guardian   shall  be 
allowed  all  reasonable  disbursements  and  expenses  suitable  to  the  cir- 
cumstances of  the  orphan  committed  to  his  care.     But  the  expenses  of  ^^_^  ^^  ^-^  ^ 
maintenance  and  education  must  not  exceed  the  annual  profits  of  the  p._312.  Act  of 
estate,  except  by  the  approval  of  the  Ordinary  previously  granted.     The    ^  '  ^* 
Ordinary  may,  in  his  discretion,  allow  the  corpus  of  the  estate,  in  whole 
or  in  part,  to  be  used  for  the  education  and  maintenance  of  the  ward. 

Guardian's  duty  where  annual  profits  are  not  sufficient  for  education  and  maintenance:  15 
Ga.,  451 ;  29  Ga.,  582.  This  fact  must  appear,  how:  20  Ga.,  325.  "Circumstances:"  20Ga.,  6;  30 
Ga.,  37.  Expenses  for  advanced  education:  20  Ga.,  6.  E.i,^ht3  of  guardian  residing  out  of  county 
in  whicli  his  ward's  property  is  situated:  23  Ga.,  489.  What  disbursements  proper:  26  Ga.,  148. 
Disbursements  ought  to  be  made  out  of  interest:  29  Ga.,  82.  Provision  in  marriage  settlement  for 
clothing  of  minor:   29  Ga.,  758.    Services  rendered  by  dentist:  30  Ga.,  37. 

§1825.  (1816.)  Binding  out  indigent  orphans.  If  the  annual  profits 
of  the  estate  of  any  orphan,  with  or  without  a  guardian,  are  not  sufficient 
for  his  education  and  maintenance,  [and  the  Ordinary  shall  not  allow  the  Act  of  1799.  c. 
corpus  of  the  estate  to  be  used  for  such  education  and  maintenance,]  (a)  it  isl5?"i56?p^ls.*^^ 
shall  be  the  duty  of  the  Ordinary  forthwith  to  bind  out  such  orphan  for 
the  wdiole  or  such  part  of  the  time  of  his  minority  as  to  him  shall  seem 
best,  and  on  such  conditions  as  will  most  promote  the  interest  of  such 
orphan,  in  all  cases  requiring  that  such  orphan  shall  be  allowed  to  attend 
the  nearest  school,  w^here  education  is  free  to  liim,  at  least  three  months 
in  the  year. 

On  Act  of  1799:  15  Ga.,  451. 

§1826.  (1817.)  Ill  treatment.  It  shall  be  the  duty  of  the  Ordinary  and  ^^^^^^.^^  ^ 
of  the  guardian  of  such  orphan  to  be  informed  as  to  his  treatment,  and  on  p.  313. 
complaint  of  ill  usage,  or  any  condition  broken,  the  Ordinary  shall  bind 
such  or]>han  to  some  other  person.* 

§1827.  (1818.)  FaiUng  to  mal-e  returns.     The  Ordinary  shall  keep  a 
docket  of  all  the  guardians  liable  to  make  returns  to  him,  and  upon  the 
failure  of  any  one  to  do  so  by  the  time  required  by  law,  he  shall  cite  thepp.^vu.s-k'Act 
said  guardian  to  appear  and  show  the  reason  for  his  delay ;  and  every  sV^^'ct  of ' 
guardian  who  shall  i'ail  or  refuse  to  make  his  return  before  the  end  of  the  i^^o-'^-j,  p.  14". 
year,  shall  receive  no  commission  or  compensation  for  any  service  done 

*See  further  on  t,hi3  subject— sections  1875, 1876. 


o 
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Jiirinix  that  year,  unless  bv  special  order  of  the  Court  of  Ordinary,  exon- 
cratino'  hini  from  all  blame. 

Forfeiture  of  eommissions :  6  Ga..  401.    Under  Act  of  1702,  (C.  p.  SOC\')  cruarclian  did  not  thus 
forfeit  eoTninis,<ion:5:    '-^t  Ga..  S2.    (}u:irdi;\n  entitled  to  comuxissions?  notwitht^taiuliiig  failure  to 
\  make  ::tatemeut  thereof  in  his  annual  retuias  :   '29  (la.,  758. 

Act^of  isn.a  §1828.  (1819.)  Sales.  All  sales  of  any  portion  of  the  property  of  the 
fsA^'o.  p.jii  ward  sliall  be  made  under  the  direetion  of  the  Ordinary,  and  under  the 
p.*^3:S!  Act  of  ^i^  1^1^'  rule^  and  restrictions  as  are  prescribed  for  sales  by  administrators  , 

is5i-'52;p.  95.  of  estates.  I 

Coniplianoe  with  statutory  provisions— purchase  at  own  sales:  8  Ga.,  236.  Jurisdiction  need 
not  appear  on  the  face  of  Ordinary's  order :   IS  Ga.,  52(3. 

§1829.  (1820.)  Renting  of  lands.  Every  renting  of  lands  of  an  orphan, 
unless  by  special  order  of  the  Ordinary,  shall  be  in  public  to  the  highest 
bidder,  and  under  the  same  rules  as  sheriff  sales,  except  that  credit  may 
be  given  on  good  security. 

§1830.  (1821.)  May  contract  for  labor.     [Guardians  may  make  con- 
tracts for  labor  or  service  with  persons  of  color,  or  with  white  persons, 
(a^  Actsofisoe,  f<-^i'  ^^^G  benefit  of  the  estates  of  their  wards,  upon  such  terms  as  they  may 
p-  ^~*  deem  best,  and  all  such  contracts  made  in  good  faith  shall  be  a  charge 

upon  and  bind  said  estates  whenever  the  same  are  approved  by  the  Ordi- 
nary of  the  county.]     (a.) 

§1831.  (1822.)    Working  them  together.    Guardians,  under  a  like  order, 
A    of  is^g  c   ^^^^^  keep  such  persons  together,  and  have  them  employed  in  such  agri- 
p,  328.    '  '   '  cultural  or  other  operations  as  such  guardians  may  deem  manifestly 
expedient. 

§1832.  (1823.)  Cultivation  and  purchasing  plantation.  When  it  is 
manifestly  expedient,  guardians  may  cause  plantations  of  their  wards  to 
be  managed  and  cultivated  for  their  benefit,  and  when  not  possessed  of 
lands,  under  a  like  order  of  the  Court,  guardians  may  invest  a  portion  of 
the  funds  of  their  wards  in  lands  for  the  purpose  of  cultivation  as  herein- 
before provided. 


Act  of  1R45.  C. 


p.  oiiH. 


Order  authorizing  investment  in  land  for  cultivation  cannot  be  impeached  except  for  fraud :  1 
Kelly,  475.  Where  the  order  was  procured  by  fraud :  32  Ga.,  266.  In  such  investment  guardian 
bound  to  good  faith  :   lb. 

§1833.  (1824.)  Investment  in  stocks.     Any  guardian,  in  his  discretion, 

^J'  ^f  may  invest  any  funds  of  his  ward  in  his  hands  in  stocks,  bonds,  or  other 

^A^''  Ms"-]'^^"'  securities  issued  by  this  State.     In  every  such  case  his  return  shall  set 

32.  '   "  forth  the  time  of  such  purchase,  the  price  paid,  and  the  name  of  the  per- 

22330.  son  from  whom  purchased.     AH  such  investments  shall  be  free  from 

taxation  during  the  minority  of  the  ward  for  whom  they  are  held. 

Section  2330  embraces  guardians:  39  Ga..  101. 

§1834.  (1825.)   Commissions.     Guardians  shall  be  allowed  the  same 

commissions  for  receiving  and  paying  out  the  estate  of  their  wards  as 

p.^337.  Act  of  are   allowed    to   administrators.       Extra   compensation   and    traveling 

100? 'Act^rrf  ^^'  expenses  shall  be  allowed  to  them  upon  the  same  principles  as  to  admin- 

1857,  p.  61.       istrators.     When  the  guardian  keeps  together  and  works  the  employees 

of  a  ward,  the  Court  shall  allow  him  a  reasonable  compensation  for  such 

services,  taking  into  consideration  the  commissions  he  may  receive. 

Paid  out  of  principal — when  :  17  Ga.,  223.    Commissions  on  interest:  29  Ga.,  82,  758. 

§1835.  (1826.)  If  there  be  two  guardians.  If  the  guardian  resigns 
or  dies,  or  is  removed  under  any  circumstances,  no  commissions  shall  be 
allowed  for  turning  over  the  estate  to  a  new  guardian,  or  to  the  new 
guardian  for  receiving  the  same ;  and  where  a  guardian  is  removed  for 
waste  or  gross  mismanagement,  no  commissions  shall  be  allowed  for  any 
of  his  services. 
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§1830.  (1827.)  Sureties  b 01  md,  dc.  If  tlu;  appointment  of  a  guanlijiri 
for  any  cau.se  is  (lw;lared  void,  his  Hurctics  sfiall,  rK;vcrllicl(;,s.s,  he  re,s]>on- 
sible  on  the  bond  for  any  proj)erty  whieli  nmy  liave  been  received  by 
him  by  virtue  or  reason  of  his  ;ij)])ointnient. 

§1837.  (18'28.)  Contracts  by  (juardiauH,  TJie  guardian  cannot  borrow 
money  and  bind  his  ward  tlKirefor,  nor  can  lie,  by  any  contract  otlier 
than  those  s])ecial]y  allowed  by  law,  bind  his  wanFs  projxirty,  or  create 
any  lien  thereon. 

GuavdiPTi  cannot  render  his  sureties  liable  on  any  contract  other  th.'in  Huch  as  specially  allowed 
by  law  :  39  Ga.,  130. 

§1838.  (1829.)  May  appoint  attorney.     The  guardian  may  appoint  an  Act  on».vo-'.56, 
attorney  in  fact  to  act  for  him  where  he  is  unable  to  act  himself,  and  ^^\9,eJl\/^^^^^ 
and  his  sureties  are  bound  for  the  acts  of  such  attorney  as  if  it  were  his,__^  ,„_ 
deed. 


SECTION  III. 


SETTLEMENT  OF  GUARDIANS,  EESIGNATION,  AND   LETTERS  DISMISSORY, 


Skction. 

1839.  Settlements  before  the  Ordinary. 

1840.  At  the  instance  of  the  guardians. 

1841.  Duty  of  the  Court. 

1842.  Continuance. 

1843.  Proceedings. 

1844.  Power  of  the  Ordinary. 

1845.  Enforcement  of  decision. 


Section. 

1846.  Final  receipts. 

1847.  -Right  of  ward  to  re-open,  etc. 

1848.  Pi,esignation  of  guardian. 

1849.  Letters  of  dismission. 

1850.  Disposition  of  money,  etc.,  in  hand. 

1851.  Ward  dying,  etc. 


§1839.  (1830.)  Settlements  before  the  Ordinary.  A  ward,  on  arriving 
at  majority,  or  marrying  a  man  of  full  age,  or  a  new  guardian  legally 
appointed,  may  apply  to  the  Ordinary  for  an  order  requiring  the  guard- 
ian to  appear  and  submit  to  a  settlement  of  his  accounts.  Such  citation 
shall  be  served  as  other  citations,  and  shall  be  returnable  to  a  regular 
term  of  the  Court.  If  the  guardian  fails  or  refuses  to  appear  as  cited, 
the  Court  may  proceed  ex  parte. 

Right  of  appeal  where  Ordinary  has  given  judgment  against  guardian  for  money  under  citation 
for  settlement :  45  Ga.,  478.    See,  also,  Jackson  vs.  Hitchcock,  January  term,  1873. 

§1840.  (1831.)  At  instance  of  the  guardian.  The  guardian  shall,  in 
like  manner,  be  allowed  to  cite  his  w^ard,  or  a  new  guardian,  to  appear 
and  be  present  at  a  settlement  of  his  account. 

§1841.  (1832.)  Duty  of  the  Court.     Upon  the  return  of  such  citation, 
the  Court  shall  proceed  to  examine  all  the  returns  and  accounts  of  such 
guardian ;  to  hear  all  evidence  which  may  be  produced  by  either  p>arty  ; 
and  to  make  a  full,  fair  and  final  settlement  betw^een  such  guardian  and  ^ 
his  ward,  making  a  full  record  of  such  final  settlement. 

§1842.  (1833.)  Continuance.  The  Court  may  allow  such  continu- 
ances as  the  principles  of  justice  require. 

§1843.  (1834.)  Proceedings.  Such  other  proceedings  may  be  had  in 
the  case  as  are  usual  in  other  causes  in  said  Court. 

§1844.  (1835.)  Power  of  Ordinary.  It  shall  be  in  the  power  of  the 
Ordinary  to  order  any  property  in  the  hands  of  the  guardian  to  be 
delivered  to  the  ward  or  the  new  guardian,  and  also  to  issue  an  execution 
for  any  balance  of  money  found  due  by  the  giiardian  to  the  ward.  If 
the  ward  does  not  appear,  the  Court  may  pass  an  order  stating  the 
balance  found  due  from  the  guardian,  which  balance  shall  not  bear  inter- 
est from  that  date  until  demanded  bv  the  ward  or  new  o-nardian. 
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Act  of  1S34,  C. 


51S45.  (1836.)  Euforccmcnf  of  (Jcci^^hn.  If  the  guardian  shall  fail  or 
refuse  to  lieliver  to  the  ward  the  projierty  in  his  hands,  ordered  to  be 
delivered  bv  the  Court,  the  Ordinary  shall  have  })ower  to  attach  him  for 
contempt,  and  imprison  him  in  the  common  jail  until  he  shall  comply 
■with  such  order,  sueh  proceedings  to  be  had  in  the  issuing  of  such  attach- 
ment as  are  usual  in  Courts  of  equity. 

When  liable  to  attachment:  33  Ga.,  271. 

§1846.  (1837.)  Final  receipts.  Any  guardian,  by  having  Ins  final 
recx'ijn  from  his  -ward  attested  by  a  Judge,  Justice  of  the  Peace,  or 
p.'"3:i^  ^'"^*'  ^'  Xoiary  l\iblic,  may  cause  the  same  to  be  recorded  by  the  clerk  of  the 
Superior  Couii:  of  the  county  of  his  residence,  and  the  original,  or  a. 
copy  thereof,  shall  be  admitted  in  evidence,  on  the  same  terms  as  regis- 
tered deeds. 

§1847.  (1838.)  Rigid  of  it^ard  to  rc-opcn  settlement.  No  final  settle- 
ment made  between  the  guardian  and  ward  shall  bar  the  ward,  at  any 
time  within  four  years  thereafter,  from  calling  the  guardian  to  a  settle- 
ment of  his  accounts,  unless  it  is  made  to  appear  that  the  same  was 
made  after  a  full  exhibit  of  all  the  guardian's  accounts,  and  with  a  full 
knowledii'e  by  the  ward  of  his  leo^al  rights. 

Binding  if  there  wns  neither  mistdkcjfraiid,  nor  imposition  ;  20  Ga.,  7;  27  Ga.,  78.  Fraudulent 
settlt'raeut — statutory  bar:  27  Ga.,  78.  Settlement — when  opened;  effect  of  lapse  of  time:  29 
Ga..  194. 

§1848.  (1839.)  Resignation  of  guardian.     Any  guardian  who,  from 

age,  infirmity,  removal  from  the  county,  or  for  any  other  cause,  desires  to 

resign  his  trust  as  such,  may  apply  to  the  Ordinary  having  jurisdiction 

of  the  trust,  setting  forth  the  reasons  therefor,  and  also  the  name  of  some 

suitable  person  willing  to  accept  tlie  trust,  whereupon  the  Ordiiiary  shall 

cite  such  iDerson,  and  also  the  nearest  of  kin  of  such  ward,  to  ap|)ear  at 

v^K^.K  Act  of  the  next  term  of  said  Court,  and  if  the  Ordinary  shall  be  satisfied  that 

V^'''H-4r-^'".  such  chano^e  of  s-uardians  will  not  be  detrimental  to  the  interest  of  the 

6u.  ^1-  ward,  and  no  good  cause  is  shown  against  it,  he  shall  grant  the  prayer  oi 

the  applicant,  discharging  him  from  his  trust  on  the  following  condition, 

viz. :  that  he  shall,  forthwith,  deliver  all  property  and  pay  all  money  held 

by  him  as  such  guardian,  upon  a  fair  settlement  of  his  accounts,  to  his 

successor ;  and  upon  the  filing  of  the  evidence  of  such  settlement,  and 

the  receipt  in  full  of  his  successor,  the  guardian  shall  be  discharged  from 

his  said  trust.     The  ward  shall  have  the  privilege,  within  five  years  after 

he  comes  of  age,  to  re-open  such  settlement  and  call  for  an  account. 

§1849.  (1840.)  Letters  of  dismission.     Letters  of  dismission  may  be 

Act  of  18'^G  C  •  .  .  .  • 

p.  :)24.   Act  of  granted  by  the  Ordinary  to  any  guardian,  upon  his  compliance  with  the 
idoo,  c.  p.  c^o.  fQi]Q^ving  provisions  : 

^       1.  An  ap[)lication  in  writing,  setting  forth  his  full  discharge  of  the 
duties  of  his  trust. 

2.  An  examination  of  his  accounts  and  vouchers  by  the  Ordinary,  to 
verify  the  truth  of  the  petition. 

3.  The  publication  of  such  application  [once  a  week  for  four  weeks] 
Oj)  Act  of  24th  (a)  in  the  })ublic  gazette  where  the  legal  notices  of  the  Ordinary's  office 

"    '  *       are  usually  published. 

4.  The  examination  of  any  objections  filed,  and  the  proof  to  the  Ordi- 
nary that  the  ward  is  of  age. 

t  f  1  o   r        §18o0.  (1841.)  JJisposilion  of  money ,  etc.,  in  hand.     If  it  shall  ap})ear 

r.  ,3-24-.  A^  of  that  such  guardian  has  in  his  hands  any  money,  property,  or  effecits  of 

i^j,  V..P.  6Z':.  jjj^  ^vard,  the  Ordinary  may  cause  the  same,  if  money,  to  be  deposited  in 

some  solvent  bank,  and  if  other  property,  to  be  delivered  to  some  proper 
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person  to  be  appointed  hy  the  (Ordinary,  un(l(;r  such  restrictions  as  he 
may  deem  best  for  the  preservation  of  the  j)ro])erty,  and  then  ^rant  the 
letters  disniissory ;  or  tlie  Ordinary  may,  if  lie  sees  })roper,  pa.sH  an  order 
re({uirin<j^  tlie  guardian  to  retain  tlie  funds  in  liis  own  hands  at  an  inter- 
est not  exceeding  four  per  cent,  per  annum,  his  sureties  being  stiJl  respon- 
sible tlierefor. 

§1851.  (1842.)    Ward  djjing,   c/uardian   shall  ad   an   administrator. 
When  a  ward  shall  die  intestate,  pending  his  minority,  the  guardian  shall  ^^.^  ofliioS,  p. 
proceed  to  distribute  his  estate  in  the  same  maimer  as  if  he   had   been'^^- 
appointed  administrator  upon  such  estate,  and  the  sureties  on  his  bond 
shall  be  responsible  for  his  faithful  a<l ministration  and  distribution  of 
such  estate. 

Gufi-rdian  of  deceased  lunatic  is  his  administrator:  33  Ga.,  452.    On  Act  of  ISoS  and  ^1802: 
lb.,  453. 


AETICLE  II. 


GUAEDIAKS    OF    LUNATICS    AND    IDIOTS     AND    PEHSONS    NOX    COMPOS 

MENTIS. 


Section. 

1852.  Guardian,  for  whom  appointed. 

1853.  Oath  and  bond,  powers,  etc. 

1854.  Wife  may  be  guardian. 

1855.  Proceeding  to  obtain  commission, 

1856.  Return  and  appointment. 

1857.  Appeal. 

1858.  Second  application. 


Section. 

1859.  Witnesses. 

1860.  Proceedings  to  end  a  commission. 

1861.  Issue,  how  made  and  tried. 

1862.  Other  provisions  as  general  guardian. 

1863.  Confining  ward. 

1864.  Proceedings  to  confine  him,  etc. 


§1852.  (1843.)  For  whom  guardians  may  he  appointed.     The  Ordina- 
ries of  the  several  counties  of  this  State  may  appoint  guardians  for  the  Act  of  i^is.  c. 
following  persons,  viz. :  Idiots,  lunatics,  and  insane  persons,  and  deaf  and  fg^Q^"-  ^0^5  ^^ 
dumb  persons  when  incapable  of  managing  their  estates,  habitual  drunk- ^  ^,^ 
ards,  and  persons  imbecile  from  old  age  or  other  cause,  and  incapable  of^ 
managing  their  estates. 

§1853.  (1844.)  Oath  and  bond,  power's  and  duties.  Guardians  so 
appointed  shall  take  the  same  oath  and  give  a  like  bond  with  guardians 
of  minors,  and  their  powers,  duties  and  liabilities,  shall  be  the  same,  and 
be  exercised  under  the  same  rules  and  regulations. 

§1854.  (1845.)    Wife  may  be  guardian.     The  wife  shall,  in  all  cases,  ^etof  1^1$  c 
be  entitled  to  the  preference  to  the  appointment  as  guardian,  and  her  p-  342. 
bond  and  all  acts  as  guardian  shall  be  held  and  construed  as  if  she  were 
a  feme  sole. 

§1855.  (1846.)  ProGeedings  to  obtain  commission.     Upon  the  petition 

of  any  person  on  oath,  setting  forth  that  another  is  liable  to  have  a 

guardian  appointed  under  the  provisions  of  this  article,  [or  is  subject  to 

be  committed  to  the  lunatic  asylum  of  this  State,]  (a)  the  Ordiuarv,  AmUy^i's,' 

upon  proof  that  ten  days'  notice  of  such  application  has  been  given  to  i'-  ^^• 

the  three  nearest  adult  relatives  of  such  person,  or  that  there  is  no  such 

relative  within  this  State,  shall  issue  a  commission  directed  to  any  eighteen 

discreet  and  proper  persons,  one  of  whom  shall  be  a  physician,  requiring 

any  twelve  of  them,  including  the  physician,  to'  examine  by  inspection  ^  i^fi^j*  n 

the  person  for  whom  guardianship  [or  commitment  to  the  asylum,]   is  p-.34o.^  Act  of 

sought,  and  to  hear  and  examine  witnesses  on  oath,  if  necessary,  as  to  his  Act 'of'il3o''-'56, 

condition  and  capacity  to  manage  his  estate,  and  to  make  return  of  such  ^'"  ^'-^^' 

examination  and  incpiiry  to  the  sail  Ordinary,  speeifving  in  such  return 
01 

MX 
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iiiulor  wliioh  of  said  classes  tlioy  iiiul  the  said  person  to  come.  Such 
coniinissionci-s  shall  be  first  sworn  by  a  Justice  of  the  Peace  ^'well  and 
truly  to  execute  the  said  commission  to  the  be^t  of  their  skill  and  ability," 
Avhieh  oath  shall  be  returned  with  their  verdict. 

"  Physician:"  17  Ga,, 595.  Irrcgularitios  in  proceedings :  21  (la.,  147.  See,  niso,  Spann  r?. 
State.  January  term.  1S73. 

Act  of  ijs>4.  c.       §185().  (1847.)  Rcfurn  and  appointment.      Upon  such  return  linding 
p.o4;j.  ^i^j^,  jiei'son  to  be  as  alleged  in  the  petition,  or  within  either  of  said  classes, 

la* Cobb's        the  Ordinary  shall  appoint  a  o;uardian  for  him,  for  commit  him  to  the 

Analysis. p.  1^4.  ,  .  -  ^^  &  ^    L 

lunatic  asylum. J     (a.) 

§1857.  (1848.)  Appeal.     The  applicants  for  a  commission,  or  the  per- 
son for  whom  the  guardianship  is  sought,  or  any  friend  or  relative  for 
him,  dissatisfied  with  the  return  of  the  committee,  may,  upon  paying  all 
Act  of  is>34,  c.  costs,  and  giving  bond  and  security  for  all  future  costs  and  damages, 
p.  o4;>.  Avithin  four  days  after  the  report  has  been  acted  on  by  the  Ordinary, 

enter  an  appeal  to  the  Superior  Court  of  the  county,  where  the  issue 
shall  be  submitted  to  a  special  jury,  selected  as  in  other  cases  ;  but  the 
guardian  appointed  by  the  Ordinary  shall  act  as  such  pending  the  litiga- 
tion. 

Lunatic  may  enter  an  appeal  in  lucid  interval :  19  Ga.,  581.  Guardian  ad  litem  for ;  lb.,  582;  23 
Ga.,  168. 

§1858.  (1849.)  Second  application.  When  one  application  for  guard- 
ianship under  this  article  has  failed  upon  the  merits,  the  Ordinary  shall 
not  issue  a  second  commission,  unless  the  petition  is  verified  by  at  least 
three  respectable  disinterested  neighbors,  in  addition  to  the  oath  of  the 
applicant. 

§1859.  (1850.)  Witnesses.  The  Ordinary  may  issue  subpoenas  for 
witnesses  to  appear  before  the  commission  thus  appointed,  and  on  their 
failure  to  appear,  the  Ordinary  may  take  the  same  steps  to  compel  attend- 
ance as  if  the  proceeding  was  before  his  Court. 

§1860.  (1851.  Proceedings  to  end  a  commission.  Any  person  for  whom 
a  guardian  is  appointed  under  this  article,  upon  restoration  to  sanity  and 
Act  of  is.:.5-'56,  capacity,  may  personally  or  by  attorney,  petition  the  Ordinary,  setting 
forth  the  fact  and  praying  the  revocation  of  such  guardianship.  Upon 
such  petition  the  Ordinary  may  examine  into  the  truth  thereof,  and  if 
satisfied  of  its  truth,  and  the  guardian  consenting  thereto,  the  Ordinary 
shall  grant  the  prayer  and  order  the  guardian  forthwith  to  deliver  over 
to  such  person  his  property,  money  and  effects. 

§1861.  (1852.)    Issue,  how  made  and  tried.     If  the  Ordinary  is  not 

satisfied  as  to  the  truth  of  the  petition,  or  the  guardian,  or  any  relative 

...  of  the  a]^i)licant  objects  to  the  revocation  of  the  letters,  the  Ordinary 

\ct  of  1855-56  -^    .  .  . 

p.  150.  'shall  require  the  sheriff  to  summon  eighteen  men,  competent  to  serve  as 

jurors,  to  appear  before  said  Ordinary  on  a  day  specified,  any  tv^'^elve  of 
whom,  being  duly  sworn,  shall  constitute  a  jury  before  whom  shall  be 
tried  the  issue  as  to  the  truth  of  the  application ;  upon  a  verdict  affirm- 
ing its  truth,  the  Ordinary  shall  grant  the  prayer  and  order  above  sj)eci- 
fied. 

§1862.  (1853.)  Other  provisions  same  as  general  guardians.  All  the 
provisions  made  in  this  Code  as  to  the  settlements  of  guardians  of  minors, 
their  resignation,  letters  of  dismission,  and  distribution  of  the  estate  of 
deceased  wards,  shall  apply  to  guardians  appointed  under  this  Article. 

Under  thi--  section  guardian  i,-;  administrator  of  deceased  lunatic:  33  Ga.,  453. 

§1863.  (1854.  Confining  vmrd.  Guardians  of  insane  persons  are 
authorized  to  confine  them,  or  place  them  in  the  asylum,  if  such  a  course 
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is  nc(K^.ssary  either  for  their  own  prote<;tion  or  the  safety  of  others ;  air'] 
n  guanliau  wilH'ully  Ikilin^  to  tjil<(;  sueli  j)re(-<iutiori  with  hi.s  ward  sliull 
be  responsible  for  injuries  infiiete<l  on  otfiers  })y  sucIj  ward. 

§1804,  (1855.)  Procjicdimj.'i  to  c(mfine  kim  at  itmiance  of  tldrd  person. 
[When  there  is  no  guardian  for  an  insane  person,  or  th(;  gnardian  on 
aiotice  refuses  or  fails  to  eonfine  Ids  wjird,  and  any  persr^n  shall  make 
oath  that  sn(;li  insane  person,  for  ])Ld)lie  safety  or  other  good  and  suffieient 
reason,  should  not  hnig^T  ho  left  at  large,  the  Ordinary,  hc^fore  whf<rn  ^i^i<^  Act  of  \im,  c, 
oath  is  made,  shall  issue  a  warrant,  as  in  erindnal  ea-ses,  for  the  arrest  of  J'--.^^-  ^^^rj;'*" 
sueh  insane  person,  to  brnig  Inni  before  nim  on  a  day  speeihed  ;  and  said  ^ 

Ordinary,  on  an  investigation  of  the  faets,  may  e<jmniit  sueh  insane  per- 
son, to  tlic  lunatic  asylum,  and  if  necessary,  cause  him  to  be  temporarily 
committed  to  jail  until  he  can  be  removed  to  the  asylum  ;  and  the 
•expense  of  such  confinement  and  the  proceedings  shall  be  paid  (^ut  of 
the  estate  of  such  insane  person,  if  any,  and  if  not,  out  of  the  county 
funds.]     (a.) 

Gkneual  NtiTE  ON  Article  II.— Proof  of  insanity :  6  Ga.,  244,  287 ;  7  Ga,,  484.  Iniuisition  as 
proof  of  luRaey  in  testator  :  !lGa.,  338;  23  Ga.,  267.  Guardian  of  lunatic  may  brinf?  trover  in  hi.=? 
own  name,  as  guardian  for  property  belonging  to  his  ward,  and  which  has  been  converted  since  his 
appointment:  21  Ga.,  447.  Appointment  of  guardian  on  inquisition  conclusive  on  whom:  Jb. 
Judgment  ;rg;iinst  lunatic,  23  Ga.,  168.  Ordinary  should  ascertain  what,  in  appointment  fur  guar- 
dianship of  idiot*  44  Ga.,  485. 


ARTICLE  III. 

POEEIGK    GUARDIANS.* 


SEmioN. 

1865.  Foreign  guardian  may  recover,  etc. 

1866.  Order  of  Ordinary. 

1867.  Discretion  of  Ordinary. 


Sectiox. 

1868.  Receipt. 

1869.  Enforcing  order. 

1870.  Removal  of  guardian  and  ward,  etc. 


§1865.  (1856.)  Foreign  giiardian  may  recover  properti/y  etc.     When  a 
minor,  idiot,  lunatic  or  insane  person  resides  in  another  State,  and  by  any  ^,,  of  i8-'.7  c 
reason  is  entitled  to  property  in  the  hands  of  any  executor,  administrator,  ^'-.^ip'A,  ^<^t  9^ 
trustee  or  guardian  within  this  State,  and  there  is  no  sufficient  reason  why  Act  of 'is55-'56, 
such  property  should  not  be  transferred  to  a  guardian  appointed  under  ^"  ^^' 
the  laws  of  such  other  State,  the  same  may  be  done  in  the  folloAviug 
nianner : 

1.  The  foreign  guardian  shall  give  bond  (with  good  security)  to  the 
proper  authority  in  his  own  State  for  the  faithful  execution  of  such  guard- 
ianship, in  double  the  amount  of  the  value  of  the  property  in  this  State, 
over  and  above  the  sum  in  which  he  may  be  bound  for  the  guardianship 
of  property  then  in  that  State. 

2.  He  shall  produce  to  the  Ordinary,  to  whose  Court  such  executor, 
administrator,  trustee  or  guardian  is  bound  to  make  returns,  an  exempli- 
fication, authenticated  as  required  by  the  Act  of  Congress,  showing  that  he 
has  complied  with  the  above  condition,  and  having  also  the  certificate  of 
the  proper  officer  as  to  the  sufficiency  of  the  security  to  his  bond. 

3.  He  shall  give  twenty  days^  notice  to  such  executor,  administrator, 
trustee  or  guardian  of  such  intended  application. 

§1866.  (1857.)  Order  of  Ordinary,  Upon  compliance  with  these  con- Act  of  1S37.  c. 
ditions,  the  Ordinary  may  order  a  transfer  of  all  such  ward's  estate  to  the  fsoi^'S-^  "p^io^*' 
foreign  guardian,  and  may  order  the  sale  of  any  real  estate,  if  necessary 


*  Does  not  ?2618  apply  to  foreign -guardians  ?    The  term 
from  which  that  section  is  derived. 


'  guardian  "  is  found  in  the  statute 
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for  settlement  with  such  foreign  gnardian.  If  tliere  exists  any  reason 
why  such  estate,  or  any  portion  of  it,  slionld  not  be  removed  from  this 
State,  the  Ordinary  may  hear  any  one  interested  in  the  question,  and 
rofii>o  the  order  in  his  discretion. 

§18G7.  (1858.)  Pificretion  of  Ordinary.  The  exemplification  and  cer- 
tificate produced  by  the  foreign  guardian  shall  not  be  conclusive,  but  the 
Court  may  hear  evidence  as  to  the  fitness  and  competency  of  the  guard- 
p  ^iV^'*^  ^^^"'^~'  ian  for  his  trust,  or  the  sufficiency  of  his  security,  or  any  other  matter  or 
thing  going  to  show  tlie  impropriety  of  granting  the  order  asked  for,  and 
in  his  discretion  the  Ordinary  may  refuse  such  order. 

§1868.  (1859.)  Beccipt.  The  receipt  of  the  foreign  guardian  under 
sucli  order  shall  be  a  sufficient  voucher  for  the  trustee  in  Georgia. 

§1869.  (1860.)  Enforcing  order.     The  Court  may  enforce  such  order 

in  the  same  manner  as  provided  in  cases  of  settlements  made  with  g^uard- 

\>.o2u.      '"   *  ians,  and  the  foreign  guardian,  after  such  order,  may  sue  for  the  property 

of  his  ward  in  the  possession  of  any  person  in  any  Court  of  law  or  equity 

in  this  State. 

§1870.  (1861.)  Removal  of  guardian  and  ward,  etc.  If  any  guardian 
appointed  in  this  State  shall  desire  to  remove  to  another  State  and  carry 
his  Avard  with  him,  before  removing  the  person  or  property  of  his  ward, 
he  shall,  in  the  j^roper  Court  of  his  intended  domicil,  first  comply  with 
all  the  conditions  required  in  the  preceding  sections  of  a  foreign  guard- 
ian, and  obtain  the  order  of  the  Ordinary  consenting  to  such  removal. 

General  Xotr  ox  Article  III.— May  sue  in  the  State :  25  Ga,.  58.  Act  of  1837  does  not  auth- 
orize guardian  appointed  in  another  State  to  sue  here  after  he  and  his  ward  have  moved  to  this 
State:  26  Ga.,  537. 

General  Xote  ox  Chapter  III.— Debts  contrncted  before,  but  paid  after,  dismission  :  1  Kelly, 
475.  Control  over  mortgnge  debt:  6  Ga.,  401.  Property  surrendered  on  settlement  to  gunrdian  can- 
not be  recovered  in  trover  against  ward:  ]2Ga.,  121.  Marriage  of  ward:  13  Ga.,  4(37.  Husband  of 
female  ward  may  affirm  unauthorized  acts  of  her  guardian  vipon  settlement:  20Ga.,  7.  Ratifica- 
tion of  gunrtUan's  acts  by  ward  :  20  Go.,  7;  32  Ga.,  2()6.  Right  of  guardian  against  executors  who 
are  clothed  with  a  personal  trust:  20  Ga.,  783.  AVhen  guardian  by  acts  of  kindness  procures  ward 
to  make  will  in  his  favor:  21  Ga.,  552.  AV'hen  ward  reaches  majority  pending  suit  by  guardian  :  25 
Ga..  58.  Rights  of  guardian  as  against  trustees:  20Ga.,14S;  32  Ga.,  264.  Acts  of  Solicitor— when 
binding  upon  ward :  26  Ga.,  547.  Receipt  by  guardian  to  administrator  for  ward's  share  :  27  Ga.,  78. 
Settlement  by  guardian  with  administrator:  Ih.  Where  guardian  has  bastard  child  by  ward,  and 
latter  contracts  to  settle  property  on  such  child:  28  Ga.,  136.  Rule  as  to  charging  rent  against 
guardian  :  29  Ga.,  82.  AN'^here  guardian  buys  lands  for  ward  and  takes  deed  to  himself  as  guardian  : 
32  Ga.,  266.  Assignment  of  notes  by  guardian :  33  Ga.,  372.  Conveyance  of  guardian  to  minor  from 
his  father  and  her  father  to  all  of  his  property  :  34  Ga.,  552.  Application  for  partial  adjustment  of 
atfjiirs  between  the  ward's  and  guardian's  estates,  within  the  twelve  months  allowed  executors:  34 
Ga.,  395.  AVhere  guardian  receives  Confederate  money  :  37  Ga.,  205  :  38  Ga.,  304;  39  Ga.,  96,  569 ;_  42 
Ga.,  135.  See,  also.  King  vh.  King,  July  term,  1872.  Note  given  "as  guardian,"  without  stating 
for  whom  he  was  guardian  :  39  Ga.,  130;  also,  45  Ga.,  489,  520;  Alexander  i;.'?.  Alexander,  July  term, 
7*^72:  S.  W.  R.  R.  v>i.  Chapman:  lb.  Johnson  vs.  Janes,  January  term,  1873;  Colley  vs.  Duncan: 
I  J.    Jackson  vs.  Hitchcock :  /' . 
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CHAPTER  IV. 


MASTER    AND    SERVANT 


Article  1. — Indented  {Servants  and.  Apprentices. 
AiiTiCLE  2. — Laborers  in  Factories, 


ARTICLE   I. 

INDENTED   SERVANTS   AND    APPRENTICES. 


Section. 

1871.  Indenture  of  service. 

1872.  Right  of  master. 

1873.  Evidence  of  indenture. 

1874.  Right  of  servant. 

1875.  Minors  bound  by  parent. 

1876.  By  County  Judge  or  Ordinary. 

1877.  Mode  of  indenture. 


Seotiox. 

1878.  Where  filed  and  recorded. 

1879.  Minor  need  not  sign. 

1880.  Duties  of  master. 

1881.  Controversies — where  tried. 

1882.  Relation — how  dissolved. 

1883.  Allowance  to  apprentice. 

1884.  Master's  right  of  action. 


§1871.  (1862.)  Indenture  service.  Any  person  of  full  age  may  bind 
himself  for  a  valuable  consideration  to  any  citizen  of  this  State  for  a 
limited  number  of  years,  not  exceeding  five :  \_provided,  the  contract  of 
apprenticeship  shall  be  in  duplicate,  and  witnessed  in  the  same  manner 
as  deeds  :  the  original  shall  ke  kept  by  the  master,  and  the  duplicate  shall  p. . .  '  * 
be  filed  and  recorded  either  in  the  ofiice  of  the  Judo-e  of  the  Countv 
Court  or  in  the  Ordinary's  office.]     (a.) 

§1872.  (1863.)  Right  of  master.  The  master  shall  be  entitled  to  his 
reasonable  labor  under  his  direction,  and  shall  have  a  right  of  action  §4500. 
against  any  other  person  who,  with  notice,  shall  employ  such  servant. 
If  the  indented  servant  shall  have  been  imported  by  the  master,  he  shall 
recover  damages  at  least  equal  to  double  the  amount  per  month  for  which 
such  indented  person  contracted  to  serve. 

§1873.  Evidence  of  indenture.     [The  attestation  of  any  consul  of  the 
United  States  shall  be  evidence  of  the  execution  of  the  articles  of  inden- (a:>  Acts  of  iseo 
ture   of  apprenticeship   or   contract   of  service   of  such   imported  ser-^' 
vant.]    (a.) 

§1874.  (1864.)  Rights  of  servants.  Such  indented  person  is  entitled 
to  maintenance,  protection,  and  humane  treatment;  and  uj^on  proof  to 
the  Court  in  which  the  contract  was  filed  and  recorded  that  he  is  denial 
either  of  them,  or  the  consideration  of  his  indenture,  the  Court  shall  pass 
an  order  declaring  the  indenture  revoked  and  aunulleil. 

§1875.  (1865.)  Parents  may  bind  out  minor  children.     [All  minors 
may,  by  wdiichever  parent  has  the  legal  control  of  them,  be  bound  out  as  '.evicts  of  1S65- 
apprentices  to  any  respectable  person  until  they  attain  the  age  of  twenty- 
one  years,  or  for  a  shorter  period.]    (a.) 

§1876.  (1866.)  Ordinary  may  bind  oid  in  certain  cases.  [It  shall  be 
the  duty  of  the  Judge  of  the  County  Court,  or  the  Ordinary,  to  bind  out 
in  like  manner  all  minors  whose  parents  are  dead,  or  whose  parents  reside 
out  of  the  county,  the  profits  of  whose  estates  are  insufficient  for  their 
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(b^ct^ofivv-^^H^P^^^^  and  maintenance;   also,  all  minors  whose   parents,   from  age, 
'06,*pp.  6, :.  s.    intirmity,  or  poverty,  are  nnable  to  su]>port  them.]  (b.) 

"Who  may  be  bound  out  under  the  Act  of  1866:  35  Ga.,  236;  36  Ga.,  236.  440. 

§1877.  (18G7.)  IndenturcSy  how  made,  ^cUnesscd  and  kept.    [Indentures 

'l^.*ppf 6.9.*?"  ^"^^  a}>prentieeship  shall  be  made  in  duplieate,  and  witnessed  in  the  same 

mannt-r  a^  deeds,  the  original  of  Avhich  shall  be  kept  by  tlie  master.]    (c.) 

§1878.  (18G8.)  Buplicafcs  must  be  filed  and  recorded.     [The  du])lieates 

(d^  Aets  of!  Vv^- shall  be  filed  and  recorded  either  in  the  office  of  the  Judo:e  of  the  County 

Court,  or  in  the  Urtlniary  s  omee.J  (d.) 
(e'Act5onNv3-      §1879.  (186 9.)  Jli nor  need  not  ,iign,    [It  shall  not  be  necessary  for  the 
'60.  p]..  6. 7,  s.   apprentice  to  sign  the  indenture  of  apprenticeship.]    (c.) 

§1880.  (1870.)  JIaster's  duti/.  [It  shall  be  the  duty  of  the  master  to 
teach  the  apprentice  the  business  of  husbandry,  house  service,  or  some 
other  useful  trade  or  occupation,  which  shall  be  specified  in  the  instru- 
(fj  \ctsofis<>5--^^"^  of  apprenticeship;  shall  furnish  him  with  protection,  wholesome 
'^.  pp.  6, 7, 8.  food,  suitable  clothing,  and  necessary  medicine  and  medical  attendance ; 
shall  teach  him  habits  of  industry,  honesty,  and  morality;  shall  cause 
him  to  be  taught  to  read  English;  and  shall  govern  him  with  humanity, 
using  only  the  same  degree  of  force  to  compel  his  obedience  as  a  father 
may  use  with  his  minor  child.]    (f.) 

§1881.  (1871.)  Jurisdiction  over  disjmte.  [In  all  controversies  between 
a  master  and  his  apprentice,  pending  the  existence  of  the  relation,  the 
Judge  of  the  County  Court,  or  the  Ordinary,  may  exercise  jurisdiction, 
,    .  and  on  complaint  of  either  party,  and  notice  to  the  other,  may  cause  jus- 

•66.  p.  6.  Tice  to  be  done  m  a  summary  manner.     It  the  master  be  m  deiauit,  he 

shall  be  fined,  at  the  discretion  of  the  Court,  not  exceeding  fifty  dollars; 
and  if  the  apprentice,  the  Court  may  order  such  correction  as  the  circum- 
stances may  demand,  not  extending  to  cruelty.]    (a.) 

§1882.  (1872.)  liclcdion,  lioio  dissolved  or  chcmr/cd.  [By  consent  of 
the  parties,  the  Judge  of  the  County  Court,  or  the  Ordinary,  may  dis- 
solve the  relation  at  any  time;  and  on  the  death  of  the  master,  the  said 
Judge,  or  Ordinary,  may  either  dissolve  it,  or  substitute  in  place  of  the 
deceased  his  legal  representative,  or  some  member  of  his  family ;  in  which 
event,  the  person  substituted,  by  filing  a  written  acceptance,  shall  thence- 
forth have  all  the  rights,  and  be  bound  for  all  the  duties  of  the  original 
master.  Dissolution  by  consent,  or  for  the  death  of  the  master,  shall  be 
subject  to  the  sound  discretion  of  the  Judge  of  the  County  Court,  or  of 
the  Ordinary,  as  also  shall  be  the  selection  of  a  successor  to  the  master  as 
above  mentioned;  but  if  no  successor  be  designated,  and  his  accei^tance 
'o,i/pp;%'^  7 '5"^"  filed  within  three  months  after  the  death  of  the  master,  then  the  relation 
shall  no  longer  exist.  The  Judge  of  the  County  Court,  or  the  Ordinary, 
may  also  dissolve  the  relation,  at  the  instance  of  the  master,  for  gross 
misconduct  in  the  apprentice;  or  at  the  instance  of  the  apprentice,  or  any 
fi'iend  of  his,  for  cruelty  in  the  master,  or  for  failure  to  furnish  food, 
clothing,  medicine,  or  medical  attendance,  or  for  jeopardy  of  the  good 
morals  of  the  a]:>prentice,  by  reason  of  the  master's  depraved  conduct.]  (b.) 
§1883.  (1873.)  Allovmnce  at  expiration  of  service.  [To  the  master 
shall  belong  the  proceeds  of  the  apprentice's  labor;  but  at  the  expiration 
of  liis  term  of  service  a  faithful  a])])r('ntice  shall  be  entitled  to  a  small 
allowance  from  the  master  with  which  to  begin  life;  the  amount  to  l)e 
left,  in  the  first  instance,  to  the  master's  generosity.  If  the  master  offer 
less  than  one  hundred  dollars  the  apprentice  may  decline  it,  and  cite  the 
master  before  the  Judge  of  the  County  Court,  or  the  Ordinary  ;  and  after 
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hearint^  botli  parties  and  their  witnessas,  if  any,  the  said  Jnd<^e*,  or  tlie 
Ordinary,  sliall  fix  tlie  sum  to  be  mid,  i\i(:rc/d^\n<r  or  diriiijii.-liin<^  tlio^    . 
ainoiint  oirered,  aeeorduif^  to  the  nicrjts  oi  tlie  ap[)rentiee,  the  lueaiLS  oi  VjO,  i>p.  o,  7,  tj. 
the  niitster,  and  the  k;ngth  and  fidelity  of  the  service.]    (e.) 

§1884.  (1874.)   Ilif/Jit  of  adlon  af/ainst  'p('rH()n  emploijlnr/  apprentice,  ^ 
[The  master  sliall  liave  a  riglit  of  action  against  any  i)erson  employing 'g;.  m>.  6, 7.8. 
his  apprentice  with  notice  of  the  fa(;t,  and  the  damages  recovex'ed  shall 
not  be  less  than  twenty-five  dollars.]     (a.) 


ARTICLE  II. 

LABORERS    IX    FACTORIES. 

Section.  I  Sectiox. 

18S5.  Hours  of  labor.  I     1886.  Corporeal  punishment. 

§1885.  (1875.)  Hours  of  labor.  The  hours  of  labor  by  all  persons 
under  twenty-one  years  of  age,  in  all  cotton,  woolen,  or  other  manufac- 
turing establishments,  or  machine  shops  in  this  State,  shall  be  from  sun- 
rise until  sunset,  the  usual  and  customary  times  for  meals  being  allowed  jj^'^^-'^^^^^^"'^** 
from  the  same ;  and  any  contract  made  w^ith  such  persons  or  their  parents, 
guardians,  or  others,  whereby  a  longer  time  for  labor  is  agreed  upon  or 
provided  for,  sliall  be  null  and  void,  so  far  as  relates  to  the  enforcement 
of  said  contracts  against  such  laborers. 

§1886.  (1876.)  Corpjoreal  punishment  No  boss  or  other  superior  in 
such  establishments  shall  inflict  corporeal  punishment  upon  such  minor 
laborers ;  and  the  owners  of  such  factory  or  machine  shop  shall  be  directly 
liable  for  all  such  conduct  on  the  part  of  their  employees ;  and  such  minor 
may  sue  in  his  own  name  for  damages  for  such  conduct,  and  the  recovery 
shall  be  his  own  property,  and  not  belong  to  his  parents. 

General  Note  on  Chapter  IV. — Contract  that  employer  is  to  pay  physician's  bills  for 

employee,  not  implied  :  29  Ga.,  399,  Servants  of  corporation  may  render  it  liable  to  action  of  tres- 
pass :  40  Ga.,  479.  Enticements  of  servants,  measure  of  damages:  43  Ga.,  331.  601.  What  articles 
of  apprenticeship  are  void;  45  Ga.,  553.  See,  also,  Wharton  etal.  vs.  Joseph,  July  term,  1S72,  and 
Lee  vs.  West:  Jb. 
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TITLE  III. 

OF  r.ELATIOXS  ARISING  FROM  OTHER  CONTRACTS. 


Chapter  1 . — Of  Partnership, 
Chapter  2. — Of  Debtor  and  Creditor. 
Chapter  3. — Of  Bailments. 
Chapter  4. — Of  Principal  and  Surety. 
Chapter  5. — Of  Principal  and  Agent. 


CHAPTER  I. 


OF  PARTNERSHIP. 


Article  1. — General  Principles. 

Article  2. — Rights  and  IJcibilities  of  Partners  among  themselves. 
Article  3. — Rights  and  Liabilities  as  to  Third  Persons. 
Article  4. — Limited  Partnership. 


ARTICLE  I. 


general  principles. 


§3351. 


Skctiox. 

Section. 

18S7.  How  created. 

1894.  How  it  is  dissolved. 

18S8.  Extent  of  portncrship. 

1895.  Notice  of  dissolution 

18S9.  Open  and  dormant  partner. 

1896.  Etfect  of  dissolution. 

\9f:^).  What  constitutes  a  partnership. 

1897.  False  partner. 

ISOl.  Time  of  commencement. 

1898.  Denial  by  defendant. 

1S92.  Death  of  partner,  etc. 

1899.  Suits  by  and  against. 

1893.  Duration  and  dissolution. 

1900.  Executory  bond. 

§1887.  (1877.)  Ilotv  created.  A  partnership  may  be  created  either  by 
written  or  parol  contract,  or  it  may  arise  from  a  joint  ownership,  use  and 
enjoyment  of  the  profits  of  undivided  property,  real  or  personal. 

See  Phillips  tj«.  Nash,  .luly  term,  1872. 

§1888.  (1878.)  Extent  of  partnership.  As  among  partners,  the  extent 
of  the  partnership  is  determined  by  the  contract  and  their  several  inter- 
ests. As  to  third  persons,  all  are  liable  not  only  to  the  extent  of  their 
interest  in  the  partnership  property,  but  also  to  the  whole  extent  of  their 
separate  property. 

§1889.  (1879.)  Openpartner,  etc.  An  ostensible  partner  is  one  whose 
name  appears  to  the  world  as  such,  and  he  is  bound,  though  he  have  no 
interest  in  the  firm.  A  dormant  or  secret  partner  is  one  whose  connec- 
tion with  the  firm  is  really  or  j)rofessedly  concealed  from  the  world. 

Dormant  partner  to  be  sued  when  surety  or  indorser  gives  notice :  3  Kelly,  523.  See,  also, 
Phillips  v«.  Nash,  J  uly  term,  1872. 
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§1800.  (1880.)  Whfd  condtf/idcH  a  jxtrtym'Hldp.  A  joint  mU-rci^t  in 
tbc  ])iirt!i(!rH}n|)  |)r()j)orty,  or  a  joint  Ij)t/;n!St  in  tjio  profits  arKl  Iohh^^  of 
the  business^  (constitutes  a  ])artnerslii|)  as  to  tliird  ]>erHon.s.  A  common 
interest  in  profits  alone  (lo(«  not. 

What  fonslitntos  partners}) ip:  2  Kelly,  18;  8  Oa..  285;  14  na.,090;  ?,2  Oa.,  477 ;  ?j:>Ain .,  2V.', :  '.'/> 
Ga.,  2:54  ;  ;57  (hi  ,  IIT) ;  44  (Ja,.,  22S.  SUt.cd  in  :  29  (Ja.,  :M1,  f;28  ;  .'51  On...  (52;'.,  410  ;  '%  dn.,  :y.',2 ;_  42  Ga., 
226.  Pit,rt,n(!rsl)ii)  or  no  partn(;rsliii»  is  a  i)\(;i:  44  (};i.,  228.  SiiyinKS  of  one  partner  aK  evidence : 
/6.    See,  also,  Smitli  vh.  Siirrunerliri,  January  term,  187.'J. 

§1891.  (1881.)  Time  of  commcnceraent.  If  no  time  is  sy)eeified  for  the 
commencement  of  the  partnersliip,  it  commencces  immefliately. 

§1892.  (1882.)  Death  of  a  jjaHner  as  it  affects  continua/nce.  W  the 
contract  specMfies  tlio  term  for  which  the  partnersln*[)  is  formed,  it  will 
continue  for  that  time,  or  till  tlie  death  of  one  partner.  Ji'  it  is  desired 
to  continue,  notwithstanding  the  death  of  a  partner,  it  must  be  so  speci- 
fied. 

§1893.  (1883.)  Duration  and  dissolution.  If  there  is  no  agreement 
as  to  the  time  of  continuance,  the  partnership  is  at  will,  and  may  be  di.s- 
solved  at  any  time  by  any  partner  on  giving  three  months'  notice  to  his 
co-partners. 

§1894.  (1884.)  Tloto  it  is  dissolved.  Every  partnership  is  dissolved 
at  any  time  by  the  mutual  consent  of  the  parties,  by  the  death,  insanity, 
or  conviction  for  felony  of  one  of  the  parties,  by  the  marriage  of  a  ferae 
sole  partner,  by  the  extinction  of  the  business  for  which  it  was  formed, 
or  by  such  misconduct  of  either  partner  as  will  justify  a  Court  of  equity 
to  decree  a  dissolution. 

Money  drawn  out  by  consent  is  not  dissolution;  2  Kelly,  18.  What  "justifies;"  21  Ga.,  74  ; 
nnd  appointment  of  receiver;  lb.,-  18  Ga..  664;  38  Ga.,  179.  Ordered  at  law:  2SGa.,  68;  30  Gn., 
815  ;  35  Ga.,  84.  Decreed  before  time  fixed  by  articles  :  35  Ga.,  84.  As  to  indemnity  against  copart- 
nership debts:  35  Ga.,  113;  37  Ga.,  256. 

§1895.  (1885.)  Notice  of  dissolution.  The  dissolution  of  a  joartner- 
sliip  by  the  retiring  of  an  ostensible  partner  must  be  made  known  to 
creditors  and  to  the  world.  By  the  retiring  of  a  dormant  partner,  it 
must  be  made  known  to  all  who  had  knowledge  of  his  connection  vdih 
the  firm. 

Notice  of  dissolution  must  be  given  to  those  who  have  dealt  with  the  firm;  30  Ga.,  691,  What 
notice  necessary  ;  31  Ga.,  403.  What  is  proof  of  dissolution :  31  Ga.,  403,  619.  Presumption  as  to 
note  given  by  one  partner  to  another  about  which  nothing  is  said  on  dissolution;  32  Ga.,  22.  See, 
also,  Hewitt  vs.  Brummell,  January  term,  1873. 

§1896.  (1886.)  Effect  of  dissolution.     A  dissolution  puts  an  end  to  all 
the  powers  and  rights  resulting  from  the  partnership  to  the  partners, 
except  for  the  purpose  of  a  general  account  and  winding  up  the  business.  ?1917. 
As  to  third  persons,  it  absolves  the  partners  from  all  liability  for  future 
contracts  and  transactions,  but  not  for  the  transactions  that  are  past. 

Where  usurious  debt  is  divided  upon  dissolution;  22  Ga.,  193.  Effect  of  dissolution  in  this 
case:  38  Ga.,  121. 

§1897.  (1887.)  False  partner.  No  partnership  may  lawfully  insert  in 
their  firm  name  or  style  the  name  of  any  individual  not  actually  a 
copartner,  nor  continue  in  such  firm  name  or  style  the  name  of  a  retired  p.^oss.  "^" 
partner.  And  each  member  of  a  firm  violating  this  provision  shall  for- 
feit the  sum  of  one  hundred  dollars  for  every  day's  \'iolation,  to  be 
recovered  by  any  person  who  may  prosecute  for  the  same. 

§1898.  (1888.)  Denial  by  defendant.     Partnei^  suing  or   being  sued 
in  their  firm  name,  the  partnership  need  not  be  proved  unless  denied  by  '^%^^  ■^^^^'  ^' 
the  defendant,  on  oath,  upon  plea  in  abatement  filed. 

Plea  that  note  sued  on  was  not  made  by  one  member:  20  Ga..  1.  Onu.9  as  to  authority  of  one 
pnrtner  to  execute  note  :  23  Ga..  170;  25  Ga..  641.  Such  plea  is  plen  in  bar  :  25  Ga..  60S  :  39  Ga..  1S7. 
Plea  of  no  partnership — what  evidence  overcomes  :  32  Ga..  477,  Such  plea  is  not  a  dilatory  plea, 
required  to  be  sworn  to  at  first  term  ;  39  Ga.,  187.  Stated  in  ;  43  Ga.,  o'J.6:  evidence  to  controvert 
such  plea  may  be  introduced— when  :  43  Ga.,  526.    Sec,  also,  Treshman  vs.  Collier,  July  term,lS72. 


330 


PAET  II.— TITLE  III.— CHAPTER  I. 


Article  2. — Rights  ami  liabilities  of  partners  among  themselves. 


§1899.  (1889.)  Suits  hi/  and  against.  Judgments  may  be  entered  up 
and  execution  issue  in  the  name  of  the  linn  or  against  a  iirm.  And  ser- 
vice of  process  on  one  partner  Avith  a  return  of  ^\non  cM  inventus'^  as  to 
the  othei-s,  sliall  authorize  a  judguient  against  the  firm  binding^ all  the 
firm  assets  and  the  individual  property  of  the  one  served. 

Partners*  names  transi^osed  in  decree:  31  Ga,,  140.    Sec,  also,  Freshman  V8.  Collier,  July  term, 


Act  of  1S40.  C. 
^iS351,  357G. 


Act  of  l^^S.  C. 


IST: 


§1900.  (1890.)  E.vccidori/  bond.  In  all  legal  proceedings,  wherein  it 
becomes  necessarv  for  partners  to  give  bond,  any  one  of  the  partners 
may  execute  such  bond  in  the  firm  name. 

Attachment :  S  Ga.,  551. 


ARTICLE  II. 


EIGHTS  AXD  LIABILITIES  OF  PxVRTNERS  AMONG  THEMSELVES. 


?3132. 


§3177. 


Skctiox. 

1001.  Interest  of  ench. 

1002.  Insolvent  partner. 

1003.  Good  faith  iute)-  se. 

1004.  Power  of  each  partner. 


Skotion. 

1905.  Introducing  new  partner. 

1906.  Power  of  majority. 

1907.  Surviving  partner. 


§1901.  (1891.)  Interest  of  each.  Unless  otherwise  provided  in  the 
agreement,  partners  are  equally  interested  in  all  the  stock  or  property 
brought  into  the  business,  it  matters  not  by  which  partner,  are  equally 
entitled  to  share  the  profits,  and  equally  bound  to  pay  the  losses. 

§1902.  (1892.)  Contribution  in  case  of  insolvent  'partner.  If  one  of 
several  partners  j^roves  to  be  insolvent,  each  partner  is  bound  to  contrib- 
ute according  to  his  interest  to  sustain  the  pro  rata  loss  of  such  insolvent 
in  the  debts  of  the  firm. 

§1903.  (1893.)  Good  faith  inter  se.  The  strictest  good  faith  is  required 
among  partners,  and  that  which  would  not  amount  to  fraud  as  to  third 
persons,  may  be  such  a  violation  of  this  faith  as  to  justify  a  Court  of 
equity  to  compel  a  partner  to  give  up  any  advantage  thus  obtained. 

§1904.  (1894.)  Foiver  of  each  partner.  Every  partner  has  a  right  to 
examine  into  the  affairs  of  the  firm,  and,  unless  otherwise  agreed  to, 
have  joint  possession  of  its  effects,  to  collect  and  apply  its  assets,  to  con- 
tract or  otherwise  bind  the  firm  in  matters  connected  with  its  business, 
and  to  execute  any  writing  or  bond  in  the  course  of  the  business ;  at  no 
time  transgressing  tlie  privileges  of  other  partners  or  seeking  in  bad 
faith  to  evade  or  violate  their  wishes. 

What  contract  is  made  with  partner  in  his  individual  right,  and  on  hii?  own  security,  the  firm 
is  not  bound  :  8  Ga.,  285 ;  13  Ga.,  192 ;  31  Ga.,  088.  Contract  with  hotel  keeper  that  his  account  shall 
he  settled  Ijy  the  boiird  of  the  partners  :  14  Gn.,  699.  Privici  facie,  execution  of  instrument  in  the 
nnmeof  the  firm  binds  the  firm:  15  Ga.,  198.  Proof  of  want  of  authority:  15  Ga.,  198;  23  Ga., 
170.  Where  one  partner  accepts  a  draft  dawn  upon  him,  from  an  account  of  priv.ate  debt, 
the  firm  is  bound  :  15  Ga.,  2.53.  Ratification  :  16  Ga.,  424.  Bind  by  deed  :  16  Ga.,  424.  Acknowl- 
edgment of  service  :  17  Ga.,  .348.  Acts  of  party,  who  is  member  of  two  firms:  19Ga.,520.  "Pos- 
session:" 18Ga.,  664:  20  (Ja.,  842.  Mort^'age  to  secure  private  debt:  21  Ga.,  395.  Bind  by  what 
pettlement:  28  Ga..  219.  AVbere  money  is  used  by  partner  in  business  of  the  firm:  31  Ga.,  362. 
Evidence  as  to  authority  of  one  partner  to  sign  name  of  another :  31   Ga.,  403.    Sale  by  one,  of 

{partnership  property  in  payment  of  his  own  debt:  36  Ga.,  508.    Usurious  contract  by  one  partner 
)inds  the  firm  to  pay  legal  interest:  40  Ga..  107. 

§1905.  (1895.)  Introducing  nev:  pjartner.  No  partner  by  assigning 
his  interest  or  otherwise,  can  introduce  a  new  partner  without  the  con- 
sent of  the  others,  unless  such  power  is  reserved  in  the  contract. 

§1906.  (189G.)  Pov:er  of  majority.  Unless  otherwise  stipulated,  a 
majority  of  the  partners  must  control  on  any  question  within  the  scope 
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of  the  pjirtiicrsl)ip  })usinoss;  l>ut  outside;  of  Hur;li  business,  any  partner 
ni'<iy  veto  the  use  of  tin;  j)artii(;rs}ii[)  assets. 

§1JJ07.  (1897.)  Survivwf/  partner.  Tin;  siirvivin^^  partner,  in  c/d^i  of 
death,  lias  the  riglit  to  control  tlio  assets  of  the  firm  to  t!ie  exclusion  of 
the  legal  representatives  of  a  decHiased  f)artn(;r,  and  he  is  j)rliriarily  liable 
to  the  creditors  of  the  firm  for  th(;ir  d(;bts.  [J>ut  where  coj)artrier.shIps 
have  been,  or  shall  be,  dissolved  by  the  death  of  one  or  moie  jjailners, 
and  the  debts  of  the  firm  are  all  paid,  then  the  assets  of  the  firm,  as  far 
as  possible,  may  be  divided  m  hind  b(3tween  surviving  copartners  and  the 
re])resentatives  of  the  dead   coT)artner,  by  three;  disint(;rest(,'d  appraisers, 

1  1       .1  4-  IV     V  '    4     1  ]       4-1      {\    ]■  ,  r-  xi.;(a)Actof  ISW, 

chosen  by  the  i)arties  as  arbitrators,  or  appouited  by  the  Onhnary  or  tnCp,  i-;/, 
county  where  the  survivors  reside,  either  in  term  or  vacatiejn,  on  ai)i)lica- 
tion  of  either  party,  said  a])praisers  to  be  sworn  to  make  fair  a])|)raise- 
ments  and  divisions,  to  the  best  of  their  ability;  and  after  such  division 
the  representatives  of  the  dead  partners  shall  have  the  right  to  sue  in 
their  own  names  upon  all  choses  in  action  assigned  to  them  in  the  divi- 
sion.]   (a.) 

Representatives  cannot  be  sued  at  law  for  firm  debts:  1  Kelly,  489;  12  Ga.,  30;  loGa..  213. 
AVhetherthey  can  bo  sued  inequity:  lb.  Liable  to  iittachment,  when :  8  Ga.,632.  ^May  .sue  on 
note  given  by  one  partner  to  firm,  at  law:  13  Ga.,  366.  Ills  representatives  should  be  parties, 
when  :  21  Ga.,  6;  38  Ga.,  444.  Judgment  against  one  of  two  partners  may  be  revived  against  his 
representatives  :  24  Ga.,  415.  Rights  of  representatives  of  deceased  partner  as  against  firm  credi- 
tors :  29  Ga.,  276.  Surviving  partner  necessary  party,  when  :  33  Ga.,  105.  Partner  chuming  balance 
on  partnership  account  must  administer  to  secure  it:  Fountain  vs.  Urquhart,  March  term,  lb<34. 


ARTICLE  III. 


EIGHTS   AND   LIABILITIES   OF   PAETNEES   AS   TO   THIED    PEESOXS. 


Section. 

1908.  Secret  stipulations. 

1909.  Bound  by  acts  of  partner. 

1910.  Duty  of  agent. 

1911.  Matters  outside  of  partnership. 

1912.  Lending  money  to  partner. 

1913.  Purchasing  from  partner. 


Section. 

1914.  Indorsement,  etc. 

1915.  Liability  from  fraud  of  one  partner. 

1916.  For  torts  of  partner. 

1917.  Power  after  dissolution. 

1918.  Disposition  of  assets,  etc. 

1919.  Garnishment  on  partner's  interest. 


§1908.  (1(898.)  Secret  stipulations.  Third  persons  are  bound  by  no 
stipulations  among  the  partners  themselves,  unless  actual  notice  of  such 
stipulation  be  proven  prior  to  their  action. 

§1909.  (1899.)  Bound  by  ads  of  partner.  All  the  partners  are  bound 
by  the  acts  of  any  one,  within  the  legitimate  business  of  the  partnership 
until  dissolution  or  the  commencement  of  legal  process  for  that  purpose, 
or  express  notice  of  dissent  to  the  person  about  to  be  contracted  with. 

Markham  vs.  Hagan,  January  term,  1873. 

§1910.  (1900.)  Duty  of  agent.  An  agent  of  the  partnership  is  gener- 
ally bound  to  obey  each  partner.  If  contradictory  instructions  are  given 
by  different  partners,  he  is  not  bound  to  obey  either,  but  should  act  for 
the  best  interest  of  the  partnership. 

§1911.  (1901.)  Matters  outside  of  partner sliip.  Third  persons  acting 
Avith  a  partner  in  a  matter  not  legitimately  connected  with  the  partner- 
ship, have  no  right  against  the  firm  or  any  other  member. 

§1912.  (1902.)  Lending  money  to  j^cii'tner.  A  person  lending  money 
to  a  partner  for  the  firm  is  not  bound  to  see  to  its  application,  but  if  he 
knows,  or  has  reasonable  grounds  to  suspect  that  it  is  intended  to  be 
applied  to  other  purposes  than  the  business  of  the  firm,  he  cannot  recover 
it  from  the  partnership. 


^2159, 
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51^13.  (1003.)  Purchasiiif/  from  parfncr.  Third  persons  acquire  no 
title  to  partaei-ship  assets  by  })urehase  from  one  member,  when  notice  or 
a  reasonable  ground  of  suspicion  is  known  to  them  that  the  partner  is 
niisap}>lyiug,  or  seeks  to  misapply  such  assets. 

Liability  oi'  pnrtnor  applying,  etc.:  2  Kelly,  18.    Allter,  if  no  "notice,"  etc.:  2G  Ga.,  568. 

§1914.  (1004.)  Indorsements,  etc.  A  guaranty  or  an  accommodation 
indorsement  is  not  within  the  legitimate  business  of  ordinary  partner- 
ship. 

§1015.  (lOOo.)  Liabilifif  for  fraud  of  one  partner.  All  the  partners 
are  resj^onsible  to  innocent  third  persons  for  damages  arising  from  the 
fraud  of  one  partner  in  matters  relating  to  the  partnership. 

§1016.  (1006.)  For  torts  of  partner  or  servant.  Partners  are  not 
responsible  for  torts  committed  by  a  co-partner.  For  the  negligence  or 
{2301.  .torts  of  their  agents  or  servant  they  are  responsible  under  the  like  rules 

with  individuals. 

§1017.  (1007.)  Poicer  after  dissolution.  After  dissolution,  a  partner 
has  no  power  to  bind  the  firm  by  a  new  contract,  or  to  revive  one  already 
K1896, 2937.  f^y  any  cause  extinct,  nor  to  renew  or  continue  an  existing  liability,  nor 
change  its  dignity  or  its  nature. 

Contract  of  indorsement:  5  Ga..,  160.  Where  creditor  takes  individual  note  of  one  partner 
nfter  dissolution  in  renewal  of  old  note:  20  G;i.,  25!).  Where  holder  of  firm  note  renews  it  with 
one  partner  extending  day  of  payment  after  dissolution,  and  Avithout  notice  to  other:  24  Ga.,  310; 
stated  in  2-5  Ga..  714.  Where  notice  of  dissolution  is  not  given:  30  Ga.,  691.  Ratification  of  such 
contract:  30  Ga.,  863. 

§1018.  (1008.)  Disposition  of  assets  among  creditors.     When  a  part- 
nership is  insolvent,  and  one  of  the  partners  is  deceased  insolvent,  the 
iziu  creditors  of  the  partnership,  in  equal  degree  with  individual  creditors, 

cannot  claim  to  share  in  the  individual  assets  of  the  deceased  partner 
until  the  individual  creditors  shall  have  first  received  upon  their  debts 
such  a  per  centage  from  the  individual  assets  as  such  partnership  credi- 
tors have  received  from  the  partnership  assets. 

Doctrine  of  lien  of  two  funds  applied :  6  Ga.,  393  ;  16  Ga.,  165.  On  this  rule ;  9  Ga.,  319  ;  19  Ga., 
87  :  21  Ga..  155,  398  ;  24  Ga.,  62-5  ;  27  Ga.,  302 ;  28  Ga.,  371 :  29  Ga.,  276.  What  is  individual  property  : 
19  Ga.,  190.    See,  also.  Camp  V8.  Mayer,  July  term,  1872. 

§1010.  (1000.)   Garnishment  on  partner^s  interest.     The  interest  of  a 

gS276.  partner  in  the  partnership  assets  may  be  reached  by  a  judgment  creditor 

by  process  of  garnishment  served  on  the  firm,  and  shall  not  be  subject  to 

levy  and  sale.     The  ]ie.a  on  such  interest  shall  attach  from  the  elate  of 

the  judgment  against  the  partner. 

Formerly  subject  to  levy  and  sale:  21  Ga.,  395;  43  Ga..  326.  Where  partners  subdivide  debt, 
making  one  part  payable  to  one  partner:  23  Ga..  164.  Garnishment  directed  to  one  partner  only  : 
24  Ga..  625.  "  Must  be  reached  by  garnishment:"  28  .Ga.,  68;  43  Ga.,  325.  This  section  and  ^3276 
construed :  U)  Ga.,  104. 
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AirrrcLE  IV. 


LIMITED    PAllTXERSJIIP. 


Section. 
l!)2().  Litnitorl  partnerships. 
1921.  J  low  coiistitut,(;(i. 
li)22.  ]>ui-iii(>^,s,  by  whom  conduotod. 
W23.  Cci'tilicn-tc,  .spocilicii-tion  of. 
1024.  Ackn()wl<Ml(i,iiiciil,  of. 
11125.  Certificjitc  aiid  powern,  how  filed. 
l'.)2().  Allidnvit  of  Kenenil  i);i.rtnorB. 
H>27.  Jiifonir;il  iiartnerships. 
]ii28.  PLil)lie!iiioii. 
1.120.  Evidence  of  i)ublieiition. 

1030.  lliuiewiil  or  eoiitiuuance  of. 

1031.  Disaolutiou  of. 


VX',2.  Niunes  of  the  firm. 

]033.  iSiiiLs,  how  hroii^lit. 

lO.'U.  Stoek  not  to  }>(■  withdrawn. 

](Ki5.  Interest  find  i>rofil,.-'. 

103(1,  Spef.iiil  pjirtner,  etc. 

1037.  Ijjjihility  of  Ken<'rjil  pjirtnera. 

1<»38.  (iiiilty  of  friiiid.  liow  punished. 

10:'/».  Fniudiilont  n<A(s]nni:nt:-. 

]i)li).  (iciiei-;il  orsp(;ciiil  piirtners. 

I'OJl.  Ijiiihility  of  .speei.'d  j^jirtners. 

1042.  Not  to  ehiini  eredit,  when. 

1943.  Disaolution,  how  eil'eeted. 


§1920.  (1910.)  By  tvhom  formed, for  zoJiat  purposes.  Limited  partncr- 
sbips  for  the  transaction  of  any  mercantile,  commercial,  mechanical,  manu- 
facturing, mining  or  agricultural  business  within  tliis  State,  inay  jjc 
formed  by  two  or  more  persons,  upon  the  terras,  Avith  the  rights  and  pow-  Act  of  1S37,  C. 
ers,  and  subject  to  the  conditions  and  liabilities  herein  prescribed;  Init^'"^^'^' 
the  provisions  of  this  Act  shall  not  be  construed  to  authorize  any  such 
partnership  for  the  ])urpose  of  banking  or  making  insurance. 

§1921.  (1911.)  How  constituted.  Such  partnerships  may  consist  of 
one  or  more  persons,  who  shall  be  called  general  ^^^rtners,  and  who  shall 
be  jointly  and  severally  responsible  as  general  partners,  and  of  one  or -^"^l^^  ^^^^~'  ^• 
more  persons  who  shall  contribute  in  actual  cash  a  specific  sum  as  capital 
to  the  common  stock,  who  shall  be  called  special  partners,  and  who  shall 
not  be  liable  for  debts  of  the  partnersliip  beyond  the  fund  so  contributed 
by  him  or  them,  to  the  capital,  except  as  hereinafter  provided. 

§1922.  (1912.)  Business,  by  whom  transacted.  The  general  partners 
only  shall  be  authorized  to  transact  business,  and  to  sign  for  the  partner- p.^5S5. 
ship,  and  to  bind  the  same. 

§1923.  (1913.)  Specificoiions  of  certificate.     Persons  desirous  of  form- ,      f  iss-  c 
ing  such  partnership  shall  make,  and  severally  sign  by  themselves,  or  p.  5So. 
attorney  in  fact,  a  certificate  which  shall  contain — 

1.  The  name  of  the  firm  under  which  such  partnership  is  to  be  con- 
ducted. 

2.  The  general  n-ature  of  the  business  intended  to  be  transacted. 

3.  The  names  of  all  the  general  and  special  partners  inserted  therein, 
distinguishing  which  are  general  and  which  are  special  partners,  and 
their  respective  places  of  residence. 

4.  The  amount  of  capital  which  each  special  partner  shall  have  con- 
tributed to  the  common  stock. 

5.  The  period  at  which  the  partnership  is  to  commence,  and  the  period 
at  Y^diich  it  shall  terminate ;  and  when  made  by  such  attorney  in  fiict,  the 
power  of  the  attorney  duly  authenticated  shall  be  recorded  along  with 
such  certificate. 

§1924.  (1914.)  Hoiv  achnowledged.     The  certificates  shall  be  acknowl- 
edged by  the  several  persons  signing  the  same,  or  their  attorney  in  lact,--^<^!, 9^1^37,  c. 
before  a  Judge  of  the  Superior  Court,  Ordinary,  or  a  Justice  of  the 
Peace,  or  Notary  Public,  and  such  acknowledgment  shall  be  certified  by 
the  officer  before  whom  the  same  is  made. 

§1925.    (1915.)    Certificates  and  poircrs  of  attorney,  when  and  where  xct  oj  is^,  c. 
fed.      The  certificate  and  jwwer  of  attorr.ey   in  fact,  so  acknowleilged  p-  ^^^* 


334  PART  II.— TITLE  III.— CHAPTEE  I. 

Limited  partnership. 


aiul  ccrtitioJ,  shall  bo  iiU\l  in  the  office  of  tlie  dork  of  the  Superior 
Court  of  the  oouuty  iu  whioli  the  principal  place  of  business  of  the  part- 
nership shall  bo  situated,  and  also  be  reoorJod  by  hiui  at  larii;e  iu  a  book 
to  W  kept  for  that  purpose  open  to  public  iuspection.  If  the  partnership 
shall  have  places  of  business  situated  in  diilercnt  counties,  a  transcript  of 
the  con  ideate,  and  power  of  attorney  in  fact,  and  of  acknoAvlodgnieut 
thereof,  chdy  eertitiod  by  the  clerk  in  whose  office  it  shall  be  filed,  under 
his  official  seal,  shall  be  tiled  and  recorded  in  like  manner  in  the  ofHce  of 
the  clerk  of  the  Superior  Court  in  every  such  county ;  and  the  clerk  for 
each  and  every  registry  rcijuired  by  this  Act  shall  be  entitled  to  the  sum 
of  five  dollars. 

§1926.  (1916.)  Alfidavit.  At  the  time  of  filing  the  original  certificate, 
Avith  the  evidence  of  the  acknowledgment  thereof,  as  before  directed,  an 
affidavit  or  affidavits  of  the  several  general  partners  shall  also  be  filed  in 

Actof  1S3"  c.  the  same  office,  stating  that  the  sums  specified  in  the  certificate  to  have 

p.  obo.  been  contributed  by  each  of  the  special  partners  to  the  common  stock 

have  been  actually  and  in  good  faith  paid  in  cash,  and  a  certified  copy  of 
such  certificate,  power  of  attorney,  and  affidavits,  shall  be  evidence  in  all 
Courts  and  places  whatever. 

§1927.  (1917.)  Informal  partnerships.  No  such  partnerships  shall  be 
deemed  to  have  been  formed  until  such  a  certificite  as  is  herein  mentioned 
shall  have  been  made,  acknowledged,  filed  and  recorded,  nor  until  an 
affidavit  shall  have  been  filed  as  above  directed ;  and  if  any  false  state- 

p^l^l^^''  ^'  ment  be  made  in  such  certificate  or  affidavit,  or  if  such  partnership  busi- 
ness be  commenced  before  such  certificate  or  affidavit  is  filed,  all  the  per- 
sons interested  in  such  partnership  shall  be  liable  for  all  the  engagements 
thereof  as  general  partners. 

§1928.  (1918.)  How  published ,  The  partners  shall  publish  the  terms 
of  the  partnership,  when  registered,  for  at  least  six  weeks  immediately 
after  such  registry,  in  [at  least  two  newspapers  published  in  the  county 
in   which  the  place  of   business  is  situated :    Provided^   there  are  two 

t^m.'^^^'^'  ^'  newspapers  there  published  ;  but  if  not,  then  in  one;  and  if  no  newspa- 
per should  be  published  in  the  county  in  which  the  business  is  to  be 

^i^Actof  uth  transacted,  the  notice  shall  be  published  in  the  newspaper  in  which  the 
^  "    '  '       sheriff  advertises  ;]  (a)  and  if  such  publication  be  not  made  within  two 
months  from  the  filing  of  such  certificate  and  affidavit,  the  partnership 
shall  be  deemed  general. 

§1929.  (1919.)  Evidence  of  puhlicaiion.  The  affidavits  of  the  publi- 
cation of  such  notice  ])y  the  printers,  publishers  or  editors  of  the  news- 

p.^isSl" '^^^"' ^'  p^U^''-'i's  ii^  which  the  same  sliall  be  published,  may  be  filed  in  the  office  of 
the  clerk  of  the  Superior  Court  in  which  the  certificate  has  been  filed,  and 
shall  be  evidence  of  the  facts  therein  contained. 

§1930.  (1920-.)  Renevml  or  continuance  of  partnership.  Every  renewal 
or  continuance  of  such  partnership  beyond  the  time  fixed  for  its  duration, 
shall  be  certified,  acknowledged  and  recorded,  and  an  affidavit  of  a  gcn- 

p.  5S6.  *  '  eral  partner  be  made  and  filed,  and  notice  be  given  in  the  manner  herein 
required  for  its  original  formation;  and  every  such  partnership  which 
shall  be  othcrv/isc  renewed  or  continued  shall  be  deemed  a  general  part- 
nership. 

§1931.  (1921.)  Alterations  of  names ,  etc.^  deemed  a  dissolution.    Every 

p.^'lbef  ^^^^'  ^'  alteration  which  shall  be  made  in  the  names  of  the  partners,  in  the  nature 
of  tlie  business,  or  in  the  capital  or  shares  thereof,  or  in  any  other  matter 
specified  in  the  original  certificate,  shall  be  deemed  a  dissolution  of  the 
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partnership;  and  evory  sih;1i  ])arln(!rHliip  \vln(^h  nhall  in  any  rriMJinorbo 
carried  on  after  any  mch  alteration  .sliall  have  \)(t(tn  made;,  nhaJl  he 
deemed  a  general  partnershif),  unless  ren(;wed  as  a  special  partnership 
aecordin<^  to  the  provisions  oftlu;  hist  section. 

§1932.  (1922.)  Frnii'timac.     Tlie  husincss  of  the  partnershij)  shall  ho^^^  ^^^.  j^^,>  ^, 
conducted  under  a  firm  in  which  thesnames  of  the  general  partners  only  p.'%7. 
shall  be  inserted  without  the  addition  of  the  word  "company/^  or  any 
other  general  term;  and  if  the  name  of  any  s})eeial  partner  shall  he  used 
in  such  finn,  he  shall  be  deemed  a  general  })artner. 

§1933.  (1923.)  Suits.  Suits  to  be  brought  by  any  partnership  to  bo 
formed  under  this  Code,  shall  be  in  the  name  or  names  of  the  general  Act  of  1S37,  c. 
partners  only,  and  suit  against  such  partnership  shall  be  brought  against  ^'•^'• 
the  general  partners  only,  except  in  eases  where  the  special  partner  shall 
be  rendered  liable  as  general  partners,  in  which  cases  suits  may  be  brought 
against  all  tlie  partners  jointly  or  severally,  or  any  one  or  more  of  the 
special  partners  may  be  sued  in  the  same  action  with  the  general  part- 
ners. 

§1934.  (1924.)  Capital  stock  not  to  be  withdrawn.  No  part  of  the  sum 
which  any  special  partner  shall  have  contributed  to  the  capital  stock  shall 
be  withdrawn  by  him  or  paid  or  transferred  to  him  in  the  shape  of  divi-  ^^5^7^  ■^*""'  ^' 
dends,  profits  or  otherwise,  at  any  time  during  the  continuance  of  the 
partnership,  but  any  partner  may  annually  receive  lawful  interest  on  the 
sura  so  contributed  by  him,  if  the  payment  of  such  interest  shall  not 
reduce  the  original  amount  of  such  capital ;  and  if,  after  the  payment  of 
such  interest,  any  profits  shall  remain  to  be  divided,  he  may  also  receive 
his  portion  of  such  profits,  but  shall  not  be  liable  for  any  debts  previously 
contracted  by  the  general  partners.  ^ 

§1935.  (1925.)  Interest  and  profits^  etG.    If  it  shall  appear  that,  by  the 
payment  of  interest  or  profits  to  any  special  partner,  the  original  capital  Act  of  iss:,  c. 
has  been  reduced,  or  the  firm  shall  be  unable  to  pay  its  debts,  the  partner  ^^■^'' 
receiving  the  same  shall  be  bound  to  restore  the  interest  or  profits  received 
by  him  necessary  to  make  good  his  original  share  of  the  original  stock. 

§1936.  (1926.)  Privileges  and  UabUitles  of  special  partners.  A  special 
partner  may,  at  any  time,  examine  into  the  state  and  progress  of  the  part- 
nership concerns,  and  may  advise  as  to  their  management,  but  he  shall  i^^^  ^f  1537,  c. 
not  transact  any  business  on  account  of  the  partnership,  nor  be  employed  p-  •^-"• 
for  that  purpose  as  agent  or  otherwise.  If  he  shall  interfere  contrary  to 
these  provisions,  he  shall  be  deemed  a  general  partner ;  but  he  may  act 
as  the  attorney  or  counselor  at  law,  or  in  equity,  for  the  partnership,  with- 
out being  liable  to  become  a  general  partner. 

§1937.  (1927.)   Liability  of  general  partners.    The  general   partners 
shall  be  liable  to  account  to  each  other,  and  to  the  special  partners,  for  p.^^s;.  ^'^''    * 
their  management  of  the  business  of  the  firm,  both  in  law  and  equity,  as 
other  partners  are  now  by  law  and  equity. 

§1938.  (1928.)  Partners  gmUy  of  fraud,  etc.  Every  partner  who  shall 
be  guiltty,  of  any  fraud  in  the  affairs  or  business  of  the  partnei*sliip,  shall  Act  of  issT,  c. 
be  liable  civilly  to  the  party  injured,  to  the  extent  of  his  damage,  and  ^'-  ^' • 
shall  also  be  liable  to  an  indictment  for  a  misdemeanor,  punishable  bv 
fine  or  imprisonment,  or  both,  at  the  discretion  of  the  Superior  Court,  by 
w^hich  he  shall  be  tried. 

§1939.  (1929.)  Fraudulent  assignments  invalid.     Every  sale,  assign- 
ment or  transfer  of  any  of  the  property  or  effects  of  such  partnership,  p.V:.   ^" 
made  by  such  partnership,  when  insolvent,  or  in  contemplation  of  insol- 
vency, or  after  or  in  contemplation  of  the  insolvency  of  any  partner,  with 
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the  intent  of  giving  a  preference  to  any  creditor  of  such  partnei-ship  or 
insolvent  partner  over  other  creditors  of  such  })artnership,  and  every  judg- 
ment eonfes>(.\l,  lien  created,  or  security  given  by  8ueh  partnership^  under 
the  like  eireunistances,  and  Avith  the  like  intent,  shall  be  void,  as  against 
the  cRxlitoi's  of  such  partnership. 

§liUO.  (1930.)   By  general  or   sjjecial.  j)(^i'fners.     Every   such   sale, 
assignment  or  transfer  of  any  of  the  pro})erty  or  effects  of  a  general  or 
Act  of  iSoT.  c.  s]>ecial  partner,  who  may  have  become  liable  as  a  general  partner,  made 
p.  5S7.  1)^-  ^^i^.Ij  general  or  special  partner  when  insolvent  or  in  contemplation  of 

insolvency,  or  after  or  in  contemplation  of  the  insolvency  of  the  partner- 
ship, with  the  intention  of  giving  to  any  creditor  of  his  own,  or  of  the 
partnership,  a  preference  over  creditors  of  the  partnership;  every  judg- 
ment confessed,  lien  created,  or  security  given  by  any  such  partner  under 
the  like  circumstances,  and  with  the  like  intent,  shall  be  void  as  against 
the  creditors  of  the  partnership. 

§1941.  (1931.)  L'mbiUtij  of  special  partners  J  etc.    Any  special  partner 
who  shall  violate  any  provision  of  the  two  last  preceding  sections,  or  who 
Actof  1S37.  c.  cliall  concur  in,  or  assent  to  any  sucli  violation  by  the  partnership,  or  by 
any  individual  partner,  shall  be  liable  as  a  general  j)artner. 

§1942.  (1932.)  Special  partnerSj  etc.  In  case  of  the  insolvency  or 
Act  of  1837  c.  l^ankruptcy  of  the  partnership,  no  special  partner  shall,  under  any  cir- 
p.  5Si.  cumstances,  be  allowed  to  claim  as  a  creditor  until  the  claims  of  all  the 

other  creditors  of  the  partnership  shall  be  satisfied. 

§1943.  (1933.)  Dissolution,  how  effected.  No  dissolution  of  such  part- 
nership, by  the  acts  of  the  parties,  shall  take  place  previous  to  the  time 
specified  in  the  certificate  of  its  renewal,  until  a  notice  of  such  intended 
dissolution  shall  have  been  filed  and  recorded  in  the  clerk's  office  in 
which  the  original  certificate  was  recorded,  and  published  at  least  once  a 
week  for  four  weeks  in  a  newspaper  printed  in  each  of  the  counties  where 
i^^l-1^  1S37,  c,  the  partnership  has  places  of  business ;  but  if  no  newspaper  be  printed  in 
such  counties,  then  the  notice  shall  be  published  for  four  weeks  in  all  the 
newspapers  in  the  city  of  Milledgeville,  which  notice  shall  be  signed  by 
all  the  partners,  or  their  representatives :  Provided,  that  nothing  herein 
contained  shall  be  so  construed  as  to  affect  the  collection  of  any  demand 
against  either  of  the  special  partners  which  may  have  been  contracted 
previously  to  the  commencement  of  such  special  partnershi]}. 

Gf.xkral  Note  on  Chapter  I — (Partnership.) — Power  of  piirtners  to;ilter  or  dissolve  the  part- 
nership contract:  2  Kelly.  18.  Admissions  of:  2  Kelly,  244;  13  Ga..  206;  16  Ga..  424;  17  Ga.,  300;  32 
Ga.,  477,  Attachment  iigainst  non-resident  partner:  8  Ga.,  532.  Where  one  xirm  purchased  goods 
and  transferred  to  another  composed  of  sanie  pnrties  for  no  valuable^  consideration :_  9  Ga.,  449' 
An.swer  of  one  partner  to  charge  co-partner:  13  Ga.,  206.  Payment  on  joint  note  within  six  year 
takes  it  out  of  the  statute  of  limit  at  ions  as  against  a  co-promisor:  14  Ga.,  641.  Entries  in  firm  books  : 
14  Ga.,  C/M,  On  the  rule  that  realty  belonging  to,  is  to  Idc  treated  as  personalty:  15  (}a.,  446;  27  G>x., 
47.  Acknowledgment  of  service  ))y  :  17  (in.,  348.  Receiver  appointed,  when  :  I'^Ga.,  664  ;  21  Ga.,  74; 
3S  Ga.,  179.  Partners  are  tenants-in-common  of  realty  belonging  to  firm:  19  Ga.,  14.  Lien  against 
one  partner  asserted  against  firm:  19  (il-a.,  591,  Suits  at  law  between  partners:  19  Ga.,  599;  44 Ga., 
454.  Statute  of  limitations  begins  to  run  in  favor  of  one  partner  against  'Jinolher,  when  :  20  Ga.,  556. 
What  evidence  admissible  in  claim  case;,  as  to  bill  of  p)-operty  sold  by  pa.rtnership:  21  Ga.,  395. 
Where  intestate's  estate  is  inv(dved  in  two  partnerships:  21  (J!a.,  442.  Usuri(>us  debt:  22  (^a.,  193; 
4u(ia..l07.  Presumption  of  solvency:  28  Ga.,  68;  and  that  a,pparent  interest  of  partner  is  his 
})ctual  interest :  Ifj.  J'ublication  of  letters  between  partners,  enjoined  after  dissolution :  29  Ga., 
161.  Person  holding  himself  out  as  member  of  firm:  29  Ga.,  285.  Proof  of  partnership  (from  adop- 
tion of  firm  name):  31  (ia.,  403:  (from  general  reputa.tion— printed  hand-bills:  40  Ga.,  222.)  _  Pre- 
sumption of  continuance  of:  31  Ga.,  403.  Whore  one  partner  carries  on  the  same  business,  in  the 
game  place,  In  a  separate  house  for  his  sole  benefit:  33(}a.,  500.  l*a,rtnevship  in  the  practice  of 
law:  .'i4  (/a..  .'^88.  Where  partner  takes  cha,rge  of  a.ssets  refjiiired  to  indemnify  copartner  against 
firm  liabiliti(;s :  35  Ga.,  113.  Where  firm  i)laced  its  assets  in  hands  of  clerk  for  settlement  of  their 
biisine-s  and  he  alleges  thsit  he  has  jKiid  a  jiortion  of  said  de))ts  out  of  his  own  money:  36  (hi.,  484. 
Competency  of  prirtners  and  tlieir  representatives  under  Act  on866:  36  G a..  520,  565;  37  Ga.,  586, 
62:3;  39  Ga..  1>56.  Partner  who  is  attorney,  who,  on  dissolution  collects  firm  debts  may  cha,rgo  com- 
mission, when:  37  Ga.,  299.  Amendment  of  misnomer  in  Christian  name  of  decea.sed  p.irtncr:  38 
(in.,  444.  Possessory  warrant  between,  does  not  lie  until  formal  division  of  firm  property  :  40  Ga., 
328.  Individual  property  is  not  inr-luded  in  irif>rtgagc  executed  by  pa.i'iners  unless  si)ecially 
described:  4!'Ga.,  527.  Where  one  partner  assigns  his  interest  in  paTtnershijj  ventures,  remain- 
int'  in  the  hand  of  the  other:  Fountain  ?;/».  lJiuuha)-t,  March  term,  1861.  ,See,  also,  Phillips  fs. 
>'aah,  July  tc;m,  1872;  IIari>er  vn.  Wrigley,  and  Hewitt  vo.  lirummelj  January  term,  1873. 
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ARTICLE  I. 
general  principles. 


Section'. 

1944.  Relation  of  debtor  and  creditor. 

1945.  Rights  of  creditors  favored. 

1946.  Equitable  assets. 

1947.  Attacking  judgments. 


Section. 

1948.  Pursuing  two  remedies. 

1949.  Compulsory  election. 

1950.  Obligations  in  writing. 

1951.  Exceptions. 


§1944.  (1934.)  Relation  of  debtor  and  creditor.  "Whenever  one  person, 
by  contract  or  by  law,  is  liable  and  bound  to  pay  to  another  an  amount 
of  money,  certain  or  uncertain,  the  relation  of  debtor  and  creditor  exists 
between  them. 

§1945.  (1935.)  Rights  of  creditors  favored.  The  rights  of  creditors 
should  be  favored  by  the  Courts,  and  every  remedy  and  facility  afforded 
them  to  detect,  defeat  and  annul  any  effort  to  defraud  them  of  their  just 
rights. 

§1946.  (1936.)  Equitable  assets.     Courts  of  equity  should  assist  credi- ^3153^ 
tors  in  reaching  equitable  assets  in  every  case  where  to  refuse  interference 
would  jeopard  the  collection  of  their  debts. 

§1947.  (1937.)  Attaching  judgments.    Creditors  may  attack  as  fraud u- ^^3317^  ^59^. 
lent  a  judgment  or  conveyance,  or  any  other  arrangement  interfering 
with  their  rights,  either  in  law  or  in  equity. 

§1948.  (1938.)  Pursuing  tivo  remedies.  The  creditor  cannot  pursue 
the  person  and  property  of  the  debtor  at  the  same  time,  except  in  cases 
specially  provided  for;  but  the  process  last  sued  out  shall  be  void. 

§1949.  (1939.)   Compulsory  election.     As  among  themselves,  creditors 
must  so  prosecute  their  own  rights  as  not  unnecessarily  to  jeopard  the 
rights  of  others ;  hence,  a  creditor  having  a  lien  on  two  funds  of  the  ^^3147^  3151, 
debtor  equally  accessible  to  him,  will  be  compelled  to  pursue  the  one  on 
which  other  creditors  have  no  lien. 

stated  in  8  Ga.,  462 ;  16  Ga.,  165 ;  24  Ga.,  347 ;  27  Ga.,  47 ;  39  Ga.,  320.    Doctrine  applied  in  favor    ^ 
of  surety :  6  Ga.,  393 ;  17  G;:\.,  94.    See  note  to  gl918.  ^ 

§1950.  (1940.)   Obligations  ichich  7nust  be  in  tcriting.     To  make  the  ^ 
following  obligations  binding  on  the  promiser  the  promise  must  be  in  pi^e  t,  p/iliTT. 
writing,  signed  by  the  party  to  be  charged  therewith,  or  some  person  by  ''-^^^ 
him  lawfully  authorized,  viz. : 
22 
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1.  A  pwmise  by  an  executor,  administrator,  guardian,  or  trustee  to 
answer  damages  out  of  his  own  estate. 

Act  of  iS5i-*52.      2.  .V  jH-omise  to  answer  for  the  debt,  deflxult,  or  miscarriage  of  another. 

**■  *■  ^'  Proniiso  to  indomnify  a  person  for  becoming  surety  to  another:  1  Kelly,  29k    Promise  by  luis- 

bnnii  to  answer  lor  debt  of  wife:  o  Ga.,  14.  Written  promise  to  answer,  ete..  not  valid  at  common 
law  uuloss  it  shows  a  consideration:  6  Oia..  ;W;  15  Ua.,  ;>21 ;  but  valid  without  it  by  the  Act  of 
lS.^1-2:  IT  iJa.,  otiS:  wliich  Act  was  not  repealed  by  the  Act  of  ISfxi-G,  (p.  2\0:)  IM)  (5a.,  901  ;  :V2  Ga., 
]"JS.  Account  books  insulhcieut  per  sc  to  make  party  liable  ibr  the  debts  of  another:  8  Ga.,  74. 
Parol  promise  void,  whether  absolute  or  conditional :  21  Ga.,  28S.  What  promise  sood ;  30  Ga., 
4SS:  ^io  Ga..  2oS;  oti  Ga.,  oSl :  40  Ga..  t)5;  43  Ga.,  187;  45  Ga.,  138.  Goods  furnished  on  recommenda- 
tion :  19  Ga., 305,  310 ;  2ti  Ira..  1241.  See,  also,  44  Ga.,  71,  and  Young  vs.  Moody,  and  Kopcr  vs.  Harris, 
and  Davis  r*.  Cox,  January  term,  1873. 

3.  Any  agreement  made  upon  consideration  of  marriage,  except  mar- 
flTTo.              riage  articles  as  hereinbefore  provided. 

Parol  marriaare  agreement :  30  Ga.,  528. 

4.  Any  contract  for  sale  of  lands,  or  any  interest  in,  or  concerning 
them.   • 

Trust  inland:  5  Ga.,  341.  Admissions  of  parol  agreement:  8  Ga.,  457.  Parol  lease  :  12  Ga., 
386.  Must  be  proven,  how  :  17  Ga.,  559.  What  is  a  parol  contract  for  sale  of  lands  :  30  Ga.,  544  ;  35 
Ga.,  2.58 ;  4-5  Ga.,  182.  331.  Easement :  29  Ga.,  250,  and  45  Ga.,  331.  See,  also,  Eawson  vs.  Bell,  July 
term,  1872;  Hooper  vs.  Dwinnell,  January  term,  1873. 

5.  Any  agreement  (except  contracts  with  overseers)  that  is  not  to  be 
f22io.       .       performed  within  one  year  from  the  making  thereof. 

Goods  t  "ic  delivered  within  a  year,  but  the  price  to  be  paid  afterwards  :  1  Kelly,  348.  What 
agreement  falls  under  this  provision  :  22  Ga.,  1;  34  Ga.,  152.  Where  the  contingency  may  happen 
within  a  year:  24  Ga.,  506:  34  Ga.,  152.  Agreement  made  14th  December,  1856,  for  rent  of  house 
and  lot  for  1857 :  31  Ga.,  507.    "  Overseers :"  16  Ga.,  154 ;  26  Ga.,  551. 

Act  of  1853-  ^'  -^^^y  pi'oi^^ise  to  revive  a  debt  barred  by  the  acts  of  limitation. 

:\;\'*     ^.,  Xew  promise,  effect  of,  how  sued  on :  6  Ga.,  21 ;  7  Ga.,  505 ;  12  Ga.,  615 ;  18  Ga.,  381. 

ii'Jo^,  2934. 

7.  Any  contract  for  the  sale  of  goods,  wares  and  merchandise  in  exist- 
ence, or  not  in  esse,  to  the  amount  of  fifty  dollars  or  more,  except  the 
buyer  shall  accept  part  of  the  goods  sold  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment. 

Where  such  contract  is  executory:  6  Ga.,  554.;  goods  in  esse:  lb.;  cotton  included  under 
"goods,"  etc.:  lb.  Delivery  of  goods:  20  Ga.,  574 ;  30  Ga.,  637.  Acceptance  and  receipt  of:  25 
Ga.,  215.  ^Vhat  contract  falls  under  this  provision  :  25  Ga.,  391 ;  29  Ga.,  294;  30  Ga.,  637.  Effect  of 
letter  acknowledging  contract:  29  Ga.,  294.  See,  also.  Rust  vs.  Shackleford,  January  term,  1873, 
and  Bowers  vs.  Anderson  :  lb. 

Gen'eralM'otr  ox  ?1950. — Obligations  which  mustbein  writing,  how  declared  on:  13Ga.,195. 
Statute  of  frauds  must  be  plead,  when:  13  Ga.,  451. 

Act  of  i853-'54,      §1951.  (1941.)  Exceptions.     The  foregoing  section  does  not  extend  to 
^"^>ifl--  '!;«  the  following  cases,  viz.: 

Act  of  1850-00,  1  1         1  p  n  i 

p.  2-*^-  1.    >v  hen  the  contract  has  been  lully  executed. 

Stated  in  1  Kelly,  348. 

2.  Where  there  has  been  performance  on  one  side,  accepted  by  the 
other  in  accordance  with  the  contract. 

3.  AVhere  there  has  been  such  part  performance  of  the  contract  as 
would  render  it  a  fraud  of  the  party  refusing  to  comply  if  the  Court  did 
not  compel  a  performance. 

As  to  part  performance,  see  6  Ga.,  590;  9  Ga.,  80;  14  Ga.,  683;  15  Ga.,  445 ;  23  Ga.,  431 ;  24  Ga., 
402;  27  Ga.,  125,  485:  28  Ga.,  105;  30  Ga.,  96,  156,  336;  33  Ga.,  9;  34  Ga.,  152;  37  Ga.,  26:  38  Ga.,  232; 
41  Ga.,  71 :  42  Ga.,  207;  43  Ga.,  569;  45  Ga,,  182,  331 ;  Durha,m  vs.  Roberts,  March  term,  1864;  Raw- 
son  vs.  Bell,  July  term,  1872;  Roper  vs.  Harris,  January  term,  1873;  Hooper  vs.  Dwinnell :  lb. 

Gkn'eral  XoTR  OK  Article  I.— Substitution  of  one  debtor  for  another:  19  Ga.,  551;  20  Ga., 
403  ;  .38  Ga.,  286,  514.  Debtors,  when  discharged  :  20  Ga.,  403.  415.  May  put  creditor  in  a  condition 
to  get  judgment  on  their  debts  before  other  creditors  can  get  judgment  on  theirs,  by  giving  small 
notes  for  large  debt :  18  Ga.,  618 ;  22  Ga.,  466 ;  23  Ga.,  616, 

*Thi?  Act  was  omitted  from  the  published  volume  of  the  Acts  of  that  year,  it  may  be  found  in 
Actg  of  18-55- '5^3,  p.  238. 
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1952.  Void  acts. 


ARTICLE  IL 


ACTS   VOID   AOAINST   CREDITORS. 


SRfiTroN. 

1963.  Legal  prefcrenctj. 


§1952.  (1942.)    Void  ads.     The  following  a(;ts  by  debtors  shall  be  Act  of  isis,  c. 
fraudulent  in  law  against  creditors,  and  as  to  them  null  and  void,  viz.  :^'  *' 

1.  [Every  assignmcRt  or  transfer  by  a  debtor,  insolvent  at  the  time,  of 

real  or  2)ersonal  property,  or  ehoscs  in  aetion  of  any  description  to  any ^a)Act«ofi8r>>- 
person,  either  in  trust  or  for  the  benefit  of,  or  in  behalf  of  creditors,  where  aid'i  mL 
any  trust  or  benefit  is  reserved  to  the  assignor  or  any  person  for  him.]  (a.) 

2.  Every  conveyance  of  real  or  personal  estate,  by  writing  or  other- 
wise, and  every  bond,  suit,  judgment,  and  execution,  or  contract  of  any 
description,  had  or  made  with  intention  to  delay  or  defraud  creditors, 
and  such  intention  known  to  the  party  taking;  a  bona  fide  transaction 
on  a  valuable  consideration,  and  without  notice  or  grounds  for  reasonable 
suspicion,  shall  be  valid, 

3.  Every  voluntary  deed  or  convej^ance,  not  for  a  valuable  considera-    \ 
tion,  made  by  a  debtor  insolvent  at  the  time  of  such  conveyance. 

As  to  void  assignments  and  convej'ances,  generally :  1  Kelly,  157,  176,551,  204;  2  Kelly,  1;  3 
Kelly,  146 ;  5  Ga.,  555 ;  6  Ua.,  103 ;  7  Ga.,  246,  2G7,  276,  366 ;  8  Ga.,  506, 511 ;  9  Ga..  23, 151 ;  10  Ga.,  10. 
274,  350?  11  Ga.  461 ;  12  Ga.,  125,  514;  16  Ga.,  368,  610?  17  Ga.,  216,  430 ;  19  Ga.,  290,  404 ;  20  Ga.,  40,  210, 
429,  452,  600 ;  22  Ga.,  432,  574 ;  23  Ga.,  11 ;  24  Ga.,  44, 431,  583 ;  25  Ga,,  684 ;  27  Ga.,  96 ;  28  Ga.,  520 ;  30  Ga., 
490,  770 ;  31  Ga.,  150,  304,  351,  641,  714 ;  32  Ga.,  195 ;  35  Ga.,  177 ;  37  Ga.,  262,  611 ;  38  Ga.,  245 ;  42  Ga., 
124;  43  Ga.,  305;  45  Ga.,  204;  Camp  m.  Mayer  et  ciL,  and  Lay  m.  Seago,  July  term,  1872;  Oberholser 
vs.  Greenfield,  January  term,  1873.  Assignments  by  corporations  :  7  Ga.,  79,  90  ;  8  Ga.,  486,  506;  10 
Ga.,  10 ;  11  Ga.,  461 ;  24  Ga.,  273;  30  Ga.,  580,  770;  37  Ga.,  611,  614;  38  Ga.,  167.  Evidence  of  fraud 
in:  2  Kelly,  1;  6  Ga.,  103,  365;  8  Ga„  49,  258,  556;  10  Ga.,  241 ;  11  Ga.,  570 :  12  Ga.,  514,  17  Ga.,  217, 
277;  20  Ga.,  203,  429,  600  ;  22  Ga.,  574;  24  Ga.,  44 ;  25  Ga.,  377;  27  Ga.,  laS;  29  Ga.,  443  ;  30  Ga.,  490 ;  31 
Ga.,  148,  317;  32  Ga.,  195.  "  Notice:"  6  Ga.,  103;  8  Ga.,  268;  10  Ga.,  350;  12  Ga.,  125;  14  Ga.,  145;  29 
Ga.,  406  ;  31  Ga.,  641.  Lex  loci,  as  to :  12  Ga.,  582;  35  Ga.,  177.  Foreign  assignments :  12  Ga.,  582 ;  35 
Ga.,  177 ;  37  Ga.,  262. 

§1953.  (1943.)  Legal  preference,  A  debtor  may  prefer  one  creditor 
to  another,  and  to  that  end  he  may  bona  fide  give  a  lien  by  mortgage  or 
other  legal  means,  or  he  may  sell  in  payment  of  the  debt,  or  he  may 
transfer  negotiable  papers  as  collateral  security,  the  surplus  in  such  cases 
not  being  reserved  for  his  own  benefit  or  that  of  any  other  favored  credi- 
tor, to  the  exclusion  of  other  creditors. 

"  Mortgages :"  1  Kelly,  176 ;  7  Ga.,  275 ;  18  Ga.,  668 ;  27  Ga.,  385. 


ARTICLE  III. 


MORTGAGES. 


Section. 

1954.  What  is  a  mortgage,  etc. 

1955.  Form  and  execution. 

1956.  Registry. 

1957.  Effect  of  failure  to  recoi'd. 

1958.  How  admitted  in  evidence. 

1959.  Defective  record. 

1960.  Record  not  in  time. 

1961.  Probate  of  record. 


Section. 

1962.  Tacking, 

1963.  Mortgage  to  sureties. 

1964.  Redemption  in  ten  years!. 

1965.  Debts  due  by  installments. 

1966.  Several  distinct  mortgages, 

1967.  Claiming  proceeds  of  sale. 

1968.  Purchasers  giving  bond,  etc. 


§1954.  (1944.)  What  is  a  mortgage,  etc.  A  mortgage  in  this  State  is 
only  a  security  for  a  debt,  and  passes  no  title.  It  may  embmce  all  prop- 
erty in  possession,  or  to  which  the  mortgager  has  the  right  of  possession 
at  the  time,  or  may  cover  a  stock  of  goods,  or  other  things  in  bulk  but 
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Act  of  175;^,  C. 


cliangiiiii:  ill  si>eoifios,  in  which  case  the  lien  is  lost  on  all  articles  disposed 
of  by  the  mortgagor  up  to  the  time  of  foreclosure,  and  attaches  on  the 
purchases  made  to  supply  their  place. 

"  Only  a  soonrity  for  a  debt."  etc.:  1  Kelly.  177,  572;  7  (th.,  1S3,  409:  10  Ga.,  W:  26  Gn.,  197;  34 
G-1..  279.  ;Vv>:  ;V  CJ.u.  I'i*^;  4."^  Ga..  2(i2;  44  Ga..  oO().  See.  also.  Bunisido  r-s-.  Tony.  ;nul  Cbirk  vs.  Lyons, 
July  toriu.  1S72,  and  Sponco  vs.  Stoadnian,  January  term,  1873.    "Cover  a  stock:"  45  Ga.,  213. 

§1955.  (1945.)  Form  and  c.vccufion.  No  particular  form  is  necessary 
to  constitute  a  mortgage.  It  must  clciirly  indicate  the  creation  of  a  lien, 
sj^eciiy  the  debt  to  secure  which  it  is  given,  and  the  property  upon  which 
it  is  to  take  eifect.  It  nuist  be  executed  in  the  presence  of,  and  attested 
by,  or  proved  before  a  Notary  Public  or  Justice  of  any  Court  in  this 
State,  or  a  clerk  of  the  Superior  Court,  (and  in  case  of  real  property  by 
one  other  witness,)  and  recorded  within  three  months  from  its  date. 

What  i?  a  mortp:ige  :^9  Ga.,  151 :  ^  dn.,  279.  494;  43  Ga..  202;  45  Ga,.,  621.  No  particular  form 
necessary :  34  Ga.,  279.    See,  also,  Nichols  vs.  Hampton,  and  Allen  vs.  Lathrop,  July  term,  1872. 

§1956.  (1946.)  Bcgisfn/.  Mortgages  on  realty  must  be  recorded  in 
the  county  where  the  land  lies ;  on  personalty,  in  the  county  where  the 

p.^iou!  ^^'^ '  "'  mortgager  resided  at  the  time  of  its  execution,  if  a  resident  of  this  State. 

iiA&.   '  ^'  ^'  If  a  non-resident,  then  in  the  county  where  the  mortgaged  property  is. 

iV/1'71  n?'  ^'  ^^  ^  mortgage  be  executed  on  personalty,  not  within  the  limits  of  this 
State,  and  such  property  is  afterward  brought  within  the  State,  the  mort- 
2:a2^e  shall  be  recorded  according:  to  the  above  rules  within  six  months 
after  such  property  is  so  brought  in. 

§1957.  (1947.)  Effect  of  failure  to  record.  Mortgages  not  recorded 
within  the  time  required  remain  valid  as  against  the  mortgager,  but  are 

Act^of  1827,  c.  postponed  to  all  other  liens  created  or  obtained,  or  purchases  made  prior 

^'  '"'  to  the  actual  record  of  the  mortgage.    -If,  however,  the  younger  lien  is 

created  by  contract,  and  the  party  receiving  it  has  notice  of  the  prior 
unrecorded  mortgage,  or  a  purchaser  has  the  like  notice,  then  the  lien  of 
the  older  mortgage  shall  be  held  good  against  them. 

Junior  mortgage  with  notice — no  preference:  4  Ga.,  161 ;  13  Ga.,  443.  Mortgage  not  recorded 
in  time  :  13  Ga..  443  ;  18  Ga.,  3()7  ;  25  G:i.,  687 :  29  Ga..,  148.  Na,me  of  mortgager  omitted  in  .record  : 
13  Ga.,  443  ;  18  Ga.,  367  ;  Evidence  as  to  ;  13  Ga.,  443  ;  evidence  as  to  "  notice  :"  22  Ga.,  563.  AVhat 
probate  sufficient :  23  Ga.,  137.  Failure  to  record:  24  Ga.,  305;  discharges  security:  37  Ga.,  428. 
If  duly  recorded,  a  mortgagee  need  not  make  proclamation  of  his  mortgage  to  protect  his  lien  :  27 
Ga..  205.  This  section  and  the  next  do  not  change  the  rule  in  equity  as  to  mistakes  in  the  instru- 
ments themselves :  40  Ga.,  535.    See,  also,  Nichols  vs,  Hampton,  July  term,  1872. 

§1958.  (1948.)  HoiD  admitted  in  evidence.  Mortgages,  when  duly 
executed  and  recorded,  shall  be  admitted  in  evidence  under  the  same 
rules  as  registered  deeds. 

§1959.  (1949.)  Defective  record.  A  mortgage  recorded  in  an  improper 
office,  or  without  due  attestation  or  probate,  or  so  defectively  recorded  as 
not  to  give  notice  to  a  prudent  inquirer,  shall  not  be  held  notice  to  sub- 
sequent bona  fide  purchasers  or  younger  liens.  A  mere  formal  mistake 
in  the  record  shall  not  vitiate  it. 

§1960.  (1950.)  Record  not  in  time.  The  due  record  of  a  mortgage, 
tliough  not  made  in  the  tune  prescribed,  is  notice  from  the  time  of  record 
to  all  the  world. 

§1961.  (1951.)  Probate  for  record.  All  the  rules  prescribed  for  the 
]irobate  of  deeds  to  land,  where  the  witnesses  are  dead,  insane,  or  removed 
from  tlie  State,  or  to  tlie  aclvnowledgment  before  or  attestation  by  consuls 
or  commissioners,  sliall  apply  to  the  probate  of  mortgages. 

§1962.  (1952.)  Taohinrj.  There  shall  be  no  tacking  of  mortgages  in 
this  State. 

§1963.  (1953.)  Mortgage  to  sureties.  Mortgages  may  be  taken  by 
i2iw.    .  sureties  and  guarantees  to  indemnify  them  against  loss. 


PAET  IT.— TITLE  IIT.— CTTAPTER  U.  fMl 

§1964.  (1954.)  Redemption  in  ten  years.  If  the  y)ossoftHion  of  the 
property  i>s  given  to  the  inortgagec^,  tlie  mortgager  may  redeem  at  any 
time  within  ten  years  from  the  last  recognition  by  the  mortgagee  of  such 
riglit  of  redemption. 

Twenty  years'  possosHion:  10  Oa.,  297.  Ucco)?nit,ion :  10  Oa.,207.  Hcdomption  whori  barrel : 
10  Ga.,  297. 

§1965.  (1955.)  JDchtH  due  hi/  indaUmerds.     If  the  mortgage  is  given 
to  secure  several  debts  falling  due  at  diffcnint  times,  the  mortgagee  may^'i970. 
foreclose  when  the  first  becomes  due,  and  the  Court  will  control  the  sur- 
plus so  as  to  protect  the  lien  created  for  the  debts  not  due. 

§1966.  (1956.)  Several  distinct  mortc/arjes.  So,  if  there  be  several 
mortgages  of  equal  date  or  embraced  in  the  same  mortgage,  and  one 
forecloses,  the  Court  will  control  the  proceeds  of  the  sale  to  distribute  to 
the  several  mortgagees  according  to  their  claims. 

Formerly  resort-,  to  equity  w;is  necessary  for  this  purpose  :  18  Gla.,  277.  Juclpfment  may  include 
installment  fallen  due  intermediate  the  rule  nini  and  the  rule  absolute:  20  (in.,  342. 

§1967.  (1957.)  Claiming  proceeds  of  sales.  Property  mortgaged  may 
be  sold  under  other  process,  subject  to  the  lien  of  the  mortgage.  If  the 
mortgage  is  foreclosed,  the  mortgagee  may  place  his  execution  in  the 
hands  of  the  officer  of  the  law  making  the  sale,  and  cause  the  title, 
unencumbered,  to  be  sold,  and  claim  the  proceeds  according  to  the  date 
of  his  lien. 

§1968.  (1958.)  Purchasers  giving  bond  to  respond  to  lien.  Purchasers 
at  public  sales  of  property  subject  to  the  lien  of  a  mortgage,  shall  give 
bond  and  security  in  double  the  value  thereof  to  the  officer  making  the 
sale,  conditioned  not  to  remove  the  property  out  of  the  State,  and  for  its  '^e^,of  isso,  c. 
forthcoming  to  answer  to  the  said  lien :  Provided,  the  mortgagee,  or  his 
agent,  files  with  the  officer,  prior  to  the  sale,  an  affidavit  of  the  amount 
due  on  such  mortgage,  and  that  he  apprehends  the  loss  of  said  property 
unless  such  bond  be  taken.  On  failure  to  give  such  bond,  the  property 
shall  be  resold  at  the  risk  of  the  purchaser. 

[Sections  from  1959  to  1977  inclusive,  superseded  and  substituted  by 
Act  of  24th  February,  1873,  in  the  following  Article.] 

General  jSTotb  on  Aktiole  III.— Lien  of  mortgages:  1  Kelly,  435;  3  Kelly,  460:  4  Ga..  11, 
323;  16  Ga..  469;  18  Ga.,  476;  20  Ga..  723;  21  Ga.,  207,  408,  439;  22  Ga.,  69;  23  Ga.,  205,687;  25  Ga., 
103,  687;  26  Ga.,  315;  27  Ga,.,  205,  273;  29  Ga.,  142,  743;  30  Ga.,  838;  32  Ga.,  228;  37  Ga.,  665;  45  Ga., 
214.  Smith  vs.  Hamilton,  January  term,  1873.  Superior  to  year's  support :  23  Ga.,  2Sd  ;  26  Ga., 
197;  38  Ga.,  264.  Waiver  of  lien:  1  Kelly,  392;  9  Ga.,  23 ;  22  Ga.,  34;  27  Ga.,  205;  30  Ga.,  714;  31 
Ga.,  544;  38  Ga.,  597.  Mortgages  of  Monroe  Railroad  and  Banking  Company  :  1  Kelly,  4:35;  4  Ga.', 
323.  Mortgage  by  agent:  2  Kelly,  383;  19Ga.,  599;  22Ga.,348;  25 Ga..  167,  316  :  38  Ga..  391,  452.  Mort- 
gagee cannot  enforce  mortgage  agninst  subsequent  purchaser  so  long  as  there  is  other  property  of 
the  mortgagor  remaining,  sufficient  to  satisfy  the  mortgage  debt:  3  Kelly,  460.  Fraud  in— evidence 
of:  6  Ga.,  365;  7  Ga.,  377  ;  29  Ga..  743  ;  39  Ga.,  312.  Where  mortgagee  forecloses  and  purchases  the 
property  at  sherift''s  sale  and  suffers  the  mortgager  to  retain  possession  after  sale:  6  Ga..  365. 
Guardian's  control  over  mortgage  debts:  6  Ga.,  410.  Where  A  takes  moi'tgage  to  secure  a  note 
and  the  remedy  on  the  latter  is  barred  by  the  statute  of  limitations:  8  Ga.,  325;  10  Ga.,  297.  Trans- 
fer of  notes  carries  with  it  mortgage  security:  9  Ga.,  87  ;  32  Ga.,  234.  Notice  of  mortgagee  at  sher- 
iff's sale  :  13  Ga..  443;  22  Ga.,  34;  25  Ga.,  316.  Where  the  mortgager  purchases  the  equity  of  redemp- 
tion :  15  Ga.,  557.  Mortgagee  is  honn  fide  purchaser  withovit  t;iotiec — when  :  16  Ga..  469;  41  Ga..  2ui'. 
Parol  release  of  mortgage  :  17  Ga.,  422  ;  27  Ga.,  347.  When  a  third  person  advances  money  due  on 
a  judgment  and  takes  a  mortgage  from  defendant  to  secure  repayment  thereof:  19  Ga.,  298. 
Claimant  may  prove  insolvency  at  date  of  mortgage  :  21  Ga.,  395.  Declarations  of  mortgagei- — 
evidence  when  :  Ih.  Mortgage  on  partnership  interest:  21  Ga.,  395;  22  Ga..  69:  29  Ga.,  276.  Exe- 
cution of  mortgage  by  agent  of  corporation :  25  Ga..  316.  Discrepancy  between  debt  and  the  ' 
mortgage  given  to  secure  it  shown  by  parol:  25  Ga.,  383.  Mortgage  by  n  feme  covert  on  her  $epa- 
r;ite  estate:  33  Ga..  310.  Mortgages  covering  property  in  Georgia  and  Tennessee:  39  Ga.,  312. 
Homestead  not  liable  to  mortgage:  39Ga..  386.  Mortgage,  "  encumbrance "' — when:  39  Ga.,  466. 
See,  also,  Appling  vs.  Mercier,  July  term,  1872,  and  Smith  vs.  Hamilton,  January  term,  1S73. 
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Article  4. — Sales  to  secure  debts. 


ARTICLE  ly. 


SALES  TO  SECUKE  DEBTS. 


Skottox. 
r.Vi>.  Sale  to  secure  debt — how  made. 
1970.  Right  of  vendee— how  cuforced. 


Section. 
1971.  Liens  do  not  affect  vendor. 


ami  Act.>  of 
1S72.  p.  47. 


§1969.  Conveyance^  and  bond  to  reconvey,  [Whenever  any  person  in 
this  State  conveys  any  real  property  by  deed  to  secure  any  debt  to  any 
person  kxming  or  advancing  said  vendor  any  money,  or  to  secure  any 
other  debt,  and  shall  take  a  bond  for  titles  back  to  said  vendor  upon  the 
payment  of  such  debt,  or  debts,  or  shall  in  like  manner  convey  any  per- 
sonal property  by  bill  of  sale,  and  take  an  obligation  binding  the  person 
f  i<5-i  ^^  ^vhom  said  proj^erty  was  conveyed  to  reconvey  said  property  upon  the 
"•i.'pp- -i-t.  45;  payment  of  said  debt  or  debts,  such  conveyance  of  real  or  personal  prop- 
erty shall  pass  the  title  of  said  property  to  the  vendee :  Provided,  that 
tlie  consent  of  the  wife  has  been  first  obtained,  till  the  debt  or  debts 
which  said  conveyance  was  made  to  secure  shall  be  fully  paid,  and  shall 
be  held  by  the  Courts  of  this  State  to  be  in  absolute  conveyance,  with 
the  right  reserved  by  the  vendor  to  have  said  property  reconveyed  to 
him  upon  the  payment  of  the  debt  or  debts  intended  to  be  secured  agree- 
able to  the  terms  of  the  contract,  and  not  a  mortgage.]     (a.) 

§1970.  Rights  of  vendee — lioio  enforced.     [When  any  judgment  shall 

be  rendered  in  any  of  the  Courts  of  this  State  upon  any  note  or  other 

evidence  of  debt,  which  such  conveyance  of  realty  was  made  and  intended 

to  secure,  it  shall  and  may  be  lawful  for  the  vendee  to  make  and  file,  and 

have  recorded  in  the  clerk's  office  of  the  Superior  Court  of  the  county 

Avherein  the  land  lies,  a  good  and  sufficient  deed  of  conveyance  to  the 

defendant  for  said  land ;  and  if  the  said  obligor  be  dead,  then  his  execu- 

_        tor,  or  administrator,  may  in  like  manner  make  and  file  such  deed  with- 

'72.  pp.  44, 45;    out  obtaining  an  order  of  the  Court  for  that  purpose,  whereupon  the 

1872/p?  47?'      same  may  be  levied  on  and  sold  under  said  judgment  as  in  other  cases  : 

Provided,  that  the  said  judgment  shall  take  lien  upon  the  land  prior  to 

any  other  judgment,  or  encumbrance  against  the  defendant.]     (b.) 

§1971.  Liens  against  vendee  do  not  attach  to  the  property.  The  vend- 
or's right  to  a  reconveyance  of  the  property,  upon  his  complying  with 
(c)Act<»ofi8Ti-^^^  contract,  sliall  not  be  affi^cted  by  any  liens,  encumbrances  or  rights 
'72,  p.  45.  which  Avould  otherwise  attach  to  the  property  by  virtue  of  the  title  being 
in  the  vendee ;  but  the  right  of  the  vendor  to  a  reconveyance  shall  be 
absolute  and  permanent  upon  his  complying  with  his  contract  with  the 
vendee  according  to  the  terms.]     (c.) 
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Article  5.— Other  liens. 


ARTICLE  y. 


OTHER     LIENS. 


Section. 

1972.  Liens  cstn/hlishod. 

1973.  Rnnk  of  tax  lions. 

1974.  Lien  of  laborers,  f?encral. 

1975.  Lien  of  laborers,  speciaL 

1976.  Rank  of  liiborers'  liens. 

1977.  Liens  for  rent. 

1978.  Liens  for  supplies. 

1979.  Mechanics'  liens. 

1980.  Mechiinics'  liens— how  declared. 

1981.  Lions  on  personalty. 

1982.  Liens  on  steamboats,  etc. 

1983.  Lions  on  phinins  mills. 

1984.  Of  laborers  at  steam  mills. 

1985.  For  supplies  to  saw  mills. 
•  1986.  Lien  of  innkeepers,  etc. 


Skotton. 
1987.  Of  pawneoR. 
19S8.  Of  (lepoHitarics. 
19H9.  T>i(;ri  of  iittorneys  at  law. 
]it90.  Enforccuriont  of  lien.s  on  land. 

1991.  ()n  p(!r.sonalty. 

1992.  Of  pawnees — how  satisfied. 

1993.  Of  hictors— hfiw  satisfied. 

1994.  Liens  confirmed. 
]99o.  Kiink  of  other  lions. 

1996.  Liens  assign;ible. 

1997.  Equitable  lien  abolished. 
19!)8.  Right  of  attorney  in  claims. 

1999.  Liens  by  by-laws, 

2000.  Liens  under  charters, 

2001.  Lien  of  rules  absolute. 


§1972.  Liens  established.     [The  following  liens  are  establislied  in  this  Feb..  i-ifi. 
State : 

1 .  Liens  in  favor  of  the  State,  counties  and  municipal  corporations  for 
taxes. 

2.  Liens  in  favor  of  creditors  by  judgment  and  decree. 

3.  Liens  in  favor  of  laborers. 

4.  Liens  in  favor  of  landlords. 

5.  Liens  in  favor  of  mortgagees. 

6.  Liens  in  favor  of  merchants,  factors  and  others  furnishing  necessa- 
ries, as  hereinafter  provided. 

7.  Liens  in  favor  of  mechanics  on  real  and  personal  property. 

8.  Liens  in  favor  of  contractors,  material  men,  machinists  and  manu- 
facturers of  machinery. 

9.  Liens  in  favor  of  certain  creditors  against  steamboats  and  other 
water  craft. 

10.  Liens  in  favor  of  the  proprietors  of  saw-mills  and  the  products  of 
saw-mills,  and  of  proprietors  of  planing  mills  and  other  similar  establish- 
ments. 

11.  Liens  in  favor  of  innkeepers,  boarding-housekeepers,  carriers,  liv- 
ery-stable keepers,  pawnees,  depositaries,  bailees,  factors,  acceptors,  and 
attorneys  at  law.]    (a.) 

§1973.  Rank  of  liens  for  taxes.  [Liens  for  taxes  due  the  State  or  any 
county  thereof,  or  municipal  corporations  therein,  shall  cover  the  prop- 
erty of  tax  payers  liable  to  tax,  from  the  time  fixed  by  law  for  valuation 
of  the  same  in  each  year  until  such  taxes  are  paid,  and  the  property  of  tax 
collectors  and  their  sureties  from  the  time  of  giving  bond  until  all  the 
taxes  for  which  they  are  responsible  shall  be  paid.  Such  liens  for  taxes  (^^  Act  of  24tii 
are  hereby  declared  superior  to  all  other  liens,  and  shall  rank  between  J^Jlv  ^J^' 
themselves  as  follows :  First  in  rank,  taxes  due  the  State;  second  in  i*ank, 
taxes  due  the  counties  of  the  State ;  third  in  rank,  taxes  due  to  munici- 
pal corporations  of  the  State.]     (b.) 

§1974.  Lien  of  laborers,  general.     Laborers  shall  have  a  general  lion 
upon  the  property  of  their  employers,  liable  to  levy  and  sale,  for  their 
labor,  which  is  hereby  declared  to  be  superior  to  all  other  liens,  except  (c)  Act  of  2-itii 
liens  for  taxes,  the  special  liens  of  landlords  on  yearly  crops,  and  such  ^^^"  ^^'^^• 
other  liens  as  are  declared  by  law  to  be  superior  to  them.]     (c.) 

Lnborers'  lien  under  Act  of  1869:  44  Ga.,  308;  Breed  vft.  Nagle  and  Seely  vs.  Fuuderburk,  July 
term,  1872.    See,  also,  Farrar  vs.  Marshall,  January  term,  1373. 
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ii^A*  fo.M       §1075.  Special  lien  of  lahorcrs.     [Liobovovs  shall  also  have  a  special 
Feb.,  1S73.        hen  on  the  products  ot  their  labor,  superior  to  all  other  hens,  except  hens 
for  taxes,  and  special  liens  of  landlords  on  yearly  crops,  to  which  they 
shall  be  inlerior.]     (d.) 

§1976.  Bank  of  laborers^  lienSy  and  koto  they  arise.     [Liens  of  labor- 
ers shall  arise  upon  the  completion  of  their  contract  of  labor,  but  shall 
(eK\ctof2-ith  not  exist  against  6o» a /z(/^' purchasers  Avithoiit  notice,  until  the  same  are 
Feb.,  i>.3.        rocluccd  to  cxccution  and  levied  by  an  officer,  and  such  liens  in  conflict 
V  ith  each  other  shall  rank  according  to  date,  dating  each  from  the  com- 
pletion of  the  contract  of  labor.]     (e.) 

Jjona  Jide  purchasers:  32  Ga.,  192  ;  Frazier  vs.  P.  D.  L,,  July  term,  IS'72, 

§1977.  Lien  of  landlords  for  rent.  [Landlords  shall  have  a  special 
lieu  for  rent  on  crops  made  on  land  rented  from  them,  superior  to  all 
other  liens,  except  liens  for  taxes,  to  which  they  shall  be  inferior,  and 
shall  also  have  a  general  lien  on  the  property  of  tlie  debtor,  liable  to  levy 
and  sale,  and  such  general  lien  shall  date  from  the  time  of  the  levy  of  a 
distress  warrant  to  enforce  the  same.  Such  general  lien  of  landlords 
y'A<'t<lt24th  shall  be  inferior  to  liens  for  taxes  and  the  general  and  special  lien  of 
^2286*.  *  "  laborers,  but  shall  rank  with  other  liens,  and  with  each  other,  according 
to  date,  the  date  being  from  the  time  of  levying  a  distress  warrant  as 
aforesaid.  The  special  liens  of  landlords  for  rent  shall  date  from  the 
maturity  of  the  crops  on  the  lands  rented,  unless  otherwise  agreed  on,  but 
shall  not  be  enforced  by  distress  warrants  until  said  rent  is  due,  unless 
the  tenant  is  removing  his  property,  when  the  landlords  may,  as  provided 
elsewhere  in  this  Code,  enforce  said  liens,  both  general  and  special.]     (f.) 

§1978.  Liens  for  supplies,  etc.,  furnished.  [Factors,  merchants,  land- 
lords, dealers  in  fertilizers,  and  all  other  persons  furnishing  supplies, 
money,  farming  utensils,  or  other  articles  of  necessity  to  make  crops,  and 
also  all  persons  furnishing  clothing  and  medicines,  supplies,  or  provisions 
for  the  support  of  families,  or  medical  services,  tuition  or  school  books, 
shall  have  the  right  to  secure  themselves  from  the  crops  of  the  year  in 
wliich  such  things  are  done  or  furnished,  upon  such  terms  as  may  be 
agreed  upon  by  the  parties,  with  the  following  conditions : 

1-.  All  the  liens  provided  for  in  this  section  must  be  created  by  special 
contract  in  writing. 

"In  writing:"  38  Ga.,  113. 

2.  They  shall  only  exist  as  liens  on  the  crop  of  the  year  in  which  they 
are  made. 

3.  Every  person  giving  a  lien  under  this  section,  having  previously 
given  a  lien  or  liens  under  it  or  any  other  lien,  shall,  when  giving  a  new 

''p>  Act  of  24th  lien  under  this  section,  on  the  same  property,  to  another  person,  inform 
Sii!  ^^^'        fi^ch  person,  if  interrogated,  as  to  the  facts,  of  the  amount  of  such  lien  or 
liens,  and  to  whom  given. 

4.  Such  person  giving  false  information  as  to  the  facts  aforesaid  shall 
be  deemed  a  common  cheat  and  swindler,  and  on  conviction  thereof  shall 
Ix.*  punished  as  prescribed  in  section  4245  of  this  Code. 

5.  The  liens  created  under  this  section  are  hereby  declared  to  be  supe- 
rior, in  rank,  to  other  liens,  except  liens  for  taxes,  the  general  and  special 
liens  of  laborers,  and  the  special  liens  of  landlords,  to  which  they  shall 
be  inferior,  and  shall,  as  between  themselves  and  other  liens  not  herein 
excei)ted,  rank  according  to  date.]    (g.) 

A'a  to  form  of  ffictora'  lien  :  39  Ga.,  1.  Lien  attaches  from  date  of  agreement,  and  the  oldest  is 
of  hi (rhf -It  dignity  :  39  (ia„  14.  Levy  oi'fi.fa.  inniiing  from  foreeloHure  of:  43  Ga.,  300.  Factors* 
lien  in  di.stribution  of  estate:  44  Ga.,  308.  Such  advances  are  in  the  nature  of  "  purchase-monoy :" 
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44  Ga.,  600.  Advance,  of  monny,  and  not  supplier,  no  li<;n  :  45  Ga.,  113.  AfTulavit  to  foreclo«e  mii\t\^. 
before  whom:  Ih.  Sco,  alHo,  Dul>os(!  vh.  ]>orial'l,  July  Icriri,  1872.  Soc,  alno,  Pierce  vh.  I'attiehul, 
and  Siuili^hury  'oh.  EaHori,  January  term,  1H7.'>.    Jjco  vh.  (JlcrnentH:  Ih. 

§1079.  JjmiH  of  mcchanicH,  etc.     [All   rri(;(;liaiiic.s  of  every  sort,  wlio 

luive  taken  no  personal  8(;enrlty  tl)er(;for,  shall,  for  work  done  and  niaU*- 

rial  furnished  in  building,  n^palring  or  iniprcnini^  any  n-al  estate  of  their 

employers;  all  eontraetors,  material  men,  and  ])(;rsons  fiirnishin<^  material 

for  the  improvement  of  real  estate;  all  eontraetors  for  building  faetories, 

furnishin<jj  material  for  th(;  same,  or  furnishinj^;  maehi n(;ry  for  the  same; 

and  all  maehinists  and  manufa(;turers  of  ma(;hir!ery,  ineluding  eorpora- 

tions  engaged  in  sueh  business,  who  may  furnish  oi*.put  up  in  any  county 

of  this  ytate,  any  steam  mill  or  other  maehinery,  or  who  may  repair  the 

1     11  J.       J-        ^     1     -n       -1         1       1     11         11  •   ir       ^h)  Act  of  24th 

same;  and  all  contractors  to  buii(i  railroads,  shall  each  have  a  special  iien  leb.,  187;^. 

on  such  real  estate,  factories  and  railroads.     When  work  done  c>r  material 

furnished  for  the  improvement  of  real  estate,  is  done,  or  may  be  furnished. 

upon  the  employment  of  a  contractor,  or  some  other  person  than  the 

owner,  then  and  in  that  case  the  lien  given  by  this  section,  shall  attach 

upon  the  real  estate  im2)roved,  as  against  such  true  owner,  upon  written 

notice  given  to  him,  stating  the  amount  claimed,  before  he  settles  with  or 

pays  such  contractor  or  employer,  and  when  he  has  settled  or  paid  in  part 

only,  for  the  balance  still  unj^aid  at  the  time  of  such  notice.]    (h.) 

Machinists' lien  under  the  Act  of  1842,  (C,  p.  429:)  11  Ga.,  45;  19  Ga.,  163;  how  enforced  :  27 
,GfiM515;  32  Ga.,  297.  Mechanics'  lien  set  up,  when:  22  Ga.,  563 ;  property  not  subject  to,  in  this 
case:  29  Ga.,  408.  Builders  of  bridge  for  a  corporation  upon  the  lands  of  another:  19  Ga.,  427. 
Mechanics'  lien  under  Act  of  1869 :  43  Ga.,  9 ;  45  Ga.,  561.  Judgment  on  mechanics'  lien  under  Act 
of  1824,  is  not  a  judgment  in  rem:  45  Ga.,  74. 

§1980.  MecJianiGS^  liens,  hotv  declared  and  created.  [To  make  good  the 
liens  specified  in  the  preceding  section,  they  must  be  created  and  declared 
in  accordance  with  the  following  provisions,  and  on  failure  of  either  the 
lien  shall  cease,  viz. : 

1.  A  substantial  compliance  by  the  party  claiming  the  lien  with  his 
contract  for  building,  repairing  or  improving,  or  for  materials  or  ma- 
chinery put  up  or  furnished,  as  set  forth  in  said  preceding  section. 

2.  The  recording  of  his  claim  of  lien  within  thirty  days  after  the  com- 
pletion of  the  work,  or  within  thirty  days  after  such  material  or  machinery 
is  furnished,  in  the  office  of  the  clerk  of  the  Superior  Court,  in  the  county 
wdiere  such  property  is  situated,  which  claim  shall  be  in  substance  as  fol- 
lows :  "A.  B.,  a  mechanic,  contractor,  material  man,  machinist,  manufac- 
turer, or  other  person,'^  (as  the  case  may  be,)  "  claims  a  lien  on  the  house, 
factory,  steam  mill,  machinery  or  railroad,"  (as  the  case  may  be,)  "and 
the  premises  or  real  estate  on  which  it  is  erected  or  built,  of  C.  D."  (describ- 
ing the  house,  premises,  real  estate  or  railroad — for  building,  repairing, 
improving  or  furnishing  material — or  whatever  the  claim  may  be.) 

3.  The  commencement  of  an  action  for  the  recovery  of  the  amount  of 
his  claim  within  twelve  months  from  the  time  the  same  shall  become  due. 

Twelve  months :  6  Ga.,  159 ;  7  Ga.,  56  ;  30  Ga.,  444 ;  45  Ga.,  220. 

4.  As  between  themselves,  the  liens  provided  for  in  said  preceding  section 
shall  rank  according  to  date,  but  all  of  the  liens  herein  mentioned  for 
repairs,  building  or  furnishing  materials,  upon  the  same  property,  shall, 
as  to  each  other,  be  of  the  same  date  when  declared  and  recorded  within 
thirty  days  after  the  work  is  done,  or  before  that  time.  Said  liens  speci- 
fied in  said  preceding  section  shall  be  inferior  to  liens  for  taxes,  to  the 
general  and  special  liens  of  laborers,  to  the  general  lien  of  landlords  for 
rent,  when  reduced  to  execution  and  levied ;  to  claims  for  purchase-money 
due  persons  who  have  only  given  bonds  for  titles,  and  to  other  general 
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t'\  A  *.  ««•  oi.i.  liens,  when  actual  notice  of  such  s^encral  lien  of  landlords  and  others  have 

(II  Act  Of  24ui  .  '  .  iii'ii  1  1  •ip'iii 

Feb.,  1ST3.  oceu  couimuuicatoii  botorc  the  work  was  done  or  materials  lurnished,  bnt 
the  said  liens  provided  for  in  said  preceding  section  shall  be  superior  to 
all  other  liens  not  herein  excepted.]     (i.) 

§1981.  Jlcch an ie^^  liens  on  pcrsonaUi/.  [All  mechanics  of  every  sort, 
for  work  done  and  material  furnished  in  manufacturino;  personal  property, 
(j)  Act  of  24th  '-^^'  *'^^^'  rei>airing  personal  property,  shall  have  a  special  lien  on  the  same, 
Feb..  1S73.  which  niust  bo  asserted  by  retention  of  such  property,  and  not  otherwise. 
Said  liens  shall  be  lost  by  the  surrender  of  such  personal  property  to  the 
debtor,  and  shall  be  superior  to  all  liens,  but  liens  for  taxes,  and  such 
or  her  liens  as  the  mechanic  may  have  had  actual  notice  of  before  the  work 
was  done,  or  materiah furnished.]     (j.) 

Plasterers' lieu:  30  Ga.,  525. 

§1982.  Liens  on  steamboafSy  etc.  [Every  officer  and  employee,  or 
guardian  of  any  employee,  on  any  steamboat  or  other  water  craft,  engaged 
in  the  navigation  of  any  river  within  the  border,  or  forming  the  boundary 
(k  I  Act  of  2-ith  of  this  State,  shall  have  a  lien  upon  the  said  boat  or  craft,  for  any  debt, 
Feb.,  is<3.  dues,  wagcs,  or  demands  that  he  may  have  against  the  owner  or  lessee  of 
such  boat  or  caft,  for  personal  services  in  connection  with  the  same,  or 
for  wood  or  provisions  furnished  the  same ;  which  lien  shall  be  superior 
to  all  liens  but  tax  liens,  and  such  other  liens  as  the  claimant  had  actual 
notice  of  before  the  debt  was  created.]     (k.) 

Under  Act  of  1845,  (C.  p.  429,)  30  Ga.,  465;  "  engaged  in  the  navigation  :"  77;.  ,•  "  wood  or  provi- 
sion? :  lb.  How  enforced,  as  to  demand  to  be  made  on  owner:  6  Ga.,  16!);  7  Ga.,  56;  30  Ga.,  465 ; 
as  to  prosecuting  the  same  witliin  twelve  months  :  6  Ga.,  160  ;  7  Ga.,  56;  30  Ga.,  465.  Affidavit  must 
show  all  facts  necessary  to  bring  the  case  within  the  provisions  of  the  statute :  1  Kelly,  317  ;  6  Ga., 
159;  7  Ga.,  56.  What  it  must  state  as  to  the  boat:  6  Ga.,  159;  "arriving  at  destination:"  6  Ga., 
160:  30  Ga.,  465.  Amendment  of  affidavit:  6Ga.,160.  The  execution  to  be  against  whom  :  6  Ga..  160; 
30  Ga.,  465;  40  Ga..  177;  sale  under:  40  Ga.,  177.  Lien  dates  from  the  judgment :  30  Ga.,  465.  Reg- 
istry of  vessel  in  custom  house  :  Ih.  Order  directing  process  to  issue  for  seizure  and  sale  of  prop- 
erty claimed  to  be  sul)ject,  will  not  be  reviewed  by  Supreme  Court:  39  Ga.,  27.  Jurisdiction  of  Cir- 
cuit Courts  :  40  Ga.,  177.    See,  also,  Cape  Fear  Steamboat  Co.,  vs.  Torrent  et  al.  July  term,  1872. 

§1983.  Liens  in  favor  of  planing  mills,  etc.  [Proprietors  of  planing 
mills  and  other  similar  establishments  shall  have  the  same  lien  as  pro- 
vided in  section  1981,  for  work  done  on  material  furnished  by  others,  and 
^i^^ctof24th  when  they  furnish  material  they  shall  have  the  same  liens  provided  in 
section  1979  for  material  men,  and  proprietors  of  saw  mills,  when  fur- 
nishing material  for  the  improvement  of  real  estate,  to  purchasers  from 
them  for  that  purpose,  shall  be  entitled  to  the  lien  provided  in  said  sec- 
tion 1979,  to  be  governed,  when  the  same  are  applicable,  by  the  rules 
laid  down  in  said  section  1979.    (1.) 

§1984.  Lien  of  laborers  at  steam   mills,  etc.     [Laborers  about  steam 
(m)  Act  of  24th  ^^^^'''  ^^^^^  other  establishments  mentioned  in  the  preceding  section,  shall 
Feb.,  1873.        have  the  same  lien  as  is  provided  for  laborers  in  sections  1974   and 
1975.]    (m.) 

Lien  under  the  Act  of  1842 :  19  Ga.,  103.    See,  also,  Wright  va.  Phillips,  July  term,  1872. 

§1985.  Liens  for  articles  furnished  to  saw  mills.  [All  persons  fur- 
nishing saw  mills  with  timber,  logs,  provisions,  or  any  other  thing  neces- 
sary to  carry  on  the  work  of  saw  mills,  shall  have  liens  on  said  mills  and 
their  products,  which  shall,  as  between  themselves,  rank  according  to  date, 
and  the  date  of  each  shall  be  from  the  time  when  the  debt  was  created, 
^)Actof  24th  and  such  liens  shall  be  superior  to  all  liens  but  liens  for  taxes,  liens  for 
labor,  as  provided  for  in  sections  1974, 1975  and  1984,  and  to  all  general 
lions  of  wdiich  they  have  actual  notice  before  their  debt  was  created,  to 
which  excepted  liens  they  shall  be  inferior.]    (n.) 

The  Acts  giving  to  masons  and  carpenters  a  lien  for  their  work  and  for  materials  furnished  by 
thern  for  building  and  repairing  bouses  does  not  extend  to  the  owners  of  mills,  who  furnish  lum- 
ber: .'i.'',  Ga.,  96.  Affid'iv'it  to  foreclose  should  state  that  it  is  located  in  this  State:  45  Ga.,  159. 
liemand  for  payment  for  lumber  to  be  m:ul8  on  whom  :  45  Ga.,  159. 
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§1986.  Lien  of  innJcceperSy  (do.  [InrikccperH,  })oar(ling-liouHO  kcAqxtrn, 
carriers  and  livery-sta})le  keopurn,  shall  have  a  lien  for  their  durts  on  thf; 
baggage  of  their  guests,  on  th(5  goods  and  artieles  transj)ort('d,  and  on 
the  stock  placed  in  their  care  for  k(;ej)ing,  wliieh  shall  be  sufK^rior  to  all  co)  Act  of  24th 
liens,  except  lic^ns  for  taxes,  sj)e(;ial  liens  of  landh^rds  for  rent,  liens  ^^^£2122^2124. 
laborers,  and  all  general  liens  of  which  they  had  actual  notice  before  the 
property  claimed  to  be  subj(!(;t  to  Yw.n  came  into  their  control,  to  Avhich 
excepted  liens  they  shall  be  inferior.]    (o.) 

§1987.  Lie7i  of  pawnees,  etc.  [Pawnees,  as  described  in  section  2110 
of  this  Code,  factors,  as  described  in  section  2085  of  this  Code,  bailees, 
as  described  in  section  2079  of  this  Code,  unless  otherwise  prm-ided  in 
this  Article,  and  acceptors  as  described  in  section  2979  of  this  Code,  shall 
have  such  liens  as  are  in  this  Code  designated.  Such  liens  shall  be ^^^)^^ct^2^ 2*^^ 
inferior  to  liens  for  taxes,  liens  of  Avhich  such  persons  had  actual  notice 
before  becoming  creditors,  special  liens  for  rent,  liens  of  laborers,  liens  or 
mortgages  duly  recorded,  judgment  liens,  and  other  general  liens  reduced 
to  execution  and  levied.]    (p.) 

§1988.  Liens  of  depositaries,  [Depositaries,  as  described  in  sections 
2083  and  2084,  shall  have  such  liens  as  are  prescribed  in  this  Code,  and 
shall,  as  to  other  liens,  occupy  the  same  position  as  mechanics  in  section 
1981.  The  liens  mentioned  in  this  and  the  preceding  section  shall  be  ^^),^c*  2|  2lth 
lost  by  a  surrender  of  the  property  on  which  the  lien  is  claimed  to  the 
debtor,  and  they  shall  rank  with  each  other,  and  with  other  liens  not 
specified  in  this  and  the  said  preceding  section  according  to  date.]    (q.) 

§1989.  Lien  of  attorneys  at  law.  [Attorneys  at  law  shall  have  a  lien  on 
all  papers  and  money  of  their  clients  in  their  possession,  for  services 
rendered  to  them — may  retain  such  papers  until  said  claims  are  satisfied 
— and  may  apply  such  money  to  the  satisfaction  of  said  claims.  Upon 
suits,  judgments  and  decrees  for  money,  they  shall  have  a  lien  superior  to 
all  liens  but  tax  liens,  and  no  person  shall  be  at  liberty  to  satisfy  said 
suit,  judgment  or  decree  until  the  lien  or  claim  of  the  attorney  for  his 
fees  is  fully  satisfied ;  and  attorneys  at  law  shall  have  the  same  right  and 
power  over  said  suits,  judgments  and  decrees,  to  enforce  their  liens,  as 
their  clients  had  or  may  have  for  the  amount  due  thereon  to  them.  Upon 
all  suits  for  the  recovery  of  real  or  personal  property,  and  upon  all  judg- 
ments or  decrees  for  the  recovery  of  the  same,  attorneys  at  law  shall  have 
a  lien  on  the  property  recovered,  for  their  fees,  superior  to  all  liens  but 
liens  for  taxes,  which  may  be  enforced  by  said  attorneys  at  law,  or  their 
lawful  representatives,  as  liens  on  personal  and  real  estate,  by  mortgage 
and  foreclosure,  and  the  property  recovered  shall  remain  subject  to  said  FeS^.^iSTS.""'^^ 
liens,  unless  transferred  to  bona  fide  purchasers  without  notice.  If  au 
attorney  at  law  shall  file,  as  provided  in  section  1980,  his  assertion  claim- 
ing lien  on  property  recovered  on  suit  instituted  by  him,  within  thuty 
days  after  a  recovery  of  the  same,  then  his  lien  shall  bind  all  persons. 
The  same  liens  and  modes  of  enforeement  thereof,  which  are  allowed  by 
this  section,  or  by  preceding  laws,  to  attorneys  at  law  who  are  employed 
to  sue  for  any  property  upon  the  property  recovered,  shall  be  equally 
allowed  to  attorneys  at  law  employed  and  serving  in  defense  against  such 
suits  in  case  the  defense  is  successful.  This  section  shall  not  affect  the 
rights  of  attorneys  under  sections  1998  and  3789,  and  decisions  of  the 
Supreme  Court  thereon.]     (s.) 

Attorneys'  lien  fully  discussed;  14  Ga.,  89.  Attorney  -who  hns  collected  money  for  the  Central 
Bank,  to  whom  the  State  owes  fees,  cnnnot  retain  in  his  hnnds  money  to  satisfy  his  chiim  :  IS  G-a.. 
658.    This  lieu  does  not  extend  to  the  judgment:   19  Ga.,  S5.    Where  the  money  is  iu  the  hands  of 
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an  offioor  of  tlio  Convt :  30  G;i.,  237.  Attorney  cr.nnot  collect  his  fee?  by  vulina-  his  client:  3-1  Gi^., 
877.  Lien  hy  speoinl  contract :  StiOa..  020.  Settlement  by  the  parties:  14txa.,  S'/>:  .'>(>  (t.v.,  629:  39 
iJa..  f»,  iM.  310.  tVJO:  Jones  r.-*.  Groover  tt  al.  Lien  attach%l  to  all  property  recovered  by  his  services^ 
and  is  superior  to  all  other  liens  thereon:  -15  Ga..  1G7. 

^1990.  Enforcement  of  liens  on  realfu,  [Lions  on  real  property,  pro- 
viilod  for  in  this  Article,  luid  wliieh  ;ire  not  niorto-aires,  slmll  be  foreclosed, 
when  not  otherwise  provided  in  said  Article,  as  follows : 

1.  By  a  coin[)liance  witli  his  contract  by  the  person  clainiing  the  lien, 
and  recording  his  claim,  and  the  commencement  of  suit  therefor,  accord- 
ing to  the  provisions  and  requirements  of  section  1980. 

2.  In  declaring  for  such  debt  or  claim  the  claimant  of  the  lien  must  set 
forth  his  lien*,  and  the  premises  on  which  he  claims  it ;  and  if  the  lien  is 
allowed,  the  verdict  shall  set  it  forth,  and  the  judgment  and  execution  be 
awarded  accordingly. 

3.  If  any  real  property  on  which  there  is  a  lien  be  sold  by  any  pro- 
cess from  the  Courts  of  this  State,  the  purchaser  shall  obtain  the  full 
title,  and  the  lien  shall  attach  to  the  proceeds  of  the  sale,  upon  notice  by 
the  party  claiming  the  lien  to  the  officer  to  hold  the  money  until  the 
next  session  of  the  Superior  Court  for  that  purpose. 

Sale  under./?,  fa. :  32  Ga.,  192;  40  Ga.,  177:  Frazier  vs.  P.  D.  L.,  July  term,  1872. 

4.  If  the  claim  of  lien  be  disputed  by  either  plaintiff  or  defendant  in 
reb.!iJ73."      the  process  or  decree  on  which  the  money  was  raised,  an  issue  shall  be 

ordered  and  tried  as  m  other  causes,  and  if  it  be  determined  against  the 
claimant,  he  shall  pay  such  damages,  not  exceeding  tv/enty  per  cent.,  as 
the  jury  may  assess,  with  interest  from  the  date  of  the  notice  to  retain, 
and  costs. 

Where  defendant  is  in  default  after  filing  counter-offidafvit:  38  Ga.,  639.  See,  also,  Franklin 
ve.  Dyson,  and  Columbus  I.  W.  vs.  Goetchius,  Januai'y  term,  1873. 

5.  The  delivery  of  possession  by  the  person  claiming  the  lien  shall  not 
affect  his  lien.]     (t.) 

§1991.  Enforcement  of  liens  on  loersoncdty.  [Liens  on  personal  prop- 
erty, not  mortgages,  when  not  otherwise  provided  in  this  Article,  shall  be 
foreclosed  in  accordance  with  the  following  provisions  : 

1.  There  must  be  a  demand  on  the  owner,  agent  or  lessee  of  the  prop- 
erty for  payment,  and  a  refusal  to  pay,  and  such  demand  and  refusal  must 
be  averred.  If,  however  no  such  demand  can  be  made,  by  reason  of  the 
absence,  from  the  county  of  his  residence,  of  the  party  creating  the  lien 

■  on  personal  property,  by  reason  of  removal  from  the'  same,  absconding 
from  the  same,  or  other  reasons,  showing  an  intention  to  be  absent  to 
defeat  such  demand,  then  the  party  holding  such  lien  shall  not  be  obliged 
to  make  a  demand,  or  affidavit  thereof,  but  may  foreclose  without  such 
demand,  by  stating,  on  oath,  why  no  such  demand  was  made. 

Demand :  6  Ga.,  160;  7  Ga.,  56;  30  Ga.,  465;  45  Ga.,  159. 

2.  It  must  be  prosecuted  within  one  year  after  the  debt  becomes  due. 

One  year :  6  Ga.,  160 ;  7  Ga.,  56 ;  30  Ga.,  444 ;  45  Ga.,  220. 

3.  The  person  prosecuting  such  lien,  either  for  himself  or  as  guardian, 
administrator,  executor  or  trustee,  must,  by  himself,  agent  or  attorney, 
make  affidavit  before  a  Judge  of  the  Superior  Court,  or  the  Ordinary  of 
the  county  in  which  the  personal  property  may  be,  or  the  defendant  may 
reside,  showing  all  the  facts  necessary  to  constitute  a  lien  under  this  Code, 
and  the  amount  claimed  to  be  due.  If  the  amount  claimed  is  under  one 
hundred  dollars,  the  application  may  be  made  to  a  Justice  of  the  Peace, 
who  may  take  all  the  other  steps  hereinafter  pres(;ribed,  as  in  other  cases  in 
his   Court.     Upon  such   affidavit  being  filed,  if  before  a  Judge  of  the 
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Superior  Court,  or  tlu)  Ordlrifuy,  witl)  tlio  rlork  of  tin;  Sij|K'rIor  Court  of 
BJiid  county,  it  shall  Ik;  tlio  duty  of  the  (;l(;tk  of  the  Su|>erior  Court  or  the 
Justice  of  the  Peace.',  if  in  hIsCouit,  to  issue  an  execution  instant(;r  against 
the  person  owing  the  debt,  and  als(;  against  th(;  j)ro}jerty  on  uhirh  the 
lien  is  claimed,  or  whicli  is  suhje(!t  to  said  lien,  for  the  amount  sworn  to, 
and  the  costs,  which  execution,  when  issued,  shall  b(;  levied  hy  any  sher- 
iff of  this  State,  or  baililf,  if  the  amount  he  less  than  one  luindred  dollars, 
on  such  property  subject  to  said  lien,  und(;r  Um  same  rules  and  regula- 
tions as  other  levies  and  sales  under  execution. 

"All  tbo  fiicts  necossiu-y,"  etc. :  1  KoUy,  .^17;  0  Oa.,  159:  7  On.,  50.  Awcrxlwoni  of  jifiidavit :  0 
Gil.,  IGI).    Allidavit,  to  be  made  before  whom  :  45  (jh.,  llli.    Levy  of  execution  :  4;j  (hi.,  300. 

4.  If  the  person  defendant  in  such  execution,  or  any  creditor  of  such 
defendant,  contests  the  amount  or  justice  of  the  claim,  or  the  existence  ofFeb.jBT:^.  and 
suclrlien,  he  may  file  his  affidaxit  of  the  fact,  setting  forth  the  ground  f)i'^',%zf^^'^' 
such  denial,  which  affidavit  shall  form  an  issue  to  be  returned  to  the 

Court  and  tried  as  other  causes. 

When  defendant  ia  in  default,  after  filin;?  countor-nflfidavit:  38  Ga.,  639.  See,  aho,  Franklin 
vs.  Dyson,  and  Columbus  I.  W.  Co.  vs.  Groetehiuri,  January  term,  1873. 

5.  If  only  a  part  of  the  amount  claimed  is  denied,  the  amount  admit- 
ted to  be  due  must  be  paid  before  the  affidavit  shall  be  received  by  the 
ofificer. 

6.  The  defendant  may  replevy  the  property  by  giving  bond  and  secu- 
rity in  double  the  amount  claimed,  for  the  payment  of  the  eventual  con- 
demnation money.]     (u.) 

§1992.  Liens  of  patonees,  etc.,  how  satisfied,     [Liens  of  pawnees,  inn- 
keepers, boarding-house  keepers,  livery-stable  men  and  attorneys  at  law,  fy)  Act  of  24th 
in  possession  of  personal  property  under  a  lien  for  fees,  shall  be  satisfied  ^^^•'  ^^'^^• 
according  to  the  provisions  of  section  2112  of  this  Code,  in  cases  where 
there  is  no  notice  of  conflicting  liens ;  but  if  there  is  a  conflicting  lien, 
the  mode  of  foreclosure  pointed  out  in  section  1991  shall  be  pursued.]  (v.) 

§1993.    Liens   of  factors,  etc.,  how  satisfied.      [Liens  of  factors  and 
acceptors,  and  of  incorporated  companies,  shall  be  satisfied  by  such  sale  <|^)  Act  of  24th 
as  the  usage  of  the  locality  where  such  factors  and  acceptors  reside,  and  ^  '' 
incorporated  companies  are  located,  may  have  established,  or  may  estab- 
lish.]    (w.) 

§1994.  Certain  liens  confirmed,  [Liens  in  favor  of  creditors  by  judg- 
ment, decree  and  mortgage,  and  the  lien  for  costs  due  to  the  State  in 
criminal  cases,  as  provided  for  in  section  4699,  shall  remain  as  under  exist- 
ing laws,  except  when  altered  by  the  provisions  of  this  Article,  and  the  ^  V-^^iV- .^  -"^^^ 
lien  of  vendors,  under  sections  2606,  2607  and  2608,  shall  remain  as  now 
regulated  by  law ;  and  the  priority  of  liens  given  by  this  Code  to  judg- 
ments for  the  purchase  money  of  real  estate  over  all  other  liens,  is  hereby 
confirmed.]     (x.) 

§1995.  Rank  of  oilier  liens,     [All  liens  not  res^ulated  and  fixed  as  to 
their  rank,  in  this  Article,  shall  rank  according  to  date,  the  oldest  hav-  /eb.,*'iS73.' 
ing  priority.]     (y.) 

§1996.  LJens  are  assignable,     [All  liens  provided  for  in  this  Article 
may  be  assigned  by  writing,  and  not  otherwise,  and  under  such  assign-  (z'*  Act  of  24th 
ment  the  assignee  shall  have  all  the  rights  of  the  assignor,  as  regulated  "^^^"■^^'^' 
in  this  Article.]     (z.) 

§1997.  (1978.)  The  vendor's  equitable  lien  for  the  purchase  money  of 
lands  is  abolished  in  this  State. 

Vendor'!^  lien :  3  Kelly,  333  {b  Ga.,  274  :  S  Ga..  258  :  9  Gn.,  86 :  10  Ga..  117 :  11  Ga.,  ISO  ;  14  Ga., 
216,666:  16G;i..469;  21Ga.,  408;  23G;i.,237:  26  G.-i.,  315,  362;  27  Ga.,  502:  30  Ga.,  210,  9S1 ;  3:UTa., 
3:«;  ?A  Ga.,  3Sfi;  37  Ga.,  221 ;  38  Ga.,  1 ;  39  Ga,.  566;  il  Ga.,  OS,  6S4;  45  Ga.,  102,  20S ;  Mitchell  vs. 
Priatup,  and  Cox  vs.  Cox,  January  term,  1873. 
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§1998.  (1979.)  Afforncifs  rights  in  claim  cases.  In  claim  cases  tlie 
attorney  causing  the  levy  and  prosecnting  the  rights  of  the  plaintiff  in 
Ji,  fa.y  shall  be  entitled  to  his  fees  from  the  proceeds  of  the  property 
ci^ndemnod,  although  older  liens  may  demand  and  recover  the  proceeds 
from  the  inunediate  client  of  such  attorney. 

[Section  (1980)  superseded  by  Act  of  24th  February,  1873.] 
§1999.  (1981.)  Lien  by  hy-laics.  The  by-laws  of  a  corporation  may 
create  a  Hen  upon  the  shares  of  other  property  of  the  stockholders  in 
favor  of  the  company ;  such  lien  is  binding  upon  the  corporators  them- 
selves, and  upon  all  creditors  given  credit  with  notice,  or  purchasers  at 
public  or  private  sale  purchasing  Avith  notice. 

Lien  by  by-law:  1  Kelly,  43;  37  Ga.,  614;  Monroe  R.  R  and  Banking  Co.,  1  Kelly,  435;  4  Ga., 


323. 

[Section  (1982)  superseded  by  Act  of  24th  February,  1873.] 
§2000.    (1983.)    Liens  under  charters.     All  liens  created  under  the 
charters  of  incorporated  companies  are  continued  under  this  Code. 

§2001.  (1984.)  Liens  on  rules  absolute.  Rules  absolute  granted  against 
defaulting  sheriffs,  constables  and  other  officers,  under  the  various  pro- 
visions of  this  Code,  shall  have  a  lien  on  their  property  from  the  date  of 
their  rendition  similar  to  that  of  judgments  obtained  at  the  same  term. 

Not  so,  formerly  :  24  Ga.,  146. 

GkxeralNotkon  Article  II.— Equity  jurisdiction  over :  3Keny,137.  Taking  promissory  note 
does  not  waive:  6Ga.,  166:  lien  against  interest  of  several  joint  owners  asserted  against  all:  19  Ga., 
591,     Proceeding  to  enforce  may  he  converted  into  suit:  30  Ga.,444. 

[The  law  as  to  "  Insolvent  Debtors  "  and  "  Prison  Bounds,"  beginning 
with  section  1985  and  ending  with  section  2012  of  old  Code,  repealed 
by  Constitution  of  1868,  Article  I.,  section  18.] 


ARTICLE  yi. 


HO?k[ESTEAD   AND   EXEMPTION, 


Sf.ction*. 
'Myi.  Beneficiaries  of  homestead. 

2003.  Application. 

2004.  Homestead  in  several  counties. 

2005.  Schedule  to  be  full. 

2006.  Notice  of  application. 

2007.  Hearing. 

2fX)8.  Surveyor's  duty. 

2000.  Judgment  of  Ordinary. 

2010.  Objections. 

2011.  Appraisers  and  appeals. 

2012.  Homestead  in  town  property* 

2013.  Liability  of  officers. 

2014.  Homesteads  over  S2000. 

2015.  Application  for. 

201G.  Homesteads  by  Ordinaries. 

2017.  Money  and  wild  lands. 

2^JlS.  Wife's  property— how  set  apart. 

2fJl9.  Homestead  to  wife. 

202'J.  Head  of  family. 


Section. 
202L  Homestead  to  widows. 

2022.  Who  may  apply  for  homestead. 

2023.  Costs— how  paid. 

2024.  Homestead — how  vested. 

2025.  Homestead — how  sold. 

2026.  B.ents  and  profits. 

2027.  Trespass  to  levy  on— when. 

2028.  Homestead— how  levied  on. 

2029.  Counter-affidavit. 

2030.  Issue- how  tried. 

2031.  Eff"ect  of  finding. 

2032.  Other  exemptions. 

2033.  Receiver— how  appointed. 

2034.  Receiver  to  sell  excess. 

2035.  Sale  of  realty— proceeds. 

2036.  Sale  of  personalty. 

2037.  Only  one  receiver. 

2038.  No  sale— when. 

2039.  Applicant's  right  to  select. 


§2002.  Who  eyititled  to  homestead^  and  how  much.  [Each  head  of  a 
family,  or  guardian  or  trustee  of  a  family  of  minor  children,  shall  be 
(entitled  to  a  homestead  of  realty  to  the  Value  of  two  thousand  dollars  in 
specie,  and  personal  property  to  the  value  of  one  thousand  dollars  in 
specie,  br)th  to  be  valued  at  the  time  they  are  set  apart;  and  no  Court  or 
ministerial  officer  in  tliis  State  shall  ever  have  jurisdiction  or  authority 
to  enforce  any  judgment,  decree  or  execution  against  said  property  so  set 
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apart,  including  fiiicli  improvcnicntM  an  may  bo  mado  tlmrcon  from  timc^^^  ^^^  ^^^ 
to  time,  cxcxqyt  for  tax(3S,  money  Ixirrovved  and  exjKjnderl  in  th(;  im[)rovo-i8'5S,  Art.  VII. 
mcnt  of  tlic  homestead,  or  for  (lie  ])Ui-e}ia,s(!-Tnoii(;y  of  tlie  name,  and  for  Aci'-onv;'.,  i,. 
labor  done  thereon,  or  material  furnished  therefor,  or  removal  of  eneum-  '^'' 
brances  thereon:  Frovidcd^ih^i  name  shall  have  been  wet  apart  and  valued 
as  provided  in  this  Arti/^le.]     (a.) 

Bubject  to  execution  for  i)ur(;h;i-He  irioriey,  whfjro  it  hnH  been  transferred  to  a  third  person:  39 
Ga.,  38G.  These  exceptions  ciinnot  bo  Ket  up  to  prevent  tPie  biyiriK  off  of  the  honientefid :  Ih.;  40 
Gil.,  442.  A  morts!Vt?o  w  not  one  of  the  (!Xception.s :  Ih,  l{efore'(;!ich  <>{'  the  (ixception.i,  the  word.s, 
"judgment,  execution  or  decree,"  iire  to  b(!  undenstood:  '.',[)  {\n..  42!').  "  Knciunbnince.y  "  construed: 
39  G;i.,  4()G.  AVidow  Jiiid  niinorn  entitbtd  to  :  40  Gji.,  'V.i'.K  ftf)');  iljirkinn  VyH.  Ani(dd,  July  term,  1S72. 
The  exceptions  iipply  to  perHoniilty,  provided  tlie  spccilic  property  is  e!ip!i,l>le  of  identification  :  40 
Ga.,  485.  The  ri^ht  of  ji,  fiiuiiiy  of  minors  to  a  homestciiid  is  a  suHicient  e.^tate  to  juntify  the  .Judjre 
of  the  Superior  Court  in  jippointinf?  a  trustee,  and  Siiid  trustee,  or  ^uardi;in,  or  next  i'riend  of  the 
family  of  minor.s  mny  ii.pi)ly  lor  the  same :  40  Ga.,  555 ;  they  take  the  Hiime  suljjeet  to  dower  jjnd 
year's  support:  /h.;  rights  of  heirs-at-hiw  wlio  are  of  full  ;i>^e:  //>.  An  unmnrried  man,  whose 
indigent  mother  and  sister  live  with  him  and  are  .supr)orted  by  liim,  is  "head  of  a  family:"  41  Gn., 
153.  Legatee  of  a  specific  bequest  of  realty  under  a  will,  Avho  has  the  assent  of  the  executor  there- 
to, not  entitled  to  :  42  Gil,.,  121,  Landlord  s  cliiim  fen-  rent  "purclnise  money:"  41  Gii.,  95,  022;  43 
Ga.,  339.  Persouiilty  subject  to  levy  and  sale,  unless  it  mny  be  spccificiilly  clnimed  and  identified  ; 
44  Ga,,  243.  **  For  taxes  :"  44  Ga.,  417.  Advances  by  factor  under  {;1798  are  in  the  miture  of  "  pur- 
chase money:"  44  Gji.,  600.  Debt  for  purchase  money— what  constitutes:  44Ga.,  004;  45  Ga.,  483. 
Wife  hiiving  no  children  of  her  own  is  not  the  head  of  a  fiimily  of  the  children  of  her  husband  by 
a  former  marriage  :  45  Ga.,  483.  Fi.fa.  for  purchtise  money,  when  enjoined  as  to  fifty  acres,  exempt 
under  §2040;  45  Ga.,  583.  "  Ilemoviil  of  encumbrances:"  Hawks  ■?;*.  lliiv/ks,  .July  term,  1872.  "Pur- 
chase money:"  Lane  V8.  Collier:  lb.    "Head  of  family:"  Sims  vh.  Thornton,  Jiinuary  term.  1873. 

§2003.  Applieation  and  schedule.  [Every  person  seeking  the  benefit 
of  the  homestead  and  exemption  herein  provided  for,  and  declared  in 
the  1st  section  of  the  7th  Article  of  the  Constitution  of  this  State,  shall 
make  out  a  schedule  and  description  of  the  personal  property  claimed  by 
him  to  be  exempt,  under  said  section  of  the  Constitution,  from  levy  and 
sale,  and  hand  the  same  to  the  Ordinary  of  the  county  in  which  he 
resides,  and  shall  apply  to  the  said  Ordinary  for  an  order  to  the  county  ••'^^^rt^^s^'^^'^' 
surveyor,  and  if  there  be  none,  some  other  surveyor,  to  lay  off  his  home- 
stead allowed  by  said  section  of  the  Constitution,  and  to  make  a  j^lat  of 
the  same,  which  order  the  Ordinary  shall  issue  at  once  and  give  to  the 
applicant.]     (a.) 

Applicant  must  allege  that  he  is  the  "head  of  a  family :  40  Ga.,  173.  Purchase  of  homestead, 
with  notice  of  application,  buys  subject  to  that  encumbriince:  40  Ga.,  297;  44  Ga.,  603.  Applica- 
tion in  behalf  of  "  family  of  minors  :"  40  Ga.,  585.  Ordinary  of  the  county  of  the  applicant's  resi- 
dence alone  has  jurisdiction:  41  Ga.,  128.  Amendment  of  application  ;  45  Ga.,  652.  Where  appli- 
cant seeks  to  have  realty  alone  set  apart,  he  need  not  fde  schedule  of  pei*sonalty :  Harkins  y*. 
Arnold,  July  term,  1872. 

§2004.  Homestead  in  different  counties,  [Whenever  the  applicant  is 
not  possessed  of  sufficient  amount  of  realty,  situated,  lying  and  being  in 
the  county  of  his  residence,  he  may  embrace  within  his  said  application 
tracts  of  land  situated,  lying  and  being  in  other  counties  than  that  of  his  (^^i).  Acts  of  1S69, 
residence,  in  any  county  in  this  State ;  and  in  such  case  the  Ordinary 
before  whom  said  application  is  made  shall  cause  the  survey,  valuation 
and  plat  of  said  lands,  lying  in  counties  other  than  the  residence  of  the 
applicant,  to  be  made  by  the  county  surveyor  of  the  county  where  said 
lands  are  situated.]     (a.) 

§2005.  Schedule  must  be  full.  [It  shall  be  the  duty  of  each  and  eveiy 
person  who  claims  the  benefit  of  the  homestead,  and  the  one  thousand 
dollars  in  specie  value  of  personal  property  under  the  new  Constitu- 
tion, as  the  allowance  is  a  liberal  one,  to  act  in  perfect  good  fliith  ;  and 
as  it  is  in  the  power  of  the  debtor,  claiming  the  exemption  of  personal 
property,  to  conceal  part  of  his  property  or  money,  and  to  claim  the  bal- 
ance as  exempt,  it  shall  be  the  duty  of  such  debtor,  when  he  takes  steps 
in  the  Court  of  Ordinary,  or  before  the  proper  Court,  to  have  said  exemp- 
tion of  personal  property  set  off  to  him,  to  make  a  full  and  fair  disclo- 
sure of  all  the  personal  property,  including  money,  stocks  and  bonds,  of 
which  he  may  be  possessed  at  the  time,  and  all  such  money  or  property 
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M'hioh  he  may  hold  in  excess  of  the  one  thousand  dollars'  worth,  on  the 
sjHxno  basis,  shall  be  subject  to  levy  and  sale  for  the  payment  of  his  just 
debts,  and  if  the  money,  or  other  personal  property  of  ^^'hich  he  is  pos- 
sessed at  the  time  of  his  said  apj^lication,  or  at  the  time  he  obtains  the 
order  ot^  Court,  setting  olf  the  property  exempt,  is  fraudulently  concealed, 
or  is  not  delivered  up  for  the  benefit  of  his  creditors,  no  exemption  shall 
be  made  in  his  favor  till  it  is  so  delivered  up ;  and  all  orders  of  Court 
lieretofore  or  hereafter  obtained  by  the  fraudulent  concealment  of  p^'op- 
erty  as  aforesaid,  or  obtained  while  the  debtor  had  personal  property, 
money,  stocks  or  bonds,  which  he  kept  out  of  the  reach  of  the  levying 
officer,  or  did  not,  in  good  faith,  deliver  up  for  the  benefit  of  his  credi- 
tors, shall  be  null  and  void,  and  of  no  effect,  and  the  property  set  off  to 
the  debtor  by  such  order  or  judgment  shall  be  subject  to  levy  and  sale, 
as  if  no  such  order  or  judgment  had  been  rendered ;  and  all  property  in 
which  the  debtor  shall  have  invested  the  money,  stocks,  bonds  or  per- 
sonal property,  fraudulently  concealed  by  him,  or  kept  out  of  the  reach 
of  his  creditors,  shall  be  subject  to  levy  and  sale,  and  liable  to  be  sold  for 
the  payment  of  any  debt  then  in  existence,  and  the  debtor  guilty  of  will- 
pi>.  23,2r.  "fnl  fraud  in  the  concealment  of  j)art  of  his  property  from  his  creditors, 
of  which  he  is  possessed  when  he  seeks  the  benefit  of  the  exemption, 
sliall,  on  account  of  his  fraud,  lose  the  benefit  of  such  exemption,  and  his 
property  shall  be  subject  to  the  payment  of  all  just  debts  which  he  owed 
at  the  time  such  fraud  was  committed ;  but  the  property,  when  once  set  off 
to  him  by  order  of  the  Court,  shall  be  exempt,  as  against  all  debts  con- 
tracted after  that  time,  but  not  as  against  pre-existing  creditors  whom  he 
has  attempted  to  defraud,  by  failing  to  give  up  to  his  creditors  all  prop- 
erty in  his  possession,  subject  to  the  payment  of  his  debts,  at  the  time  he 
applied  for  the  benefit  of  the  exemption.]     (a.) 

Schedule  should  describe  the  personal  property  with  reasonnble  certainty:  41  Ga.,  196.  Insnf- 
ficiencj'  thereof  not  set  up  by  creditor,  when  :  lb.  This  Act  applies  only  to  personalty  :  43  Ga.,  319. 
"Wife  is  bound  by  fraud  at  concealment  of  her  husband:  Jb. 

§2006.  Notice  of  application,  hoio  published.    [When  said  schedule  has* 

been  so  filed,  and  said  application  has  been  made,  the  said  Ordinary  shall 

(a)  \ct'!of  1868  P^i^li^^^  ii^  t^^c  gazette  where  the  orders  of  said  Ordinary  are  usually  pub- 

i'-2s.  „  '  lished,  not  more  than  twice,  a  notice  as  folloAVs;     "A  B  has  applied  for 

p. 53.       '    '  'exemption  of  personalty,  and  setting  apart  and  valuation  of  homestead, 

and  I  will  pass  upon  the  same  at o'clock  ....  on  the  day  of , 

18...,  at  my  office.  C  D,  Ordinary;"  filling  said  blanks  so  that  all  per- 
sons may  knoAV  the  time  for  action  by  the  Ordinary  on  said  petition.]  (a.) 

See  Collier  vs.  Adkins,  January  term,  1873. 

§2007.   Time  of  hearing  application.     [The  time  fixed  by  said  notice 
(a)  Acta  of  1868,  shall  not  bc  Icss  tlian  ten  nor  more  than  twenty  days  from  the  date  of  the 
order  of  the  Ordinary  to  such  surveyor.]     (a.) 

§2008.  Surveyor's  duty  and  liability.     [The  surveyor  to  whom  said 
order  shall  bc  delivered  by  the  applicant,  shall  lay  off  the  homestead  on 
or  out  of  the  land  claimed  by  the  applicant,  and  make  a  plat  of  the  same, 
(a'*  Acta  of  1863,  and  make  an  affidavit  that  the  same  is  correctly  platted  and  laid  off,  and 
^''    '  that  the  same  is,  to  the  best  of  his  knowledge  and  belief,  not  worth  more 

than  two  thousand  dollars  in  specie,  and  return  the  same  to  the  Ordinary 
before  the  day  appointed  in  the  order  for  passing  upon  said  ap})licatioii. 
Should  any  county  surveyor  fail  to  comply  with  his  duty  as  prescribed  in 
this  Article,  he  shall  be,  by  said  Ordinary,  punished  for  a  contempt  of 
Court.]     fa.) 

§2009.  Application  J  how  approved  and  recorded.     [If,  at  the  time  and 
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place  appointed  for  paswiii^  ijjxhi  said  a[)pli(;ation,  no  olijcetion  .sliall  l>e 

uro^edl)}^  any  creditor  of*  t}i(;  applicant,  tlie  (JnJinary  sliall  indorse  lijjon  fierj*. 

said  scliediile  and  ii[)on  said  plat,  ^' Approv^xJ,  this  the  ..  ..  (lay  of ,  p.  28.' 

18...;^^  filling  the  l)lanks,  and  shall  sign  the;  same  officially,  and  hand  the 
same  to  the  clerk  of  the  Superior  Court  of  h'lH  county,  who  shall  record 
the  same  in  a  book  to  be  k(!pt  for  that  j)iir|)ose  in  lils  oflice.]     (a.) 

§2010.  Ol)Jccti(ynSj  Jmw  aii/l 'w/iC7b  7tha(lc.  [Shoidd  any  creditor  of  the 
applicant  desire  to  object  to  said  schedule,  for  want  of  snfficiiency  and 
fullness,  or  for  fraud  of  any  kind,  or  to  dispute  the  valuation  of  said  p(-r-(^\^<i^^>f'^^^' 
sonalty,  or  the  propriety  of  the  survey,  or  the  value  of  the  premises  so 
platted  as  the  homestead,  he  shall,  at  said  time  and  place  of  meeting, 
specify  the  same  in  writing.]     (a.) 

Want  of  sufBcicncy  not  sot  up  by  creditor,  when :  41  Ga.,  196.  Objectionrn  may  be  m.'ide  by  the 
purchaser  of  Iji.nd  at  sheriff's  sale  under  the  jiid;j:inent  of  a  creditor;  4'.^^  (hi.,  418.  Pfirties  oljocting 
concluded  by  decision  of  Ordinary  only  upon  such  points  as  the  applicant  must  prove  and  a.s  tho 
statute  provides  the  creditors  may  ma,ke:  44  Ga.,  G(i3;  not  conclude*!  by  questions  over  wliich  the 
Ordinary  has  no  jurisdiction,  unless  it  appear  that  they  made  such  questions  and  that  they  were 
decided  :  Jb.  If,  in  an  application  for  homestead  and  exemption  under  the  Act  of  18G8,  objections 
be  filed  to  the  plat  and  valuation  of  the  realty,  and  tho  matter  is  postponed  by  the  Court  to  a 
future  day,  it  is  not  too  late,  on  tho  arrival  of  that  day,  for  another  creditor  to  appear  and  file 
objections  to  the  schedule  of  personalty:  Robson  vf).  Lendrum,  July  term,  1872.  See,  also.  Collier 
vs.  Adkins,  and  Sims  vs.  Thornton,  January  term,  1873. 

§2011.  Appraisers  and  appeals.  [Upon  objection  made  as  provided 
for  in  the  preceding  section,  unless  the  applicant  shall  so  alter  said  sched- 
ule or  plat,  or  both,  as  to  remove  said  objections,  said  Ordinary  shall 
appoint  three  disinterested  appraisers  to  examine  the  property  concerning 
which  the  objections  are  made,  and  to  value  the  same,  and  on  their  return, 
(which  shall  be  made  under  oath,)  if  either  be  found  to  be  too  large,  such 
alterations  shall  be  made  in  said  schedule,  and  in  such  plat,  as  the  Ordi- 
nary may  deem  proper  to  bring  the  same  within  the  limits  of  the  value 
allowed  by  the  said  section  of  the  Constitution,  and  he  shall  then  and 
there  approve  said  schedule  and  said  plat  as  required  by  the  2009th  sec- (a)  Acts  of  1S6 
tion  of  this  Code,  and  hand  the  same  to  the  clerk  of  the  Superior  Court  of  '  ' "  * 
his  county,  who  shall  record  the  same  as  required  by  said  2009th  section: 
Provided,  that  either  party,  dissatisfied  with  the  judgment,  shall  have  the 
right  to  appeal  under  the  same  rules,  regulations  and  restrictions  as  are 
provided  by  law  in  cases  of  appeal  from  the  Court  of  Ordinary.]     (a.) 

The  whole  case  comes  upon  appeal:  40  Ga.,  173;  43  Ga.,  318.  Objections  must  be  made  in 
writing:  40  Ga.,  439;  plainly  :  Ih.  It  is  error  in  the  Court  to  restrict  the  jury  to  find  for  or  against 
the  homestead  as  platted:  43  Ga.,  318.  Errors  of  Ordinary  may  be  corrected  by  certiorari :  4o  Ga., 
483.  Amendment  of  petition  on  appeal:  45  Ga.,  552.  See,  also,  Crawford  vs.  Ward,  January  term, 
1873. 

§2012.  Homestead  in  town  property,  hoiv  set  apart.  [If  the  applicant 
seeks  to  have  a  homestead  set  apart  out  of  town  property  exceeding  in 
value  two  thousand  dollars  in  specie,  and  it  cannot  be  so  divided  as  to 
give  a  homestead  of  that  value,  he  may  make  application  to  the  Ordinaiy, 
and  upon  satisfying  him  that  this  is  true,  said  Ordinary  may  pass  an 
order  that  should  said  property  (describing  the  same)  be  thereafter  sold 
by  virtue  of  any  order,  judgment  or  decree  of  any  Court  in  this  State, 
two  thousand  dollars  in  specie,  or  its  equivalent  in  currency,  of  the  pro- 
ceeds of  such  sale,  (or  the  whole  of  the  said  proceeds,  if  they  do  not 
exceed  that  amount,)  shall  be  by  the  levying  officer  paid  over  to  the  ^^^^-t)*^*^^^^^'^^* 
Ordinary  for  the  time  being,  to  be  invested  by  some  proper  person,  to  be 
appointed  by  the  Ordinary,  in  a  home  for  the  benelit  of  the  family  of 
the  applicant,  which  shall  be  exempt  as  if  laid  off  under  this  Code,  and 
shall  cause  the  clerk  of  the  Superior  Court  to  record  said  order  in  said 
book  mentioned  in  section  2009  of  this  Code.]    (a.) 

Certiorari,  remedy  for  errors  in  proceedings  under  this  section:  45  Ga..  4S3.  See  Collier  rs. 
Adkins,  January  term,  1873;  Heard  ««.  Daunor:  lb. 
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§2013.  JJahilifjf  of  Ordinar}/  and  other  officers.  [Should  any  minis- 
terial otlioor  of  this  State,  upon  being  shown  a  certified  copy  of  the  order 
oi'  the  Ordinary,  mentioned  in  the  preceding  section,  fail  to  retain  and 
}>ay  over  to  said  Ordinary  said  proceeds,  as  required  in  said  section,  or 
(a^  \ctsoflS(«  ^'^^^'^^^^^^^  '^^^^y  Ordinary  receiving  the  same,  fiiil  to  a]>})oint  said  person  to 
i>.  i'.  ^  '  liavc  the  same  invested,  and  turn  over  the  proceeds  to  him,  said  officers 
and  their  securities,  respectively,  shall  be  liable  to  said  applicant  for  said 
money,  and  twenty  per  cent,  interest  thereon,  while  they  resj^ectively, 
wrcnigtully  withhold  the  same,  or  any  part  thereof.]    (a.) 

^2014.  Appliccnit  mai/  paij  excess  of  vcdue,  ichen.  [When  tlie  appli- 
cant seeks  to  have  set  apart  a  homestead  out  of  toAvn  property  exceeding 
in  value  two  thousand  dollars  in  specie,  or  out  of  country  pro])ei-ty,  not 
more  than  five  hundred  acres,  including  thereon  the  fixmily  dwelling  and 
a}>purtenances,  which  also  exceeds  said  two  thousand  dollars,  said  appli- 
cant shall  have  the  option  to  pay,  within  sixty  days  from  the  time  said 
valuation  is  fixed,  the  ditference  between  said  valuation  and  said  two  thou- 
sand dollars;  and  said  excess  of  value  contained  in  such  property  shall  be 
governed  in  all  resj^ects  by  the  homestead  and  exemption  laws  now  of 
fa^ActsofiSTO,  forcc,  and  shall  be  thereafter  as  fully  exempt  from  levy  and  sale  as  if  the 
^'-  '^-  husband  or  other  head  of  a  family  had  made  a  bona  jidemidi  legal  settle- 

ment of  the  same  on  the  wife  and  minor  children,  or  either,  for  their  use, 
benefit  or  maintenance,  which  shall  thereafter  stand  as  property  exempt 
by  law  from  levy  and  sale,  distinct  from  that  permitted  by  the  Constitu- 
tion.]   (a.) 

^:^015.  Aj:) j)U cation,  Jioiu  puhUshed;  and  rights  of  (y}^ editors,  [When  the 
application  specified  in  the  preceding  section  shall  be  published  by  the 
Ordinary,  as  required  in  section  2006  of  this  Code,  he  shall  state  that  the 
realty  exceeds  in  value  two  thousand  dollars,  as  herein  provided ;  and 
in  addition  to  the  right  which  any  creditor  has  to  contest  said  valuation, 
according  to  section  2010  of  this  Code,  any  creditor  other  than  the  one 
so  contesting  may  make  himself  a  party  to  said  issue  on  the  appeal ;  or, 
if  tliere  is  no  appeal,  may  come  into  the  next  Superior  Court  of  the 
county,  Avhenever  held,  and  make  such  issue:  Provided,  the  sixty  days 
hereafter  prescribed  for  advertisement  shall  have  elapsed,  and  if  not,  then  at 
the  succeeding  term.  If  said  issue  shall  be  found  in  favor  of  the  appli- 
cant, and  the  judgment  is  not  reversed,  it  shall  be  final  and  conclusive; 
but  if  against  the  applicant,  the  jury  shall  say  how  much  more  the  prem- 
ises are  worth  ;  and  if  such  finding  stands,  the  applicant  shall  have  thirty 
days  from  the  rendition  of  final  judgment,  or  until  the  succeeding  term  of 
the  Superior  Court,  in  wliich  to  pay  said  excess,  and  if  not  so  done,  said 
apj)lication  fOr  homestead  sliall  fail,  or  to-be  taken  for  so  much  as  it  is 
worth,  (said  two  thousand  dollars,)  or  be  sold  pursuant  to  law,  for  the  ben- 
fa")  A  ^-t?  of  ISTC',  efit  of  the  creditors.  The  Ordinary,  as  soon  as  he  grants  said  homestead 
trip.  ,\,  a.  ^j^  J  exem])t'ion  of  realty,  sliall  notify  the  clerk  of  the  Superior  Court  of  the 
county  of  tlie  proceedings,  who  shall  make  advertisement  of  the  facts,  and 
give  notice  to  creditors  in  the  gazette  where  he  does  his  official  advertis- 
ing, for  as  much  as  sixty  days  prior  to  the  next  session  of  the  Superior 
Court,  at  which  such  creditors  may  come  in  and  be  heard.  The  excess  in 
valuation  aforesaid  shall  be  jwiid  to  the  sheriff  of  the  county,  who  shall 
hold  the  same  until  finally  disposed  of  by  order  of  the  Superior  Court, 
unless  placed  in  the  hands  of  a  receiver;  and  the  said  fund  :-hall  be  dis- 
tributed among  the  creditors  according  to  their  several  priorities,  as  other 
assets  of  insolvent  persons  fijr  distribution  by  the  Court.]     (a.) 
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§2010,  Ilomedead,  how  obtained  Irtf  Ordinary.  [Wh(;n  it  slialj  occwr 
that  any  Ordinary  of  any  county  in  this  Stite  desiros  U)  avail  hini«('lf'  of 
the  homestead  lavv.s,  lie  shall  file  his  ai)[)lieation  and  schedule  for  the  same 
with  the  elerk  of  the  SnperifH-  ('ourt  (jf*  his  county,  who  shall  receive rj,)>^ct^ of  1809, 
said  application  and  scheduh^,  and  proceed  to  set  a[)art  said  lioinr^stcad  in  i'-^^- 
the  same  manner  as  is  now  provided  hy  law  for  Ordinaries  in  this  State, 
and  receive  the  same  fe(rs.]     (a,) 

§2016.  (rt.)  Cash,  how  c/xemptcd.  [When  any  person  applies  for  cxernj)- 
tion  of  personalty,  and  said  ])ers<>nalty  sou<^ht  to  he  exeinptfid  consists 
wholly  or  in  part  of  cash,  before  the  same  shall  he  allowed  finally,  it^  ^ 
shall,  under  the  direction  of  the  Ordinary,  be  invested  in  such  artich^sof  p\,.  70,  n. 
personal  property  as  the  applicant  may  desire,  and  when  so  invested  and 
returned  by  schedule,  with  or  without  other  property,  as  the  law  requires, 
shall  constitute  the  exemption  of  personalty,  and  in  no  c^se  shall  the 
allowance  of  cash,  without  such  investment  be  a  valid  exemption.]    (a.) 

§2017.  Money  and  scatiering  lands,  how  exem/pted.  [AVlienever  any 
person  entitled  to  a  homestead  shall  not  have  any  real  pi'operty,  or  hav- 
ing such  it  is  less  than  the  value  of  two  thousand  dollars  in  specie,  but 
shall  have  cash,  or  be  entitled  to  such  by  inheritance,  gift  or  otherwise, 
such  cash  shall,  under  the  direction  of  the  Ordinary,  be  invested  in  the 
requisite  real  estate  as  desired  by  the  applicant,  as  in  case  of  pei'sonalty, ''^^.^cta  of  I8T0, 
set  forth  in  the  preceding  section,  and  to  insure  a  homestead  in  one  lot, 
tract  or  parcel  of  land,  the  Ordinary  may,  with  consent  of  the  a2:)plicant, 
order  or  permit  the  sale  of  any  real  property  of  less  value  than  said 
two  thousand  dollars,  and  have  the  proceeds  invested  with  the  remain- 
ing cash  in  said  homestead.  All  such  proceedings  shall  be  duly  recorded.] 
(a.) 

§2018.  Wife^s  property  may  he  set  apfirt.  [When  a  husband,  being 
the  head  of  a  family,  shall  have  no  property,  or  property  not  of  suffi- 
cient value,  out  of  which  to  set  apart  a  homestead,  and  the  wife  has  a 
separate  property,  whether  real  or  personal,  subject  to  her  debts,  she  may  (aKA.cts  of  isro, 
relinquish,  assign  or  set  over  the  same  to  her  husband,  and  then  he  or^-  '^■ 
she,  as  the  case  may  be,  under  the  law,  may  apply  and  have  the  realty 
set  aj^art  as  a  homestead,  and  the  personalty  exempt,  as  prescribed  by  the 
laws  of  force.]     (a.) 

§2019.  Homestead,  to  wife  lohen  separate  from  husband,  [When  hus- 
band and  wife  are  in  the  state  of  separation,  and  the  minor  children 
reside  with  the  wife,  or,  by  the  law,  she  is  entitled  to  their  possession,  or 
tlie  Court  so  awards  them  to  her,  she,  the  wife,  is  the  head  of  the  family  p.;!,^^^  ^  ^'  * 
in  the  contemplation  of  the  homestead  and  exemption  Liavs,  and  as 
respects  her  separate  property,  may  have  it  set  apart  without  the  relin- 
quishment or  assignment  mentioned  in  the  preceding  section.]    (a). 

§2020.  Who  is  the  head  of  a  family.  [Any  single  person,  male  or 
female,  or  married  person  in  a  state  of  separation,  who  at  the  time  of  the 
adoption  of  the  present  State  Constitution,  or  before,  lived  habitually  as 
housekeeper  to  himself  or  herself,  on  his  or  her  own  land,  is  hereby 
declared  to  be  the  head  of  a  family,  and  is  entitled  to  all  the  benefits  of(a\Actsofi8To. 
the  homestead  and  exemption  laws,  so  far  as  applicable,  or  such  persons^""* 
as  aforesaid  shall  have  exemption  from  levy  and  sale  as  much  land  and 
as  much  personalty  as  said  homestead  and  exemption  laws  allow,  and 
upon  the  principles  thereof:  Provided,  there  is  a  compliance  with  the  pro- 
visions of  said  laws.]     (a.) 

This  Act  unconstitutional:  42  Ga.,  405;  45  Ga.,  ^52.  Widow  hivincr  no  children  living  with  her, 
dependent  on  her  for  support,  not  "head  of  familyT"  Kidd  vs.  D-eupree,  July  term,  1S7-. 
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§2021.  Ilomcsfcad  and  CTcmpfiou  fo  vi(Joirs.  [AVliere  a  widow^  upon 
tlie  Jivoase  of  her  husband,  is  cutitlod  to  dower  iu  the  lauds,  and  a  home- 
stead is  laid  out  for  the  faniily  of  the  deeeased,  ineludiug  the  dwelliug- 
lionse  and  a|)i)urtenauees,  whether  iu  town  or  eouutry,  whieh  is  worth 
uiore  than  two  thousand  dollars  in  specie,  said  widow  may,  at  her  option, 
if  she  elects  to  take  money  iu  lieu  of  her  dower,  leave  said  monev,  or  so 
nuK'h  thereof  as  may  be  necessary,  iu  the  hands  of  the  representative  of 
the  estate  for  such  estate,  and  such  amount  now  remainiuo;  nuist  be 
aj^plied  to  the  payment  of  the  deficit.  When  a  widow  makes  application 
for  a  h(uuestead  iu  the  realty  of  her  deceased  husband,  which  realty 
exceeds  the  value  of  two  thousand  dollars  in  s])ecie,  and  cannot  be  divided 
so  as  to  give  a  homestead  of  that  value,  in  accordance  with  the  terms  of 
section  2012  of  this  Code,  and  which  has  not  been  levied  on  and  sold 
within  twelve  mouths  from  the  death  of  the  husband,  the  Ordinary  shall, 
if  the  widow  requires  and  establishes  her  right  thereto,  grant  an  order  for 
the  sale  of  the  premises  by  the  legal  representative  of  deceased's  estate, 
in  the  manner  that  the  law  requires  for  the  benefit  of  heirs  or  creditors, 
but  so  far  prescribing  the  terms  of  sale  as  to  require  the  two  thousand 
dollars  of  its  purchase  money  in  specie,  or  specie  value,  to  be  paid  in 
cash,  unless  the  widow  consents  to  different  terms ;  and  when  so  sold, 
the  proceeds  of  sale,  to  the  value  aforesaid,  shall  be  invested  in  accord- 
ance ^vitli  the  section  aforesaid :  Provided  always^  that  such  legal  rep- 
resentative shall  have  ten  days'  notice  in  writing  of  such  application 
for  sale  before  the  time  appointed  for  the  hearing,  that  he  may  make 
such  showing  as  he  has  to  the  contrary:  and  provided,  also,  tlmt  all 
claims  to  dower  in  and  to  the  property  aforesaid  shall  be  first  adjusted 
fa)Act5_ofi870,  so  that  said  two  thousand  dollars  shall  be  free  from  any  claim  thereon 
of  the  widow  for  dower,  and  to  this  end  the  widow  shall  be  first  paid 
or  satisfied,  to  the  value  of  her  dower  in  and  to  the  particular  piece  of 
realty  sought  to  be  sold,  as  prescribed  by  the  law  of  force  for  acceptr 
ing  the  value  of  dower  in  money;  but  to  this  claim  the  assent  of  the 
representative  of  the  estate  shall  not  be  necessary.  If  any  such  represen- 
tative refuses  or  neglects  to  comply  with  the  order  of  the  Ordinary  afore- 
said, his  letters  shall  be  immediately  revoked,  and  another  representative 
appointed  iu  his  stead.]     (a.)  * 

After  electing  to  take  dower,  she  is  not  entitled  to  homestead  out  of  the  other  lands  of  which 
husband  died  seized  and  possessed  :  41  Ga.,  G20.  Widow's  right  to  homestead  :  42  Ga.,523;  43  Ga., 
388;  44  Ga..  6J,  339  GOO;  llobson  vx.  Lendrum,  July  term,  1872.  Waiver  of  such  right:  41  Ga.,  622. 
When  dower  had  been  assigned  to  a  widow  in  a  tract  of  land,  and  she  afterwards  applied  and  had 
the  same  land  set  appart  to  her  and  the  minor  child  of  her  deceased  husband  as  a  homestead,  and 
an  execution  founded  on  a  debt  of  the  deceased  husband  and  father  was  levied  on  the  reversion, 
after  the  termination  of  the  dower,  and  the  widow,  for  herself  and  minor  child,  filed  a  claim,  the 
property  was  properly  f(.iund  not  subject:  Adams  t'.v.  Adams,  July  term,  1872,  Widow  who  has 
no  children  living  with  her,  dependent  on  her  for  support,  is  not  entitled  to  homestead:  Kidd  vs. 
Ueupree,  July  term,  1872. 

*  In  the  Act  of  28th  October,  1870,  pp.  73,  74,  there  is  embodied  the  following  paragraph,  which, 
though  very  singular  legislation,  it  is  deemed  proper  to  insert  here  in  the  form  of  a  note : 

"Explanation  op  Amkndment. — Since  the  widow  and  minor  children  arc  entitled  to  the 
late  provisions  for  homestead,  in  some  instances  there  has  been  a  combination  between  the 
creditors  and  representatives  of  the  estate  in  regard  to  property  that  cannot  be  divided,  and  is 
worth  more  than  two  thousand  dollars  in  si)ecie,  not  to  sell  the  same  by  the  representative,  or  to 
b'.'  levied  on  and  held  [sold  Vj  by  the  creditor,  but  to  keep  it  rented  and  ai)ply  the  yearly  rental  to 
'he  debt  or  debts,  thus  depriving  the  widow  and  children  foran  indefinite  period  of  theii-  right  to  a 
homestead,  greatly  to  their  inconvenience,  injury  and  damage.  This  happens  when  the  widow, 
from  necessity,  convenience,  or  any  cause,  is  compelled  to  move  from  thedwelling-house,  and  thus 
place  it  in  the  possession  of  the  representatives,  which  she  has  the  right  to  hold  until  her  dower  is 
assigned.  Strange  to  say.  that  except  by  implication,  and  tha,t  too  remote  for  certainty,  there  is 
no  provision  in  our  law  for  the  enforcement  of  her  claim  to  dower  in  i)roperty  which  cannot  be 
divided  in  kind,  by  procuring  a  decree  for  its  sale,  and  liaving  the  money  value  of  her  dower  paid 
to  her.  J}y  section  17G1  this  can  be  done  in  any  or  all  of  the  doworable  prop(;rty,  but  by  the  assent 
of  the  executor  or  administrator  only,  and  when  such  have  combined  against  the  widow,  of  course 
they  will  not  assent.  See  sections  on  sniiject  of  dower,  the  assignin<;nt  of  dowcir  and  i)artiti()n.  It 
may  be  don^  'indor  sections  '6l2~-H-'.),  toucliing  partitions  in  equity,  but  it  is  duubtful,  and  the  pro- 
cess too  slow." 


pp.  72,  73. 
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§2022.  Iliifihand  refufiinr/j  v)ho  mft/i/  applij  for  IhorafJitf/id,  [SIjouM  the 
husband  refuse  to  ai)])Iy  for.  the  aforciSJiid  exemj)tion,  }jis  wife,  or  any 
])erson  actin^*;  as  her  n(!xt  fricind,  may  do  the;  same,  and  it  shall  he  as 
bindin<^  as  if  done  by  the  husband.  Should  any  trustee  or  guardian  (>^'(.,t)A(..t*<,i\'^/t, 
a  fiunily  of  minor  ehildren,  fail  to  apply  for  said  exemption,  the  (Jrdi-i'i'---'>'^^- 
nary  may,  upon  a[)plieation  of  any  next  fri(;nd,  for  th(;  minr)rs,  allow 
him  or  her  to  act  in  lieu  of  suc^h  trustee  or  guardian,  and  this  shall  be 
as  bin(h'ng  as  if  done  by  the  said  guanh'an  or  trustee.]     (a.) 

§202-3.  Costs — by  whom  paid.  \_hi  all  cases,  before  tlie  approval  of 
the  Ordinary  can  be  demanded  as  hereinbefore  provided,  the  a})plieant 
shall  pay  the  cost  of  said  i)roceedings,  including  the  clerk's  cost  for 
recording  the  same,  to  the  Ordinary.  He  shall  be  bound  for  such  cost 
if  he  approves  the  same:  Provid.cd,neiKrtheless,  that  if  any  person  filing '^^^^c^^'^n^'j.^' 
objections  to  said  schedule  or  plat  shall  fail  to  have  the  same  sustained,  I870,'p.  72. 
he  shall  pay  the  cost  of  said  proceedings.  And  all  additional  costs 
imposed  by  the  proceedings  under  section  2015  of  this  Code,  to  have  a 
homestead  set  apart,  or  personalty  exempt,  shall  be  paid  by  the  applicant 
as  in  other  cases.]     (a.) 

§2024.  Property  set  apart,  Jiow  vested.     [Said  property  so  set  apart 
shall  be  for  the  use  of  the  wife  or  widow  and  children,  during  her  life(a)Actsof  is^s. 
or  widowhood,  and  at  her  death  or  intermarriage,  be  equally  divided  r^^29.  Act;  ,a 
between  the  children  of  her  former  marriage  then  living,  and  the  child- 
ren of  her  deceased  husband  by  a  former  marriage.]     (a.) 

§2025.  Property  set  apa7i,  hoiv  sold  or  encumbered.  [Said  property  so 
set  apart,  cannot  be  incumbered  or  alienated  by  the  husband,  but  if  the 
same  be  sold  or  encumbered  by  him  and  his  wife  jointly,  (in  the  case  of^ 
husband  and  wife,)  or  if  they,  with  the  approval  of  the  Ordinary,  for  p.  29.^ ""  "^  ^^^'* 
the  time  being,  indorsed  on  the  encumbrance  or  deed,  said  encumbrance 
or  deed  shall  be  as  valid  as  if  said  ]3roperty  had  never  been  so  set 
apart.]     (a.) 

Such  approval  is  required  for  the  protection  of  the  wife  and  children,  and  this  is  an  important 
function  required  of  the  Ordinary,  and  he  ought  to  be  clearly  satisfied  that  the  wife's  consent  is 
freely  and  voluntarily  given,  and  that  the  sale  will  be  for  the  benefit  of  the  wife  and  children  :  45 
Gla.,  621.  Approval  by  Ordinary  related  to  buyer  within  the  fourth  degree  of  consanguinity, 
void:  lb. 

§2026.  Rents  and.  profits^  Jioiv  disposed  of.  [All  produce,  rents  or 
profits  arising  from  homesteads  in  this  State  shall  be  for  the  support  and 
education  of  the  families  claiming  said  homesteads,  and  said  produce, 
rents  or  profits,  as  aforesaid,  shall  be  exempt  from  levy  and  sale,  except  (a)  Acts  of  1S3?, 
as  is  provided  for  in  the  Constitution ;  and  except  for  stock,  provisions,  ^' "  * 
and  other  articles  used  in  making  the  crop,  necessaries  for  the  family, 
medical  services,  and  tuition  for  education.]     (a.) 

Tenant  not  entitled  to  homestead  out  of  crop  or  its  proceeds  until  rent  due  landlord  is  paid :  41 
Ga.,  95,  622;  43  Ga.,  339.  Entitled  to  crops  raised  on  homestead  whether  set  apart  as  personalty  or 
not:   Cox  vs.  Nelson,  July  term,  1872. 

§2027.  Levy  or  sale  of  homestead  is  trespass.     [Any  officer  knowingly 
levying  on  or  selling  said  property  thus  made  exempt  from  sale,  (except 
as  provided  in  the  next  section,)  shall  be  guilty  of  trespass,  and  the  wifep!i».^  *^ 
or  family  of  the  debtor  may  recover  therefor  for  their  exclusive  use.]  (a.) 

Trespass  not  the  only  remedy — claim  may  be  interposed :  41  Ga.,  196. 

§2028.  Homestead,  hoio  and  when  sold  by  officer.  [In  all  cases  where 
any  defendant  in  execution  has  applied  for,  and  had  set  apart  a  homestead 
of  realty  and  personalty,  or  either,  or  where  the  same  has  been  applied 
for  and  set  apart  out  of  his  property,  as  provided  for  by  the  Constitu- 
tion and  laws  of  this  State,  and  the  plaintiff  in  such  execution  is  seeking 
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to  pnxwil  Avith  the  same,  and  there  is  no  ])ro]>ertT  except  the  honic^tead 
oil  ^vhieh  to  lew,  upon  the  o-roimd  that  his  debt  ialls  within  some  one  of 
tlie  classes  for  which  the  lioniestead  is  bound  under  the  Constitution,  it 
shall  and  may  be  lawful  for  such  plaintitf,  his  no-cut  or  attorney^  to  make 
atlidavit  before  any  officer  authorized  to  administer  oaths,  that,  to  the 
best  oi'  his  knowledge  and  belief,  the  debt  upon  which  such  execution  is 
tbunded  is  one  from  which  the  homestead  is  not  exempt,  and  it  shall  be 
*72,'5,^*^^^^^''"t]ie  duty  of  the  officer  in  whose  hands  the  execution  and  affidavit  are 
l>laced  to  j>roceed  at  once  to  levy  and  sell,  as  though  the  property  had 
never  been  set  apart :  Provided^  nevertheless^  that  the  defendant  in  such 
execution  may  if  he  desires  to  do  so,  deny  the  truth  of  the  plaintiff ^s 
affidavit,  by  tiling  with  the  le^^ying  officer  a  counter-affidavit.]     (a.) 

"NA'hcrc  debts  fall  within  some  one  of  the  classes  for  Avhich  the  homestead  is  bound,  that  fiict 
cannot  be  set  up  to  prevent  the  laying  otf  of  the  homestead:  39  Ga.,  386.  Eight  of  the  creditor  to 
p>>  on  under  the  exceptions  at  his  discretion:  //).,•  40  Ga.,  442.  Where  the  shoritf  was  notified  in 
writinii- that  an  execution  placed  in  liis  handt!  was  founded  upon  a  debt  for  purchase  money  for 
land  lie  is  liable  to  be  ruled  for  its  value :  44  Ga.,  14. 

§2029.   Counter-affidavit  suspends  proceedings.     [In  cases  where  such 

counter-affidavit  is  filed,  it  shall  be  the  duty  of  the  levying  officer  to 

'7-^'V%^^^^^'^  •''^^^P*^'^^^^  further  proceedings  under  such  execution,  and  return  the  same 

together  with  the  two  affidavits  to  the  Court  from  wdiich  the  execution 

issued.]     (a.) 

Counter-aflidavit,  what  sufficient:  McGehee  vs.  Way,  July  term,  1872. 

§2030.  Issue,  how  tried.    [At  the  first  term  of  the  Court  to  which  such 
(a^  Acts  of  1S71- execution  and  affidavits  are  returned,  an  issue  shall  be  formed  upon  the 
'"'   ■    ■         same,  and  tried  as  in  cases  of  illegality.]     (a.) 

§2031.  Effect  of  the  finding.  [When  the  finding  upon  such  issue  is  in 
favor  of  the  plaintiff  in  execution,  it  shall  be  the  duty  of  the  levying 
officer  to  proceed  forthwith  with  the  collection  of  such  debt  by  sale  of  the 
homestead  property,  if  necessary;  and  when  the  finding  upon  such  issue 
fa)Acti=ofi8n-^'''  ^^^  fovor  of  the  defendant  in  execution,  it  shall  operate  to  release  the 
'72,  p.  43.  homestead  property,  without  prejudicing  any  other  right  of  the  plaiiir 
tiff]     (a.) 

§2032.  Other  exemptions ,  not  deriied  by  this  Article.  [Nothing  con- 
tained in  this  Article  shall  be  construed  to  prevent  any  debtor  who  does 
not  wish  to  avail  himself  of  the  benefits  of  this  Article,  from  claiming 
the  exemptions  allowed  by  section  2040  in  the  Article  next  succeeding 
this.  But  no  person  who  shall  be  allowed  the  exemptions  under  said 
section  shall  take  any  benefit  under  this  Article.  Nor  shall  any  person 
.  .  *  .    fio^D  ^vho  shall  he  allowed  the  exemptions  under  the  law  contained  in  this 

(a)  Acts  of  1863,     .         .     ,         ,  n  i        ,  .^  t  .1  .  rtr\Ar\  i    x1 

p.  :iu.  Article,  be  allowed  the  exemptions  under  said  section  z04U,  except  tne 

articles  n^med  in  parts  10,  11,  12  and  13  of  said  section  2040.]     (a.) 

§2033.  Receiver  appointed  by  Ordinary,  when.  [Whenever  any  per- 
son shall  malvc  an  application  for  a  homestead  of  realty  and  exemption 
of  personalty,  and  it  shall  appear  by  the  return  of  the  surveyor  that  said 
applicant  has,  and  is  the  owner  of  more  real  estate  than  under  the  law  he 
is  entitled  to  under  the  Homestead  Act  of  this  State,  it  shall  be  the  duty 

/  .  A  »    f  1W-0  of  the  Ordinary  to  a])point  a  receiver  to  take  charge  of  the  excess  and 

(a;  Acts  01    i'iiZ,  o  ^        \  r>  n      ^  t  p         •  1   T  1  1 

p.  i4.  sell  the  same  for  the  benefit  of  the  creditors  of  said  applicant,  under  such 

regulations  as  are  hereinafter  set  forth.]     (a.) 

§2034.  Ilejieiver  to  dispjose  of  excess  of  personalty.  [When,  upon  the 
application  of  any  [)erson  for  exemption  of  personalty,  as  now  provided 
for  by  law,  and  the  schedule  filed  by  said  person  so  applying,  shall  dis- 
close the  fact  that  said  ])erson  has,  and  is  the  owner  of  personal  property 
in  excess  of  the  sum  of  one  thousand  dollars  in  gold,  the  excess  shall  be 
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turned   over  by   the  Ordlniiiy    into  the  liands  of  a  reeolver,  and  «^i^rb)Aftt«ofi87X 
reeeiver  shall  dispose   of  tiie   said  ex(;ess  for  tlie  bcjiefit  of  the  credl-p.  u. 
tors  of  said  aj)[)lieaiit.]     (b.) 

§20o5.  Hale  of  rcalli/  and  dm/joHUlon  of  proce&h,  [When  a  i-ecxjiver 
shall  have  been  appointed,  as  provided  in  the  two  prewjdinj^  seetions,  tlie 
said  receiver  shall  proceed  to  advertise  tin;  real  estate  in  the  public  ga- 
zette in  which  the  sheriff's  sales  of  said  (county  are  advertised,  once  a 
week  for  four  weeks,  and  shnJI,  on  the  first  I'liesday  of  tin;  month  imme- 
diately following  the  said  advertisement,  expose  the  same  ^'^^i' ^^^^  ^t  }^^^^^"(c)  Act3ofi872. 
lie  outcry,  and  the  money  arising  from  tlie  sale  of  said  property  shall  be  i>.  u. 
turned  over  into  the  hands  of  the  Ordinary  for  distribution  among  the 
several  creditors  of  said  ap[)licant,  said  distribution  to  be  made  according 
to  the  dignity  of  the  claims  of  the  several  creditors.]     (c.) 

§2036.  Side  of  personalty.     [When  the  pro])erty  falling  into  the  hands 
of  said  receiver  be  personal,  the  same  shall  be  disposed  of  in  like  man- 
ner,  except  that  the  receiver  shall  advertise  the  same,  in  three  of  the  j^^  44,^"'-'^^''- 
most   public  places  of  said  county,  for  thirty  days,  but  shall  not  be 
required  to  advertise  the  same  in  a  public  gazette.]     (d.) 

§2037.   Oidy  one  receive?'.     [Nothing  in  this  Act  shall  be  so  construcdfe)  Act3  ofisTj, 
as  to  authorize  the  appointment  of  more  than  one  receiver.]     (e.)  ^''  ^^' 

§2038.  No  sale,  ivhen.     [If  no  creditors  appear  and  file  their  claims 
before  the  day  set  apart  for  the  sale  of  said  property,  said  sale  shall  not  ^f)  Acts  of  1872, 
take  place,  but  the  property  in  excess  shall  be  turned  over  to  said  appli-  ^'' 
cant.]     (f.) 

§2039.  Applicant^ s  right  of  selection.     [The  applicant  shall  be  permit- ^g)  Acts  of  18<2, 
tod  to  select  the  personal  property  to  be  exempted,  not  to  exceed  the 
amount  now  allowed  by  law.]     (g.) 

General  Note  on  Article  VI. — Constitutionnlity  of  the  homestead  laws  :  39  Ga..  425,  4fi6:  44 
Ga.,  351 ;  Jones  vs.  Brandon,  January  term,  1873.  Judgments  obtained  to  the  passajre  of  the  home- 
stead law  :  40  Ga.,  73.  Liability  of  sheriff  for  not  selling  :  40  Ga..  297  ;  44  Ga.,  14,  351.  417  :  45  Ga., 
292;  Cox  ««.  Nelson,  July  term,  1872  ;  Kimbro  ijs.  Edmondson,  76.  Tenant  not  entitledto  home- 
stead out  of  crop  or  its  proceeds  until  rent  due  landlord  is  paid:  41  Ga.,  95.  Landlord's  lien_  for 
rent  paramount:  41Ga.,  622;  43  Ga.,  339j  Where  homestead  is  levied  on  for  debts  to  which  h  is 
not  subject,  the  head  of  the  family  may  interpose  a  claim  :  41  Ga..  196.  Right  to — may  be  waived 
by  husband,  and  the  waiver  will  bind  widow  and  minors  :  41  Ga.,  622.  Widow  and  minors  not  enti- 
tled to — as  against  the  claims  of  adult  to  their  distributive  shares :  42  Ga.,  523.  Where  G.  obtained 
a  judgment  on  May,  1866,  against  H.,  and  in  June,  1868,  M.  bought  a  tract  of  land  from  the  heirs-at- 
law  of  H.,  who  died  after  G.  obtained  his  judgment  against  H.,  M  is  not  entitled  to  homestead,  as 
agaiu.-tG,'s  judgment:  43  Ga.,  377.  Decree  distributingassets  of  estate  not  opened  on  the  ground  that 
no  homestead  was  decreed  to  widow  and  minors  ;  43  Ga.,  1388.  Where  homestead  was  laid  off  to  one 
who  was  not  the  head  of  a  family,  no  error  to  reject  the  exemplification  from  the  Ordinary  laying 
off  the  same,  upon  a  claim  interposed  by  heirs-at-law,  the  claimants  not  pretending  to  claim  under 
the  family:  43  Ga.,  392.  Property  awarded  to  A.  conditionally,  upon  his  payment  of  a  sum  of 
money  to  B,  cannot  be  exempted  until  such  sum  is  paid  :  43  Gii.,  589.  "Money  borrowed,  labor 
done,"  etc.:  44  Ga.,  61.  Yfhere  United  States  Bankrupt  Courts  have  acquired  jurisdiction,  home- 
stead laws  do  not  create  such  a  specific  lien  upon,  or  title  to  bankrupt's  estate  in  f  ivor  of  his  family. 
i\s  may  be  heard  and  adjudicated  by  the  State  Courts,  pending  the  proceedings  in  bankruptcy :  44 
Ga.,  133.  AVhethor  such  claim  is  such  a  debt  in  favor  of  the  family  as  may  be  proven  before  the 
Bankrupt  Court,  independently  of  the  exemption  of  the  Bankrupt  law.  it  is  for  that  Court  alone 
to  decide:  lb.  Right  of  wife  to  homestead,  as  against  assignee  of  bankrupt:  44  Ga..  134,  :>59. 
Whether  homestead  is  subject  to  execution  by  Comptroller  General  against  a  defaulting  tax  collec- 
tor: 44  Ga.,  417.  Homestead  not  subject  to  lien  of  judgment  in  this  case  :  44  Ga..  603.  Sale  of 
homestead  set  apart  for  minors  at  private  sale  by  executor  :  45  Ga.,  310.  Errors  of  OrdinarJ^may 
be  corrected  by  certiorori :  45  Ga.,  483.  Amendment  of  petition  on  second  applicationjtor :  45  Ga., 
652.  2.  Where  it  appears  that  a  widow  with  minor  chiklren,  whose  father  died  in  this  State,  mar- 
ried a  second  time,  and  she  and  her  husbiind,  after  living  in  the  county  of  her  first  husband's  resi- 
dence for  some  time,  left  the  State,  taking  the  minors  with  them,  but  frequently  avowed,  and  still 
avow  their  intention  of  returning  to  their  former  home,  which  they  claim  never  to  have  aban- 
doned, and  application  is  made  in  behalf  of  the  minors  for  homestead  out  of  their  father's  estate 
by  next  friend  in  the  county  in  which  the  father  died  resident,  and  objection  is  filed  by  a  creditor 
of  the  father,  on  the  ground  that  the  minors  are  not  citizens  of  Georgia,  and  therefore  not  entitled 
to  a  homestead,  and  the  jury  on  appeal  from  the  Ordinary  who  granted  the  homstead  affirm  his 
judgment:  Hehl,  That  the  question  of  domieil  was  one  of  tact,  under  the  circumstances,  the  jurj- 
having  found  in  favor  of  the  minors' right  to  hiMuestead.  this  Court  will  not  disturb  the  verdict 
which  is  warranted  by  the  evidence.  3.  An  infant  who  has  no  guardian  may  ai>ply  by  next  friend  for 
a  homestead:  Karkins  vi^.  Arnold,  July  term.  1872.  A  widow  and  minor  children  are  not  entitled 
to  an  exemption  of  personalty  in  the  estate  of  a  deceased  husband  and  father  if  they  have  already 
received  the  value  of  one  thousand  dollars  in  specie  from  said  estate,  allotted  as  the  "  year's  sup- 
port" under  the  provisions  of  the  Code ;  Robson  f>'.  Ticndvum.  /?).  See.  also.  Watkius  ^■^^  Cason, 
July  term,  1872;  Heard  vs.  Hanner,  January,  term. 1873;  Collcy  r-*.  Duncan,  Ih.;  Griffin  rs.  Trent- 
lin,  Ih.:  Vanhorn  vs.  Bradford,  lb.;  Collier  vs.  Adkins,  lb.;  Sims rs. Thornton, i 6./  Lee  rs.  Clem- 
ents. Ih. 
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ARTICLE   YII. 


TEOrERTY    EXEMPT    FROM    SALE. 


Skcttov. 
1.1>40.  Property  exempt  from  sale. 
2i>4l.  Sohodulo— wife".-;  privileges. 
2lH2.  Land— how  liid  otT. 
iiMS.  Oi\ioctions — how  tried. 
2044.  Towu  property. 


Section. 
-:04"i.  8ivlo  subject  to  incumbranco. 
20lti.  Trespass  by  oilicer. 
20 !7.  Alien.'ition  and  incumbrances. 
20!8.  Settled  on  wife  and  children. 
2049.  Property  of  estates  exempt— when. 


lS4o.  C 
^Syo,  1032. 


§2040.  (2013.)  Property  exempt  from  sale.  The  following  property 
p!^3&^.  ^A^  of  ^^  every  debtor,  who  is  the  head  of  a  family,  shall  be  exempt  from  levy 
\**J' 9'iJ';o^o   ^i^d  sale  bv  virtue  of  anv  i^rocess  Avhatever,  under  the  laws  of  this  State  : 

Act  of  lb4o.  C.  in*  1'  1    ^'        'i  t      ^  •         i  i  • 

p.  390^  Act  of  nor  shall  any  vaiui  hen  be  created  thereon,  except  m  the  manner  hereni- 
^'  "  '  after  pointed  out,  but  shall  remain  for  the  use  and  benefit  of  the  family 
of  the  debtor  : 

1.  Fifty  acres  of  land,  and  five  additional  acres  for  each  of  his  or  her 
children  under  the  age  of  sixteen  years.  This  land  shall  include  the 
dwelling  house,  if  the  value  of  such  house  and  improvements  does  not 
exceed  the  sum  of  two  hundred  dollars  :  Provided,  that  none  of  the 
above  land  be  within  the  limits  of  a  city,  town,  or  village,  and  does  not 
include  any  cotton  or  wool  factory,  saw  or  grist  mill,  or  any  other 
machinery  propelled  by  water  or  steam,  the  value  of  which  exceeds  the 
sum  of  two  hundred  dollars :  and  jjrovided,  also,  that  such  land  shall 
not  derive  its  chief  value  from  other  cause  than  its  adaption  to  agricul- 
tural purposes  ;  or,  in  lieu  of  the  above  land,  real  estate  in  a  city,  town, 
or  villa2:e,  not  exceedino;  five  hundred  dollars  in  value. 

Exemption  nnder  the  Act  of  1841 :  20  Ga.,  38;  "grist  mill :"  Ih.  This  provision — how  affected 
by  section  2  :  38  Ga.,  531. 

2.  One  farm  horse  or  mule. 

Exemption  of  horse  worth  fifty  dollars  under  the  Act  of  1841 :  23  Ga.,  393. 

3.  One  cow  and  calf. 

4.  Ten  head  of  hogs  and  fifty  dollars'  worth  of  provisions,  and  five 
dollars'  worth  additional  for  each  child. 

5.  Beds,  bedding,  and  common  bedsteads  sufficient  for  the  family. 

6.  One  loom,  one  spinning-wheel,  and  two  pairs  of  cards,  and  one 
hundred  pounds  of  lint  cotton. 

7.  Common  tools  of  trade  of  himself  and  his  wife. 

Tools  of  his  wife  formerly  not  exempt:  16  Ga.,  479. 

8.  Equipment  and  arms  of  a  militia  soldier,  and  trooper's  horse. 

9.  Oixlinary  cooking  utensils  and  table  crockery. 

10.  Wearing  apparel  of  himself  and  family. 

Not  entitled  to  two  watches  as  "wearing  apparel :"  10  Ga.,  479;  doubtful  if  entitled  to  one:  lb. 

11 .  Family  Bible,  religious  works,  and  school  books. 

12.  Family  portraits. 

13.  The  library  of  a  professional  man,  in  actual  practice  or  business, 
not  exceeding  three  hundred  dollars  in  value,  and  to  be  selected  by  him- 
self 

Lawyer's  librarj',  formerly  not  exempt:  20  Ga.,  596. 

Gknkral  Note  ok  this  Skction.— Not  subject  to  ti\xfi.fn.:  11  Ga.,  79-  subject  to  judfnnents 
on  fortx  :  '2!.)  Ga.,  .''45.  Exemption  Acts— how  construed  :  2f)  Ga.,  597.  This,  the  exemption  referred 
by  JJankrupt  Act:  41  Ga.,  180.    Not  subject  to  levy  and  sale  for  purchase  money:  lb.;  45  Ga,.,583. 

§2041.  f2014.)  3fode  of  obtaining  exemption.  [Every  debtor  seeking 
the  benefit  of  the  preceding  section,  or  if  he  refuses,  his  wife,  or  any 


Act  of  1^.34,  c. 
p.  .388. 
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person  acting  an  li(;r  UQxt  frlciiu]  shall   mnkc  out  a  sclKidiiK;  of  tlif;  P*''^H^~ ^ftof  IS22,  f 
crty  (ilainied  lo  b(;  exempt,  and    vciiwi)   IIk;  same  to  the;  Ordinary  of  the. i>. ''^'i- 
county,  witliout  nialsing  any  apj)li(;ation    for  liorriestead,  and  it  shall   notc;,;Act.'s  ofl'^TO, 
be  ne(X3ssary  to  ])nhlish  tlicj  same;  in  a  gazette.    The  Ordinary  shall  record  ^'    ' 
the  schedule  in  a  !)ook  to  be  kept  })y  him  for  tliat  purpose.]     (a.) 

Tnivorso  of:  10  Gn,.,  551.  Amendment  of:  12  (J;i,..  188.  Form  niA  contentH  of:  13  Ga.,  302;  18 
Ga.,  50 ;  25  Ga.,  208.    Fullness  of— question  for  jury :  20  (jia..  474. 

§2042.  (2015.)  Land,  1  WW  laid  off.     Upon  applic:atir>n  by  a  debtor,  it^p^,,l-l^4T  c- 
shall  be  the  duty  of  the  county  surveyor,  (or  any  other  surveyor  if  there  p-^^*-^-    -^V^f 
be  no  county  surveyor,)  to  lay  off  the  land  allowed  to  his  family  under 
this  law,  and  to  make  a  ])lat  of  the  same,  whi(;h  plat  shall  be  returned  to  ^a)  Acta  of  1870, 
the  [Ordinary,]  (a)  and  recorded  as  before  provided  for  schedules  returned.  ^'*  '^• 

Statute  requiring  surveyor  to  lay  off  land  does  not  apply  where  the  quantity  of  land  owned  by 
defendant  is  less  than  that  exempted :  20  Ga..  200 ;  22  Ga.,  168  :  25  Ga.,  224. 

§2043.  (2016.)  Objections,  how  tried.  Should  any  creditor,  for  any 
cause,  desire  to  dispute  the  propriety  of  the  survey,  or  the  value  of  the^,>  .  ..,^q 
improvements,  upon  application  to  the  [Ordinary]  (b)  and  notice  to  the  p.  74. 
debtor,  the  said  [Ordinary]  (b)  may  appoint  three  appraisers  to  view  the 
survey  and  to  value  the  improvements,  and,  on  their  return,  the  said 
[Ordinary]  (b)  may  direct  the  surveyor  to  make  such  alterations  as  shall, 
in  his  judgment,  be  conformable  to  law. 

§2044.  (2017.)  Toivn  property.  If  the  debtor  owns  town  property 
exceeding  in  value  the  sum  of  five  hundred  dollars,  and  it  cannot  be  so 
divided  as  to  give  to  his  family  that  amount,  he  may  give  notice  to  the 
officer  levying  thereon,  and  when  the  proceeds  of  the  sale  are  to  be  dis- 
tributed, the  Court  shall  order  five  hundred  dollars  of  the  same  to  be 
invested,  by  some  proper  person,  in  a  home  for  the  family  of  the  debtor, 
which  shall  be  exempt,  as  if  laid  off  under  this  law. 

Stated  in  25  Ga.,  223;  38  Ga.,  531.  Removal  of  defendant  from  house  and  lot  does  not  make  it 
subject  to  payment  of  debt:  25  Ga.,  223.    Sale  under  judgment  obtained  in  1861 :  38  Ga.,  531. 

§2045.  (2018.)  Sale  subject  to  encumbrance.  If,  from  any  cause,  the 
land  exempt  has  not  been  laid  off  when  the  remainder  is  offered  for  sale, 
notice  being  given  of  the  fact,  the  purchaser  will  buy  subject  to  the  encum- 
brance. 

Stated  in  40  Ga.,  293;  44  Ga.,  605.  Injunction  where  sheriff  is  proceeding  to  turn  out  the  fam- 
ily: lb.    This  section  is  not  repealed  by  Homestead  Act  of  1868:  lb.;  40  Ga.,  299. 

§2046.  (2019.)  Trespass  by  officer.  Any  officer  knowingly  levying  on 
or  selling  any  property  of  a  debtor  exempt  under  this  law,  a  schedule 
of  which  has  been  returned  as  required,  is  guilty  of  a  trespass,  and  suit 
may  be  brought  therefor  in  the  name  of  the  wife  or  family  of  the  debtor, 
and  the  recovery  shall  be  for  their  exclusive  use. 

What  sole  by  sheriff  lawful :  20  Ga.,  38.  Injunction  against:  22  Ga.,  165.  Suit  for  trespass  and 
damages :  lb.,  168. 

§2047.  (2020.)  Alienation  and  encumbrance.     The  debtor  shall  have 
no  power  to  alienate  or  encumber  the  property  exempt  under  this  law ;  p.*^39o;  ^"  "    * 
but  the  same  may  be  sold  by  the  debtor  and  his  wife,  if  any,  jointly,  with 
the  consent  of  the  [Ordinary]  (c)  of  the  county,  the  proceeds  to  go  tlie(c\Acts  ofisro, 
use  of  the  debtor's  family.  ^' ' 

Cannot  encumber  his  property  so  as  to  divert  that  portion  exempt  by  law  for  the  sitpport  of  his 
wife  and  minor  children:  35  Ga.,  ISO.    Receiver  ordered  to  turn  over  said  property  to  wife  :  lb. 

§2048.  (2021.)  Settled  on  wife  and  children.     [The  property  exempt 
under  this  law  shall  be  for  the  use  of  the  w^ife  or  widow,  and,  at  her  death  ^^^/p^^J;^"^^^' 
or  intermarriage,  to  be  equally  divided  between  the  children  of  her  former 
marriage  then  living.]     (d.) 


TART  II,— TITLE  III.— CIIArTER  II. 


Article  8. — Interest  and  nsury. 


§2049.  (2022.)  Extends  to  insolvent  estates.  [The  exemptions  and  pro- 
(f  Act  of  iSo5,  tei^ions  oontainiHl  in  the  nine  preeedino-  seetions  are  herebv  extended  to 
intestate  insolvent  estates,  in  all  eases  wherein  there  is  a  widow  or  child 
of  the  deeciisal  intestate  living.]     (e.) 


AETICLE  YIII. 


INTEREST    AND    USUEY. 


Sf.ctiox. 
20oO.  L-nvful  interest. 
2051.  Riito  of  interest  bj'  contract. 
20.}2.  ]}ac-k  interest. 
2053.  Lex  loci. 


Section. 
20r)4.  Interest  on  judgment. 
20'">'>.  Pnymoit — how  npplied  to  interest. 
2t)56.  Interest  on  liquidiiteii  demands. 
2057.  On  merciiant's  accounts. 


Act  of  1S22,  C. 
p.  393.  Act  of 
lS4o,  C.  p.  393. 


(f\)  Act  of  19th 
Feb.,  1S73. 


(b^  Act  of  mh 
Feb.,  1373. 


?3. 


Act  of  1845,  C. 


§2050.  (2023.)  Laicful  interest.  [The  rate  of  interest  in  this  State, 
when  the  same  is  not  otherwise  agreed  on,  in  writing,  by  the  parties,  shall 
be  seven  per  centum  per  annum,  as  heretofore  allowed  by  law,  and  in  no 
case  shall  more  than  seven  per  cent,  be  allowed  unless  the  same  be  pro- 
vided for  in  the  written  contract.]     (a.) 

On  Act  of  1S22:  1  Kelly-,  135,  397;  22  Ga.,  197.  Prior  to  this  Act :  7  Ga.,  204.  Interest  fixed  by 
law :  43  Ga.,  346. 

[Sections  2024  and  2025  repealed  by  Act  of  19th  February,  1873.] 
§2051.  Rate  of  interest  by  contract.  [Whenever  the  parties  to  any  note, 
bond,  or  bill,  or  other  contract,  or  evidence  of  indebtedness,  which  bears 
interest,  shall  agree  upon  any  other  rate  of  interest,  whether  the  same  be 
more  or  less  than  seven  per  cent,  per  annum,  and  shall  insert  the  amount 
or  rate  of  interest  so  agreed  upon  in  the  written  contract,  the  same  shall 
be  legal  and  valid  to  all  intents  and  purposes,,  and  it  shall  be  the  duty  of 
tlie  Courts  of  this  State  to  enforce  such  contracts.]     (b.) 

§2052.  (2026.)  Back  interest.  Interest  from  date,  when  stipulated,  if 
the  debt  is  not  punctually  paid  at  maturity,  may  be  recovered :  Provided, 
interest  has  not  already  been  included  in  the  principal  amount. 

Back  interest,  if  the  debt  is  not  punctually  paid,  may  be  recovered  as  stipulated  damages:  1 
Kelly,  469. 

§2053.  (2027.)  Lex  loci.  Every  contract  bears  interest  according  to 
the  law  of  the  place  of  the  contract  at  the  time  of  the  contract,  unless 
upon  its  face  it  is  apparent  that  the  intention  of  the  parties  referred  the 
execution  of  the  contract  to  another  forum :  in  this  case,  the  law  of  the 
forum  shall  govern. 

Stated  in  21  Ga.,  135. 

§2054.  (2028.)  Interest  on  judgment.  All  judgments  in  this  State  bear 
lawful  interest  upon  the  principal  amount  recovered. 

Judgment  amended  so  as  to  include  back  interest:  1  Kelly,  409.  Dormant  judgments:  15  Ga^ 
435. 

§2055.  (2020.)  Payment^  how  applied  to  interest.  When  a  payment  is 
made  upon  any  del^t,  it  shall  be  applied  first  to  the  discharge  of  any  inter- 
est due  at  the  time,  and  the  balance,  if  any,  to  the  reduction  of  the  prin- 
cipal. If  the  payment  does  not  extinguish  the  interest  then  due,  no 
interest  shall  be  calculated  on  such  balan(X3  of  interest,  but  only  on  the 
principal  amount  up  to  the  time  of  the  next  payment. 

§2056.  (2030.)  Interest  on  liqvAdated  demands.  All  liquidated  demands, 
•where  by  agreement  or  otherwise  the  sum  to  be  paid  is  fixed  or  certain, 
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Article  1.— Oeneral  principlc«. 


bear  interest  from  the  tiiru;  the  \>'dviy  is  lial^le  an<l  bourifl  to  ];ay  them;  Jf,\,.f  ,,f  i;^,  ^ 
payable  on  demand,  from  the  time;  of  the  (himand.     \n  ease  of  j)romiH.s^>ry  pJ'^'^.   Act  «i 
notes  ])jiyal)l(;  on  (leniand,  tin;   law  j)r(',sinn(;s  a  dr;jiiaiid   distantly,  and2^7i2w6. 
gives  interest  from  date. 

Ht!i,t(ul  in  12  Ga.,  564;  10  Ga.,  f).'',?;  21  Gm.,  .'',27;  .",.",  G;i,.  210.  Stato  fx  rrl.  Greer  vt.  Spior.  Mnrch 
torm^lHfM.  Whut,  domaridH  U<iu\iln\M:  1  Kelly,  2^)7;  2Kclly,  ;i70;  \H)u.,:'j?.);  15  (jji.,  322;  18  Ga., 
401;  I'J  Ga.,  5:37;  20  Ga„  5;3,  .%i  ;  .'«  (iit.,  21!). 

§2057.  (2031.)    On  mercJicints'  acGoimtH.     All  aeeounts  of  merehants,  ^^^   -  p^ 
tradesmen,  me(;hanies,  [and  all  otlu^rs]  (a)  wliieli  by  eustom  Ijeeouie  due  p-A 
at  the  end  of  the  year,  bear  interest  from  that  time  upon  tlie  amount  ieb.,  Ur.i. 
aetiuxlly  due  whenever  aseertained. 

Open  accounts:  1  Kelly,  287;  9  Ga.,  594.  This  section  includes  physicians' accounts:  Wood- 
field  vs.  Colzey,  July  term,  1872. 

General  Notk. — Interest  voluntarily  paid  mny  be  reeovcrertback  :  1  Kelly,  140;  42Ga.,  4ol. 
In  e(iuity :  ;37().  But  when  paid  on  one  note,  and  suit  is  brouprht  on  another  by  the  holder  of  both, 
it  CJiiniot  be  ple.-ided  }is  payment;  it  may  bo  as  a  set  oil':  1  Kelly,  241.  Interest  Jigain.'-t  attorney  at 
law:  1  Kelly,  287;  14  Ga.,  379;  against  piirtnor:  2  Kelly,  18;  against  joint  tenant :  22  (hi.,  V-'A  ;  V) 
Ga.,  44.  Money  in  agent's  hands :  2  Kelly,  .")70;  12  Ga.,  505.  "^I'o  be  computed  from  what  time:  2 
Kelly,  370.  Interest  on  bank  bills  :  10  Ga.,  162 ;  16  Ga.,  289.  As  to  factors  :  12  Ga.,  .565 ;  27  (ia.,  174. 
Where  discharged  surety  has  paid  money  by  mistake  :  12  Ga.,  271.  Interest  defined  :  18  Ga.,  177. 
Cash  sale  of  propertj':  26  Ga.,  465.  Warrantee  entitled  to  interest  on  purchase  money,  when:  2S 
Ga.,  289.  Rule  as  to  compuiing  interest:  31  Ga.,  3;  during  the  war:  37  Ga.,  482.  Interest  not  stop- 
ped by  tender:  35  Ga.,  23;  43  Ga.,  361.  The  orders  absolute  of  the  Inferior  Court  for  the  payment 
of  money  to  other  persons  given  in  liquidation  of  debts  due  by  such  Courts  draw  interest:  State  ex 
tpI.  Greer,  administrator,  vh.  Spier,  March  term,  1864.  See,  also,  Kustvv.  Holtzclaw,  January  term. 
1873.  Decisions  relating  to  usury:  1  Kelly,  108,  392,  416;  4  Ga.,  221,  236,  474;  6  (Ja.,  253;  7  Ga.,  12-3, 
238;  9  Ga..  30;  10  Ga.,  389;  13  Ga.,  459;  19  G,^..  551  ;  21  Ga.,  592;  22  Ga.,  193;  26  Ga.,  403;  27  Ga.,  248; 
28  Ga.,  526;  33  Ga.,  21 ;  37  Ga.,  384  :  40  Ga.,  107 :  42  Ga.,  451 ;  44  Ga.,  179;  Parker  vh.  B.  k  L.  A.,  July 
term,  1872;  Lay  v^.  Seago.  lb.;  Phillips  vf^.  Walker,  January  term,  1873;  Gatewood  vh.  City  Bank 
of  Macon,  lb.;  City  L.  k  B.  A.  vs.  Goodrich,  lb.;  Atlanta  M.  k  R.  M.  Co.  vh.  Guyer,  lb.;  Sesil  vs. 
Harris,  lb. 
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■Of  Hiring. 
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■Of  Pledges  or  Pawns, 


ARTICLE  I. 


GENERAL    PRINCIPLES. 


Skctiojt. 

2058.  Definition. 

2059.  Property  in  bailee. 

2060.  Care  and  diligence. 

2061.  Ordinary. 


Sectiox. 
20()2.  Extraordinary. 

2063.  (ti-oss  neglect. 

2064.  Burden  of  proof. 


§2058.  (2032.)  Definition.  A  baihnent  is  a  delivery  of  goods  or  prop- 
erty for  the  execution  of  a  special  object,  beneficial  either  to  the  bailor  or 
bailee,  or  botli;  and  upon  a  contract,  express  or  implied,  to  carry  out 
this  object  and  dispose  of  the  property  in  conformity  with  the  piu-pose  of 
tlie  trust. 
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Article  2. — Of  carriers  and  herein  of  the  liabilities  of  railroad  and  steamboat  companies. 

§2059.  (2033.)  Propaii/  in  bailee.  In  all  cases  the  bailee,  during  tlie 
bailment,  has  a  riii'ht  to  the  possession  of  the  property,  and  in  most  eases 
a  special  right  of  property  in  the  thing  bailed.  For  a  violation  of  these 
riffhts  bv  anv  one  he  is  entitled  to  his  action. 

Mo.'isiiro  of  ilnmagos  in  action  by  biiiloo :  6Ga.,  530;  against  bailoe :  Sheldon  vs.  So.  Ex.  Co., 
January  term.  L^T^. 

§20G0.  (2034.)  Care  and  diligence.  All  bailees  are  required  to  exer- 
cise care  and  diligence  in  protecting  and  keeping  safely  the  thing  bailed. 
I^iiferent  degrees  of  diligence  are  required  according  to  the  nature  of  the 
bailments. 

Degrees  of  diligence  defined:  18  Ga.,  495. 

§2061.  (2035.)  Ordinarif.  Ordinary  diligence  is  that  care  which  every 
prudent  man  takes  of  his  own  property  of  a  similar  nature.  The  absence 
of  such  diligence  is  termed  ordinary  neglect. 

Ordinary  diligence,  that  which  the  generality  of  mankind  use:   6  Ga.,  213. 

§2062.  (2036.)  Extraordinary.  Extraordinary  diligence  is  that  ex- 
treme care  and  caution  which  very  prudent  and  thoughtful  persons  use 
in  securing  and  preserving  their  own  property.  The  absence  of  such 
diligence  is  termed  slight  neglect. 

§2063.  (2037.)   Gross  neglect.     Gross  neglect  is  the  want  of  that  care 
which  every  man  of  common  sense,  how  inattentive  soever  he  may  be, 
takes  of  his  own  property. 
§22066, 2120,  §2064.  (2038.)  Burden  of  proof  .    In  all  cases  of  bailments  after  proof 

of  loss,  the  burden  of  proof  is  on  the  bailee  to  show  proper  diligence. 


ARTICLE  II. 

OF    CAEPJERS    AXD    HEREIN   OF   THE    LIABILITIES   OF   RAILROAD   AND 

STEAMBOAT   COMPANIES. 


Skcttox. 
2065.  Definition. 
2W6.  Common  carriers. 

2067.  Carrier  of  passengers. 

2068.  Effect  of  notice  to  limit. 

2069.  Duty  as  to  reception  of  goods. 

2070.  Time  of  responsibility. 

2071.  For  baggage. 

2072.  Checks  for  baggage. 

2073.  For  delay, 

2074.  Stopping  in  transitu. 


Section. 

2075.  When  it  exists. 

2076.  Estoppel  on  carrier. 

2077.  Lien. 

2078.  Contents  of  freight  bills. 

2079.  On  baggage. 

2080.  Fraud  on  carrier. 

2081.  Limit  as  to  value  of  baggage. 

2082.  What  passengers  may  be  refused. 

2088.  Liability  of  il.  R.  companies  as  carriers. 
2084.  When  there  are  several. 


§2065.  (2039.)  Definition.  Any  person  undertaking  to  transport  goods 
to  another  place  for  a  compensation,  is  a  carrier,  and  as  such  is  bound  to 
ordinary  diligence. 

§2066.  (2040.)  Common  carrier.  One  who  pursues  the  business  con- 
stantly or  continuously  for  any  period  of  time,  or  any  distance  of  trans- 
portation, is  a  common  carrier,  and  as  such,  is  bound  to  use  extraordinary 
diligence.  In  cases  of  loss  the  presumption  of  law  is  against  him,  and  no 
excuse  avails  him  unless  it  was  occasioned  by  the  act  of  God  or  the  pub- 
lic enemies  of  the  State. 

Common  carrier  defined:  2Kc]ly,  349:  36Ga.,  635;  Martin  vs.  Smith,  March  term,  1864:  his 
roHponribility :  2  Kelly,  349 ;  37  Ga.,  103.  "  Acts  of  God  "  defined :  2  Kelly,  349 ;  42  Ga.,  443.  11.  R. 
cornpanicH,  atage  and  omnibus  proprietors,  steamboat  owners,  on  the  footing  of  common  carriers: 
r2Ga.,  217.  Tl»!0  presumption  of  law:  28Ga.,  513;  34Ga.,  315;  36  Ga.,  635.  Wha.t  is  evidence  of 
grofH  negligenc(9.:  34  (ia.,  315.  Diligence  question  for  jury:  42  Ga.,  35,  443.  An  express  company  is 
a  common  carffer  and  liable  under  the  rule  in  this  section  :  36  Ga.,  635.  Not  exonerated  fi-om  lia- 
bility by  fieizurc  under  legal  process,  when  :  38  Ga.,  37;  H.,  G.  k  N.  A.  R.  R.  Co.  m.  Wilcox,  January 
term,  1873.    Exonerated  where  the  shipper  makes  the  agent  of  the  company  his  own  agent,  and  it 
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is  proven  that  the  goods  wore  dc.] 'wared  to  Iiirri :  40  (iti..,  .'5>'{0.  Kxcaiah  that  Iohh  wim  ciuho']  hy  puFj- 
lic  oncinios:  .'38  (i!;i.,  -VZ.  One  who  l<oi!r).s  a,  f'orry  for  Iiin  own  uho  and  the  convonicnco  of  cu.-loi/jor.-i 
to  hiH  mill  hut  wiio  chargo.s  no  ferriuKo:  42  (xa.,  C>'J.H. 

§2067.  (2041.)  Chrri/'/r  of  ])(i^H(m(j(':r^.  A  cnrrlcr  f)f  ])?i.s,s^;n;i-cr,s  is  boiinH 
also  to  extraordinary  dilij^euce  on  hciialf  (^i'liinisciraiid  \\\n  agents  to  j^ro- 
tect  the  lives  and  j)ersons  of  his  passengerH.  J^iit  he  is  not  liable  for 
injuries  to  the  person,  after  having  used  such  diligence. 

§2068.  (2042.)  Kd'cci  of  noli m  to  limit,  A  eoninion  carrier  cannot  limit 
liis  legal  liability  by  any  noti(;e  giv(jn,  either  by  j)ublication  or  by  entry 
on  recieipts  given  or  tickets  sold.  He  may  make  an  express  contract,  and 
will  then  be  governed  thereby. 

Cannot  vary  his  rosi)onsihility  l)y  noti(!o  or  Hpocifil  acceptance;  2  Kelly,  349;  14  Oa.,  278,  Mny 
hy  special  contract,  cxi)rcHS  or  iniiUiod:  19  (^ii,,  210;  21  (la,,  520.  IjHMgc  ;ih  evificnco  of  latter :  lb. 
Expi'ess  contract  to  ciirry  freight  beyond  its  terniirius:  25  (Ja.,  228.  (Jannot  exempt  }iim.-elf  by  finy 
special  contract  IVoni  liability  for  losses  a,risi)ij;f  IVom  negligence:  28(ja.,5!.'>;  .''1  Oii.,  ."'15.  "  Ex- 
j)ress  contract,"  meaning  of:  32  0;i.,,  404.  Specinl  contract  msiy  be  proven  bypJirol:  .'U  Oa.,  315. 
May  make  express  contract  Avith  shipper,  which  may  be  proven  outside  of  the  receii>t,  and  he  will 
he  governed  thereby:  36  Ga,,  532;  37  On.,  103.  How  it  may  be  proven :  30O;i.,  035.  What  is  an 
express  contract :  38Ga.,  37:  39Ga.,  617;  42  Ga.,  486;  44  Ga.,  278;  Southern  Express  Company  r*. 
Palmer,  January  term,  1873. 

§2069.  (2043.)  Duty  as  to  reception  of  goods,  etc.  A  common  carrier, 
holding  himself  out  to  the  public  as  such,  is  bound  to  receive  all  goods 
and  passengers  offered  that  he  is  able  and  accustomed  to  carry,  u])on  com- 
pliance with  such  reasonable  regulations  as  he  may  adopt  for  his  own 
safety  and  the  benefit  of  the  public. 

§2070.  (2044.)  Time  of  responsibility.  The  responsibility  of  the  car- 
rier commences  with  the  delivery  of  the  goods,  either  to  himself  or  his 
agent,  or  at  the  place  where  he  is  accumstomed  or  agrees  to  receive  them. 
It  ceases  with  their  delivery  at  destination  according  to  the  direction  of 
the  person  sending,  or  according  to  the  coustom  of  the  trade. 

Delivery — (a)  to  the  carrier;  must  be  proved  in  order  to  make  the  carrier  responsible:  12  Ga., 
217.  Where  owner  of  boat  directs  cotton  to  be  left  at  a  particular  landing  on  the  river:  19  Ga., 
145.  Delivery  in  this  case:  19  Ga.,  208.  Is  a  delivery  to  tiie  purchaser — when  :  20  Ga.,  574;  30  Ga., 
037,  832,  If  they  are  lost  the  carrier  is  liable  for  their  value  at  the  place  of  destination,  at  which 
he  engaged  to  deliver  them,  deducting  the  freight:  26  Ga.,  122;  39  Ga,,  636.  When  the  agent 
agrees  to  receive  the  goods  at  the  depot  where  they  a,re  at  the  time  the  responsibility  begins  :  36 
Ga.,  635.    Delivery — (b)  by  the  carrier ;  what  is  a  good  delivery ;  30  Ga,,  450,  799 ;  37  Ga.,  688. 

§2071.  (2045.)  For  baggage.  The  carrier  of  passengers  is  responsible 
only  for  baggage  placed  in  his  custody,  yet  a  passenger  cannot  relieve  him- 
self from  liability  for  freight  by  assuming  to  take  care  of  his  own  bag- 
gage. 

"  Baggage  "  defined :  12  Ga.,  217 ;  25  Ga„  61. 

§2072.  (2046.)  Checks  for  baggage.  [It  shall  be  the  duty  of  the  rail- 
road companies  to  cause  their  conductors,  agents,  or  employees,  to  be 
provided  with  checks,  so  as  to  check  all  trunks  or  separate  baggage  of 
passengers  from  station  to  station  on  their  roads,  when  required,  and  it 
shall  be  the  duty  of  the  conductor  of  every  passeng^er  train  to  cause,  upon 
application  to  him,  all  trunks  and  baggage  to  be  checked  from  any  sta-p,  393.  (a)  Act 
tion  to  any  point  of  destination  on  their  road,  or  any  road  running  under  ^^  ^^'*'  ^-  '^^• 
the  control  of  the  company  of  wdiich  he  is  conductor,  under  a  penalty  of 
fifty  dollars  for  every  failure  to  comply  promptly  with  such  requisition, 
to  be  recovered  in  the  Justice's  Court  of  the  District  where  the  demand 
for  check  w^as  made,  out  of  the  company  upon  Avliose  conductor  the  demand 
was  made.]  (a.) 

§2073.  (2047.)  For  delay.    The  common  carrier  is  bound  not  only  for  Actof  1S47,  c. 
the  safe  transportation  and  delivery  of  goods,  but  also  that  the  same  be^'"^''^' 
done  v/ithout  unreasonable  delay. 

Evidence  of  reasonnble  time  from  custom,  etc. :  32  Ga.,  405.    Liable  for  delay :  44  Ga..  27S. 

§2074.  (2048.)  Stoppage  in  transitu.  A  stoppage  mtransitu  by  the  ven- 
dor or  consi2:nor  relieves  the  carrier  from  his  obliii'atioii  to  deliver,  nor  is 
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Of  carriers  ami  herein  of  the  liabilities  of  raih-oad  and  steamboat  companies. 

lie  thenceforward  responsible  for  more  than  ordinary  diligence  in  the  care 
of  the  goods. 

§*207o.  (*J049.)  117^(7?  if  exists.  The  right  of  sfop2}a(/c  in  transitu  exists 

?2t<0.  Avhenever  the  vendor  in  a  sale  on  credit  seeks  to  resume  the  possession  of 

goinls  while  thev  are  in  the  hands  of  a  carrier  or  ndddle  man,  in  their 

transit  to  the  vendee  or  consignee,  on  his  becoming  insolvent.     It  con- 

tinnes  nntil  the  vendee  obtains  actnal  possession  of  the  goods. 

5^*2076.  (2050.)  IJstoppcl  on  carrier.  The  carrier  cannot  dispute  the 
title  of  the  person  dehvering  tlie  goods  to  him  by  setting  np  adverse  title 
in  himself,  or  a  title  in  third  persons,  which  is  not  being  enforced  against 
him. 

Section  cited :  39  Ga.,  617. 

^2077.  (2051.)  Lien.  The  carrier  has  a  lien  on  the  goods  for  the  freight, 
and  may  retain  possession  nntil  it  is  })aid,  unless  this  right  is  waived  by 
Tiiiz  special  contract  or  actual  delivery.     This  lien  exists  only  when  the  car- 

rier has  complied  with  his  contract  as  to  transportation.  He  can  recover 
j}/*o  rata  for  the  actual  distance  transported  when  the  consignee  volunta- 
rily receives  the  goods  at  an  intermediate  point. 

Lien  forJfreight:  12  Ga.,  565;  25  Ga.,  62.  Does  not  exist  where  the  contract  was  void:  25 
Ga.,  704. 

§2078.    (2052.)   Freight  lids — Jwiv  made  out.     [All  freight  bills  or 

freight  lists  charged  against,  or  to  be  collected  out  of  any  person  for  whom 

Act  of  i85o-'56,  a  railroad  shall  carry  freight,  in  this  State,  shall  contain  the  items  of 

p'  ^-  freight  charged  in  said  bills,  or  freight  lists,  by  some  certain  and  specific 

description,  before  they  shall  be  collectable.]  (a.) 

Where  "cotton  samples"  were  not  mentioned  in  the  freight  list,  the  shipper  was  liable  to  pay 
the  customary  rates  thereon  :  16  Ga.,  558. 

§2079.  (2053.)  On  baggage.  The  carrier  of  passengers  has  a  lien  on 
the  baggage  not  only  for  its  freight,  but  for  the  passenger's  fare. 

§2080.  (2054.)  Fraud  on  carrier.  The  carrier  may  require  the  nature 
and  value  of  the  goods  delivered  to  him  to  be  made  known,  and  any 
fraudulent  acts,  sayings,  or  concealment  by  his  customers  wdll  release  him 
from  liability. 

Frauflulcnt  acts  or  sayings  :  2  Kelly,  319;  37  Ga.,  688.  Where  the  shipper  refuses  to  place  any 
value  on  bis  goods:  45  Ga.,  309. 

§2081.  (2055.)  Limit  as  to  value  of  baggage.  A  carrier  of  passengers 
may  limit  the  value  of  the  baggage  to  be  taken  for  the  fare  paid :  in  case 
of  loss,  however,  and  though  no  extra  freight  has  been  demanded  or  paid, 
the  carrier  is  responsible  for  the  value  of  the  baggage  lost:  Provided,  the 
same  be  only  such  articles  as  a  traveler  for  business  or  pleasure  Avould 
carr}^  for  his  or  her  own  use. 

Liability  for  baggage:  12  Ga.,  217.    Extra  baggage:  76.,  218. 

§2082.  (205G.)  What  passengers  may  be  refused.  Carriers  of  passen- 
gers may  refuse  to  admit,  or  may,  eject  from  their  conveyances  all  persons 
refusing  to  comply  with  reasonable  regulations,  or  guilt}^  of  improper 
conduct,  or  of  bad,  dissolute,  doubtful,  or  suspicious  characters :  so  they 
may  refuse  to  convey  persons  seeking  to  interfere  with  their  own  busi- 
ness or  intcTcst. 

§2083.  (2057.)  LioMlity  of  railroad  companies  as  carriers.  Railroad 
companies  are  common  carriers,  and  liable  as  such.  As  such  companies 
Act.  of  m>5-'.!>6,  necos-arily  have  many  employees  who  cannot  possibly  control  those  who 
^^2202,  3036.  should  cxcrcise  care  and  diligence  in  the  running  of  trains,  such  compa- 
nies shall  1)0  liable  to  such  employees  as  to  passengers  for  injuries  arising 
from  the  want  of  such  care  and  diligence. 
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Article  8.— Of  hiring. 


§2084.  (2058.)  When  there  are  neveraL  Wlicn  tliore  arc  Hcjvoral  con- 
necting milnnuls  under  (li-irerent  (!()rrij)MMle,s,  and  the  goods  are  interuKd 
to  be  transported  over  inore  tfian  one;  railroad,  (lach  company  nludl  bo 
res])on.sible  ordy  to  its  own  t(jrnnnu,s  and  nnlil  delivery  to  tlie  connecting 
road;  the  last  company  which  has  received  the  goods  as  ^'in  good  order^' 
shall  be  responsible  to  the  consignee  for  any  damage,  open  or  conceaU-d, 
done  to  the  goods,  and  snch  coin])anies  shall  settle  anujng  themselves  the 
qncstion  of  nltimate  liability. 

Kirilrond  nijiy,  by  spoci.'tl  coiifr.'ict,  l)in(l  itself  to  en rry  freight  boyorifl  its  terminus,  nnd  it  is 
then  bound  to  (Iclivcr  it  over  to  the  proper  ciustody  to  insure  it  due  tninsportiition :  2o  Gfi,.,  228. 
Contract  to  cnrry  freJKiit  beyond  tei minus,  not  presumed  in  these  ciises:  2o  (iu.,  21::8  ;  '//.)  (in..,  h'-'/i; 
42(hi.,M2.  Delivery  by  first  cnrri(!r  to  neeond  :  ;50  (J^a.,  7'.W.  Contniet,  lV)r  t^m.^port/ition  over  ;i 
throug'h  line:  ')5  (la.,  273.  Whore  common  currier  undert;>kes  to  tr;irispoi-t  Koods  beyond  the  ter- 
minus of  his  own  line,  by  himself  or  i)y  ji^^ent,  ;ind  they  .'ire  lost  beyond  it,  lie  is  li;ible  therefor: 
oS  (t;i.,  37,  r)19.  And  the  jictiKm  lies  iiffa-inst  hin),  not  the  ngarxt :  38  (jlii.,  519.  Jtefifrirmed  in  4-')  0;i., 
1-J8.  Liability  of  connectinji:  ronds,  where  freight  is  to  be  carried  over  them  in  the  csm-s  in  which 
it  was  shipped  :  39  (la,.,  (330,  Custom  that  when  the  cars  of  one  road  arc  switched  of!'  on  the  track 
of  another,  the  latter  is  responsible  for  the  freij^ht,  althouf^h  I'eceipis  are  not  triven  until  it  hati 
been  examined,  etc.,  binds  the  roads  but  not  the  owner  under  tliis  section  ;  40  (in.,  419.  Contract 
by  W.  &  A.  R.  R.  to  carry  freiglit  beyond  its  terminus  :  42  (hi.,  642.    On  this  section  :  44  Ga.,  278. 

Genkral  Note. — Wliere  goods  are  not  removed  in  reasonable  timeaftcr  notice  of  their  arrival; 
14  Ga.,  27H.  Loss  by  fire  :  19  Ga.,  203  ;  28  Ga.,  543  ;  Beri-y  vx.  Cooper,  March  term,  1864  ;  34  (hi.,  -/ATy ; 
37  Ga.,  1(33  ;  39  Ga.,  63(i.  Custom  of:  20  Ga.,  574  ;  21  Ga.,  52B  ;  28  Ga.,  543  ;  32  (hi.,  ^05  :  40  Ga.,  419  ; 
S.  W.  R.  R.  Co.  vfi.  Felder,  July  term,  1872.  Assumpsit  against  for  loss  of  goods  :  21  (xa..  520.  Con- 
tract to  carry  100  bales  or  less  construed  :  21  Ga..  520  ;  Berry  vs.  Cooper,  March  terra,  1864.  Action 
against  for  failure  to  transport  freight:  22  Ga.,  269.  Transportation  of  money  :  25  Ga.,  61.  Con- 
tract with — how  proved  ;  25  Ga..  228.  Measure  of  damages  for  loss  :  26  Ga.,  122;  39  Ga.,  636.  If  a 
common  carrier  deviates  from  the  regular  route,  and  the  goods  are  lost,  it  is  a  conversion  :  26  Ga., 
617.  AVherc  a  railroad  company  charters  cars  to  any  one  :  27  Ga.,  535.  It  is  the  duty  of  the  first 
carrier  to  deliver  goods  to  his  successor,  by  at  least  placing  them  where  they  arc  easily  accessible 
to  him,  but  the  latter  may  bind  himself  by  accepting  a  less  delivery  from  the  first:  30  Ga.,  798. 
"Where  shipper  agrees  to  accompany  his  cotton  on  railroad  and  fails  to  do  so  :  34  Ga.,  315;  or  send 
a  man  to  accompany  the  same:  37  Ga.,  103.  How  far  bound  by  sayings  of  agents  :  34  (^a.,  3;iO. 
Seizure  of  goods  by  legal  process  :  38  Ga.,  37 ;  S..  G.  &  N.  A.  R.  R.  vr.  Wilcox,  January  terra.  1873. 
Liability  of  steamboat  on  Savannah  river  under  Act  of  Congress  of  March  3d,  1851,  40  Ga.,  85. 
Value  placed  by  shipper  on  his  goods:  45  Ga.,  305,  See,  also,  S.  W.  R.  R.  Co.  v"?.  Felder:  and 
Everett  •?;■<?.  So.  Exp.  Co.,  July  term,  1872;  Redd  vit.  M.  R.  R.  Co.,  January  term,  1873;  Headrick 
V8.  Va.  k  T.  A.  L.  Co. :  Ih. ;  Breed  vs.  Mitchell :  Ih. ;  So.  Exp.  Co.  us.  Palmer :  Ih. 
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Sectiost, 
20S5.  Contract  of  hiring'. 

2086.  Title  of  hirer. 

2087.  Duty  as  to  delivery. 

2088.  Obligations  of  the  bailor, 

2089.  Engagement  of  hirer. 

2090.  Effect  of  violation. 

2091.  For  toviii — who  may  sue. 

2092.  Effect  of  lo?s  or  destruction. 

2093.  Removal  otit  of  the  State, 


Srctio^t. 
201^4.  Reletting. 

2095.  Levy  and  sale  of  thing  hired, 

2096.  Hire  of  labor,  etc. 

2097.  Rule  of  duty, 

2098.  Title  to  thing,  etc. 
2099..  Labor  on  shares. 

2100.  Possession. 

2101.  Loss  or  destruction. 

2102.  Generally  an  entire  contract. 


§2085.  (2059.)  Contract  of  hiring.  Hiring  is  a  contract  by  which  one 
person  grants  to  another  either  the  enjoyment  of  a  thing  or  the  use  of 
the  labor  and  industry,  either  of  himself  or  his  servant,  during  a  certain 
time,  for  a  stipulated  compensation,  or  wliere  one  contracts  for  the  labor 
or  services  of  another  about  a  thing  bailed  to  him  for  a  specified  pur- 
pose. 

Hire  of  slave  :  6  Ga.,  213 ;  11  Gi.,  109;  14  Ga.,  137,  259 ;  17  Qa.,  72,  lOS;  IS  Ga.,  648 ;  20  Ga.,  ST;  21 
Ga.,  270;  32  Ga„  345,  465;  33  Ga.,  167. 

§2086.  (2060.)  Title  of  hirer.  The  hirer  of  things  acquires  a  qualified 
ownership  of  them  for  the  time,  which  entitles  him  to  all  their  increase 
and  to  the  possession  and  enjoyment  of  them,  during  the  period  of  bail- 
ment, against  even  the  owner  himself. 

§2087.  (2061.)  Duty  as  to  deUverij,     The  contmct  may  be  for  the 
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return  of  tlio  tiling  or  of  like  property  of  the  sniue  kind  and  quality. 
In  the  lornier  ease,  the  risk  of  death  or  inevitable  aeeident  is  with  the 
bailor,  i\ud  he  ean  retake  possession  immediately  at  the  expiration  of  the 
time  oi'  hiring.  In  the  latter  case,  the  risk  is  with  the  bailee,  and  he 
nuist  deliver  ihe  thing  hired  before  the  bailor's  interest  is  revested. 

^'2088.  {2062.)  Obligations  of  ihe  bailor.  The  obligations  of  the 
bailor  of  things  are  to  do  no  act  to  deprive  the  hirer  of  the  use  and 
enjoyment  of  the  chattel  during  the  period  of  the  bailment ;  to  keep  the 
thing  in  suitable  order  and  repair  for  the  purposes  of  the  bailment;  and 
to  warrant  the  right  of  possession,  and  that  the  thing  bailed  is  free  fron; 
any  secret  fault  rendering  it  unfitted  for  the  purposes  for  which  it  ic> 
hired. 

§2089.  (2063.)  Engagement  of  the  hirer.  The  engagements  of  the 
hirer  of  things  are  to  put  the  thing  to  no  other  use  than  that  for  which 
it  is  hired ;  to  take  ordinary  care  in  its  use ;  to  redeliver  at  the  expira- 
tion of  the  bailment ;  and  to  comply  generally  with  the  terms  of  the 
hiring.  If  the  bailor  sends  his  own  agents  with  the  thing  bailed,  as  a 
driver  for  his  horse,  then  the  hirer  is  bound  either  to  the  bailor  or  to 
third  persons,  only  for  the  consequences  of  his  own  directions  and  for 
gross  neglect. 

The  ensrngements  of  the  hirer  :  6  Ga.,  213  ;  14  Ga.,  260.  When  liable  for  loss  of  hired  horse  :  31 
Ga.,  348  ;  42  Ga.,  35.  "  Put  the  thing  to  no  other  use,"  etc. :  6  Ga.,  213;  14  Gai,  138  ;  21  Ga.,  270  ;  32 
Ga.,  405. 

§2090.  (2064.)  Effect  of  violation.  For  a  violation  of  the  engage- 
ments of  either  party,  the  other  may  abandon  the  contract ;  and  in  case 
the  hirer  puts  the  thing  to  a  different  use,  the  bailor  may  sue  as  for  a 
conversion,  even  though  the  hirer  be  an  infant. 

§2091.  (2065.)  For  torts — lolio  may  sue.  For  an  interference  with  the 
possession,  the  ricrht  of  action  is  in  the  hirer ;  for  any  iniury  to  the 
""    '  property,  or  any  interference  with  his  rights  of  property,  the  bailor  also 

has  his  right  of  action. 

§2092.  (2066.)  Effect  of  loss  or  destruction.  The  loss  or  destruction 
of  the  thing  hired,  without  fault  on  the  part  of  the  hirer,  puts  an  end  to 
the  bailment,  and  the  hirer  should  pay  only  for  the  time  it  was  enjoyed. 

§2093.  (2067.)  Removal  out  of  the  State,  etc.  No  hirer  of  things  has 
a  right  to  remove  such  things  beyond  the  jurisdiction  of  this  State, 
except  by  consent  of  the  bailor,  nor  to  put  the  thing  hired  to  any  hazard- 
ous use,  unless  specially  contracted  for. 

'•  Hazardous  use :"  14  Ga.,  137 ;  18  Ga,.  648. 

§2094.  (2068.)  Reletting.  No  hirer  of  a  thing  has  the  right  to  relet 
or  hire  the  thing  bailed  to  another,  except  with  the  consent,  express  or 
implied,  of  the  bailor.  In  such  case,  the  bailor  may  either  take  imme- 
diate possession  of  the  tiling  bailed,  or  he  may  y^aive  this  right  and  hold 
the  hirer  bound  to  extraordinary  care  and  diligence  on  the  part  of  him- 
self and  the  hirer  from  him. 

§2095.  (2069.)  Levy  on  thing  hired.  A  thing  hired  is  not  subject  to 
sale  under  judgment  obtained  subserjuent  to  the  contract  of  In're  against 
the  owner,  Init  may  be  levied  on,  and  a  bond  for  its  forthcoming  at  the 
expiration  of  the  time  for  which  it  is  hired  may  be  demanded  of  the 
person  hiring :  Provided ,  the  time  of  hiring  does  not  exceed  one  year. 

§2096.  (2070.)  Hire  of  labor,  etc.  The  hire  of  labor  or  services  is  the 
essence  of  every  bailment  in  which  goods  are  delivered  to  another,  and 
compensation  j^aid  for  care,  attention  or  labor  bestowed  upon  them.     It 
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in(;lii(lcs  tin;  contnicts  of  f()rwanlli)<^  and  c'ornrrils.slon  rrK;n;liants,  factorft, 
wharfingers,  nHM'^Kinics,  and  all  agents  in  sucli  transa(;tion,s. 

§2097.  (2071.)  Jlnlc  of  duty.  Jn  all  Kueh  easfis,  tlie  bailee  is  not  only 
bound  to  exercise  skill  in  the  la}>or  and  worlc  l^estowed,  but  it  is  a  part  of 
the  contract  that  he  shall  ex(;rcise  ordinary  can;  and  diligence  in  keeping 
and  prote(;ting  the  articles  intrusted  to  him. 

§2098.  (2072.)  Title  to  thinfj  on  wJi.ich  labor  in  heMovx'A.  In  sucli  cases, 
if  the  identical  article,  though  materially  changed  })y  the  labor  bestowed, 
is  to  be  returned,  the  tithi  remains  in  the  bailor.  If  the  bailee  furnishes 
a  portion  of  the  materials  the  title  to  the  entire  structure  is  in  the  j)arty 
furnishing  the  larger  portion  of  the  materials.  If  tin;  bailor  furnishes 
materials — such  as  silver  for  plate — but  the  contract  does  not  contemplate 
the  use  of  that  material  specially — then  the  title  is  in  the  bailee  to  the 
article  made,  until  it  is  delivered. 

§2099.  (2073.)  Labor  on  shares.  If  materials  are  furnished  to  be 
manufactured  on  shares,  the  title  remains  in  the  bailor  until  the  delivery 
to  him  of  his  portion  of  the  manufactured  goods. 

§2100.  (2074.)  Possession.  The  bailee,  for  hire  of  labor  and  service, 
is  entitled  to  the  possession  of  the  thing  bailed,  pending  the  bailment. 
He  has,  also,  a  special  lien  upon  the  same  for  his  labor  and  services,  until 
he  parts  with  possession ;  and  if  he  delivers  up  a  part,  the  lien  attaches 
to  the  remainder  in  his  possession  for  the  entire  claim  under  the  same 
contract. 

§2101.  (2075.)  Loss  or  destruction.  If  the  thing  bailed  for  labor  and 
services  be  destroyed,  without  fault  on  the  part  of  the  bailee,  the  loss  falls 
upon  the  bailor,  and  the  bailee  may  demand  compensation  for  the  labor 
expended  and  materials  used  upon  it. 

§2102.  (2076.)  Generally  an  entire  contract.  As  a  general  rule,  the 
contract  of  bailment  is  an  entire  contract,  and  a  full  performance  is  a  con- 
dition precedent  to  an  action  upon  it. 
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Section. 

2103.  Definitipn, 

2104.  Voluntary  or  involuntary. 

2105.  Bank  of  deposit. 

2106.  Carrying  deposit. 

2107.  Redelivery. 

2108.  Using  deposits. 

2109.  Reimbursements. 

2110.  Deposit  for  hire. 

2111.  Factor's  lien. 

2112.  Wareliousemen. 

2113.  Wharfinger. 


Section. 

2114.  Inn. 

2115.  Liability  of  innkeeper. 

2116.  Guests. 

2117.  Liability  of  innkeeper  for  goods. 

2118.  Proof. 

2119.  Deposit  of  A^aluables. 

2120.  Presumption  of  law. 

2121.  Duty  of  innkeeper. 

2122.  His  lien. 

2123.  Shall  give  baggage  checks. 

2124.  Keeper  of  livery-stable. 


§2103.  (2077.)  Definition.  When  chattels  are  delivered  by  one  person 
to  another  to  keep  for  the  use  of  the  bailor,  it  is  called  a  deposit ;  the 
depositary  may  undertake  to  keep  it  without  reward,  or  gratuitouslv ;  it 
is  then  a  naked  deposit.  If  he  receives  or  expects  a  reward  or  hire,  he  is 
then  a  depositary  for  hire — very  variant  consequences  follow  the  differ- 
ence in  the  contract. 

What  is  a  deposit  and  what  is  a  mandate:  S  Ga.,  161,  ISl.  Depositary  cannot  be  sued  until 
after  a  request:  8Ga.,  178. 
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§2104.  (2078.)  Vohnifari/  or  ijivolunfari/.  A  person  may  voluntarily 
nmlertako  to  be  a  depositary,  or  he  may  beeome  so  involuntarily,  as  by 
finding;  it' a  naked  depositary,  he  is  responsible  only  for  gross  negligence. 

LiJiblo  for  gross  nogligonoo  only:  IS  Ga.,  495.  Evidence  in  suit  against  involuntary  bailee  of 
money:  Pj. 

§2105.  (2079.)  Bank  dcjjosits.  Deposits  of  money  in  a  bank  do  not 
constitute  a  case  of  naked  deposit,  the  use  of  the  money  being  a  valuable 
consideration.  A  special  deposit  of  a  sealed  package  of  money  would  be 
a  naked  deposit. 

§2106.  (2080.)  Carrying  deposits.  If  one,  in  addition  to  safe  keeping, 
undertakes  gratuitously  to  carry  money  or  other  articles  to  another  place, 
his  liability  is  the  same  as  that  of  a  naked  depositary. 

§2107.  (2081.)  licdelivcri/.  A  naked  depositary  may,  at  any  time,  ter- 
minate the  bailments  by  a  redelivery  of  the  articles  to  the  bailor. 

§2108.  (2082.)  Using  deposits.  A  naked  depositary  may  not  use  the 
deposit  without  increasing  his  responsibility,  unless  such  use  is  necessary 
for  its  preservation,  or,  from  the  circumstances,  the  consent  of  the  depos- 
itor may  be  reasonably  presumed. 

§2109.  (2083.)  Reimbursements.  A  naked  depositary  is  entitled  to  be 
reimbursed  all  charges  and  expenses  incurred  by  reason  of  the  deposit, 
and  may  retain  possession  until  the  same  are  paid. 

§2110.  (2084.)  Deposits  for  hire.  Depositaries  for  hire  are  bound  to 
exercise  ordinary  care  and  diligence,  and  are  liable  as  in  other  cases  of 
bailment  for  hire;  they  have  a  lien  also  for  their  hire,  and  may  retain 
possession  until  it  is  paid. 

§2111.  (2085.)  Factor^ s  lien.  A  factor's  lien  extends  to  all  balances 
on  general  account,  and  attaches  to  the  proceeds  of  the  sale  of  goods 
^1978. 2200,  consigned,  as  well  as  to  the  goods  themselves.  Peculiar  confidence  being 
reposed  in  the  factor,  he  may,  in  the  absence  of  instructions,  exercise  his 
discretion  according  to  the  general  usages  of  the  trade;  in  return,  greater 
and  more  skillful  diligence  is  required  of  him,  and  the  most  active  good  ' 
faith. 

Lien  :  5  Gn..  153  :  12  Gn.,  565  ;  19  Ga.,  73;  30  Ga.,  451;  34  Ga.,  382  ;  44  Ga.,  308;  Elliot  vs.  Cox,  Jan- 
uary term.  1873.  Factor's  duty  and  liability  generally  :  12  Ga.,  205,  564;  13  Ga.,  508  ;  35  Ga.,  8  ;  36 
(to..  410.  Mu?t  obey  instructions  :  12  Ga.,  205 ;  13  Ga.,  508.  Ratification  of  factor's  acts  :  13  Ga..  4G; 
compromise  by:  14  Ga.,  124;  mortgage  given  to:  25  Ga.,  167;  sale  by:  25  Ga.,  277;  30  Ga.,069;  43 
Ga,,  438.  Where  the  factor  pays  draft  upon  faith  of  produce  which  he  never  receives  :  27  Ga.,  174. 
Sale  by  temporary  administrator  of:  28  Ga  ,  272.  Possessory  warrant  by  principle  against  factor: 
34  Ga..  3Sl:.  Cannot  mortgage  or  pledge  principal's  property  :  38  Ga,,  391.  Evidence  in  suit  against 
for  violation  of  contract:  40  Ga.,  249.  Who  is  a  factor:  44  Ga.,  398.  Expenses  of:  45  Ga.,  327. 
Appropriation  of  payments  by:  45  Ga.,  565. 

§2112.  (2086.)  Warehouseman.  A  warehouseman  is  a  depositary  for 
hire,  and  is  bound  only  for  ordinary  diligence ;  a  failure  to  deliver  the 
goods,  on  demand,  makes  it  incumbent  on  him  to  show  the  exercise  of 
ordiiiary  diligence. 

Garnishment  of:  7  Ga„  104.  Dcliveryto:  14Ga.,  277.  Booksof— as  evidence  :  28  Ga.,  2*^2.  Cus- 
tomary rates  of  storage  :  ;i5  Ga„  108,  Interpleader  by:  37  Ga.,  574;  sale  by:  43  Ga.,  167,  529;  con- 
version by  :  Ih.  See,  also,  Martin  ?;«.  Smith,  March  term,  1864;  S.  W.  R.  R.  Co.  ?;«.  Felder,  July 
term,  1872;  Cunningham  vs.  Reid,  January  term.  1873. 

§2113.  (2087.)  WJiarfinger.  A  wharfinger  is  also  a  depositary  for 
hire,  and  liable  upon  the  same  principles. 

§2114.  (2088.)  Inn.  Under  the  term  "  inn  "  the  law  includes  all  tav- 
erns, hotels  and  houses  of  public  general  entertainment  for  guests. 

Meaning  of  term  discussed :  7  Ga.,  296. 

§2115.  (2089.)  Liahilility  of  innkeeper.  An  innkeeper  is  a  deposi- 
tary for  hire,  but  from  the  peculiar  nature  of  his  business,  his  liability  is 
governed  by  more  stringent  rules. 
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§2116.  (2090,)  Guests,  All  persons  cntertaine<l  for  hire  at  an  inn,  or 
tavern,  or  hoti^l,  are  in;;ii('sls. 

§2117.  (20^)1.)  LkiJ/d'dy  of  innJcceper  for  stolen  fjoods.  An  Inn- 
keeper is  boMiKl  to  extm()r<linary  dili^^enee  in  pr(^ervin^  tlie  property  of 
liis  guests,  intrusted  to  Lis  <;ar(!,  and  is  liablf;  for  the  same,  if  stolen, 
where  the  guest  has  eon^plied  witli  all  rensona}>le  rules  of  the  inn. 

Suit  by  iniikcopcr  for  (JiunUh'c  by  rniiHiinco:?  (\:\.,  2%.  l<i;ibility  of  innk(;<;i>»;r  heprins' on 
delivery  of  haSKJigo  to  porter,  contiriueH  until  its  redelivery  lo  tlie  jietu;*!  en^fo'ly  of  the  ifueHt:  '■">! 
ilw,,  242.  Liiible  for  k<»><1«  <l<!liver«',(l  to  )i.  neiL'ro  in  (•bjir>,'(!  of  the  hotel,  ;iri(|  oflieijitiriK  therein  ;j8 
the  PcrViint  of  the  inn1<eoi)(vr  (hiring  his  )i,))Hcn(!(\  !iri<l  depowite*!  in  the  uHiuil  phiee  of 'lepofit  for 
goods  of  frucsts  on  their  iirriviil  :  '-V.)  (Jii,.,  105.  If  the  KUc^st,  on  (]ep;/rtint?  Uum  tlie  inn,  lejives  his 
biiggiise  with  the  innkecixir,  witli  his  consent,  he  is  liable  for  its  safe  keopinK  :is  an  innkeeper, 
for  a  reasonable  time  :  41  (ia.,  05. 

§2118.  (2092.)  Proof,  It  is  not  nceessary  to  show  aetual  delivery  to 
the  innkeeper.  Depositing  goods  In  a  public  room,  set  a})art  for  such 
articles,  or  leaving  them  in  the  room  of  the  guest,  or  placing  a  horse  in 
the  stable,  is  a  delivery  to  the  innkeej:)er ;  if,  however,  the  guest  delivers 
his  goods  to  a  servant  under  special  charge  to  him  to  kcH^p  the  same,  the 
innkeeper  is  not  liable  therefor. 

§2119.  (2093.)  Deposit  of  valuables.  The  innkeeper  may  provide  an 
iron  safe,  or  other  place  of  deposit  for  valuable  articles,  and  by  pasting  a 
notice  thereof,  may  require  his  guests  to  place  such  valuable  articles 
therein,  or  he  will  be  relieved  from  responsibility  for  them. 

§2120.  (2094.)  Presumption  of  law.  In  case  of  loss,  the  presumption 
is  want  of  proper  diligence  in  the  landlord.  Negligence  or  default  by 
the  guest  himself,  of  which  the  loss  is  a  consequence,  is  a  sufficient  defense.  ^-^'*- 
The  innkeeper  cannot  limit  his  liability  by  a  public  notice;  he  may 
adopt  reasonable  regulations  for  his  own  protection,  and  the  publication 
of  such  to  his  guests  binds  them  to  comply  therewith. 

§2121.  (2095.)  Duty  of  innkeeper.  The  innkeeper  who  advertises 
himself  as  such  is  bound  to  receive,  as  far  as  he  can  accommodate,  all 
persons  offering  themselves  as  guests,  of  good  character,  and  who  are 
willing  to  comply  with  his  rules.  Persons  entertaining  only  a  few  indi- 
viduals, or  simply  for  the  accommodation  of  travelers,  are  not  innkeep- 
ers, but  simply  depositaries  for  hire,  bound  to  ordinary  diligence. 

§2122.  (2096.)  His  lien.     The  innkeeper  has  a  lien  on  the  goods  of 
all  his  guests  for  all  his  reasonable  charges,  and  may  retain  possession  {5^1972. 19S6. 
until  they  are  paid ;  his  lien  attaches  though  the  guest  has  no  title,  or 
even  stole  the  property,  and  the  true  ovfner  must  pay  the  charges  upon  that 
specific  article  before  receiving  the  same. 

§•2123.  Innkeepers  shall  give  checks  for  baggage.  [It  shall  be  the  duty 
of  the  keepers  of  inns,  hotels  and  other  houses  of  public  entertainment 
for  travelers  in  this  State,  to  give  receipts  or  checks  for  all  baggage  ot 
their  guests,  delivered  in  such  inn,  hotel  or  house  of  entertainment,  when 
requested  so  to  do  by  such  guest ;  and  such  keeper  shall  not  make  any  (.,)j^c^5  of  23^5^ 
additional  charo;e  for  receiptlns:  for,  checking:  or  keepino^  such  bao-crao-e,  so  ^i''/'^vf3'--""i; 

1  1  ^  •  />    1        1  T  •  ^     1       1  ,,Acrsot  iNw- wj, 

long  as  the  owner  remams  a  guest  01  the  house ;  and  it  the  keeper  c-t  p.  --33. 
any  inn,  hotel,  or  other  public  house  of  entertainment  as  aforesaid,  shall 
violate  any  provision  of  this  section,  he  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  punished  as  prescribed  in  section  4245  of  this 
Code.]   (a.) 

§2124.  (2097.)  Keeper  of  livery  stable.  The  keeper  of  a  livery  stable 
is  a  depositary  for  hire,  and  is  bound  to  the  same  diligence  and  entitled 
to  the  same  lien  as  an  innkeeper. 

No  lien  formerly :  31  Ga.,  339.  He  hns  a  lien  upon  the  horse?  of  hi?  customer?  in  hi?  posses- 
sion, both  for  the  board  of  tlie  horses  and  other  account?  against  the  ciistonier?  in  the  livery  stable 
business;  it  may  be  enforced  under  the  statute  for  enforcing  steamboat  liens :  41  Ga.,  112.  See, 
also,  Colquitt  vs.  Kirkman,  January  term,  1873.  ■ 
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Gfxkrat.  Note. — "Where  depositary  is  gnrnisheed:  44  Ga.,  647.  Wlun-o  deposit  was  $%0  in 
pold.  and  after  deumnd  and  refusal,  au  action  of  assumpsit  was  broui-lit  for  that  jimount  of 
.cold.  "  or  its  value  in  eurreney,"  the  plaintitY  uas  entitled  to  reeover  tlie  value  of  the  ,e:(dd  at  the 
litue  of  the  deunuul.  with  interest,  and  as  no  evidence  ■was  introduced  on  the  trial  showing"  it  was 
worth  any  jv/ouiiuni  at  that  time,  the  recovery  could  only  have  been  for  vf 050,  with  inLorest  frolu 
iho  time  oi  the  demand:  Hewitt  vs.  Erummell,  January  term,  1873. 


ARTICLE  Y. 


OF   LOANS. 


Skction. 
2T'2>>.  Division  of  loans. 
212o.  Loan  for  use. 
2127.  For  whose  benefit. 
212S.  Diligence. 
ilL^\  Borrower  no  title. 
2130.  Xot  transferable. 


Section. 

2131.  What  revocable. 

2132.  Necessary  charges. 

2133.  Increase. 

2134.  Loans  to  married  women. 

2135.  How  used. 
213G.  Death  of  parties. 


2^2091,  3030. 


§2125.  (2098.)  Division  of  loans.  Loans  are  of  two  kinds — for  con- 
sumption or  for  use.  A  loan  for  consumption  is  where  the  article  is  not 
to  be  returned  in  specie,  but  in  kind ;  this  is  a  sale,  and  not  a  bail- 
ment. 

Loan  defined;  16 Ga.,  20.    To  whom  to  be  restored:  lb. 

§2126.  (2099.)  Loan  for  use.  A  loan  for  use  is  the  gratuitous  grant 
of  an  article  to  another  for  use,  to  be  returned  in  specie,  and  may  be 
either  for  a  certain  time  or  indefinitely,  and  at  the  will  of  the  grantor. 

§2127.  (2100.)  For  lohose  benefit.  A  loan  is  generally  entirely  for  the 
benefit  of  the  borrower,  but  sometimes  it  is  for  the  joint  benefit  of  the 
lender  and  borrower,  and  occasionally  for  the  exclusive  benefit  of  the 
lender,  as  where  one  lends  a  horse  to  an6ther  to  transact  business  for  the 
lender ;  in  the  two  latter  cases  the  responsibility  of  the  borrower  is  varied 
and  less  stringent,  according  to  the  circumstances  and  purpose  of  the 
loan. 

§2128.  (2101.)  Diligence.  The  borrower  usually  is  bound  to  exercise 
extraordinary  care  and  diligence,  and  is  liable  for  slight  neglect. 

§2129.  (2102.)  Borrower  no  title.  The  borrower  acquires  no  property 
in  the  thing  loaned,  but  only  the  right  to  possess  and  use  it.  For  any 
interference  with  that  right  he  may  maintain  an  action. 

Ri.i^'ht  to  use  and  possess :  16  Ga.,  20.    Action  by  lender  against  stranger  for  conversion :  Ih. 

§2130.  (2103.)  Not  transferable.  A  loan  being  for  the  personal  bene- 
fit and  use  of  the  borrower,  he  cannot  transfer  the  possession  to  another 
without  the  consent,  express  or  implied,  of  the  lender ;  hence^  if  the  loan 
be  for  a  definite  time,  the  borrower  has  no  such  interest  as  is  subject  to 
levy  and  sale. 

§2131.  (2104.)  When  revocable.  The  lender  may  not  revoke  a  loan 
for  a  definite  time  so  long  as  the  })orrower  meets  fully  his  engagements. 
A  loan  at  will  or  indefinitely,  may  be  revoked  at  any  time. 

A  loan  bein,?  gratuitous,  the  lender  may  revoke  at  will:  16  Ga.,  20. 

§2132.  (2105.)  Necessary  charges.  A  loan  being  gratuitous,  the  bor- 
rower must  meet  all  necessary  charges  and  expenses  in  preserving  and 
taking  care  of  the  ])roperty  during  the  time  of  the  loan.  If,  however, 
extraordinary  expenses  be  necessary  to  protect  the  property  from  destruc- 
tion, the  lender  must  reimburse  tlie  borrower  such  expenses. 

Engagements  of  the  borrower:  16  Ga.,  20. 


PART  IT.— TITLE  TIT.— CHAPTER  TIT. 


070 


Article  6.— Pledge*  or  pawns. 


§2133.  (2106.)   Inerease.     The  increase,  except   by  special   contract, 

bcloiij^s  to  the  lender. 

Increase  belongs  to  the  lender:  IG  U;i.,  20. 

§2134.  (2107.)  LoauH  to  marrWl  inoraan,  T>y  consent  of  the  hn.s})and, 
a  loan  may  be  made;  to  a  inarri(!(l  woman.  In  sueli  cji.se,  the  liiisband  is 
bound  as  if  lie  was  the  borrower,  })ut  has  no  control  over  the  j)roj)erty. 

§2135.  (2108.)  JLm  used.  The  loan  must  be  used  strictly  for"^the 
purpose  and  in  the  manner  contemplated  by  the  parties  in  contract.  A 
violation  by  the  borrower  is,  in  law,  a  conversion. 

Assertion  of  title  in  Iomh,  cour>led  with  use  and  acts  of  control,  13  a  conversion  :  11  Ga.,  106. 
Loan  of  money — section  cited:  42  Ga.,  523. 

§2136.  (2109.)  Death  of  jxirfies.  The  death  of  the  lender  terminates 
all  indefinite  loans,  or  loans  at  will  or  pleasure.  It  does  not  terminate  a 
loan  for  a  definite  time.  The  death  of  the  borrower  terminates  all  loans 
to  him. 

General  Notr.— Terra  "lend"  in  wills  or  deeds:  8  Ga.,79;  18  Ga.,570;  20  Ga.,  699 ;  23  Ga., 
536.    Gift  or  loan,  question  for  the  jury :  11  Ga.,  114.    Presumption  of:  23  Ga.,  531. 


ARTICLE  yi. 


PLEDGES   OR   PAWNS. 


Section. 

2137.  Pawnbrokers— how  licensed. 

2138.  What  is. 

2139.  Pledge  of  notes. 

2140.  Sale  of  pawns. 

2141.  Use  of  goods  pawned. 

2142.  Property  in  goods  pawned. 


Section. 

2143.  Transfer. 

2144.  Sale  under  execution. 

2145.  Liability  of  pawnee. 

2146.  Necessary  expenses. 

2147.  Increase. 


§2137.  PawnhroherSy  Tioio  licensed  and  governed.  [It  shall  be  lawful  for 
the  municipal  authorities  of  the  several  incorporated  towns  and  cities  in 
the  State  of  Georgia  to  license  pawnbrokers  in  their  respective  jurisdic-  ^ 
tions,  to  define  by  ordinance  their  powers  and  privileges,  to  impose  taxes  p.  i3t). 
upon  them,  to  revoke  their  licenses,  and  generally  to  exercise  such  super- 
intendence over  pawnbrokers  as  will  insure  fair  dealing  between  the 
pawnbroker  and  his  customers.]     (a.) 

§2138.  (2110.)  What  is  a paion.  A  pledge  or  pawn  is  property  depos- 
ited" with  another  as  security  for  the  payment  of  a  debt.  Delivery  of  the 
property  is  essential  to  this  bailment,  but  promissory  notes  and  evidences 
of  debt  may  be  delivered  in  pledge.  The  delivery  of  title  deeds  creates 
no  pledge. 

"  Promissory  notes :"  4  Ga.,  443 ;  38  Ga.,  402.    Delivery  essential :  38  Ga.,  402. 

§2139.  (2111.)  Pledge  of  notes.  The  receiver  in  pledge  or  pawn  of 
promissory  notes  is  such  a  bona  fide  holder  as  will  protect  him  under  the  • 

same  circumstances  as  a  purchaser  from  the  equities  between  the  parties, 
but  not  from  the  true  owner,  if  fraudulently  transferred,  though  without 
notice  to  him. 

§2140.  (2112.)  Sale  by  pawnee.  The  pawnee  may  sell  the  property 
received  in  pledge  after  the  debt  becomes  due  and  remains  unpaid ;  but 
he  must  always  give  notice  for  thirty  days  to  the  pawner  of  his  intention 
to  sell,  and  the  sale  must  be  in  public,  fairly  conducted,  and  to  the  high- 
est bidder,  unless  otherAvise  provided  by  contract. 

Sale  upon  demand  nnd  notice :  4  Ga.,  444.  Waiver  of  the  thirty  days'  notice :  44  Ga.,  173.  Sale 
Tvithout such  notice:  lb. 
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§2141.  (2113.)   Use  of  goods  pawned.     The  pawnee  may  use  the  goods 

pawiuxi,  providtxl  the  use  does  not  impair  their  real  value.   He  has  a  lien 

f3030.  on  them  tor  the  money  advaneed,  though  not  for  other  debts  due  to  him. 

Ho  may  retain  possession  until  his  lien  is  satistied,  and  has  a  right  of 

action  against  any  one  interfering  therewith. 

Rights  of  pawnee:  4  Ga..  443. 

§2142.  (2114.)  Froperti/  in  goods  pawned.  The  general  property  in 
tlio  goods  remains  in  the  paAvner,  but  the  pawnee  has  a  special  property 
lor  the  })iu'poses  of  the  bailment.  The  death  of  neither  party  interferes 
\\ix\\  their  respective  interests. 

§2143.  (2115.)  Transfer.  The  pawnee  may  transfer  his  debt,  and  with 
it  the  }>ossession  of  the  thing  pawned,  and  the  purchaser  stands  precisely 
in  his  situation. 

§2144.  (2116.)  Sale  under  execution.  Property  in  pawn  may  be  seized 
and  sold  under  execution  against  the  pawner,  but  upon  notice  by  the 
])awnee  to  the  levying  officer,  the  Court,  in  distributing  the  proceeds,  will 
recognize  his  lien  according  to  its  dignity,  and  give  such  direction  to  the 
funds  as  shall  protect  his  legal  rights. 

§2145.  (2117.)  Li  ahility  of  pawnee.  The  pawnee  is  bound  for  ordinary 
care  and  diligence.  If  the  property  pledged  be  promissory  notes  or  other 
evidences  of  debt,  the  pawnee  must  exercise  ordinary  diligence  in  coUect- 
ino:  and  securino;  the  same. 

§2146.  (2118.)  Necessary  expenses.  The  pawner  must  pay  all  neces- 
sary expenses  and  repairs  upon  the  property,  but  if  the  pawn  itself  has 
been  profitable,  or  if  the  pawnee  has  used  it  to  his  own  advantage,  the 
jDawner  may  require  him  to  account  for  such  profits. 

§2147.  (2119.)  Increase.  All  increase  of  property  in  pawn  belongs  to 
the  pawner. 

General  Note  on  Article  VI. — Redemption  of  pawn:  30  Ga.,  121.  An  agent  for  the  sale 
of  gijods  cannot,  as  against  the  owner,  pledge  them  to  a  third  pnrty,  to  secure  advances  made  on 
his  own  account:  38  Ga.,  391.    Pawn  of  wife's  property  by  husband:  44  Ga.,  173. 

General  Note  on  Chapter  III. — Effect  of  Code  on  law  of  bailments  :  37  Ga.,  363. 


CHAPTER  IV. 

OF   PRINCIPAL  AND  SURETY. 


Article  1. — Of  the  Contract. 

Article  2. — Relative  Rights  of  Creditor  and  Surety. 
Article  3. — Rights  of  Surety  against  Principal. 
Article  4. — Rights  of  Sureties  among  themselves. 
Article  5. — Rights  of  Sureties  as  to  Third  Persons, 
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Article  1— Of  the  contract— Article  2.— Relative  right«  of  creditor  and  surety. 


ARTICLE  L 


OF     THE     C  O  N  T  Jl  ACT. 


Srction. 

2148.  What  conatitutos  suretyship. 

2149.  The  nature  of  the  obligation. 


Skctiox. 

2150.  Slricti  j'uriH. 

2151.  Form  immaterial. 


§2148.  (2120.)  What  comtitutes  suretyship.  The  contract  of  surety- 
ship is  that  whereby  one  obligates  himself  to  pay  the  (h])t  of  another  in 
consideration  of  credit  or  indulgence,  or  other  benefit  giv(*n  to  his  jirinci- 
pal,  the  principal  remaining  bound  therefor.  It  differs  from  a  guaranty 
in  this,  that  the  consideration  of  the  latter  is  a  benefit  flowing  to  the 
guarantor. 

Contract  exists  when  :  19  Ga.,  551,  599.  Contract  does  not  arise  where  holder  ef  note  as  collat- 
eral security  sues  it  in  his  own  name  :  23  Ga.,  175.  "  Guarantee  "  held  indorsomont  in  thi.s  case: 
31  Ga.,  210.  Evidence  of  fraud  in  procuring  the  contract :  27  Ga.,  444.  *  Connideration :  43  Ga., 
252. 

§2149.  (2121.)  The  nature  of  the  obligation.  The  obligation  of  the 
surety  is  accessory  to  that  of  his  principal,  and  if  the  latter  from  any 
cause  becomes  extinct,  the  former  ceases,  of  course,  even  though  it  be  in 
judgment.  If,  however,  the  original  contract  of  the  principal  was  invalid 
from  a  disability  to  contract,  and  this  disability  was  known  to  the  surety, 
he  is  still  bound. 

"  If  the  latter  from  any  cause  becomes  extinct,"  etc .:  22  Ga..  296.    See,  also,  42  Ga.,  494. 

§2150.  (2122.)  Stricti  juris.  The  contract  of  suretyship  is  one  of 
strict  law,  and  his  liability  will  not  be  extended  by  implication  or 
interpretation. 

stated  in  10  Ga.,  235 ;  17  Qa.,  522. 

§2151.  (2123.)  Form  immaterial.  The  form  of  the  contract  is  imma- 
terial, provided  the  fact  of  suretyship  exists ;  hence,  an  accommodation 
indorser  is  considered  merely  as  a  surety. 

Liability  of  accommodation  indorser  to  contribution:  1  Kelly,  205.  Rights  of  accommodation 
indorser:  37  Ga.,  256.    See,  also,  Cherry  vs.  Freeman,  July  term,  1872, 


ARTICLE  II. 


RELATIVE  EIGHTS   OF   CKEDITOR  AND   SUEETY. 


Section. 

2152.  EfFect  of  release. 

2153.  A  change  in  contract. 

2154.  Of  risk. 

2155.  Tender  of  surety, 


Section. 

2156.  Notice  to  sue 

2157.  Extending  liability. 

2158.  Promise  in  ignorance. 

2159.  Process — how  sued  out. 


§2152.  (2124.)  Effect  of  release.  The  creditor  may  release  or  com- 
pound with  the  surety  without  releasing  the  principal,  but  the  release  of 
or  compounding  with  one  surety  discharges  a  co-surety. 

Discharge  of  one  discharges  co-surety:  4  Ga.,  397. 

§2153.    (2125.).  A  change  of  contract.     A  change  of  the  nature  of 
terms  of  a  contract  is  called  a  novation  ;  such  novation,  without  the  con-  ^-'-"^• 
sent  of  the  surety,  discharges  him. 

Stated  in  10  Ga.,  235 ;  17  Ga.,  522 :  30  Ga..  112.  Where  contract  stipulates  for  eight  hundred  acres, 
and  the  principal  accepts  six  hundred  and  eighty  acres:  lb.  Novation  :  12  Ga..  12n  :  20  G:i..  415; 
31  Ga.,  564 ;  38  Ga..  104,  517;  39  Gn..  533 ;  40  Ga..  193,  423.  487  :  41  Gii..  303,  579;  42  Ga..  16S  :  45  Ga..  5^X>. 
It  matters  not  if  the  novation  be  for  the  benetit  of  the  surety :  17  Ga.,  522.     Test  of  novation :  I  b. 


376  PAET  II.— TITLE  III.— CHAPTER  lY. 

Relative  rijrhts  of  creditor  and  surety. 

§2154.  (21  ^O.)  Of  rid'.  Anvact  of  the  creditor,  either  before  or  after 
jiulgiuent  against  the  principal,  which  injnres  tlie  snrety  or  increases  liis 
risk,  or  ex}H>ses  him  to  greater  liability,  will  discharge  him  ;  a  mere  fail- 
111*0  bv  the  creditor  to  sue  as  soon  as  the  law  allows,  or  negligence  to 
prosecute  with  vigor  his  legal  remedies,  unless  for  a  consideration,  will 
not  release  the  surety. 

Stated  in  :^^  Kelly,  2\S.  405.  Dismissal  of  levy  :  3  Kelly.  230.  405 ;  of  levy  on  realty  :  22  Ga.,  3S5. 
It  is  not  neoossMvy  to  sueh  disi'h:iri:o  ihat  the  surety  should  notify  the  creditor  th;',t  he  dissented 
from  the  act:  12  (la..  271,  trivinp  time  for  payment  discliarj::es :  12  Ga.,  271;  19  Ga.,  551 ;  80  Ga., 
112:  31  Ga.,  5(>4.  (hv^;  37  (xa..  384;  ;>8  Ga.,  104.  Disoharsc  of  the  principal  nl)solntely  Avithout  reserv- 
ing plaintiff's  rijrhts  apainst  surety  :  24  Ga.,  280.  Purchase  of  distributee's  share  by  administrator 
no  discharsre  :  2(i  Ga.,  42(\  Agreement  to  Avait  for  payment  in  consideration  of  usury :  27  Ga.,  5G4; 
37  G a..  312.  Failure  4o  deliver  .r»./«.  to  security  on  note  taken  for  the  judgment  debt:  30  G a,,  93. 
What  verdict  sullicient  upon  issue  made  under  this  section  :  30  Ga..  112  ;  "  unless  for  a.  considera- 
tion:" 30Ga..  240;  33(xa..  173.  Payment  of  part  of  debt  is  not  a  good  consideration:  33  (Ja.,  173. 
Before  a  surety  can  be  discharged  on  account  of  indulgence,  the  creditor  must  know  that  tho 
suretyis  such  :  31  tia.,  liOo  ;  "  before  and  after  .iudgment:"  33  Ga.,  173.  Mere  forbearance  in  absence 
ot'  notice  :  Jf).  Where  the  promise  to  forbear  for  a  definite  time  is  not  binding  in  law  :  lb.  ;  37  Ga., 
."-^4.  Reception  of  interest  in  advance  on  note  is  j)?*««a/(fcic  evidence  of  binding  coatract  to  for- 
bear :  37  Ga.,  384.  Failure  of  creditor  to  record  mortgage  within  time  required  :  37  Ga..  428.  Sec- 
tion applied:  42Ga.,404.  What  discharges  surety :  44  Ga.,  11.  See,  also,  Woolfolk  vs.  Plant,  July 
term,  1872;  Reid  vs.  Flipper;  Simmons  vs.  Grice,  lb. 

§2155.  (2127.)  Tender  by  surety.  The  surety  may  tender  to  the  credi- 
tor the  amount  of  his  debt,  and  demand  that  the  evidence  of  and  securi- 
ties for  the  same  be  delivered  up  to  him  to  be  enforced  against  his  prin- 
cipal or  co-sureties ;  and  a  failure  of  the  creditor  to  comply,  when  within 
his  power,  shall  operate  to  discharge  the  surety. 

§2156.  (2128.)  Notice  to  sue.  Any  surety,  guarantor,  or  indorser,  at 
any  time  after  the  debt  on  which  he  is  liable  becomes  due,  may  give 
notice  in  writing  to  the  creditor,  or  his  agent,  or  any  person  having  pos- 
session or  control  of  the  obligation,  to  proceed  to  collect  the  same  out  of 
the  principal,  or  any  one  of  the  several  principals  liable  therefor ;  and  if 
the  creditor  or  holder  refuses  or  fails  to  commence  an  action  for  the  space 


Act?  of  1826,  C 
p.  505. 


Acts  of  of  three  months  after  such  notice  (the  principal  being  within  the  juris- 
^\ct5  of  i85o^c  ^^^ction  of  this  State),  the  indorser,  guarantor  or  surety  giving  the  notice, 
p.  54.         '     as  well  as  all  subsequent  indorsers  and  all  co-sureties,  shall  be  discharged  :, 
1./23.  "         '  \_Providcd,  That  no  notice  shall  be  considered  a  compliance  with  the 
requirements  of  this  section  which  does  not  state  the  county  of  the  prin- 
cipal's residence.]     (a.) 

Must  sue  a  dormant  partner  when  required  to  do  so  :  3  Kelly,  523.  An  indorser  who  has  paid 
off  a  note  is  a  hnhlfr,  and  may  be  affected  by  notice  :  lb.  Though  he  holder  reside  out  of  Georgia, 
if  the  indorsement  bea  Georgia  contract  the  indorser  may  give  notice:  4  Ga.,  10.  The  notice  by 
one  surety  enures  to  the  benefit  of  the  others,  where  more  than  one:  4  Ga.,  397.  Notice  to  the 
rr/*r/a>r  of  a  bank  is  sufficient,  and  banks  may  be  notified  as  holders  :  6  Ga.,  44.  "The  principal 
being  within,"  etc. :  3  Kelly,  524  •  11  Ga.,  300  ;  26  Ga.,  426.  Whether  the  surety  intended  to  request 
the  creditor  to  sue  as  a  matter  or  favor,  or  of  right  under  this  law — question  for  the  jury:  10  Ga., 
'ZM\.  Indorser,  wliere  maker  resides  out  of  the  State,  not  discharged  if  creditor  on  request  neglects 
to  proceed  against  principul  until  note  is  barred:  11  Ga.,  300.  Notice  to  agent  Avho  has  no  authority 
but  to  receive  the  sum  due  (  22  Ga.,  24.  Where  the  principal  died  within  the  throe  months  :  24  Ga., 
333.  Where  held  by  credit()r  of  owner  as  collateral  security,  he  is  the  proper  party  to  be  notified : 
27  Ga.,  26.  If  the  surety  giVes  the  notice,  and  then  asks  the  creditor  for  indulgence,  he  waives  the 
notice,  when  :  29  Ga.,  214.  Whether  Act  of  1826  afi'ects  the  remedy  only:  31  Ga.,  210.  Not  iieces- 
sary  to  notify  holder  that — unless  holder  sues,  etc..  he  will  claim  benefit  of  the  Act  of  1831 :  33  Ga., 
275.   Also,  Lathrop  vs.  Mitchell,  January  term,  1873. 

[Section  (2129.)    Eepealed  by  Constitution  of  1868,  Article!.,  section 

18.] 

§2157.  (2130.)  Extending  liability.  The  creditor  must  pursue  his 
remedy  against  the  surety  within  the  time  prescribed  by  law,  and  no 
payment  or  promise  by  the  principal  or  by  a  co-surety  can  extend  the 
obligation  of  the  surety  or  the  remedy  of  the  creditor  against  him. 

*'  Payment  or  promise  :"  30  Ga.,  479 ;  32  Ga.,  28, 119. 

§2158.  (2131.)  Promise  in  ignorance.  If  by  any  act  of  the  creditor 
the  surety  is  discharged,  and  in  ignorance  of  the  fact  of  such  discharge 
the  surety  promises  to  pay,  such  promise  shall  not  be  binding. 

Stated  in  2  Kelly,  30. 
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Article  3.— Rights  of  surety  aKainst  principal. 


prfK^css  and  I'-Vi.  c.  p.  *>x>. 


§2159.  (2132.)  Process— how  mcA  out.     When   Uif;  fii/;t  ui 
appears  on  tlie  lace  of  the  contract,  tlie  creditor  shall  sue  out 
enter  up  ju(l<i;irK;nt  aj^jiinst  liini  as  sucli. 

W?ioro  shcriir  neKliscts  to  (inlor  pJiyfnorit  of  jii(l;.:iri'!nt  hy  Hurcfy:  21  (h\.,  V-'/.K  F;i.ilurf;  to  cntor 
up  ju(lKii)(;iit  tliiis  no  t^rourid  oi' iWat-^aWiy :  20  0;i.,  1G2;  aiiifuni/iicnt  of:  //^.  lliKlit- ,t-0  <;nt«;r  up 
jiulKiiieiit  jifvtiinst  Hureii(!S  (ixists  in  vdurt,  (;;is(',h  :  '12(Jr>i.,  141.  i'Jntci-ing  uji  judginont  affaiiiHt  Kccurity 
on  superacUca/i  bond  :  42  Oa.,  2o8.    »Soo,  also,  45  (ia.,  81. 


72. 


AIOTCLE   III. 


EIGHTS   OF   SURETY   AGAINST   PRINCIPAL. 


Skction. 
2ir)0,  Proccpa  against  principal. 
2161.  For  money  p;ild. 
21G2.  Jlffect  of  judgment  against  surety. 

2163.  Payment  of  usury. 

2164.  Foreclosure  of  mortgage. 

2165.  Proof  of  suretyship. 

2166.  After  judgment. 


Srotion. 
21()7.  Control  of  fi./n. 

2168.  When  sued  separately. 

2169.  Payment  pending  the  action. 

2170.  Contribution. 

2171.  Control  by  indorser. 

2172.  Bona  fide  purchaser  protected. 


P!  §2160.  (2133.)  Process  against  principal.     A  surety  or  indorser  is 
entitled  to  the  process  of  attachment  against  his  principal  before  paymeDt?3279. 
of  the  debt  under  the  same  circumstances  as  any  other  creditor. 

§2161.  (2134.)  For  money  paid.  Payment  by  a  surety  or  indorser  of 
a  debt  past  due  entitles  him  to  proceed  immediately  against  his  principal 
for  the  sum  paid,  with  interest  thereon,  and  all  legal  costs  to  which  he 
may  have  been  subjected  by  the  default  of  his  principal. 

§2162.  (2135.)  Pjfect  of  judgment  against  surety.  If  the  payment 
was  made  under  judgment,  and  the  principal  had  notice  of  the  pendency 
of  the  suit  against  the  surety,  the  amount  of  such  judgment  shall  be 
conclusive  against  the  principal  as  to  the  amount  for  which  the  surety 
w^as  bound.  If  the  payment  was  not  made  under  judgment,  the  princi- 
pal may  dispute  the  validity  of  the  payment  as  to  the  amount,  or  as  to 
the  competency  of  the  person  to  whom  it  was  paid. 

§2163.  (2136.)  Payment  of  uswy.  If  the  contract  w^as  originally 
usurious,  and  the  surety  in  payment  includes  the  usury,  he  shall  recover 
the  same  from  the  principal,  unless  previous  to  the  payment,  he  had 
notice  of  the  intention  of  the  principal  to  resist  usury. 

Surety  may  recover  usury  in  action  for  money  had  and  received :  1  Kelly,  140.  Such  recovery 
does  not  make  the  surety  the  princip.il's  agent  by  ratification  :  Ih.  Where  the  surety  pays  usury 
knowing  it  to  be  such,  he  cannot  recover :  1  Kelly,  140  ;  3  Kelly,  162 ;  8  Ga.,  562.  Where  the  surety 
has  paid  nothing,  he  cannot  recover  usury  paid  on  transactions  different  from  that  on  which  he  is 
surety :  37  Ga.,  364.    See,  also,  Woolfolk  vs.  Plant,  July  term,  1872,  and  Lay  vs.  Scago  :  Ih. 

§2164.  (2137.)  Foreclosure  of  mortgages.  If  the  principal  executes 
any  mortgage  or  gives  other  security  to  the  surety  or  indorser  to  indem- 
nify him  against  loss  by  reason  of  his  suretyship,  the  surety  or  indorser  ^^  ''  '^' 
may  proceed  to  foreclose  such  mortgage,  or  enforce  such  other  lien  or 
security  so  soon  as  judgment  shall  be  rendered  against  him  on  his  con- 
tract. 

§2165.  (2138.)  Proof  of  suretyship.     If  the  fact  of  suretyship  does 
not  appear  on  the  flice  of  the  contract,  it  may  be  proved  by  parol,  either  ^^^  ^^^  ^-.^^  p 
before  or  after  judgment,  the  creditor  not  being  delayed  in  his  remedy  p- ^^^s. 
by  such  collateral  issue  between  the  principal  and  his  surety.     If  before 
judgment,  the  surety  shall  give  notice  to  the  principal  of  his  intention  to 
make  such  proof. 

Suretyship  of  one  who  is  apparently  one  of  joint  and  several  makers  of  note  may  be  proved: 
6  Ga.,  45.    Suretyship  of  one  who  is  apparently  joint  maker  of  note  may  be  so  proved :  26  Ga.,  426. 


\ 
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Rijrlits  of  surety  against  principal. 

§2U>().^('2U>0.)   Afta-  jiidgmcuf.      If  judo;iuont   has   been   rendered 
^vitllOllt  sueli  proof,  the  surety  shall  give  at  least  ten  days'  notice  to  his 
})rineipal  ot'  his  intention  to  Jipply,  at  the  next  term  of  the  Court  where 
Actof  1S50,  c.  the  judirnient  Wiis  entered,  to  make  such  proofs,  and  to  have  the  fact  of 
p.  odd.  his  suretysliip  entered  of  record,  together  with  an  order  for  the  control 

of  such  judgment  and  execution  there  are  against  the  principal,  on  pay- 
ment of  the  same  by  him. 

§2167.  (2140.)   Control  of  fi.  fa.     Any  surety  on  the  original  contract, 

or  on  stay  of  execution,  or  an  appeal,  or  in  any  other  way,  or  the  repre- 

Act  of  isio.  c.  sontative  of  a  deceased  surety,  who  shall  have  paid  off  or  discharged  the 

IsJi.'c.  pfoiS.  Judgment,  or  execution  in  whole  or  in  part,  and  shall  have  the  fact  of 

p.^5i§f  ^Act  of  '^'^^'-^^^  payment  by  him,  entered  on  such  execution  by  the  plaintiff  or  his 

1S45.  c.  p.  598.  attorney,  or  the  collecting  officer,  shall  have  the  control  of  such  execu- 

gS6GS.  tion,  and  the  judgment  upon  which  it  is  founded,  to  the  same  extent  as 

if  he  was  the  original  plaintiff  therein,  and   be  subrogated  to  all  the 

rights  of  such  plaintiff,  for  the  purpose  of  reimbursing  himself  from  his 

principal. 

The  lien  relates  bnck  to  the  date  of  tho  judgment:  4  Ga.,  123.  "Representative  of  deceased 
surety:"  4  Ga,.  521.  Principal  cannot  show  that  he  is  executor  de  son  tort:  '  h.  Surety  who  has 
paid  off  judgment  rendered  againv«t  intestate  in  his  lifetime:  5  Ga.,  357.  Where  the  judgment 
appears  to  be  donnant.  right  of  surety  to  an  order  giving  him  control  thereof:  5  Ga.,  580.  Applies 
to  surety  on  claim  bond  :  9  Ga.,  179.  Surety  Avho  has  paid  the  debt  only  in  part :  20  Ga.,  90.  "  Sat- 
isfactorily appear  to  the  Court,"  in  Act  of  1831 :  30  Ga„  86. 

§2168.  (1241.)    When  sued  separately.  If  the  surety  be  sued  separately 
from  his  principal,  on  payment  by  him  of  the  judgment  against  him,  he 
shall  be  entitled  to  control  the  iudp:ment  and  execution  aerainst  his  prin- 
p.^eou.  '  cipal  in  the  same  manner  as  if  the  judgment  and  execution  were  joint,  and 

if  he  does  not  appear  as  surety  in  the  judgment  against  him,  he  may  give 
notice  and  make  the  ])roof  and  obtain  the  control  in  the  same  manner  as 
pointed  out  in  cases  of  joint  judgment. 

§2169.  (2142.)  Payments  pending  the  action.     If  the  surety  pay  off 
Actof  1857       ^^^  debt  pending  the  action  against  the  principal  and  himself,  or  against' 
p.  111.       '      tlie  principal  alone,  such  payment  shall  operate  only  to  cause  the  action 
to  ])roceed  for  the  benefit  of  such  surety,  and  the  judgment  may  be  entered 
in  the  name  of  the  original  plaintiff  for  the  use  of  such  surety. 

Not  so  as  to  indorser:  21  Ga.,  198. 

§2170.  (2143.)  Contribution.  All  the  foregoing  provisions  shall  apply 
Act  of  1S40.  c.  to  cases  where  there  are  more  than  one  surety,  so  as  to  enable  a  surety 
im  c.  p.  599.  discharging  the  joint  debt,  in  whole  or  in  part,  either  pending  the  action 
p.'^iii.  *^ '  or  after  joint  or  several  judgments,  to  control  the  same  against  his  co- 
^2173  313-^  sureties  for  the  purpose  of  compelling  them  to  contribute  theu'  respec- 
tive shares  of  the  amount  so  paid  by  him. 

§2171.  (2144.)   Control  by  indorser.    Every  indorser  who  shall  pay  off 
and  discharge  the  debt  on  which  he  is  indorser,  either  pending  the  action 
or  after  judgment,  whether  the  judgment  be  joint  against  the  principal 
Act  of  1839,  c.  and  all  the  indorsers  or  several  against  such,  shall  be  entitled  to  control 
liyj,  c.  li.yxl  the  judgment  and  executions  founded  thereon  against  the  principal  and 
p.^227.^  ^*^  ^'  ^^  prior  indorsers,  in  the  same  manner,  upon  the  same  proof,  and  under 
the  same  circumstances,  as  has  been  herein  provided  in  the  case  of  sure- 
tics;  and  if  such  indorser  shall  collect  the  same  of  a  prior  indorser,  such 
l)rior  indorser  shall  have  the  same  control  of  the  judgment  or  judgments 
against  the  principal,  or  any  indorser  prior  to  him. 

Such  control  must  be  by  order  of  Court — a  voluntary  payment  will  authorize  it:  1  Kelly,  205. 
In  equity,  order  need  not  be  shown  :  //>.,  211.  Act  of  1839  does  not  apply  to  any  but  bank  indorsers : 
1  Kelly,  463.  Judgment  barred  by  statute  of  limitations,  when:  29  Ga.,  700.  liight  of  accommo- 
dation indoraer  who  has  paid  off  judgment:  37  Ga.,  2-50. 


PAllT  II.— TITLE  III.— CHAPTER  TV. 
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Article  4.— Rights  of  sureties  among  themselves.— Article  5.— Right*  of  sureties  as  to  third  penom. 


§2172.  (2145.)  Bona  fide  purrJi/iHers  protected.    When  the  surety  does  ^^^  ^^  ^^-  ^^ 
not  a])|)(iar  to  ho  siioli  in    th(;  jii(l<^rjH;nt  and   (;xer;ijtIon,  tlie  lion  of  Buoli  v.  '-IK 
jndgnicnt,  when  controhsd  \)y  the  >snr(_;ty,  shall   not  interfore  with  })(y(i<h 
fide  purchasers  without  noti(;e  from  the  principal,  whose  rights  were  vested 
before  the  order  giving  control  to  the  surety  wa.s  granted. 


ARTICLE  IV. 


EIGHTS   OF  SURETIES   AMONG  THEMSELVES. 


Section. 

2173.  lliffht  of  contribution. 

2174.  Interest  tliercon. 


Section. 
2175.  Duty  to  account. 


§2173.  (2146.)  Might  of  contribution.     Where  several  are  sureties  for 
the  same  principal,  for  the  same  sum  of  money,  either  by  one  or  by  distinct 
instruments,  and  one  pays  more  than  an  equal  share  of  the  sura,  he  may  Act  of  i^,  c. 
compel  contribution  from  his  co-sureties.     If  one  of  the  co-sureties  be  ^J^^Vnoi  3132. 
insolvent,  the  deficiency  in  his  share  must  be  borne  equally  by  the  solvent 
sureties. 

Accommodation  indorsers  not  liable  to  contribution  as  sureties  :  1  Kelly,  205. 

§2174.  (2147.)  Interest  thereon.  The  sum  recovered  as  contribution 
bears  interest  from  the  time  it  was  paid  by  the  surety,  and  shall  be  deemed 
and  held  a  liquidated  demand. 

§2175.  (2148.)  Duty  to  account.  A  surety  suing  for  contribution  must 
first  account  for  all  money  or  other  thing  received  from  the  principal  to 
indemnify  him  against  loss ;  and  if  lie  has  paid  the  entire  debt,  he  may  §21(>4. 
compel  his  co-surety  to  transfer  to  him  any  mortgage  or  other  security 
taken  from  the  principal  for  the  protection  of  such  co-surety  by  relieving 
liim  of  all  liability  for  contribution. 

[Section  (2149.)  Repealed  by  Constitution  of  1868,  Article  I.,  section 
18.] 


ARTICLE  Y. 


EIGHTS  OF  SURETIES   AS   TO   THIED   PEBSOXS. 


Section. 
2176.  Subrogation. 


Section. 
2177.  Duty  to  account. 


§2176.  (2150.)  Sidtrogation.     A  surety  who  has  paid  the  debt  of  his 
principal  is  subrogated,  both  at  law  and  in  equity,  to  all  the  rights  of  the  Act  of  1S57 
creditor,  and  in  a  controversy  with  other  creditors  ranks  in  dignity  the  ^'' 
same  as  the  creditor  whose  claim  he  paid. 

Subrogation  of  creditors  of  husband  to  his  rights  as  against  his -wife's  property:  3  Kelly.  541 
Surety  on  sealed  note,  who  has  paid  debt  of  principal,  is  subrogn  ted  to  all  the  rights  of  the  creditor, 
and  ranks  as  bond  creditor :  4Ga.,343.  Surety  on  appeal:  12  Ga.,  57;  ^SGa..  159.  Assignment  of 
debt  by  creditor  to  surety,  when  compelled  in  equity:  14  Ga.,  674.  Surety  who  has  paid  nothing 
for  principal  is  not  subrogated  to  the  right  of  the  latter  to  recover  usury  paid  to  A.  on  a  diflerent 
transaction:  37  Ga.,  364. 

§2177.  (2151.)  As  to  securities.  He  is  entitled,  also,  to  be  substituted 
in  place  of  the  creditor  as  to  all  securities  held  by  him  for  the  payment 
of  the  debt. 


ISO 


PAET  II.— TITLE  III.— CHAPTER  Y. 


Article  1. — Relation  of  principal  and  agent  among  themselves. 


Gkneual  N«>tk  ox  Chaptki^  IV;— Promise  to  indemnify  eo-i5urcty  iigainst  loss  nftor  liability 
of  all  ivirtios  have  been  inourred  :  1  Kelly.  '2\H.  This  rolntitm  continues  ivl'ter  judii-ment  in  favor  of 
the  creditor  n.cainst  both  principal  and  surety :  3  Kelly. 'JoO.  Contract  by  surety  to  pay  debts  of 
prantor  Avill  support  a  conveyant'c:  5  Gn..  fxia.  Kule  as  to  creditors  haviuir  lien  upon  two  funds 
applied  in  tavor  of  surety  :  ii  (la..  893;  17 Ova..  91.  Suit  by  surety  who  has  been  disidiarg-ed  and  who 
has  paid  the  money  to  recover  back  the  same:  12  (ra..  271.  Admissions  of  princii>;il  admissible 
apninst  surety  as  )•»•.<  (jesta.  when  :  11  Ch«..  ."SSo  :  17  Cia..  025.  Asrreement  that  if  A.  will  be  surety  for 
B..  and  pay  one-half  of  the  purchase  money,  he  should  have  one-half  of  the  land:  19  Ga.,  575. 
Sureties  proper  parties  to  the  bill  to  open  settlement  of  account:  22  (hi.,  4.  OtVer  to  relieve  surbty 
unnecessary:  lt>.  Kitrhts  of  surety— how  far  afieoted  by  withdrawal  of  /i.  fa.,  entitled  to  fund  in 
Court:  22tia..34.  \V'hat  constitutes  a  pnrty  princii>al :  23(}a..3o8.  Debtor  may  put  liis  surety  in  a 
condition  to  tret  judiriueut  on  his  debts  bffiire  other  creditors  can  get  judgment  on  them:  23  (la., 
t>hi.  Evidence  of  A.'s  autiiority  to  sitrn  l>.*s  name  as  surety:  30(^a,.,32;  39  (Ja,.,  58t).  Creditor  hold- 
injr  debt  asrainst  in-incipal  and  dece:\sed  surety— notice  by  administrator  of  latter:  30  (br.,  249. 
AVhen  payee  induces  A.  to  becomes  stirety  by  representing  that  he  has  in  his  hands  funds  of  the 
IM-incipal  wliich  sliall  be  applied  as  credit  upon  note  :  30  (la..  30t5.  Promise  by  latter  to  surety :  30 
Ga.,  919;  ;Vi  Ga..  239.  Partial  payment  by  principal  before  note  barred  is  anew  point  for  tlie  run- 
ning of  the  statute  of  limitations  against  surety — when:  30Ga.,  479.  New  promise  to  revive  debt 
as  surety  must  be  explicit  as  to  the  ideittity  of  the  debt:  32  Ga.,  119.  lligor  of  common  law  as  to 
sureties,  abated:  35  (hi..  202.  Surety  entitled  to  injunction — when  ;  Ih.;  42  Ga.,  494.  Principal  and 
surety  are  joint  promisors  under  the  Constitittion,  and  may  be  sued  in  either  county  :  35  Ga.,  269. 
Competency  of  surety  as  witness  under  Act  of  18ti6:  38Ga.,103.  Suit  against  stockholders — who  are 
sureties  under  bank  charter :  40  Ga.,  390.  Plea  by  surety  that  he  signed  note  after  it  had  been  exe- 
cuted and  delivered  by  the  plaintiff  and  acceptance  by  holder,  and  that  there  was  no  consideration 
to  him  for  such  promise,  demurrable:  43  Ga.,  252. 


CHAPTER  V. 


OF  PRINCIPAL  AND  AGENT. 


APvTICLE  1 . — Bdation  of  Principal  and  Agent  among  themselves. 
Article  2. — lights  and  Liabilities  of  Princijjal  to  Third  Persons, 
Article  3. — Bights  and  Liabilities  of  Agent  to  Third  Persons, 
Article  4. — Of  Overseers. 


ARTICLE  I. 


RELATION   OF   PRINCIPAL  AND   AGENT  AMONG  THEMSELVES. 


Skcttov. 

2178.  How  it  arises. 

2179.  AVhat  may  be  done  by  agent. 

2180.  Trustees  may  convey  by  attorney. 

2181.  Who  may  be  agent. 

2182.  How  the  agency  is  created. 

2183.  Ptevocation. 

2184.  Agent  limited. 

2185.  Diligence  of  an  agent. 


Section. 

2186.  Agent  cannot  buy  or  sell,  etc. 

2187.  Personal  profit. 
21K8.  Estoppel. 

2189.  Agent  of  several. 

2190.  Commission  and  expenses. 

2191.  Illegal  purpose. 

2192.  Effect  of  ratification. 

2193.  Of  mingling  goods. 


§2178.  (21.52.)  Hoiv  it  arises.  The  relation  of  principal  and  agent  arises 
wherever  one  person,  expressly  or  by  implication,  authorizes  another  to 
act  for  him,  or  subsequently  ratifies  the  acts  of  another  in  his  behalf. 

"What  constitutes  this  relation:  44  Ga.,  398. 

§2179.  (2153.)  What  may  he  done  by  agent.  Whatever  one  may  do 
himself  may  be  done  by  an  agent,  except  such  personal  trusts  in  which 
special  confidence  is  placed  in  the  skill,  discretion,  or  judgment  of  the 
persr>n  calked  on  to  act;  so  an  agent  may  not  delegate  his  authority  to 
another  unless  specially  empowcired  so  to  do. 

§2180.  (2154.)  [ExecutorSyeto.f  may  Gonney  by  attorney  in  fact.  Execu- 
tors, administrators,  guardians  and  trustees  are  authorized  to  sell  and 
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convey  ])roj)crty,  by  attornoyH  in  faci,  in  all  cases  where  they  may  law-(jM';*j'^'5^^*^^'- 
fully  sell  and  convey  in  [Mirson.J     (a.)*  S^i-i-'-J.  '■^■>'^'^- 

May  sell  hind  by  jiKont:  22  (hi.,  000;  40  (}a.,  'Ml.    Sec,  also,  Neal  vs.  Patton,  July  tcrrn,  1872. 

§2181.  (2155.)   Who  may  be  (Kjc/rit.    Any  person  may  be  a]>i)ointal  an 
agent  who  is  of  sound  niind;  so  a  j)rinci|)al  is  bound  by  the  acts  of  liis^^;;—  175.^, 
infant  agent,  but  a  feme  eovc/rt  cannot  })e  an  agent  for  another  than  lier 
husband  excicpt  by  his  consent,  in  which  case  he  is  bound  by  her  acts. 

§2182.  (2156.)  Af/micy,  er exited  hovi — arjentfi  of  corporations.  The  act 
creating  the  agency  must  be  executed  with  the  same  formality  (and  need 
have  no  more)  as  the  law  ])rescribes  for  the  execution  of  the  a(;t  for  which 
the  agency  is  created.  A  corporation  may  create  an  agent  in  its  usual 
mode  of  transacting  business,  and  without  its  corporate  seal. 

Affent  of  corporation,  (cashier  of  bank,  etc. :)  1  Kelly.  418;  3  Kelly,  28.'^;  G  (hi..  44. 106;  7  Ga., 
196;  10  (hi.,  9;  16  {}a.,  36,  45H;  18  Ga..  412  :  20  Ua.,  276;  21  Ga.,  28y;  24  Ga.,  54.0;  2;3  Ga.,  I'M;  26  Ga., 
29,  107;  36  Ga.,  635;  40  Ga.,  479;  41  Ga.,  515;  45  Ga.,  34. 

§2183.  (2157.)  Revocation.  Generally,  an  agency  is  revokable  at  the 
will  of  the  princijjal.  The  appointment  of  a  new  agent  for  tlie  perform- 
ance of  the  same  act,  or  the  death  of  either  principal  or  agent,  revokes  the 
power.  If,  however,  the  power  is  coupled  with  an  interest  in  the  agent 
himself  it  is  not  revocable  at  will;  and  in  all  cases  the  agent  might 
recover  from  the  principal  for  an  unreasonable  revocation,  any  damages 
he  may  have  suffered  by  reason  thereof. 

Death  of:  17  Ga.,  274;  19  Ga.,  171;  28  Ga.,  511.  When  power  is  coupled  with  interest:  28  Ga., 
511.    Revocation  by  war :  40  Ga.,  302. 

§2184.  ^(21 58.)  Agent  limited  by  his  authority.  The  agent  must  act 
within  the  authority  granted  to  him,  reasonably  interpreted;  if  he  exceeds 
or  violates  his  instructions,  he  does  it  at  his  own  risk,  the  principal  having 
the  privilege  of  affirming  or  dissenting,  as  his  interest  may  dictate.  In 
cases  where  the  power  is  coupled  with  an  interest  in  the  agent,  unreason- 
able instructions,  detrimental  to  the  agent's  interest,  may  be  disregarded. 

Evidence  as  to  extent  of  authority:  5  Ga.,  301;  32  Ga.,  72;  39  Ga.,  586;  40  Ga.,  372.  "At  his 
own  risk:"  12  Ga.,  205;  13  Ga.,  508. 

§2185.  (2159.)  Diligence  of  an  agent.  An  agent  for  hire  is  bound  to 
exercise,  about  the  business  of  his  principal,  that  ordinary  care,  skill  and 
diligence  required  of  a  bailee  for  hire.  A  voluntary  agent,  without  hire 
or  reward,  is  liable  only  for  gross  neglect. 

"Ordinary  diligence:"  12  Ga.,  564;  McCalla  vs.  McCalla,  January  term,  1873.  Liability  of 
bank  agent:  16  Ga.,  38.  Whether  agent  is  drunk  or  sober,  if  he  acts  with  skill,  party  dealt  Avitk 
cannot  complain:  22  Ga.,  168. 

§2186.  (2160.)  Agent  cannot  buy  or  sell  for  himself.  Without  the 
express  consent  of  the  principal,  after  a  full  knowledge  of  all  the  facts, 
an  agent  employed  to  sell,  cannot  be  himself  the  purchaser ;  and  an  agent 
to  buy,  cannot  be  himself  the  seller. 

Where  agent  to  buy  sells:  31  Ga.,  544. 

§2187.  (2161.)  Personal  profit.  The  agent  must  not  make  a  personal 
profit  from  his  principal's  property;  for  all  such  he  is  bound  to  account, 

§2188.  (2162.)  Estoppel.  An  agent  cannot  dispute  his  principal's  title, 
except  in  such  eases  Avhere  legal  proceedings,  at  the  instance  of  others, 
have  been  commenced  against  him. 

§2189.  (2163.)  Agent  of  sever aL    Where  several  persons  appoint  an 
agent  to  do  an  act  for  their  joint  benefit,  the  instructions  of  one,  not  incon-^i^^^* 
sistent  with  the  general  directions,  shall  protect  the  agent  in  his  act. 

Agent  of  persons  with  divers  interests:   40  Ga.,  336. 

*NoTK. — The  reference  in  the  raarR-in  wn?  incorrectly  given  in  Irwin"s  E-cvi^cd  Code  as  Ac:  of 
1835-6;  and  the  Supreme  Court,  in  40  Ga.,  371,  so  cite  this  statute. 
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Articlo  2.— Rights  and  liabilities  of  principal  as  to  third  persons. 

§2100.  (2U)4.)  Commissf07i  and  crpenses.  An  agent  who  has  dis- 
chargovl  bis  duty  is  entitled  to  Ids  conmdssiou  and  all  iieeessavv  expenses 
ineiirred  about  the  business  of  his  prineipal.  If  he  lias  violated  his 
euLrageinents,  he  is  entitled  to  no  commission. 

"  Expenses' :"  12  Ga.,  50»5;  45  Ga.,  501. 

§2191.  (2165.)  Illegal  purpose.  No  riohts  can  arise  to  cither  party 
out  of  an  agency  created  for  an  illegal  purpose. 

Illegal  agency:  9  Ga.,  104,  30  Ga.,  547. 

§2192.  (2166.)  Efccf  of  ratification.  A  ratification  by  the  principal 
relates  back  to  the  act  ratified,  and  takes  effect  as  if  originally  author- 
ized. A  ratification  may  be  express,  or  implied  from  the  acts  or  silence 
of  the  principal.     A  ratification  once  made  cannot  be  revoked. 

What  i?  ratification:  1  Kelly,  418;  6  Ga.,  92;  7  Ga,.,  197;  12  Ga.,  205.239;  13  Ga.,  46;  14  Ga., 
124:  18  Ga.,  iilXt ;  24  Ga..  GOT;  32  Ga.,  72  ;  39Ga.,  586;  42  Ga.,  5:^5;  44  Ga.,  58,  398,  593;  45  Ga..,  501. 
•'Relatcsback:"lKolly.  140,  418;  6Ga.,  166;  10  (5a..,  362 ;  12  Ga.,  239 ;  13  Ga..,  46:  19  Ga..  596;  42 
Ga.,  5.":^.  Illegal  agency  :  9  Ga.,  164.  Acquiescence:  lOGa.,  362;  32  Ga.,  72.  Ratification  as  proof 
of  agency:  12Ga.,20o.  Acts  or  silence :  13Ua.,46:  14  Ga.,  124;  19  Ga.,  596;  32  Ga.,  476;  39  Ga., 
5S6.  Ratification  of  dcQil :  22  Ga.,  403.  Ratification  by  guai'dian :  27  Ga.,  172.  Ratification  by 
Governor  of  act  of  unantborizcd  agent :  39  Ga.,  609. 

§2193.  (2167.)  Of  mingling  goods.  An  agent,  by  willfully  mingling 
his  OAvn  goods  with  those  of  his  principal,  does  not  create  a  tenancy  in 
common,  but  if  incapable  of  separation,  the  whole  belongs  to  the  princi- 
pal. 

stated  in  4  Ga.,  428. 


ARTICLE  II. 


BIGHTS   AND   LIABILITIES   OF   PRINCIPAL  AS  TO  THIRD   PERSONS. 


Skctiox. 
2194.  Principal— how  far  boitnd. 
21;'5.  Forms  immaterial. 
2Kh5.  Extent  of  authority. 

2197.  Failing  to  di.-^close  principal, 

2198.  Credit  given  to  agent. 
21i^t9.  Representation  by  agent. 
22(j0.  Notice  to. 


Skction. 
2201.  Principal  bound  for  neglect,  etc. 
2202»  Injuries  by  another  agent. 

2203.  Trespass  of  agent. 

2204.  Benefit  of  contract  to  principal. 

2205.  Money  illegally  paid,  etc. 

2206.  Agent  is  a  competent  witness. 


§2194.  (2168.)  Principal'— lioiD  far  hound.  The  principal  is  bound 
by  all  the  acts  of  his  agent  within  the  scope  of  his  authority ;  if  the 
agent  exceeds  his  authority  the  principal  cannot  ratify  in  part  and  repu- 
diate in  part :  he  must  adopt  either  the  whole  or  none. 

Power  to  bind  by  indorsement:  1  Kellv,  418,  429:  16  Ga.,  465.  Execution  of  instrument  not 
under  seal :  fb.  Power  to  sell  :  5  Ga.,  301 ;  40  Ga..  371.  *^'  Scope  of  his  authority  :"  6  Ga.,  166  :  7  Ga., 
191  :  16  Ga.,  424.  Section  ,«tated  in  9  Ga.,  70 :  17  Ga.,  243.  Filling  up  blank  note  :  13  Ga.,  56.  Power 
to  bind  by  warranty :  16  Ga.,  424  ;  27  Ga.,  46o ;  30  Ga.,  728.  Price  fixed  by  agent:  19  Ga..  421.  Power 
to  bind  by  acknowledgment  of  service:  19  Ga.,  596  ;  20  Ga.,  693;  38  Ga.,  597;  40  Ga.,  308.  Trans- 
fer bank  stock  :  26  Ga.,  29.  Power  to  bind  by  compromise:  26 Ga.,  537.  Power  to  bind  in  shipping 
goods  with  common  carriers:  28  Ga,.,  543.  Pov^^er  to  bind  by  acceptance  of  delivery  from  common 
carriers:  30  Ga.,  800.  Sale  of  land:  32  Ga.,  428.  Power  to  mortgage:  38  Ga.,  391.  Authority  to 
pledge  or  pawn  :  38  Ga.,  391 ;  44  Ga.,  173.  Porter  of  hotel :  39  Ga,.,  105.  Confession  of  judgment : 
40Ga.,  .302.  Execution  of  warranty  title:  40  Ga,,  457.  ;\gent  of  Southern  Express  Company  :  41 
Ga..  515.  See,  alfco,  Southern  Express  Company  ve.  Palmer,  January  term,  1873,  and  Martin  uj?. 
Smith,  Ih. 

§2195.  (2169.)  Formes  immaterial.  The  form  in  which  the  agent  acts 
is  immaterial :  if  the  principaPs  name  is  disclosed,  and  the  agent  professes 
to  act  for  him,  it  will  be  held  to  be  tlt^  act  of  the  principal. 

What  is  contract  of  principal,  and  not  of  agent,  this  section  applied:  39  Ga.,  35. 

§2196.  (2170.)  Extent  of  ctuthority.  The  agcnt^s  authority  will  be 
construed  to  include  all  necessary  and  usual  means  for  effectually  execut- 
ing it.     Private  instructions  or  limitations  not  known  to  persons  dealing 
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witli  a  <^(inoral  iv^oni  cannot  affdct  tlifirn.  In  spoclal  'd<^('nc]('H  for  a  par- 
ticular pur])OHC,  persons  dealing  with  the  agent  nljoiild  examine  hi.s 
autliority. 

Special  agencies:  7  Ga.,  197;  13  Oa.,  .OG.    Includes  tho  means,  etc. :  12  Ga.,  170. 

§2197.  (2171.)  Failing  to  dmdo.w  p'ri/arJ/pftl.  If  an  ag(int  fills  to  dis- 
close Ills  ])rinei|)al,  yet,  when  disr^overed,  the  person  dealing  with  the 
agent  may  go  directly  u])on  the  principal,  under  the  contract,  unless  the 
principal  shall  have  2)reviously  accounted  and  settled  with  the  agent. 

Concealment  of  agency :  30  Ga.,  158. 

§2198.  (2172.)  Credit  given  to  agent  If  the  credit  is  given  to  tlio 
agent  by  the  choice  of  the  seller,  he  cannot  afterward  demand  payment 
of  the  principal. 

Effect  of  giving  credit  to  agent :  9  Ga.,  224. 

§2199.  (2173.)  Rej)resentat{ons  by  agent.     The  principal  is  bound  by 
all  representations  made  by  his  agent  in  the  business  of  his  agency,  and  ^ 
also  by  his  willful  concealment  of  material  facts,  although  they    are 
unknown  to  the  principal,  and  known  only  by  the  agent. 

Representations  :  36  Ga.,  669. 

§2200.  (2174.)  Notice  to,  Notice  to  the  agent  of  any  matter  con- 
nected with  his  agency  is  notice  to  the  principal. 

stated  in  6  Ga.,  44 ;  17  Ga.,  99:  34  Ga.,  297.  Notice  to  sue  by  indorser:  22Ga.,  24.  See,  also, 
Lathrop  vs.  Mitchell,  January  term,  1873. 

§2201.  (2175.)  Principal  bound  for  neglect  and  fraud.     The  principal 
is  bound  for  the  care,  diligence  and  fidelity  of  his  agent  in  his  business,  g^Me,  2213. 
and  hence  he  is  bound  for  the  neglect  and  fraud  of  his  agent  in  the  trans- 
action of  such  business. 

Liability  of  principal  for  frauds,  torts  and  negligence  :  18  Ga„  412 :  43  Ga.,  583. 

§2202.  (2176.)  Injuries  by  another  agent.     The  principal  is  not  liable 
to  one  agent  for  injuries  arising  from  the  negligence  or  misconduct  of''' "  ' 
other  agents  about  the  same  business  ;  the  exception  in  case  of  railroads 
has  been  previously  stated. 

On  this  doctrine  :  1  Kelly,  198. 

§2203.  (2177.)  Trespass  of  agent.  The  principal  is  not  liable  for  the 
willful  trespass  of  his  agent,  unless  done  by  his  command  or  assented  to 
by  him. 

§2204.  (2178.)  Benefit  of  contract  to  princijjal.  The  principal  shall 
have  advantage  of  his  agent's  contracts  in  the  same  manner  as  he  is  bound 
by  them,  so  far  as  they  come  within  the  scope  of  his  agency.  If,  how- 
ever, the  agency  has  been  concealed,  the  party  dealing  with  him  may  set 
up  any  defense  against  the  principal  which  he  has  against  the  agent. 

§2205.  (2179.)  Honey  illegally  paidy  etc.  The  principal  may  recover 
back  money  paid  illegally,  or  by  mistake  of  his  agent,  or  goods  wrong- 
fully transferred  by  the  agent,  the  party  receiving  the  goods  having  notice 
of  the  agent's  want  of  authority  or  willful  misconduct. 

§2206.  (2180.)  Agent  is  a  competent  toitness.      The  agent  is  a  compe- 
tent witness  either  for  or  against  his  principal.     His  interest  goes  to  his 
credit.     The  declarations  of  the  ao;cnt  as  to  the  business  transacted  bv  '■^'^'^' 
him  are  not  admissible  against  his  principal,  unless  they  were  a  part  of 
the  negotiation,  and  constituting  the  res  gestce^  or  else  the  agent  be  dead. 

Competency  :  1  Kelly.  275  ;  6  Ga..  305  :  16  Ga..  410;  30  Ga..  93  :  36  Ga..  107,  Poclaration  of  agent 
when  admissible  against  principal :  6  Ga..  3t?5  ;  19  Ga.,  416  :  24  Gi\.,  '211 ;  26  Ga..  111.  832 :  27  Ga..  113  ; 
29  Ga.,  399.  461 ;  32  Ga„  72 ;  34  Ga.,  330.  Declarations  of  R.  R.  agents :  34  Ga..  330.  Acts,  how  admis- 
sible :  26  Ga..  537,  Declarations  of  insurance  agent :  43  Ga.,  423.  See,  also.  Ship  vs.  AVingtield, 
July  term,  1872. 
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Artiole  3.— llisrhts  and  liabilities  of  agent  as  to  third  persons. 


ARTICLE  III. 


RIGHTS  AXD  LIABILITIES  OF  AGENT  AS  TO  THIRD  PERSONS. 


Skctiox.  ,      ,  .   «  , 

2_M7.  Apent  mny  not  under  this  Code,  etc, 
2l-W.  MtMiey  p;iid  by  mistiiko,  etc. 
2lW.  ^Vhon  he  has  right  of  action. 
2210.  For  inierforcuce  with  his  possession. 


Section. 
2211.  AVlven  responsible  for  credit,  etc. 
J212.  Public  agont. 

2213.  Liability  for  excess  of  authority. 
2214;.  Enforcing  contracts,  etc. 


??1916.  2201. 
2^2,  2^r>3. 


§2207.  (2181.)  Agent  may  act  under-  this  Code  for  principal.  Any  act 
authorized  or  required  to  be  done  under  this  Code  by  any  person  in  the 
prosecution  of  his  legal  remedies,  may  be  done  by  his  agents ;  and  for 
this  jnirpose  he  is  authorized  to  make  an  affidavit  and  execute  any  bond 
required,  though  his  agency  be  created  by  parol.  In  all  such  cases,  if 
the  principal  repudiate  the  act  of  the  agent,  the  agent  shall  be  personally 
bound,  together  with  his  sureties. 

Appeal:  6  Ga.  92.  Distress-wari-ant:  7  Ga.,  52.  Forthcoming  bond:  9  Ga.,  208,  Attachment: 
9Ga.,  o9S:  2S  Ga..  351.  Ratification  of  bail  affidavit:  18  Ga.,  690.  Affidavit  of  illegality :  3i  Ga., 
26S.    Ne  e.ceat :  36  Ga.,  571. 

§2208.  (2182.)  Honey  paid  by  mistake  may  he  recovered.  If  money 
be  paid  to  an  agent  by  mistake,  and  he  in  good  faith  pays  it  over  to  his 
principal,  he  shall  not  thereafter  be  personally  liable  therefor.  In  all 
other  cases  he  is  liable  for  its  repayment.  If  money  be  paid  by  an  agent 
by  mistake,  he  may  recover  it  back  in  his  own  name. 

Money  paid  by  mistake  :  3  Kelly,  90;  14  Ga.,  89.  Proof  required  in  suit  against  agent  who  had 
collected  money  for  principal:  7  Ga.,  191. 

§2209.  (2183.)  When  he  has  a  right  of  action.  Generally  an  agent 
has  no  right  of  action  on  contracts  made  for  his  principal.  The  follow- 
ing are  exceptions : 

1.  A  factor  contracting  on  his  own  credit. 

2.  AVhere  promissory  notes  or  other  evidences  of  debt  are  made  paya- 
ble to  an  agent  of  a  corporation  or  joint  stock  company. 

3.  In  all  cases  where  the  contract  is  made  with  the  agent  in  his  indi- 
vidual name,  though  his  agency  be  known. 

4.  Auctioneers  may  sue  in  their  own  name  for  goods  sold  by  them. 

5.  In  cases  of  agency  coupled  with  an  interest  in  the  agent  known  to 
the  party  contracting  with  him.  In  all  these  cases,  payment  to  the  prin- 
cipal before  notice  of  the  agent's  claim  is  a  good  defense. 

Other  exceptions:  1  Kelly,  275. 

§2210.  (2184.)  For  interference  with  his  possession.  An  agent  having 
possession,  actual  or  constructive,  of  the  proj^erty  of  his  principal,  has  a 
right  of  action  for  any  interference  with  that  possession  by  third  persons. 

§2211.  (2185.)  When  responsible  for  credit  given.  Where  the  agency 
is  known,  and  the  credit  is  not  expressly  given  to  the  agent,  he  is  not 
personally  responsible  upon  the  contract.  The  question  to  Avhom  the 
credit  is  given  is  a  question  of  fact  to  be  decided  by  the  jury  under  the 
circumstances  of  each  case. 

§2212.  (21 86.)  Public  agents.  Public  agents  contracting  in  behalf  of 
the  pul)lic,  are  not  individually  liable  on  such  contracts. 

Stated  in  2  Kelly,  214;  17  Ga.,  620.  Note  given  by  Justices  Inferior  Court:  Ih.  Comraission- 
ers  fippointed  by  Legislature:  9  Ga.,  367;  12  (ia.,  171;  17  Ga.,  56,  612.  llatification  of  acts  of  mili- 
tar>' commander  :  ."'9  Ga.,  609.    lload  Commissioners  :  40  Ga.,  680. 

§2213.  (2187.)  Uability  for  excess  of  authority.  All  agents,  by  an 
express  undertaking  to  that  effect,  may  render  themselves  individually 
liable.     And  every  agent  exceeding  the  scoj[)e  of  his  authority  is  indi- 
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vidually  liable'  to  the  p(3rHon  with  wliorn  ho  (IcaLs :  ho,  alno,  for  lii.s  own 
tortious  act,  whcth(!r  acting  })y  oomrnand  of  liis  j>rIiK;i|)al  or  not,  lio  is 
resj)onsiblc;  for  the  neglig(,"n(;e  of  his  uiHl(!r-S(;rvant,  employed  by  hiiri 
in  behalf  of  his  principal,  In;  is  not  responsible. 

§2214.  (2188.)  Whc/re  a//ent  exceeds  autliority.  AVlien  the  agent 
exceeds  his  authority,  so  that  the  princif)al  is  not  bouj)d,  the  ag^-nt  cannot 
enforce  the  contract  in  his  own  name;  against  the  person  with  whom  he 
deals,  unless  the  contract  has  l)een  fully  executed  u[)0]i  the  part  of  the 
agent,  or  the  credit  was  originally  given  to  the  agent. 
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Srction. 

2215.  Right  and  power  of  overseer. 

2216.  Parol  contracts. 


Skction. 
2217.  Suit  on  breach  of  contracts. 


§2215.  (2189.)  Right  and  poivers  of  overseers.  In  the  absence  of  the 
employer,  the  overseer  stands  in  his  place.  It  is  his  duty  to  see  to  the 
sustenance  and  protection  of  his  employer's  property,  and  to  discharge 
this  duty,  he  is  justified  in  repelling  aggressors  and  trespassers  to  the 
same  extent  with  the  employer. 

Shipp  vs.  Wingfield,  July  term,  1872. 

§2216.  (2190.)    Parol  contracts.     Contracts  between  employers  and     _ 
overseers  may  be  by  parol,  though  they  may  extend  beyond  a  year  from  '■  ^  '  ^ 
the  time  of  the  contract. 

Stated  in  26  Ga.,  551. 

§2217.  (2191.)  Suit  on  breach  of  contract.  When  the  contract  is  for 
a  year,  and  the  employer  wrongfully  discharges  the  overseer  before  the 
end  of  the  year,  the  overseer  may  either  sue  immediately  for  any  special 
injury  from  the  breach  of  the  contract,  or,  treating  the  contract  as 
rescinded,  may  sue  for  the  value  of  the  services  rendered,  or  he  may 
wait  till  the  expiration  of  the  year  and  sue  for^  and  recover  his  entire 
wages. 

AHter,  formerly  :  8  Ga.,  190  ;  21  Ga.,  157. 

General  Note  on  Article  IV. — Acts  of  violence  on  part  of  overseer  inconsistent  Avith  peace- 
ful and  full  exercise  by  the  employer  of  his  right  of  dominion  over  the  property:  14  Ga..  r>5. 
Wages  of— not  subject  to  garnishment:  25  Ga..  711.  Where  an  overseer  comes  to  the  house  of  his 
employer  drunk:  30  Ga.,  612.  Additional  stipulations  demanded  by  overseer:  Ih.  Where  the 
employer  offers  within  a  reasonable  time  to  allow  the  overseer  to  enter  upon  his  duties  and  he 
refuses:  lb.    See,  also,  Lee  vs.  Clements,  January  term,  1873. 

General  Note  on  Chapter  Y.— Proof  of  agency :  1  Kelly,  140.  418;  2  Kelly.  214;  3  Kelly. 
283;  5  Ga.,  301  ;  12  Ga.,  9,  205;  13  Ga.,  55;  15  Ga.,  486;  26  Ga..  472;  32  Ga..  42S :  40  Ga.,  3iv^.  4.57;  44 
Ga.,  38 ;  Jackson  vs.  Jackson,  July  term,  1872,  and  McCalla  vs.  MeCalla.  January  term.  1S73. 
Agent  cannot  direct  principal's  money  to  payment  of  his  own  debts:  1  Kelly.  275.  Execution  of 
instruments  under  seal  and  not  under  seal;  1  Kelly,  418;  14  Ga.,  173 ;  16  Ga..  424:  17Ga..  267:  22 
Ga.,  402;  25  Ga.,  316;  27  Ga.,  418  :  30  Ga..  278.  Deceit  lies  against  agent— when:  2  Kelly.  66.  Lia- 
bility of  agent  for  interest:  2  Kelly,  370.  When  agent  is  to  have  ninety  days  Avithiu  which  to 
account  for  goods:  4  Ga..  428.  Agent  to  sell  goods  or  return  them:  Jb.  Son  acting  as  father's 
agent:  5  Ga.,  301;  39  Ga.,  586.  Sheriff  cannot  buy  at  his  own  sale  as  agent :  9  Ga..  164.  Action  bv 
A  B,  agent :  9  Ga.,  184 :  10  Ga..  329  ;  14  Ga..  124;  16  Ga..  190.  Effect  of  note  of  Agent,  where  that  of 
principal  does  not  discharge  the  debt :  9  Ga.,  224.  Statute  of  limitations  as  against  debt  contracted 
by  agent  for  trust  estate:  9  Ga..  224.  What  agency  within  the  statute:  12  Ga..  9.  Agent  must  sue 
for  principal — when  :  12  Ga..  565.  Lialjility  of  consignee:  12  (ra.,  5t^  ;  13  Ga..  46.  Acts  of  principal 
construed  liberally  in  favor  of  agent :  13  Ga.,  46.  When  money  is  paid  to  agent  which  principal  is 
not  entitled  to,  or  agent  exceeds  his  authority  in  receiving  it :  14  Ga..  89.  Coui  t  u'mandiug  direc- 
tions to  agent :  15  Ga.,  486.  Warranty  by  agent  :  16  Ga.,  484;  27  Ga..  46-3;  30  Ua^.  72S.  Notice  to 
sue  given  by  indorser  to  agent:  22  Ga.,  24.  Where  agent  takes  part  in  perpetrating  fraud  for  ben- 
efit of  principal :  26  Ga.,  237.  Agent  may  set  up  breach  of  warranty — when  :  27  Ga..  4-57.  Liabilitv 
of  principal  to  pay  physician's  bill  for  agent :  29  Ga.,  399.  Where  agent  receives  money  for  prin- 
cipal upon  illegal  contract :  30  Ga.,  547.  Where  agent  sells  principal's  land  as  hi- own  :  S2Ga..42S. 
Agent  appointed  by  heirs  to  divide  estate:  33  Ga.,  142.    Agent  cannot  bind  pi  iioipal's  goods  for 
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pnymont  of  hi.>J  own  debts:  3vS(.,a..  301.  Filinsr  of  pica  by  principal  does  not  make  bim  pavtv  to 
;:uu  ajrainst  aironr :  oi'  (.la..  Ix^.  Port  or  as  airont  of  liotol  koopor  :  3i)  l^i..  lOo.  ^Vhero  shipper  makes 
a>rent  ot  earrior  bis  own  airent :  40  (bv..  3o0.     A.sent  of  two  parties  with  diverse  interests:  40  (bi., 


;vH\     Wben.  tbrousrb  aett^f  a.uent.  either  of  two  innocent  parties  must  sutiVr  :  4:2  t^i 


Insurance 


ajrent  out  of  country  or  residence  of  principal:  44  (bv..  0.  See,  abso,  Jackson  vs.  Jackson,  and  War- 
ren (•>■.  Hewitt  and  Roberts  rs  Summers,  duly  term.  1872:  tbirrard  vs.  Moody.  January  tcrm.lSTo; 
S.  >\ .  K.  K.  Co.  vs.  Knott:  lb.;  Leo  vs.  Clements:  lb.;  Eowers  vs.  Anderson:  lb. 


TITLE  lY. 

OF  PROPERTY  AND  THE  TENURE  BY  WHICH  IT  IS  HELD. 


Chapter  L- 
Chapter  2.- 


-  Of  Realty, 
Of  Personalty. 


CHAPTER  L 


OF  REALTY. 


IIT, 


22237. 


^i407. 


?2350. 


Skction. 

2218.  Realty  defined. 

2219.  Fixtures, 

2220.  Detached  becomes  personalty. 
2i:2l.  Allodial  tenure. 

2222.  Eminent  domain. 
222^.  When  to  be  executed. 
2224.  Ilow. 
222o.  Just  compensation. 

2226.  Destroying  property,  etc. 

2227.  Owner  of  running  water. 


Section. 
222S.  Streams  boundary  lines. 
2220.  Navigable  streams. 

2230.  Owners  of  adjacent  la,nd3. 

2231.  PoAver  of  owner  of  streams. 

2232.  Levees  and  ditches. 

2233.  Bridge  or  ferry  rights. 

2234.  Franchise — when  exclusive. 

2235.  Private  ways. 
2230.  Charges  on  lands. 


§2218,  (2192.)  Realty  defined,  Kealty,  or  roal  estate,  Includes  all  lands 
and  the  buildings  thereon,  and  all  things  permanently  attached  to  either, 
or  any  interest  therein  or  issuing  out  of,  or  dependent  thereon.  The  right 
of  the  owner  of  lands  extends  downwards  and  unwards  indefinitely. 

As  to  meaning  in  tax  Acts:  see  Acts  of  1851-2,  p.  288. 

§2219.  (2193.)  Fixtures,  Anything  intended  to  remain  permanently  in 
its  place,  though  not  actually  attached  to  the  land,  such  as  a  rail  fence,  is 
a  })art  of  the  realty  and  passes  with  it.  Machinery  not  actually  attached, 
but  movable  at  pleasure,  is  not  a  part  of  the  realty. 

"  Fixtures  "  includes  what:  25  Ga.,  331 ;  39  Ga.,  471.  Agreement  of  parties  or  usage  may  con- 
trol as  to  what  constitutes  a  fixture:  25  Ga.,  331. 

§2220.  (2194.)  Detached  becomej?  personalty.  Anything  detached  from 
the  realty  becomes  personalty  instantly  on  being  so  detached,  and  may 
be  the  subject-matter  of  larceny,  even  by  the  person  wrongfully  detach- 
ing it 

§2221.  (2195.)  Allodial  tenure.  The  tenure  by  which  all  realty  is  held 
in  this  State  is  under  the  State  as  original  owner;  it  is  without  service  of 
any  kind,  and  limited  only  by  the  right  of  eminent  domain  remaining  in 
the  State. 

§2222.  f2196.)  Dmineni  domain\  The  right  of  eminent  domain  is  the 
right  of  the  State,  tlirough  its  regular  organization,  to  reassert,  either 
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tem]wiTtnly  or  pormp.nontly,  its  r]r)rninion  ov(;r  finy  portion  of  the  noil  of 
the  State,  on  ac<;oiint  of  j)r<f)Ii(;  cxlgc^rny  and  for  tfici  pnf)lio  ^/Xid;  t.lnis  in 
time  of  war  or  iiisurr(',oti<vn  the  propciP  authorities  may  pos:.s(::«H  and  IiohJ 
any  part  of  the  territory  of  the  State  for  the  (joninjon  safety;  and  in  time 
of  peace  the  Legislature  may  ant]joriz(!  t\u)  appropriation  of  the  .same  to 
publie  purposes,  .sn(;h  as  the  ojK'ning  of  roads,  construction  of  defenses,  or 
providiiig  channels  for  trade  or  traveh 

lUKht  of  eminent  domnin:  3  Kelly,  31,  338;  6Ga.,  130;  OGa.,  341.  517:  WGa.,  154;  42aa.,503; 
45  Gla.,  6'i)2;  Board,  etc.,  ofBecntur  county  vn.  IfuinphricH,  Januiiry  term,  1873. 

§2223*  (2197.)  Whm  to  be  exercised  It  is  the  province  of  the  Legis- 
lature to  judge  of  the  exigencies  requiring  the  exercise  of  this  right,  but 
if,  under  pretext  of  such  necessity,  the  property  of  one  is  taken  for  the 
private  use  of  another,  the  Courts  should  declare  the  law  inoperative. 

Stated  m  3  Ivelly,  338;  9  Ga.,  341;  42  Ga.,  501. 

§2224.  (2198.)  How.  The  Legislature  may  exercise  this  right  either 
directly  through  the  officers  of  the  State,  or  through  the  medium  of  cor- 
porate bodies,  or  by  means  of  individual  enterprise. 

§2225.  (2199.)  Just  cortipensation^  Except  in  cavses  of  extreme  neces- 
sity and  great  urgency,  the  right  of  eminent  domain  cannot  be  exercised 
without  first  providing  for  just  compensation  to  the  owner  for  the  inter- 
ference with  his  exclusive  rights. 

Just  compensation :  1  Kelly,  524;  3  Kelly,  31,  338;  7  Ga.,  200;  9  Ga.,  37,  341,  359,  517;  14  Ga.,  1 ; 
17  Ga.,  30;  19  Ga.,  427;  30  Ga.,  43, 154,  898;  33  Ga.,  625;  37  Ga.,  113,  282.  See,  also.  Persons  V9.  Hill, 
March  term,  1864, 

§2226.  (2200.)  Destroying  jjroperty  for  public  goocL  Analogous  to  the 
right  of  eminent  domain  is  the  power  from  necessity  vested  in  corporate 
authorities  of  cities,  towns  and  counties,  to  interfere  with  and  sometimes 
to  destroy  the  private  property  of  the  citizen  for  the  public  good,  such  as 
the  destruction  of  houses  to  prevent  the  extension  of  a  conflagration,  or 
the  taking  possession  of  buildings  to  prevent  the  spreading  of  contagious 
diseases.  In  all  such  cases,  any  damages  accruing  to  the  owner  from 
such  acts,  and  which  would  not  otherwise  have  been  sustained,  must  be 
paid  by  such  corporation. 

Stated  in  7  Ga.,  200.  Authority  to^take  must  be  express :  33  Ga..  508 ;  37  Ga.,  282.  The  provis- 
ions in  this  section  as  to  contagious  diseases,  extends  to  what:  37  G a.,  282.  See,  also.  President, 
etc.,  of  Dawson,  vs.  Kuttner,  January  term,  1873. 

§2227.  (2201.)    Oioner  of  running  water.     Running  water,  while  on 
land,  belongs  to  the  owner  of  it,  but  he  has  no  power  to  divert  it  fronip.^io!^  ^^^'^' 
the  usual  channel,  nor  can  he  so  use  or  adulterate  it  as  to  interfere  with 
the  enjoyment  of  it  by  the  next  owner. 

On  Act  of  1855-6 :  Persons  vs.  Hill,  March  term,  1864. 

§2228.  (2202.)  Streams  boundary  lines.  The  beds  of  streams  not  navi- 
gable belong  to  the  owner  of  the  adjacent  land;  if  tlie  stream  of  water  is 
the  dividing  line,  each  owner  is  entitled  to  the  thread  or  centre  of  the 
main  current;  if  the  current  changes  gradually,  the  line  follows  the  cur- 
rent ;  if  from  any  cause  it  takes  a  new  channel,  the  original  line,  if  capa- 
ble of  identification,  remains  the  boundary.  Gradual  accretions  of  land 
on  either  side  accrue  to  the  owner. 

Rights  of  riparian  proprietors:  4  Ga.,  241;  6  Ga.,  130;  18  Ga„  539;  30  Ga.,  355:  41  Ga..  162. 

§2229.  (2203.)  Navigable  streams.  A  navigable  stream  is  one  capable 
of  bearing  upon  its  bosom,  either  for  the  whole  or  a  part  of  the  year,  boats 
loaded  with  freight  in  regular  course  of  trade.  The  mere  rafting  of  tim- 
ber or  transporting  wood  in  small  boats  does  not  make  a  stream  navi- 
gable. 
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?2230.  (2204.)  Oirncrs  of  adjacent  lands.  The  riglit  of  the  owner  of 
lands  adjaeont  to  navigable  streams,  extends  to  low-Avater  mark  in  the 
Ixxl  of  the  stream. 

§2231.  (2205.)  Potcer  of  oirncr  of  streams.  The  owner  of  a  stream  not 
navigable  is  entitUnl  to  the  same  exelusive  possession  thereof  as  he  has  of 
any  other  part  of  his  .land;  and  the  Legislatnre  has  no  power  to  eompel 
or  interfere  with  him  in  its  lawfnl  nse,  for  the  benefit  of  those  above  or 
below  him  on  the  stream,  exce])t  to  restrain  nuisances. 

§2232.  (2206.)  Levees  and  ditches.  All  persons  owning,  or  who  may 
hereafter  own  lands  on  any  water  courses  in  the  State,  are  authorized  and 
empowered  to  ditch  and  embank  their  lands,  so  as  to  protect  the  same 
p.^i)!*^  Acl'of  from  freshets  and  overflows  in  said  Avater  courses:  Provided  always,  that 
iSc>j-56,  p.  lo.  ^|j^^  ^.^jj  ditching  and  embanking  does  not  divert  said  water  course  from 
its  ordinary  channel,  but  nothing  shall  be  so  construed  as  to  prevent  the 
owners  of  land  from  diverting  unnavigable  water  courses  through  their 
own  lands. 

§2233.  (2207.)  Bridge  for  ferry  right.  The  right  to  construct  a  bridge 
or  establish  a  ferry  for  private  use  across  a  water  course  within  or  adjoin- 
ing lands,  is  appurtenant  to  the  ownership  of  the  land ;  but  the  right  to 
establish  and  keep  a  public  bridge  or  ferry  is  a  franchise  to  be  granted 
by  the  State.  Where  such  a  grant  interferes  with  the  owner's  right  of 
exclusive  possession,  just  compensation  to  him  must  be  first  made. 

Green  vs.  Ilaugabook,  July  term,  1872. 

§2234.  (2208.)  Franchise,  lolien  exclusive.  No  franchise  granted  by 
this  State  shall  be  held  to  be  exclusive,  unless  plainly  and  expressly  so 
declared  to  be  in  the  grant. 

Stated  in  9  Ga.,  213. 

§2235.  (2209.)  Private  ways.  The  right  of  private  way  over  another's 
land  may  arise  from  express  grant  or  from  prescription  by  seven  years' 
uninterru])ted  use  through  improved  lands  or  twenty  years'  use  over  wiM 
lands,  or  by  implication  of  law  when  such  right  is  necessary  to  the  enjoy- 
ment of  lands  granted  by  the  same  owner,  or  by  compulsory  purchase  and 
sale  through  the  Ordinary,  in  the  manner  prescribed  by  this  Code. 

§2236.  (2210.)  Charges  on  land.  Annuities,  or  legacies,  or  debts 
diarged  upon  lands  by  testaments,  attach  thereto  and  follow  the  lands  in 
the  hands  of  all  persons. 

Charge*  un  land:  12  Ga.,  192:  21  Ga.,  21;  28  Ga.,  327;  45  Ga.,  G31. 
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CHAPTER  II. 
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Sk''TIOV. 

22.'i7.  Wh.at  is. 
22^W.  Possession. 

2239.  Cho?e  in  aotion. 

2240.  Property  in  wild  animals,  etc. 


Skotion. 
2^41.  Deposit  a,nd  increase  on  land. 

2242.  Increase  follows  mother. 

2243.  Rights  and  roiacdics. 

2244.  Assignment  of  choses  in  action. 


§2237.  (2211.)    What  is.     Personalty,  or  personal  estate,  includes  all 

sur-h  property  as   is   movable  in  its  nature  ;  in  fact,  everything  having 

§25,2219,2220.    yaluc  inherent  in  itself,  or  the  representative  of  value,  and  not  included 

in  the  definition  of  realty.    Stocks  representing  shares  in  an  incorporated 

company  holding  lands,  or  a  franchise  in  or  o/cr   lands,  are   person- 
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alty,  Gxce])t  In  niliiin^^  and  mannrjictiiriiig  ctornpauios  wliOHO  [)rlnrrli>al 
investmcnls  an;  in  realty  and  machinery  attacljcd  tlicrelo,  in  wliiefi  case 
the  stoclv  sliall  be  deemed  realty. 

ProrniHsory  note:  18  Ga.,  2.'-i7.  Machinery:  25  Ga.,  334.  Fixtures;  30  G a.,  471.  Railroad 
stock  ;  40  (la.,  409. 

§2238.  (2212.)  Po^Ha-^Hwn.  iVirsonalty  in  jHrsscssion  is  where  the  ri^ht 
of  property  is  accompanied  by  immediate  possession,  actual  or  constrnc- 
tive. 

§2239.  (2213.)  Chose  in  action.  Personalty  to  wliich  the  owner  has  a 
right  of  possession  in  future,  or  a  right  of  immediate  possession,  ^wrong- 
fully withheld,  is  termed  by  the  law  a  chose  in  action. 

§2240.  (2214.)  Property  in  wild  animals,  etc.  Property  may  exist  in 
all  animals,  birds,  and  fishes.  To  constitute  property  in  those  which  are 
wild  by  nature,  as  distinguished  from  domestic  animals,  one  must  have 
them  within  his  actual  })ossession,  custody  or  control ;  this  he  may  oi^tain 
either  Jby  taming  or  domesticating  them,  or  by  confining  them  within 
restricted  limits,  or  by  killing  or  capturing  them. 

§2241.  (2215.)  Deposit  a7id  increase  on  land.  Any  deposit  made  by 
wild  animals  on  realty  belongs  to  the  owner ;  thus,  honey  deposited  by 
bees  in  a  tree  belongs  to  the  owner  of  the  tree,  though  the  bees  may  be 
hired  by  another ;  so  the  eggs  and  young  of  birds,  or  the  increase  of  ani- 
mals, so  long  as  they  remain  uiJable  to  leave  the  land,  belong  to  the 
owner. 

§2242.  (2216.)  Increase  folloios  mother.  The  increase  of  all  animals 
follow  the  condition  of  the  mother,  and  belong  to  the  owner  of  the  mother 
at  the  time  of  birth. 

§2243.  (2217.)  Rights  and  remedies.  For  every  violation  of  a  contract, 
express  or  implied,  and  for  every  injury  done  by  another  to  person  or  23251. 
property,  the  law  gives  a  right  to  recover,  and  a  remedy  to  enforce  it. 
Such  a  right  is  a  chose  in  action,  and  such  a  remedy  is  an  action  or  suit 
at  law. 

§2244.  (2218.)  Assignment  of  choses  in  action.     All  choses  in  action 
arising  upon  contract  may  be  assigned  so  as  to  vest  the  title  in  the  as- 
signee,  but  he  takes  it,  except  negotiable  securities,  subject  to  the  equities'^'"    '""  ' 
existing  between  the  assignor  and  debtor  at  the  time  of  the  assignment, 
and  until  notice  of  the  assignment  is  given  to  the  person  liable. 

Right  to  file  bill  or  maintain  suit:  12  Ga.,  61.  Chance  in  land  lottery:  19  Ga.,  557.  "What  inter- 
est in  land  assignable:  21  Ga.,  183.  Note  transferred  after  diie,  and  secured  by  mortgage:  27  Ga., 
347.    "  Subject  to  the  equities  :  "  29  Ga,,  219.    On  this  section :  -44  Ga.,  636. 

General  Note. — On  the  rule  that  realty  belonging  to  partnership  is  to  be  treated  as  personalty  : 
15Ga.,445;  27  Ga.,  47.  Possession  of  pj-twa /«cte  evidence  of  title  :  25  Ga..  31.  Title  to  personal 
property  may  pass  by  sale  without  present  delivery;  but  a  mere  promise  to  deliver,  for  a  consider- 
ation paid,  after  the  owner  shall  have  done  something  necessary  to  enable  him  to  deliver,  does  not 
pass  title.    The  intention  of  the  parties  will  govern :  Cheney  vs.  Dalton,  July  term,  1S72. 
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Of  absolute  estates,  or  in  fee  simple. 


TITLE  Y. 

OF  ESTATES  AXD  THE  EIGHTS  ATTACHED  TIIEEETO. 


§2483. 


Chapter  1. — Of  Absolute  EsfafcSj  w  m  Fee  Simple, 

Chapter  2. — Of  Estates  for  Life. 

Chapter  3. — Of  Estates  in  EemaindeVy  and  Reversions, 

Chapter  4. — Of  Estates  for  Years. 

Chapter  5. — Of  Landlord  and  Tenant. 

Chapter  6. — Of  Estates  upon  Condition. 

Chapter  7. — Of  Tenancy  in  Common, 

Chapter  8. — Of  Trust  Estates. 


CHAPTER  I. 

OF  ABSOLUTE  ESTATES,  OR  IN  FEE  SIMPLE. 


Section. 

2245.  What  i?,  and  in  what  created. 

2246.  Fee  simple. 

2247.  ^NLiy  be  in  abeyance. 
224S.  "What  words  create. 


Section. 

2249.  Technical  words. 

2250.  Estates  tail. 

2251.  Remote  limitations. 


§2245.  (2219.)  What  is.  Estate  is  the  quantity  of  interest  wliicli  an 
o^vner  has  in  property.  In  this  State  it  is  apj^licable  equally  to  realty 
and  personalty.  Any  estate  may  be  created  in  the  latter  that  can  be  crea- 
ted in  the  former,  and  the  rules  of  construction  as  to  both  shall  be  the 
same.  The  provisions  of  this  Code,  under  this  Title,  when  not  restricted 
to  one,  apply  to  both. 

§2246.  (2220.)  Fee  simj)le.  An  absolute  or  fee  simple  estate  is  one  in 
which  the  owner  is  entitled  to  the  entire  property,  with  unconditional 
po^^'er  of  disposition  during  his  life,  and  descending  to  his  heirs  and  legal 
representatives  upon  his  death  intestate.  Realty  descends  directly  to  the 
heirs,  subject  to  be  administered  by  the  legal  representative,  if  there  be 
one,  for  the  payment  of  debts  and  the  purposes  of  distribution.  If  there 
be  a  legal  representative,  the  right  to  recover  it  is  in  him ;  if  there  be 
none,  the  heirs  may  sue  in  their  own  name. 

Estate  in  fee  simple  conveyod-when:  13  Ga..  516;  15  Ga.,  457;  16  Ga.,  545:  19  Ga.,  237  ;  21  Ga., 
21.  377.  386  ;  24  Ga.,  424  ;  28  Ga.,  541 ;  30  Ga.,  453.  Palmer  vs.  Matthews,  and  Bartlette  vs.  Bartlette, 
March  term,  1864:  41  Ga.,  554.    Fee  simple  defined  :  36  Ga..,  103. 

§2247.  (2221.)  3Iay  be  in  abeyance.     An  absolute  estate  may  be  crea- 
ted to  commence  in  future,  and  the  fee  may  be  in  abeyance  without  det- 
riment to  the  rights  of  subsequent  remainders.     A  fee  may  be  limited 
upon  a  fee,  either  by  deed  or  will,  where  the  plain  intention  of  the 
grantor  or  testator  rcfjuires  it,  and  no  other  rule  of  law  is  violated  thereby. 
§2248.  (2222.)    What  vjord.s  create.     The  word  "heirs,"  or  its  equiv- 
alent, is  not  necessary  to  create  an  a})Solute  estate;  but  every  conveyance. 
Act  of  1821,  c.  properly  executed,  shall  be  construed  to  convey  the  fee,  unless  a  less  estate 
^'  ^^'^'  is  mentioned  and  limited  in  such  conveyance.    If  a  less  estate  is  expressly 

?2456.  limited,  the  Courts  shall  not,  by  construction,  increase  such  estate  into  a 

fee,  but,  disregarding  all  technical  rulers,  shall  give  effect  to  the  intention 
of  the  maker  of  the  instrument,  as  far  as  the  same  is  lawful,  if  the  same 
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can  be  j^atlKTod  from  its  contents;  and  if  not,  In  such  case  the  Court  may 
hear  parol  evidence  to  ])rove  the  intention. 

Tho  wovfl  "heirs"  under  tho  Act  of  1821:  lOCJii.,  4',7  •  IG  (in..,  ^Ai").  Xo  intention,  however, 
iniinit'oHt,  ciin  contr;ivciie  tlie  positive  ruieH  of'lnw:  I h.  Not,  to  cut  down  hv  iinplie-'it.ion  :  Ih. 
"Ileir"  e(iuiviilent  to  word  to  lieir.s:  17  (la.,  280;  Z'i  ihi.,  '.'>K',\  mo,  al.-o,  "children:"  loOiL.l^i, 
Before  Act  of  1821 :  29  i\n.,.  Gf)!.  "  Kvery  convfjyjinee  nhall  he  eonntrucd,"  etc. :  '-'/A  Ga.,  4o.'i;  41  i'f.i., 
554.    See  Gardner  at  al.  vs.  Alford,  July  term,  1872. 

§2249.  (2223.)  Tec^hmml  wordn.  Limltntions  over  to  "lieirs/' "heirs 
of  the  body/^  "lineal  heirs,"  "hiwfiil  heirs,"  "  issue,"  or  words  of  similar 
import,  shall  be  held  to  mean  "(;hildren,"  whether  the  parents  be  alive 
or  dead;  and  under  such  words  children,  and  the  descendants  of  deceased 
children,  by  representation  in  being  at  the  time  of  the  vesting  of  the 
estate,  shall  take. 

Meaning  of  word  "  children  :"  3  Kelly,  551 ;  4  Ga.,  377,  4G1 ;  15  Ga.,  124,  202  ;  23  Ga.,  5.%  ;  2o  Ga., 
549;  30  Ga.,  167,  038,  977;  31  iku,  16G;  3G  Ga.,  272,  G38. 

§2250.  (2224.)  Estates  tail.  Estates  tail  are  prohibited  and  abolished 
in  this  State.  Gifts  or  grants  to  one,  and  the  heirs  of  his  Ixxly,  or  his 
heirs  male  or  heirs  female,  or  his  heirs  by  a  particular  person,  or  his 
children,  or  his  issue,  convey  an  absolute  fee.  Estates  tail  being  iHf-'g^l?  p^i^;7^^5*?tof 
the  law  will  never  presume  or  imply  such  an  estate.  Limitations  which,  1*521,  c.  p.  169. 
by  the  English  rules  of  construction,  would  create  an  estate  tail  by  impli- 
cation in  this  State,  shall  give  a  life  estate- to  the  first  taker  with  remain- 
der over  in  fee  to  his  children  and  their  descendants  as  above  provided ; 
and  if  none  are  living  at  the  time  of  his  death,  remainder  over  in  fee  to 
the  beneficiaries  intended  by  the  maker  of  the  instrument. 

Estate  tail  by  implication:  1  Kelly,  97;  2  Kelly,  116;  3  Kelly,  551:  4Ga.,  52;  7Ga..  76,538;  8 
Ga.,  146;  12  Ga.,  146,  357;  15  Ga.,  123;  16  Ga.,  545;  17  Ga.,  280;  18  Ga.,  545,  565;  20  Go.,  699,  804;  21 
Ga.,  265,  377;  23  Ga.,  129,  395;  24  Ga.,  424;  28  Ga.,  378,  541;  29  Ga..  736;  30  Ga.,  224,  497,  615,  638,  707; 
31  Ga.,  734;  33  Ga.,  341;  35  Ga.,  40. 

§2251.  (2225.)  Remote  limitations.  All  limitations  over  after  the 
death  of  the  first  taker,  upon  his  dyino:  without  heirs,  or  dyino-  ^vithout 

«  ..  .^.  Act  of  1853-'~4 

issue,  or  dying  without  leaving  heirs  or  issue,  or  on  failure  of  issue,  or  p.  72. 
other  and  equivalent  terms,  shall  be  construed  to  mean  a  failure  of  heirs 
or  issue  at  the  time  of  the  death  of  the  first  taker,  and  shall  convey  the 
estate  in  the  manner  prescribed  in  section  2250. 

On  the  Act  of  1853  and  1854 :  25  Ga.,  657 ;  30  Ga.,  498.  "  Dyins?  without  issue."  etc. :  2  Kellv.  116; 
3  Kelly.  551;  4  Ga.,  52:  8  Ga..  146.  .385;  12  Ga.,  357;  14  Ga.,  548  ;  15  Ga.,  122;  16  Ga.,  545:  17  Ga.,  280; 
18  Ga..  545;  20  Ga.,  804;  21  Ga.,377;  23  Ga.,  129;  24  Ga.,  424;  28  Ga.,541;  30  Ga.,  638,  707;  31  Ga., 
730;  33  Ga.,  341. 
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CHAPTER  11. 


OF    ESTATES    FOR    LIFE. 


Sectiov. 
2252.  What  is. 
2255.  How  created. 

2254.  Estates  during  widowhood,  etc. 

2255.  Rights  and  liabilities  of  tenants. 

2256.  Increase. 

2257.  Emblements. 


SECTio>r. 

2258.  Renter  from  life  tenant. 

2259.  Tenancy  by  courtesy. 

2260.  Of  lands. 

2261.  Removal  of  personalty, 

2262.  Bond  of  purchaser,  etc. 


§2252.  (2226.)  What  is.  An  estate  for  life  may  be  either  for  the  life 
of  the  tenant,  or  of  some  other  person  or  persons. 

§2253.  (2227.)  How  created.  An  estate  for  life  may  be  created  by 
deed  or  will,  or  express  agreement  of  the  parties,  or  by  the  operation  of 
law ;  it  cannot  be  created  in  such  property  as  is  destroyed  in  the  use. 

When  conveyed  :  6  Ga.,  516 ;  7  Ga..  76,  538 ;  8  Ga.,'79. 146.  385  :  13  Ga.,  165.  277 :  14  Ga..  40'^ :  15 
Ga.,  148;  16  Ga.,  613  ;  17  Ga.,  81.  234;  20  Ga..  699;  23  Ga..  467.  515.  571 ;  24  Ga..  621 ;  28  Ga..  2Dn:  iiHra  , 
403,545;  30Ga.,  615;  31Ga.,  730:  32Ga.,  358:  37  Ga..  342: '40  Ga..  a42;  41Ga..  .>M:  Holt  r,*.  Ouslev. 
March  term,  1864;  Palmer  u«.  Mathews:  Ih.  Will  diroctina-  "  division  at  death  of  tenants  of  life  :" 
8  Ga.,  79;  28  Ga.,  377.  Courts  will  lean  to  implication  of:  29  Ga.,  549.  Estate  tail  in  life  tenant  :  30 
Ga,.,  224. 
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5*2254.  (2228.)  K^fafcs  during  iridowJioody  cfc.  Estates  -svliich  may 
oxtoiul  durinii:  lit'o,  but  must  terminate  at  death,  so  loiii]::  avS  they  exist  are 
Jtviiied  life  estates  ;  sueh  are  estates  (hiring  wichnvhood. 

A  limitation  of  an  estate  by  testator  to  his  wile  during-  her  natural  life  or  widowhood,  is  good: 
2SGa..  LV2. 

^2255.  (2229.)  Bights  and  liabilifics  of  tenant  fo7^  life.  The  tenant  for 
life  is  entitled  to  the  full  use  and  enjoyment  of  the  property,  so  that  in 
sueh  use  he  exereises  the  ordinary  care  of  a  prudent  man  for  its  preserva- 
tion and  ]n*oteetion,  and  commits  no  acts  tending  to  the  ]>ermanent  injury 
of  the  person  entitled  in  remainder  or  reversion.  For  the  want  of  such 
care,  and  the  willful  commission  of  such  acts,  he  forfeits  his  interest  to  the 
remainderman,  if  he  elects  to  claim  immediate  possession. 

When  the  remaindermen  may  eompel  husband  of  tenant  for  life,  and  purchasers  from  him.  to 
give  bond  for  the  (lelivery  of  the  projuMiy  at  the  termination  of  the  life  estate  :  8  (xa.,  374.  Rem- 
edy for  waste  :  12  (la..  2o5.  Contest  for  the  possession  of  the  property  between  the  trustees  and  the 
equitable  tenant  for  life  :  14  (ra.,  416.  The  tenant  for  life  is  entitled  to  the  corpus  of  the  property  for 
his  own  use.  subject  to  the  rijrht  of  the  remaindermen  to  have  the  property  in  a  state  of  security, 
to  be  forthcoming  to  them  on  the  termination  of  the  life  estate  :  26  Ga.,  142.  Life  estate  not  to  be 
interfered  with  l\v  decree  for  reimbursement  of  next  friend  of  remaindermen  :  29  Ga.,  730.  Waste 
by  life  tenant— how  restrained:  12Ga..,  235;  IS  Ga.,545;  36  Ga.,97;  what  constitutes  waste;  evi- 
dence in  suit  for  damages:  38  Ga.,  205;   on  the  decision  in  36  Ga.,  97,  see  38  Ga.,  212. 

§2256.  (2230.)  Increase.  The  natural  increase  of  the  property  belongs 
to  the  tenant  for  life.  Any  extraordinary  accumulation  of  the  corpus — 
such  as  issue  of  new  stock  upon  the  share  of  an  incorporated  or  joint 
stock  company — attaches  to  the  corpus  and  goes  with  it  to  the  remainder- 
man. 

§2257.  (2231.)  Emblements.  If  the  life  estate  be  terminated  not  by 
the  act  of  the  tenant,  he  and  his  legal  representatives  shall  be  entitled  to 
emblements,  w^hich  are  the  profits  of  the  crop  sowed  by  him  during  life, 
whether  the  plants  be  annual  or  perennial. 

Entitled  to  emblements:  20  Ga.,  791. 

§2258.  (2232.)  Rights  of  renter  from  life  tenant.  If  the  tenant  for  life 
rents  the  land  for  the  year,  and  dies,  or  the  estate  is  otherwise  terminated 
during  the  year,  the  tenant  shall  be  entitled  to  the  land  for  the  term  of 
the  year,  upon  complying  with  his  contract  with  the  tenant  for  life. 

§2259.  (2233.)  By  courtesy.  There  is  no  tenancy  by  courtesy  in 
Georgia. 

§2260.  (2234.)  Of  lands.  No  forfeiture  shall  result  from  a  tenant  for 
life  selling  the  entire  estate  in  lands;  the  purchaser  acquires  only  his 
interest. 

Ptule  ai=  to  forfeiture  prior  to  adoption  of  Code  :  36  Ga.,  199.  See  Bazemore  vs.  Davis,  March 
term,  1864. 

§2261.  (2235.)  Removal  of  personalty.    The  tenant  for  life,  in  person- 
alty, cannot  remove  it  beyond  the  jurisdiction  of  this  State  without  the 
Act  of  1830,  c.  consent  of  the  remainderman.    If  he  attempts  to  do  so  fraudulently,  he 
i..v27.  forfeits  his  interest;    if  not  fraudulently,  the  remainderman  or  rever- 

sioner is  entitled  to  the  writ  of  ne  exeat  to  restrain  him.' 

Act  of  183r)  construed  :  10  Ga.,  546.  This  Act  to  be  strictly  construed  ;  13  Ga.,  41.  Ne  exeat  dis- 
.solved  where  complainants  are  not  remaindermen  in  the  whole  property:  30  Ga.,  967. 

§2262.  (2236.)  Bond  of  purchaser ^  etc.  Where  a  life  estate  is  sold 
under  process  of  law,  upon  the  demand  of  any  one  interested  in  remain- 
p.'^srf  ^^^'*'  ^'  ^icr,  his  agent  or  attorney,  accompanied  by  a  statement  under  oath,  of  his 
interest,  it  shall  be  the  duty  of  the  officer  making  the  sale  to  require  of 
the  purchaser,  a  bond,  in  double  the  value  of  the  property,  with  good 
security,  for  the  delivery  of  the  property  to  the  persons  entitled  in  remain- 
der, which  bond  shall  be  filed  in  the  office  of  the  clerk  of  the  Superior 
Court  of  the  county  where  the  sale  is  made,  and  subject  to  be  sued  on  by 
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any  person  interested  in  remainder.  On  failure  to  ^^ive  siieh  bond,  the 
j)roi)erty  sliall  })e  resold  at  the  risk  of  th(;  piirehuser,  if  notir-e  of  the 
deniancl  was  ^iven  before  lie  ])un;}iased. 

What  case  is  within  the  Act  of  1830 :  8  (hi.,  370. 


CHAPTER    III. 
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Skctton. 
22(53.  Definition. 

2264.  No  i);trt.i(;ular  estate  necessary. 
22(55.  Vested  or  contingent. 
22(5(5.  Rights  of  heirs. 
22G7.  Perpetuities. 


Srctton. 
22GS.  Croatofl  hy  pnrfil. 
22(i9.  Vestinf?  of  r(;ni;iin'ler3  favored. 
227().  Assent  of  executor. 

2271.  Merger. 

2272.  Estates  during  widowhood. 


§2263.  (2237.)  Definitions.  An  estate  in  remainder  is  one  limited  to 
be  enjoyed  after  another  estate  is  determined,  or  at  a  time  specified  in 
the  future.  An  estate  in  reversion  is  the  residue  of  an  estate,  usually  the 
fee  left  in  the  grantor  and  his  heirs  after  the  determination  of  a  particu- 
lar estate  which  he  has  granted  out  of  it.  The  rights  of  the  reversioner 
are  the  same  with  those  of  a  vested  remainderman  in  fee. 

Remainder  defined:  10  Ga.,  20,  It  always  creates  a  new  estate  in  the  rcmnindermfin  :  Ih. 
Reversion  defined  :  lb.    Whether  it  can  be  created  by  parol :  Ih.    Injury  to  reversion  :  31  Ga.,  187. 

§2264.  (2238.)  No  particular  estate  necessary.  'No  particular  estate 
being  necessary  to  sustain  a  remainder  under  this  Code,  the  defeat  of  the 
particular  estate  for  any  cause  does  not  destroy  the  remainder. 

§2265.  (2239.)  Vested  or  contingent.  Remainders  are  either  vested  or 
contingent.  A  vested  remainder  is  one  limited  to  a  certain  person  at  a 
certain  time,  or  upon  the  happening  of  a  necessary  event.  A  contingent 
remainder  is  one  limited  to  an  uncertain  person,  or  upon  an  event  which 
may  or  may  not  happen. 

When  a  vested  remainder  is  conveyed :  4  Ga.,  377,  461 ;  7  Ga.,  538 ;  30  Ga.,  224.  See,  also.  Var- 
ner  vs.  Boynton,  Juiy  term,  1872,  When  a  contingent  remainder:  18  Ga.,  545;  34  Ga.,  6,  See,  also, 
Daniel  vs.  Duncan,  March  term,  1864,  and  Bartlett  vs,  Bartlett,  Ih. 

§2266.  (2240.)  Rights  of  heirs.  If  the  remainderman  dies  before  the 
time  arrives  for  possessing  his  estate  in  remainder,  his  heirs  are  entitled 
to  a  vested  remainder  interest,  and  to  a  contingent  remainder  interest 
when  the  contingency  is  not  as  to  the  person,  but  as  to  the  event.  If 
the  contingency  be  as  to  the  person,  and  tliat  person  be  not  in  esse  at  the 
time  when  the  contingency  happens,  his  heirs  are  not  entitled. 

§2267.  (2241.)  Perpetuities.  Limitations  of  estates  may  extend  through 
any  number  of  lives  in  being  at  the  time  when  the  limitations  commence, 
and  twenty-one  years,  and  the  usual  period  of  gestation  added  thereafter. 
A  limitation  beyond  that  period  the  law^  terms  a  perpetuity,  and  forbids 
its  creation.  When  an  attempt  is  made  to  create  a  perpetuity,  the  law 
gives  effect  to  the  limitations  not  too  remote,  declaring  the  others  void, 
and  thereby  vests  the  fee  in  the  last  taker  under  the  legal  limitations. 

What  limitation  obnoxious  to  rule  against  perpetuities  :  2  Kelly,  116 ;  10  Ga.,  495 ;  15  Ga.,  142 :  16 
Ga.,  565  ;  20  Ga„  804 ;  30  Ga.,  453,  496 ;  31  Ga„  730. 

§2268.  (2242.)  Creation  by  parol.  Remainders  cannot  be  created  by 
parol.  They  may  be  created  for  persons  not  in  being,  and  if  a  vested 
remainder,  it  opens  to  take  in  all  persons  within  the  description  coming 
into  being  up  to  the  time  of  enjoyment  commencing. 

Cannot  be  created  by  parol :  2  Kelly,  297 :  8  Ga.,  61 ;  10  471.  534 :  26  Ga..  447.  The  decision  of  2 
Kelly,  297.  does  not  apply  to  reversions:  16  Ga,.24.  What  is  an  attempt  to  create  a  remainder  by 
parol :  16  Ga.,  24 ;  18  Ga.,  570  ;  34  Ga .,  152,  It  is  not  necessary  that  the  authority  to  create  a  remain- 
der in  personalty  should  be  in  writing:  26  Ga.,  415. 


394 


PART  II.— TITLE  Y.— CHAPTER  1\ 


Of  estates  for  3'ears. 


{2452. 


??16^.  2254. 


§2209.  (2243.)  Vcsfiuf/  of  remainders  favored.  The  law  favors  tlio 
vosrinu:  ot'  ivmaiiuloi*s  in  all  oases  of  doubt.  In  eonstruino;  wills,  words 
of  survivorship  shall  reter  to  the  death  of  the  tt^stator  in  order  to  vest 
reniaindei*s,  unless  a  manifest  intention  to  the  contrary  ap[)ears. 

§2270.  (2244.)  Assent  of  the  e.vecufor.  The  assent  of  the  executor  to 
a  loiraev  to  the  tenant  for  life  enures  to  the  benefit  of  the  remainderman. 
Remainderman,  at  the  termination  of  the  life  estate,  may  take  possession 
immediately.  If,  however,  the  will  provides  for  a  sale  or  other  act  to  be 
done  for  the  purpose  of,  or  prior  to  a  division,  the  executor  may  recover 
possession  for  the  purpose  of  executing  the  will. 

Suoh  an  nsscnt  is  an  assent  to  the  Iccracy.  both  as  to  the  tenant  for  life  and  romainderman :  7 
Ga..  517:  lit  Ga..  IS-i;  24  Ga.,  518.  What  is  evidence  of  such  assent :  7  (5a.,  517;  29  Ga.,  412.  Assent 
presumed  after  lapse  of  thirty  years :  26  Ga.,  515;  30  Ga.,  120.  Assent  to  life  estate  is  assent  to 
remainder,  wliether  vested  or  eontinjrent:  29  Ga.,  549;  but  the  property  is  subject  to  the  execu- 
tor's control,  if,  after  the  death  of  the  lirst  taker,  he  has  a  trust  to  perform  arising  out  of  the  prop- 
erty :  Jb. 

§2271.  (2245.)  Merger.  If  two  estates  in  the  same  property  unite  in 
the  same  person  in  his  individual  capacity,  the  less  estate  is  merged  in  the 
srreater. 

Merger  doe?  not  in  general  take  place  when  the  person  in  whom  the  two  estates  meet  intends 
that  it  shall  not  take  place  :  15  Ga.,  557;  18  Ga.,  476.  A  life  estate  cannot  be  merged  in  an  estate  in 
remainder,  unless  both  estates  are  owned  by  the  same  person  in  the  same  right:  29  Ga.,  374. 

§2272.  (2246.)  Estates  during  loidoiohood.  An  estate  may  be  created 
during  widowhood,  and  such  estates  shall  be  subject  to  the  same  rules  as 
life  estates.  Limitations  over  upon  the  marriage  of  a  widow  shall  be 
valid,  unless  such  limitations  are  manifestly  intended  to  operate  as  a 
restraint  upon  the  free  action  of  such  widow  in  respect  to  marriage,  and 
are  not  simply  prudential  provisions  for  the  protection  of  the  interest  of 
children,  or  others  in  such  event ;  in  such  cases  they  are  void. 

Estate  during  widowhood  :  4  Ga.,  377;  23  Ga.,  395;  28  Ga.,  262.  Devise  to  wife,  but  in  case  she 
marry  again,  to  testator's  children  :  24  Ga.,  139.  The  doctrine  that  conditions  in  restraint  of  mar- 
riage are  void,  does  not  extend  to  cases  where  the  person  on  whom  the  condition  is  imposed  is  a 
widow:  24Ga.,  144. 

General  Note. — Estate  in  remainder,  when  conveyed:  2  Kelly,  307;  6  Ga.,  516  ;  6  Ga.,  76.  538 
8  Ga.,  146.385:  16  Ga.,  613;  17  Ga..  234;  18  Ga.,  570  ;  19  Ga.,  261 ;  20  Ga.,  699;  23  Ga.,  536;  24  Ga.,  621 ; 
20  Ga.,  447 :  28  Ga.,  377  :  29  Ga.,  545,  651 ;  30  Ga.,  615,  638 ;  31  Ga.,  730 ;  32  Ga.,  358  ;  37  Ga.,  342 ;  Holt 
VH.  Ousley,  March  term,  1864:  Palmer  vfi.  Matthews,  //;.,•  (^ardner  vs.  Alford,  July  term,  1872.  Re- 
version takes  place  when  :  15  Ga.,  148;  20  Ga.,  515;  29  Ga.,  589.  A  remainder  may  be  created  in  per- 
sonalty by  deed,  reserving  a  life  estate  to  the  grantor,  or  any  one  else :  6  Ga.,  516.  How  such 
remainder  in  trust  may  be  proven  :  10  Ga.,  534.  Limited  upon  promissory  note  :  8  Ga.,  248  ;  20  Ga.,  791. 
Parties  to  marriage  contract  cannot  defeat  rights  of  remaindermen:  11  Ga.,  379.  Remainder  cannot 
be  limited  over  upon  absolute  fee;  15  Ga.,  45^ ;  21  Ga.,  373.  Claim  by  remainderman:  16 Ga.,  493. 
Money,  notes,  etc.,  may  be  left  in  remainder:  20  Ga.,  791.  Direction  forsale  after  death  of  life  teriant 
does  not  prevent  it  from  passing  to  remaindermen  :  lb.  Sale  by  tenant  for  life  :  23  Ga.,  002  ;  24  Ga., 
518.  Sale  by  one  of  several  remaindermen  :  26  Ga.,  515.  Authority  to  create  remainder  in  person- 
alty :  20  Ga.,  415.  Life  tenent,  or  tenant  for  years,  is  not  trustee  of  remainderman :  27  Ga.,  96. 
Admissions  of  life  tenant  not  evidence  against  the  remainderman  :  29  Ga.,  374.  Bond  for  the  secu- 
rity of  the  remaindermen  may  be  required,  when  :  27  Ga.,  178.  Decree  for  reimbursement  of  next 
friend  of  remaindermen — how  shaped:  29  Ga.,  730.  Description  of  what  goes  over — when  suffi- 
cient :  30  Ga.,  638.  Injury  to  reversion  :  31  Ga.,  187.  What  releases  the  estate  of  remaindermen,  or 
enlarges  that  of  life  tenant:  35  Ga..  95;  injunction  against  waste,  at  instance  of  remainderman:  12 
Ga.,  2;i5;  18  Ga.,  545;  36  Ga.,  97;  38  Ga.,  212. 


CHAPTER  IV. 


OF  ESTATES  FOR  YEARS. 


Section'. 
2273.  Definition. 

227L  Distinction  from  bailment. 
2275.  Rights  of  tenant. 


Section. 
2276.  Emblements. 
2-77.  Expenses  and  repairs. 
2278.  Lease. 
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§2273.  (2247.)  Definition.  An  estate  for  years  is  one  which  is  limi- 
ted in  its  duration  to  a  period  fixed,  or  which  may  be  made  fixed  and 
certain.     If  it  be  in  lands,  it  passes  as  realty  in  this  State.      It  may 
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be  for  any  imrn})or  of  years,  ho  that  tlj(;   llinitatiou   bo  wltliln  the  ruK; 
against  ] K;r j)(;tiiiti(!S. 

Sucli  c.sl,iit(!  iniiy  he  f)ou^'}ih  Jind  .sold  n,n  other  rc;il  o.stfito  Hi^ninHi  the  connent  of  tho  grantor,  if 
there  is  notliing  in  tho  deed  to  prevent  it:  4'6  (hi.,  220. 

§2274.  (2248.)  Dld-mrMorh  fro^a  haifmrmt.  It  (llfTers  when  a[)p]Ierl  to 
personalty  from  a  contraet  of  liiring,  in  this,  that  the  latter  is  a  bailment 
conveying  no  interest  in  the  projxjrty  to  the  bailee,  bnt  a  mere  right  of 
use;  when  ap])lied  to  realty,  it  diflers  from  the  relation  of  ]an'Ih>nl  and 
tenant  in  this,  that  in  the  lattcT  the  tenant  has  no  (;stat(;,  but  a  mere  right 
of  use,  very  similar  to  the  right  of  a  hirer  of  personalty. 

§2275.  (2249.)  llightH  of  tenant.  An  estate  for  years  carries  with  it 
the  right  to  use  in  as  absolute  a  manner  as  a  greater  estate,  but  not  to  the 
injury  of  the  property  or  of  iha  person  entitled,  either  in  n^malnder  or222>5. 
reversion  ;  the  same  acts  of  omission  and  commission  which  have  been 
heretofore  prescribed  as  grounds  of  forfeiture  to  an  estate  for  life,  will 
operate  to  the  same  effect  against  a  tenant  for  years. 

Section  cited :  43  Ga.,  280. 

§2276.  (2250.)  Emblements.  A  tenant  for  years  is  not  entitled  to 
emblements,  unless  the  estate  be  terminated  before  the  2:)eriod  fixed, 
by  the  happening  of  some  contingency  provided  in  its  creation,  and 
without  fault  on  the  part  of  the  tenant. 

§2277.  (2251.)  Expenses  and  repairs.  A  tenant  for  years  is  bound  for 
all  repairs  or  other  expense  necessary  for  the  preservation  and  protection 
of  the  property. 

§2278.  (2252.)  Lease.  When  one  grants  to  another  an  estate  for  yeai^ 
out  of  his  own  estate,  reversion  to  himself,  it  is  usually  termed  a  lease. 
It  may  be  confined  to  a  particular  interest  in  lands,  such  as  mining  or 
agricultural,  in  which  event  no  other  interest  passes.  If  no  object  of  the 
lease  is  stated,  the  mining  interest  will  not  pass  unless  the  circumstances 
justify  an  implication  of  such  an  intention  in  the  parties. 

Lease:  6Gi..  423;  12  Ga.,  12,  386;  21  Ga.,  183;  23  Ga.,  289.  See,  also,  Hooper  vs.  Dwinnell, 
January  term,  1873. 


CHAPTER  V. 

OF  LANDLORD  AND  TENANT. 


Section. 

2279.  Definition. 

2280.  How  created. 

2281.  Rights  of  tenants. 

2282.  Delivery  of  possession. 

2283.  Estoppel. 

2284.  Repairs  and  improvements. 

2285.  Distress  for  rent. 

2286.  Lien  for  rent. 


Section. 

2287.  Lien  for  advancements. 

2288.  Interest. 

2289.  Rent  paid  in  kind. 

2290.  Duration  of  tenancy. 

2291.  Notice  to  quit, 

2292.  Emblements. 

2293.  Casualties  no  abatement  of  rent. 


§2279.  (2253.)  Definition.  When  the  owner  of  lands  grants  to  another 
simply  the  right  to  possess  and  enjoy  the  use  of  such  lands,  either  for  a 
fixed  time  or  at  the  will  of  the  grantor,  and  the  tenant  accepts  the  grant,  30074 
the  relation  of  landlord  and  tenant  exists  between  them.  In  such  case " 
no  estate  passes  out  of  the  landlord,  and  the  tenant  has  only  a  usufruct 
which  he  cannot  convey  except  by  the  landlord's  consent,  and  which  is 
not  subject  to  levy  and  sale. 

Relntion  implied,  when:  9  Ga.,  23;  12  Ga.,  431 :  30Ga.,  143:  31  Ga..  583.  "Consent:"  23  Ga.. 
289;  3S  Ga.,  21.  261:  41  Ga.,  594;  44  Ga..  243;  45  Ga..  211.  Relation  exists,  when:  aS  Ga..  243;  37  Ga., 
224;  38Ga.,  261;  39Ga.,  14;  41  Ga.,  289;  Harrison  vs.  Guiil,  July  term,  1S72;  Hooper  t>\  Dwiu- 
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noil.  Janu.-iry  term.  ISTt^.  Tonnncy  nt  will :  "7  0 a..  224.  At  stuiTovniioo.  exists  M-lion  :  42  Ga..  5r53. 
Action  lios  upon  iuipliod  (.•ontraot.  when:  12  G:i..  421.  This  relation  nocossary  to  t^ustain  action  lor 
use  and  occnpatitni :  14  Ga.,  KH  ;  31  Ga..  ;>So.  Improvonients  as  sot  otV:  //>.  What  allotrations  and 
proof  niatorial :  ll-.  Such  action  il(H>s  not  lie  Avhon  dctondant  claims  title  adverse  to  plaintitf:  10 
Gi..  S13;  ;>tUta..  14a;  31  Ga..  f>So.  Contract  tor  use  and  occupation  enforced  upon  what  proof:  35 
Ga.,  \^2.  Tenant's  sayinirs^that  he  had  purchased,  as  evidence:  41  Ga.,  289.  See,  also,  Brown  v*. 
Pei"sons,  January  term,  1873. 

§2280.  (2254.)  How  created.  Contracts  creating  the  relation  of  land- 
lord and  tenant  for  any  time  not  exceedino-  one  year,  may  be  by  parol, 
and  if  made  for  a  greater  time  shall  have  the  effect  of  a  tenancy  at  will. 

Lease  for  a  term  of  years  may  commence  in/uturo:  6  Ga..,  423.  Parol  lease  of  lands  for  more 
than  three  years,  void  under  statute  of  frauds:  12  Ga.,  380.  Is  estate  at  will  eciuivalent  to  tenancy 
from  year  to  year  ?  ll>.  Assignment  of  lease:  21Ga..  183;  23  Ga.,  289.  AVhat  contract  void  under 
statute  of  frauds:  31  Ga.,  507.    See,  also.  Hooper  vn.  Dwinnell,  January  term,  1873. 

§2281.  (2255.)  Bights  of  tenants.  The  tenant  has  no  right  beyond  the 
use  of  the  land  and  tenements  rented  to  him,  and  such  privileges  as  are 
necessary  to  the  enjoyment  of  its  use.  He  cannot  cut  or  destroy  growing 
trees,  remove  permanent  fixtures,  or  otherwise  injure  the  property.  He 
may  use  other  timber  for  firewood  and  the  pasturage  for  his  cattle. 

Removal  of  fixtures:  39  Ga.,  471.    What  constitute  fixtures:  25  Ga.,  331. 

§2282.  (2256.)  DeUvery  of  ^possession.  The  tenant  must  deliver  pos- 
session at  the  expiration  of  his  term,  and  if  he  fails  or  refuses  to  do  so  a 
summarv  remedv  is  o-iven  to  the  landlord. 

§2283.  (2257.)  Estoppel.  The  tenant  cannot  dispute  his  landlord's 
title,  nor  attorn  to  another  claimant  while  in  possession. 

"  Cannot  dispute:"  4  Ga.,  75;  10  Ga.,  297;  12  Ga.,  386;  16  Ga.,  593;  20  Ga.,  312,  563:  21  Ga.,  454  ; 
27  Ga.,  507;  29  Ga.,  503;  33  Ga.,  163;  37  Ga..  224,  650;  41  Ga.,  289;  43  Ga.,  231 ;  45  Ga,.,  212.  Declara- 
tions of  tenant  that  he  did  not  hold  under  landlord:  14  Ga.,  7,  174.  Where  attornment  of  tenant  is 
caused  by  landlord :  15  Ga.,  492.  '"  Attorn  :"  24  Ga.,  494 ;  30  Ga.,  052 ;  39  Ga,.,  381 ;  44  Ga.,  266.  Ten- 
ant can  buy  up  title  to  be  asserted  after  tenancy:  29  Ga.,  503.  See,  also,  Beall  vs.  Morris,  January 
term,  1872. 

§2284.  (2258.)  Repairs  and  improvements.  The  landlord  must  keep 
the  premises  in  repair,  and  is  liable  for  all  substantial  improvements 
placed  upon  them  by  his  consent. 

Improvements  as  set  off:  14  Ga.,  131 ;  38  Ga.,  542.  Ptcpairs,  when  a  condition  precedent:  21 
Ga.,  4.30;  28  Ga.,  422.  Neglect  to  keep  premises  in  repair:  38Ga.,  542;  44  Ga.,  489.  Obstructions 
causing  damage:  39  Ga.,  211.    See  Guthman  vs.  Castlebury,  January  term,  1873. 

§2285.  (2259.)  Distress  for  rent.  The  landlord  shall  have  power  to 
distrain  for  rent  as  soon  as  the  same  is  due,  or  before  due,  if  the  tenant 
v^m  ^^^^'  ^'  ^*  seeking  to  remove  his  goods  from  the  premises.  If  the  tenant  fails  to 
pay  the  rent  due  at  any  time,  the  landlord  may  re-enter  immediately  and 
dispossess  the  tenant.  If  the  tenant  holds  over  after  his  term  expires  the 
landlord  may  recover  double  rent  for  such  time. 

"Double  rent:"  28  Ga.,  475;  37  Ga.,  224,    "Not  due:"  42  Ga.,  172. 

p-c^^  §2286.  (2260.)  Lien.    The  landlord's  lien  for  his  rent  shall  attach  from 

the  time  of  levying  his  distress  warrant,  but  it  shall  take  precedence  of  no 
lien  of  older  date  except  as  to  the  crop  raised  on  the  premises. 

§2287.  (2261.)  Lien  for  provisions.     Landlords  may  have,  by  special 

contract  in  writing,  a  lien  upon  the  crops  of  their  tenants  for  such  stock, 

(a)  Actj?  *^f  1866,  farming  utensils,  and  provisions,  furnished  such  tenants,  for  the  purpose 

zith, Feb.,  1873. of  making  their  crops;  and  such  lien  shall  be  enforced  in  the  manner 

[prescribed  elsewhere  in  this  Code.]     (a.) 

special  contract  in  writing:  37  Ga.,  040.  Is  it  superior  to  a  judgment  lien  of  older  date?  Ih. 
Such  liens  attach  from  date  of  agreement,  and  oldest  is  of  highest  dignity:  39  Ga.,  14.  Lien  good 
homestead  :  41  Ga.,  95,  622;  43  Ga.,  339. 

Act  of  1811  c.       §2288.  (2262.)  Interest.    All  contracts  for  rent  shall  bear  interest  from 
p.  901.       '      the  time  the  rent  is  due,  and  judgments  upon  suits  for  rent  may  be  ren- 
dered at  the  first  term. 

§2289.  (2263.)  Rent  paid  in  hind.     When  the  rent  agreed  to  be  paid 
p.%5?        '    '  is  a  part  of  the  crop,  such  portion  shall  not  be  liable  to  be  levied  on 
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])y  any  ])rocesH  for  debt  against  the  t(3nant:    ProvidrA,  the  contract  Is  in 
writing  and  tlic  rent  docH  not  cx(;(;ed  one-lialf'of  tlic  cro[). 

Sootion  jipplicH  only  where  rent  is  a  fractional  piirt  of  tiio  crop:  '.j'J  Oa.,  14. 

§2290.  (22G4.)  Duration  of  tenancy.  When;  no  lime  Is  Hpcclficd  for 
tlie  torniination  of  the  t(!naiu;y,  the  law  const  ru(;s  it  U)  b(;  for  tlu^  r;al(,'fidar 
year,  but  if  it  is  expressly  a  tenancy  at  will,  tlien  either  party  may  termi- 
nate it  at  will. 

§2291.  (1.^.205.)  Notice  to  guit.  Tavo  months'  notice  is  necessary  from 
the  landlord  to  terminate  a  tenancy  at  will.  One  month's  notice  is  nec;es- 
sary  from  tenant. 

Notice  to  quit  in  case  of  tcniincy  for  years :  12  Ga.,  380.    Service  of  notice  :  42  (hi.,  5(52, 

§2292.  (22G6.)  Emblements.  The  tenant  at  will  is  entitled  to  his  emble- 
ments if  the  crop  is  sowed  before  notice  to  quit  by  the  landlord,  or  the 
tenancy  otherwise  suddenly  terminated,  as  by  sale  of  the  estate  by  the 
landlord,  or  by  judicial  sale,  or  death  of  the  landlord  or  tenant. 

§2293.  (22G7.)  Casualties  no  abatement  of  rent.  The  destruction  of  a 
tenement  by  fire,  or  the  loss  of  possession  by  any  casualty,  not  caused  by 
the  landlord,  or  from  defect  of  his  title,  shall  not  abate  the  rent  con- 
tracted to  be  paid. 

Stated  in  2  Kelly,  124.  274 ;  11  Ga.,  Ill ;  39  Ga„  471.    Destruction  by  Federal  army  :  41  Ga.,  137. 

General  Note. — Lease  of  a  room  in  a  building  gives  tenant  no  interest  in  land:  12  Ga.,  12. 
What  is  eviction  :  lb.  Condition  precedent  to  payment  of  rent:  14  Ga.,  131 ;  21Ga.,430:  28  Ga., 
422.  Co-tenant  when  liable  for  rent :  14  Ga.,  429,  Evidence  of  lease  by  A  does  not  support  alleg;t- 
tion  of  lease  by  A  (/*  adwlniMrator :  15  Ga.,  301.  Tenant  amenable  to  city  ordinance  :  20  Ga.,  57. 
Ilouse  rented  to  woman  of  ill-fame:  20  Ga.,  449.  Ejectment  by  landlord  :  21  Ga.,  187  ;  39  Ga.,  6*54. 
Landlord's  knowledge  of  purpose  for  which  house  was  rented:  30  Ga.,  8G6.  Breach  of  landlord's 
contract  to  stop  leak  in  house  :  lb.  Suit  for  rent  under  short  forms:  32  Ga.,  542,  Party  claimed 
to  be  landlord  made  party — when  :  36  Ga„  611.  Right  to  rent  as  against  administrator  of  deceased  ; 
38  Ga.,  121.  Contracts  of  rent — how  construed  :  38  Ga,,  261,  Landlord  when  liable  for  nuisance  on 
premises:  38  Ga,,  542,  Where  landlord  has  insurance  upon  property  rented  :  39  Ga,,  471,  Execu- 
tor renting  land  purchased  at  his  own  sale  :  39  Ga  ,  381.  Rent  recovered  as  mesne  profits  :  39  Ga,. 
664,  Tenant  when  restrained  from  moving  crop  from  plantation:  40  Ga.,  187,  Receiver  when 
appointed  to  take  charge  and  manage 'rented  premises  :  40  Ga,,  375.  Custom  as  to  rent :  29  Ga,.  82; 
40  Ga.,  511,  Tenant  not  a  purchaser  entitled  to  notiqe  of  equity  against  landlord :  43  Ga.,  226.  See, 
also,  Smith  vs.  Summerlin,  January  term,  1873. 


CHAPTER   VI. 


OF  ESTATES  ON  CONDITION. 


Section. 
2294,  Definition, 

221^5,  Precedent  and  subsequent,  etc. 
2296.  Repugnant  condition. 


Section. 

2297.  Disability. 

2298.  Dependent  covenants,  etc, 

2299.  Etl'ect  of  breach  of  condition. 


§2294.  (2268.)  Definition.  An  estate  may  be  granted  upon  a  condi- 
tion, either  express  or  implied,  upon  performance  or  breach  of  Vvdiich  the 
estate  shall  either  commence,  be  enlarged,  or  be  defeated. 

§2295.  (2269.)  Precedent  and  sitbsequent.  Conditions  may  be  either 
precedent  or  subsequent.  The  former  require  performance  before  the 
estate  vests ;  the  latter  may  canse  a  forfeiture  of  a  vested  estate.  The 
law  inclines  to  construe  conditions  to  be  subsequent  rather  than  prece- 
dent, and  to  be  remediable  by  damages  rather  than  by  forfeiture. 

Conditions  subsequent  not  favored  :  15  Ga.,  103.    AYhat  is  a  condition  subsequent :  45  Ga.,  621. 

§2296.  (2270.)  Repugnant  condition.     A  condition  repugnant  to  the 
estate  granted  is  void  ;  so  are  conditions  to  do  impossible  or  illegal  acts, '"^' 
or  which  in  themselves  are  contrarv  to  the  policv  of  the  law. 

What  conditions  void  :  15  Ga.,  103. 

§2297.  (2271.)  Disability.  No  legal  disability,  except  being  non 
compos  mentis^  will  excuse  a  person  from  failing  to  comply  with  a  eondi- 


398 


PART  IT.— TITLE  V.— CHAPTER  VII. 


Of  tenancy  in  common. 


tion  annexed  to  his  or  her  estate  ;  no  notiee  of  sueh  condition  need  be 
given  by  tlie  person  elniiuing  under  the  limitation  over. 

§2208.  (2272.)  T>cpii}(lcut  am^  incJcpcudoif  covcuanfs.  The  depend- 
once  or  independence  of  cx>venants  or  conditions,  nuist  be  collected  from 
the  intention  of  the  parties  viewing  the  entire  instrument;  in  dependent 
conditions  the  failure  of  the})erson  first  required  to  act  is  an  excnse  to  the 
other  party  for  failing  to  comply.  If  the  conditions  be  inde})endent,  no 
such  excuse  avails  :  the  law  inclines  to  construe  conditions  to  be  inde- 
pendent. 

§2299.  (2273.)  Effect  of  breach  of  condiflon.  Upon  breach  of  condi- 
tion subsequent,  working  a  forfeiture,  the  person  to  whom  the  estate  is 
limited  may  enter  immediately. 

Breach  of  condition  pivc?  riirht  of  re-entry:  19  Ga.,  135.  Brcncli  of  condition  docs  not  defeat 
the  Ci^tiite  until  sueh  entry :  20  Ga.,  503.    Stranger  cannot  take  advantage  of:  lb. 

Gf.xkral  Note.— Estates  on  condition,  when  created  :  4  Ga.,  75 ;  5  Ga.,  329 ;  9  Ga.,  497;  10  Ga., 
293  ;  23  Ga.,  205.  395 :  24  Ga.,  102.  1?,9  ;  32  Ga..  633  ;  39  Ga..  202  ;  40  (Ja.,  676  ;  45  Ga.,  481.  021.  Power 
of  persons  so  seized  as  to  conveyinp.  etc.,  the  estate  :  15  Ga.,  103.  Covenant  and  condition  distinc- 
tion: 39  Ga.,  202.    See,  also,  Anthony  vs.  Stephens,  July  term,  1872. 


CHAPTER  VII. 


OF  TENANCY  IN  COMMON. 


Section. 
2300.  Joint  tenancies  abolished. 
2.301.  Definition  of  tenancy  in  common. 
2302.  Rights,  etc.,  of  co-tenants. 


Srction. 

2303.  Adverse  possession. 

2304.  Partition. 


§2300.  (2274.)  Joint  tenancies  abolished.  Joint  tenancy  does  not  exist 
p.^545!  ''aci  of  i^  t^^is  State,  and  all  such  estates,  under  the  English  law,  will  be  held  to 
is53-'54,  p.  70.  \)Q  tenancies  in  common  under  this  Code. 

On  Act  of  1828:  21  Ga..  402;  23  Ga.,  325.    Survivorship  abolished  by  Constitution  of  1777:  23 
Ga.,  325.    Tenancy  in  common  created  by  these  wills  :  29  Ga.,  403  ;  35  Ga„  40;  38  Ga.,  154;  Holt  vs.* 
Ousley,  March  term,  1804  ;  by  this  deed  :  43  Ga.,  327. 

§2301.  (2275.)  Definition  of  tenancy  in  common.  Wherever  two  or 
more  persons,  from  any  cause,  are  entitled  to  the  possession,  simultane- 
ously, of  any  property  in  this  State,  a  tenancy  in  common  is  created. 
Tenants  in  common  may  have  unequal  shares :  they  will  be  held  to  be 
equal  unless  the  contrary  appears.  The  fact  of  inequality  does  not  give 
the  pei'son  holding  the  greater  interest  any  privileges,  as  to  possession, 
superior  to  the  person  owning  a  lesser  interest,  so  long  as  the  tenancy 
cjontinues. 

Equality  of  shares :  14  Gn .,  429 ;  37  Ga.,  12. 

§2302.  (2276.)  Jli(/hts  and  liabilities  of  co-tenants.  Every  tenant  in 
common  has  the  right  to  possess  the  joint  property,  and  so  long  as  he 
occupies  no  greater  portion  of  it  than  his  own  share  would  be  on  divis- 
ion, and  does  not  withdraw  from  it  any  of  its  essential  value,  such  as 
mineral  deposits,  he  is  not  liable  to  account  for  rent  to  his  co-tenant;  but 
if  he  receives  any  rent,  or  other  ])rofit,  or  commits  any  waste;  or  if  he, 
by  any  means,  deprives  his  co-tenant  of  the  use  of  his  fair  j)roportion  of 
the  property,  or  if  he  appropriates  all  to  his  exclusive  use,  or  if  the  prop- 
erty is  of  such,  a  chai\acter  as  that  the  use  of  it  must  necessarily  be  exclu- 
sive, then  he  is  liable  to  account  to  his  co-tenant. 

P.cnt,  waste  and  profits :  14  Ga.,  429 ;  22  Ga.,  131.    Action  of  account,  when  barred  :  22  Ga.,  131. 

§2303.  (2277.)  Adverse  possession.  There  can  be  no  adverse  posses- 
sion against  a  co-tenant  until  actual  ouster,  or  exclusive  possession  after 
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(Icmjind,  or  express  liotice  of  adverse  possession  ;  in  cither  of  whir;h  events 
the  co-tenant  niny  snc  at  law  for  liis  j)ossession. 

Notice  of  !i(lv(;r.so  iM)H.s«cHsioi)  :  22  0;i.,  1.'5].  Adverse  i»(;HKcsHiorj  aH  to  recovery  in  trover:  2f^Ga., 
298.    fcseo,  also,  Horno  ct  al.  vs.  Howell,  July  U'.vm,  1H72. 

§2304.  (2278.)  Pfi/rfUton.  lJ\)(m  application  by  any  tenant  in  com- 
mon, the  Suj)cri()r  Court  may  order  partition  as  hereinafter  pnA'ided. 

General  Note,— Undivided  ir)t(!rest  of  tcnnnt  in  common  subject  to  levy  and  sfilc:  2  Kelly, 
V3;  37  (la.,  12.  Trover,  plea,  in  ahatt^iuent  in  :  2  Kelly,  :'>:',(\;  fi  Ga.,  84;  in  ejife  of  Hale  or  dcHtrucfion 
of  the  property:  (5  (Im,.,  84;  niny  !<u(!  sepiinitely  in  :  2H  (Jji.,  W.K  Wliere  .s()rrio  co-tenant-  are  within 
the  exceptions  to  the  stjiliitc!  ol'linii  tat  ions  iind  the  otlx-rs  iire  not:  TO;),.,  "dT.  Wljere  two  (ire  joint 
occupjints,  what  presuiriptions  arise:  !)  («;i.,  2;5;  2o  (j;j.,  28,  \VIiere  teiuints  in  eotninon  yre  ineorj»_o- 
rated  for  the  purpose  of  settling-  the  hinds  ;ind  niiikirif,'  iniprovementH  on  the  Hiune :  11  (ist,,  .>o6. 
Keceiver  apr»oint(!d  nt  instance  of  one  eo-ten;int  a^iii'i'^t  others:  11  (i;i.,  51)5;  14(»;i..  522.  Property 
held  in  joint  tenancy  and  pointed  out  by  one  as  i)i-operty  of  another  tenant  and  s(dd  aH  property  of 
both:  12(Ta,,  4.'n.  Realty  belonj<iuR  to  firm— tenancy  in  common  exisis,  and  either  partner  may 
convey  his  undivided  interest:  li)  («a,-,  14.  liien  against  interest  of  tenant  in  common:  10  (ja.,  591. 
Claim,  what  interest  joint  tenant  may:  20  (la.,  152.  Upon  death  of  tenant  in  common,  recovery 
may  be  had  in  ejectment  for  moiety  of  the  land  and  mesne  profits:  21  («a.,  401.  JJill  allef^irnr  that 
some  of  the  tenants  in  common  have  made  valuable  improvements,  etc.,  upon  the  land:  25(ia..93. 
Sale  by  remainderman,  purchaser  joint  tenant  with  others:  26  Ga..  515.  V^  here  one  has  taken 
several  possession  to  the  exclusion  of  others:  29  Ga.,  298;  measure  of  recovery:  lb.  Its  effect  js.  a 
severance  of  the  joint  teneucy  :  Jb.    Joint  mortgagers  presumed  tenants  in  common  :  37  Ga.,  15. 


et  neq. 


CHAPTER  YIII. 

OF    TRUST    ESTATES. 


Article  1. — Of  their  Creation  and  Nature, 
Article  2. — Of  Trustees,  Appointment  and  Poicers, 


ARTICLE  E 


OF  THEIR  CREATION  AND   NATURE. 


Skctton. 

2305.  Definition. 

2306.  For  whom. 
230'/.  Separate  estate. 

2308.  Expressed  or  implied. 

2309.  Definition. 

2310.  Express— how  created. 

2311.  Contingent  and  shifting-. 


Section. 

2312.  Hesitlting  trusts. 

2313.  Execution  of  trust?. 

2314.  Executed  and  executorj' 

2315.  Use  upon  use. 

2316.  Implied  trusts. 

2317.  Parol  evidence. 

2318.  Precatory  words, 


§2305.  (2279.)  Defimfion.  Estates  may  be  created,  not  for  the  benefit 
of  the  grantee^  but  for  the  use  of  some  other  person.  They  are  termed 
trust  estates,  No  formal  words  are  necessary  to  create  such  an  estate. 
Whenever  a  manifest  intention  is  exhibited  that  another  person  shall 
have  the  benefit  of  the  property,  the  grantee  shall  be  declared  a  trustee. 

When  created :  10 Ga.,  534;  27  Ga.,  96 ;  29  Ga.,  553 ;  34  Ga.,  459.    No  formal  words:  Ih. 

§2306.  (2280.)  For  wliom.  Trust  estates  may  be  created  for  the  benefit 
of  any  female,  or  minor,  or  person  non  compos  mentis, 

§2307.  (2281.)  Separate  estate.    No  words  of  separate  use  are  necessary 
to  create  a  trust  estate  for  the  wife.    The  appointment  of  a  trustee,  or  any  ^^'^' 
words  sufficient  to  create  a  trust,  shall  operate  to  create  a  separate  estate. 

What  words  create  a  separate  estate:  7Ga.,76:  12Ga.,195;  16Ga.,52Si  IvHra..  577:  21(Ta..3?6; 
24  Ga.,  52,  621 ;  31  (^a,,  203;  42  Ga.,  115;  Paltncr  w.  :Matthews.  March  term.  1S64:  Clark  r-^.  Harkef, 
January  term,  1873.  Appointment  of  trustee  for  supposed  separate  estate:  ll(Ta..67.  May  be 
created  in  feme  sole:  12  (Ja.,  195.  May  bo  inferred  from  provisions  as  to  nianacremeUt.  etc..  of  prop- 
erty :  lb.    If  no  trustee  is  appointed,  the  husband  is  (.in  equity)  trustee :  12  Ga.,  19o ;  30  Ga.,  44t^ ;  31 
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G:\,.  7-2S;  J^4  0:\..  •21"»S:  42  G:u.  114.  Acts  of  husband  as  such  :  1(>  Ga..  lOo.  No  particular  words  nec- 
essary: UUta..  5-*S.  Worils  to  be  unequivo.'al ;  17  (la...  4'3;  Pahner  t>.s-.  M  itthews,  March  term,  1SG4. 
r.ijrht  of  wife  to  possession  of  sucli  estate,  as  against  liusband  and  trustee  :  20  Ga.,045.  What  pro- 
visions a*  tosue'a  estate  valid:  2o  Ga..  2(iO.  "Appointment  of  trustee:"  26Ga.,  520.  May  bo  created 
by  parol:  34  Ga..  2*.\S,    Section  applied:  35  Ga.,  191. 

§*230S.  (2282.)  E.vprcss,  do.  Trusts  are  either  express  or  implied. 

^2;)00.  (2283.)  Dt'finifionSy  Express  trusts  are  those  created  and  man- 
itbsted  bv  aiirooiueiit  of  the  parties.  Implied  trusts  are  such  as  are 
interred  by  law  from  the  nature  of  the  transaction,  or  the  conduct  of  the 
jKirties. 

§2310.  (2284.)  JExpresSj  etc.  All  express  trusts  must  be  created  or 
declared  in  writing. 

Johnson  r*.  Mitchell:  January  term,  1873. 

§2311.  (2285.)  Contingent  and  shifting.  An  express  trust  may  depend 
for  its  operation  upon  a  future  event,  and  is  then  a  contingent  trust.  It 
may  operate  in  favor  of  additional  or  other  beneficiaries  upon  specified 
coutiiiii'encics,  and  is  then  a  shifting:  trust. 

Statute  of  limitations  as  to  express  trusts:  SKolly,  383;  llGa.,17.  "Contingent  trust:"  39 
Ga.,  648. 

§2312.  (2286.)  Bcsulting  trust.    An  implied  trust  is  sometimes  for  the 
23194.  benefit  of  the  grantor,  or  his  heirs^  or  heirs  or  next  of  kin  of  a  testator, 

and  is  tlien  a  resulting  trust. 

How  rebutted  :  29  Ga..  651. 

§2313.  (2287.)  Execution  of  trusts.  Trusts  are  either  executed  or  exec- 
utory. In  the  former,  everything  has  been  done  by  the  trustee  required 
to  secure  the  property,  or  to  render  certain  the  interest  of  the  benefici- 
aries, and  all  that  remains  for  him  to  do  is  to  preserve  the  property  and 
execute  the  beneficial  purposes.  In  executory  trusts,  something  remains 
to  be  done  by  the  trustee,  either  to  secure  the  property,  to  ascertain  the 
objects  of  i\\Q  trust,  or  to  distribute  according  to  a  specified  mode,  or  some 
other  act,  to  do  wdiich  requires  him  to  retain  tlie  legal  estate. 

What  is  nn  executed  trust :  1  Kelly,  381 ;  5  Ga.,  218 ;  7  Ga.,  517;  13  Ga.,  516  ;  23  Ga.,  484 ;  26  Ga  , 
142;  27  Ga..5S4:  42(Ta..  179.  Rule  in  Shelley's  case  applies  to  executory  trusts— when:  2  Kelly, 
307.    Distinction  :  3  Kelly,  386.    What  is  executory :  3  Kelly,  559;  6  Ga.,  530. 

§2314.  (2288.)  Executed  and  executory.  In  an  executed  trust  for  the 
benefit  of  a  person  capable  of  taking  and  managing  property  in  his  own 
right,  the  legal  title  is  merged  immediately  into  the  equitable  interest, 
and  the  2)erfcct  title  vests  in  the  beneficiary  according  to  the  terms  and. 
limitations  of  the  trust.* 

§2315.  (2289.)    Use  upon  use.     The  technical  rule  that  a  trust  cannot 
1)6  limited  on  a  trust,  and  that,  consequently,  only  the  first  trust  is  exe- 
cuted, is  abolished. 
,2ggy  §2316.  (2290.)  Implied  trusts.   Trusts  are  implied — 

1.  Whenever  the  legal  title  is  in  one  person,  but  the  beneficial  interest, 
either  from  tlie  payment  of  the  purchase  money  or  other  circumstances, 
is  eitlier  wholly  or  jmrtially  in  another. 

30  Ga.,  96 ;  31  Ga.,  295;  38  Ga.,  G31 ;  43  Ga.,  415. 

2.  Where,  from  any  fraud,  one  person  obtains  the  title  to  property 
which  rightly  should  belong  to  another. 

8Ga.,  2i5;   39  Ga.,  508. 

3.  Where,  from  the  nature  of  the  transaction,  it  is  manifest  that  it  was 
the  intention  of  the  parties  that  the  person  taking  the  legal  title  shall 
have  no  beneficial  interest. 

3  Kelly,  5;  7  Ga.,  348;  10  Ga.,  535. 

♦T--"  thi.a  s'-ction  affected  by  the  repeal  of  part  of  wectiou  2287  of  old  Code,  (2306  of  this),  as  to 
tru.«ts  lor  male.:!  of  sane  mind  ?    See  Acta  of  1863-4,  p.  47. 
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4.  Where  a  trust  is  expressly  creatc^d,  but  uo  uses  arc  declarorl,  or  arc 
ineifcctually  J(;c]ared,  or  axUtnd  only  to  a  ])art  of*  the  esfcite,  or  fail  f'rorn 
any  caiise^  a  resulting  trust  is  irnplicjd  for  the  benefit  of*  the  grantor,  or 
testator,  or  his  heirs. 

Grneral  Notk  on  this  Rkotion.— Cln.s.sification  of  rf;HultinK  truHtH:  5  Ga.,  340.  St'itute  of 
limitationHii.s  to:  8(Jii,..97;  2:Uhi.,4'M;  30Oa.,  9G.  How  robutted:  29(ia,,6ol.  Soo  Alexander w*. 
Aloxaiidcr,  July  term,  1872;   IJrown  vs.  Crane,  January  term,  1873. 

§2317.  (2291.)  Parol  evidence.  In  all  (uses  where  a  trust  is  sought  to 
be  implied,  the  Court  may  hear  parol  evidenee  of  the  nature  of  the  trans- 
action, or  the  circumstances,  or  conduct  of  the  parties,  either  to  imply  or 
rebut  a  trust. 

Piirol  evi(l(!ncc:  5Ga.,341;  6Gra.,  589;  39  Ga.,  479.  Verbal  admissions  evidence  of  implied 
trust:  25  Ga..  403. 

§2318.  (2292.)  Precatory  words.  Precatory  or  recommendatory  \vord.s 
will  create  a  trust  if  they  are  sufficiently  imperative  to  show  that  it  is  not 
left  discretionary  with  the  party  to  act  or  not,  and  if  the  subject  matter 
of  the  trust  is  defined  with  sufficient  certainty,  and  if  the  object  is  also 
certainly  defined,  and  the  mode  in  which  the  trust  is  to  be  executed. 

"  Recommendatory  words  :"  12  Ga.,  192. 


ARTICLE  II. 


OF   TEUSTEES — THEIR  APPOINTMENT,   POWERS,   ETC. 


Skction. 

2319.  Trustees  appointed. 

2320.  Proceeding  at  chambers. 

2321.  Trustees  of  corporations. 

2322.  New  assignees  or  trustees. 

2323.  Inventory. 

2324.  Return  to  Ordinary. 

2325.  Liability  of  naked  trustee. 

2326.  Duty  of  trustees. 

2327.  Sales  by  trustees. 

2328.  The  same. 

2329.  Purchaser  with  notice. 

2330.  Investments  in  stocks. 

2331.  Trustee  may  contract  for  labor. 

2332.  Profits  made. 

2333.  Following  funds. 


Section. 

2334.  Disposition  of  income. 

2335.  Lien. 

2336.  Debts  of  cestui  que  trust. 

2337.  Sale  by  beneficiary. 

2338.  Lien  on  estates  for  trust  funds. 

2339.  Acceptance  of  trust. 

2340.  Extent  of  trustee's  estate. 

2341.  Relief  of  securities  on  bond. 

2342.  Compensation. 

2343.  Deeds  to  churches. 

2844.  Church  trustees,  how  amenable. 

2345.  Vacancies,  how  filled. 

2346.  Sections  construed. 

2347.  Societies  incorporated. 


§2319.  (2293.)  Trustees  appointed,  ete.  Trustees  may  be  appointed  by 
the  party  creating  the  estate,  and  he  may  confer  the  power  of  removal 
and  appointment,  by  deed,  to  the  beneficiaries,  prescribing  the  mode  of 
its  execution. 

§2320.  (2294.)  Proceeding  at  chambers.  The  Judge  of  the  Superior 
Court  of  each  county  has  power,  either  in  term  or  at  chambers,  on  peti- 
tion by  all  the  beneficiaries  in  the  deed,  who  have  arrived  at  years  of  dis- .  ..^^  ,_. 
cretion,  and  on  proper  notice  to  the  trustee,  if  there  be  one  residing  in  p.  59. 
this  State,  to  remove  and  appoint  trustees,  prescribing  in  each  case  such 
terms,  and  requiring  such  bonds  as  in  his  discretion  he  may  think  proper, 
but  in  no  case  omitting  to  require  a  bond  where  minor  beneficiaries  are, 
or  may  be  interested.  [All  such  bonds  shall  be  made  payable  to  the 
Ordinary  of  the  county  where  the  Judge  requiring  the  same  shall  deter- 
mine, and  such  Ordinary  shall  act  in  relation  to  taking  such  bonds 
and  receiving  security,  as  such  Judge  may  direct.]  (a.) 
notice,  order  and  other  papers  in  such  cases,  if  done 
returned  to  the  clerk  of  the  Superior  Court,  to  be 
of  the  minutes  of  said  Court. 
26 
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In  equity  tru^too  may  bo  appointed  npon  petition,  when:  15  Ga..  310.  Hoceiver  appointed 
pondinir  applieation  lor  removal,  ll)  Ga..40o.  AVhen  removed  :  ]4Ga.,41();  25  G  a  ,120;  2GGa.,()U; 
o."  G.\..  -l^Vt.  When  removed  l\is  sueeei^sor  made  a  party  :  2SG  u,  l(i9;  'AO  Ga.,  oO.  When  appointed: 
25Ga..  4-_V;  42  Ga..  *>'\  Presumption  in  la vor  rejiuhirity  ol"  appointn^ont :  28  Ga.,  WX  Husband 
appointed  truj^tee.  when  :  oOGa.,  446;  32  Ga.,  OlKi ;  33  Ga.,  520.  Also,  Hill  vs.  Printup,  January 
term.  1S73. 

§2o*21.  (2295.)  Courts  ma  1/  fill  vacancies  of  trustees.  [Whenever  the 
oftieo  of  trustee,  in  any  incorporated  company,  may  have  or  shall  liereaf- 
ter  become  vacant  by  death,  resignation,  or  otherwise,  and  the  same  for 
any  cause  cannot  be  filled  under  the  provisions  of  the  charter  of  incorpo- 
(b }  Acts  of  1S65- ration,  the  Judge  of  the  Superior  Courts  of  the  counties  or  judicial  dis- 
co, p.  GO.  tricts  in  Avhich  said  incorporation  may  be  situated,  shall  have  power  to 
till  such  vacancies  upon  petition  to  said  Judge  of  said  Courts,  showing 
the  circumstances  which  render  the  appointment  of  a  trustee,  or  trustees, 
necessary  and  ]n'oper.]     (b.) 

§2322.  (229G.)  Kcw  assignees  and  trustees  may  he  appointed,  [In  all 
cases  of  assignments  for  tlie  benefit  of  creditors,  heretofore  or  hereafter 
made,  and  in  all  cases  of  any  trust,  where  the  sole  or  surviving  trustee, 
or  assignee,  shall  have  departed  this  life,  or  removed  beyond  the  jurisdic- 
tion of  the  Courts  of  this  State,  the  Superior  Courts  of  the  several  counties 
in  this  State  shall  have  full  power  and  authority,  when  sitting  either  as 
a  Court  of  law  or  equity,  upon  the  petition  of  two  or  more  of  the  par- 
ties interested  in  such  assignment  or  trust,  and  on  such  notice  as  the 
Court  shall  direct,  in  a  summary  manner,  to  appoint  a  new  trustee  or 
(  1 A  ta  f  1<^G1  ^^'-i-^^^^?  ii^  t^^G  place  of  such  deceased  or  non-resident  trustee ;  and  such 
p.  32.  ^  '  new  trustee  shall  have  all  the  authority,  and  be  subject  to  all  the  pains 
and  penalties  of  such  deceased  or  non-resident  trustee,  or  assignee ;  and 
all  laws  or  enactments  shall  be  as  applicable,  and  in  as  full  force  in 
respect  to  the  new  as  to  the  old  assignee  or  trustee ;  and  said  Court  may, 
in  its  discretion,  require  bond  and  security  of  such  assignee  or  trustee.] 
(c.) 

§2323.  (2297.)  Inventory  hy  trustees.    [It  shall  be  the  duty  of  all  trus- 
tees, within  three  months  after  the  trust  property  comes  into  their  pos- 
(d}  Act."  of  1&55- session,  to  return  to  the  Court  of  Ordinary  where  they  reside,  an  inven- 
^'  ^'     '        tory  of  all  the  trust  property  in  their  hands,  received  by  them,  which 
shall  be  recorded  under  the  same  regulations  as  inventories  of  adminis- 
trators and  executors.]     (d.) 

§2324.  (2298.)  Returns  to  Ordinary.  All  trustees  having  in  their 
Act?  of  iS55-'56,  hands  a  pecuniary  fund,  as  a  part  of  the  trust  estate,  or  receiving  any 
p.  148.  sums  of  money  as  income  or  proceeds  of  such  estate,  shall  make  returns 

/  X .  .    r-io/^A  to  the  Ordinarv,  and  receive  commissions  on  such  returns,  under  the  same 

re)  Acts  of  I860,       ,  ,  \\.  -u    i  /*  v  J  i  x 

p.  a^.  rules  and  regulations  as  are  prescribed  lor  guardians ;  and  such  returns, 

gi823.  when  allowed  and  recorded  by  the  Ordinary,  shall  be  prma  facie  evi- 

dence in  their  favor  as  to  their  correctness,  [and  if  a  trustee  be  dead  his 
representatives  may  make  his  returns,  as  provided  in  case  of  deceased 
administrators.]     (e.) 

§2325.  (2299.)  Liability  of  naked  trustees.  A  naked  trustee,  holding 
the  title  w^hen  possession  of  the  property  is  with  the  beneficiary,  is  in  no 
way  responsible  for  its  income  or  j)reservation,  except  where  there  are 
beneficiaries  in  remainder,  or  who  are  minors,  and  in  such  case  he  is 
responsible  only  for  gross  neglect. 
*  §2326.  (2300.)  Duty  of  trustees.     Trustees  having  possession  of  the 

trust  jjroperty  are  bound  to  ordinary  diligence  in  the  preservation  and 
protection  of  the  same. 

Ordin^iry  dilipenoo :  Z7  Ga.,  205 ;  38  Gn.,  S04 ;  30  Ga,.,  %,  560 :  42  Ga.,  135.  Receiving  Confederate 
money:  10.    King  v«.  King,  July  term,  1872.    AVestbrooli  u*.  Davis,  January  term,  1873. 
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§2327.  (2'IOK)  &ikfi  by  irudce^,.    A  trust)oc,  unks«  cxprc^^sly  authorlzf'd 
1)3^  tho  Aot  (jreatiaig  the  trust,  or  witli  the;  voluntary  (;onsx;nt  of  all  tfio  Ix'n- 
'diciarics,  haH  no  authority  to  soil  or  (;onv(;y  tho  oor|>ns  of'ili^i  trust (^-ibito, 
hut  suck  saks  must  Ijc  l)y  virtue  of  an.  (mlor  (.»f  tlie  Court  of  oliancery,  y^^is^.f^g.-..^^^ 
npoii  a  rc^>;ular  appb'cation  to  the  wime.     Suoli  a})plication  may  be  i^^d<-*Ac2'ofi^x^''>^. 
to  the  Judge  in  vacation,  on  full  nt)tice  to  all  parties  in  int<;r(«t,  and  the  p.  14«. 
order  for  such  sale  may  Ire  granted  at  chamlxins,  tfie  prr)C<3eding,s  to  be 
recorded  as  a})ovc  provided,,  on  application  for  appointment  of  trustees, 

iPormerty  thoJudgn  could  not  order  such  sole  at  Qharnbcrf :  10  Gju,  429*  Trustee  may  kt;11— 
when:  //;.  If  a  truHtce  buys  or  sells  to  himself:  14  G;i,.,  G.'W;  17  Ga.,  99.  Sale  to  f'-'iy  <;xpen«eH  of 
litigation  for  trnst  estate;  19  Ga,.,  285.  l^'rjiudulerit  sale  by  measure  of  dafHfijres :  20  Ga.,  2-00  •  'JA 
(xa.,  &\}6.    Sale  by  one  trustee  to  another:  24  (>a.,  591.    fSee  liiil  'oh.  Printui),  January  term,  1^7'i. 

§2328.  (2302.)  The  same.  Sales  by  trustees,  unless  otherwise  provided 
in  the  oixler,  shall  be  made  under  the  same  rules  and  restrictions,  in  every 
respect,  as  provided  for  sales  by  administrators  of  estates. 

§2329.  (2303.)  Purchaser  mth  notice.  The  purchaser  from  a  trustee, 
with  notice  actual  or  constructivo  of  the  trust,  holds  as  trustee  for  the 
beneficiaries;  if  the  purchase  be  bona  fide^  and  without  notice,  the  pur- 
chaser holds  the  property  freed  from  the  trust. 

stated  in  7  Ga.,  530:  19  Ga.,  66;  40  Ga.,  259;  41  Ga.,  202;  42  Ga.,  95.  " Mona  fides "  defined: 
Westbrook  vs.  Davis,  Jaimai-y  term,  1873. 

§2330.  (2304.)  Investment  in  stocks.     Any  trustee  holding  trust  funds  Act  of  1845,  c. 
may  invest  the  same  in  stocks,  bonds,  or  other  securities,  issued  by  this  J^^f^f  jgg^^ 
State,  making  a  true  return  of  the  price  paid,  and  time  of  purchase.  p-31.^ 
Such  invastments  shall  be  free  from  taxation  so  long  as  held  for  the  trust  p.  32.' 
estate.     Any  other  investments  of  trust  funds  must  be  made  under  an  ^igss. 
order  of  the  Superior  Court,  either  in  term,  or  granted  by  the  Judge  in 
vacation,  or  else  at  the  risk  of  the  trustee. 

Investment  of  funds  :  6  Ga.,  404.  Investment  changed  by  consent:  32  Ga.,  566.  What  inve?t=- 
meat  at  his  own  risk  :  38  Ga.,  304.  May  show  that  they  were  prudent :  Jh.  Change  of  investment : 
lb.  This  section  embraces  guardians  ;  policy  of  this  law  :  39  Ga.,  101.  Investment  in  Confederate 
money:  42  Ga.,  619.    Westbrook  vs.  Davis,  January  term,  1873. 

§2331.  (2305.)  3Iay  contract  for  labor.    [Trustees  may  make  contracts 
for  labor  or  service  with  persons  of  color,  or  with  white  persons,  for  the 
benefit  of  the  estates  of  their  cestui  que  trust,  upon  such  terms  as  they  deem  (a)  Acts  of  1866, 
best;  and  all  such  contracts,  made  in  good  faith,  shall  be  a  charge  uponP*^" 
and  bind  said  estates,  whenever  the  same  are  approved  by  the  Ordinary 
of  the  county.]     (a.) 

§2332.  (2306.)  Profds  made.  The  trustee  must  not  use  the  trust  funds 
to  his  own  profit.     He  is  liable  to  account  for  all  s^ich  profits  made. 

stated  in  38  Ga.,  452. 

§2333.   (2307.)    Folloioing  funds.     The  beneficiary  of  a  trust  estate  ^_ 
may  follow  the  funds  wherever  they  can  be  traced,  and  at  his  option,  may  '"^^^^'" 
affirm  or  reject  an  unauthorized  investment  by  the  trustee. 

§2334.  (2308.)  Disposition  of  income.  Trustees  are  authorized,  out  of 
the  income  of  the  estate,  to  pay  all  debts  incurred  for  its  protection  and 
preservation,  and  to  appropriate  a  sufficiency  of  the  balance  for  the  sup- 
port and  maintenance  of  the  beneficiaries  of  the  trust.  They  cannot 
encroach  upon  the  corpus  of  the  estate,  except  by  order  of  the  chancery 
Court. 

stated  in  9  Ga.,  223 :  13  Ga.,  165:  17  Ga.,  223 ;  25  Ga.,  240.  Expenses  of  litigation  for ;  19  Ga., 
285.  Individual  note  given  for  trust  estate:  25  Ga.,  240.  Neeegsaries:  41  Ga.,  59S ;  42  Ga..  57. 
Payment  of  debts  of  trust  estate  :  43  Ga.,  327. 

§2335.  (2309.)  Lien.  Trustees  are  not  authorized  to  create  any  lien 
upon  the  trust  estate,  except  such  as  are  given  by  law. 

§2336.  (2310.)  Debts  of  cestui  que  trust.     A  beneficiary  having  pos- 
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session  of  tlio  trust  estate,  or  when  the  trustee  fails  or  refuses  to  provide 
for  its  protection  and  preservation,  or  for  the  support  and  maintenance  of 
the  beneticiarv,  may,  thouo-li  a  feme  coverf,  contract  debts  for  those  pur- 
poses. The  trust  estate  of  such  beneticiarv  shall  be  liable  for  the  pay- 
ment of  such  debts. 

Trustee's  property  liable  for— when  :  27  Ga.,  5S9. 

^2337.  (2311.)  Sale  hj/  bencficiari/.     A  beneficiary  of  a  trust  estate,  of 
§1785.  ^'^ill  ^!^^  ^^^^  of  sound  mind,  may  vohintarily  sell  and  convey  any  portion 

of  her  interest  in  such  estate  to  any  person,  except  her  husband  or  her 
trustee,  and  upon  ap})lication  to  the  Court,  such  sale  may  be  confirmed, 
in  the  discretion  of  the  Court,  and  the  proceeds  reinvested  under  order 
of  the  Court. 

When  valid :  11  Ga..  f57.  Cenfui  Que  trust  might  sell  and  mortgage  in  this  case:  2  Kelly,  383. 
Sale  by  benofioiary  to  trustee:  11  Ga.,  67. 

Act  of  1S5:^M,      §2338.  (2312.)  Lien  on  estates  for  trust  funds.    The  estate  of  a  trustee, 
p.  70.  dying  chargeable  with  trust  funds  in  hand,  shall  be  appropriated,  first  to 

^3533,  u)  the  payment  of  such  indebtedness,  after  the  funeral  expenses,  in  prefer- 

ence to  all  other  liens  and  claims  whatever. 

Rank  of  trust  fund  in  distribution  :  1  Kelly,  266  ;  5  Ga.,  275  ;  10  Ga.,  65  ;  18  Ga.,  503  ;  30  Ga.,  534 
So  Ga..  184  ;  38  Ga..  75;  41  Ga.,  322 ;  44  Ga.,  306  ;  45  Ga.,  468.  Seabrook  vs.  Brady,  January  term,  1873* 

§2339.  (2313.)  Acceptance  of  trust.  The  acceptance  of  a  trust  is  nec- 
essary to  constitute  a  person  trustee :  it  may  be  done  by  acts,  as  well  as 
words.  After  acceptance,  no  disclaimer  will  remove  the  character  of 
trustee. 

"Where  there  is  no  acceptance:  27  Ga.,  309.  After  ncceptanqe,  cannot  set  up  title  adverse  to 
trust:  45  Ga.,  110.    Disclaimer:  30  Ga.,  770.    Section  cited:  42  Ga.,  114, 

§2340.  (2314.)  Extent  of  trustee^ s  estate.  Generally,  a  trustee  takes  an 
estate  as  large  and  extended  as  the  necessities  of  the  trust  require,  and 
no  more. 

§2341.  (2315.)  Belief  of  sureties.  Sureties  on  bonds  of  trustees  may 
be  relieved  from  liability  by  the  Judge  of  the  Superior  Court,  either  at  a 
Act  of  is.^9,  regular  term,  or  at  chambers,  upon  the  same  terms  and  conditions  as  pre- 
scribed for  the  relief  of  sureties  on  the  bonds  of  guardians  by  the  Or- 
dinary. 

§2342.  (2316.)  Comj)ensation.  Trustees,  for  their  service,  shall  be 
entitled  to  the  same  compensation  as  guardians  for  similar  services. 

"  Compensation :"  13  Ga.,  165  ;  14  Ga.,  416  ;  17  Ga.,  223. 

Trust  in  personalty  may  be  created  by  parol:  2  Kelly,  297;  10  Ga.,  535.  Parol  trust  engrafted 
on  deed— when  :  5  Ga.,  345  ;  13  Ga.,  193.  On  bill  of  sale  :  15  Ga.,  17<).  Parol  trust  in  land:  6  Ga., 
o«9.  Parol  evidence  as  to  written  trust,  which  is  discretionary:  11  Ga.,  195.  Parol  gift  does  not 
make  donee  trustee — when;  31  Ga.,  317.  Legal  title  in  trustee— when :  3  Kelly,  5;  7Ga.,  530;  20 
Ga.,  645;  30  Ga..  366;  42  Ga„  115.  "  As  trustees"--(lescriptio  personae— when  :  3  Kelly,  383;  6  Ga., 
530.  Trustee  for  payment  of  debts  :  6  Ga.,  404 ;  24  (hi.,  590.  Trover  by  trustee  :  6  Ga.,  530  ;  by  ce*itui 
qut  t'-uktH  :  2-?Ga.,  4^J9.  Trust  irrevokable — when:  10  Ga.,534.  Remainder  of  personalty  intrust: 
Jh.  Deed  to  receiver  from  trustee  :  11  Ga.,  594.  llusbnnd  as  agent  of  wife's  trust  estate  :  9  Ga,.,  223  ; 
as  trustee  of  wife:  12  Cla.,  195;  16(Ta.,  103;  27  Ga.,  309  ;  30  Ga .  446 ;  31  Ga.,  728;  32  Ga.,  696;  33  Ga.,  520 
Clark  v».  Way  6i  Taylor.  Ma,rch  term,  1864;  34  Ga.,  298;  35  (ra.,  184.  Ptenewal  of  suit  by  successive. 
trustees;  13  Ga..  5.5.  Liability  of  father  to  support  hnstard  sustains  trust :  15  Ga.,  175.  Trustee 
cannot  dismiss  bill  without  consent  of  beneficiary  :  18  Ga.,  374.  What  trust  administrator  cannot 
enibrco:  24  Ga.,  50t3.  Foreclosure  of  mortgage  by  trustee  :  20  Ga.,  72.  Liability  of  co-trustees  :  24 
Ga.,  670;  32  Ga..  31.  Eights  of  guardian  as  against  trustee:  20  Ga.,  783;  26  Ga.,  148;  32  Ga.,  264;  of 
executor:  32  Ga.,  696.  Proof  of  trust  by  circumstantial  evi<lenco :  26  Ga.,  625.  Death  of  benefi- 
ciary— effect  of:  27  Ga..  576;  of  trustee:  40  Ga..  219;  42  (In,.,  95.  Trustees  own  property  subject  to 
trust  debts— when:  27  Ga..  589.  Trusteeship  ends  when:  29  Ga.,  674.  Trustees  of  Georgia  Military 
Ac'idemy:  31  Ga..  273;  of  Hummerviile  Academy:  35  Ga.,  47.  Where  a  trust  terminates  Ijeforo 
final  judgment :  31  Gm.,  f)^)8.  Trustees  of  a  public  charity:  32  Ga.,  640.  Legatee  holds  a,s  trustee — 
when  :  29  (ja.,  553.  F^xecutor  holds  as  trustee  for  heirs— when  :  12  Ga.,  155;  25  Ga,,  549;  27  Ga.,  75  ; 
29  Ga..  553;  33  Ga..  520.  Counsel  fees— when  allowed  trustee:  29  Gn,.,  82;  .32  Ga.,  31.  Trustees  ap- 
pointed for  a  family  of  minors  entitled  to  homestea,d:  40  Ga.,  4.55.  When  one  conveyance  to  trustee 
directs  him  to  make  a  similar  one  to  a  third  person  :  29  Ga,.,  051.  Wliere  husbnnd  as  trustee  of  wife 
becornea  indebted  to  her  by  virtue  of  a  marriage  se,ttlemciit  duly  recorded:  Clark  vh.  Way  k  Tay- 
lor, .March  term.  IHi'A.  Trustee  after  accept;irice  of  trust  cnnnot  set  uj)  title  advcnse  to  trust:  4,o 
Ga.,  110.  ■'  (jrood  faith"  in  trustee  defined:  Westbrook  vs.  Davis,  .Ja,nuary  term,  1873.  See,  also, 
Brown  T*.  Tucker  :  £b. 

§2343.  Conveyance  to  churches^  etc.,  confirmed.  [All  deeds  of  convey- 
ance heretofore  made,  and  which  may  hereafter  be  made  to  any  person 
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or  persons,  for  any  lots  of  land  witliln  tlils  Stat/^,  to  any  cliun;li  or  rf;ll- 
ii^ious  sociicty,  or  to  trustees  for  the  nseofsiieh  e}iurr;h  or  rrJigioiis  soeir;ty, 
ibr  the  purposes  of  (;re(5tin^  ehurehes  or  meeting-houses,  are,  and  sliall  \)(t 
deenacd  and  taken  to  ho  good  and  valid,  and  available  in  law  ihr  the 
intents,  uses  and  purposes  eontained  in  said  deeds  of  eonveyanee;  and  all 
lots  of  land  so  eonveyed  shall  \hi  fully  and  absolutely  vested  in  sueh ''.i;  A^:t  of  1><(6, 
church  or  religious  society,  or  in  thciir  r(;spe(;tive  trust(jes,  fr>r  the  uses"*''* 
and  purposes  in  said  deed  expressed;  to  beholden  to  them,  or  their  trus- 
tees, for  their  use  by  succession,  according  to  the  morle  of  church  gov- 
ernment, or  rules  of  disctipline  exercised  by  such  churches  or  religicjus 
societies  respectively.]     (a.) 

§2344.   Trustees,  to  whom  subject.    [All  trustees  to  whom  conveyances 
are  or  shall  be  made,  for  the  purposes  expressed  in  the  preceding  section, 
shall  be  subject  to  the  authority  of  the  church  or  religious  society  for ^b)  Act  of  i so:. 
which  they  hold  the  same  in  trust,  and  may  be  expelled  from  said  trust   *^* 
by  such  church  or  society,  according  to  the  form  of  government  or  rules 
of  discipline  by  which  they  may  be  governed.]     (b.) 

§2345.  Vacancies,  how  filled.  [Every  church  or  religious  society  shall 
be,  and  are  hereby  authorized  and  empowered  to  fill  up  all  vacancies  which 
may  happen  in  the  said  trusts  by  death,  removal,  expulsion,  or  otherwise ; 
and  when  any  vacancy  shall  be  filled  up  the  same  shall  be  certified  under 
the  hand  or  hands  of  the  person  or  persons  presiding  in  the  said  society, 
and  according  to  the  form  of  government  or  discipline  practiced  by  said  (c)  Act  of  1805. 
church  or  society,  which  certificate  shall  express  the  name  of  the  person  *  ^'^'"  ^^'  ''^" 
appointed  to  fill  the  vacancy,  and  the  name  of  the  person  in  whose  place 
he  shall  be  appointed  ;  and  the  said  certificate  being  received  in  the  office 
of  the  clerk  of  the  Superior  Court  of  the  county  in  which  the  land  lies, 
the  person  so  appointed  to  fill  such  vacancy  shall  be  as  fully  vested  vrith 
such  trust  as  if  a  party  to  and  named  in  the  original  deed.]     (c.) 

§2346.  The  three  preceding  sections  construed.  [The  three  preceding 
sections  shall  be  so  construed  as  to  apply  to  all  societies,  whether  social, 
charitable,  secret,  masonic,  or  by  whatever  name  they  may  be  called,  and  '5,-^  p*;  I7I  "^^' 
all  criminal  laws  in  force  on  the  5th  of  March,  1856,  for  the  protection 
of  religious  societies,  shall  be  so  construed  as  to  apply  to  all  societies,  by 
whatever  name  they  may  be  called.]     (d.) 

§2347.  Societies  incorporated.  [Said  societies,  in  their  distinct  and 
proper  names,  by  their  trustees  or  officers,  shall  be  entitled  and  author- 
ized to  receive,  by  purchase,  gift  or  bequest,  all  property,  both  personal 
and  real,  and  they  shall  be  capable  in  law  of  suing  and  being  sued, 
pleading  and  being  impleaded,  contracting  and  being  contracted  with  ;(p^^p,j,^fi555_ 
and  they  are  hereby  made  bodies  politic  and  corporate  for  the  purposes  '^'  p-  -~~ 
named,  when  any  of  the  said  societies  shall  have  entered  their  names  as 
trustees  or  officers  of  any  such  societies,  for  the  purposes  herein  specified, 
and  they  shall  be  capable  in  law  of  defending  and  being  defended,  and 
entitled  to  all  the  benefits  of  the  three  preceding  sections  before  men- 
tioned :  Provided,  That  the  said  societies  shall  have  recorded  the  name, 
style  and  objects  of  their  association,  as  prescribed  by  laws  in  force  on 
the  said  5th  of  March,  1856.]     (e.) 
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TITLE  YI. 

OF  TITLE  AND  THE  MODE  OF  CONYEYAI^XE. 


Chapter  1.- 
Chapter  2.- 
Chai^er  3.- 
Chapter  4.- 
Chapter  5.- 
Chapter  6.- 
Chai^er  7.- 
Chapter  8.- 


■Of  Grants. 
■Of  Title  by  Will 

■Of  Title  by  Descent y  Administration,  etc, 
-Of  Title  by  Judicial  Sale, 
Of  Title  by  Contract, 
■Of  Title  by  Escheat  and  Forfeiture, 
■Of  Title  by  Frescription, 
•Of  Conveyances, 


CHAPTER  I. 

F    TITLE    BY    GRANT, 


Article  1.- 
Article  2.- 
Article  3.- 
Article  4.- 


■GeTierally, 
■Of  Head  Fights. 
■Of  Land  Lotteries. 
■Of  Frocessioning . 


\ 


ARTICLE  I. 


grants  generally. 


2:548.  What  is  title. 

ZM':).  And  perfect  title. 

2-'>50.  Origin  in  grant. 

2351 .  Form  of  grants. 

2.>52.  Errors  in  grants  maybe  corrected. 

Z^tb'i.  Proceedings  for  this  purpose. 

2.'i54.  Effect  of  ol/jections, 

2^i>5.  Issue— how  formed  and  tried. 


Shction. 

2356.  Question  of  law— how  decided. 

2357.  liling  of  papers. 

2358.  If  original  grant  is  lost. 

2359.  Effect  of  corrected  grant. 

2360.  How  grants  may  be  set  aside, 

2361.  How  impeached. 

2362.  Nothing  taken  by  implication. 
2303.  Presumption  of  a  grant. 


22221. 


§2348.  (2317.)  What  is  title.  Title  is  the  means  whereby  a  person^s 
right  to  property  is  established. 

§2349.  (2318.)  And  perfect  title.  One  person  may  have  the  right  of 
possession  and  another  the  right  of  property.  In  a  union  of  the  two  con- 
sists a  perfect  title. 

§2350.  (2319.)  Origin  in  grant.  The  title  to  all  lands  in  this  State 
originates  in  grants  from  the  government;  and,  since  its  independence, 
from  the  State. 

§2351.  (2320.)  Form  of  grants.  The  form  of  grants  heretofore  nscd  in 
this  State  is  here])y  established,  and  a  substantial  compliance  with  the 
same  shall  be  held  sufficient. 
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§2352.   (2'521.)   Errors  in  f/rantn  may  he  Cf/rrecM.     Tl)f;   followjDj^ 
errors  in  tfic  issiiiiip^  and  rccorclin^^  of  ^nuits  may  Ix;  corrr'rtt(;(],  viz.:  ^^^'7  y^^^^f  ^^27  (^ 
error  in  the  name  or  rcsldenee  of  i\n',  <r\"A]\U:<'.,  or  tlie  Jor'ation,  or  r;[iarac- n.'dv;.   Af;t  of 
ter,  or  boundary  of  the    land,  or  In    any    oilier    matter  or  tljin^jc   ^-^^n- Actor  lijT.  c. 
nected  with  tlie  ap|)h'eation  for  or  Ls.sninjr  of  the  grant,  or  in  n;(;ordIng  [>^[;J;i%2f'v!'2!ii. 
transcri!)ing  tlie  names  of  aj)f)lieants  for  draws,  or  of  fortunate  drawers  in 
the  several  hmd  lotteries,  or  any  omission  in  any  of  tin;  oiliees,  or  on  the 
jmrt  of  any  of  the  agents  of  the  State,  or  any  other  mistake  in  the  record- 
ing thereof,  or  any  other  error  whereby  the  true  grantee  is  deprived  of  or 
jeoparded  in  his  right. 

On  Act  of  1837:  7  Ga.,  172;  17  Ga.,  548.    On  Act  of  1827-8:  17  Ga.,  518. 

§2353.    (2322.)  FroGeeding  for  this  purpose.     In  all  such  cases  the 
application  must  be  made  in  writing  to  the  Governor,  and  evidence  pro- 
duced to  him  that  notice  in  writing  of  the  nature  and  time  of  the  ap])li-^^t^f  1^(^28.  c. 
cation  has  been  served  upon  every  person  who  may  be  in  any  manner  I'^Jf-^  ^^'')/^ 
interested  in  the  question;  and  if  no  objection  be  filed,  and  satisfactory  Acrofi^^.c! 
evidence  of  the  error  or  mistake  be  produced  and  submitted  in  writing,  ^''^'^^' 
the  Governor  may  pass  an  order  requiring  the  error  to  be  corrected,  and, 
if  necessary,  a  new  grant  to  be  issued  upon  the  first  grant  being  delivered 
up  to  be  canceled. 

AVhen  order  is  void :  10  Ga.,  465.    How  corrected :  37  Ga.,  560. 

§2354.  (2323.)  Effect  of  objections.  If  objections  be  filed,  and  it  shall 
appear  that  such  objections  will  interfere  with  the  vested  rights  of  other 
bo7ia  fide  claimants,  the  Governor  shall  refuse  to  make  such  correction, 
but  leave  the  parties  to  their  judicial  remedies. 

§2355.  (2324.)  Issue,  how  formed  and  tried.  If  the  fact  is  doubtful  as 
to  the  interference  with  the  vested  rights  of  others,  the  Governor  may 
cause  an  issue  to  be  made,  and  to  certify  the  same  to  the  Superior  Court 
of  the  county  where  the  land  lies,  requiring  the  Court  to  cause  the  same 
to  be  tried  before  a  special  jury,  and  have  their  verdict  certified  to  him. 

stated  in  15  Ga.,  491. 

§2356.  (2325.)  Question  of  law,  hoic  decided.  If  the  doubt  arises  upon 
a  question  of  law,  the  Governor  may  certify  the  same  to  the  Judges  of  the 
Supreme  Court,  and  request  their  written  opinion  of  the  same  to  be 
returned  to  him. 

§2357.  (2326.)  Filing  of  papers.  All  the  papers  and  evidence  upon 
every  such  application  shall  be  filed  and  preserved  in  the  Executive 
office. 

§2358.  (2327.)  If  original  grant  is  lost.  If  the  applicant  for  a  cor- 
rected grant  shall  not  be  able  to  produce  the  original  grant  to  be  canceled, 
the  Governor  may  issue  the  corrected  grant,  after  advertising  for  six 
months  at  the  expense  of  the  applicant,  for  any  objection  to  be  filed. 

§2359.  (2328.)  Effect  of  corrected  grants.  All  corrected  grants  shall 
take  effect  from  the  time  of  the  issue  of  the  original  grant,  but  shall  not 
affect  the  vested  rights  of  bona  fide  purchasers  without  notice,  and  all 
corrected  grants  shall  bear  upon  their  fiice  a  note  of  the  correction  made, 
and  the  date  of  the  Executive  order  under  which  it  was  made. 

§2360.  (2329.)  How  grants  may  be  set  aside.     Grants  issued  by  the  - 
State  may  be  set  aside  by  the  Su]:)erior  Court  of  the  county  where  the 
land  lies,  upon  a  writ  of  scire  facias,  on  the  ground  that  the  same  were  ''^' ' 
obtained  by  fraud,  or  willful  misrepresentations  by  the  grantee,  or  those 
in  privity  with  him,  to  the  officers  of  the  State ;  or  on  the  ground  of  col- 
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lusiou  botwcoTi  the  gTaiitec  and  tlio  said  officers  ;  or  of  frauds  accident  or 
mistake  bv  the  otlieers  known  to  the  grantee. 

Mistake,  frnml.  misreprosontntion? :  8  Ga..  54G;  10  Ga...  192,  465;  20  Ga.,  571  ;  32  Gn..  574;  41  Ga.* 
Sl»7.  Srirc/acins:  7  Ga..  172;  10  G;\..  4rv5 ;  17Gn..  548;  20  Ga.,  571.  Appeal  from  dccit'ions  on:  27 
Ga..  55,x  Ciiunot  be  t'ollatoi-ally  attaokod:  10  Ga.,  4(35;  15  Ga.,  491;  20Ga.,  795;  37  G a.,  5150.  See, 
also,  Johnson  t>>.  ^^'alker.  .lanuaiw  term,  1873. 

§23(U.  (23o0.)  How  impeached.  Grants  may  be  impeached  before  the 
Courts  where  they  are  void  npoii  their  face,  or  are  issued  without  authority 
of  law,  or  against  a  ])rohibition  in  a  statute,  or  for  property  to  wliich  the 
State  had  no  title.  But  mere  irregularities  in  the  proceedings  to  obtain 
them  shall  not  be  inquired  into,  nor  can  a  mistake  in  the  name  of  the 
grantee  be  proved  by  paroL 


Act  of  1857, 
p.  5S. 


2?702,  2234. 


Parol   evi- 

a.,  58; 
uity  : 

§2362.  (2331.)  Nothing  taken  by  implication.  A  grantee  of  lands  or 
a  franchise,  takes  nothing  by  implication,  but  is  confined  to  the  terms  of 
his  charter ;  but  every  presumption  is  in  favor  of  a  grant. 

Grants  of  exclusive  privilege?;  3  Kelly.  31,  9Ga.,  213,  475;  24  Ga.,  445;  33  Ga.,  GOl.  "Takes 
nothing  by  implication  "  6  Ga..  130;  9  Ga.,  213,  517.  Every  presumption:  9  Ga.,  359,  517;  10  Ga.,  191; 
20  Ga.,  467.    On  Act  of  1857 :  27  Ga.,  58 ;  on  i->roviso  in :  32  Ga.,  348. 

§2363.  (2332.)  Presumption  of  a  gi^ant.  Twenty  years'  possession  of 
land  under  a  claim  of  right,  wlien  the  same  is  subject  to  entry  and  grant, 
shall  authorize  the  Courts  to  presume  a  grant. 

When  presumed:  20  Ga.,  467. 

General  X«)TE.— Act  of  1834  constitutional :  2  Kelly,  146;  Act  of  1843  constitutional:  13  Ga., 
170.  Grantors  hold  subject  to  right  to  take  property  for  pubblic  use:  3  Kelly,  31.  Gi'ant  to  riparian 
land:  6  Ga.,  141,  541.  Grantee  of  State  rights  of:  10  Ga.,  191.  Interest  of  drawer  before  grant 
issues  not  subject  to  levy  and  sale  :  12  Ga.,  340.  Loss  of  seal  of  State  :  14  Ga.,  252.  What  signature 
necessary  :  Ih.  Rule  in  England  :  lb.  Copy  grant  as  evidence  :  14  Ga.  252 ;  26  Ga.,  638  ;  27  Ga.,  58.  Deed 
made  by  drawer  before  and  after  grant  issues  :  15  Ga.,  521 ;  22  Ga.,  112.  Ignorance  by  grantee  that  cer- 
tain land  was  included  in  his  grant :  16  Ga.,  593.  Enrollment  in  office  of  Secretary  of  State  :  17 
Ga.,  547.  Drawer  has,  before  grant  vendable,  interest:  19  Ga.,  557;  23  Ga.,  383  ;  24  Ga..  150,  489;  27 
Ga..  418.  Grant  not  invalid  because  it  conveys  to  one  person  more  than  1,000  acres  of  land— con- 
solidation of  grants  :  16Ga.,  593:  31  Ga.,  699.  Head  right  grants:  20  Ga.,  795;  29  Ga.,  754.  Grant 
'*  to  heirs  "  of  A,  valid  :  20  Ga.,  803.  Ejectment  by  administrator  of  deceased  drawer  of  lot :  22 Ga., 
107.  Demise  to  "  Brady  "  supported  by  grant  to  "  Braddy  :"  23  Ga.,  161.  Grant  to  "  orphans  of  A,", 
who  had  only  one:  23  Ga.,  382.  Certificate  from  Executive  office  as  evidence:  27  Ga.,  58,  211 ;  29 
Ga..  78.  Recital  in  grant  of  surveyor's  advertisement ;  31  Ga.,  593.  Granted  land  escheated,  when  : 
37  Ga.,  569. 


ARTICLE  II. 


OF     HEAD      RIGHTS. 


Section. 
Z^/A.  Lands  subject  to  head  rights. 
2365.  Irregularities  do  not  avoid,  etc. 
'Z'0].  Former  acts  continued. 
2367.  Court  of  Ordinary. 
2308.  Application  for  warrant,  etc. 
2.%9.  Preference  to  first  filed. 
2.370.  Caveat. 


Section. 

2371.  Warrant. 

2372.  His  certificate  if  the  land  is  granted. 

2373.  False  return  by  surveyor. 

2374.  Duty  of  Clerk. 

2375.  (xrant  how  obtained. 

2376.  Interest  not  subject  to  levy,  etc. 

2377.  Grants  must  be  had  in  two  years. 


§2304.  (2333.)  Lands  subject  to  head  rights.  The  lands  heretofore 
declared  l>y  la^v  to  be  suljject  to  entry  under  the  various  Acts  granting 
head  rights,  shall  so  continue  without  any  further  act  extending  the  time. 

What  lands  subject:  14  Ga..  116 ;  28  Ga..  582. 

§230.5.  (2334.)  Irregularities  do  not  avoid  past  grants.  All  grants 
heretofore  issued  on  warrants  granted  by  land  Courts,  professing  to  be 
constituted  under  .said  Acts,  shall  be  held  valid  and  good,  notwithstanding 

*  See  Cobb's  Digest,  pp.  662,  680  ;  Acta  of  1851-2,  pp.  248,  249 ;  Acts  of  1853-7,  pp.  73,  77  ;  Acts  of 
1855-6,  pp.  255,  2-57 ;  Act  of  1857  p.  120;  Act  of  158,  p.  94. 
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one  or  more  Justices  of  the  Inferior  Court  may  liave  <ronstitutefl  tlieland 
Court,  an(]  iiotv/ithstandiii^  any  otlu^r  irn.'gularity  nf>t  the  result  of  or 
amounting  to  fraud. 

§23G6.  (2335.)  Former  acts  continued.  "Jlie  several  Acts  opening  land 
Courts  in  different  counties,  and  all  Acts  ajriendatr)ry  of  the  sam(;,  shall 
remain  in  force  after  the  adoption  of  this  Code  in  th(;  same  maimer  as  if 
the  same  were  of  force  prior  to  su(;h  adoption,  except  so  far  as  changed 
by  this  Article. 

§2367.  (2330.)  Onlindry'H  CovH  HludUje  the  IxifnA  Court.   The  Ordinary 
of  each  county  shall  hereafter  constitute  the  land  Court,  and  all  the  V^>^'^'- ■^/%l~^ '^~f;.\^''^ 
ers  of  the  land  Court  are  hereby  transferred  to  said  Ordinary,  to  be  exer-  ihi'c.  p.  W. 
cised  only  at  a  regular  terra  thereof.  * 

"  Land  Court :"  16  Ga.,  537  ;  20  Ga.,  795. 

§2368.  (2337.)  Application  for  warrants — hoio  made.  All  afipliea- 
tions  for  warrants  shall  be  made  in  writing  to  said  Ordinary,  and  shall 
specify,  as  accurately  as  possible,  the  vacant  land  for  which  a  warrant  is 
sought;  and  written  notice,  at  least  ten  days  before  the  date  of  applica- 
tion, shall  be  served  by  the  sheriff  or  his  deputy  on  the  person  in  pos-^^.^  of  1853- '54, 
session,  if  any,  and  on  each  owner  of  land  adjoining  the  land  alleged  top- 1?-  ^^1''^ 
be  vacant,  if  such  owner  resides  in  the  county.  If  he  is  a  non-resident,  that 
fact  shall  be  returned  by  the  officer,  and  the  Ordinary  shall  adopt  such 
means  as  he  deems  proper  to  convey  notice  to  him.  The  record  must  show 
the  names  of  the  persons  notified,  and  the  grant  shall  be  valid  against  no 
other  owner  of  adjacent  lands. 

Applications— how  made :  14  Ga.,  349 ;  notice :  33  296. 

§2369.  (2338.)  Preference  to  first  filed,  or  person  in  possession.     All 
such  applications  shall  be  filed  by  the  Ordinary  as  received,  and  when  Act  of  ittt.  c. 
two  or  more  applications  are  filed  for  the  same  land  the  first  filed  shall  fg^g^Jj^^^^^^/^^ 
have  the  preference,  unless  one  of  the  applicants  be  in  actual  or  construc- 
tive possession,  in  which  case  he  shall  have  the  preference. 

On  proviso  in  Act  of  1853-4 :  33  Ga.,  296. 

§2370.  (2339.)   Caveat.    Any  owner  of  the  adjacent  land  or  lands  cov- 
ered by  the  application,  may  file  a  caveat  to  the  issuing  a  warrant,  or  to 
the  granting  of  the  land,  at  any  time  before  the  certified  plat  of  the  same 
is  transmitted  to  the  office  of  the  Secretary  of  State,  and  such  applica-  ^^^  ^^  ^-^^  ^ 
tion  and  caveat  shall  be  transmitted  by  said  Ordinary  to  the  Superior  P^^*\n6.  Aet^ri 
Court  of  the  county,  to  be  there  tried  as  other  land  cases.     The  final    "^ '   '^' 
judgment  of  the  Superior  Court  shall  be  certified  by  its  clerk  back  to  the 
land  Court. 

Judge  of  Superior  Courts :  10  Ga.,  191 ;  14  Ga.,  349.    Trial  of  caveats  :  Ih. 

§2371.  (2340.)  Warrant.  If  no  caveat  is  filed,  or  if  filed,  is  not  sus- 
tained, the  said  Ordinary  shall  issue  a  warrant  directed  to  the  county 
surveyor,  requiring  him  to  view  the  land  alleged  to  lie  vacant,  and  if 
upon  due  examination  of  the  adjoining  surveys  he  is  satisfied  that  the 
same  is  vacant,  to  make  an  accurate  survey  and  plat  of  the  same  and 
return  the  plat  to  the  said  Ordinary  with  his  oflicial  certificate  as  to  its 
accuracy,  the  time  of  survey,  and  his  opinion  that  the  same  is  vacant. 
Notice  of  the  time  of  survey  shall  be  given  to  all  the  owners  of  adjacent 
lands,  resident  within  the  county,  by  the  county  surveyor  at  least  ten 
days  before  the  time  appointed,  and  like  notice  of  any  delay  or  postpone- 
ment of  the  time. 

Requisites  of  warrant:  14  Ga.,  349;  29  Ga.,  754;  33  Ga.,  296.    Amendment  of:  29  Ga„  753. 
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§2372.  (2:vU.)  His  ccrfificafe  if  the  land  is  granted.  If  the  county 
surveyor  shall  be  satisfied  that  the  Liuil  is  not  vacant,  he  shall  certify  the 
lliet  to  the  Ordinary  issuing-  the  warrant,  with  the  name  of  the  grantee  or 
grantees,  to  whom,  in  his  opinion,  the  same  has  been  granted,  and  return 
the  warrant  to  the  Ordinary.  The  applicant,  if  he  sees  proper,  may  take 
issue  upon  such  return,  and  such  issue  shall  be  transmitted  to  the  Supe- 
nor  Court,  in  like  manner  as  a  caveat,  to  be  there  tried.  The  Superior 
Court  shall  give  notice  in  the  most  practicable  manner  to  the  owner  or 
owners  of  the  old  grant  or  grants  of  the  pendency  of  such  issue  before  the 
trial  of  the  same.  If  the  issue  is  found  for  the  applicant  the  survey  shall 
proceed. 

§2373.  (2342.)  False  return  by  surveyor.  Any  county  surveyor  who 
shall  knowingly  or  without  due  ])recaution  certify  as  vacant,  land  covered 
by  a  former  grant,  shall  be  liable,  with  his  sureties  on  his  bond,  to  the 
owner  of  such  land  for  double  the  value  of  the  same,  at  any  time  before 
the  trial  of  the  cause. 

§2374.  (2343.)  Duty  of  Ordinary.  It  shall  be  the  duty  of  the  Ordi- 
nary to  record  accurately  all  such  plats  as  shall  be  ordered  to  be  sent  to 
the  Secretary  of  State's  office  to  be  granted. 

§2375.  (2344.)  Grant,  how  obtained.  When  a  survey  of  vacant  land 
is  returned  by  the  county  surveyor,  and  no  caveat  is  filed,  or  if  filed  is 
not  sustained,  the  Ordinary  shall  pass  an  order  declaring  the  application 
sustained  and  the  report  of  the  surveyor  confirmed,  and  direct  the  plat  of 
the  survey,  together  with  a  certified  copy  of  the  order,  to  be  forwarded 
to  the  office  of  the  Secretary  of  State,  by  whom  it  shall  be  recorded,  and 
a  grant  to  the  land  to  the  aj)plicant,  or  his  assignee,  shall  be  made  and 
Lssued  as  in  other  cases. 

§2376.  (2345.)  Interest  not  subject  to  levy,  etc.  Though  subject  to  be 
assigned,  the  interest  of  tlie  applicant  in  the  land  surveyed  shall  not  be 
subject  to  levy  and  sale  prior  to  the  issuing  of  the  grant. 

§2377.  (2346.)  Grants  must  be  had  in  two  years.  If  a  grant  is  not 
applied  for  in  two  years  from  the  passing  of  the  final  order  by  the  land 
Court,  the  land  shall  be  considered  vacant,  and  subject  to  resurvey  under 
head  rights. 


ARTICLE  III. 


OF    LAND    LOTTERIES. 


Skcttov. 
2^>~H.  Former  Acts  continued. 
2379.  ]l.;verted  lots. 
2.jS0.  Lists  ol'revarted  lots. 


Section. 

2081.  Certain  lands  to  be  sold. 

2082.  l*roceeds,  how  disposed  of, 
2383.  Commissions,  etc.,  of  Ordinaries. 


§2378.  (2347.)  Former  Ads  continued.    The  several  Acts  in  reference 

See  c.  pp.  ^si,  to  the  various  land  lotteries,  heretofore  authorized  by  this  State,  so  far  as 

\%-'ti,%!^\z.  the  same  are  now  in  force,  shall  remain  of  the  same  effect  and  validity  as 

if  this  Code  was  not  adopted,  except  so  far  as  the  same  may  be  modified 

l)y  the  operation  thereof. 

§2379.  (2348.)  Reverted  lots.  All  lands  reverting  to  the  State  under 
the  operation  of  these  laws,  and  not  yet  disposed  of,  and  all  reserves  still 
belonging  to  the  State,  shall  remain  the  property  of  the  State,  until 
further  action  by  the  Legislature.     And  all  such,   together  with  all 
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Article  4.— Processioning. 


uiigranted  lands  now  within  tlio  l)oun(],s  oi'  tlio  Stato,  nnd  not  Hubjoot  to 
^nxut  under  its  laws,  arc;  iK^nihy  j)l(!d^^(!rl  an<l  s(!t  aj)art  to  be  appropriate^! 
by  tlui  J^egislatiire  to  the;  (;;uisf!  or(;(liieation  in  this  Stat(\ 

§2380.  Secretary  of  State  .sJi/Ut  f/lve  Ordinaries  lid  of  lands.     [It  shall 
be  the  duty  of  the  Se(;r(!tary  of  State  to  furnish  each  Ordinary  in  the 
State  with  a  list  of  all  the  uuf^rantxHl  and  rciverted  lots  of  land  lyin^  in  r-g  Act9ofl^72, 
their  respective  counties,  and  from  time  to  time,  in  like  manner  to  notify^'*"'  * 
them  of  all  lots  which  may  hereafter  revert  to  the  State  in  their  said  coun- 
ties.]    (a.) 

§2381.  Certain  land  to  be  sold.  [All  lots  of  land  in  the  State,  which 
have  not  been  g-ranted,  or  for  which  grants  have  been  issued,  but  not  yet 
si«:ned  by  the  Governor,  and  all  lots  which  have  reverted,  or  may  here-.,.  A^f-^rnwro 
alter  revert  to  the  State,  snail  be  sold  to  tlie  highest  bidder,  under  such  p. 57. 
rules  and  regulations  as  govern  sheriff's  sales,  by  the  Ordinary  of  the 
county  in  which  said  lot  or  lots  lie,  whose  duty  it  shall  be  to  attend  per- 
sonally to  said  sale.]     (b.) 

§2382.  Prooeeds,  how  disposed  of.  [It  shall  be  the  duty  of  each  Ordi- 
nary of  the  State  to  remit  the  money  realized  from  the  sale  of  lands  in 
his  county,  as  aforesaid,  together  with  a  statement  of  the  number  of  lot, 
or  lots  sold,  district  and  section,  and  price  realized  from  each,  to  the^^^  ^^^^  ^^^^^^ 
Trea.surer  of  the  State,  within  thirty  days  after  such  sale,  after  deducting  p.  57. 
therefrom  the  legal  expenses  of  advertising,  and  the  sums  of  money  thus 
realized,  shall  be,  and  they  are  hereby  pledged  and  set  apart,  to  be  appro- 
priated by  the  Legislature  to  the  cause  of  education  in  the  State.]    (c.) 

§2383.  Commission  and  liability  of  Ordinaries.  [The  Ordinaries  shall 
be  entitled  to  receive  the  same  commission  for  their  services  in  the  sale  of 
such  lands,  as  the  sheriffs  of  the  State  are  now  allowed  by  law  for  the  sale 
of  lands  under  executions,  and  for  the  faithful  performance  of  their  duty, 
and  the  full,  fair  and  prompt  return  of  the  money  realized  from  such  sale, 
they  shall  be  liable  on  their  official  bonds  as  Ordinaries,  and  the  measure 
of  damages  upon  such  bond,  in  case  of  misconduct  upon  the  part  of  such 
officer  in  the  performance  of  the  duty  herein  imposed,  shall  be  the  value,,, .  .     .i.-.^ 

^111     'IT  1  n     ^  '  I'll  T  PI       (cl)Act3  of  lb.2, 

01  the  land,  including  the  cost  oi  the  suit  upon  his  bond,  and  cost  oi  the  pp.  57, 5S. 
Court,  which  said  suit  upon  said  bond,  shall  be  brought  in  the  name  of 
the  State  by  the  Solicitor  General  of  the  circuit  in  which  the  defoulting 
officer  may  reside,  and  the  recovery  shall  be  transmitted  by  the  Solicitor 
General  to  the  Treasurer  of  the  State,  there  to  be  deposited  and  applied 
as  provided  for  in  the  preceding  section.]     (d.) 

Gknerat,  Note.— Fraudulent  draw:  11  Gra.,  284;  32Ga.,  528;  Johnson  vt.  Walker.  January 
term,  1873.  Drawer  has  vondable  interest  before  grant:  19  Ga.,  557 ;  23  Ga.,  3S3 ;  24  Ga.,  150,  4S9 ;  27 
Ga.,  418. 


AETICLE  lY. 


PROCESSIONING. 


Section. 

2384.  Appointment  of  proeessioners. 

2385.  What  is  processioning. 

2386.  Surveyor's  duty. 

23s7.  Rules  in  disputed  lines. 

2388.  General  reputation — when  evidence. 


Sectton. 

2389.  Adverse  possession. 

2390.  Protest  and  appeal,  etc. 

2391.  Fees. 
2:-;92.  Return. 

2393.  Land  cut  off  by  running  stream. 


§2384.  (2349.)  Appointment  of  proeessioners.     The  Ordinary  of  each 
county  shall,  at  the  second  term  of  his  Court,  on  every  second  year, 
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Processioning. 

*  *  ri-,v!  r.    apiH^int  tlivoe  snitablo  por;^ons  in  overv  iwilitia  district  in  tlie  county,  who 

Act  of  17\'S.  V .        '  '  .  i«   1         1    /»  1       *     T         •  •  1       1      • 

p.ji6.^  Act  of  shall  oc  procc^sloncl•s  oi  land  lor  that  district,  until  then*  successors  are 
.\ot 'of  "iS53-T>4,  appointed.  Vacancies  may  be  liHed  in  the  same  manner  at  anytime.  If 
*'•  ''^'  none  are  appointed  the  Ordinary  shall  appoint,  at  any  regular  term,  on 

the  a]>plication  of  any  hmd  owner. 

§*2;)85.  (2350.)  What  is  processioning.  Eyery  owner  of  hind,  any 
portion  of  which  lies  in  any  district,  though  the  remainder  lies  in  an 
adjoining  district,  or  an  adjoining  county,  who  desires  the  lines  around 
his  entire  tract  to  be  suryeyed  and  marked  anew,  shall  apply  to  the  pro- 
cessioners  of  said  district  to  appoint  a  day  when  a  majority  of  tlicm,  with 
Act  of  i":^.  c.  the  county  surveyor,  will  trace  and  mark  the  said  lines.  Ten  days' 
^'-  '^'"  M-ritten  notice  of  the  time  of  such  running  and  marking  shall  be  given 

to  all  the  owners  of  adjoining  lands,  if  resident  within  this  State  ;  and 
the  jn'ocessioners  shall  not  proceed  to  run  and  mark  such  lines  until  sat- 
isfactory evidence  of  the  service  of  such  notice  shall  be  produced  to 
them. 

§2386.  (2351.)  Surveyor's  duty.  It  shall  be  the  duty  of  the  county 
surveyor,  with  the  processioners,  taking  all  due  precaution  to  arrive  at 
the  true  lines,  to  trace  out  and  plainly  mark  the  same.  The  surveyor 
shall  make  out  and  certify  a  plat  of  the  same,  and  deliver  a  copy  thereof 
to  the  applicant ;  and  in  all  future  disputes  arising  in  reference  to  the 
boundary  lines  of  such  tract,  with  any  owner  of  adjoining  lands,  having 
due  notice  of  such  processioning,  such  plat,  and  the  lines  so  marked, 
shall  he  2:)rima  facie  correct,  and  such  plat,  certified  as  aforesaid,  shall  be 
admissible  in  evidence,  without  further  proof. 

§2387.  (2352.)  Rules  in  disputed  lines.  In  all  cases  of  disputed  lines 
the  following  rules  shall  be  respected  and  followed  :  Natural  landmarks, 
being  less  liable  to  change,  and  not  capable  of  counterfeit,  shall  be  the 
most  conclusive  evidence ;  ancient  or  genuine  landmarks,  such  as  corner 
station  or  marked  trees,  shall  control  the  course  and  distances  called  fox 
by  the  survey.  If  the  corners  are  established,  and  the  lines  not  marked, 
a  straight  line,  as  required  by  the  plat,  shall  be  run,  but  an  established 
marked  line,  though  crooked,  shall  not  be  overruled  ;  courses  and  dis- 
tances sliall  be  resorted  to  in  the  absence  of  higher  evidence. 

General  rules  as  to  boundaries,  stated:  16  Ga.,  141. 

§2388.  (2353.)  General  reputation,  when  evidenee.  General  reputation 
in  the  neighborhood  shall  be  evidence  as  to  ancient  landmarks  of  more 
than  thirty  years'  standing,  and  acquiescence  for  seven  years,  by  acts  or 
declarations,  of  adjoining  land-owners,  shall  establish  a  dividing  line. 

Boundaries  proved  by  hearsay — when:  16  Ga.,  141. 

§2389.  (2354.)  Adverse  possession.  Where  actual  possession  has  been 
22679.  }iji(^|^  under  a  claim  of  right,  for  more  than  seven  years,  such  claim  shall 

be  respected,  and  the  lines  so  marked  as  not  to  interfere  with  such  pos- 
session. 

§2390.  (2355.)  Protest  and  apperd  to  Superior  Court.  Any  owner  of 
adjoining  lands  who  may  be  dissatisfied  with  the  lines,  as  run  and  marked 
])y  the  processioners  and  surveyor,  may  file  his  protest  thereto  with  the 
processioners,  within  thirty  days  after  such  lines  are  run  and  marked, 
specifying  therein  the  lines  objected  to,  and  the  true  line,  as  claimed  by 
him  ;  and  it  shall  be  the  duty  of  the  processioners  to  return  all  the  papers, 
including  tlie  pJat  made  by  the  surveyor,  with  such  protest,  to  the  clerk 
of  the  Superior  Court  of  the  county  or  counties  where  the  disputed  land 
lies,  (copies  being  sent  to  the  adjoining  county,)  and  it  shall  be  the  duty 


PART  II.— TITLE  VI.— CHAPTER  IT. 


413 


Article  1.— Of  tho  niiturc;  of  w\\\H—-hy  whom  und  how  exc/^uted. 


of  the  clerk  to  enter  the  same  on  tlie  insue  doekct,  oh  other  causes,  to  ])'t 
tried  in  tlie  same  manner,  and  under  tlie  same  rules  as  otJier  cases.  'J'he 
verdict  of  the  jury,  and  tlie  judgment  of  the  (Jourt,  shall  be  framed  to 
me(!t  the  isHU(^  tried  and  decidetL 

§2391.  (2:)5G.)  FccH.     The  applicant  shall   pay  to  each  of  the  prof^es- 
sioners  one  dollar  ])er  day  for  his  services,  and   to   the  county  surveyor  Act  of  isis,  C. 
two  dollars  j)er  day  for  his  services.     If  a  pi'otest  is  fih;d,  the  costs  of  the 
Court  shall  bide  the  issue. 

§2392.  (2357.)   Jlefurn.     The  ])rocessioners  shall  make  a  return   ^^^^ct  of  1799  c. 
their  acts,  together  with  the  ])lat  of  the  surveyor,  to  the  Ordinaiy  of  thei^.  7i8. 
county,  to  be  kej)t  on  file  in  his  office. 

§2393.  (2358.)  Land  cut  off'  by  runiiing  stream.  When  any  water 
course  is  one  of  the  boundary  lines  of  a  tract  of  land,  and  its  course 
shall   have   been  chantrcd   by  nature  or  art,  so  that  its  ])resent  channel 

.        •  •  ^  ct  of  1818  C 

shall  cut  off  a  part  of  said   land,  tlie  processioncrs  and   surveyor  shall  p.  ti'j. 
certify  the   fact,  and   the  plat   of  the  surveyor  shall    ])lainly  mark    the 
original  and  present  channels,  designating  the  exact  quantity  of  land  so 
cut  off. 


CHAPTER  11. 

OF    TITLE     BY    WILL. 


Aeticle  1. — Of  the  Nature  of  Wills,  etc. 
Article  2. — Of  Probate  and  its  Effects, 
Article  3. — Of  the  Executor. 
Article  4. — Of  Devises  and  Legacies. 
Article  5. —  Of  Revocation. 
Article  6. —  Of  Nuncupative  Wills. 


ARTICLE   I. 


OF   THE   nature   OF  WILLS — BY   WHOM   AND   HOW   EXECUTED. 


Section. 

2394.  What  is  a  ivill. 

2395.  Form. 

23%.  Mny  be  both  deed  and  will. 
2397.  Mutual  "vvills. 
2S9S.  AVhen  a  will  takes  effect. 
2391).  Power  of  testator. 

2400.  Will  may  be  good  in  part,  etc. 

2401.  Will  should  be  voluntary. 

2402.  Fraud  vitiates. 

2403.  Mistake  vitiates  pro  tanto. 

2404.  Codicil. 

2405.  Who  may  make  a  will. 

2406.  Infants. 

•  2407.  Insane  persons. 


Section. 

2408.  Eccentricity,  imbecility,  etc, 

2409.  Amount  of  capacity  necessary. 

2410.  Wills  of  married  women. 

2411.  Conviction  of  crime,  etc. 

2412.  Of  blind  mutes. 

2413.  Interpreter. 

2414.  Formalities  of  execution, 

2415.  Attested  by  illiterate  persons, 

2416.  Time  of  competency  of  witnesse: 

2417.  Elfect  of  witness  being  legatee. 

2418.  Ivnowledxe  of  contents. 

2419.  Oharitabfe  devises. 

2420.  Discretion  to  executors. 


§2394.  (2359.)    What  is  a  icill.   A  will  is  the  legal  expression  of  a  maii^s 
wishes  as  to  the  disposition  of  his  property  after  his  death. 

Defined:  2  Kelly,  36. 

§2395.  (2360.)  Form.     No  particular  form  of  words  is  necessary  to 
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22470. 


?24]1. 


Of  the  nature  of  wills— by  whom  and  how  eseouted. 


oonstituto  :i  Avill  ;  aiul  in  nil  oases,  to  determine  the  character  of  an  instru- 
nient,  whetlior  it  is  tostainentary  or  not,  the  test  is  the  intention  of  the 
maker,  from  the  >vhole  instrument,  read  in  the  light  of  the  surronnding 
{2601.  eirenmstanees.     If  sneh  intention  be  to  convey  a.  present  estate,  though 

the  possession  be  postponed  until  after  his  death,  the  instrument  is  a 
deed  ;  if  the  intention  be  to  convey  an  interest,  accruing  and  having  effect 
only  after  his  death,  it  is  a  "svill. 

Dood  or  will :  2  Kelly.  31 :  3  Kelly,  m,  5t>9  ;  1  Ga..  52,  75;  6  Cm.,  515;  8  Ga..  460  ;  10  Ga.,  50G;  13 
Cm..  51(i:  17  G:i..  234.  207:  20  G:i..  707;  22  G;v..  400,  472.  401 :  2S  Ga.,  OS,  330;  29  (Ja.,  077:  31  Ga.,  720:  32 
Ga.,  oSO;  41  Ga.,  212^  "Intention  :"  2  Kelly,  31;  8  Ga..  450;  12  Ga.,  47.  Test  is.  is  the  estate  to  pass 
\intil  his  death  :  2  Kelly,  ;-il ;  veatlirnied  in  41  Ga.,  214.  Test  is,  does  the  legal  estate  in  the  property 
disposed  of  pass  by  it :  3  Kelly.  400;  4  (xa.,  52.  Test  is,  intention  of  maker  as  to  chiiraetcr  of  estate 
;)iul  as  to  time  when  the  estate  is  to  have  effect:  4  Gn,,  75.  Instrument  in  form  of  deed  of  gift:  3 
Kelly,  500.  "  Surrounding  eirenmstanees  :"  12Ga.,  47;  14G;i.,  370;  17  (4a.,  207.  Whole  instrument : 
12  Ga..  102.  302;  15  Ga.,  123;  41  Ga,,  554.    Deed  or  will— depends  upon  its  operation  :  17  Ga.,  207. 

§2390.  (2361.)  3Iai/  he  both  deed  and.  ttnlL  An  instrument  may  have 
effect  in  part  as  a  deed  and  in  part  as  a  will,  even  as  to  the  same  property. 

Stated  in  6  Ga..  516. 

§2397.  (2362.)  Midual  ic'dls.  Mutual  wills  may  be  made  either  sepa- 
rately or  jointly,  and  in  such  case  the  revocation  of  one  is  the  destruction 
of  the  other. 

Mutual  will:  28  Ga.,  98. 

§2398.  (2363.)  V/hcn  a  icill  takes  effect.  A  will  takes  effect  instantly 
upon  the  death  of  the  testator,  however  long  the  probate  may  be  post- 
poned. 

§2399.  (2364.)  Power  of  testedors.  A  testator,  by  his  will,  may  make 
any  disposition  of  his  property  not  inconsistent  with  the  laws  or  contrary 
to  the  policy  of  the  State ;  he  may  bequeath  his  entire  estate  to  strangers, 
to  the  exclusion  of  his  wife  and  children,  but  in  such  case  the  will  should 
be  closely  scrutinized,  and,  upon  the  slightest  evidence  of  aberration  of 
intellect,  or  collusion,  or  fraud,  or  any  undue  influence  or  unfair  dealing, 
probate  should  be  refused. 

"  Laws  and  policy  of  State"— manumission  of  slaves :  4  Ga.,  445 ;  6  Ga..  539;  10  Ga.,  204;  16  Ga., 
496;  18  Ga.,  127,  130;  19  Ga.,  35,  237  ;  21  Ga.,  21 ;  22  Ga.,  28  ;  24  Ga.,  461 ;  25  Ga.,  109,  420;  26  Ga.,  225; 
30Ga.,  101,  2.53,  808;  38  Gi.,75,  655;  40  Ga..,  24;  42  Ga.,  178;  43  Ga.,  143.  See,  also,  Anderson  vs. 
Green,  .luly  term,  1872;  Bennett  t)-s.  A\''illiiims:  lb.  Exolusi6n  of  members  of  family:  6  Ga.,  325. 
Test— whether  lawful  or  unlawful :  26  Ga.,  690. 

§2400.  (2365.)  May  he  good  in  pa,rt  and  had  in  part  If  a  will  be 
legal  in  part  and  illegal  in  part,  that  which  is  legal  may  be  sustained, 
unless  the  whole  will  so  constitute  one  testamentary  scheme  that  the  legal 
alone  cannot  give  effect  to  the  testator's  intention  ;  in  such  case  the  whole 
will  fails. 

Stated  in  18  Ga.,  130;  19  Ga.,  237;  21  Ga.,  552;  26  Ga.,  227;  30  Ga.,  808 ;  34  Ga.,  459:  38  Ga.,  75. 

§2401.  (2366.)  Will  si lould  he  voluntary.  The  very  nature  of  a  will 
rcf[uires  that  it  should  be  freely  and  voluntarily  executed :  hence,  any- 
thing which  destroys  this  freedom  of  volition  invalidates  a  will ;  such  as 
fraiuhilent  practices  upon  testator's  fears,  affections  or  sympathies ;  duress 
or  any  undue  influence  whereby  the  will  of  another  is  substituted  for  the 
wishes  of  the  testator. 

Undue  influence  defined  :  6  Ga.,  .325 ;  must  amount  to  fear  and  force  :  21  Ga.,  552 ;  acts  of  kind- 
nes.s  of  guardian:  Ih.  Evidence  as  to:  MGa.,  28ii:  18Ga.,  294;  20  Ga.,  709.  Presumittion  as  to 
where  executor  is  principiil  legatee:  17Ga.,  .304.  Duress:  20  Ga,.,  1.5.  Law  ns  to— applicable  to 
deed."?  is  also  applicable  to  wills:  21  Ga.,  575.  \¥hcre  testatrix  is  aged  and  infirm  in  mind  and  body 
and  will  is  impeftched  for  fniud  in  heJ  son.  the  principal  lei?atee:  28  Ga.,  52.  Wh;i,t  evidence  suf- 
ficient to  warr;int  charKcs  ms  to  un'lue  intluence:  29  Ga.,  565.  Undue  influence,  althoutrh  the  tes- 
tator mav  have  a  mind  of  sufRcient  sanity  for  freneral  purposes:  32  Ga.,  325.  See,  also,  I)ennis  vs. 
Weeks,  .July  term,  1872. 

§2402.  (2367.)  Fraud  vitiates.  A  will  procured  by  misrepresentations 
or  fraud  of  any  kind,  to  the  injury  of  tlie  heirs  at  law,  is  void. 


Fraud  distinct  from  importunity  and  undue  influence:  11  Ga.,  338. 
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§2403.  (2308.)  3fldahe  vitiatcM pro  tanto,  A  will  fixeriutcd  iiruV-r  a 
mistake  of  iiiet  Jis  to  tlie  exist(!n(;(;  or  c.orHliirjt  of  tlio  lioirs  at  law  of  tlie 
testator  is  inoperative,  so  far  as  siieli  lieir  at  law  is  concerned,  but  the  tes- 
tator sliall  be  (l(K!med  to  have  died  intestate  as  to  hirn. 

§2404.  (23G9.)   Codicil.     A  codi(;il  is  an  addition  or  supplement  to  a 
will,  either  to  add  to,  take  from,  or  altcT  the  provisions  of  the  will.     It  ^^2478. 
must  be  executed  with  the  same  formality  as  a  will,  and,  when  achnltted 
to  probate,  forms  a  part  of  the  wilL 

Revocation  by :  38  Ga.,  562;  ^5  (hi.,  G31. 

§2405.  (2370.)  Who  may  make  a  will.  Every  person  is  entitled  to 
make  a  will,  unless  laboring  under  some  disability  of  the  law.  Tliis  dis- 
ability arises  either  from  a  want  of  capacity  or  a  want  of  perfect  liberty 
of  action. 

§2406.  (2371.)  Infants.  Infants  under  fourteen  years  of  age  arc  con- 
sidered wanting  in  that  discretion  necessary  to  make  a  will. 

Will  of  minor:  20  Ga.,  737. 

§2407.  (2372.)  Insane  persons.  An  insane  person  cannot  generally 
make  a  wnll.  A  lunatic  may,  during  a  lucid  interval.  A  monomaniac 
may  make  a  will,  if  the  will  is  in  no  way  the  result  of  or  connected  w^ith  that 
monomania.  In  all  such  cases  it  must  appear  that  the  testament  does 
speak  the  wishes  of  the  testator,  unbiased  by  the  mental  disease  with 
which  he  is  aifected. 

Opinions  of  witnesses  as  to:  6Ga..  324:  36  Ga.,  64  ;  of  phj'sicians:  6Ga.,  324;  affirmatirennd 
negative  testimony  as  to:  lb.  Testator  non  co^npos :  lb.  Insanity— presumption  of  its  continu- 
ance: llGa.,  338;  23  Ga.,  267.  Inquisition  finding  party  a  lunatic — effect  of :  23  Ga.,  267.  Charge 
of  tlie  Court  where  the  will  is  alleged  to  be  the  result  of  a  special  delusion  against  the  caveator: 
24  Ga.,  040.  Onus  as  to  proof  of  lucid  interval :  27  Ga.,  620.  See,  also,  Gardner  et  al.  vs.  Lamback, 
July  term,  1872;  Dennis  tjs.  Weeks:   lb. 

§2408.  (2373.)  EccentriGity ,  imbecility,  etc.  Eccentricity  of  habit  or 
thought  does  not  deprive  a  person  of  the  power  of  making  a  testament ; 
old  age,  and  the  weakness  of  intellect  resulting  therefrom,  does  not,  of 
itself,  constitute  incapacity.  If  that  weakness  amounts  to  imbecility,  the 
testamentary  capacity  is  gone.  In  cases  of  doubt  as  to  the  extent  of  this 
weakness,  tlie  reasonable  or  unreasonable  disposition  of  his  estiite  should 
have  much  weight  in  the  decision  of  the  question. 

stated  in  6  Ga.,  325. 

§2409.  (2374.)  Amount  of  capacity  necessary.  An  incapacity  to  con- 
tract may  co-exist  with  a  capacity  to  make  a  will ;  the  amount  of  intel- 
lect necessary  to  constitute  testamentary  capacity,  is  that  which  is  necessaiy 
to  enable  the  party  to  have  a  decided  and  rational  desire  as  to  the  dispo- 
sition of  his  property.  His  desire  must  be  decided,  in  distinction  from 
the  wavering,  vacillating  fancies  of  a  distempered  intellect.  It  must  be 
rational,  in  distinction  from  the  ravings  of  a  madman,  the  silly  pratings 
of  an  idiot,  the  childish  whims  of  imbecility,  or  the  excited  vagaries  of  a 
drunkard. 

"  Incapacity  to  contract :"  6  Ga.,  325  ;  11  Ga..  337.  Testamentary  capacity  to  be  determined  by 
condition  of  testator's  mind  at  time  of  executing  the  will :  11  Ga.,  3:^7;  evidence  of  the  jiame :  lb.,- 
incappcitj*  at  one  period  :  lb.  Sayings  of  testator  as  evidence  of:  14  Ga.,  2S6.  Testator  in  sinking 
or  dying  state :  18  Ga,,40:  Ragan  rv.  Ragan,  March  term,  1864.  Not  necessary  that  testator  be 
able  to  ci'iticise  accurately  the  provisions  of  the  will :  20  Ga.,  709.  Cipablo  unless  totally  devoid 
of  reason:  21  Ga.,  552.  Testamentary  capacity  defined;  33  Ga.,  56;  Ragan  r*-.  Ragan,  March 
term,  1864. 

§2410.  (2375.)  Wills  of  married  icomen.  Married  women  are  inca- 
pable of  making  wills  for  want  of  perfect  liberty  of  action,  being  pre- 
sumed to  be  under  the  control  of  their  liusbands.  A  married  woman 
may  make  a  will  in  the  following  cases  : 

1.  Where  express  power   to  will   her  separate  estate  is  reserved  or 
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nveo. 


granted  to  lior  in  tlio  instrument  creating  the  same,  or  by  marriage  con- 
tract. 

"Where  such  power  i?:  srivon  in  A'nlid  articles  of  separation:  8  Ga.,  341.  Such  power  reserved— 
Trhen:  19  Oa..  (>02:  '3  Ga..  480.  Probate  of  sueh  will:  25  Ga.,  480.  Where  a  particular  mode  of 
dispo.-iition  by  will  is  pointed  out  in  the  marriage  settlement:  9  Ga.,  199;  9  Ga.,  223. 

2.  ^^'hcu  having  a  separate  estate,  absohitely,  or  an  estate  in  expect- 
ancv,  licr  husband  consents  to  her  disposing  of  the  same  by  AvilL 

Consent  oi!  husband  :  oO  Ga.,  500. 

3.  AMiere  her  will  is  in  execntion  of  a  power  vested  in  her. 

4.  AVlienever  bv  reason  of  the  abandonment  of  her  husband,  or  a 
divorce  from  bed  and  board,  or  for  other  cause,  the  law  declares  her  to 
have  the  right  of  a  feme  sole  as  to  her  owm  earnings. 

Real  estate  purchased  by  wife's  separate  earnings;  36  Ga.,  500. 

§2411.  (2376.)  Conviction  of  crime  and  imj)risonment  Conviction  of 
crime  in  no  case  deprives  a  person  of  the  power  of  making  a  will ;  nor 
does  any  imprisonment,  unless  such  imprisonment  be  used  as  duress  to 
compel  the  person  to  make  a  testament  different  from  his  own  will. 

§2412.  (2377.)  Of  blind  mutes.  A  person  deaf,  dumb,  and  blind, 
may  make  a  will  in  this  State  :  Provided^  the  interpreter  and  scrivener 
are  both  attesting  witnesses  thereto,  and  are  both  examined  upon  the 
motion  for  ])robate  of  the  same.  In  such  cases,  strict  scrutiny  into  the 
transaction  should  precede  the  admission  of  the  paper  to  record. 

Deaf  and  dumb :  6  Ga.,  325.    Blind :  7  Ga.,  564 ;  28  Ga.,  382. 

§2413.  (2378.)  Interpreter.  In  all  cases  when  an  interpreter  is  neces- 
sary to  convey  to  the  scrivener  or  to  the  witnesses  the  wishes  of  the  tes- 
tator, such  interpreter  must  ])e  a  person  competent  to  be  a  witness,  and 
must  be  sworn  on  the  motion  for  probate,  if  within  the  jurisdiction  of 
the  Court. 

Interpreter :  6  Ga..  324. 

§2414.  (2379.)  Formcdities  of  execution.     All    wdlls  (except  nuncupa-. 
Act^of  ls5i-'52,  tive  wills)  disposing  of  realty  or  personalty,  must  be  in  writing,  signed 
by  the  party  making  the  same,  or  by  some  other  person  in  his  presence, 
and  by  his  express  directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  testator  by  three  or  more  competent  witnesses. 

Opinions  of  subscribing  witnesses  as  to  sanity  :  6  Ga.,  324 ;  18  Ga.,  40 ;  36  Ga.,  64 ;  41  Ga.,  696,  It 
is  necessary  that  the  situation  of  testator  and  witnesses  is  such  tthat  the  former  may  see  the  latter 
sign  :  6  Ga.,  5^9  ;  23  Ga.,  441 ;  26  Ga..  294,  625.  Wills  of  personalty  :  7  Ga.,  438  ;  14  Ga.,  596.  Attest- 
ation clause  without  witnesses  :  14  Ga.,  189.  Subscribing  witness — rule  as  to  production  of— in  pro- 
bate :  17  Ga.,  405,  412.  On  Act  of  1852  as  to  wills  of  personalty :  18  Ga.,  1,  471 ;  26  Ga..  031.  "  Credible 
witness  "in  the  statute  of  frauds  :  18  Ga.,  40;  "in  the  presence,"  etc. :  Ih.  One  cannot  sign  for 
another:  19  Ga.,  390.  "Three  witnesses"  necessary:  20  Ga.,  338.  They  may  testify  that  they 
signed  in  testator's  presence,  whether  the  attestation  so  states  or  not:  24  Ga.,  640.  "  In  writing" — 
whole  will  must  ha  ah  origine :  'dO  Ga.,  167.  Testator's  acknowledgment  of  his  signature  before 
the  witnesses :  30  Ga.,  808.  They  need  not  sign  in  presence  of  each  other:  Ih,  "Subscribe  in 
presence  of  testator" — presuinption  as  to  :  33  Ga..,  289.  Their  recognition  of  such  signature  insuf- 
ficient: /6.  and  40  Ga.,  122.  Signature  below  the  attestation  clause:  41  Ga,.,  690 ;  request  to  sign 
as  witness  :  76.  ,•  "  attesting  "  defined  :  Ih.  What  signing  by  testator  sufficient :  Ragan  V8.  Eagan, 
March  term,  1864;  "or  by  some  other  riorson:"  Jb.  Killing  in  18  Ga,.,  40,  as  to  testator's  cognizance 
of  fact  of  attestation  is  o6i<er  .•  Ih.  This  point  is  a  question  for  the  jury:  lb.  What  attestation 
sufficient:  45  Ga.,  415. 

§2415.  (2380.)  Attestation  by  illiterate  persons.  A  witness  may  attest 
by  his  mark,  provided  he  can  swear  to  the  same ;  but  one  witness  cannot 
subscribe  the  name  of  another,  even  in  his  presence  and  by  his  direction. 

Attestation  by  mark  proper  where  witness  cannot  write :  19  Ga.,  396. 

§2416.  (2381.)  Time  of  competency  of  v;itness.  The  question  of  com- 
petency of  the  witness  relates  to  the  time  of  his  testifying;  but  a  witness 
competent  at  the  time  of  attestation,  cannot  d(,'feat  the  will  by  rendering 
himself  incompetent  prior  to  the  time  of  probate,  but  in  such  cases  his 
testimony  shall  be  received,  submitting  its  credibility  to  the  jury. 
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§2417.  (2382.)  Effect  of  vntneHH  being  le/jaMc,  U  a  sub.S(;ribing  wit- 
ness is  also  a  legatee  or  a  devisee  under  the  will,  the  witness  is  w>rnpetent, 
but  the  legaey  or  devise  is  void  ;  hut  a  husband  may  be  a  witness  to  a 
will  by  which  a  l(!ga(;y  er(;atin<^  a  separate  estate  is  given  to  his  wil^.',  the 
iaet  going  only  to  his  credit. 

§2418.  (2383.)  Kaowlc(J//e  of  cfmtc/atH.  Jn  all  cases,  a  laiowledge  of 
the  contents  of  the  paper  by  the  testator  is  necessary  to  its  validity;  but 
usually,  where  a  testator  can  read  and  write,  his  signature  or  the  acknow- 
ledgment of  his  signature,  is  sufficient.  If,  however,  the  scrivener  or 
his  immediate  relations  are  large  beneficiaries  under  the  will,  greater 
proof  will  be  necessary  to  show  a  knowledge  of  the  contents  by  the  tes- 
tator. 

Stated  in  5  Ga..  456 ;  12  Ga.,  69 ;  20  Ga.,  709 ;  24  Ga.,  325 :  26  Ga.,  690 ;  30  Ga.,  102. 

§2419.  (2384.)  Charitable  clevises.  No  person  leaving  a  wife  or  child, 
or  descendants  of  child,  shall,  by  will,  devise  more  than  one-third  of  his 
estate  to  any  charitable,  religious,  educational,  or  civil  institution  to  the 
exclusion  of  such  wife  or  child  ;  and  in  all  cases  tha  will  containing  such 
devise  shall  be  executed  at  least  ninety  days  before  the  death  of  the  tes- 
tator, or  such  devise  shall  be  void. 

This  section  applies  only  to  such  testators  as  leave  a  wife,  or  child,  or  descendants  of  child :  37 
Ga.,  283. 

§2420.  (2385.)  Discretion  to  executors.  A  testator  may  by  will  dis- 
pense w^ith  the  necessity  of  his  executor  making  inventory  or  returns  : 
Provided,  the  same  does  not  work  any  injury  to  creditors  or  third  per- 
sons, other  than  legatees  under  the  will. 

General  Note. — Opinions  of  witness — when  admissible:  6  Ga.,  324;  36  Ga.,  64.  Unfinished 
will:  7  Ga.,  438:  14Ga.,  596;  20  Ga..  15.  Executor  must  introduce  will  as  part  of  title — when:  9 
Ga.,  55.  Devise  of  house  to  wife  during  natural  life  and  widowhood,  to  be  kept  open  to  poor  and 
unfortunate  children  :  10  Ga.,  293.  Intestacy  as  to  portion  of  estate  :  12  Ga.,  155;  25  Ga.,  549;  27 
Ga.,  75;  29[Ga.,553;  32  Ga.,  597:  33  Ga.,  520.  Heirs— when  disinherited  :  12  Ga.,  156;  29  Ga.,  561.  Pre- 
sumption as  to  disposition  of  property :  12  Ga.,  156.  Heirs  take  ^er  stirpe — when:  12  Ga..  362. 
Number  of  witnesses  necessary  to  prove  execution  :  17  Ga.,  364.  Issue  of  property  bequeathed  :  18 
Ga.,  711.  Use  and  profits  of  land  given — when  :  20  Ga.,  549.  Certainty  in  testator  s  wishes  :  21  Ga., 
21,  265;  25  Ga.,  430;  32  Ga.,  597.  Power  of  appointment  by  will  or  deed  :  23  Ga.,  467.  Will  dispos- 
ing of  property  as  the  laws  of  distribution  would  decide  it:  24  Ga.,  640.  Will  disposing  of  prop- 
erty, not  testators:  25  Ga.,  76.  Power — execution  must  fail  before  the  property,  its  subject,  can  be 
distributed:  25  Ga.,  549.  That  the  jury  do  not  think  the  provisions  of  a  will  morally  right,  not 
sufficient  to  set  it  aside:  28  Ga,,  382.  Recognition  of  void  will:  26  Ga.,  625.  Will  executed  in 
accordance  with  ante-nuptial  agreement :  30  Ga.,  598.  Foreign  will  as  muniment  of  title  :  31  Ga., 
593.  Scaling  ordinance  of  1865  does  not  apply  to  :  36  Ga.,  653.  Will  valid  at  time  of  execution  and 
of  testator's  death,  but  invalid  during  an  intermediate  period:  40  Ga.,  18 ;  43  Ga.,  142.  See,  also, 
Jordan  vs.  Miller,  July  term,  1872  ;  McElrath  vs.  Haley,  January  term,  1873. 

Construction  of  Wills.— iex  ?oci  governs  as  to :  3Kelly, 432;  29Ga.,310.  Word  "children:" 
3  Kelly.  551;  4  Ga.,  377,  461 ;  15  Ga.,  124,  202;  23  Ga.,  536;  25  Ga.,  549;  30  Ga.,  167,  638,  977:  31  Ga., 
166;  36  Ga..  272,  638.  "Allow:"  11  Ga.,  67;  12  Ga.,  192.  "Descendants:"  20  Ga.,  480:  25  Ga.,  420.  • 
"  Whole  estate,  real  and  personal:"  20  Ga.,  791.  "  Wha.t  may  remain  of  my  said  estate  :"  24  Ga., 
102,  103.  "  Or  "  construed  "  and  "  when  :  lb.,  and  30  Ga.,  707 ;  39  Ga.,  653.  "  Maturity  :"  24  Ga..  103. 
"  Each  "  when  there  are  two  sets  of  children ;"  24  Ga.,  375.  "  Blood  relations  of  nearest  kin  :"  27 
Ga.,  321.  Construed  so  as  to  give  effect  to  every  part :  28  Ga.,  377.  Courts  lean  to  such  a  construc- 
tion as  will  dispose  of  property  in  accordance  with  the  statute  of  distributions :  27  Ga.,  324.  '"  Heirs 
in  law  of  son  :"  33  Ga..  454.  "  Heirs  of  full  blood  :"  40  Ga.,  562.  "  Heir  "  equivalent  to  "  heirs  :" 
17  Ga.,  280:  23  Ga.,  383.  "  Heirs:"  45  Ga.,  301.  Constructions  postponing  indefinitely  the  absolute 
vesting  of  estates,  not  favored:  Fountain  vs.  Urquhart,  March  term,  1864.  Words  referring  to 
death:  23Ga.,  129;  Fountain  vs.  Urquhart,  March  term.  1864,  and  Palmer  v-s.  Mathews:  Ih.  See, 
also,  Clark  v.t.  Harker,  January  term,  1873.  For  the  construction  of  certain  legacies,  see  general 
note  on  Article  IV. 
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Article  2.— Of  probate  and  its  effect. 


ARTICLE  II. 


OF  PROBATE  AND  ITS  EFFECT. 


Secttox. 

L'4"J1.  ,Turi-:ilu'tion  of  Ordinary. 

2■Jl^-^  Prob:ito  in  jinothcr  t'ounty. 

i!42."^.  In  aiuUhor  form. 

1^4114.  In  solemn  form. 

1]4"J3.  himitjition  of  seven  years. 

124L\\  Probate  in  v;ioation. 

1^4l!7.  Notice  to  heirs. 

»4lIS.  luiardian  <((/  lifem  for  minors. 

242i'.  Examination  by  commission. 


Skctiox. 
2!:'0.  Will  must  be  filed. 
24ol.  Copy  of  will  when  established. 
21S2.  Originiil  will  t»  be  kept  on  tile. 
2488.   ForeiKU  will. 
2181.  AVho  may  otter  a  Avill. 
2485.  "When  it  must  be  otfered. 
248o,  E enunciation  final. 
2437.  Admission  of  executors  or  legn4.ec. 


1331. 


Act  of  1S38,  C. 
p.  2S5. 


§242L  (2380.)  Jio'isdlotion  of  Ordinary.  The  Court  of  Ordinary 
has  exclusive  jurisdiction  over  the  probate  of  wills.  The  residence  of 
testator  at  his  death  gives  jurisdiction  to  the  Ordinary  of  tliat  county. 

Jurisdiction  to  establish  copy  of  lost  Avill :  21  Ga.,  18.  May  he  interpret  wills  :  21  Ga.,  45,  His 
jurisdiction  of  will  disposing  ot  propertj' as  the  laws  of  distribution  would  decide:  24  Ga.,  640. 
Eciuity  jurisdiction,  if  it  exists  at  all,  would  only  extend  to  cases  where  probate  in  Court  of  Ordi- 
nary would  be  not  attainable :  27  Ga.,  17.  Circuit  Courts  of  United  States  have  no  jurisdiction  :  43 
Ga.,  142. 

§2422.  (2387.)  Probate  in  another  county.  If  the  testator  shall  die 
out  of  the  county  of  his  residence,  and  the  witnesses  to  his  will  shall 
reside  in  the  county  where  he  died,  the  Ordinary  of  the  latter  county 
may  receive  the  probate  in  common  form  of  such  will,  and  transmit  it,  • 
certified  under  his  seal  of  office,  together  with  the  original  will,  to  the 
Ordinary  of  the  county  of  the  testator's  residence;  and  such  certified 
probate  shall  authorize  the  latter  Court  to  grant  probate  and  admit  to 
record  in  common  form,  and  to  grant  letters  testamentary  or  of  administra- 
tion therein :  Provided  always^  that  no  caveat  is  filed  to  such  probate  and 
record. 

§2423.  (2388.)  In  common  form.  Probate  of  a  will  may  be  either  in 
common  or  solemn  form.  In  the  former  case,  upon  the  testimony  of  a 
single  subscribing  witness,  and  without  notice  to  any  one,  the  will  may 
be  proven  and  admitted  to  record.  But  such  probate  and  record  is  not 
conclusive  upon  any  one  interested  in  the  estate  adversely  to  the  will ; 
and  if  afterward  set  aside,  does  not  protect  the  executor  in  any  of  his  acts 
further  than  the  payment  of  the  debts  of  the  estate.  Purchasers  under 
sales  from  him,  legally  made,  will  be  protected,  if  hcma  fide  and  without 
•  notice. 

Proof  in  common  form  consists  of  what:  13  Ga.,  171. 

§2424.  (2389.)  In  solemn  form.  Probate  by  the  witnesses,  or  in  solemn 
form,  is  where,  after  due  notice  to  all  the  heirs  at  law,  the  will  is  proven 
Act  of  1859,  p.  by  all  the  witnesses  in  existence  and  within  the  jurisdiction  of  the  Court, 
or  by  proof  of  their  signatures,  and  that  of  the  testator,  the  witnesses 
being  dead,  and  ordered  to  record;  such  probate  is  conclusive  upon  all 
the  parties  notified,  and  all  the  legatees  under  the  will  who  are  repre- 
sented in  the  executor. 

Proof  in  solemn  form  consists  of  what:  13  Ga.,  171.  Conclusive  unless  procured  by  fraud  or 
collusion:  Ih.  Effect  of  jud^tnent  against  executor  on  rule  to  prove  will  in  solemn  form:  Ih. 
Heirs  and  legatees  :  23  Ga,„  809.  In  application  for  citation  calling  on  executor  to  prove  will  in 
this  form,  prima,  focie  case  must  be  made :  76. 

§242.5.  (2300.)  IJmitation  of  seven  years.     Probate  in  common  form 

^^^^^l[^;f  h(sQom(iS  condusWc  upon  all  parties  in   interest  after  the  expiration  of 

\m-''m,  p.  2;^.  seven  years  from  the  time  of  such  probate,  except  minor  heirs  at  law,  who 

require  ])roof  in  solemn  form  and  intcr]:>ose  a  caveat  at  any  time  within 

four  years  after  arrival  at  age.     In  such  cases,  if  the  will  is  refused  pro- 
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Wtc  nnd  rcconl  in  soltimn  form,  an  intestfu-y  s;liall  Im  (Ir-clnrcr!  only  as 
to  such  minor,  and  lujt  as  to  others  who.se  ri<^ht  to  CK.tmat  h  harn'<]  \>y 
lapse  of  time. 

At  common  law:  4if5!a.,445:  such  propatc  hrjld  to  be  rjoYiclncivc  nKJiinst  minor  in  tliin  c;ip<;:  18 
<^;k,  742.    Viom  not  bind  heir  who  had  no  notice :  2.'J  Ga.,  %^-L    Hco  Ander-on  vh.  Ortcn,  July  term, 

1872. 

§2426.  (2391.)  Prohale  in  vacation.    Probate  in.  eommon   form  may 
be  taken  by  the  Ordinary  at  any  time  during  vacation,  but  tiio  onlf^r^^^^^ 
admitting  the  will  to  reeord,  and  granting  letters  t<i.stamentary,  shall  be 
granted  only  at  a  regular  term. 

§2427.  (2392.)  NoUcg  to  heirs.  Notice  of  a  motion  for  pro})ate  in  sol- 
emn form  must  be  personal,  if  the  party  resides  in  the  State,  and  at  lea.st 
ten  days  before  the  term  of  the  Court  when  the  pn)bate  is  to  be  made ; 
if  the  residence  be  without  the  State,  or  unknown,  then  the  Court  shall 
pass  such  order,  as  to  publication,  as  will  tend  most  effectually  to  give 
notice.  The  records  of  the  Courts  shall  show  the  persons  notifieil,  and 
the  character  of  the  notice  given. 

Notice  not  given,  heir  not  bound:  23  Ga.,3B2.  Five  days  notice  to  widow  where  she  is  in  a  novel 
and  distressed  conditions  29  Ga.,  509t  Notice  to  husband,  where  wife  is  next  of  kin,  not  notice  to 
her;  30Ga.,  3^0. 

§2428.  (2393.)  Guardiaris  ad  litem,  for  minors.     If  any  of  the  per-  ^^^  ^^^  j^^g^ 
sons  interested  as  heirs  be  minors,  or  of  unsound  mind,  guardians  adv-^^- 
Utem  shall  be  appointed  by  the  Court^  or  the  probate  shall  not  be  conclu-  ^i-S2i. 
sive  as  to  them. 

If  appointed,  it  is  conclusive  :  13  Ga.,  172. 

§2429.  (2394.)  Exumhiation  by  commission.  Witnesses  to  w^ills  may  be 
examined  by  commission,  in  the  same  cases,  and  under  the  same  circum-  .  ,     .  . 
stances,  as  other  witnesses  in  other  cases,  and  the  Ordinary  shall  have  p.  34. 
power  to  issue  commissions  to  take  testimony,  and  to  compel  the  attend- 
ance of  witnesses  in  like  manner  with  the  Superior  Court. 

§2430.  (2395.)    Will  must  be  filed     Every  person  having  possession  of 
a  will  must  file  the  same  with  the  Ordinary  of  the  county  having  juris-Act  of  1792,  c. 
diction  ;  and  on  failure  to  do  so,  the  Ordinary  may  issue  process  as  for     ^ 
contempt,  and  fine  and  imprison  the  person  thus  withholding  the  paper, 
until  the  same  shall  be  delivered. 

§2431.  (2396.)  Copy  of  a  toill  ivhen  established.  If  a  w^ll  be  lost  or 
destroyed  subsequent  to  the  death,  or  without  the  consent  of  the  testator. 
a  copy  of  the  same,  clearly  proved  to  be  such  by  the  subscribing  wit- 
nesses and  other  evidence,  may  be  admitted  to  probate  and  record  in  lieu 
of  the  original ;  but  in  every  such  case  the  presumption  is  of  revocation 
by  the  testator,  and  that  presumption  must  be  rebutted  by  proof. 

Testator  during  last  illness  induced  to  destroy  will :  13  Ga.,  63.  Where  will  is  lost  copy  should 
be  established,  then  probated  and  recox-ded  :  14  Ga.,  186.  On  Act  of  1799 :  21  Ga.,  13.  Execution  of 
will  must  be  proven  as  in  case  of  probate  in  solemn  form :  39  Ga.,  16S. 

§2432.  (2397.)   Original  tcill  to  remain  in  office.     The  original  will, 
when  proved  and  recorded,  shall  remain  on  file  in  the  office  of  the  Ordi-  '^'^' 
nary,  and  certified  copies  thereof  shall  be  evidence  in  any  cause  and  in 
any  Court  in  this  State. 

Not  evidence  until  proved :  2  Kelly,  31 ;  14  Ga.,  1S6.  As  evidence  of  title :  G  Ga.,  443 ;  25  Ga,.  76 ; 
in  trover  :  27  Ga.,  447.  As  ancient  document :  12  Ga.,  267  ;  14  Ga.,  1S6.  Evidence  AVhere  both  par- 
ties claim  under  it:  24  Ga.,  518 ;  stated  in  25  Ga.,  479. 

§2433.  (2398.)  Foreign  loilL     If  a  party  claims  title  to  personalty  in 
this  State,  under  a  will  of  a  non-resident,  executed  and  admitted  to  pro-  ^ 
bate  in  another  State,  a  copy  of  said  ^vill,  and  the  probate  thereof,  and    * 
the  order  admitting  the  same  to  record,  according  to  the  laws  of  such 
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other  Stnto,  when  ]->ropcrly  certiiied  under  the  laws  of  the  United  States 
shall  bo  adniittod  in  evidence  in  place  of  the  original. 

Copy  confonnins:  to  Act  of  Conpross:  31  tia.,  593. 

§2434.  f2399.)    Who  offers  will  for  probate.      The  right  to  oifer  a  will 

for  probate  belongs  to  the  execntor,  if  one  be  named.      If  the  executor 

*^*i2,*^  ^^^' ^ *  ^^^'  dead,  or  non-resident,  or  refuses  to  act,  or  none  be  named,  any  person 

interested  may  offer  the  will  for  probate.     [A  citizen  of  any  other  State 

or  Territory  of  the  United  States  may  be  nominated,  and  may  act  as 

p.'^i^^  \\ct' ot' ^^^'^'^^^^^^*  ^^^'  co-executor  of  the  will  of  a  deceased  citizen  of  Georgia, 

1859.  P.M.        wlicn  such  executor  has  the  interest  in  the  estate  of  the  deceased,  and  will 

(a)  Act5ofiS66.  give  the  bond  and  comply  with  the  requirements  specified  insection2458 

^'    ■  of  this  Code,  in  cases  of  non-resident  administrators.]     (a.) 

Ripht  bclonsrs  to  executor:  14  Ga..  362;  30  Ga..  191.  Legatee  may  offer,  etc.,  when  :  14  Ga.,  362* 
Such  person  imi.-^t  jihow  his  interest :  Ih.  Whore  itis  not  known  whether  executor  will  propound' 
27  Ga.,  73.    Removal  from  State  does  not  abate  letters  :  12  Ga.,  004;  28  Ga.,  387. 

§2435.  (2400.)    When  it  must  be  offered.     The  executor  must  oifer  the 

will   for  probate  as  soon  as  practicable  after  the  death  of  testator,  and 

must  quality,  unless  restrained  by  the  will,  within  twelv^e  months   after 

the  same  is  admitted  to  record.     If  he  fails  to  offer  it  for  probate  for  an 

p  *^*15^  ^ Act  oV  iiiii'^ii^onable  time,  or  is  not  qualified  within  the  time  specified,  he  shall 

isio.  c.  p.  316.  be  deemed  to  have  renounced  his  rio;ht  as  executor.     If,  however,  there 

Act  ot  lSo9  J^         ... 

p.  34.  '  are  several  executors,  and  one  qualifies  in  the  time  specified,  and  after- 
ward dies,  or  is  removed,  another  may  then  qualify  within  twelve  months 
from  the  decease  of  his  co-executor,  and  be  entitled  to  all  the  rights  of 
an  originally  qualified  executor. 

'"Entitled"  to  unadministered  trust  estate:  1  Kelly,  322.  A  second  executor  liable  for  fee  of 
attorney  employed  by  first :  31  Ga.,  195. 

§2436.  (2401.)  Henunciation  final.  An  executor  who  has,  either  for- 
mally, or  by  operation  of  law,  voluntarily  renounced  his  trust,  cannot 
afterward  relieve  himself  from  the  effect  of  such  renunciation. 

Renunciation — Avhat  is  :  23  Ga.,  528.  Eflfoct  of ;  lb.  Binding  when:  45  Ga.,  414.  Acceptance 
of  by  ordinary  :  23  Ga.,  527  ;  45  Ga.,  414. 

§2437.  (2402.)  Admission  of  executor,  etc.  On  the  investigation  of  an 
issue  of  devisavit  vel  non,  the  admission  of  an  executor  before  qualifica- 
tion, or  of  a  legatee,  (unless  the  sole  legatee,)  shall  not  be  admissible  in 
evidence  to  impeach  the  will,  except  the  admission  be  in  reference  to  the 
conduct  or  acts  of  the  executor  or  legatee  himself,  as  to  some  matter  rel- 
evant to  the  issue. 

Admissions  of  executor,  etc. :  12  Ga.,  75  ;  13  Ga.,  253 ;  14  Ga.,  286  ;  18  Ga.,  687 ;  31  Ga.,  688  ;  32  Ga., 
325.    Dennis  v«.  Weeks,  July  term,  1872. 

Gkx?;kal  Xotk. — Record  of  wills:  6  Ga.,  37;  19  Ga.,  167.  Onus  as  to  capacity  of  testator  on 
propoundor  Che  is  the  plaintiflF:)  6  Ga.,  324;  27  Ga.,  593  ;  35  Ga.,  102  ;  and  he  is  entiUcd  to  open  and 
conclude  :  6  Ga..  324.  Onus  where  caveators  are  next  of  kin  :  14  Ga.,  597.  Probate  of  will  of  mar- 
ried woman  :  8  Ga..  341  ;  19  Ga.,  602;  25  G:t.,  480;  3i  Ga,.,  500.  Acts  or  declarations  of  the  charg'ed 
to  have  procured  will  or  destruction  of  will:  13  Ga.,  63;  21  Ga.,  552.  Court  of  Ordinary  decides 
solely  uixiuthii /fictuw  of  the  will :  14  Ga.,  362;  21  Ga,.,  45.  Contract  by  legatee  not  to  offer  will  for 
probate,  no  bar  to  probate:  14  Ga.,  362.  Admissions  of  testator:  16  Ga,.,  16.  Parties  to  bill  to  set 
a?ide  verdict  against  validity  of  will  :  16  (in.,  95.  Rule  as  to  production  of  subscribing  witnesses 
in  probite:  17  Ga..  405,  412.  Judj^ment  probating?  void  will  set  aside  on  motion  :  18  Ga.,  471.  Pre- 
i-u:nption  of  recor'l :  19  Ga.,  167.  8ut?Kestion  by  lej^atees  by  caveat  that  they  wish  to  divide  estate 
in  kind  no  bar  to  probate  of  will  which  directs  the  sale  thereof:  19  Ga.,  174.  Will  established  as  to 
pome  parties  rejecteil  as  to  others  :  21  Ga.,  552.  When  second  will  is  plea.ded  as  revoca,tion  of  first: 
23  (in..  .3.32,  p]x(;cutor  may  move  to  set  aside  probate— when  :  23  (Ja,.,  521.  Surrender  of  legacy  by 
f;xecutor.  not  condition  j)recedent  to  motion  to  set  aside  :  Jh.,  522.  On  rule  requiring  such  surren- 
rl«'r:  /'/..  528-9  ;  18  Ga.,  295.  Contested  will  may  be  read  to  jury:  24  Ga.,  610.  Reading  tlu;  will  no 
evidence  of  its  validitv  :  24  Ga.,  64^) ;  26  Ga.,  690.  What  is  priind  facie  evidence  that  caveators  were 
heirs  :  26  Ga.,  625.  What  constitute  the  pleadings  and  make  up  the  issue  :  26  Ga,.,  690.  Practice  as 
to  jurors  :  28  Ga.,  .382.  Deed  revoking  will  may  be  j>lead  in  bar  to  i)roba,te  :  28  Ga,.,  533.  _  Executor 
proper  party  in  behalf  of  legatees  to  conduct  litigation  involved  in  caveat  to  will :  30  Ga.,  191. 
Propounder  may  rebut  testiinony  of  witnesses  for  caveator,  who  testified  tliat  he  was  on  terms  of 
friendship  with  testator:  34  Ga..  459.  I)(!ath  of  co-caveator:  35  Ga,.,  102.  Contra,ct  by  husband  to 
abandon  wife's  caveat:  35  Ga.,  192.  Legacy  of  slaves  no  bar  to  probate  :  36  Ga.,  71._  L(!gatee  pro- 
pounding nuncupative  will  ;  witness  in  favor  of  its  validity  :  36  (Ja.,  568.  Record  of  probate  as  no- 
tice: 45Ga.,631.  Where  one  of  the  executors  of  a  will  to  which  a,  enveat  has  b"eri  filed  marrifid 
a  iptT  of  tho  wife  of  one  of  the  .Tiidges  of  the  Supreme  Court,  he  is  not  disqualified  from  presid- 
iLg:  45  Ga.,  Mi.    See,  also,  Dennis  vn.  Weeks.  July  term,  1872. 
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Article  Ji.— Of  the  nxer-utor. 


ARTICLE  IIL 


OF     TUE     KXK(MJTOIi. 


Section. 
24;{S.  Power  boforo  probato. 
24.'i9.  Apixiintincnt — how  rrifido. 

2440.  Adiiiinistrutor,  with  will  iinncxcd. 

2441.  Executor  dc  non  tort, 

2442.  Onth  of  executor. 

2443.  Marriage  of  fcinale  executrix. 


Skctiov. 

2114.   /Jr.  /ton  tort. 

24ir>.  Jnt<;rf;.st  of  exoontor. 

211'i.  (Jonifteii-'jitory  hefjuCHts. 

21 17.  I'orid  of  cx'-ciitor. 

2148.  I'owfr.s,  duties  and  liabilitiea. 

21'1*.).   Wiieri  more  th;iri  one  executor. 

2-150.  Foreign  executor. 


§2438.  (2403.)  Excciitor^s  poiDer  before  probate.  So  soon  as  the  ])ro- 
bate  of  the  will  is  made  in  common  form,  in  vacation,  and  Ijcfore  it  is 
admitted  to  record,  and  before  qualification,  the  executor  namc^d  therein  ??2487,  2488. 
may  exercise  all  the  powers  of  a  temporary  administrator  as  to  the  col- 
lecting and  preserving  the  estate;  but  if  a  caveat  is  filed  to  the  record  of 
the  will,  pending  the  investigation  of  such  caveat,  even  though  the  execu- 
tor may  have  been  qualified  on  proof  in  common  form,  the  Ordinary,  in 
his  discretion,  may  require  of  him  a  bond  as  temporary  administrator  on 
such  estate. 

Executor  maj^  sue  before  probate  :  6  Ga.,  316. 

§2439.  (2404.)  Appointment — Jioiv  made.  No  formal  words  are  nec- 
essary to  the  appointment  of  an  executor.  Any  expression  of  confidence 
by  the  testator,  and  a  desire  that  such  an  one  shall  carry  into  eifect  his 
wishes,  will  amount  to  an  appointment  as  executor.  Citizens  of  this 
State  only  are  eligible  to  be  executors,  except  as  provided  for  in  section 
2434.  An  infant  may  be  appointed,  but  cannot  qualify  until  of  age, 
unless  expressly  directed  by  the  testator. 

§2440.  (2405.)  Administrator,  etc.  If  no  executor  is  appointed,  or 
can  or  will  serve,  administration,  with  the  will  annexed,  shall  be  granted 
by  the  Ordinary  under  the  same  rules  as  shall  be  prescribed  for  the  j?.,^^^  9^^-^^ 
granting  of  administration  generally;  and  such  administrator,  when  so 
appointed,  shall  have  the  powers  of  the  executor,  except  such  as  mani- 
festly arise  from  personal  trust  and  confidence  placed  in  the  executor 
named. 

§2441.  (2406.)  JExecutor  de  son  tort.  If  any  person,  without  authority 
of  law,  wrongfully  intermeddles  with,  or  converts  to  his  own  use  the  per- 
sonalty of  a  deceased  individual,  w^hose  estate  has  no  legal  representative, 
he  shall  be  held  and  deemed  an  executor  in  his  own  wrong,  and  as  such  ^^^^^  ^l^[  ^f 
shall  be  liable  to  the  creditors  and  heirs,  or  legatees  of  such  estate,  for  i'^-.  c.  p.  soy. 
double  the  value  of  the  property  so  possessed  or  converted  by  him ;  nor 
shall  such  executor  be  allowed  to  set  off  any  debt  due  to  him  by  tlie 
deceased,  or  voluntarily  paid  by  him  out  of  the  assets.  If  such  executor 
dies,  his  legal  rej^resentatives  shall  be  liable  in  the  same  manner,  and  to 
the  same  extent,  as  if  he  was  still  living. 

Donee  when  executor  de  finn  tort:  2  Kelly,  30G  ;  24  Ga..  209.  Principnl  cannot  show  tlint  the 
executor  of  surety,  who  has  paid  off"  ix.fi.fn.  was  executor  ae  son  tort :  4  Ga..  521.  AVhon  donee  or 
vendee  is  not  executor  de  son  tort — when  one  who  has  some  color  to  intermeddle  exceeds  his  mu- 
thority — when  heir  has  given  to  such  executor  receipt  for  his  shnre  :  12  Ga.,  oSS  ;  4o  Ga..  54i^.  Prop- 
erty removed  and  secreted  for  a  number  of  years  :  13  Ga.,  21.  "  Set  oft'  any  debt  due  :"  13  Ga..  47S. 
Statute  of  limitations  :  18  Ga.  573.  Fraudulent  transfer  of  property:  19  Ga..  290:  20  Ga.,  452.  Acts 
of  executor  de  non  tort — upheld  when:  20  Ga.,  473;  25  Ga.,  537.  A  suit  pendina:  nsrainst  a  defendant 
at  his  death  cannot  be  continued  ag'>inst  an  executor  de  son  tort:  27  Ga,.  563.  Division  of  the  estate 
by  heirs:  29  Ga.,  585;  38  Ga.,  364.  Words  "  executor  f/e  son  tort"  dropped  in  judgment:  30  Ga., 
557.  Liable  to  attachment:  35  Ga.,  597.  Where  executor  de  son  tort  has  paid  widow's  year's  sup- 
port :  38  Ga.,264.  Where  A  executed  a  lease  to  B  of  a  part  of  a  city  lot  for  n  term  often  yenrsar.d 
subsequently  A,  being  the  owner  of  the  whole  lot,  executed  another  lease  of  the  whole  lot  to  C  for 
the  same  term:  45  Ga.,  546.    See,  also,  Alfriend  vs.  Daniel,  January  term.  1873. 
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§2442.  (2407.)  Oath  of  executor.  Every  executor  and  ndministrator 
Mith  the  Avill  annexed,  upon  qualilication,  shall  take  and  subscribe  the 
following  oath : 

"I  do  solemnly  swear  that  this  Avriting  contains  the  true  last  will  of 
the  within  named  A  B,  deceased,  so  tar  as  I  know  or  believe,  and  that 
I  will  well  and  truly  execute  the  same  in  accordance  with  the  laws  of 
this  State.     So  help  me  God.*' 

$2443.  (240S.)  Marriage  of  executrix  abates  letters.     The  marriage  of 

Acts  of  179-'  c  ^  f^-^'i^^de  executrix  abates  her  letters.     The  Ordinary,  in  his  discretion, 

j»^\     Aoiofmav  orant  lettei's  of  administration  to  her  husband,  with  the  Avill  annexed. 

Until  the  appointment  of  a  representative  of  the  estate,  the  husband  may 

?2494.  K^)  ^^^  -j^  right  of  his  wife,  and  shall  be  responsible  as  if  he  was  executor. 

Xon-.ioindor  oi  feme  sole  executrix  whose  letters  abate  by  marriage  :  27  Ga.,  113. 

AoiofiS39,  c.       §2444.  (2409.)  Marriage  of  an  executrix  de  son  tort.     The  marriage  of 
1).  Xii.  r^i^  executrix,  in  her  own  wrong,  does  not  affect  her  liability,  but  the  hus- 

band shall  be  jointly  liable  with  her. 

§2445.  (2410.)  Interest  of  executor.     The  executor  shall  take  no  bene- 
ficial interest  under  any  will,  (except  his  commission,)  unless  the  same 
Act  of  iTo4  c   ^^^  expressly  given  to  him  by  will ;  but,  in  every  case,  the  executor  or 
i8:«"c  '^%-^^  administrator  with  the  will  annexed,  shall  be  entitled  to  possess  and 
administer  the  entire  estate,  although  any  part  thereof  be  undevised,  hold- 
^"  ^  ■  ing  the  residuum,  after  payments  of  debts  and  legacies,  for  distribution 

according  to  the  laws  of  this  State. 

Monej'  legacj'  left  to  executor:  14Ga.,  370;  38  Ga.,  320.  Where  creditor  appoints  his  debtor 
his  executor:  10  Ga.,  289.  Presumption  where  person  moves  testator  to  make  him  executor  and 
legatee:  17  Ga.,  3(34.  Where  the  will  was  Avritten  by  executor,  who  is  also  a  principal  legatee:  26 
Ga.,  090,    -Entire  estate:"  12  Ga.,  155;  25  Ga.,  549;  27  Ga.,  73;  29  Ga.,  566;  33  Ga.,  520;  39  Ga.,  381. 

§2446.   Compensatory  bequests  to  executors.    [Testators  making  wills  in 
this  State  shall  have  the  power  of  giving  and  bequeathing  to  the  persons 
nominated  as  executors  in  their  wills  such  property  or  money  as  compen- 
sation for  the  services  to  be  rendered  by  such  executors  in  the  execution 
(m)  Acts  of  1869,  of  the  trust  reposed  in  them,  as  the  testators  may  desire,  and  all  such  gifts 
^'     '  and  bequests  shall  take  precedence  of  any  other  special  gift  or  bequest 

made  by  said  testator:  Provided^  such  gifts  or  bequests  to  executors  shall 
not  interfere  with  the  rights  of  creditors  of  such  testators.]     (a.) 

§2447.  (2411.)  Bond  of  executor.  An  executor  is  not  required  to  give 
bond  on  qualification,  but  the  Ordinary,  on  his  own  motion,  or  upon  the 
representation  of  any  person  in  interest,  that  an  executor  is  mismanaging 
the  estate,  or  is  about  to  remove  it  without  the  State,  may  require  such 
executor  to  show  cause  why  he  should  not  e^ive  bond  and  security  for  the 
p.. 300.  '"  '  '  faithful  execution  of  his  trust,  and  on  failure  to  give  bond,  when  and  as 
^2505,  2510.  required,  the  Ordinary  may  revoke  his  letters  and  appoint  another  repre- 
sentative for  the  estate.  The  executor  who  has  given  bond  shall  stand 
on  the  same  footing  and  be  liable  to  all  the  rules  and  regulations  herein- 
after prescribed  in  reference  to  the  bonds  and  sureties  of  administrators. 

Juri.-idiction  of  chancery  in  requiring.'security :  23  Ga.,  31.  What  sufficient  ground  to  require 
bond  and  security  :  38  Ga.,  269. 

§2448.  (2412.)  Poy;ej\Sy  duties  and  liabilities.  All  the  provisions  of 
this  Code  with  reference  to  administrators  of  estates,  prescribing  the  com- 
missions allowed  to  them,  their  duties,  powers,  and  liabilities,  the  mcxie 
fa)  Acts  of  180.5- <^^f<^^^*<^^^'thig  sales,  of  making  and  receiving  titles  to  property  sold  or  pur- 
'66.  pp. 29,  :i<j.  chased  by  their  intestates,  of  investing  the  funds,  of  obtaining  letters  of 
dismission,  [of  resigning  their  trusts,]  (a)  of  removing  proceedings  to  the 
county  of  their  residence,  of  compelling  settlements  before  the  Ordinary, 
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[of  returns  by  rcprescntativeH  of  (l(;(;oa.so(l  admin iHtrators,]  (]))  arjd  In  ^^hy,)  Ar:t»o(\mo 
other  matters  in  their  natiin;  aj>j)h'eaf)le  to  exeeutors,  shall  [>e  held  arjdp.>;/ 
taken  to  apj)!/  to  and  inelude  executors,  to  tlie  same  extent  as  if  they 
were  named  therein. 

§2440.  (2418.)  When  more  than  one  execMtor.  Tfsfjveral  executors  are 
named  in  tlie  will,  one  or  more  fpialifyinj^  shall  he  entitled  to  execute  all 
the  trusts  confided  to  all,  unless  specially  [)rohibited  f>y  the  will;  if  more 
than  one  qualifies,  each  is  authorized  to  dischar^(i  the  usual  functions  of^^^^V^^J^''^' 
an  executor,  but  all  must  join  in  executing  s[)ecial  trusts.  ]^]ach  executor 
is  responsible  for  his  own  acts  only,  unless,  by  Ids  own  a(*t  or  gross  negli- 
gence, he  has  enabled  or  permitted  his  co-executor  to  waste  the  estate. 

Power  of  each,  dcvdnfavlt :  1  Kelly,  3G ;  8  Ga.,  888.  Where  one  imyn  off  'l(;er(;o  for  waste  a^'airiMt 
both:  4  (la,..  613.  Co-;ulrninistrator  not  a  neces.sary  v»rty,  when  :  11  (ia.,  f).')8.  J.iiihility  for  a.i.set-!, 
laehes:  19  (la.,  13(5.  Death  of  one  where  two  are  sued  for  waHte  :  24  (la.,  137.  ('o-exeeutor  proper 
party  to  litigate  elaiui  of  other  for  eonipeii.sation:  26  (la.,  347.  Service  upon  joint  executors:  2») 
(la.,  553.  Non-joinder  of:  27  Ga,,  J 13,  Authority  over  assets:  28  G;i-.,  568;  32  Gji.,  31.  Acty  of  one 
decmedactsofji.il:  28  Ga.,  568.  One  liable  on  contract  of  other  for  attorney's  fee:  31  (la.,  195. 
Injunction  gr.inted  in  favor  of  one  executor  against  co-executor,  when:  32  (la.,  145.  Payment  to 
one  executor  by  co-executor:  31  Ga.,  564.  Sale  of  land  by  administrator  to  co-adminidtrator :  33 
(ra.,  163.    *'  Each  executor  responsible  for  his  own  acts :"  38  Ga.,  283. 

§2450.  (2414.)  Foreign  executor.  Executors  qualified  according  to  the 
law  of  their  domicil,  upon  wills  properly  admitted  to  probate  in  another 
State,  upon  filing  with  the  Court  a  certified  copy  of  such  proceedings, 
shall  be  entitled  to  use  all  the  processes  and  remedies  prescribed  by  the 
laws  of  this  State,  in  the  same  manner  as  if  qualified  under  the  laws  of 
this  State ;  if  not  filed  before  suit  brought,  the  Court  may  allow  such  cer- 
tified copy  to  be  filed  afterward  on  such  terms  as  it  may  prescribe. 

What  authorizes  him  to  sue :   44  Ga.,  38. 

General  Note. — Presumption  that  he  faithfully  administered  his  trust:  1  Kelly,  324.  Kepre- 
sentative  of:  1  Kelly,  322;  7  Ga.,  573;  11  Ga.,  658;  19  Ga.,  174;  22  Ga.,  330:  25  Ga.,  414;  27  Ga..  325; 
30  Ga.,  934.  Proceeding  by  legatees  against  executor  for  their  legacies  :  6  Ga.,  93;  8  Ga.,  43.  Holds 
as  trustee  for  heirs  in  case  of  intestacy  as  to  any  part  of  estate:  12  Ga.,  155;  25  Ga.,  549;  27  Ga.,  75; 
29  Ga.,  553;  33  Ga.,  520.  Executor,  when  bound  by  recital  in  will  made  under  mistake:  17  Ga.,  82. 
Person  moving  testator  to  appoint  him  executor:  17  Ga.,  364.  Complicity  of  third  person  in  breach 
of  trust  by:  19  Ga.,  94,  130.  Insolvency  of:  23  Ga.,  31  ;  39  Ga.,  177.  What  estops  executor  from 
moving  to  set  aside  probate:  23  Ga.,  521;  45  Ga.,  Ill;  Worrill  vs.  Gill,  July  term,  1872.  Deed  to  by 
minor  legatees:  24  Ga.,  558.  The  will  is  the  law  of  the  executor :  ii.,-568.  Suit  against  principal 
of  note  on  which  executor  was  indorser:  29  Ga.,  455.  He  is  the  proper  party  in  behalf  of  legatees 
to  conduct  the  litigation  involved  in  caveat  to  will :  30  Ga.,  191.  Right  of,  to  trust  fund  as  against 
trustee:  32  Ga..  696.  Executor,  as  such,  not  entitled  to  custody  of  minors  of  testator:  34  Ga.,  2.33. 
Executor  who  has  accepted  trust  cannot  set  up  adverse  title:  45  Ga.,  111.  Estopped  from  denying 
that  land  passed  by  will,  when :  lb. 


ARTICLE  lY. 


OF   DEVISES   AND    LEGACIES. 


Skction. 

2451.  Assets  to  pay  debts. 

2452.  Effect  of,  etc. 

2453.  Assent  of  one. 

2454.  Meaning  of  words. 

2455.  Gifts  of  income. 

2456.  Intention  of  testator. 

24.57.  Parol  evidence  on  ambiguities. 

2458.  General  and  specific  legacies. 

2459.  Income  goes  with  corpus. 

2460.  Interest  on  legacies. 


Section. 

2461.  After  acquired  property. 

2462.  Lapsed  legacy. 

2463.  Ademption  of  legacy. 

2464.  Substitution. 

2465.  Election. 

2466.  Conditions. 

2467.  Payment  of  debts. 

2468.  Bequest  of  charity. 

2469.  Executory  devise. 


§2451.  (2415.)  Assets  to  paij  debts.  All  property,  both  real  and  per- 
sonal, in  this  State,  being  assets  to  pay  debts,  no  devise  or  legacy  passes 
the  title  until  the  assent  of  the  executor  is  given  to  such  devise  or  leg^aev. 

§2452.  (2416.)  Effect  of,  etc.    The  assent  of  the  executor  may  be  pre- 
sumed from  his  conduct,  as  well  as  his  expressed  consent;  the  executor,  §2270. 
however,  cannot,  by  assenting  to  legacies,  interfere  with  the  rights  of 
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ciTiiitoi-s,  nor  can  he,  by  capriciously  withholding  his  assent,  destroy  the 
legacy.     In  equity  the  legatee  may  compel  him  to  assent. 

Assent,  when  presumed:  VGa..  517;  2(»Ga.,  515;  29  (in..  412.  Until  assent,  it  is  not  subject  to 
levy  and  sale  for  legatee's  debts:  10  Ga.,  316.    Elfoct  of:  41  Ga.,  51. 

§2453.  (2417.)  Assent  of  one.  If  there  are  several  qualified  executors, 
the  assent  of  one  vests  the  title  in  the  legatee,  unless  the  other  has  actual 
possession  of  the  property. 

§2454.  (2418.)  Jlcanincj  of  irords.  No  particular  words  are  necessary 
to  a  devise  or  bequest.  "Lend"  will  be  construed  to  mean  "give,'^  unless 
the  context  requires  its  restricted  meaning. 

•*  Lend  "  construed  "  give :"  11  Ga.,  67 ;  16  Ga.,  20;  29  Ga..  736. 

§2455.  (2419.)  Gifts  of  income.  An  unconditional  gift  of  the  entire 
income  of  property,  or  interest  accruing  from  a  fund,  will  be  construed 
into  a  gift  of  the  property  or  fund,  unless  the  provisions  of  the  will 
require  a  more  limited  meaning. 

Stated  in  IS  Ga.,  141 ;  19  Ga.,  238 ;  29  Ga..  736. 

§2456.  (2420.)  Intention  of  tesfato7\  In  the  construction  of  all  lega- 
cies, the  Court  will  seek  diligently  for  the  intention  of  the  testator,  and 
give  effect  to  the  same,  as  far  as  it  may  be  consistent  with  the  rules  of 
law ;  and  to  this  end  the  Court  may  transpose  sentences  or  clauses,  and 
change  connecting  conjunctions,  or  even  supply  omitted  words  in  cases 
where  the  clause  as  it  stands  is  unintelligible  or  inoperative,  and  the 
proof  of  intention  is  clear  and  unquestionable ;  but  if  the  clause  as  it 
stands  may  have  effect,  it  shall  be  so  construed,  however  well  satisfied 
the  Court  may  be  of  a  different  testamentary  intention. 

Intention  :  8  Ga.,  34 ;  12  Ga.,  47,  156  ;  34  Ga.,  399 :  38  Ga.,  566 :  39  Ga.,  652 ;  40  Ga.,  25.  General 
intention  prevails  over  particular:  15  Ga.,  123.  Supply  words — when:  16  Ga.,  496;  20  Ga.,  553.  Lit- 
eral construction:  40  Ga.,  574. 

§2457.  (2421.)  Parol  evidence  on  ambiguities.     When  called  upon  to 
iz>AS.  construe  a  will,  the  Court  may  hear  parol  evidence  of  the  circumstances 

surrounding  the  testator  at  the  time  of  its  execution ;  so  the  Court  may 
hear  parol  evidence  to  explain  all  ambiguities,  both  latent  and  patent. 

Admissible  to  explain  ambiguities:  3  Kelly,  557:  8  Ga.,  37;  14  Ga.,  370;  28  Ga.,  262:  31  Ga.,  198; 
36  Ga,,  64.  Parol  eivdence  that  Avill  is  illegal :  6Ga.,  540;  34  Ga.,  459.  Contents  of— cannot  be  proven 
by  parol:  13  Ga.,  253.  Declarations  of  testator — when  admissible:  14  Ga,,  286.  Will  not  set  up  by 
pirol :  16  Ga..  16.  Parol  evidence  as  to  intended  ademption  :  19  Ga.,  316.  Parol  evidence  to  prove 
that  a  paper  is  a  will :  28  Ga.,  106.  Parol  evidence  to  reform  will:  30  Ga.,  169.  Parol  evidence  as 
t')  meaning  of  word  "Share  :"  32  Ga.,  597.  Ambiguity  as  to  word  "dollars:"  36  Ga.,  64.  See,  also, 
Miller  vs.  Lieber,  March  term,  1864;  liill  vs.  Felton,  July  term,  1872;  Gardner  vs.  Alford :  lb. 

§2458.  (2422.)  General  and  specifiG  legacies.  Legacies  may  be  either 
general  or  specified.  A  specific  legacy  is  one  which  operates  on  property 
particularly  designated.  A  gift  of  money,  to  be  paid  from  a  specified 
fund,  is  nevertheless  a  general  legacy. 

Specific  sum— when  given  :  8  Ga.,  ?A.  What  is  a  specific  legacy:  23  Ga.,  21 :  31  Ga.,  214;  34  Ga., 
399;  Palmer  vh.  Mathews,  March  term,  1864.  What  a  general  legacy:  34  Ga.,  399;  38  Ga.,  320.  See, 
also,  .Jordon  vn.  Miller,  .July  term,  1872. 

§2450.  (2423.)  Income  goes  with  corpus.  The  income,  profits  or  increase 
of  specific  legacies,  as  a  general  rule,  go  with  the  legacy,  though  the  time 
of  enjoyment  or  of  vesting  may  be  postponed. 

The  increase  goes  with  the  legacy:  4  Ga.,  528;  Daniel  vs.  Duncan,  March  ""term,  1864;  Hill  vs. 
Clarke,  .January  term,  1873. 

§2400.  (2424.)  Interest  on  legacies.  A  general  legacy  usually  bears 
interest  from  the  expiration  of  twelve  months  from  the  death  of  the  tes- 
tator. But  when  the  condition  of  the  estate  at  that  time,  as  to  the  payment 
of  debts  and  legacies,  is  doubtfiil,  or  the  fund  out  of  which  the  legacy  is  to  be 
paid  is  unavailable  for  all  the  charges  made  upon  it,  or  any  other  equita- 
ble circum.stance  intervenes,  the  general  rule  yields  to  the  equity  and  neces- 
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sity  of  tlio  particular  easo.  A  p;onnral  lo^arry,  to  be  pairl  at  a  fntiirr.*  time 
or  event,  bears  no  interest  until  sueli  tinn;  or  event. 

Interest  on  loffacies:  4Ga,528;  5(}ii.,m;  MG(i.,^W.  UtKiicy  of  84,fXA  to  h<:  j.nhl  in  bond, 
docs  not  boar  int(!rcst  from  tc8tutor'K  donth  :  24  (hi.,  ^72. 

§2461.  (212/3.)  AJhr-accjuired  propaii/.  All  proj>erty  ar;(pjired  Kubsfi- 
qnent  to  tlie  making  of  the  will  shall  pass  under  it,  if  its  j)rovisions  be 
sufficiently  broad  to  embrace  such  i)ro[)erty. 

Wlicithcr  Mftor-ficquircMl  iiersoniilty  pjisscfl,  dopond.M  on  tho  intention  :  18  fla.,7n.  J'rior  to  the 
Code,  roiilty  did  not  so  {)!iss:  .'55  (l;\..,  IT)],    'J'his  .section  prospective  :  40(jla.,  o^'2. 

§2462.  (2426.)  Ixqm'd  Icr/acks.     If  a  le^ater;  dies  before  the  testator, 
or  is  dead  when  the  will  is  exe(;uted,  but  sliall   have  i.ssue  living  at  tlie  ^^'.^^'^  1836,  C. 
death  of  testator,  such  legacy,  if  absolute  and  without  remainder  or  limita- 
tion, shall  not  lapse,  but  shall  vest  in  the  issue  in  the  same  proportions  as 
if  inherited  directly  from  their  deceased  ancestor. 

Lapsed  legacy  fiUls  into  the  residuum — when:  24  Ga.,  84.  In  cbiirn  to,  whnt  proof  jind  what 
parties  are  necessary :  lb.  Where  it  lapses,  it  passes  to  the  residuary  lepjitee,  not  to  the  next  of 
kin:  32  Ga.,  (;23.  In  what  case  legacy  lapses:  25Ga.,  549;  34Ga.,  9;  40Ga.,.562;  Daniel  w*.  Dun- 
can, March  term,  1864 ;  Miller  us.  Lewis:  Jh. 

§2463.  (2427.)  Ademption  of  legacy.  A  legacy  is  adeemed  or  destroyed, 
wholly  or  in  part,  whenever  the  testator,  after  making  his  will  during 
his  life,  delivers  over  the  property  or  pays  the  money  bequeathed  to  the 
legatee,  either  expressly  or  by  implication,  in  lieu  of  the  legacy  given  ;  or 
when  the  testator  conveys  to  another  the  specific  property  bequeathed, 
and  does  not  afterward  become  possessed  of  the  same,  or  otherwise  places 
it  out  of  the  power  of  the  executor  to  deliver  over  the  legacy.  If  the 
testator  attempts  to  convey  and  fails  for  any  cause,  the  legacy  is  still 
valid. 

Ademption  by  sale:  5  Ga.,  .309.  Whether  a  legacy  has  been  adeemed  dcpend's  on  testator's 
intention:  16Ga..  119;  19  Ga.,  316;  22  Ga.,  4.3.  By  advancement:  19  Ga.,  316:  22  Ga.,  43:  by  sjile 
and  transfer:  23  Ga.,  21.  Presumed  ademption  may  be  rebutted  or  confirmed  by  parol :  19  (xa.,  316. 
Legacy  may  be  adeemed — how  :  38Ga.,320.  Ademption  is  a  question  of  fact  for  the  jury  :  Jb.  The 
delivery  must  be  of  such  a  nature  as  to  show  that  the  testator  intended  at  that  time  to  pai't  irrevo- 
cably with  his  dominion  over  the  property  :  Jb.  Ademption  in  part  in  this  case  :  38  Ga.,  562.  Sec- 
tion cited:  38  Ga.,  568.    See,  also,  Worrill  vs.  Gill,  July  term,  1872. 

§2464.  (2428.)  Substitution.  If  the  testator  exchanges  the  property 
bequeathed  for  other  of  the  like  character,  or  merely  changes  the  invest- 
ment of  a  fund  bequeathed,  the  law  deems  the  intention  to  be  to  substitute 
the  one  for  the  other,  and  the  legacy  shall  not  fail. 

§2465.  (2429.)  Election.  A  legatee  taking  under  a  will  must  allow, 
as  far  as  he  can,  all  the  provisions  of  the  will  to  be  executed.     Hence,  if  ??1765, 3162, 

.  .  .  3lt>i 

he  has  an  adverse  claim  to  the  will,  he  will  be  required  to  elect  whether 
he  will  claim  under  the  will,  or  against  it.  The  mere  fact  of  being  a 
creditor  does  not  constitute  a  case  of  election. 

§2466.  (2430.)   Conditions.     A  condition  in  terrorem  is  void,  unless 
there  is  a  limitation  over  to  some  other  person ;  in  which  event  the  latter  ^2296. 
takes.     Conditions  which  are  impossible,  illegal,  or  against  public  policy, 
are  void. 

§2467.  (2431.)  Payment  of  debts.  Unless  otherwise  directed,  the  debts 
of  a  testator  should  be  paid  out  of  the  residuum.  If  it  prove  to  be 
insufficient,  then  general  legacies  must  abate  pro  rata,  to  make  up  the 
deficiency.  If  they  are  insufficient,  then  specific  legacies  should  abate  in  ^r''?r^^  si52, 
the  same  manner.  If  the  executor  has  assented  to  the  legacies,  and  the 
legatees  are  in  possession;  after  exhausting  the  assets  in  the  hands  of  the 
executor,  the  creditor  may  proceed  against  each  legatee  for  his  pro  rata 
share.  For  the  payment  of  debts,  realty  and  personalty  shall  be  alike 
liable. 

Abatement  of  legacies  to  pay  executor's  commisssons:  14  Ga..  416.  Legacy  to  wife  in  lieu  of 
dower  does  not  abate  with  other  legacies  to  make  up  a  deficiency  of  assets :  38  Ga.,  320.  If  a  legacy 
is  adeemed  during  the  testator's  lifetime  it  does  not  abate  -.lb. 
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§2468.  (2432.)  I^apicsf  to  chariti/  A  devise  or  bequest  to  a  charitable 
use  will  bo  sustained  and  carried  out  in  this  State;  and  in  all  cases  where 
tliere  is  a  general  intention  nianifested  by  the  testator  to  elfect  a  certain 
12309.3156.  jMirpose,  and  the  particular  mode  in  which  he  directs  it  to  be  done  fails 
tVoni  any  cause,  a  Court  of  chancery  may,  by  approximation,  eflcctuato 
the  jmrpose  in  a  manner  most  similar  to  that  indicated  by  the  testator. 

§24(39.  (24o3.)  Executory  devise.  An  executory  devise  is  such  a  future , 
disposition  of  property  as  would  fail  as  a  remainder  by  reason  of  some 
technical  defect,  but  which  If  not  violative  of  the  policy  of  the  law,  w4ll 
be  sustained  when  found  In  a  will. 

When  conveyed  :  2  Kelly.  :W7;  10  On.,  495  ;  U  Ua..  232;  15 Ga.,  122;  16  Ga.,  545;  19  Ga.,  66;  24  Ga,. 
102:  30  Gi\.,  453.  "  Fail  as  a  remainder:"  3  Kelly,  551 ;  4  Ga..  161,  377.  It  can  not  be  limited  over 
upon  au  absolute  fee:  15 Ga.,  457.    See  Gardner  e«  al.  vs.  Alford,  July  term,  1872. 

Gkneral  Notk— Election  by  legatees:  1  Kelly,  496;  18  Ga.,  130;  41  Ga.,  51.  Devise  to  Ameri- 
cnn  ColonizMtion  Society:  4  Ga.,  445,  Devise  under  will,  when  defeated  by  sale  of  testator's  son  as 
his  atrent :  5  Ga..  301.  Proccodinfj  by  letra tecs  against  executors  for  their  legacies:  6  Ga..  93;  8  Ga., 
43.  Assets  shown  by  pleadings,  first  liable  for  payment  of:  8  Ga.,  43.  Legacies  vested  when  in 
these  cases:  6Ga.,  299;  18Ga..  56;  22Ga..  323:  23  Ga.,  242;  Daniel  vs.  Duncan.  March  term,  1864. 
Contribution  among  legatees:  8  Ga.,  43.  Child  in  ventre  na  mere :  14  Ga.,  232.  Legacy  when  subject 
to  levy  and  sale  for  legatee's  debts:  20  Ga.,  100.  Bequest  of  whole  estate  includes  money:  20  Ga., 
791.  SVhen  a  legacy  is  absolute  but  time  of  payment  discretionary,  twenty  years  is  a  reasonable 
time  within  which  it  should  have  been  paid:  21  Ga.,  265.  Bequest  "4,000  to  children  of  my  niece 
A,  and  4.000  to  children  of  my  niece  B,"  construed  :  24  Ga.,  372.  Bequest  of  chattel  when  a  certain 
debt  is  paid :  24  Ga..  559.  Purchase  from  legatee  of  property  given  to  him  by  executor  without  a 
division  as  required  by  the  will:  27  Ga.,  96.  Bequest  of  railroad  stock  (not  bequest  of  dividends 
in  this  case :)  19  Ga.,  127  ;  (for  education,  clothes,  proper  charge  on  :)  28  Ga.,  369.  Lega.cy  when  to 
be  stricken  from  the  enumeration  in  the  will:  30  Ga.,  976.  Bequest  of  the  income  of  $50,000,000,  of 
.stock  at  its  par  value,  construed:  40  Ga.,  563.  Acceptance  of  legacies  estops  legatees  from  suing, 
when :  40  Ga.,  676. 


ARTICLE  Y. 

OF     REVO  CATION. 


Sf.ctiox. 

2470.  Revocation. 

2471.  Express  or  resulting. 

2472.  How  executed. 

2473.  Cancellation. 

2474.  Intention  to  revoke. 


Section. 

2475.  Implied  revocation. 

2476.  Inconsistent  provisions. 

2477.  Ilevoca,tion  by  marriage,  etc. 

2478.  Hepublication— how  eii'ected. 


§2470.  (2434.)  Revocation.  A  will  having  no  effect  until  the  death 
of  the  testator,  Is  necessarily  revocable  by  him  at  any  time  before  his 
death ;  and  even  in  case  of  mutual  wills  with  a  covenant  against  revoca- 
tion, the  power  of  revocation  remains. 

§2471.  (2435.)  Express  or  resulting.  A  revocation  may  be  either 
express  or  resulting.  An  express  revocation  is  where  the  maker  by 
writing  or  acts  annuls  the  Instrument.  An  implied  revocation  results 
from  the  execution  of  a  subsequent  Inconsistent  will.  The  former  takes 
effect  Instantly  or  Independently  of  the  validity  or  ultimate  fate  of  the 
will,  or  other  Instrument  containing  it.  The  latter  takes  effect  only 
when  the  subsequent  inconsistent  will  becomes  effectual,  and  hence,  if 
from  any  cause  It  fails,  the  revocation  Is  not  completed. 

§2472.  (2436.)  How  executed.  An  express  revocation  by  written 
instrument  must  be  executed  with  the  same  formality  and  attested  by  the 
same  number  of  witnesses  as  are  requisite  for  the  execution  of  a  will. 
The  destruction  of  a  will  expressly  revoking  all  former  wills  does  not 
revive  a  former  will  unless  subsequently  republished.  In  such  cases 
the  republication  may  be  proved  by  parol. 

Republication  :  30  Ga.,  315.    Parol  evidence  as  to  :  14 Ga.,  596;  30  Ga.,  319;  32  Ga.,  156. 

§2473.  (2437.)  Cancellation.  An  exjorcss  revocation  may  be  effected 
l^y  any  destruction  or  obliteration  of  the  original  will,  or  a  duplicate 
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clone  l)y  tlie  testator,  or  by  his  direetiou,  with  an  hitentlon  to  revoke ; 
such  intention  will  be  ])resurn(;(l  from  the  obliteration  or  i:ix\icA:\\i\'^  of*  a 
material  |)ortion  of  the  will  ;  l)iit  if  the  part  canceled  be  immaterial,  such 
as  the  seal,  no  such  presum])tion  arises. 

Presumption  of  revocation  from  dostruction— how  reljuttod:  39  Ga.,  1CS. 

§2474.  (24-38.)  Intention  to  revoke.  In  all  cases  of  revocation,  the 
intention  to  revoke  is  necessary  to  make;  it  en(*(;tual.  An  express  clauMi 
of  revocation  will  not  operate  u[)on  a  testamentary  paper  where  it  is 
manifest  that  such  was  not  the  intention. 

§2475.  (2439.)    Implied   revocation.     An   imi)licd  revocation   extends  , 

only  so  far  as  the  inconsistency  exists.  Any  portion  of  the  first  will, 
which  can  stand  consistently  with  the  testamentary  scheme,  and  bequests 
made  in  the  last,  shall  remain  unrevoked. 

§247G.  (2440.)  Iiiconsidcnt  provisions.  When  there  are  inconsistent 
provisions  in  the  same  will  the  latter  must  prevail. 

stated  in  15 Ga.,  123.  Whore  testator  gives  in  one  clause  absolute  fee,  and  cuts  it  down  to  less 
interest  in  subsequent  clause :  23  Ga.,  515  ;  30  Ga.,  453. 

§2477.  (2441.)  Revocation  by  marriage,  etc.   In  all  cases  the  marriage  of 
the  testator,  or  the  birth  of  a  child  to  him,  subsequent  to  the  making  of  a  Act  of  1834.  C, 
will  in  which  no  provision  is  made  in  contemi^lation  of  such  an  event,  P"^^'- 
shall  be  a  revocation  of  the  will. 

Letters  revoked  on  account  of:  6  Ga.,  21,  Birth  of  child— Act  of  1834  construed  :  10  Ga.,  79 
Aliter,  where  provision  is  made  :  41  Ga.,  58;  Ilagan  vs.  Ragan,  March  term,  18G4.    See  45  Ga.,  415* 

§2478.  (2442.)  Repuhlication,  lioiv  effected.  A  codicil  properly  exe- 
cuted and  annexed  to  a  revoked  will  shall  amount  to  a  republication  of 
the  same.  Any  writing  executed  with  all  the  formalities  required  for  a  ,^^q^^ 
wdll,  may  operate  as  a  republication.  A  republication  of  the  same  paper 
in  the  presence  of  three  witnesses,  who  shall  subscribe  as  additional 
attesting  witnesses,  shall  be  good.  A  parol  republication  in  the  pres- 
ence of  the  original  w^itnesses  to  the  will  shall  be  good. 

Issue  of  property  bequeathed  :  18  Ga.,  711.  Republication  by  :  30  Ga.,  315;  35  Ga.,  151.  Ante- 
nuptial agreement  executed  cinnot  be  defeated  by  :  30  Ga.,  528.  Will  and  codicil  should  be  taken 
as  one  entire  instrument:  ;^5  Ga.,  151.  Codicil  made  under  mistake:  38  Ga.,  oBi.  Revocation  by: 
38  Ga.,  562  ;  45  Ga.,  631.  Signature  of  codicil  after  changes  made :  Ragan  vs.  Ragan,  March  term, 
1864. 

Gknkral  Note.— What  circumstances  amount  to  revocation:  17  Ga.,  447.  This  instrument 
revocable  :  20  Ga.,  707.  Where  second  will  is  pleaded  as  revocation  of  first  before  Probate  Court : 
23  Ga.,  332.  Where  paper  revoking  nil  former  wills  is  a  will :  24  Ga.,  640.  Where  testator  makes 
deed  to  property  bequeathed,  it  is  a  revocation:  28  Ga.,  533.  A  will  being  revoked  by  subsequent 
one,  it  is  not  revived  by  the  revocation  of  the  latter:  29  Ga.,  509;  30  Ga.,  315.  A  will  having  been 
last  known  in  the  custody  of  the  testator,  and  not  found  after  his  death,  is  presumed  to  have  been 
destroyed  by  him:  29  Ga..,509;  39  Ga.,  168.  Revocation  by  codicil:  38  Ga.,  562;  45  Ga.,  631.  Etfect 
of  revocation  upon  will  valid  at  time  of  execution  and  at  time  of  death  of  testator,  but  illegal 
during  au  intermediate  period :  40  Ga.,  18 ;  43  Ga.,  143.    Parol  evidence  as  to  revocation  :  lb. 


ARTICLE  YI. 


OF     NUNCUPATIVE     W^ILLS. 


Sectton. 

2479.  Nuncupative  wills- 

2480.  When  proved. 


-when  granted. 


Seottox. 

2481.  Notice  to  heirs. 

2482.  All  property  passes. 


.§2479.  (2443.)  Nuncupative  7viIIs — 7chcn  good.  Xo  nuncupative  will 
shall  be  good  that  is  not  proved  by  the  oaths  of  at  least  three  competent 
witnesses  that  were  present  at  the  making  thereof,  nor  unless  it  be  prove^l 
that  the  testator,  at  the  time  of  pronouncing  the  same,  did  bid  the  per- 
sons present,  or  some  of  them,  bear  witness  that  such  was  his  will,  or  to 


428 


PART  II.— TITLE  YL— CIIAPTEE  III. 


.Article  1. — Of  inlipritoblo  property,  etc. 


that  oflTivt,  nor  unlos!=j  suoli  niinoupative  Avill  was  made  in  the  time  of  the 
last  sioknoss  of  the  deeeased,  and  in  the  house  of  his  habitation  or  dwell- 
ing, or  where  he  hath  been  resident  for  the  s])aee  of  ten  days,  or  more, 
next  before  the  making  of  sueli  will,  except  where  such  })erson  was  sur- 
j)rised  or  taken  sick,  being  from  his  own  home,  and  died  before  he 
returned  to  the  place  of  his  dwelling. 

Must  "  benr  witness,"  etc. :  23  Ga.,  293 ;  "  in  time  of  last  sickness  :"  Ih.  ,•  42  Ga..  361.  On  this 
section  :  42  Ga.,  3ol. 

§2480.  (2444.)  Wlicn  proved.  Application  for  probate  of  a  nuncupa- 
tive will  must  be  made  before  the  Court  within  six  months  after  the 
death  of  the  testator,  and  the  substance  of  the  testamentary  dispositions 
must  be  reduced  to  writing  within  thirty  days  after  the  speaking  of  the 
same. 

This  provision  wns  unaffected  by  Act  of  1805,  allowing  appeal  from  Ordinary  :  13  Ga.,  38. 

§2481.  (2445.)  Notice  to  heirs.  Upon  all  applications  for  probate  of 
22427.  nuncupative  wills,  the  same  notice  must  be  given  to  the  heirs  at  law  as 

re(}uired  on  ])robates  in  solemn  form  of  other  wills. 

§2482.  (2446.)  All  property  may  pass,  etc.  All  property,  real  and 
personal,  may  pass  by  nuncupative  wills  properly  made  and  proved. 

General  Note. — Written  will  signed  by  maker  cannot  be  set  up  as:  22Ga.,  603;  42  Ga.,  382. 
Legatee  propounding  competent  witness  in  favor  of  its  validity:  36  Ga.,  568. 


CHAPTER    III. 


OF  TITLE  BY  DESCENT  AND  ADMINISTRATION. 


Article  1. — Of  Inheritable  Property  and  the  Relative  Rights,  etc. 
Article  2. — Of  Administration. 


ARTICLE  I. 

OF    INHERITABLE    PROPERTY    AND    THE    RELATIVE    RIGHTS    OF    THE 

HEIRS   AND   ADMINISTRATOR. 


Sectiox. 

2483.  Descent  to  heirs. 

2484.  Ptulcs  of  inheritance. 


Section. 
2-185.  Kight  of  administrntor,  etc. 
2486.  May  recover  of  heirs. 


12246. 


Act  of  1801,  C. 
p.  291. 

mmO,  1801. 


§2483.  (2447.)  Descent  to  heirs.  Upon  the  death  of  the  owner  of  any 
estate  in  realty,  which  estate  survives  him,  the  title  vests  immediately  in 
his  heirs  at  law.  The  title  to  all  other  property  owned  by  him  vests  in 
tlie  administrator  of  his  estate  for  the  benefit  of  the  heirs  and  creditors. 

"Vests  "  upon  grant  of  administration,  which  grant  relates  back  to  intestate's  death  :  1  Kelly, 
381,  Personalty,  recoverable  only  through  administra.tor :  12  Ga.,  278.  Realty  descends  to  heirs  : 
3  Kelly,  108.  Actual  seizin  not  essential  to  descent  of  proi)erty  :  13  Ga.,  238.  Administrator  has 
oualified  interest  in  realty:  27  G,'i.,  125.  "Which  estate  survives  him:"  24Ga.,  5U6;  29  Ga.,  347. 
ftee,  also.  Nutting  vt.  Thomason,  July  term,  1872. 

§2484.  (2448.)  Rules  of  inheritance.  The  following  rules  shall  deter- 
mine who  are  the  heirs  at  law  of  a  deceased  person: 

1.  The  husband  is  sole  heir  of  his  intestate  wife,  [except,  that  on  the 
death  of  a  married  woman,  intestate,  leaving  a  separate  estate,  without 
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renuiiiidor  or  lirnilation  ov(t,  wlii^rli  can  and  dooH  take  effect,  who  shall 

leave  a  survlvin<r   hii.shaiid   and   child,  or  children,  or  d(;,sc(;ndant4  of  a  Af;t  of  1H27.  C. 
1-11  I  -1  I  1  I     II   I  II       !•    •  1     I       I  1  P.iSM. 'a> Actor 

child  or  children,  sucli  .s(q)arate  estate  shall  be  (Mjually  diviO(,'0,  .share  and  1H7.-2,  p.  i^. 

share  alike,  between  said  husband  and  said  offsj)ring,  per  caj/Uaf  but  tiie^^iyrj^^  I7(;i^ 

descendants  of  children  shall  take|>er  Htirpc.^     (;\.) 

Wifc'.M  sepa-Dito  csbito  :  1  KtiUy,  .'581  ;  20  Q:i.,  7:)P, ;  .T>  (in.,  .02.^) ;  '.', I  (i:i.,  40.  Wifc'n  c/zr^^^*  in  «ohV,n 
not  roducod  iiil,()  i)(),s.so,ssion  :  1  Kolly,  (k'j?  ;  4  (jcii,.,  .'51!);  11  (j;i,.,  2.^).  WifVi'.H  v(!Mt.(;(J  r<:in!ii rider :  4  0:1., 
377.  llo  is  hoir  of  her  (glioses  in  iictioii  :  Jh.  When  '«o/.  lifrir:  8  (Ja.,  270;  10  0;i..  ISf};  11  (i:\...  'I'j;  22 
(5ii.,42G;  2;M}ii.,  407;  25  (J;.,.,  (;24;  2i)(ja..  58;  .'50  Ua.,  74,  .'508.  When  heir:  2;i  Ga.,  51 ;  25  (ia.,  480. 
Wil'e'H  tjcpjiratc  earniiigH:  30  (ia.,  500. 

2.  If  the  intestate  dies  without  children,  or  the  descendants  of  children,  Act  of  1829,  c. 

•  D   20'5 

leaving  a  wife,  the  wife  is  liis  sole  heir. 

Widow  dying  without  cleclinfr  child's  pnrt:  0  Ga..  189;  45  Ga.,  514;  on  Ao.t  oflHi';  1.3  Ga.,  ?.2-');  ^^'''^^* 
23  Ga.,  51.    Hoir  in  this  cmso:  .'5.'5  Ga.,  400.     Widow's  right  in  case  of  intorniarriago  before  property 
had  been  reduced  to  possession  by  her:  3G  (Ja-.,  540. 

3.  If  there  are  children,  or  tho.se  representing  deceased  children,  the 
wife  shall  have  a  child's  part,  unless  the  shares  exceed  five  in  number,  in  p.  z97. 
which  case  the  wife  shall  have  one-fifth  part  of  the  estate.     If  the  wife^^iTyi^  2W8, 
elects  to  take  her  dower,  she  has  no  farther  interest  in  the  realty.  ^^''•^• 

4.  Children  stand  in  the  first  degree  from  the  intestate,  and  inherit 
equally  all  property  of  every  description,  accounting  for  advancements  as 
hereinafter  explained.     Posthumous  children  stand  upon  the  same  foot-"^^^^'  •  ^^^^* 
ing  with  children  in  being  upon  all  questions  of  inheritance.     The  lineal 
descendants  of  children  stand  in  the  place  of  their  deceased  parents ;  and 

in  all  cases  of  inheritance  from  a  lineal  ancestor,  the  distribution  is  per 
stirpe  and  not  j^er  capita. 

Per  stirpe  :  6  Ga.,  39.    Posthumous  children  :  7  Ga.,  535. 

5.  Brothers  and  sisters  of  the  intestate  stand  in  the  second  degree,  and 
inherit,  if  there  is  no  widow,  or  child,  or  representative  of  child.     The 
half-blood  on  the  paternal  side  inherit  equally  with  the  Avhole  blood.    If  ;;5?  °    "^  '  ^* 
there  be  no  brother  or  sister  of  the  whole  or  half-blood  on  the  paternal 

side,  then  those  of  the  half-b[ood  on  the  maternal  side  shall  inherit.  The 
children  or  grand-children  of  brothers  and  sisters,  deceased,  shall  repre- 
sent and  stand  in  the  place  of  their  deceased  parents,  but  there  shall  be 
no  representation  farther  than  this  among  collaterals. 

Rights  of  illegitimates  under  this  law:  45  Ga.,  574. 

6.  The  father,  if  living,  inherits  equally  with  brothers  and  sisters,  and 

stands  in  the  same  degree.    If  there  be  no  father,  and  the  mother  is  alive,  i^ls.^c.^p!!:!^?'^ 
and  a  widow,  she  shall  inherit  in  the  same  manner  as  the  father  would. 
If  the  mother  is  not  a  widow,  she  shall  not  be  entitled  to  any  portion  of 
such  estate,  unless  it  shall  be  that  of  the  only  or  last  surviving  child  of 
the  mother,  in  which  event  she  shall  take  as  if  unmarried. 

"Last  child  of  mother:"  G  Ga.,  125;  Daniel  vs.  Duncan,  March  term,  18G4. 

7.  In  all  degrees  more  remote  than  the  foregoing,  the  paternal  and 
maternal  next  of  kin  shall  stand  on  an  equal  footing. 

8.  First  cousins  stand  next  in  degree;  uncles  and  aunts  inherit  equally 
with  cousins. 

Cousins  on  paternal  and  maternal  side  stand  on  snme  footing:  17  Ga.,  230, 

9.  The  more  remote  degrees  shall  be  determined  by  the  rules  of  the 
canon  law,  as  adopted  and  enforced  in  the  English  Courts  prior  to  the 
fourth  day  of  July,  A.  D.,  1776. 

General  Note  on  this  Section.— Will  disposing  of  property  in  accordnnee  with  statute  of 
distribution  :  25  Ga.,  G40.  Courts  lean  to  the  interpretation  of  wills  in  accordance  with  this  statute  : 
27  Ga.,  324. 

§2485.  (2449.)  Bight  of  administrator.  Upon  the  appointment  of  an 
administrator,  the  right  to  the  possession  of  the  whole  estate  is  in  him, 
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Ji2M6.  225: 


J2531. 


and  so  long  as  such  adniinistrator  continues,  the  right  to  recover  posses- 
sion oi^  tlio  estate  from  third  persons  is  soh^ly  in  him.  If  there  be  no 
adniinistnuion,  or  if  the  administrator  appointed  consents  thereto,  the 
heii-s  at  law  may  take  possession  of  the  lands,  or  may  sue  therefor  in  their 
own  right. 

E.ioctmont  bv  aaministrntov:  1  Kelly.  370.  5.SS;  6  Gla.,  443;  7  Gn.,  589;  9  Ga.,  5B:  10  Qa.,  491 ;  14 
0.1..  14.=.;  UU;,--!.,  .SI  :  18  0;)..  17.\  oL'O  ;  20  t^;i..  1:55.  514  :  L'2(5a..  107;  2;U;a..  374,  ft.Si);  27  Oa.,  494  ;  30  Ga., 
74:  by  hoirs:  1  Kolly.  oJv^;  oKolly.  105:  UGa..  liOti;  22aa..  283;  41  Ga...  42.  Where  property  of 
another  is  in  possession  of  decedent:  15  Ga..  189:  17Ga.,  449;  19Ga.,  554;  23  Ga..  31,  When  suit 
miybe  brousrht  directly  by  heirs  and  creditors:  3  Kelly.  575;  8Ga.,  236;  lOGa..  26(>;  IG  Ga..  446: 
21  Cia.,  4^H3;  2oGa.,  252;  29(-ia..  385.  "  ^Vhole  estate  :"  29Ga.,5l)G.  Estate  irregularly  administered 
by  consent :  13  Ga.,  478.  Administrator  is  vnoper  party  to  recover  personalty:  12  Ga.,  278.  Money 
raised  on  letter  o'f  credit  passes  to  administrator:  13  Ga.,  341.  Administrator's  failure  to  sue  is  no 
]ire.iudice  to  heirs:  27  Ga..  125.  I'roperty  sold  before  grant  of  administration:  30  Ga.,  29t3.  Prop- 
erty in  hands  of  a  receiver:  41  Ga.,  649. 

§2486.  (2450.)  May  recover  from  JieirSy  etc.,  lohen.  The  administrator 
may  recover  possession  of  any  part  of  the  estate  from  the  heirs  at  law,  or 
purchasers  from  them;  but  in  order  to  recover  lands,  it  is  necessary  for 
him  to  show  upon  the  trial,  either  that  the  property  sued  for  has  been  in 
his  possession,  and,  without  his  consent,  is  now  held  by  the  defendant,  or 
that  it  is  necessary  for  him  to  have  possession  for  the  purpose  of  paying 
the  debts  or  making  a  proper  distribution.  An  order  for  sale  or  distri- 
bution, granted  by  the  Ordinary  after  notice  to  the  defendant,  shall  be 
conclusive  evidence  of  either  fact. 

Permission  from  Ordinary  necessary  to  bring  action  against  heir:  14  Ga.,  145.  AUter,  n.gK\nst 
stranger:  lb.  "From  heirs:"  3  Kelly,  111 ;  6  Ga.,  443;  20  Ga.,  135.  "From  purchasers:"  19  Ga., 
94,  loU ;  20  Ga.,  135 ;  25  Ga.,  28.   "  Necessary  for  him,"  etc. :  Seabrook  vs.  Brady,  January  term,  1873. 
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-JDifferent  Kinds  of  Administrators^  etc, 

-Of  their  Appointment^  Bonds  and  RemovaL 

■Of  Inventories,  Appraisments  and  Returns. 

-Of  Managing  the  Estate  and  Paying  Debts. 

'Of  Receiving  and  Making  Titles  on  Bonds  for  Titles. 

-Of  Administrator's  Sales. 

'Of  Distribution,  Advancements,  etc.,  for  Family, 

'Of  Commissions  and  Extra  Compensation, 

-Of  Final  Settlements,  Receipts,  etc. 

-Of  Letters  of  Dismission  and  Resignation, 

-Of  Removing  Proceedings  to  another  County, 

-Of  Foreign  Administrators,  etc. 
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Of  iidininiHtrfiiion. — T)ifT<!r(!rit,  kififl«  of  JtflrnirilNfratorB,  etc. 


SECTION   I. 

DIFFEEENT   KINDS   OF    ADMINISTRATOHH,    AND    IIULES   FOR   GRANTING 

LETTERS. 


Section. 
2487.  Tern  porn  ry  letters. 
2!8H,  Bond  of  temporary  administrator.'^] 
24(S9.  Pnulc.ntfi  Ulc. 

2490.  Dc  bovi'ft  7(o?(. 

2491.  With  the  will  jmncxod. 

2492.  Who  arc  ((ualiliod. 

2493.  Exception. 

2494.  Rules  for  granting  letters. 


Skctton. 
249.''>.  Clork— when  to  ha  adminlBtrator. 

2190.  JiCttcrK  in  ppeciiil  cms^.h. 

2197.  llulrs  for  p-ranting  Huch  lotter.s. 

249S.  J^refcrcnco. 

2499.  SurvivorHliip  ftrnonf.' ndlniriiHtrators. 

2500.  l\'(:(;d  not  h(!  porou  citing. 

2501.  He  venue  f-- tamps. 


§2487.  (2451.)    Temporary  letters.     The  Ordinary  may  at  any  time 
grant  temporary  letters  of  administration  upon  any  unrepresented  oBtatep^^l^f^Act  of 
for   the   purpose   of  collectiup:   and   taking  eare  of  the  efleets  of  thel*'-'^'^' 9-,Ji%^?o 
deceased,  to  contmue  and  nave  eiiect  until  permanent  letters  are  granted  ;  p.  oO. 
and  from  the  order  granting  temporary  letters  there  shall  be  no  appeal.  ^§326, 2438,  sen. 

To  be  granted  when  there  is  a  contest  for  administration  :  14  Ga.,  653.  If  granted  in  term  on 
such  contest,  the  eri'or  moy  be  corrected  by  cer/iorari."  40  Ga.,  389.  Temporary  administrator 
should  ask  in.iunction  when  :  24  Ga..  131.  Sale  by  :  28  Ga.,  272.  May  file  an  illegality :  39  Ga.,  565. 
See,  also,  Funderburk  vs.  Gorham,  January  term,  1873. 

§2488.  (2452.)  Bond  of  temporary  aclministraior.  [The  Ordinary  may 
issue  such  temporary  letters  of  administration,  upon  the  party  or  parties .  x  ,  ^  ^.f  ^cp- 
to  Avhom  they  are  granted  giving  good  and  sufficient  bond,  with  security,  pp.'sa,  64.. 
for  double  the  amount  of  all  the  personal  property  belonging  to  the 
estate,  other  than  real  estate.]     (a.) 

§2489.  (2453.)  Pendente  lite.  Pending  an  issue  of  devisavit  vel  non, 
upon  any  paper  propounded  as  a  will,  temporary  letters  of  administra- 
tion may  be  granted,  unless  the  will  has  already  been  admitted  to  pro- 
bate in  common  form,  and  letters  testamentary  issued. 

To  reverse  Ordinary's  refusal  to  grant  letters  pendente  lite,  appeal  is  the  proper  remedv :  16  Ga., 
13 ;  17  Ga.,  263. 

§2490.  (2454.)  De  bonis  non.  Administration  de  bonis  non  is  granted 
upon  an  estate  already  partially  administered,  and  from  any  cause  unrep- 
resented. 

Administrator  c?e  5oni«  won  is  entitled  only  to  property  remaining  unadministered  :  3  Kelly, 
256 ;  5  Ga.,  56.  329 :  10  Ga.,  260  ;  11  Ga.,  599.  Deed  to  land  in  accordance  with  bond  made  by  :  19  Ga., 
153.  To  be  made  party  when  :  30  Ga,,  775.  He  cannot  be  met  by  claim  of  title  in  executor  adverse 
to  estate  :  45  Ga.,  111. 

§2491.    (2455.)    With  loill  annexed.     Administration  with   the   will        ^.-,-00^ 
annexed  is  granted  where  the  deceased  died  testate,    but  no  executor  p,  3=:?. 
appears  to  qualify  and  execute  the  wnll.      If  the  executor  appointed  is  2.^0439  0443.  :445 
disqualified,  for  want  of  age,  the  letters  may  be  granted  until  the  disa- 
bility ceases. 

Action  against  such  administrator  lies  in  Georgia  on  a  judgment  obtained  in  Virginia  against 
executor:  3  Kelly,  426.  Division  by  consent  no  defense  to  suit  by  :  6  Ga,,  443.  Cannot  administer 
on  any  property  undisposed  of  by  will:  9  Ga.,  461 ;  16  Ga.,  213.  What  may  be  plead  in  action  against 
administrator  with  will  annexed:  16  Ga..  481.  Proper  party,  when  :  25  Ga.,  479.  Where  it  is  not 
known  whether  executor  will  "appear,"  etc.:  27  Ga.,  73.  Whence  he  derives  power  to  sell :  27 Ga., 
585. 

§2492.  (2456.)    Who  are  qualified.     None  but  citizens  of  the  United 
States,  residing  in  the  State  of  Georgia,  are  qualified  to  be  made  admin-  p,^^:4!  "^^^^'  ^* 
istrators-*  except  as  provided  in  the  next  section. 

§2493.  (2457.)  Exception.     [Whenever  a  citizen  of  another  State  or  Act  of  is5o-'?<5 
Territory  of  the  United  States  shall  be  heir  at  law,;  of  equal,  greater  or  ^-  ^^'^* 
sole  interest,  of  any  estate  of  a  deceased  citizen   of  Georgia,  it  sliall  be 
lawful  for  such  non-resident  citizen  to  act  as  administrator  of  such  estate  : 


432  TAET  II.— TITLE  YI.— CHAPTER  III. 

Of  ailmiuiiitratiuu. — Diliereut  kiiuls  ot  administrators,  etc. 

Proviilcdy  siu'h  non-rosidont  shall,  before  he  is  qualified  to  aet,  be 
required  to  give  boud  aud  good  seeurity  iu  a  sum  equal  to  double  the 
amount  of  sueh  estate,  payable  to  the  Ordinary  of  the  eouuty  before 
Avhom  he  niny  (qualify  in  this  State.  The  seeurities  shall  be  resident 
(a^^ctsofls«>6.  ^.j^i^^.^j^  ^){  [\{i^  State,  and  liable  to  be  sued  and  proeeeded  against,  in  the 
lirst  instanee,  for  any  default,  liability  or  mismanagement  on  the  part  of 
sueh  non-resident  administrator,  without  joining  sueh  administrator  in 
s;iid  suit.]     (a.) 

Komoval  iVoin  State  does  not  abate  letters  :  12  Qa.,  COl;  28  Ga.,  387. 

Act  of  1764,  C.  §--i^-i.  (-458.)  Ixiilcs  for  fjrcnitinc/ hitcrs.  In  the  granting  of  letters 
}-'^^o  ^^iY^^  ^^  administration  of  any  kind  the  following  rules  shall  be  observed^ 
Act?ofis'27,  c.  the  applieant  being,  in  all  cases,  of  sound  mind,  and  laboring  under  no 
''''^-       ^      disability: 

§u'4m!':W9L*      ^-  '^^^^  husband  or  wife  surviving,   irrespective  of  age,  shall  be  first 
entitled. 

Husband's  right :  4  Ga,,  377,  541 ;  25  Ga.,  624.  When  insolvencj'  is  not  sufficient  ground  for 
caveat  to  wife's  claim  for  administration  :  32  Ga.,  575. 

2.  The  next  of  kin,  at  the  time  of  the  death,  according  to  the  law 
declaring  relationship  and  distribution,  shall  be  next  entitled  ;  but  if 
the  party  died  testate,  the  person  most  beneficially  interested  under  the 
will  shall  have  the  preference.  Relations  by  consanguinity  shall  be  pre- 
ferred to  those  by  affinity. 

Contest  between  collateral  kinsmen  of  infant:  31  Ga.,  694,  Next  of  kin  of  husband:  25  Ga., 
624. 

3.  If  there  be  several  of  the  next  of  kin  equally  near  in  degree,  the 
person  selected  in  writing  by  a  majority  of  those  interested  as  distribu- 
tees of  the  estate,  and  who  are  capable  of  expressing  a  choice,  shall  be 
aj^pointed. 

In  case  of  such  selection.  Ordinary  has  no  discretion:  35  Ga.,  243. 

4.  If  no  such  preference  is  expressed,  the  Ordinary  may  exercise  his 
discretion  in  selecting  the  one  best  qualified  for  the  office. 

Where  applicant  has  been  advanced  his  full  share,  and  is  setting  up  adverse  claim :  29  Ga., 
519. 

5.  "Where  no  application  is  made  by  the  next  of  kin,  a  creditor  may 
be  appointed  ;  and  among  creditors,  as  a  general  rule,  the  one  having  the 
greatest  interest  will  be  preferred. 

Conte.-^t  between  creditor  and  widow :  32  Ga.,  575.  In  contest  between  creditors  what  evi- 
dence is  admissible  :  42  Ga.,  401. 

6.  The  persons  entitled  to  an  estate  may  select  a  disinterested  person  as 
administrator,  and,  if  otherwise  qualified,  he  shall  be  appointed. 

7.  The  person  entitled  to  administration  may  desire  a  third  person 
associated  with  him  in  the  administration,  and  in  such  case,  if  otherwise 
qualfied,  he  may  be  appointed. 

Where  the  widow  joins  a  third  person  with  her :  32  Ga.,  575. 

8.  No  person  shall  be  appointed  administrator  who  is  neither  of  kin  to 
the  intestate  nor  a  creditor,  nor  otherwise  interested  in  the  grant  of 
administration,  except  in  the  cases  before  provided. 

9.  If  a  married  woman  is  next  of  kin,  her  husband  is  entitled  to  the 
administration.      If  a  female   administratrix  or  executrix  marries,  her 

i%fi.  Act  of  husband  may  l>c  aj)pointed  administrator.  The  Ordinary,  however,  may, 
V2S,  c.1,.627.  in  his  discretion,  grant  the  letters  to  any  other  person  entitled  thereto 
§2443.  under  any  of  the  prescribed  rules. 

On  Act  of  1828 :  10  Ga..  98. 
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10.  As  a  <^cii(!ral  rule,  to  clover  all  caHCH  not  Rpecialiy  provided  for,  iIk; 
person  liaving  the  right  to  the  estate  ought  to  have  tlKj  adniinistrati(jn. 

11.  Teniponiry  lett(!rs  of  administration,  fXTxling  the  litigation  on  a 
propounded  will,  should  gen(;rally  Ixj  granted  to  the  nominated  executor. 

(iiONKUAL  NoTK  ON  TiriH  Skotiov, — A r>i)l icji rjt,  oporiH  Jiri'l  oonclndcH  :  '.)  (l;i.,  I'.f.K  Whoro  thc-ro 
is  contest,,  tcinporjiry  l(!tt(;rs  sImhiM  l)(;Ki!ii)t<;(l :  14  Oji.,  O'/i.  I'lciidiiiKS  rif;';'!  not  cov';r  jrroiind  on 
wliich  jidministniLor  is  onlillcd  to  letters  :  22  iin.,  4.'>1.    Sec,  also,  JOiiiHtein  ?;«.  Jjatiiner,  July  term, 

1872. 

§2495.  (2450.)   Clc/rk  to  he  acImmiKb-ator,  viken.     If,  from   any  eau.~o, 
an  estate  be  unrepresented,  and  not  likely  to  be  re])resented,  the  (Ordinary 
may  vest  the  administration  in  the  clerk  of  the  Superior  Court  of  the  Actof  isio.  c. 
county,  or  any  other  person  whom  he  may  deem  fit  and  pro{)er — a  cita-  {k/jj,  c.  p/ri-n. 
tion  being  first  published  for  thirty  days,  as  in  other  eases — and  ^u('h^'%Mf^fci?/( 
clerk,  if  appointed,  shall  be  compelled  to  discharge  the  duties  of  the  J^^^J-Jj^-j^J- ^j- 
office.    If,  however,  such  estate  does  not  exceed  in  value  the  sum  allowed  34.' 
by  law  to  the  widow  and  children,  no  administration  shall  be  necessary, ^^^^'  ^^''^' 
but  the  Ordinary  shall,  by  order,  set  apart  the  same  to  the  widow  and 
children. 

Ordinary  may  force  administration  upon  clerk  :  20  Ga.,  775.  His  letters  do  not  cease  with  his 
term  of  office  as  clerk:  22  Ga.,  431.    On  Act  of  1851-2:  22  Ga.,  449,  450. 

§2496.  Letters^  how  granted  in  special  cases.  [If,  from  any  cause,  an 
estate  be  unrepresented,  and  not  likely  to  be  represented,  as  contemplated 
in  the  preceding  section,  and  it  shall  be  made  to  appear  to  the  Ordinary 
that  neither  the  person  entitled  to  administration  on  the  estate  nor  any 
other  person  can  be  found  to  give  the  security  required  by  law,  and  tliat 
great  injury  is  likely  to  occur  to  said  estate  for  want  of  administration, 
then  and  in  such  case  the  Ordinary  shall  vest  the  administration  in  the 
clerk  of  the  Superior  Court  of  the  county,  or  any  other  person  vrhom  he 
may  deem  fit  and  proper,  such  person  or  persons  giving  their  own  bond 
in  such  amount  as  the  Ordinary  may  deem  adequate,  for  the  faithful 
administration  of  the  estate :  Provided,  that  in  all  such  cases  where  •eo.'p!'^^!' 
administration  is  granted  without  security,  and  it  shall  become  necessary 
to  sue  the  bond,  the  interest  of  all  minors  interested  shall  be  satisfied, 
until  the  claim  of  said  minors  is  fully  paid  off  and  discharged,  although 
it  may  be  to  the  exclusion  of  all  parties  capable  of  giving  their  consent 
when  said  administration  may  have  been  granted.]     (a.) 

§2497.  Rules  to  govern  Ordinary.  [The  discretion  vested  in  the  Ordi- 
nary by  the  preceding  section,  in  determining  to  whom  administration 
shall  be  granted,  shall  be  exercised  in  accordance  with  the  rules  laid  down 
in  section  2494  of  this  Code:  Provided,  that  in  all  cases  the  natural 
guardians  of  minors  interested  in  the  estate  shall  have  the  riolit  to  take,,, .  ,    ^,„,. 

•    •  .  .  •  ( b  I  Act5  01  ISoo- 

administration  jointly  with  the  person  appointed,  or  alone,  if  no  other  '6(5,  p.  so. 
person  is  selected ;  and  in  case  no  person  can  be  found  to  take  the  admin- 
istration, then  and  in  such  case  the  Ordinary  may  vest  the  administration 
in  the  clerk.]     (b.) 

§2498.   One  offering  security  shall  have  preference.     [T\"henever,  under 
a  citation  for  administration,  according  to  section  2494  of  this  Code,  any 
person  entitled  to  administration  under  the  rules  set  forth  in  section  2494 
shall  offer  to  the  Ordinary  good  and  sufficient  security,  as  required  in  sec- 
tion 2505  of  this  Code,  such  person,  although  not  entitled  to  the  admin- 
istration by  priority,  under  the  rules  for  granting  letters,  such  person  so ((,ij^(.tj ^-.f ^j^^. 
offering  security  shall,  nevertheless,  be  entitled  to  the  administration  by  '^(5,  p.  so. 
reason  of  his  ability  to  give  security,  in  preference  to  one  who  has  priority 
according  to  rule,  but  does  not  offer  securitv.]     (c.) 
28 
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Of  administxation.— The  appointment  of  administrators!,  etc. 


§iM09.  (2460.)  Survivorship  mnonrjsf  adminisfrafors.  If  administration 
lias  been  granted  to  more  than  one,  npon  the  death  of  either,  the  right  of 
administration  snrvives  to  the  other. 

v^*2500.  (24()1.)  Xccd  not  be  the  person  citing.  Administration  may  be 
granted  to  other  persons  than  him  in  whose  name  tlie  citation  issues,  and 
without  a  new  citation  being  published. 

Fresh  citation  iinnoecssary :  19  Ga.,  220;  35  Ga.,  243. 


§2501.    (2462.)    Bevemie  sfamjxs  taxed  as  cost.     [The  amount  of  all 
fa>  Act? ofijkv- revenue  stamps  used  upon  letters  of  administration,  letters  testamentary, 
'60.  pp.  1^12-23.  (,|-(.^^  ^ij^^ii  ij^,  taxed  as  cost  against  the  parties  for  whom  the  same  are 
used.]     (a.) 


SECTION  II. 


THE  APPOIXTMEXT  OF  ADMINISTRATOKS — THEIR  BOND  AND  REMOVAL. 


fcF.CTIOX. 

2fi02.  Application. 

2503.  Citation. 

2504.  Oath. 

2505.  Bond. 
250t5.  To  be  filed. 
25<i7.  Suits  on  bond. 

250S.  Execution — how  issued. 


Section. 

2509.  Provision  for  new  sureties. 

2510.  Joint  bond. 

2511.  Defaulting  administrator. 

2512.  Liability  of  sureties,  etc. 

2513.  Suits  not  to  abate. 

2514.  If  several  administrators,  etc. 

2515.  Account  with  heir  at  law. 


2502.  (2463.)  Apj)Iicationfor.  Every  application  for  letters  of  admin- 
p!^2S6.  ^Aci  of  i^^'^tion  must  be  made  to  the  Ordinary  of  the  county  of  the  residence  of 
J^  ^3?'        ^^^^  deceased,  if  a  resident  of  this  State,  and  if  not  a  resident,  then  in  some 
county  where  the  estate,  or  some  portion  thereof,  is. 

"  County :"  18  Ga.,  173 ;  of  residence  at  the  time  of  his  death  :  27  Ga.,  259.  "  Estate  :"  32  Ga.,  299. 
Where  the  part  of  the  county  in  which  deceased  resided  has  been  cut  off  into  a  new  county:  27 
Ga.,  6.33.  Previous  to  Act  of  1839:  21  Ga.,  161.  Resident  of  this  State:  22  Ga.,  856.  Application'- 
when  to  be  dismissed :  27  Ga.,  73. 

§2503.  (2464.)  The  citation.    The  Ordinary  must  issue  a  citation,  giv- 
ing notice  of  the  application  to  all  concerned,  in  the  gazette  in  which  the 
g325.  county  advertisements  are  usually  published,  for  thirty  days,  and  at  the 

first  regular  term  after  the  expiration  of  that  time,  the  application  should 
be  heard  or  regularly  continued. 

"  Regularly  continued:"  9Ga.,135.  Citation  indispensable :  12  Ga.,  526.  When  it  is  too  late 
to  call  in  question  the  publication  of  the  citation:  35  Ga.,  243. 

§2504.  (2465.)  Oath  of  administrator.  Eveiy  administrator,  when 
qualified,  (which  may  be  done  in  vacation  if  appointed  at  a  regular  term,) 
shall  take  and  subscribe  the  following  oath  or  affirmation  : 

"  I  do  solemnly  swear  (or  affirm)  that  A  B,  deceased,  died  intestate, 
so  far  as  I  know  or  believe,  and  that  I  will  well  and  truly  administer  on 
all  the  estate  of  the  said  deceased,  and  disburse  the  same  as  the  law 
requires,  and  discharge  to  the  best  of  my  ability  all  my  duties  as  admin- 
istrator.   So  help  me  God." 

Oath,  where  taken,  under  Act  of  1799:  6Ga.,  443. 

§2505.   (2466.)    Bmid  of  administrator.     Every  administrator,  upon 
his  qualification,  shall  give  bond,  with  good  and  sufficient  security,  to  be 
Actofi792,'C.  ju'^^^^l  ^^f  ^^y  the  Ordinary,  in  a  sum  equal  to  double  the  amount  of  the 
i>.  309.  estate  to  be  administered;  such  bond  shall  be  payable  to  the  Ordinary 

Act«ofi«L5i-'o2.for  the  benefit  of  all  concerned,  and  shall  be  attested  by  him  or  his 
^^''    '     *       deputy,  and  shall  be  conditioned  for  the  faithful  discharge  of  his  duty  as 
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sucii  aJiuiiilrfliaiur,  as  rcquiri;(l  ]>y  law.  A  HiiMHcaiitial  atjniniancA:  with 
these  re(|iiisItions  for  tlic  bond  .sliall  Ix^  dc'ciruid  suffi^'iont,  aiul  no  adniin- 
i.strator'vS  bond  shall  be  declared  invalid  by  reason  of  any  variation  tlK^n- 
from,  as  to  payee,  amount,  or  condition,  where  tlie  manifest  intention  was 
to  give  bond  as  administrator,  and  a  brciich  of  his  duty  as  such  has  been 
proved. 

Establishment  nf  copy  of:  1  Kelly,  355.  D<vrtiitffvit—wh:it  con«tHuto«:  5  Ga.,  274:  11  (in.,  401  ; 
15G:i.,  IS;):  211  (;:k,49:  .T)(J;k,  <)5;  37  (JiK,  ;i5.'5;  40  (Jii.,  IHl  ;  45  On.,  108.  V.oud  of  ri<,-\v  ;i),pointf;o:  fi 
Gn.,  432.  Justices  of  Inferior  Court  not  i(!K!tl  obliKe(!.s  :  7  Ga.,  405.  Security  rnay  be  non-resident : 
]<)  Ga.,  13.  Where  lielrs,  jind  not  Hecurities,  nre  liii hie  :  22G;i.,  5'.K).  Security  injiy  hiivc  judjfluent 
declared  void — when  :  41  (ia.,  307.    What  attestation  of  Ordinary  Hufficient:  43  Ga.,  .'i40. 

§2506.  (2467.)  Bondy  how  filed  and  recorded.  All  administrators' 
bonds  shall  be  kept  of  file  by  the  Ordinary,  the  same  })eing  first  recorded 
Avithin  six  days  after  their  execution,  in  a  book  to  be  kej)t  for  that  j)nr- 
pose. 

§2507.  (2468.)    Suit  on  bonds.     The  administrator  and  liis  sureties 
shall  be  held  and  deemed  joint  and  several  obligors,  and  may  be  sued  as^Vl!  'A'ci  of 
such  in  the  same  action,  and  if  the  administrator  is  beyond  the  j^ri:sdic-}£^J^;f^i^^^^; 
tion  of  this  State,  or  is  dead,  and  his  estate  unrepresented,  or  is  in  such  r>- 145. 
position  that  an  attachment  may  be  issued  against  him,  the  sureties,  ov^2922,  Z3fii, 
any  one  or  more  of  them,  may  be  sued.    No  prior  judgment,  establishing 
the  liability  of  the  administrator  for  a  devastavit  by  him,  shall  l>e  nec- 
essary before  suit  against  the  sureties  on  the  bond. 

Liability  of  surety:  1  Kelly,  36;  43  Ga.,598.  In  such  suit,  party  is  entitled  only  to  a  certified 
copy  of  bond:  in  suit  on  bond,  what  is  admissible  in  evidence:  1  Kelly,  355.  On  Act  of  1820:  6Ga., 
803;  7  Ga.,31.  On  Act  of  1852:  23  Ga.,  183;  31  Ga.,  71.  Law,  the  forum,  except  in  special  cases  :  17 
Ga.,  123.  "No  prior  judgment:"  43  Ga.,  275.  Sureties— right  of  to  discovery:  22Ga.,  559;  proper 
parties — when  43  Ga.,  598. 

§2508.  (2469.)     Execution^  how   issued.     In   all   cases  of  judgments  ^^^  ^^  i^^q  ^^ 
recovered  against  the  administrator  and  his  sureties,  the  execution  issued  p-  ^s^- 
shall  be  first  levied  on  the  property  of  the  principal,  and  no  levy  sliall  Act  of  i85i-*52, 
be  made  on  the  property  of  the  sureties  until  there  is  a  return  of  nidla  ^'  '  ' 
bona  as  to  the  principal,  unless  the  plaintiff  in  fi.  fa.  shall  file  with  the  2?3383,  S-SST. 
levying  officer  an  affidavit  that  the  surety  is  actually  removing  or  secret- 
ing his  property  so  as  to  avoid  the  payment  of  such  judgment. 

§2509.  (2470.)  Provisions  apply  to  new  sureties.   The  provisions  here- 
inbefore made  in  case  the  surety  on  a  guardian's  bond  dies,  or  becomes  p  ^3^9^  '^''l^i  ^f 
insolvent,  or  removes  from  the  State,  or  from  other  causes  becomes  insuf-i505.  p-^'^^"'-^p 
ficient,  or  in  case  the  surety  desires  to  be  relieved  as  surety,  shall  be  p.  317.  Act' of" 
applicable  to  sureties  on  administrators'  bonds  in  the  same  manner  and    ^  '  ^*  ^^' 
under  the  same  conditions  as  if  they  were  therein  named.  ??is1d.  is:o. 

Bill  against  administrator  and  two  sets  of  sureties  :  7  Ga.,  549.  Relief  of  surety  (construing 
Acts  of  1805  and  1810  :)  18  Ga.,  259. 

§2510.  (2471.)  Joint  bond.  If  two  or  more  administrators  unite  in  a 
common  bond,  all  the  sureties  are  bound  for  the  acts  of  each  adminis- 
trator, and  the  administrators  themselves  are  mutual  sureties  for  each 
other's  conduct. 

§2511.  (2472.)  Defaulting  administrator.  Whenever  the  Ordinary 
knows,  or  is  informed  by  any  person  having  any  interest  in  the  estate, 
that  the  administrator  wastes,  or  in  anv  manner  mismanacres  the  estate,  ^^L?-f  ^"^ :  ^^ 

...  ♦  ^  "  "  p.  cl_.    Act  01 

or  that  he  or  his  sureties  are  likely  to  become  insolvent,  or  that  he  refuses  i^t>5.  c.  r.^su. 
or  fails  to  make  returns  as  required  by  law,  or  that  for  any  reason  he  isI.Vi. 
unfit  for  the  trust  reposed   in   him,  he  shall  cite  such  administmtor  to  2^2021.  -32 
answer  to  such  charge  at  some  regular  term  of  the  Court,  and  upon  the  ^^'^'  ^^^* 
hearing  of  his  return  the  Ordinary  may,  in  his  discretion,  revoke  the 
letters  of  administration,  or  require  additio  lal  security,  or  pass  such 


?~o. 
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cnher  onlor  as,  in  his  jiulgniont,  is  expedient  under  the  cireumstances  of 
each  ease. 

Aot  ISl^l  :  1  KoUy.  TS.  "When  to  make  now  appointment:  6  (ra.,  i'^2.  Non-rcsidoncoor  absence 
after  probate  no  .srroiuul  tor  revocation:  12  Oa-.^Ol.  "Fails  to  make  returns:"  2itGa,,685.  llcmoval 
of:  14  (la..  oJo;  2o  lla..  31 ;  3<>  Ga..  177. 

§•2512.  (2473.)  LiahiUtij  of  sureties.  In  all  eases  of  removal  of  an 
administrator  ior  any  eause,  the  sureties  on  his  bond  are  liable  for  his 
aets  in  eonneetion  with  his  trust,  up  to  the  time  of  his  settlement  with 
an  administrator  iJe  bonis  non,  or  the  distributees  of  the  estate. 

§2513.  (2474.)  Ixevocafion  does  not  abate  suit.  The  revocation  of  let- 
p%j^.  Act  of  tei's  of  administration  shall  not  abate  any  suit  pending  for  or  against  the 
i84o,  c.  p.  4,4.  administrator,  but  the  administrator  de  bonis  non  shall  be  made  a  party 
^2348,  34i>.      in  proper  cases  by  scire  facias^  as  in  case  of  the  death  of  a  party. 

Revocation  a  good  plea,  p'"-^'  dnrrein  continuance  :  2  Kellj',  428.  AVhere  revocation  has  been 
made  on  account  of  birth  of  posthumous  child:  0   Ga.,  21. 

§2514.  (2475.)  }Miere  there  are  several  administrators.  If  there  are 
more  administrators  than  one,  and  complaint  is  made  against  one  only, 
and  his  letters  are  revoked,  the  entire  trust  remains  in  the  hands  of  the 
other ;  and  with  him,  as  to  an  administrator  de  bonis  non,  the  removed 
co-administrator  must  account. 

§2515.  (2476.)  Account  with  heirs.     If  there  be  no  administrator  de 
^^3]?)^^^iet  of  ^'^'^^'^  '^^^^  appointed,  or  if  he  fails  to  bring  the  removed  administrator  to 
1845,  c.  p.  335.  account,  the  heirs  at  law,  or  distributees,  or  legatees  (if  there  be  a  will,) 
may  sue  directly  for  an  account  and  settlement. 

At  common  law.  and  under  Act  of  1845  :  1  Kelly,  78  ;  5  Ga.,  56 ;  10  Ga.,  266  ;  11  Ga.,  599.  When 
heirs,  distributees,  etc.,  may  sue  :  10  Ga.,  266;  11  Ga.,  658  ;  16  Ga.,  151.    See  45  Ga.,  616. 

Gexkral  Note. — Where  administrator  was  one  of  the  Justices  of  the  Court  appointing:  6 
Ga..  443.  AVhat  is  an  absolute  appointment :  13  Ga.,  1.  Appointment,  how  proven,  how  attacked  : 
14Ga.,  185;  18  Ga.,  173.  What  is  suiRcient  certificate  of  administration  :  22  Ga.,  112.  Letters  as 
evidence  of  authority  to  sue  :  lb.,  431.  Jurisdiction  of  equity  as  to  sureties  and  removal :  14  Ga., 
323;  23  Ga..  31.  Proof  of  appointment :  24  Ga.,  245;  24  Ga.,  55.  Removal  from  State  does  not 
abate  letters  :  12Ga.,  604;  28  Ga.,  387.  On  caveat  application,  a,pplicant  opens  and  concludes  :  9 
Ga.,  199.  Profert  of  letters,  when  necessary:  18  Ga.,  679.  Letters  as  evidence  of  title :  2  Kelly, 
116:  ISGa.,  679;  Hazelhurst  vs.  Morrison,  January  term,  1873.  No  application  necessary  where 
no  debts:  30  Ga.,74;  33  Ga.,  409.  Administrator  appointed  on  estate  of  person  absent  for  seven 
years  :  39  Ga.,  479.  Ordinary's  record  book  of  letters — as  evidence  :  Roe  &  McRory  vs.  Sellars, 
January  term,  1873. 
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(a)  Act  of  1863- 
'(yi,  p.  47. 


Sectiox. 

2516.  Inventory  and  appraisement. 

2517.  11  ow  made  and  returned. 

2518.  AVhen  to  be  executed. 

2519.  What  to  contain. 
25li0.  Joint  inventory. 

2521.  Oath  of  appraisers. 

2522.  Return  of  appraisers. 


Section. 

2523.  Neglect  of  administrator,  etc. 

2524.  Cannot  take  property  at  valuation. 

2525.  Annual  return. 

2526.  Vouchers. 

2527.  Duty  of  Ordinary. 

2628.  Non-resident  or  dead  administrator. 
2529.  Ordinary's  docket. 


§2516.  (2477.)  Inventory  and  appraisement.  Immediately  upon  the 
fpialification  of  every  administrator,  the  Ordinary  should  issue  a  warrant 
(or  if  })roperty  be  in  different  counties,  warrants,)  of  ap])raisement  directed 
to  five  disinterested  freeholders,  citizens  of  the  county  where  tlie  prop- 
erty is,  any  three  of  whom  shall  be  qualified  to  act,  requiring  them  on 
oath  fairly  and  justly  to  ap])raise  and  value  all  of  the  personal  property 
of  the  deceased  produced  to  them  by  the  administrator,  [and  also  all 
real  estate  belonging  to  the  deceased,  lying  in  the  county  in  which  admin- 
istration may  be  had.]     (a.) 
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§2517.  (2478.)  IToiv   ma/k    and   rdurned.     Tlic  administrator  hIjuII 
make  a  just  and  true  inventory  of  all   the  j)erHonal   pn^jHTty  r)\vn(;d   and 
})(),ss(^sh(h1  by  th(3  deceasc^d  at  his  death,  [and  all   n-al  estjite  helongin^^  to 
the  deceased,  lyin^j^  in  the  county  in  whic^h   administration  may  \Ht  had,] 
(a)  and  sliall  produce  and  exhibit  the  same,  if  possible,  to  th(;  apj)raisers  ^,%lf  ^'^t\^]\ 
appointed  as  afon^said.     And   wh(ni  suc^h  inventory  and  appraisement  is  1702,  C.  j..  v^ . 
returned  to  tlie  Ordinary,  the  a^bninistrator  shall  swear,  in  addition  toj;242<j. 
the  usual   oath   on   makin;^  returns,  that  such   inventory  contains  a  true 
account  of  all  the  goods  and  chattels,  ri;»;hts  and  credits  of  the  ^l^^-^'^^^^?  r,^)Xct»on>^«?»- 
within   his   hands,  possession,  or   knowledge.     [The  administrator  shall '^Jt  p., 47.   ac^ 
also  return,  under  oath,  with  such  appraisement,  so  far  as  may  c(^me  to  31.     ^    ^' *'' 
his  knowledge,  all  real  estate  lying  without  the  county  in  which  admin- 
istration may  be  had.]     (a.) 

Inventory  and  iippraiscment  as  evidence  of  testator's  title  :  25  Ga.,  76.  Effect  of  inventory  :  8 
Ga.,  388,  399.    Insufficient  inventory  :  32  Ga.,  81. 

§2518.  (2479.)  When  to  he  executed.  The  warrant  of  appraisement 
must  be  executed,  except  providentially  prevented,  within  sixty  da\'s 
after  the  same  is  issued,  and  the  inventory  and  appraisement  should  be 
returned  to  the  Ordinary  within  four  months  after  the  qualification  of 
the  administrator.  If  the  execution  or  return  be  delayed  beyond  the 
periods  specified,  the  Ordinary  should  inquire  into  the  reason  and  spread 
the  same  on  his  record  with  the  return. 

§2519.  (2480.)    What  to  contain.     A  debt  due  by  the  administrator  to 
the  estate,  must  be  included  in  the  inventory,  and  notice  taken  of  any  '^i^^"- 
interest  the  estate  may  have  in  an  unsettled  partnership,  though  the  assets 
be  in  the  hands  of  a  surviving  partner. 

Partnership  effects  should  be  included  :  1  Kelly,  289. 

.§2520.  (2481.)  Joint  inventory.  The  inventory  should  be  made  jointly 
by  all  the  administrators,  but  is  not  conclusive  proof  of  joint  possession 
of  the  assets. 

Joint  inventory  not  conclusive,  etc. :  8  Ga.,  388. 

§2521.  (2582.)  Oath  of  appraisers.  The  appraisers,  before  entering 
upon  their  duties,  shall  take  and  subscribe  an  oath,  before  an  officer  author- 
ized to  administer  it,  or  before  one  of  their  number,  who  is  hereby 
authorized  to  administer  the  same,  faithfully  to  discharge  their  duty  as 
appraisers. 

§2522.  (2483.)  Return  of  appraisers.  The  return  of  the  appraisers 
shall  be  in  writing,  and  certified  by  their  own  signatures,  any  three 
being  competent  to  act.  It  shall  be  delivered  to  the  administrator,  and 
by  him  returned  to  the  Ordinary. 

§2523.  (2484.)  Neglect  of  administrator.  The  neglect  of  an  admin- 
istrator to  return  a  correct  inventory  and  appraisement  shall  be  held  as 
sufficient  ground  for  removal. 

§2524.  (2485.)  Trustee  cannot  take  property  at  valuation.      Xo  trustee 
is  allowed  to  convert  the  trust  property  to  his  own  use,  accounting  for  it  p.'^soif  "^Aot  of 
at  the  appraised  value.     But  in  such  cases  he  must  account  for  its  true  i"'^-- ^- p- ^^'• 
value. 

§2525.  (2486.)  Annual  returns.     On  or  before  the  regular  term  of  the 
Court  in  July  in  each  and  every  year,  every  administrator  shall  make  a  p^^s^)^^  "^;^^~;  ^^t" 
true  and  just  account,  upon   oath,  of  his  receipts  and  expenditures   i^  Yet' f'l&o^^^" 
behalf  of  the  estate  during  the  preceding  year,  together  with  a  note  or  p^. 317!  Act  of 
memorandum  of  any   other  fiict  necessary  to  the  exhibition  of  the  true  ^'"^"'■''*^'^' 
condition  of  such  estate.     To  this  account  shall  be  attached  copies  of  all 
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the  voiiohei*s,  sliowing  the  correctness  of  ejich  item  ;  [or,  at  the  option  of 

(«)  Act  of  iste- the  executor  or  administrator,  the  originals  may  be  filed  with  the  return, 

*aud  sliall  remain  in  the  Ordinary's  oiliee  for  thirty  days.]  (a.)     If  any  of 

^;U.  242>\  iv^\  the  receipts  be  for  cotton,  corn,  or  other  produce  sold,  the  voucher  shall 

j^>44.  25A\  :^2.  ^]^^^-^y  ^]^^  quantity  of  each,  the  price  at  which  it  was  sold^  the  name  of 

the  purchaser,  and  the  time  of  the  sale. 

Sohoilulo  of  to  be  annexed  to  administrator's  answer  to  bill  in  eqtiity:  14  Ga.,  167.  As  evidence 
to  scale  note  :  '2'2  Cxa.,  209.  Failure  to  make  returns  :  24  (hi.,  i>bS  ;  29  Ga.,  585.  Refusing  on  demand 
to  exhibit  aoeounts:  27  Ga.,  78.  Returns  appearing  to  have  been  made  contrary  to  law:  32 
Ga..  82.  Rill  to  open,  barred  by  lapse  of  19  years:  7  Ga.,  573.  Receipt  given  by  legatee  bars  exami- 
nation ot'— when:  24  Ga..  558.  In  case  of  voluntary  distribution  by  distributees,  administrator  need 
not  make :  29  Ga.,  585.    See,  also,  Roe  &  Mckee  vs.  Doe,  etc.,  January  term,  1873. 

§2526.  (2487.)  Vouchers.  The  annual  return  of  an  administrator 
Act  of  1S20.  c.  shall  be  accompanied  by  the  original  vouchers,  and  it  shall  be  the  duty 
p.  3:M.  ^^f  ^\^q  Ordinary  to  compare  the  originals  with  the  copies,  before  return- 

ing the  originals  to  the  administrator. 

§2527.    (2488.)    Dufi/  of  Ordinary.      The   Ordinary  shall   carefully 

examine  each  return  and  its  vouchers,  and  if  found  correct,  and  no  objec- 

Act  of  1S51- '52,  ^^^^  ^c  filed  within  thirty  days  from  the  time  it  is  filed  in  office,  shall 

J'-  ^~-  allow  she  same,  and  order  it  to  be  recorded,  together  with  the  original  or 

copy  vouchers  attached.     The  return  and  copy  vouchers  shall  be  kept  of 

file  in  the  Ordinary's  office.     [If  the  original  vouchers  are  filed  without 

copies,  they  shall,  when  recorded,  be  returned  to  said  executor  or  adniin- 

/  xA  *  riQ^o  istrator  on  demand.!  (a.)     The  return  thus  allowed  and  recorded  shall 

(a)  Act  of  1862-  .  .  .-J,  ^     ^     .        p  ^     ,  i      .    •  p   • 

'63,  pp.  138, 139.  be  prima  jaoie  evidence  in  tavor   oi  the   administrator   ot  its  correct- 
ness. 

Judgment  passing  returns  to  record  :  10  Ga..  65.  "  Prima  facie  evidence  :"  5  Ga.,  29 ;  32  Ga.,  81. 
Not  conclusive,  how  become  so:  39  Ga.,  643.  May  prove  payments  disallowed  by  Ordinary  :  37 
Ga.,  2:^0. 

§2528.  (2489.)  Returns  of  non-residents ,  eto.  [The  return  of  a  non-resi- 
dent administrator  may  be  admitted  to  record  upon  the  affidavit  of  his 
surety ;  and  if  the  administrator  be  dead,  or  if  a  feme  sole  administra- 
trix shall  marry  pending  administration  on  any  estate,  the  representative 
Act  of  1343,  c.  of  the  estate  of  such  deceased  administrator,  or  if  at  any  time  there  should 
18^^'  t^^  °^  ^^^  ^^^  ^\x(i\\  representative,  any  security  on  the  bond  of  such  deceased 
administrator  or  married  administratrix  may  make  returns  of  the  accounts 
pp.  15, 16,       'of  the  deceased  administrator,  or  married  administratrix,  in  the  same 
manner,  and  to  have  the  same  effect  as  if  he  were  living,  or  such  admin- 
istratrix unmarried,     (a.) 

Return  by  representative  of  deceased  administrator:  29  Ga.,  82. 

§2529.  (2490.)  Ordinary^ s  docket.  To  insure  annual  returns  from  every 
Act  of  1S55- '56,  administrator,  it  shall  be  the  duty  of  the  Ordinary  to  keep  a  docket  of  all 
P-^^'-  such  as  are  liable  to  make  returns,  and  immediately  after  the  session  of 

?*120.  the  July  term  in  each  year  to  cite  all  defaulters  to  show  cause  for  their 

n(iglect.     A  willful  and  continued  failure  shall  be  good  cause  of  removal 

from  the  trust. 
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SECTION  IV. 


OF   MANAGING   THE   ESTATE    AND    J'AYING    THE    DEBTS. 


Section. 
'2.V,i).  Payments  of  debts. 
2581.  Debts  paid  by  heirs. 
'2i)'V2.  When  tiie  (Uibts  a,rc  to  be  paid. 

2533.  Priority  of  debts. 

2534.  How  paid. 

2535.  Collection  by  administrator, 

2536.  Or  by  (listril)utees  or  creditor. 

2537.  Power  of  administrator,  etc. 

2538.  Ma,y  a,ccer)t  a,ssignment. 

2539.  May  compromise  claims. 


Skctiov. 
2510.  Kxponditure  for  minors. 
25t).  Investments  inland. 
25-12.  Debts  barred,  etc. 

2543.  (Jounsel  fees. 

2544.  Investment  in  stocks. 

2515.  CDiitiniiiiiK  business  of  deceased. 

25 1().  May  contract  foi-  labor. 

2517.  Duly  as  to  contracts. 

2548.  Twelve  months'  exemption,  etc. 


§2530.  (2491.)  Payment  of  debts  by  administrator.  Every  adminis- 
trator shall  p^ive  six  weeks'  notice  by  advertisement  in  one  of  the  public 
gazettes  of  this  State,  or  at  three  different  places  of  the  most  pul)lic  resort 
in  the  county,  for  creditors  of  the  estate  to  render  in  an  account  of  their 
demands.  The  administrator  shall  be  allowed  twelve  months  from  tlie  Act  of  17D2.  c. 
date  of  his  qualification  to  ascertain  the  condition  of  the  estate.  Credi-  ^''  "'^ ' 
tors  failing  to  give  notice  within  that  time  lose  all  right  to  an  equal  par- 
ticipation with  creditors  of  equal  dignity  to  whom  distribution  is  made 
before  notice  of  such  claims  is  brought  to  the  administrator  ;  nor  can  they 
hold  the  administrator  liable  for  a  misappropriation  of  the  fund  ;  if,  how- 
ever, there  are  assets  in  the  hands  of  the  administrator  sufficient  to  pay 
such  debts,  and  no  claims  of  higher  dignity  are  unpaid,  the  assets  shall 
be  thus  appropriated,  notwithstanding  the  failure  to  give  notice. 

Administrator  sued  must  plead  so  as  to  protect  rights  of  all  creditors  of  whose  claims  he  has 
notice  :  5  Ga..  274.  Notice  of  debt  due  State  :  17  Ga.,  121.  "  NoUce  "  by  creditor  holding  debt  against 
principal  and  deceased  surety :  30  Ga.,  249.  Where  creditor  fails  to  give  notice  within  time  required, 
and  only  the  share  of  one  legatee  remains  undistributed :  26  Ga.,  549.  "  Twelve  months  :"  34  Ga., 
395. 

§2531.  (2492.)  Payment  of  debts  by  heirs.     If  the  estate  has  been  dis- 
tributed  to   the  heirs   at   law   without  notice  of  an  existing  debt,  the^^"^^'* 
creditor  may  compel  them  to  contribute  pro  rata  to  the  payment  of  his 
debt. 

Heirs' title  under  distribution  good  against  judgment  subsequently  obtained  by  creditor  against 
administrator :  20  Ga.,  145.    Creditor  may  compel  contribution  when  :  lb. 

§2532.  (2493.)  Time  of  payment.  The  administrator  should  pay  the 
debts  of  the  estate,  wholly  or  in  part,  at  the  expiration  of  the  first  year  j^^^  ^^  i^,^^  q^ 
from  his  appointment.  If  partial  payment  is  made  it  should  be  pro  rata  p-  303. 
on  debts  of  equal  dignity.  Successive  dividends  to  creditors  should  be 
made  at  the  end  of  every  year,  until  the  estate  is  paid  out.  If  the 
administrator  is  himself  a  creditor  he  cannot  retain  his  own  debt,  but 
must  share  with  others  of  equal  dignity. 

*' First  year:"  35  Ga.,  95. 

§2533.  (2494.)  Priority  of  debts.     In  the  payment  of  the  debts  of  a  Act  of  1792.  c. 
decedent,  they  shall  rank  in  priority  in  the  following  order :  isof ""  5V*  ^^ 

1.  Funeral  expenses  to  correspond  with  the  circumstances  of  the  de- 
ceased in  life,  including  the  physician's  bill  and  expenses  of  the  last  sick- 
ness. If  the  estate  is  solvent,  the  administrator  is  authorized  to  provide 
a  suitable  protection  for  the  grave  of  the  deceased. 

2.  The  necessary  expenses  of  administration,  including  a  provision  for  2?254S.  iiTi, 
the  support  of  the  family.  -^^^'  ^'^''• 

3.  Unpaid  taxes  or  other  debts  due  the  State  or  United  States.  §§312,  977. 

Debt  due  Central  Bank :  11  Ga.,  S46;  17  Ga.,  111.  Doctrine  of  State's  priority :  IS  Ga.,  66.  Debt 
due  W.  A:  A.  U.  R. :  38  Ga.,  171. 
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Aot  of  17«>  c       '^'  ^^'^^^^  *^^'^^'-'  ^V  ^^^^  deceased  as  executor,  administrator,  or  guardian 
p.i'is.   Act^of  for  the  estate  conunitted.to  him  as  such,  or  any  debt  due  by  tlic  deceased 
tis!S.   '  ^'"  '   as  trustee,  having  had  actual  possession,  control  and  management  of  the 
trust  property. 

Jiulirnionts  against  administrator:  5  Ga.,  275.  Even  though  reduced  to  judgment  in  his  life- 
time: 1  Kelly,  '2iV.  Preference  given  to  these  debts  overrides  all  liens  upon  tru'^tco's  property:  10 
Ga..  tvi.  This  provision  tloes  not  embrace  debts  due  by  trustees  appointed  in  another  State :  38  Gti. , 
7'\  On  Act  otlSrvM:  IS  Ga.,  518.  Waiver  of  this  priority  :  31  Gv..  5(U.  Property  subject  to  judg- 
ment lion  conveyed  to  ward  :  30  Ga.,  5'U.  Debt  of  executor  individual  in  this  case  on  account  of 
ae>iuioseenee  of  heirs:  4'2  Ga.,  209.  "  As  administrator :"  45  Ga.,  iGS.  "As  trustee:"  35  Ga,.,  184  ; 
41  Ga.,  322;  44  Ga.,  300;  Soabrook  vs.  Brady,  January  term,  1873. 

5.  Judgments,  mortgages  and  other  liens  created  during  the  lifetime  of 
deceased,  and  to  be  paid  according  to  their  priority  of  lien.  Mortgages 
and  other  liens  on  specific  property  to  be  preferred  only  so  far  as  such 
property  extends. 

Judgments :  5  Ga.,  275.  Those  valid  at  testator's  death  to  be  paid  according  to  priority  of  lien 
at  that  time  :  40  Ga.,  63.  If  they  become  dormant  and  are  afterwards  revived  :  lb.  "  According  to 
priority:"  43  Ga..  475.  "Mortgages:"  44  (Ja.,  307.  Factor's  and  laborer's  liens:  lb.  Overseer's 
wages:  lb.    (See,  also,  Act  of  1858,  p.  58.) 

6.  Debts  due  for  rent. 

7.  All  liquidated    demands,    including   foreign  judgments,    dormant 
fe2?056,  2174.      judgments,  bonds,  and  all  other  obligations  in  writing  for  the  payment 

of  money,  promissory  notes,  and  all  debts  the  amount  due  on  which  was 
fixed  and  ascertained  or  acknowledged  prior  to  the  death  of  the  decedent. 

Surety  who  has  paid  debt  of  principal  ranks  as  bond  creditor :  4  Ga.,  343.  "  Liquidated  debts :" 
1  Kelly.  2S7;  2  Kelly.  370;  15  Ga.,  322;  18  Ga.,  407;  20  Ga.,  53,  501;  21  Ga.,  327;  33  Ga..  219.  Promis- 
sory notes — covenant  of  warranty,  when  broken:  5  Ga.,  274.  Debt  due  by  deceased  for  money  col- 
lected by  him  as  attorney  at  law:  14  Ga.,  379.  "Obligations:"  15  Ga.,  322,  Dormant  judgment: 
21  Ga.,  507. 

8.  Open  accounts. 

'\rho  is  open  account  creditor :  4  Ga.,  343 ;  14  Ga.,  379. 

§2534.  (2495.)  Estate  hound  for  debts.     All  the  estate,  real  and  per- 
sonal, unless  otherwise  provided  by  this  Code,  is  liable  for  the  payment 
Act  of  1804  c   ^^  debts.     If  there  is  a  will,  the  property  charged  with  the  debts  should 
p-29:-  ^^\^^  be  first  applied;  next  the  residuum,  or  if  there  be  no  residuary  clause, 
^2467.  '  *      '  the  undevised  estate;  next,  general  legacies  may  abate  pro  rata;  and 
lastly,  specific  legacies  must  contribute. 

§2535.  (2496.)   Collection  of  debts.    An  administrator  is  bound  to  place 

Acjof  1764,  c.  in  suit  every  debt  due  the  estate  which  he  may  reasonably  expect  to 

'*"    '  recover;  and  if  by  his  neglect,  or  indulgence,  the  debt  is  barred  by  the 

lapse  of  time,  or  is  otherwise  lost  to  the  estate,  he  is  responsible  therefor. 

Debts  returned  as  desperate:  32  Ga.,  81. 

§2536.  (2497.)   Collection  by  heirs,  et  at.     If  the  administrator  for  any 
cause  declines  to  place  any  claim  in  suit,  he  may,  nevertheless,  assign  the 
v^m.   '^  '   "  same  to  a  distributee  or  creditor,  who  may,  at  his  own  expense,  prosecute 
the  same — the  proceeds,  if  recovered,  after  paying  expenses,  to  be  dis- 
tributed by  the  administrator. 

Where  administrator  does  not  sue:  8  Ga.,  236;  10  Ga.,  266. 

§2537.  (2498.)  Comproraises  by  administrator.  [Administrators,  execu- 

''ai^Act  of  1866,  tors  and  guardians  are  authorized  to  compromise  all  contested  or  doubtful 

claims,  for  or  against  the  estates  or  wards  that  they  represent,  to  submit 

1^38.  2180,      ^j^^.|^  matters  to  arbitration,  to  release  a  debtor  if  to  the  interest  of  the 

estate  or  ward,  and  to  appoint  an  attorney  in  fact,  being  responsible  for 

the  acts  of  said  attorney.]     (a.) 

§2538.  (^2499.)  May  join  in  assignment.  [Administrators,  guardians, 
and  others  holding  trust  estates,  are  also  authorized  to  compromise  claims 
in  favor  of  the  estates  they  represent,  or  their  wards,  where  their  debtors 
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d('liv(!r  h<m,(i  fide,  all  their  j)r()f)(!rty  for  tho  uho  of  (ToditorH,  except  s^^'-^i  ^a)  Act  of  M6«. 
as  is  or  may  l>e  (!xeni})t  from  levy  and  saK*  in  eas(;s  of  iiisolvf;iit  flehtors:  i.'^'>. 
Provided^  the  C)rdijiary,  after  an  examination  of  the  iliels,  shall  fir>.t  make^2fjio. 
an  order  directing  such  eomj)romisc.]     (a.) 

§25'31).  (2500.)  Trudce  may  compromifie  olavfm.  [Cjiuardians,  adminis- 
tratorSj  execMitors,  and  all  othcT  persons  jieting  in  a  fidiieiary  eapaeity,  are 
anthorizcd  to  compromise  all  doubtlul  debts  belonging  to  sueli  estates, 
where  such  settlement  will  advance  the  interests  of  tliose  represented. 
All  persons  acting  under  the  provisions  of  this  section,  on  making  their '''0  Act  of  1866, 
returns,  shall  make  oath  that  the  settlements  thus  made  w(!re  in  good 
faith,  and  to  the  best  interests  of  the  parties  thus  rej)resejited :  Provided^ 
the  Ordinary  first  make  an  order  directing  sucli  compromise.]     (a.) 

Fraudulent  conipromiso  by  guardian :  2G  Ga.,  537. 

§2540.  Expenditures  for  minors,  when  allowed.  [Whenever  an  execu- 
tor or  administrator  has  paid  all  the  debts  of  their  intestates,  and  just 
claims  of  every  sort  against  the  estates  held  by  them,  and  there  is  left  in 
their  hands  assets  or  property  of  any  kind  due  to  minor  heirs,  over  whom 
no  one  applies  to  be  guardian,  said  executors  or  administrators  may,  under  f^)  Acts  of  1872, 
the  direction  of  the  proper  Ordinary,  apply  and  pay  so  much  of  said  p-  31- 
minor  heir^s  estate  as  may  be  necessary  to  the  maintenance  and  education 
of  said  minor  heirs  as  guardians  are  allowed  by  law,  all  of  which  expen- 
ditures shall  be  allowed  said  executors  or  administrators  in  their  settle- 
ment with  such  heirs.]     (a.) 

§2541.  Guardians,  etc.,  may  invest  in  land.  [Guardians,  trustees, 
executors  and  administrators  are  authorized  to  invest  any  funds  held  by  p.  32.^  ""^  * 
them  as  such  guardians,  trustees,  executors  and  administrators,  in  lands : 
Provided,  an  order  to  that  effect  be  first  obtained  from  the  Judge  of  the 
Superior  Court,  who  is  authorized  to  consider  and  pass  upon  such  appli- 
cations, either  in  term  time  or  vacation.]     (b.) 

§2542.  (2501.)  Debts  barred  by  limitation.  An  administrator  in  his 
discretion  may  relieve  a  debt  from  the  bar  interposed  by  the  lapse  of 
time,  by  a  new  promise  to  pay :  Provided,  such  bar  had  not  occurred  in 
the  lifetime  of  his  intestate.  In  such  cases  the  distributees  can  make 
him  responsible,  by  proof  that  the  claim  against  the  estate  was  in  reality 
unjust. 

When  acknowledgment  takes  debt  out  of  statute  of  limitations :  17  Ga.,  96;  31  Ga.,  6S3.  May 
retain  a  debt  due  himself,  though  barred  :   25  Ga.,  594. 

§2543.(2502.)  Counsel  fees,  token  alloived.   An  administrator  is  author-        fi-o  c 
ized  to  provide  for  the  estate  competent  legal  counsel,  according  to  the  p.  sss. 
exigencies  of  the  estate  he  represents. 

Attorney's  fees  allowed  for  collecting  money  lonned  out  at  interest:  29  Ga.,  82.  Second  execu- 
tor liable  for  fee  of  attorney  employed  by  first:  31  Ga.,  195;  see,  also,  last  note  to  section  1154S.  Xot 
allowed  to  trustee  as  defendant  when  complainant  was  justifiable  in  suing:  32  Ga.,  31. 

§2544.  (2503.)  Investments  by  administrator.  When  from  any  cause 
an  administrator  is  compelled  to  hold  the  funds  of  the  estate  in  his  hands,  -^<^.U^^  ^^^''  ^'. 

,       .  1        •       1  •  1  •  111  1  .   .    '  P-  •»-">•    Act  of 

J]e  IS  autnorized  to  invest  the  same  m  stocks,   bonds,  or  other  securities  is47.  c.  p.  337. 
issued  by  this  State,  or  (by  leave  of  the  Ordinary)  in  bonds  issued  by  the  p.\y.  Act  of 
proper  authorities  of  the  cities  of  Savannah  and  Augusta.     In  such  case  J.fJ^^^f/^p  3^^* 
he  shall,  within  twelve  months  thereafter,  make  a  leo-al  return  thereof,  in  Actsofis63-'64, 

,  p.  _9.     Act  01 

which  shall  be  set  forth  the  price  paid,  the  time  of  the  purchase,  and  the  ised-'ocT,  p.  So. 
name  of  the  seller.     Such  investments  shall  not  be  subject  to  taxation  so 
long  as  they  are  held  for  the  estate.     If  an  executor  or  trustee  has  in  his 
hands  money  as  the  separate  estate  of  a  married  woman,  absolutely  or  for 
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lite,  lie  may,  under  the  direction  of  the  Superior  Court,  invest  such  funds 
in  land. 

Tnvostm.Mit  in  CoufodLM-vto  securities:  87  Gi.,  205;  :«  lla.,  3(U;  39  Ga.,  Ot),  5(59;  42  Ga.,  135;  King 
ry.  Kiiiir,  July  term,  1S72;  Roberts  t'.«.  Summers,  lb.;  Anderson  vs.  Green,  lb. 

§2545.  (2504.)  J/ay  continue  business  of  deGeased.     An  administrator 
may  exercise  his  discretion  in  continuing  the  business  of  his  intestate  unti 
the  expiration  of  the  current  year.     Up  to  the  time  of  sale  or  distribu- 
tion, the  administrator  must  manage  and  dispose  of  the  property  of  the 
estate  for  the  best  interest  of  the  estate. 

§*254G.  (2505.)  Jlai/  confracffor  labor.    [The  administrator  may  make 

fa^  \ct«  of isoo-  <^^^ii^i"^^'^^  i^^i*  labor  or  service  for  the  benefit  of  the  estate  he  represents, 

'od,  p.  ST.         upon  such  terms  as  he  may  deem  best,  and  all  such  contracts  made  in 

good  foith,  shall  be  a  charge  upon,  and  bind  the  estate  whenever  the  same 

are  a]")proved  by  the  Ordinary  of  the  county.]     (a.) 

§2547.  (250G.)  Duti/  as  to  contracts.    The  administrator,  as  far  as  pos- 
sible, must  fulfill  the  executory  and  comply  with  the  executed  contracts 
of  the  deceased,  and  he  has  a  corresponding  right  to  demand  the  same  of 
the  parties  contracted  with.     If,  however,  the  personal  skill  of  the  intes- 
tiite  entered  into  the  consideration  of  the  contract,  his  death  renders  the 
execution  impossible,  and  the  contract,  though  entire,  must  be  considered 
as  divisible  and  closed  at  his  death,  and  the  part  execution  by  the  deceased 
authorizes  and  requires  a  corresponding  compliance  by  the  other  con- 
ti'actor. 
f  1-00  p        §2548.  (2507.)  Twelve  months  exemption  from  suit.    No  suit  to  recover 
p.  472.    '^  '   '  a  debt  due  by  the  decedent  shall  be  commenced  against  the  administrator 
?'2oi3,  3343,       until  the  expiration   of  twelve  months  from    his   qualification.       This 
^^^-  exemption  shall  not  apply  to  an  administrator  de  bonis   non,  unless 

appointed  within  the  year  allowed  to  his  predecessor.  And  in  all  cases 
the  administrator  de  bonis  non  shall  be  made  a  party  to  suits  pending 
against  the  administrator  upon  scire  facias  issued  to  the  first  term. 

Statute  of  limitations  does  not  run  during  the  twelve  months:  5  Ga.,  66.  May  be  enjoined  :  6Ga., 
302.  Levy  of  judgment  obtained  in  testator's  lifetime  is  not  restrained  by  this  exemption  :  10  Ga., 
563.  Application  for  partial  adjustment  of  alfairs  between  the  ward  and  his  guardi-m's  estate  dur- 
ing the  twelve  months  :  34  Ga..  395.  Adniinistrator  is  not  liable  to  garnishment  during  the  twelve 
months  :  28  Ga.,  36(5 ;  41  Ga.,  628.  That  mortgage  Avas  foreclosed  within  the  twelve  mouths,  claim- 
ant cannot  set  up  this  objection  :  30  Ga.,  706.  Attorney  employed  by  executor  to  aid  her  in  wind- 
ing up  affairs  of  estate  cannot  recover  his  fee  until  after  expiration  of  twelve  months :  45  Ga.,  171. 

Gkn'eral  Xotk.— Creditors  may  sue  without  administration,  when  :  3  Kelly,  575;  8  Ga.,  236 :  10 
Ga.,  266;  16  Gi,.,  446,  Administrator  must  plead  so  as  to  protect  rights  of:  5  Ga.,  274,  357;  24  Ga., 
60S.  Where  there  are  no  debts  :  6  Ga.,  299  ;  7  Ga.,  584,  689 ;  13  Ga.,  140  ;  16  Ga.,  481 ;  25  (^a.,  42;  30 
Ga.,  74;  33  Ga.,  409;  40  Ga.,  408.  Debts  presumed  paid  when:  6  Ga.,  299;  26  Ga.,  380,  515.  Abate- 
ment of  debts  to  p;iy  administrator's  commissions  :  14  Ga..  416.  Mortgaged  property  is  assets:  10 
(>a.,  65;  property  of  another  in  possession  of  decedent  is  not:  19  Ga.,  554.  Purchaser  from  admin- 
i'^trator  in  complicity  with  him  in  breach  of  trust  liable  to  creditors  :  19  Ga.,  94,  130.  Payment  of 
debt  by  executor  dn  non  tort:  20  Ga.,  473.  Rights  of  obligor  under  bond  for  titles  :  25  Ga.,  42.  Heirs 
liiible  to  creditors  when  :  22  Ga.,  590.  Rights  of  creditors  as  against  legatees  in  this  case:  21  Ga., 
2(>i).  For  purpose  of  payment  of  debts,  administrator  has  qualified  interest  in  realty:  27  Ga.,  125. 
Creditor  who  hjis  furnished  goods  to  administrator  of  estate,  which  is  one  in  fact  but  two  in  law: 
34  G. I. ,429.  Must  pay  deljts  before  distribution  :  35Gi.,  95.  Where  administrator  pays  debts  with 
Iwd  than  is  duo  on  them:  38  Ga.,  75.    11.  R. stock  is  personal  assets ;  40  Ga.,  409. 
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SKCTLOX  V. 


OF   RECEIVING   AND   MAKING   'i'lTLES   ON    BONDS    I'OIi  TlTLhlH, 


S 10  or  I  ON. 

2549.  Milking  titles  on  bond  of  intoatato. 

2550.  Notice. 

2551.  Vondco  dying,  title  to  heins. 


SKfrrroN'. 

2552.  Vrndor  and  vendee  dying. 

2553.  Coatd. 


and  (lies  without  ^^^^  of  i7C9.  c 

I».  .'do.    Act  of 


§2549.  (2508.)   MaJdng  tltkH  on  hand  of  intestate.    If  tlio  intestate, 
(luring  his  life,  ex(3cut(i(l  a  bond  to  niak(3  titles  to  land 
malvin<x  such  titles,  the  holder  of  siioh  bond,  after  havino;  complied  withimc.  pr.m 

....        .       .  Ar"t  of  m.57 

its  condition,  may  apply  to  the  Ordinary  having  jurisdiction  over  the  p.'oi. 
estate,  for  an   order  recpiiring  the    administrator  to  execute  the  titles  jo^^-^^ 
accor(iing  to  the  terms  of  the  bond,  in  all  cases  annexing  to  his  petition  a 
copy  of  the  bond. 

§2550.  (2509.)  Notice  and  trial.  Fifteen  days'  notice  in  writing  to  the 
administrator,  or  executor,  and  heirs  at  law  of  the  deceased,  if  to  be  found 
in  this  State ;  and  if  not  residents,  by  publication  in  one  of  the  gazettes 
of  this  State  for  thirty  days,  shall  be  given  of  such  application.  If  no 
objection  is  filed,  and  the  Ordinary  is  satisfied  of  the  truth  of  the  allega- 
tions in  the  petition,  the  order  shall  be  granted.  When  objections  in  (a)  Acts  of  1863- 
writing  are  filed  in  the  office  of  said  Ordinary,  it  shall  be  the  duty  of  the  '^^'  p-  ^^• 
Ordinary  to  hear  evidence  as  to  the  fact  whether  the  conditions  of  said 
bond  have  been  complied  with  by  the  payment  of  the  purchase  money  or 
not,  and  to  grant  an  order  requiring  said  titles  to  be  made,  or  not,  as  he 
may  think  the  principles  of  justice  may  require ;  and  either  party, 
being  dissatisfied  with  the  decision,  may  appeal  to  the  Superior  Court 
upon  the  same  terms  as  appeals  are  granted  in  other  cases.]     (a.) 

§2551.  (2510.)  Vendee  dying,  title  to  heirs.  If  the  vendee  dies,  having 
possession  of  a  bond  for  titles  [or  having  paid  the  purchase  money  for 
land,]  (b)  the  Ordinary  of  the  county  having  jurisdiction  of  the  estate,  pp.  66, 67. 
may,  upon  a  similar  application  by  any  one  of  the  heirs  at  law  of  the  ven- 
dee, and  on  notice  to  the  vendor,  as  provided  in  the  foregoing  section,  order 
the  title  to  be  made  to  the  heirs  at  law  of  the  deceased.  Such  titles, 
however,  shall  not  prevent  such  lands  being  assets  in  the  hands  of  the 
administrator  for  the  payment  of  debts. 

§2552.  (2511.)    Where  vendor  and  vendee  die.    If  both  the  vendor  and^p^Qf.^^3  q^ 
vendee  die,  the  notice  shall  be  given  to  the  legal  representative  of  the  p-  su. 
vendor,  who  shall  m.ake  the  title  to  the  heirs  of  the  vendee. 

§2553.  (2512.)  Costs — by  whom  paid.  Whenever  the  party  making 
the  bond  shall  have  died  before  the  time  at  which  the  titles  were  to  be 
made,  and  before  the  purchase  money  became  due,  the  cost  of  the  pro- 
ceedings  shall  be  paid  by  the  representative  of  the  estate ;  but  if  the  '64,  p.  49. 
time  for  making  such  titles  and  the  payment  of  the  money  elapsed  before 
the  death  of  the  obligor,  the  costs  shall  be  paid  by  the  applicant,  (e.) 

General  Note. — When  such  order  was  passed  new  order  not  necessary  for  administrator  de 
i'lonu-noft  to  make  the  deed  :  19  Ga..  153.  Puolioation  of  rule  «;>«"  .•  /b.  Act  of  17Pv' permissive  :  20 
Ga..  143.  Not  made  where  ostixte  is  iusolvont:  2o  Ga.,  43.  Foreign  administrator  may  make  titles  : 
30  Ga.,  650. 
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SECTION  YI. 
OF  administrator's  sale. 


Section*. 
2,V>4.  Sale  of  perishable  v"»roperty. 
2o.V>.  Sales  at  imblie  outory. 
2,Vh>.  Terms  of  sale. 
i!oo7.  Sale  of  wild  lands. 
2oe>S.  And  of  insolvent  papers. 
2559.  Sale  of  land. 
25(vO.  Manner  of  sale. 
2561.  Keoital  in  deed. 


Section. 
2;}ii2.  Land  lying  in  two  counties. 
25t>o,  Eflcet  of  warranty. 
25l|4.  Property  held  adversely. 
25l|5.  Claim — where  and  how  tried. 

2566.  Private  sales  ag-ainst  public  polic3\ 

2567.  Sales  by  executor,  etc. 
25(>S.  Terms  must  be  stated. 
2569.  lieturn  of  sales. 


30-1 
1S51 


Act  of 
'52,  p.  95. 


§2554.  (2513.)  Sale  of  perishable  propcHi/.     The  personal  perishable 

property  should  be  sold  at  as  early  a  day  as  practicable,  consistent  with 

/JN  *  X    noc-  the  interest  of  the  estate.     It  must  be  done  under  order  from  the  Ordi- 

(a)ActsoflS6D-  .  1.11        I'ln  •  111  IP-  .1111 

w.  p.  84.  Act  nary,  ni  which  the  kma  oi  notice  and  the  length  oi  time  it  shall  be 
*'  '  '  '  ^'  given,  being  not  less  than  ten  days,  shall  be  specified.  The  order  for 
sale  shall  be  granted  as  of  course,  unless  the  application  is  from  a  tempo- 
rary administrator,  when  the  Ordinary  may,  in  the  exercise  of  his  dis- 
cretion, [grant  such  order,  when  it  is  made  to  appear  to  be  to  the  inter- 
est and  advantage  of  the  estate.]     (d.) 

Heirs  not  entitled  to  proceeds  of  personalty  twice  sold  :  33  Ga.,  33, 

§2555.  (2514.)  Sale,  Jioio  made.  All  sales  by  administrators  (except 
of  annual  crops  sent  off  to  market,  and  of  vacant  lands,)  shall  be  at  pub- 
lic outcry,  between  the  hours  of  ten  o'clock  A.  M.  and  four  o'clock  p.  m.  ; 
nor  shall  any  sale  be  continued  from  day  to  daty  unless  so  advertised, 
^tt  of  is5i-'52,  Good  faith  is  required  of  the  administrator  in  all  cases  that  the  property 
be  sold  in  such  manner  and  quantities  as  shall  be  deemed  most  advan- 


Act  of  isn4,  C. 
p.  313.  Act  of 
1S05.  C.  p.  314. 


tageous  to  the  estate. 

"  In  such  quantities:"  20  Ga.,  588.    "  Good  faith  :"  22  Ga..  637. 
See,  also,  Neal  vx.  Patten,  July  term,  1872 ;  Nutting  vs.  Thomason: 


"Annual  crops:"  40  Ga.,  263. 
Ih. 


Act  of  1858, 
p.  56. 


§2556.  (2515.)  Terms  of  sale.  The  administrator  may  exercise  his 
discretion  in  demanding  cash  or  extending  credit.  Full  notice  should  be 
given,  and  the  best  interest  of  the  estate  observed.  If  credit  is  given, 
the  administrator  must,  at  his  own  risk,  determine  the  sufficiency  of  the 
security  given.  If  the  security  taken  is  ample  at  the  time,  and  subse- 
quently the  debt  is  lost,  after  the  utmost  diligence  by  the  administrator, 
he  will  not  be  responsible  for  the  amount. 

Liability  of  security  :  26  Ga.,  426.    Sale  on  credit  where  will  directs  cash  sale:  32  Ga.,  38. 

§2557.  (2516.)  Sale  of  vnld  lands.  On  application  by  the  adminis- 
trator and  duo  notice  advertised  as  hereinafter  provided  in  case  of  lands, 
the  Ordinary  may  grant  an  order  authorizing  the  administrator  to  sell, 
at  private  sale,  wild  uncultivated  lands  lying  in  counties  other  than  that 
of  the  administration  :  Provided,  no  objection  is  filed  by  any  one  inter- 
ested in  tlie  estate,  and  the  Ordinary  is  satisfied  that  such  sale  is  j)refer- 
able. 

§2558.  (2517.)  Sale  of  insolvent  papers.     All  notes,  bonds,  judgments, 

accounts,  or  other  evidences  of  debt,  which,  after  due  diligence,  remain 

uncollected,  and  are  deemed  insolvent  or  doubtful,  may  be  sold  by  the 

Act  of  18-7),  c.  administrator,  under  an  order  of  the  Ordinary,  at  pubh'c  outcry,  during 

i855-'56,  p^.  144.  the  usual  hours  of  sale,  on  the  regular  day  of  sheriff's  sales,  and  at  tlie 

^3646.  Court-house  door ;  thirty   days'  notice  of  sucli   sale   being  given  at  the 

Court-house  door,  and  at  three  or  more  public  j)laces  in  the  county. 

§2559.  (2518.)  Land,  when  sold.    If  at  any  time  it  becomes  necessary 
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for  tlic  payment  of  tli(3  debts  of  llje  (;.s(}i(e,  oi*  for  the  purposes  of  ^-''•'^  ^ctofisiQ  c 
tril)utioJi,  to  H(;ll   the   land   of  the;   deeedent,  tlie  adniini.strat'or  h\i'a\],  \)y  I'-'^'f-   '^<:io{ 
written  j)etition,  ap[)ly  to  the  Ordinaiy  for  ](;ave  to  .sell,  setting  forth  in  A':t.'iA'i^i''C2, 
the  j)etition  the  reason  for  su(;h  application  ;  and  noti(;e  of  the  same  shall  ^'"^*' 
be  published  once  a  week  for  [four  weeks]  (a)  befon;  the  hearing,  in   the  ^^'^j^'^*^''^^^  ^''^''^• 
gazette  in  which  the  county  a(lv(!rtisernents  are  pid>lished.     W  no  objec- 
tion is  filed,  and  the  Ordinary  is  satisfied   ol'  the  truth  of  the  aIh;gation.s 
in  the  jx'tition,  an  order  shall  Ix;  [)assed  granting  the;  leave  to  sell,  speci- 
fying therein  the  land  as  definitely  as  possible. 

What  order  HuHicicnt:  4  (la.,  148  ;  8  Ga.,  2.3f5.  On  Act  of  1810:  13  Ga.,  1.  Order— how  to  ho 
granted  to  iidniiniatrator  who  is  adiriinistrator  with  will  jiiin(;x(;d  as  to  pfiyouMlty :  'J  Ga.,  213 ; 
administrator  catcroruvi  as  to  rcnlty:  Ki  Ga.,  21.3.  May  restrict  quantity  of  advcrti.s<;d  to  he  .sohl : 
20  Ga.,  588.  Sale  of  hind  for  wiiich  suit  is  pcndinf? :  .''.(I  (ia.,  775.  JJiil  asking  leave  to  sell  a,nd  r<;in- 
vest — to  be  entertaincid  when:  '6'd  Ga,,  G20,  Order,  when  revoked:  3.'i  Ga.,  237.  See,  also,  Grover 
vs.  King,  July  term,  1872. 

§2560.  (2519.)  Manner  and  j)laGe  of  sale.     Every  such  sale  shall  be 
advertised  [in  any  newspaper  or  gazette,  having  a  general  circulation  in(^Act?ofiS63- 
the  county  where  the  property  to  be  sold  is  located,]  (a)  [once  a  week  for 
four  weeks]  (b)  after  the  leave  granted  and  before  the  sale.     It  shall  be Yl}t%Ti'.  Act 
had   at   public   auction   on   the   first   Tuesday   of  the   month,  between  ^'^■^^"'■^-•^^'•''''^• 
the  usual  hours  of  sale,  and  at  the  place  of  public  sales  in  the  county 
having  jurisdiction  of  the  administration,  unless  by  special  order  in  the 
discretion  of  the  Ordinary,  a  portion  of  the  land  is  sold  in  another 
county  where  the  land  lies.     [But  any  executor,  administrator,  guardian, 
or  other  trustee  who  by  law  is  managing  any  trust,  estate,  or  fund,  under 
the  supervision  of  the  Ordinary,  or  Court  of  Ordinary,  may  sell  any 
city  property  situated  in  any  city  in  this  State,  if  upon  petition,  the  (a)  Acts  of  1S72, 
Ordinary  shall,  in  the  exercise  of  a  sound  discretion,  deeming  that  it  Ls  ^^'  '^-* 
for  the  best  interest  of  cestui  que  trusts  that  said  real  estate  be  sold  on 
the  premises,  shall  by  order,  entered  on  the  minutes,  so  direct:  Provided^ 
that  such  sales  shall  be  advertised,  as  provided  by  law,  and  one  hour's 
])ublic  notice  of  the  commencement  of  the  same  shall  be  given  at  the 
Court-house  door  on  sale  day.]    (a.) 

Advertisement  should  follow  the  order :  16  Ga.,  213.  May  restrict  quantity  of  land  advertised 
to  be  sold  :  20  Ga.,  588. 

§2561.  (2520.)  Recital  in  deed.  The  recital  of  a  compliance  with 
these  provisions  in  the  administrator's  deed  shall  he  prima  facie  evidence 
of  the  facts. 

Stated  in  4  Ga.,  148.    Recital  of  leave  to  sell:  16  Ga.,  67;  Davie  vs.  MeDaniel,  July  term,  1ST2. 

§2562.  (2521.)  Land  lying  in  tioo  counties.   If  land  ordered  to  be  ^old^^^^j^g^  q 
is  composed  of  one  tract  or  body  of  land  lying  partially  in  two  counties,  p-  334. 
the  sale  may  be  had  in  either  county,  as  directed  by  the  Ordinary. 

§2563.  (2522.)  Effect  of  warranty.    An  administrator  cannot  bind  the  Act  of  1853- "54, 
estate  by  any  warranty  in  any  conveyance  or  contract  made  by  him,  nor 
is  he  personally  bound  by  such  covenant,  unless  the  intention  of  pei'soual  ^■^~* 
liability  is  distinctly  expressed. 

Liable  when :  8  Ga.,  236 ;  11  Ga.,  1.    "  Cannot  bind,"  etc. :  32  Ga.,  376. 

§2564.  (2523.)   Property   held  adversely.     An    administrator   cannot  ..^,^^- 
sell  property  held  adversely  to  the  estate  by  a  third  person  ;  he  must  first "" 
recover  possession. 

§2565.  (2524.)   Claim — where   and  how   tried.     If  an   administrator 
offers  or  proposes  to  sell  any  real  estate  which  is  claimed  by  any  other?  3T43,  3T46. 
person,  such  third  person  may  interpose  his  claim,  which  shall  be  tried 
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ill  iiio  oouuiy  NViuiv  the  lanJ  ilt'S.     If  tlie  claim  ue  to  |KTsoiial  property, 
it  shall  bo  tried  in  the  county  of  the  residence  of  the  adniinistrator. 

Claimant  onnnot  attack  order  of  sale  coUatcralb' :  7  Ga.,  550.  Not  nccossary  to  validity  of 
claim  that  bond  and  security  be  given  :  1'5  Ga.,  72. 

^*25GG.  (25'25.)  Private  sale  afjainst  polici/.  A  private  sale  of  land 
nnJor  an  obligation  to  perfect  by  legal  formality,  is  contrary  to  public 
])olicy,  and  renders  such  sales  always  open  to  review  at  the  option  of 
jxirties  at  interest.  Such  sales  made  prior  to  December  17th,  1859,  are 
legal  and  valid. 

Stated  in  22  Ga..  G37.    See,  nl?o,  Nutting  us.  Thoniason,  July  term,  1S72. 

§2567.  (2526.)  Sale  under  ivllL  If  a  will  authorizes  a  private  sale 
by  the  executor,  an  administrator  with  the  will  annexed,  may  execute 
the  power  and  sell  tlie  property  without  order  from  the  Ordinary.  If 
the  will  merely  designates  the  property  to  be  sold  without  specifying  the 
mode  of  sale,  no  application  for  leave  to  sell  is  necessary ;  but  in  other 
respects  the  executor  or  administrator  with  the  will  annexed  must  com- 
ply with  the  requisitions  before  specified. 

Where  the  will  authorizes:  1  Kelly,  324;  38  Ga.,  581;  40  Ga.,  363.  Unauthorized  private  sale 
of  choses  in  action  :  32  Ga.,  81 ;  of  railroad  stock :  40  Ga.,  408. 

§2568.  (2527.)  Terms  must  be  stated.  rExecutors  and  administrators 
p.  65.^  ^  ^       '  shall  state  in  all  advertisements  of  sales  by  them,  the  terms  of  sale.]    (a.) 

§2569.  (2528.)  Return  of  sales.  An  administrator  must  make  a  full 
return  of  every  sale,  specifying  the  property  sold,  the  purchasers,  and  the 
amounts,  together  Avith  the  terms  of  sale. 

Gexkral  Note.— Z?oT?/r  ./?r7e  purchaser  at:  1  Kelly,  324;  8 Ga.,  236 ;  26  Ga.,  426.  Presumption 
in  favor  of:  1  Kelly,  324;  13  Gi.,  1.  Purchaser  must  see  to  what:  1  Kelly,  324:  40  Ga.,  363.  Pur- 
chaser at — protected  bv  statute  of  limitations,  when  :  3  Kelly,  256.  Claimant  under — must  show 
order  of  Court:  4  Ga.,  148.  What  order  sufficient:  lb.,-  8  Ga.,  236;  16Ga.,67.  Sale  of  negroes:  5 
Ga..  56:  27  Ga..  585.  Order  for  sale— how  attached:  7  Ga..559;  19  Ga.,  153.  Note  for  purchase 
money  vests  in  administrator:  5Ga.,56.  Fraudulent  sale:  1  Kelly,  324;  8Ga.,236;  11  Ga.,  401 ;  20 
Ga.,  250:  22  Ga.,  637:  24  Ga.,  257;  43  Ga..  598:  does  not  divest  title  to  property:  10  Ga.,  358;  admin- 
istrator liable— for  what  value:  20  Ga..  250  ;  25  Ga..  537;  30  Ga..780;  32  Ga.,  81.  Purchase  by  admin- 
istrator at  his  own  sale:  8  Ga.,  236;  23  Ga.,  151;  30  Ga.,  780;  39  Ga..  381,  672;  Anderson  vfi.  Green, 
July  term.  1872:  acquiescence  in  :  2lGa.,l87:  24Ga.,  185;  33Ga..  163:  such  purchase  by  agent :  22 
Ga.,  637;  set  aside  in  equity:  8  Ga.,  236;  11  Ga..  401;  22  Ga..  637:  legatees  must  elect  to  set  aside, 
vs'ithin  a  reasonable  time:  12  Ga.,  594;  21Ga.,  187;  2SGa.,  249;  30Ga.,  780;  39  Ga.,  381,  672;  42  Ga., 
2u9:  where  they  so  elect,  he  must  account  for  at  highest  value  :  30  Ga.,  780;  sale  to  co-administra- 
tor: 33Ga.,  163.  Must  comply  with  statutory  provisions  :  4  Ga.,  148:  8  Ga.,  236.  Bond  to  convey, 
in  (Contemplation  of  sale,  void  :  9<ja.,  114.  Satutes  relating  to  liberally  construed:  13  Ga.,  1.  Sale 
by  administrator  dc  bonin  non  with  will  annexed:  16  Ga.,  21.8;  by  temporary  administrator:  28  Ga., 
272.  Differs  hoAV  from  other  judicial  sales:  11  Ga.,  427.  Purchaser,  taking  advantage  of  devastavit: 
19  Ga.,  94,  130.  Enjoined— when  :  27  Ga.,  585.  What  estops  him  from  setting  up  title  adverse  to  :  24 
Ga..  185:  33Ga.,163.  Sale  of  property  encumbered  with  lien  where  administrator  agrees  to  take 
up  the  lien:  30Ga.,981.  Sale  without  order,  administrator  liable:  32  Ga.,  81.  Order  for  sale,  when 
revoked:  33  Ga..  237.  Presumption  as  to  proceeds:  36  Ga.,  202.  Where  cotton  seed,  sold  as  old 
seed,  proved  to  be  unsound:  37  Ga.,  558.  Such  sale  divests  lien  of  judgments  obtained  in  testator's 
lifetime,  and  creditor  must  look, to  proceeds:  45  Ga,.,  485.  See,  also,  Davie  vs.  Daniel,  July  term, 
1872;  Carhartt/*.  Vance:  Jh.,-  Nutting  t>s.  Thomason:  lb.;  Groover  vs.  King:  lb. 
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8K0TION  YIL 

OF   DTSTRTJBUTION,   ADVANCEMENTS,   AND   PROVrSTON    FOR   FA>frT.Y. 


Skottov. 
2570.  Ilulo  of  distribution. 
^^Tl.  Year's  suftport  to  f'luiiily. 

2572.  Support  of  widow  and  chilrcn. 

2573.  Schedulo. 

2574.  Title  to  property  set  apart. 

2575.  Proviwion  in  lieu  of  year's  support. 

2576.  Two  f;ets  of  cliildren. 

2577.  Foes  und  costs. 

257S.  Widows  may  pay  debts. 
2579.  Advancements. 


Hrotiov. 
25H0.  I'l-oof  of. 
2.')H1.  l^ortif)nH  in  truat,  etc. 
2582    jAdviincementH,  etc. 
2W'>.  How  cstiniiited. 
2584.  J>i virion  in  kind. 
25X5.  t)r<J(!r  for  i>artition. 
25H().  Jteturn. 
25S7.  Refunding  bond. 
2588.  Lands  divided— how. 


§2570.  (2529.)  Bides  of  dtdrilmfion.     After  the  payment  of  expenses 
of  administration  unci  the  debts  of  the  deceased,  the  balance  of  the  estate,  ^2481. 
both  real  and  personal,  stands  subject  to  distribution  among  the  heirs  at 
law   of  the  deceased,   according  to   the   relationship   hereinbefore   pre- 
scribed. 

§2571.  (2530.)    Yearns  support  to  family.     Among  the  necessary  ex- 
penses of  administration,  and  to  be  preferred  before  all  other  debts,  is  the 
provision  for  the  support  of  the  family,  to  be  ascertained  as  follows : 
Upon  the  death  of  any  person,  testate  or  intestate,  leaving  an  estate  sol- 
vent or  insolvent,  and  leaving  a  widow,  or  a  widow  and  minor  child  or^^,^^^  i^o,  q^ 
children,  or  minor  child  or  children  only,  it  shall  be  the  duty  of  the  p^;,296^    "^^r^ 
Ordinary,  on  the  application  of  the  widow,  or  the  guardian  of  the  child  Acts  of  is.53-"54, 
or  children,  or  any  other  person  in  their  behalf,  on  notice  to  the  repre-  fs5-5-"'56.  p!^i48. 
sentative  of  the  estate,  (if  there  is  one,  and  if  none,  without  notice,)  to  p^l?/'^.^-^:^^^^^^^^ 
appoint  five  discreet  appraisers  ;  and  it  shall  be  the  duty  of  such  apprais-^^'^2-'63,  p.30. 
ers,  or  a  majority  of  them,  to  set  apart  and  assign  to  such  widow  and  p.  66. 
children,  or  children  only,  either  in  property  or  money,  a  sufficiency  from  ^ 
the  estate  for  their  support  and  maintenance  for  the   space  of  twelve 
months,  from  the  date  of  administration,  in  case  there  be  administra- 
tion on  the  estate,  to  be  estimated  according  to  the  circumstances  and 
standing  of  the  family  previous  to  the  death  of  the  testator  or  intestate, 
and  keeping  in  view  also  the  solvency  of  the  estate.    If  there  be  a  widow, 
the  appraisers  shall  also  set  apart,  for  the  use  of  herself  and  children,  a 
sufficient  amount  of  the  household  furniture.    The  provision  set  apart  for 
the  family  shall,  in  no  event,  be  less  than  the  sum  of  one  hundred  dollars, 
and  if  it  shall  appear  upon  a  just  appraisement  of  the  estate  that  it  does 
not  e:?ceed  in  value  the  sum  of  five  hundred  dollars,  it  shall  be  the  duty 
of  the  appraisers  to  set  apart  the  whole  of  said  estate  for  the  support  and 
maintenance  of  such  widow  and  child  or  children,  or  if  no  survivino; 
widow,  to  the  lawful  guardian  of  the  child  or  children,  for  their  benefit. 

On  Act  of  1838 :  9  Ga.,  261.  On  Act  of  1850  and  of  1856 :  25  Ga..  343 :  30  Ga.,  539.  Each  set  of  chil- 
dren is  CHtitled  to  an  allowance  of  furniture  :  35  Ga.,  124.  Year's  support  pai-amount  to  lien  of  a 
mortgage  given  by  deceased^:  26Ga.,l97.  ^\'"here  the  widow  consumes  property  previous  to  her 
application  for  year's  support :  36  Ga.,  194.  Year's  support  enjoyed  though  not  formally  set  apart : 
34  Ga.,  418.  Does  not  attach  to  property  deeded  away:  37  Ga  ,  59.  Paid  by  heir:  38  Ga..  264.  Not 
entitled  to  until  rent  is  paid:  38Ga.,121.  Sale  of  land  restraini?d  in  behalf  of  widow  claimina: 
year's  support:  39  Ga.,  102.  Priority  of:  44  Ga..  306.  Not  entij;led  to  dower — this  and  homestead 
too:  Jh.  Application  to  be  made  in  writing :  45  Ga.,  459.  "Notice:"  lb.  Ordinary's  order:  lb. 
See,  also,  Robson  vfi.  Lendrum,  July  term,  1872. 

§2572.  (2531.)  Support  coiitinKcc!,  ichen.  [Where  an  estate  is  to  be 
kept  together  for  a  longer  time .  than  twelve  months,  and  there  are  no 
debts  to  pay,  and  a  widow  and  minor  children  to  be  supported  out  of  Siiid 
estate,  they  shall  have  a  year's  support  for  each  year  that  such  estate  may 
be  kept  together,  and  the  appraisers  aforesaid  may  act  in  the  same  capac- 
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a^  \ct^ofis65-^^^'   for  the  sccoTid  and  any   snbsequcnt  vear,    or  new  appraisers   nia}^ 
*6o,p.  31.  bo  aj^pointed    l\v    the    Ordhiary    to  assign  such  snpport  after  the  first 

year.]     (a.) 

§2573.  (25o2.)  Schedule  and  objecthns.  It  shall  be  the  dnty  of  the 
appraisers  to  make  a  seluxhde  of  the  property  set  a])art  by  them,  and 
return  the  same  under  their  hands  and  seals  to  the  Ordinary  within  three 
months  from  the  date  of  their  action,  to  which  return  objections  may  be 
fih\I  by  any  person  interested,  at  any  time  within  six  months  after  the 
tilino;  of  the  same  in  office,  and  if  no  objections  are  made,  or,  if  made,  are 
disallowed,  the  Ordinary  shall  record  the  return  so  made  in  a  book  to  be 
kept  for  this  purpose;  if  an  appeal  be  taken,  pending  the  appeal  the 
flimily  shall  be  furnished  with  necessaries  by  the  representative  of  the 
estate. 

Act  of  1S55-6,  (p.  1-iS,)  made  no  provision  for  appeal :  30  Ga.,  539. 

(a>  Act' of  ISG"^-      §-^~*^'  (-533.)  Title  to  property  set  apart     The  property  so  set  apart 

'63.  pprso, 3i.~  by  the  appraisers  shall  vest  in  the  widow  and  child,  or  children;  and  if 

no  widow,  in  such  children,  share  and  share  alike :  [and  the  same  shall 

not  be  administered  as  the  estate  of  the  deceased  husband  or  father.]  (a.) 

§2575.  (2534.)  Provision  in  lieu  of  yearns  support.     A  testator,  may  by 

his  will,  make  provision  in  lieu  of  this  support  for  twelve  months  ;  in 

^  '*^'  which  case  the  Avidow  may  elect,  under  the  same  rules  as  regulated  her 

election  of  dower. 

§2576.  (2535))  Where  there  are  two  sets  of  children.  If  there  are  two 
sets  of  minor  children,  by  different  wives,  the  appraisers  shall  specify  the 
portion  going  to  the  children  of  the  deceased  wife,  which  portion  shall 
vest  in  them. 

§2577.  (2536.)  Fees  and  costs.  The  reasonable  charges  of  the  apprais- 
ers, to  be  assessed  by  the  Ordinary,  and  the  fees  of  the  Ordinary,  shall 
be  ])aid  by  the  applicant  out  of  the  fund  set  apart.  The  Ordinary  may 
issue  a  writ  of  fieri  facias  against  the  representative  of  the  estate  for  the 
amount  so  awarded  as  aforesaid. 

§2578.  (2537.)  Widow  may  pay  debts.  [When  the  whole  of  an  estate 
is  set  apart  as  j^rovided  in  section  2571,  the  widow  may  pay  so  much  and 

&o-^^^^'^;fl^^'-'such  parts  of  the  debts  of  her  deceased  husband  as  she  may  think  proper, 
consistently  with  her  means,  with  the  advice  and  consent  ot  the  Ordi- 
nary.] (a.) 

§2579.  (2538.)  Advancements.  An  advancement  is  any  provision  by 
a  parent  made  to  and  accepted  by  a  child  out  of  his  estate,  either  in  money 

Act^of  1821,  c.  or  property,  during  his  lifetime,  over  and  above  the  obligation  of  the 
parent  for  maintenance  and  education.  Donations  from  affection,  and 
not  made  with  a  view  of  settlement,  nor  intended  as  advancements,  shall 
not  be  accounted  for  as  such ;  nor  shall  the  support  of  a  child  under  the 
])arental  roof,  although  past  majority,  nor  the  expenses  of  education,  be 
held  as  advancements,  unless  charged  as  such  by  the  parent. 

Pre?umption  of  Jidvancements  :  16  (la.,  16  ;  22  da.,  574.  Answer  of  defendant  called  on  to  state 
•ffhnt  !idv;jncf;mcritH  wore  niJide:  14  Oa.,  167.  Whether  advancement  adeems  legacy:  19  On...  316; 
22  (h\.,  43.  Purchase  of  land  by  parent  in  name  of  child:  22  Ga..  574.  Advancement  to  parent  is 
advancement  to  child:  2.3  (};i.,  53l.    Legatees  not  required  to  account  for,  when:  25  (la.,  519. 

§2580.  f2539.)  Proof  of  advancements.  A  memorandum  of  advance- 
ments, in  the  handwriting  of  the  parent,  or  subscribed  by  him,  shall  be 
evidence  of  the  fact  of  advanc^ement,  but  shall  not  be  conclusive  as  to  the 
valuation  of  the  property,  unless  inserted  as  a  i)art  of  testator's  will  or 
referred  to  therein. 

§2581.  (2540.)  Portions  in  trust,     A  portion  g'ven  in  trust  fcr  the 
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l)on(^fit  of  a  child  is  an  ndvunccmcDt  to  .suoli  iKmc^fioIary,  an  if  (VirccUy 
given  to  Insr.  A  ])ortIon  given  to  the;  cJiildnjn  of  a  (Jo(;ease(l  child  i.s  an 
advancciiKMit  to  tiiat  (h'strihiitivc  share  of  the  estate,  and  tlie  grandchil- 
dren nuist  regidate  and  equalize  inequalities  among  themselves  in  dividing 
tlie  surplus  coming  to  them. 

§2582.  (2541.)  AdvamccmcntH — hov)  (.mcouvlcd  for.  \n  the  distrihii- 
tion  of  an  estate,  every  child  of  the  intestate,  and  if  a  child  be  dead,  tlie 
representative  of  that  (listributiv(i  share,  must  first  account  for  any  and 
all  advancements  made  in  intestiite's  lifetime.  If  the  advancement.-: -y^Y'^  ^^^■'''^' 
amount  to  or  exceed  the  share  received  by  an  unadvanced  (;hild,  such 
advanced  distributee  shall  receive  nothing  farther  from  the  estate  ;  if  the 
advancement  is  less,  then  each  unadvanced  or  less  advanc(id  distributee 
shall  first  be  made  equal  to  such  advancement  before  a  general  and  (H|ual 
distribution  is  made.  If  there  be  a  widow,  she  shall  be  made  equal  to 
advanced  children,  as  other  distributees. 

Suit  by  executor  on  notes  for  money  advanced:  7  Ga.,  584.  Rights  of  widow  :  9  Ga.,  189;  32 
Ga..  530.  Loitns  as  advancements  :  25  Ga.,  352.  Doctrine  of  bringing  advancement.^  into  hotchpot: 
12  Ga.,  208;  30  Ga.,  416. 

§2583.  (2542.)  Hoio  estimated.  Every  advancement,  unless  a  value 
is  agreed  on  at  the  time  of  its  acceptance,  shall  be  estimated  at  its  value 
at  the  time  of  the  advancement,  and  no  interest  shall  be  charged  upon  ^%jl  ^^^'  ^' 
the  value  thereof  until  the  time  of  the  first  distribution  of  the  estate ; 
from  which  date,  advancements  shall  be  reckoned  with  regard  to  interest, 
in  the  same  manner  as  an  equal  amount  of  the  estate  received  at  that 
time. 

How  estimated:  18  Ga.,  177;  39  Ga.,  108.    Interest:  18  Ga.,  177;  32  Ga.,  530;  39  Ga.,  108. 

§2584.  (2543.)  Division  in  kind,  hoio  made.  Whenever  it  is  practica- 
ble the  Ordinary  may  order  a  distribution  of  the  estate  in  kind — which 
order  may  be  granted  on  the  application  of  the  representative  or  any 
distributee  of  the  estate.  In  all  cases  the  applicant  shall  give  at  least 
twenty  days'  written  notice  to  all  parties  in  interest  within  this  State  who 
are  of  age,  and  to  the  guardians,  if  any,  of  minor  distributees,  and  shall 
also  give  notice  to  any  persons  in  interest  residing  out  of  the  State,  by 
publication  of  the  same  at  least  twice  a  month  for  four  months  in  one  of 
the  gazettes  of  this  State. 

Suggestion  by  legatees,  by  caveat,  that  they  desire  such  division:  19  Ga.,  174.  Voluntary  dis- 
tribution by  distributees  :  3  Kelly,  422 ;  6  Ga.,  443 ;  7  Ga.,  559  ;  13  Ga.,  473 ;  14  Ga.,  362 ;  29  Ga.,  5S5  ; 
31  Ga.,  753 ;  34  Ga.,  152. 

§2585.  (2544.)  Or dei^  for  partition,  etc.  Upon  hearing  the  petition  of 
the  applicant,  the  Ordinary,  if  no  good  cause  to  the  contrary  be  shown, 
shall  grant  an  order  for  division,  and  appoint  three  or  more  freeholders 
of  the  county  wdiere  the  property  is  situated,  Avhose  duty  it  shall  be  to 
appraise  and  impartially  divide  the  property  into  the  requisite  number  of 
Siiares,  and  by  lot,  or  otherwise,  to  assign  to  each  distributee  his  share, 
equalizing  the  same,  if  necessary,  by  balances  in  money,  to  be  paid  either 
out  of  the  estate,  or  by  the  respective  distributees ;  such  appraisers  and 
partitioners  being  first  sworn  to  the  faithful  and  impartial  discharge  of 
their  duty  as  such.  If  only  a  portion  of  the  distributees,  or  legarees, 
are  entitled  at  tlie  time  to  the  possession  of  their  portion  of  the  property, 
their  shares  may  be  set  apart  as  aforesaid,  and  the  remainder  be  left  in 
common  stock  for  future  distribution. 

§2586.  (2545.)  licturn  of  appraisers.  The  return  of  the  division  and 
partition  thus  made  shall  be  in  writing,  signed  by  the  appraisers ;  and 
any  party  in  interest  may  file  objections  to  such  return  before  it  is  made 
29 
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tlio  jiulgmont  of  the  Court  of  Ordinary.  If  such  objections  be  sustained 
the  Ordinary  shall  order  a  new  division  by  the  same  or  other  partitions. 
§2587.  (2546.)  Ixcfundlug  bond.  In  all  cases  of  distribution  in  kind, 
the  administrator,  before  delivering  up  the  property,  may  demand  of 
each  distributee,  or  his  guardian,  bond  and  security  to  refund  his  propor- 
tionable part  of  any  debt  which  may  be  afterward  established  against  the 
estate,  and  the  costs  attending  the  recovery  thereof. 

§2588.  (2547.)  Onlinari/  may  direct  division  of  lands.  [Upon  the 
application  of  the  legal  representative  of  any  deceased  person,  whose 
estate  consists,  wholly,  or  in  part,  of  lands  lying  in  several  counties  of 
this  State,  to  the  Ordinary  of  the  county  where  said  representative  makes 
his  return,  showing  that  said  estate  is  in  readiness  for  distribution,  and 
/  A  4  *  ficr-  that  the  same  cannot  be  made  without  prejudice  or  loss  to  the  minor  dis- 
'6o,  p.  Sn.  tributees  thereoi,  except  by  the  division  oi  the  lands  oi  said  estate  in 
kind,  it  shall  and  may  be  lawful  for  the  Ordinary  of  said  county,  in  his 
discretion,  to  pass  such  order  as  to  him  shall  seem  most  adequate  to  secure 
a  just  and  equal  division  in  kind  of  the  lands  of  said  estate  among  all 
jiarties  in  interest :  Provided,  that  said  representative  shall  give  the  notice 
of  his  application  aforesaid  as  is  required  by  law  in  the  case  of  a  division 
of  estates  in  kind.]     (a.) 

Gknkral  Notk.— Voluntary  distribution  by  distributees:  3  Kelly,  422;  6Ga.,  443;  7Ga.,  559; 
13  Ga..  478;  14  Ga.,  362;  29  Ga.,  585  ;  31  Ga.,  753  ;  34  Ga..  152.  Proceeding  by  legatees  against  exe- 
cutor for  their  legacies:  6  Ga.,  93;  8  Ga.,  43.  Bill  for  account  by  heirs  against  administrator:  6 
Ga..  299  :  11  Ga..  658  ;  21  Ga..  245;  14  Ga.,  167;  22  Ga..  559;  25  Ga.,  537  ;  34  Ga.,  511 ;  37  Ga.,  353.  Assets 
shown  by  pleadings,  first  liable  for  payment  of  all  legacies:  8  Ga.,  43.  Heirs  may  sue  without 
administrator,  when  :  8  Ga.,  236  ;  25  Ga.,  252;  29  Ga.,  385.  Mortgaged  property  is  assets  :  10  Ga.,  65; 
property  of  another  in  possession  of  decedent  not  assets  :  19  Ga.,  554.  Widow's  right  to  life  policy  :  13 
Ga.,  355.  Irregular  administration  by  consent:  13  Ga.,  478.  Assets  to  be  distributed  in,  according 
v,-ith  lex  loci :  IS  Ga.,  554.  Purchaser  from  executor  committing  ffe^ja^^auiV  liable  to  distributees, 
when:  19  Ga.,_94,  130.  Partnership  property  distributed,  how:  19  Ga.,  190;  38  Ga.,  121.  Where 
executor  has  given  note  to  legatee  for  too  much  :  22  Ga.,  209.  Deed  to  administrator  by  minor  leg- 
atees;  24  Ga.,  558  For  the  purpose  of  distribution  administrator  has  qualified  interest  in  realty : 
27  Ga.,  125.  Judgment  against  administrator  for  sum  to  be  paid  out  of  specific  assets  :  29  Ga.,  50. 
Sum  due  in  lieu  of  property  bequeathed,  how  valued  :  30  Ga.,  348.  Consent  by  distributee  to  take 
the  portion  allotted  him,  though  unequal  in  value  :  31  Ga.,  753.  Before  making  distribution  must 
piy  debts  :  35  Ga.,  95.  Where  administrator  pays  debts  with  less  than  is  due  on  them  :  38  Ga.,,75. 
Memorandum  of  testator  cannot  direct  mode  of:  39  Ga.,  108.  Railroad  stock  is  personal  assets  :  40 
Ga.,  409.  Where  administrator,  by  mistake,  pays  over  to  A  one  of  the  distributees  and  her  child- 
ren, A's  distributive  share,  when  the  children  were  not  entitled  to  participate  in  the  fund  :  40  Ga., 
181 ;  45  Ga.,  108.  What  averments  material  in  bill  for  distribution  :  42  Ga.,  512.  A  creditor  cannot 
get  a  preferred  lien  on  the  assets  of  an  estate  as  against  other  creditors  of  equal  degree  by  getting 
the  first  judgment  agninst  administrator:  45  Ga.,  205.  Distribution  presumed  correct:  Roe  Sc 
McKee  vs.  Doe,  etc.,  January  term,  1873.  See,  also,  3  Kelly,  422;  20  Ga.,  96;  21  Ga.,  200,  243;  25 
Ga.,  537 ;  26  Ga.,  426 ;  27  Ga.,  96,  321,  413 ;  32  Ga.,  502 ;  33  Ga.,  33 ;  35  Ga.,  95 ;  40  Ga.,  181.* 
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Section. 

2589.  Ordinary  commissions. 

2590.  On  interest  made. 

2591.  No  coirimissions  on  payments,  etc. 

2592.  None  for  delivering  property,  etc. 

2593.  Traveling  and  other  expenses. 


Section. 

2594.  Extra  compensation. 

2595.  No  fund  shnll  pay  commissions,  etc. 

2596.  Forfeiture  of  commissions. 

2597.  Expense  of  agents. 


§2589.  (2548.)  Ordinary  commissions.  As  a  compensation  for  liis 
Actof  1764.  c.  ^^I'viccs,  the  administrator  shall  have  a  commission  of  two  and  one-half 
I's.'J^Jh,  "^^rV'^  per  cent,  on  all  sums  of  money  received  by  him  on  account  of  the  estate 
Act? of  fei- '52,  (except  money  loaned  by  him  and  repaid  to  him),  and  a  like  commission 
^"  '  on  all  sums  paid  out  by  him,  either  to  debts,  legacies,  or  distril)utees. 

*  NoTK.— The  facts  of  the  cases  last  cited  are  so  complicated  that  it  has  been  found  impossible 
to  state  the  points  decided  in  the  abbreviated  style  of  thetic  references. 
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Such  commLssioos  arc  part  of  tho  cxiK^nse  of  adrrilniHtratlon,  arul  slioiil'l 
be  paid  froiri  tho  <jrcrK;ra]  cstatr,  if  ar)y.  Jf  iiono,  tfjorj  to  Ix;  f](^]uot/:d 
from  the  debt  or  legacy  paid. 

Commissions  on  legacies:  ]4(}iu,  '110.  On  hunk  r-lividcmds  ?i,nd  stocks:  //a  To  bo  paid  from 
•what  fiHui :  //>.;  17  (J a.,  22.').  (JoinniissioriH  to  oxocutor  of  (;X(;(;ut,o»- :  20  0a.,  411;  cornuii.-.^iori-' ill»;- 
giilly  roLiiilUMjl  rcoovcro<l  i'yom  hitn:  7  (iii..,  W'.  (JointriJH.siofiH  on  proiHirty  turned  over  to  him  hy 
di,stri'lHit(Hi:  21)  (Ja,,,  .'5.'i„     Widow,  when  cntitlod  to  comrniHsioris  :  'M  Oa.,  41S, 

§2500.  (2549.)  On  interest  made.  If,  in  the  course  of  administration, 
the  administrator  .sludl  receive  interest  on  money  loaned  by  the  intestate, 
or  by  himself  as  administrator,  and  ,shall  return  the  same  to  the  Ordinary 
so  as  to  become  chargeable  therewith  as  a  part  of  the  corpus  of  tlic;  citato, 
he  shall  be  entitled  to  ten  per  cent,  additional  commission  on  all  such 
aniounts  of  interest  made. 

§2591.  (2550.)  Ila^  7ho  commissions^  when.    The  administrator  is  cnti- ^ct  of  1784,  c. 
tied  to  no  commissions  on  debts,  legacies,  or  distributive  shares  paid  tor-'.-i^J^' 
himself,  and  if  there  are  more  administrators  than  one,  the  divisi(m  of 
the  commissions  allowed  them,  among  themselves,  shall  be  according  to 
the  services  rendered  by  each. 

§2592.  (2551.)  None  for  delivering  property  in  hinrL  No  commissions 
shall  be  paid  to  any  administrator  or  executor  for  delivering  over  of  any 
property  in  kind;  but  the  Ordinary  may  allow  reasonable  compensation 
for  such  service,  not  exceeding  three  per  cent,  on  the  appraised  value.  '^^^^  * 
If,  however,  land  is  worked  by  any  trustee  for  the  benefit  of  the  2:)arties 
in  interest,  the  Ordinary  may,  in  his  discretion,  allow  to  such  trustee 
additional  compensation  for  such  services;  in  no  case  exceeding  ten  per 
cent,  of  the  annual  income  of  the  property  so  managed. 

§2593,  (2552.)  Traveling  and  other  expenses.  An  administrator  in  the 
discharge  of  his  duty,  required  to  travel  out  of  his  county,  shall  be 
allow^ed  the  amounts  of  his  actual  disbursements,  to  be  ascertained  by  Act  of  i55i-'52. 
his  own  statements  under  oath.  The  Ordinary  may  also  allow  him  a  ^'  '  ' 
reasonable  compensation  for  the  time  devoted  to  this  service:  Provided^ 
under  the  circumstances,  the  Ordinary  adjudges  such  additional  compen- 
sation a  proper  charge  against  the  estate, 

§2694.  (2553.)   Extra  compensation.     In  other  cases  of  extraordinary  ^ct  of  17-54,  c. 
services,  extra  compensation  may  be  allowed  by  the  Ordinary.     But  in  p-  '^'^^• 
no  case  is  ih.Q  allowance  of  extra  compensation  by  the  Ordinary  conclu- p.^377^  ^  '' 
sive  upon  the  parties  in  interest. 

Co-executor  is  proper  party  to  litigate  claim  under  Act  of  1847:  26  Ga.,  347. 

§2595.  (2554.)  No  fund  shall  pay  commissions  but  once.  Where,  from 
any  cause,  a  trust  fund  shall  pass  through  the  hands  of  several  adminis- 
trators or  other  trustees,  by  reason  of  the  death,  removal,  resignation  or 
otherwise  of  the  first  qualified  trustee,  such  fund  shall  not  be  subject  to 
diminution  by  charges  of  commissions  by  each  successive  trustee  hold- 
ing and  receiving  in  the  same  right;  but  commissions  for  receiving  the 
fund  shall  be  paid  to  the  first  trustee,  or  his  representative,  and  commis- 
sions for  paying  out,  shall  be  paid  to  the  trustee  actually  disbui'sing  the 
fund,  and  no  commission  shall  be  paid  for  handing  over  the  fund  to  the 
successor  of  a  trustee. 

§2596.  (2555.)  Forfeiture  of  co7nmissions.     Administratoi*s  and  other 
trustees  failing  to  make  annual  returns  as  herein  before  required,  shall  '^^3,3^/  "^'l^^  ^j 
forfeit  all  commissions  for  transactions  during  the  year  within  which  no  isoo.  c.  p.  340. 
return  is  made,  unless  the  Ordinary,  upon  cause  shown,  shall,  by  special  :Lo:r. 
order  on  the  minutes,  relieve  them  from  this  forfeiture. 

Forfeiture  of  commissions  :  6  Ga.,  265  ;  8  Ga.,  417. 


452 


PART  II.— TITLE  YI.— CHAPTER  III. 


Of  administration. — Final  settlements  and  receipts. 


§2597.  (2556.)  Expense  of  a(jfenfs.  Among  tlie  expenses  of  adminis- 
tration, slionld  be  ineluded  and  allowed  the  expenses  of  ai]^ents  as  the 
administrator  finds  it  necessary  to  employ  for  tlie  estate.  The  existence 
of  die  necessity  must  be  satisfactorily  shown  to  the  Ordinary. 


SECTIO]S^  IX. 


OF   FINAL   SETTLEMENTS    AND   TvECEIPTS. 


Act  of  1&47,  C 
p.  yjG. 


Skction'. 
iM^S.  SoHlcment  before  the  Ordinary. 
2599.  llovr  nuide. 

26(10.  Settloiueiit  in  Court  of  equity. 
2001.  Rule  lor  charging  interest. 


Section. 

2602.  Basis  of  settlement. 

2603.  How  interest  is  counted. 

2604.  Final  receipts  may  ha  recorded. 

2605.  Refunding  bonds— when  to  be  given. 


§2598.  (2557.)  Settlement  before  the  Ordinary.  Any  person  interested 
as  distribntee  or  legatee,  may,  after  the  expiration  of  one  year  from  the 
grant  of  administration,  cite  the  administrator  to  appear  before  the  Ordi- 
nary for  a  settlement  of  his  acconnts,  or,  if  the  administrator  chooses,  he 
may  cite  all  of  the  distributees  to  be  present  at  the  settlement  of  his 
accounts  by  the  Ordinary  ;  such  settlement  shall  be  conclusive  upon  the 
administrator,  and  upon  all  the  distributees,  who  are  present  at  the  hearing. 

Statute  of  limitations  as  to  settlement:  18  Ga.,  119,  Effect  of  receipt  given  by  legatee  to  exec- 
utor :  24  Ga.,  558.  When  settlement  is  binding  on  minors  :  27  Ga..,  78.  Right  of  appeal  where  Ordi- 
nary has  given  judgment  against  administrator  for  money  under  citation  for  settlement:  45  Ga., 
478. 

§2599.  (2558.)  How  made  and  enforced.  Upon  proof  of  such  cita- 
tion, by  a  distributee,  the  Ordinary  may  proceed  to  make  an  account, 
liear  evidence  upon  any  contested  question,  and  settle  finally,  between  the 
distributee  and  administrator  ;  such  settlement  may  be  enforced  by  exe- 
cution or  attachment  for  contempt,  either  party  having  the  liberty  of 
appeal. 

§2600.  (2559.)  Settlement  in  Court  of  equity.  A  Court  of  equity  shall 
have  concurrent  jurisdiction  over  the  settlement  of  accounts  of  adminis- 
trators. 

§2601.  (2560.)  Ride  for  cJiarging  interest.  In  making  such  settle- 
ments, a  reasonable  time,  according  to  the  facts  of  each  case,  should  be 
allowed  to  the  trustee  to  invest  funds  coming  into  his  hands,  before 
charging  him  with  interest  thereon  ;  and,  in  like  manner,  disbursements 
made  by  the  trustee  should,  as  a  general  rule,  bear  interest  from  some 
jjcriod  anterior  to  the  date  of  payment,  according  as  he  may  have 
retained  funds  to  meet  them.  In  every  case,  the  object  is  to  charge  the 
trustee  with  such  interest  as  a  diligent  man  would  make,  and  to  see  that 
the  trust  fund  is  not  used  for  his  private  benefit. 

Not  used  for  his  private  benefit:  38  Ga.,  91. 

§2602.  (2561.)  Basis  of  settlement  [All  statements  for  final  settle- 
ment with  executors,  administrators,  guardians  and  trustees,  shall  hereaf- 
ter be  made  out  upon  the  following  basis  : 

1.  The  rate  of  interest  charged  against  executors,  administrators,  guar- 
dians and  trustees,  shall  be  the  same  as  that  now  regulated  by  law. 

2.  No  interest  shall  be  charged  either  way  for  the  first  year,  as  one 
year  is  now  allowed  by  law  for  the  collection  of  assets  and  to  ascertain 
the  indebtedness  of  an  estate. 

ny  executor,  administrator,  guardian,  or  trusteC;  in  the  managc- 
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ment  of  an  estate,  may  rr.tain  in  his  hands,  at  the  bo^nnnin^y  of  oaoh 
year,  an  amount  of  monoy  suHicicJit  to  })ay  tlio  current  cxfjcriHCH  of  Hai<I 
year;  upon  wliich  amount  no  interest  shall  be  charged  in  final  settle- 
ment. 

4.  The  executor,  administrator,  guardian,  or  trustee;,  shall,  however, 
pay  interest  upon  all  l>alan(;(,'S  left  in  hand  at  the  beginnirj;^  of  each  year, 
over  and  above  the  payment  of  ex])enses  for  said  year,  the  same  to  be 
ascertained  and  com{)uted  iji  final  setth^ment. 

5.  When  it  shall  so  happen  that,  at  the  beii^inning  of  any  year,  an 
executor,  administrator,  guardian,  or  trustee,  shall  not  have  an  amount 
in  hand  sufficient  to  pay  the  current  expenses  of  said  year,  and  his 
annual  returns  show  that  fact,  he  shall  be  alIo^ved  to  charge,  in  final  set- 
tlement, interest  on  the  amount  thus  advanced   by  him  during  the  year. 

6.  The  annual  returns  of  executors,  administrators,  guardians  and 
trustees,  shall  be  made  out  in  the  manner  now  regulated  by  law  and 
practiced  in  this  State ;  and  the  reservations,  charges  and  computations 
of  interest  set  forth  in  this  section,  shall  be  made  when  said  parties 
come  to  make  statement  for  final  settlement. 

7.  The  expenditures  and  receipts  of  each  year  are  to  be  ascertained  by  Ca)  Act? ofi*<06- 
by  reference  to  annual  returns,  and  in  all  cases  the  commissions  annually     '         '    ' 
shall  be  considered  as  a  part  of  the  annual  expenses.]     (a.)  ^^^co. 

Where  administrator  is  g'uilty  of  gross  neg:lect  f>s  to  returns;  6  Ga.,  265:  8  Go..  417;  29  (rn.,  ^2. 
Monej'  laying  in  bank:  21  (la.,  517.  Where  the  administraior  actually  makes  interest  the  first 
year:  30  Ga.,  463.  Intere'st  recovered  in  bill  against  representative  of  deceased  ndministrator :  7 
Ga.,  573.  Bill  against  administrator  alleging  that  he  hod  made  usurous  interest:  10  Ga..  449.  Rule 
for  computing :  7  Ga.,  290:  18  Ga.,  8.  Failure  to  make  returns  of  interest:  27  Ga.,  78:  29  Ga..  82, 758. 
Where  the  father  (guardian)  is  allowed  to  return  ward's  estate  without  interest:  29  Ga..  194. 
Pending  the  litigation  involved  in  bill  for  direction,  not  liable  for  interest  when  he  has  made 
none  :  44  Ga.,  652.    See,  also,  13  Ga.,  243;  42  Ga.,  135. 

§2603.  (2562.)  Interest,  hoiv  and  tvhen  compounded.   The  interest  to  be 
cliarged  against  trustees  appointed  since  the  first  of  January,  1848,  and 
hereafter  appointed,  shall  be  at  the  rate  of  seven  per  cent,  per  annum, 
without  compounding,  for  six  years  from  the  date  of  their  qualification  •         . 
and  after  that  time  at  the  rate  of  six  per  cent,  per  annum,  annually  com-  p.  336. 
pounded.    But  any  trustee  may  relieve  himself  from  this  rule  by  return- 
ing annually  the  interest  actually  made  and  accounting  for  the  balance  of 
the  fund.     Any  distributee  may  recover  greater  interest  by  showing  that 
the  trustee  actually  received  more,  or  that  he  used  the  funds  himself  to 
greater  profit. 

"  First  of  January,  1848,"  etc. :  29  Ga.,  82. 

§2604.  (2563.)  Final  receipt  may  he  recorded.  The  final  recei2)ts  on 
settlements  given  by  distributees  or  legatees  to  an  administrator,  if 
attested  by  a  Judge  of  any  Court  in  this  State,  a  Justice  of  the  Pexice,  or 
a  Notary  Public,  may  be  admitted  to  record  by  the  clerk  of  the  Superior 
Court  of  the  county  of  the  residence  of  the  administrator,  and,  when 
recorded,  shall  be  admitted  in  evidence  without  further  proof;  and  in 
case  of  the  loss  of  the  original,  a  copy  may  be  used  in  evidence  under  the 
same  rules  as  copies  of  registered  deeds. 

§2605.  (2564.)  Refunding  bonds,  tchen  to  he  given.  An  administrator, 
where  litigation  against  the  estate  is  pending  or  is  threatened,  or  notice  of 
a  claim  has  been  given  to  him,  may  demand  of  the  distributees  or  lega- 
tees refunding  bonds,  to  indemnify  him  against  such  claims ;  and  on  fail- 
ure to  give  such  bonds,  the  administrator  may  reserve  enough  of  the 
assets  to  respond  to  such  claims.  But  in  no  case  shall  the  administrator 
require  a  refunding  bond  from  the  heir  when  no  threatened  suit  or  claim 
renders  such  bond  necessary. 
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SECTION  X. 


OF   LETTERS   OF   DISMISSION   AND   RESIGNATION. 


Skcttox. 
21'hXi,  Dismission — how  granted. 
i!t>l>T.  Duty  o{  Ordinary. 
ildOS.  Fraudulent  discharge. 


Skction. 

2609.  Disposition  of  unclaimed  funds. 

2610.  Registration — how  made. 


Act  of  1S69, 
U. 


§2006.  (25G5.)  Dismission,  how  granted.     An  administrator  who  has 

Act  of  isio.  c.  f^^^l^' ^^^^^^^'^^^^^o*^"^^  all  his  duties,  may  petition  the  Ordinary  to  pass  an 

16^^^'c  p'340^  order  discharging  him  from  his  trust ;  upon  such  petition  a  citation  shall 

issue,  requiring  all  persons  concerned  to  show  cause  against  the  granting 

of  the  discharge.     Such  citation  shall  be  published  in  the  gazette  for 

[three]  (a)  months. 

Previous  to  Act  of  1850 :  4  Ga.,  516.  Mode  of  procuring  such  letters :  9  Ga.,  547.  Decree  against 
discharged  administrator :  13  Ga.,  24.  Letters  of  dismission  will  protect  administrator — when:  9 
Ga..  547;  18  Ga.,  346.  After  such  dismissal  the  statute  of  limitations  commences  to  run  in  his 
favor  against  the  claim  of  distributees  :  18  Ga.,  346. 

§2607.  (2566.)  Duti/  of  Odinary.  Upon  the  hearing,  the  Ordinary 
shall  examine  closely  into  the  condition  of  the  estate,  and  the  conduct  of 
the  administrator,  and  if  he  shall  be  satisfied  that  he  has  faithfully  and 
honestly  discharged  the  trust  and  confidence  reposed  in  him,  the  prayer 
of  the  petitioner  shall  be  granted,  and  the  administrator  released  from  all 
liability  as  such :  Provided,  any  heir,  distributee  or  legatee,  who  is  a 
]ninor  at  the  time  of  the  discharge,  may,  within  five  years  after  his  arrival 
at  majority,  commence  suit  against  the  administrator,  and  such  discharge 
shall  be  no  bar  to  his  action. 

Return  by  administrator  after  settlement — as  to  the  statute  of  limitations  :  18  Ga.,  119.  Settle- 
ment with  fe/ne  sole  :  24  Ga.,  558.    Minor — when  bound  by  such  settlement:  27  Ga.,  78. 

§2608.  (2567.)  Fraudulent  discharge  void.  A  discharge  obtained  by 
the  administrator  by  means  of  any  fraud  practiced  on  the  heirs  or  the 
Ordinary,  is  void,  and  may  be  set  aside  on  motion  and  proof  of  the  fraud. 
No  discharge  should  be  granted  without  actual  examination  by  the  Ordi- 
nary, and  the  order  of  discharge  should  assert  such  examination  into  the 
accounts  of  the  administrator. 

Order  of  dismission  may  be  set  aside  for  fraud  or  irregularity:  9  Ga.,  547;  18  Ga.,  346;  20  Ga.,  1. 
Effect  of  order  vacating  order  of  dismission  :  20  Ga.,  1. 

§2609.  (2568.)  Disposition  of  unclaimed  funds.  If  funds  are  in  the 
hands  of  the  administrator,  and  no  person  claiming  the  same,  the  Ordi- 
nary may,  nevertheless,  grant  a  discharge,  at  the  same  time  passing  an 
order  either  requiring  the  administrator  to  deposit  the  fund  in  such  solvent 
bank  as  the  Court  may  direct,  or  else  authorizing  him  to  retain  the  same 
in  his  hands  at  an  interest  not  exceeding  four  per  cent,  per  annum.  The 
discharge  shall  not  take  effect  until  the  money  is  deposited;  or,  in  the 
event  of  its  being  retained  by  the  administrator,  it  shall  not  relieve  him 
or  his  sureties  from  their  liability  to  comply  with  such  order  and  respond 
for  such  fund. 

§2610.    (2569.)    ReMgnation — hovj   made.    Any   administrator    who, 

from   a^e  or  infirmity,  removal  from  the  county,  or  for  any  other  cause, 

p.  .'i39.   A cts^of  desires  to  resign  his  trust,  may  petition  the  Ordinary,  stating  the  reasons, 

^Mtiohm^i.  ^"^^  t^^^  name  of  a  suitable  person  qualified  and  entitled  to  and  willing 

*  to  accept  the  trust;  whereupon  the  Ordinary  shall  cite  such  person,  and 

the  next  of  kin  of  the  intestate,  to  a])pear  and  show  cause  why  the  order 


Act  of  1840,  C. 
p.  332. 


60. 


should  not  be  granted. 


If  no  good  cause  be  shown,  and  the  Ordinary  is 
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satisfied  that  the  interest  of  tin;  estate  will  not  HuiV(;r,  tlio  resl^atlon 
shall  be-  allowed,  juhI  the  adnnnistratior  shall  l>e  (Jiseharged  from  his 
trust  whenever  he  has  fairly  settl(;(l  his  aeeonnts  with  his  suwr^ssor  and 
filed  with  the  Ordinary  tlu;  r(!{;el[)t  in  full  of  siieli  sueeessor.  Minors 
in  interest  shall  be  allowcnl  five  yc^ars  from  tlie  time  of  their  arrival  at 
majority  to  examine  into  and  open  sueh  settlement. 
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Section. 

2611.  Proceedings  to  obtain  order. 

2612.  Executor  need  not  give  bond. 


Section. 
2613.  Sureties— how  liable. 


§2611.  (2570.)  Proceedings  to  remove  trust  to  another  Goionty.     ^Yhen- 
ever,  from  any  change  of  residence,  or  other  cause,  an  administrator  may 
desire  to  remove  the  jurisdiction  of  his  trust  from  the  Court  of  Ordinary  x,%ih.      "  '* 
of  the  county  of  the  residence  of  testator  or  intestate  to  that  of  his  own  ^''{'12^^^^''^' 
residence,  the  same  may  be  done  by  complying  with  the  following  requi- 
sitions : 

1.  By  obtaining  a  copy  of  all  the  records  of  the  Ordinary  relative  to 
his  trust  J  snd  causing  the  same  to  be  recorded  by  the  Ordinary  of  the 
county  of  his  residence. 

2.  By  giving  to  the  Ordinary  of  his  county  new  bond,  with  good 
security,  for  the  discharge  of  his  duty  as  administrator,  in  the  same  man- 
ner as  if  the  administration  was  originally  granted  there. 

3.  By  filing  with  the  Ordinary  of  the  county  having  original  jurisdic- 
tion, a  certificate  under  the  seal  of  the  Ordinary  of  the  county  to  which 
the  trust  is  to  be  removed,  that  the  foregoing  provisions  have  been  com- 
plied with. 

4.  The  Ordinary  having  jurisdiction  shall  then  pass  an  order  trans- 
ferring the  trust  to  the  Ordinary  of  the  other  county. 

§2612.  (2571.)  Executor  need  not  give  bond.  An  executor  who  has  not 
been  required  to  give  bond  shall  not  be  required  to  give  bond  on  removal 
of  his  trust  to  another  county. 

§2613.  (2572.)  Sureties — hoiu  liable.  On  removal  of  an  administra- 
tion, as  herein  provided,  the  sureties  on  the  first  bond  are  liable  only  for 
the  conduct  of  the  administrator  up  to  the  time  of  removal ;  the  sureties  ^^lil  ■^^'  ^' 
on  the  second  bond  are  liable  for  all  his  acts  from  the  commencement  of 
the  administration.  If  the  latter  are  made  responsible  for  acts  prior  to 
the  removal,  they  have  a  right  of  contribution  against  the  former. 

Old  sureties  relieved  from  further  liability  :  6  Ga.,  432. 
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SECTION  XII. 


OF   FOREIGN   AD]NriNISTIlATORS. 


Section. 
A>14.  Privileges  in  tins  State. 
AUf*.  Kxemi'liliention. 
2610.  rrotoetiou  of  heir,  etc. 


Srctiox. 
l!(;lT.  Salon  by  foroijxn  execiitors. 
2(318.  Traiislor  ol  stock,  etc. 


§2614.  (2573.)  Privileges  in  this  Sfafe.    When  a  person  at  the  time  of 
...  p    his  (.loath  is  cloniioiled  in  another  State,  and  administration  is  there  regu- 
ikM\.   Acts  of  hirly  granted  on  his  estate,  either  to  an   execntor  or  administrator,  snch 
I860,  p.  o_.        executor  or  administrator,  if  there  be  none  appointed  in  tliis  State,  may 
^2. 2414.         institute  his  suit  in  any  Court  in  this  State  to  enforce  any  right  of  action, 
or  recover  any  property  belonging  to  the  deceased,  or  accruing  to  his  rep- 
resentative as  such. 

Suit  brought  under  Act  of  1850:  13  Ga.,  140.  When  equity  will  enjoin  foreign  executor:  15 Ga., 
442.  "Where  assets  are  to  be  administered,  according  to  the  laws  of  another  State,  in  which  the 
claimants  reside  :  18  Ga..  554.  To  authorize  suit  under  act  of  1850  intestate  must  have  died  out  of 
this  State:  24  Ga..  357.  Rigiits  of  domestic  creditor  of  foreign  intestate:  28  Ga.,  32.  Foreign 
administrator  may  bring  suit  for  the  purchase  money  of  land  in  this  State,  for  which  his  intestate 
gave  bond  for  title  :  30  Ga..  6.50.  Act  of  1850  apples  to  actions  ex  delicto  as  Avell  as  actions  ex  con- 
tractv.  30  Ga.,  660.  Foreign  letters  void,  when:  34  Ga.,  253.  Not  required  to  account  here  to  distri- 
butees: 34  Ga.,  511.  Foreign  executor  may  have  letters  of  administration  fraudulently  obtained  in 
this  State  set  aside  :  37  Ga.,  265.    Debts  of— under  section  2553 :  38  Ga.,  75. 

§2615.  (2574.)  Exemplification.  Pending  the  action,  a  properly 
authenticated  exemplification  of  the  letters  testamentary  or  of  adminis- 
tration, shall  be  filed  with  the  clerk  of  the  Court,  to  become  a  part  of 
the  record  :  Provided,  the  cause  is  pending  in  a  Court  of  record.  If  it 
be  a  summary  process,  the  exemplification  shall  be  filed  with  the  papers. 

Unless  exemplification  is  filed,  non-suit :  32  Ga.,  260. 

§2616.  (2575.)  Protection  of  heir,  etc.  If  any  citizen  of  this  State  is 
interested  as  creditor,  heir  or  legatee  in  the  estate  of  which  such  admin- 
istrator or  executor  is  the  representative,  he  may,  by  application  to' a 
Court  of  equity,  compel  such  foreign  administrator  or  executor  to  pro- 
tect his  interest  according  to  equity  and  good  conscience  before  removing 
such  assets  beyond  the  limits  of  this  State. 

§2617.  Scdes  by  foreign  executors,  etc.  [Any  executor  or  administrator 
who  resides  in  any  other  State  of  the  United  States,  and  who  has  recov- 
ered, or  may  hereafter  recover  any  real  estate  as  the  property  of  his  tes- 
tator or  intestate,  by  suit  at  law  in  this  State,  shall  be,  and  he  is  hereby 
authorized  to  sell  and  convey  the  same  under  the  same  rules,  laws  and 
ra)  ActsofiSGS.  I'^^'g^^^^^^^"'' ^s  ^I'G  now  prescribed  for  the  sale  and  conveyance  of  real 
p-25.  estate  by  executors  and  administrators  who  are  residents  of  this  State : 

Provided,  such  foreign  executor  or  administrator  shall  file  in  the  Ordi- 
nar}^'s  office,  at  the  time  of  making  his  application  for  sale,  an  authenti- 
cated exemplification  of  his  letters  testamentary,  or  of  administration.] 

§2618  (2.576.)  Transfer  of  stock,  etc.  Such  foreign  executor  or  admin- 
istrator may  transfer  bank  stock  standing  in  tlie  name  of  the  decedent, 
and  check  for  dcj^osits  made  by  him,  or  dividends  declared  on  his  stock, 
first  filing  with  the  bank  a  certified  copy  of  his  appointment  and  qualifi- 
cation. 

GKNERALXoTKO\CriAPTKRlIT.— CAdm'rs  and  Ex'rs.)— Administrator  of  administrator:  1  Kelly, 
.322:7  Ga., 573;  11  Gn..058:  lOGa.,174;  22  Ga.,  330;  25  Ga.,414;  27 Ga.,  325;30  Ga,.,  934.  Ejectment  by 
adrniniHtrator:  lKelly.379.o38;  6(;a.,443;  7Ga..589;  9Ga,.,55 ;  lOGa.,  491;  14Ga.,  145;  16Ga.,31;  18 
Gh..  173,  .520;  20  (xa..  135.  ;514:  22Ga.,  107:  23  (hi.,  374,  536;  27  Ga.,  4!t4 ;  30  Ga..,  74.  Fraudulent 
admini'-'tration  :  1  Kelly,  379  ;  6  Ga.,  443  ;  7  Ga.,  589 ;  16  (in.,  31  :  18  Ga.,  520  ;  20  Ga.,  514  ;  30  Ga.,  74. 
Injunction  again.'-t:  1  Kelly,  379;  6  Ga.,  443,  299;  7  Ga.,  589;  8  Ga.,  444  ;  13  Ga.,   140  ;  15  Ga.,  442;  16 
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Ga.,  31  ;  IS  (hi.,  520  ;  20  Gn,.,  06,  514;  21  Ga.,  350;  22  dn.,  275;  23  Gn...  374;  27  Gn.,  40i,  5«5  ;   30  Ga..  74; 

:V2(hi.,  145;  3)  (Jji.,  ."/If);  ;',7  («ii...  .'r>S;  ;',0(;!i.,177;  injunction  dii.  lUHbaicn  of':)  10  G;i.,  '/VS ;  15  (ia  ,55:'>; 
24  (hi.,  1:51,  150  ;  'M  (h,.,  207  ;  ."i'i  (hi,.,  145  ;  ;{7  (l;i.,  5'J.  Adniini.-it.ni.tor  muHt,  hIiow  title  when  :  2  Kelly, 
110:  9(ji!(„55;  18(hi.,07i);  22  (hi,,  4.".].  Suit,  by— in<ii  viduiilly  nnd  ;ih  iulinini.strittor  :  2KellyJ10; 
5  (hi.,  50,  .'557 ;  7(hi.,00;  !t(hi,.,41S;  11  (hi.,55!i;  10  (hi,..  J'.tO;  lH(i!i.,070;  'l'>  Cu...  177;  27  (hi.,  .'i'il.  :}^lH; 
.%0(hi,.,  20;  .'57  (hi.,  280,  iind  lliizlt;liurst,  ?;«.  Morrisi^n,  .jiinniiry  tr;rni.  1872._iind  K'ennnn  vi.  I>ul/itrnon. 
July  i,(!nr),  1872.  (Jr(!(lil,<)t>'  niHi  <li,strilnil,(!<'s  inuy  sue  when:  .''  Kelly,  575;  8(hi.,  2-%;  10(i;i.,  2'X> :  10 
(h'i.,440;  25  (hi. ,252;  20(h'i.,;')85,  Adinini.-',!  niior'  de<;d  :  4  (hi.,  148;  10  (i;i.,  m  ;J.'J)  (jji..^050;  40  (hi.,  47'.). 
7\driiinistriit,()i"  ol' .sur(!l,y  :  4(hi.,5l^l.  Adininist.iMt.or  of  v/<irnint,or  :  5(hi.,274;  21  (hi.,  (/)S.  1)':v'ih- 
tuvU--vi\v.ii  is:  5  (hi.,  274;  11  (hi.,  401  ;  15  (hi.,  ISO;  29  (hi.,  40;  ;55  (hi.,  05;  .".7  (hi.,  ."//i;  40  (hi...  181  :  4.5 
(hi.,  108;  inu.st  ideiid  ho  as  to  pi'otoet  ereditor'.s  rij-'iits:  5  Ga..  274;  21  (>>i.,  (JOS.  Adrnini.Htnitor  pfirty 
to>-uit  or  hill,  when  :  0  (ja„21,  29'.);  11  (hi..  058;  22  (hi..  .">:'.0;  27  (ia.,  41.",;  '.'M  Ga.,  775.  liill  foraeeount 
by  distrihul,oeKa,f?a,iristaduiinirttra,t,or:  0  (hi.,  299;  11  (ha,.,  058;  14  (ia.,  107;  21  (hi.,  245;  25  (hi.,  5.'',7; 
34  (hi.,  511  ;  ;'.7  (hi.,  i;5''>.  (hant  to  a.dmini.ster  lands— when  Kiven:  9  (hi.,  .55;  M)  Gh.,  491.  irref,'ular 
a.dinini.straiion  hy  consent:  1.'')  (hi..  178.  Authority  ol"  Ordiiniry  [)i-()teet,'<  administrator:  21  (ha..  517. 
Bound  to  f?ood  I'ailh  :  22  (hi.,  0;)7.  lM(!a-(lin},'s  need  not  as'er  ):^roundsof)  which  letter-  W(-re granted  :  22 
Ga.,4.'-!1.  Best  not  to  surrender  i)ror)erty  ora,not  her  found  in  po.s.-teHsion  of  testator  withoutsuit :  2.'5  (hi., 
31.  Ijcttcrs  revoked,  a,pi)eal  (uitercMl,  afterwards  di.^missed,  act><  pending?  appeal,  void  :  2."  (ia.,  .7./J. 
Administrator  cannot  enfoi-ee  wliat  trust:  24  (hi.,  506._  TVc  exeat  against  administrator :  2^)Ga., 
no.  llecovcry  by  or  af^^a-inst  heirs,  bar  to  suit  hy  administrator  for  their  bene/it :  27  (hi.,  221.  Ad- 
ministrator of  (tr^-fitl  (/iir  trust:  .'50  (hi.,  777.  A'.r  iiarle  oi-(l(!r  no  protector  to  admini.'trator  for  ille- 
gal acts:  .'50  Ga.,  780.  Administration  presumed  when:  18  (hi.,  520:  '-'A  (hi.,  75:1  Admini.^tnitor 
representing  estates  which  are  two  in  law  but  one  in  fact:  .'il  Ga.,  429.  Bound  to  ordinary  dili- 
gence :  85(Ja.,  94;  87  (hi.,  205,  230;  40  Ga.,  181.  Kcccivinf,'  Confederate  money— liability  for:  37 
Ga..  205;  38  (ha.,  304  ;  39  Ga.,  90,  50i) ;  42  Ga.,  35.  Also,  King  vs.  Newton,  January  term.  1873;  Kin? 
fv.  King,  July  term,  1872;  Roberts  ?;'ir.  Summers,  Anderson  vs.  (a-reene.  Presumption  that  (Ordi- 
nary does  his  duty  in  protecting  assets  of  estate  :  45  (ia.,  414.  See,  also.  Dodgener  vs.  Camp.  .July 
term,  1872;  Ncal  ^;v.  Patten,  fh.;  McCrary  v-9,  Sellars,  //>,,•  Funderburk  v*/,  (hirham,  ///.,•  Kobert.s 
vs.  Summers,  //>.,•  Shell  vs.  Saunders,  lb.,-  Kennan  vs.  Dubignon,  Ifj.;  Walker  vs.  A^alker,  Ih.; 
Ha zlehurst  tff.  Mon-ison,  January,  term,  1873;  King,  ■?;.«.  Newton,  jh.;  Stripling  ij*.  Stripling,  / 6. 
See  rules  of  Court,  14,  29 — old  rule  65. 


CHAPTER  TV. 


OF   TITLE   BY  JUDICIAL  SALE. 


Srctton. 

2619.  Effects  in  passing  titles. 

2620.  Original  title. 

2621.  Note  in  writing  unnecessary. 

2622.  Caveat  emptor. 

2623.  Covenants  running  with  land. 


Section. 

2624.  Putting  purchaser  in  possession. 

2625.  Seizure  of  personalty. 

2626.  Sale  of  stocks. 

2627.  Titles  made  by  successors. 

2628.  Purclaaser  need  not  trace  funds. 


§2619.  (2577.)  Judicial  sale  passes  title.  A  sale  regularly  made,  by 
virtue  of  jii(iicial  process,  issuing  from  a  Court  of  competent  jurisdiction, 
shall  convey  the  title  as  effectually  as  if  the  sale  was  made  by  the  person 
against  whom  the  process  issues. 

Purchaser  gets  what  title  in  /?.  fa. :  1  Kelly,  43:  2  Kelly,  73 :  6  Ga.,  423  ;  10  Ga.,  117;  12  Ga.,  431 ; 
15  Ga.,  336  ;  10  Ga.,  487 ;  23  Ga.,  356  ;  24  Ga.,  40";  33  Ga,,  153 ;  43  Ga.,  203. 

§2620.  (2578.)  Sueh  title  is  original.  In  all  controversies  in  the  Courts 
of  this  State,  the  purchaser  at  such  a  sale  shall  not  be  required  to  show 
title  deeds  back  of  his  purchase,  unless  it  be  necessary  for  his  case  to 
show  good  title  in  the  person  whose  interest  he  purchased. 

stated  in  10  Ga.,  74  ;  13  Ga.,  18. 

§2621.  (2579.)  3Iemorandum  unnecessary.     No  note  or  memorandum  Act  of  issi,  c. 
in  writing  shall  be  necessary  to  charge  any  person  at  a  judicial  sale.  p.  oi4. 

§2622.  (2580.)   Caveat  emjjtor — -fraud — warranty.  The  purchaser  must 
look  for  himself  as  to  the  title  and  soundness  of  all  property  sold  under  ^c*, of  i8o3-*54, 
judicial  process.     Actual  fraud  or  misrepresentation  by  the  officer  or  his 
agent,  may  bind  him  personally.     No  covenant  of  warranty  binds  him'"'^'''*' 
individually,  unless  made  with  that  intention  and  for  a  valuable  consid- 
eration. 

stated  in  8  Ga,.  236.  300 ;  11  Ga„  1 ;  18  Ga.,  553. 

§2623.  (2581.)  Purchaser  has  covenants  running  with  land.    The  pur- 
chaser at  judicial  sales  may  enforce  any  covenants  of  warranty  running '""'** 
with  the  land  which  may  be  incorporated  in  the  previous  title  deeds. 

stated  in  10  Ga.,  311. 
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§2624.  (2582.)  Piorhascr  shall  have  possession.     Whenever  a  present 

intoivst  in   Iniul   is  s(4d   by  any  jndieial   otHcer,  it  sliall   be  liis  dnty  to 

i).  512.       '    *  pUuv  tl\o  jnuvhaser  or  liis  agent   in   possession  of  the  land,  and  to  this 

l«6i.  (6.)  SiM,    t'nd  he  may  dispossess  the  defendant  in  the  process,  his  heu'S  and  his 

»3S,^365!.         tenants,  or  his  lessees  or  vendees  of  yonnger  date  than  the  jndgnient 

npon  whieh  the  process  issnes;  bnt  he  may  not  dispossess  other  tenants 

olaimino;  nnder  an  independent  title. 

§2625.  (2583.)  Seizure  of  pcrsonalfi/.  To  anthorize  a  sale  of  personal 
property  there  must  be  an  actual  or  constructive  seizure.  A  future  inter- 
est in  personalty  cannot  be  seized  and  sold,  but  the  lien  of  judgments 
will  attach  thereto,  so  far  as  to  prevent  alienation,  before  the  right  to 
present  possession  accrues. 

§2626.  (2584.)  Sale  of  stocks.     Shares  in  a  bank  or  other  corporation, 
may   be   levied   on  and   sold,  either  under  attachment  or  f,.  fa.,  in  the 
county  where  the  corporation  does  business  ;  notice  of  such  levy  being 
Act  of  iS-2,  c.  gi^'^^ii  to  the  defendant,  if  his  residence  be  known,  and  also  to  the  officers 
p.  511.  of  the  corporation.     Such  sales  shall  be  made  only  by  the  sheriff,  or  his 

?axi5.  32S9,  deputy ;  and  constables  levying  thereon  shall  turn  over  such  levies  to 
'  "^'  the  sheriif.  Only  one  share  shall  be  sold  at  once.  The  sheriff  shall 
give  the  purchaser  a  certificate  of  his  purchase,  which,  on  presentation  to 
the  officers  of  the  corporation,  shall  authorize  a  transfer  of  the  stock  to 
him.  Transfers  of  stock  after  levy  of  an  attachment,  or  after  judgment, 
and  with  notice  to  the  corporation  of  the  levy  or  judgment  are  abso- 
lutely void.  If  the  shares  be  in  a  railroad,  canal,  turnpike,  or  plank 
road  company,  they  may  be  levied  on  and  sold  in  any  county  through 
which  the  same  passes. 

Siile  of  shares:  1  Kelly,  43;  5  Ga..,  357.  Transfer  not  authorized  in  this  case:  37  Ga.,  515' 
Mandumuft  against  president  of  corporation  refusing  to  make  such  transfer  :  38  Ga.,  259. 

Act  of  1799,  c.       §2627.  (2585.)   Titles  made  by  successor.     If  a  sheriff  fails  to  make 
^•^'^-  titles  to  a  purchaser,  his  successor  in  office  may  make  them  in  the  same 

2361,  (6.)  manner  as  if  he  had  sold  the  property. 

Stated  in  7  Ga.,  264. 

§2628.  (2586.)  Purchaser  need  not  trace  funds.  The  purchaser  at 
judicial  sales  is  not  bound  to  look  to  the  appropriation  of  the  proceeds 
of  the  sale,  nor  to  the  returns  made  by  the  officer,  nor  is  he  required  to 
see  that  the  officer  has  complied  fully  with  all  those  regulations  prescribed 
in  such  cases.  All  such  irregularities  create  questions  and  liabilities 
between  the  officer  and  parties  interested  in  the  sale.  The  innocent  pur- 
chaser is  bound  only  to  see  that  the  officer  has  competent  authority  to 
sell,  and  that  he  is  apparently  proceeding  to  sell  under  the  prescribed 
forms. 

Application  of  proceeds:  1  Kelly,  324.  "Innocent  purchaser:"  lb.;  8  Ga.,  236;  11  Ga.,  294;  24 
Ga.,  426.  What  irregularities  affect  his  title:  11  Ga.,  294.  423;  13  Ga.,  1;  14  Ga.,  323;  24  Ga.,  434. 
"  Regulations  "  as  to  advertisement :  11  Ga.,  422  ;  27  Ga.,  167  ;  28  Ga.,  353  ;  31  Ga.,  601.  "  Authority 
to  3ell :"  2-3 Ga.,  3-56;  37  Ga.,  251.  Failure  to  comply  with  section  3643:  37  Ga.,  251.  "Forms:"  40 
6a.,  363.  See,  also,  Davie  vs.  McL>aniel,  July  term,  1872,  and  Stoddard  vs.  Lemon,  January  term, 
1873. 
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CIIAPTEU  V. 

OF    TITLE     BY    CONTRACT. 


Article  1.- 

AllTlCLE  2.- 


■Of  Private  Sales, 
■Of  Gifts. 


ARTICLE  I. 


OF      PRIVATE      SALES. 


Section. 
2629.  Essentials  of  sale. 
263i).  Sales  by  auction. 
2()31.  Sales  to  defraud  creditors,  etc.    . 
2()32.  Protection  of  bona  fide  purchaser. 

2633.  Duress  or  fraud. 

2634.  What  is  fraud. 

2(335.  Concealment  when  fraud. 

2636.  Mistake. 

2637.  Duress. 

2638.  Possibility  cannot  be  sold. 

2639.  Title  conveyed. 

2640.  Purchaser  without  notice. 

2641.  Contracts  entire  or  divisible. 

2642.  Deficiency  in  sale  of  lands. 


Section. 

2643.  Loss  of  land  from  defect  of  title. 

2644.  Delivery  of  goods. 

2645.  Sales  of  articles  being  manufacturc'L 

2646.  Consideration. 

2647.  Inadequacy. 

2648.  When  due. 

2649.  Stoppage  in  transitu, 

2650.  Purchaser  without  notice. 

2651.  Implied  warranty. 

2652.  Breach. 

2653.  Good  faith. 

2654.  Defects  generally, 

2655.  Patent  defects. 

2656.  Barter  and  exchange. 


§2629.  (2587.)  Essentials  of  a  sale.  Three  elements  are  essential  to  a 
contract  of  sale :  1.  An  identification  of  the  thing  sold.  2.  An  agree- 
ment as  to  the  price  to  be  paid.     3.  Consent  of  the  parties. 

§2630.  (2588.)  Sales  by  auction.    In  case  of  sales  by  auction^  the  auc-  ^-^^ 
tioneer  shall  be  considered  agent  of  both  parties,  so  far  as  to  dispense 
with  any  further  memorandum  in  writing  than  his  own  entries. 

Statement  of,  in  selling  city  property,  binding  on  corporation :  12  Ga.,  239.  Such  sales  within 
statute  of  frauds :  16  Ga.,  416. 

§263L  (2589.)  Sales  to  defraud  creditors  or  purchaser.     Every  sale 
made  with  intent  to  defraud  either  creditors  of  the  vendor,  or  prior  or  ^i^^-- 
subsequent  purchasers,  if  such  intention  be  known  to  the  vendee,  shall  be 
absolutely  void  as  against  such  creditors  or  purchasers. 

§2632.  (2590.)  Protection  of  bona  fide  purchasers.  Every  voluntary 
deed  or  conveyance  made  by  any  person,  shall  be  void  as  against  subse- 
quent bona  fide  purchaser  for  value,  without  notice  of  such  voluntary 
conveyance. 

"Voluntary  conveyance:"  3  Kelly,  460;  7  Ga.,  246:  9  Ga.,  23:  10  Ga.,  350:  12  Ga.,  125:  17  Ga., 
217 ;  22  Ga.,  574 ;  25  Ga.,  684 ;  27  Ga.,  96 ;  31  Ga.,  641 ;  32  Ga.,  195.  "  Notice  :"  6  Ga.,  103 ;  10  Ga.,  350 ; 
14  Ga.,  145;  29  Ga.,  405;  31  Ga.,  641. 

§2633.  (2591.)  Du7xss  or  fraud  voids  sale.  Fraud  or  duress,  by  which 
the  consent  of  a  party  has  been  obtained  to  a  contract  of  sale,  voids  the 
sale. 

§2634.  (2592.)  What  is  fraud.  Fraud  may  exist  from  misrepresenta- 
tion by  either  party,  made  with  design  to  deceive,  or  which  does  actually  ^.-y-g^  095^ 
deceive  the  other  party ;  and  in  the  latter  case  such  misrepresentation  3173, 3174. 
voids  the  sale,  though  the  party  making  it  was  not  aware  that  his  state- 
ment was  false.  Such  misrepresentation  may  be  perpetrated  by  acts  as 
well  as  words,  and  by  any  artifices  designed  to  mislead.  A  misrepresen- 
tation, not  acted  on,  is  not  ground  for  annulling  a  contract. 

See  note  to  sections  cited  in  margin.  "Not  acted  on;"  17  Ga.,  515.  See,  also,  6  Ga.,  45S;  20 
Ga.,  517;  28  Ga.,  392;  35  Ga.,  31 :  45  Ga..  214,  222,  585. 
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•12199  2SC4  ?*26o5.  (2593.)    Conceahncuf,  ichcn  fraud.     Concealment  of  material 

facts  may,  in  itself,  amonnt  to  a  fraud — 

1.  AVlicu  direct  inquiry  is  made  and  the  truth  evaded. 
113175,3177.  -.  A\'hen,  from  any  reason,  one  party  has  a  right  to  expect  full  com- 

numicati(Mi  of  the  facts  Irom  the  other. 

3.  A\^here  one  party  kno\vs  that  the  other  is  laboring  under  a  delusion 
Ayith  respect  to  the  property  sold  or  the  condition  of  the  other  party,  and 
yet  keeps  silence. 

4.  AVhere  the  concealment  is  of  intrinsic  qualities  of  the  article  which 
22654.              the  other  party,  by  the  exercise  of  ordinary  prudence  and  caution,  could 

not  discover. 

Concealment  of  material  defect:  SOn.,  550;  16  Ga.,  432.  Concealment  in  transfer  of  notes :  6 
Ga.,  200. 

§2636.  (2594.)  3Ii,sfal'c.    Mistake  of  law,  if  not  brought  about  by  the 
??274S.  3120,       other  party,  is  no  ground  for  annulling  a  contract  of  sale.     Mistake  of  a 
3121,3129.         material  fact  may,  in  some  cases,  justify  a  rescission  of  the  contract;  mere 
ignorance  of  a  fact  will  not. 

Ijrnorance  of  fact  will  not:  34  Ga.,  228.  Ignorance  of  fact  by  both  parties:  37  Ga.,  423.  See, 
also,  llcrtj'  vn.  Clark.  July  term,  1872. 

§2637.  (2595.)  Duress.  Duress  consists  in  any  illegal  imprisonment, 
or  legal  im})i'isonment  used  for  an  illegal  purpose,  or  threats  of  bodily  or 
other  harm,  or  other  means  amounting  to  or  tending  to  coerce  the  will  of 
another,  and  actually  inducing  him  to  do  an  act  contrary  to  his  free  will. 

§2638.  (2596.)  Possibility  cannot  be  sold.  A  bare  contingency  or  pos- 
sibility cannot  be  the  subject  of  sale,  unless  there  exists  a  present  right  in 
the  person  selling,  to  a  future  benefit:  so  a  contract  for  the  sale  of  goods 
to  be  delivered  at  a  future  day  where  both  parties  are  aware  that  the  sel- 
ler expects  to  purchase  himself  to  fulfill  his  contract,  and  no  skill  and 
labor  or  expense  enters  into  the  consideration,  but  the  same  is  a  pure 
speculation  upon  chances,  is  contrary  to  the  policy  of  the  law,  and  can  b^ 
enforced  by  neither  party. 

Interest  in  expectancy  or  possibility:  32  Ga,,  480.    What  case  within:  44  Ga.,  123;  45  Ga.,  501 

§2639.  (2597.)  Title  conveyed.     The  seller  can  convey  no  greater  title 
than  he  has  himself.     The  bona  fide  purchaser  of  a  negotiable  paper  not 
?3092.  dishonored,  or  of  money,  or  bank  bills,  or  other  recognized  currency,  will 

be  protected  in  his  title,  though  the  seller  had  none.     There  is  no  "mar- 
ket overt"  in  Georgia. 

Bona  firJe  purchaser:  2  Kelly,  92;  4  Ga.,  287;  8  Ga.,  421 ;  12  Ga.,  357;  22  Ga.,  246;  25  Ga.,  546;  37 
Ga.,  66.    "  Market  overt:"  8  Ga.,  236;  Martin  vs.  Smith,  March  term,  1864. 

§2640.  (2598.)  Purchaser  without  notice,  protected.  A  title  obtained 
by  fraud,  though  voidable  in  the  vendee,  will  be  protected  in  a  bona  fide 
purchaser  without  notice. 

See  Nutting  vs.  Thomason,  July  term,  1872. 

§2641.  (2599.)   Contracts  entire  or  divisible.     The  contract  of  sale  may 
be  entire  or  divisible.     If  entire,  a  failure  in  part  voids  the  v/hole;  if 
?2725.  divisible,  the  voidance  is  only  in  proportion  and  to  the  extent  of  the  fail- 

ure.    The  intention  of  the  parties  determines  the  question  of  entirety  or 
divisibility. 

Rur-::-;ell  vs.  McCarty  &  Ball,  January  term,  1872. 

52642.  (2600.)  Deficiency  in  sale  of  lands.  In  a  sale  of  lands,  if  the 
purchase  is  per  acre,  a  deficiency  in  the  number  of  acres  may  })e  appor- 
tioned in  the  price.  If  the  sale  is  by  the  tract  or  entire  body,  a  deficiency 
in  the  quantity  sold  cannot  be  apportioned.     If  the  quantity  is  specified 
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as  "more  or  ](!ss/'  tins  (jualifHiiiiloji  will  coves  any  (lofioAcncj  not  so  ^^ro.ss 
as  to  justiiy  the  suspicion  of  willful  doception,  or  rnistuko  arriountin;^  to 
fraud;  in  this  ovent,  the  deficieney  is  apportiouable:  the  purehaH(;r  may 
dcMuaud  a  rescission  of  the  sale  or  an  apportionment  of"  tin-  ]>rice  accor- 
ding to  relative  value. 

FalHo  JisHcrtiori  of  vendor  ii,s  to  viiluo  and  qii;iiitity  of'lniid:  20C|;i.,  !')''>2.  "Word.s  "  rnoro  or  Io-j;" 
20  (Sfi,.,  588.  Warranty,  how  construod  ns  to  (imiritity  of  Ijmd  :  2')  (»a.,  ht',\.  iMi^.tiiko  or  fraud  ;irf  to 
imiribor  of  acres  :  28  (jl;i,.,  27(5.  l](iuiLy  Ji,nd  hrv/,  juri.-dictioii  in  ca.so  of  deficioncy :  'liOa.,  IW;  on 
this  section:  44  (Ja.,  237.    Sec  Smith  vs.  Eason,  July  term,  1872. 

§2643.  (2()01.)  Parch/isn^  lodng  l(m,d,rUjht^i  ()f.  If  the  purcliaser  loses 
part  of  the  land  from  defect  of  title,  lu;  may  claim  either  a  rescission  of 
the  entire  contract,  or  a  reduction  of  the  price  according  to  the  relative 
value  of  the  land  so  lost. 

What  defect  in  title  is  ground  for  rescission :  2  Kelly,  442;  23  Ga.,  26.    Stated  in  10  Ga.,  4.32. 

§2644.  (2602.)  Delivery  of  goods  essential.  Generally,  the  deliver}-  of 
goods  is  essential  to  the  perfection  of  a  sale.  The  intention  of  the  parties 
to  a  contract  may  dispense  therewith:  delivery  need  not  be  actual;  con- 
structive delivery  may  be  inferred  from  a  variety  of  facts.  Until  delivery 
is  made  or  dispensed  with,  the  goods  are  at  the  risk  of  the  seller. 

Delivery  question  for  jury  :  1  Kelly,  348;  7  Ga.,  175.  Need  not  be  actual:  1  Kelly,  352;  31  Gn., 
146.  Tender  of  price:  7  Ga.,  175;  39  Ga.,  597.  Where  goods  are  sold  and  nothing  is  said  as  to  the 
time  of  delivery  or  of  pnyment:  31  Ga.,  143.  When  property  sold  is  to  be  delivered  on  payment  of 
price — elFect — tender  thereof  by  vendee:  39  Ga.,  597. 

§2645.  (2603.)  Sales  of  articles  being  manufactured.  When  the  sale 
is  of  goods  to  be  manufactured  and  delivered  at  a  future  time,  the  ques- 
tion of  risk  will  depend  upon  the  fact  to  be  ascertained  in  each  case, 
whether  the  parties  stipulate  for  a  particular  article  in  course  of  construc- 
tion, or  an  article  filling  the  specification  of  the  contract.  In  the  former 
case  the  title  passes  to  the  vendee  before  delivery ;  in  the  latter  it  does 
not. 

§2646.  (2604.)   Consideration.     A  valuable  consideration  is  essential 
to  a  sale  :  it  must  either  be  definite  or  an  agreement  made  by  which  it  §2739. 
can  be  made  certain ;  if  its  ascertainment  becomes  impossible  there  is  no 
sale. 

§2647.  (2605.)  Inadequacy,  effect  of.     Inadequacy  of  price  is  no  ground  „^^  ^i-g 
for  rescission  of  a  contract  of  sale,  nnless  it  is  so  gross  as  combined  with 
other  circumstances  to  amount  to  a  fraud. 

§2648.  (2606.)  Purchase  price  lohen  due.  Unless  credit  is  specifically 
agreed  on,  or  is  the  custom  of  the  trade,  the  purchase  money  is  due 
immediately,  and  the  seller  may  demand  payment  before  delivering  the 
the  goods. 

§2640.  (2G07.)  Stoppage  in  transitu.  If  the  goods  are  delivered  before 
the  price  is  paid,  the  seller  can  not  retake  because  of  failure  to  pay  ;  but 
until  actual  receipt  by  the  purchaser  the  seller  may  at  any  time  arrest 
them  on  the  way  and  retain  them  until  the  price  is  paid.  If  credit  has 
been  agreed  to  be  given,  but  the  insolvency  of  the  purchaser  is  made 
known  to  the  seller,  he  may  still  exercise  the  right  of  stoppage  in  transitu. 

Stoppage  in  truusitu:  35  Ga.,  271. 

§2650.    (2608.)    Purchaser  ivithoid  notice  not  affected.     A  bona  fide 
assignee  of  the  bill  of  lading  of  goods  for  a  valuable  consideration,  and  i-2<y:o. 
without  notice  that  the  same  were  unpaid  for,  and  the  purchaser  insolvent, 
will  be  protected  in  his  title  against  the  seller's  riglit  of  stoppage   in 
tranfiilu. 

§2651.  (2609.)  Implied  icarr ant y.  If  theite  is  no  express  covenant  of 
warra::ty,  the  purchaser  must  exercise  caution  in  detecting  defects  :  the  ^''^^'  "'•'"^" 
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seller,  however,  in  all  eases  (unless  expressly  or  from  the  nature  of  the 
transaction  excepted)  Avarrants— 
^"^-  1.  That  he  has  a  valid  title  and  right  to  selh 

2.  That  the  article  sold  is  merchantable,  and  reasonably  suited  to  the 
use  intended. 

Sec  45  Ga.,  580:  Radcliff  vs.  Gunby,  July  tcvni,  1872,  and  McKenzie  vs.  McAVilliaras,  January 
term,  1S73. 

3.  That  he  knows  of  no  latent  defects  undisclosed. 

§2652.  (2610.)  Effect  of  breach.     A  breach  of  warranty,  express  or 

00  <;       implied,  does  not  annul  the  sale  if  executed,  but  gives  the  purchaL=5er  a 

3S>5.  '  ''    '      riu'ht  to  damages.     It  may  be  pleaded  in  abatement  of  the  purchase 

money.     If  the  sale  be  executory,' it  is  a  good  reason  for  the  purchaser 

to  refuse  to  accept  possession  of  the  goods. 


§2653.  (2611.)  Good  faith  requirecL  Covenants  of  warranty  should 
be  so  construed  as  to  require  and  encourage  the  utmost  good  faith  in  all 
contracting  parties. 

§2654.  (2612.)  Latent  defects.  Any  vice  or  defect  in  the  thing  sold 
which  renders  it  either  absolutely  useless,  or  its  use  so  inconvenient  and 
imperfect  that  it  is  reasonable  to  suppose  that  the  purchaser  would  not 
have  contracted  had  he  knowlege  of  its  existence,  is  such  a  latent  defect 
as  good  faitli  requires  the  seller  to  disclose. 

§"2655.  (2613.)  Fcdent  defects.  Patent  defects  are  not  covered  by  a 
general  express  warranty,  unless  intended  to  be  so  covered.  In  proof  of 
this  intention,  parol  evidence  is  admissible. 

Stated  in  27  Ga.,  275. 

§2656.  (2614.)  Barter  and  exchange.  Contracts  of  barter  or  exchange 
stand  upon  the  same  footing  with  private  sales,  so  far  as  the  same  princi- 
ples can  be  applied  to  them; 

Contracts  of  barter  and  exchange  :  34  Ga.,  405  ;  42  Ga.,  338. 

Gkn'eral  Notr.— Sale  by  corporation,  what  constitutes:  1  Kelly,  519.  Possession  in  vendor 
after  sale,  badge  of  fraud  :  2  Kelly,  1 ;  6  Ga.,  1U3 ;  8  Ga.,  49,  656 ;  20  Ga.,  429,  600;  24  Ga.,  40;  25  Ga., 
377  ;  27  Ga.,  732.  Willinghaia  v«.  [Smith,  January  term,  1873.  Sale  under  bond  for  titles  :  3  Kelly, 
5  ;  12  Ga.,  4^34  ;  19  Ga.,  452  ;  21  Ga.,  403 ;  24  Ga.,  478  ;  27  Ga.,  438,  466 ;  29  Ga.,  485 ;  33  Ga.,  231  ;  35  Ga., 
63,258:  ;i8  (Ja.,  631.  Resale  by  agreement:  5  Ga.,  298.  Seller  making  alternative  propositions  :  5 
(Ja.,  167.  Koadiness  of  purchaser  to  pay:  5  Ga.,  172.  Where  seller  will  not  give  up  goods:  Ih. 
Sale  with  re.-^trictions:  10  Ga.,  503.  Drawer  has  vendable  interest  before  grant:  19  Ga.,  557;  23  Ga., 
383;  24  Ga.,  150,  489;  27  Ga.,  418.  Interest  on  cash  sale  :  26  Ga.,  465.  Sale  when  void  by  reason  of 
adverse  possscasion  :  29  (.hi.,  121,  320.  See,  also,  section  2695.  Assent  of  vendee  to  take  the  specific 
chattel  and  to  pay  the  price  vests  the  title  in  him  :  31  Ga.,  143.  What  is  a  sale:  31  Ga.,  289:  34  Ga., 
234,  4<';5.  Where  agents  to  sell  are  principal  buyers  :  31  Ga.,  544.  What  is  a  constitutional  sale  :  32 
Ga.,  6;i3,  53;  :i8  Ga.,  119.  liust  V'*-  Shackleford,  .January  term,  1873.  Sale  to  administrator  repre- 
senting two  estates  in  law,  but  one  in  fact:  34  Ga.,  429.  Where  A  sells  B  coupons  void,  of  which 
fact,  both  arc  ignorant:  37  Ga.,  423.  Consignee  is  entitled  to  freight  and  express  upon  rescission  of 
contract  of  sale  :  42  Ga.,  283.  Doctrine  of  bona  fide  purchaser,  see  section  3092.  See,  also,  (JIarke  vs. 
Keufville,  .July  term,  1872.  Straus  Herman,  Southwestern  Railroad  Company  vs.  Knott,  Jan- 
uary term,  1873. 
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ARTICLE   11. 


OF   GIFTS. 


Section. 
^OW.  Essentials. 
2r)r),S.  A(!cer)tiincG. 
26r)!».  It^ircct  of  written  deed. 
2fi()0.  Doliverv. 
2GG1.  Void  conditions. 
2662.  Gifts  void  against  creditora,  etc. 


SKCTroy. 
20i).'i.  i'roKutnption  of  gift. 

2(i(;i.  or  liUKis. 

2f)()").  |jo;in  to  mJirriod  d;iUKiiter8. 

2W).  (liftH  by  jH;r."onH,  (;tc. 

2667.  (iiftH  lor  illcK-'il  iMirposes. 

2668.  JJonalio  cauna  mortli. 


§2657.  (2615.)  Essentials  of  gift.  To  constitute  a  vali^l  gift,  tliere 
must  bo  tlie  intention  to  give  by  the  donor,  acceptance  by  the  donee  and 
delivery  of  the  article  given,  or  some  act  accepted  by  tlie  law  in  lieu 
thereof. 

Delivery  essential,  when :  30  Ga.,  267. 

§2658.  (2616.)  Acceptance  of  gift.  If  the  donation  be  of  substantial 
benefit,  the  law  presumes  the  acceptance,  unless  the  contrary  be  shown. 
A  parent,  guardian,  or  friend,  may  accept  for  an  infant.  The  officers  of 
a  corporation  accept  for  it. 

§2659.  (2617.)  Effect  of  written  deed.  When  the  law  requires  a  con- 
veyance in  writing  to  the  validity  of  a  gift,  or  the  conveyance  is  made 
for  a  good  consideration,  such  conveyance,  executed  and  delivered,  will 
dispense  with  the  necessity  of  a  delivery  of  the  article  given.  A  gift  in 
writing,  without  good  consideration  and  without  delivery,  is  void. 

Stated  in  11  Ga.,  161 ;  30  Ga.,  216.    Delivery  in  writing  :  24  Ga.,  506. 

§2660.  (2618.)  Delivery.  Actual  manual  delivery  is  not  essential  to 
the  validity  of  a  gift.  Any  act  which  indicates  a  renunciation  of  domin- 
ion by  the  donor,  and  the  transfer  of  dominion  to  the  donee,  is  a  con- 
structive delivery. 

Stated  in  31  Ga.,  71. 

§2661.  (2619.)  Void  conditions.  Impossible,  illegal  or  immoral  con- 
ditions are  void,  and  do  not  invalidate  a  perfect  gift. 

§2662.  (2620.)   Gifts  void  against  creditor's^  etc.     An  insolvent  person 
cannot  make  a  valid  gift  to  the  injury  of  his  existing  creditors ;  and  where  ?.1952, 
possession,  partially  or  entirely,  reinains  with  the  donor,  every  parol  gift 
is  void  against  bona  fide  creditors  and  purchasers  without  notice. 

Purchasers  without  notice :  28  Ga.,  174 ;  31  Ga.,  641. 

§2663.  (2621.)  Presumption  of  gifts.    The  delivery  of  personal  prop- 
erty by  a  parent  into  the  exclusive  possession  of  a  child  living  separate  ' 
from  the  parent,  shall  create  a  presumption  of  a  gift  to  the  child.     This 
presumption  may  be  rebutted  by  evidence  of  an  actual  contract  of  lend- 
ing, or  from  circumstances  from  which  such  a  contract  may  be  inferred. 

"  Married  daughter :"  9  Ga.,  539 ;  27  Ga.,  207;  29  Ga.,  356  ;  32  Ga.,  688;  33  Ga.,  219;  35  Ga.,  200. 
Disclaimed  by :  33  Ga..  85. 

§2664.  (2622.)  Presumption  of  gift.  The  exclusive  possession  by  a 
child  of  lands  belonging  originally  to  a  father,  without  payment  of  rent, 
for  the  space  of  seven  years,  shall  create  conclusive  presumption  of  a  gifr, 
and  convey  title  to  the  child,  unless  there  is  evidence  of  a  loan,  or  of  a 
claim  of  dominion  by  the  father  acknowledged  by  the  child,  or  of  a  dis- 
claimer of  title  on  the  part  of  the  child. 

Gift  of  realty :  42  Ga.,  121.    See,  also.  Roe  Sc  McKec  vs.  Doe,  Januan'  temi.  1S73. 

§2665.  (2623.)  Loans  to  married  daughters.  If  the  child  be  a  mamed 
daughter,  the  contract  of  loan  referred  to  in  the  two  preceding  para- 
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graphs  must  be  assented  to  bv  the  husband  to  rebut  the  presumption  of  ^ 
gift. 

§2GGG.  (2()'24.)  Gifts  hif  persons  lafeli/  minors.  A  gift  by  any  person 
just  arrived  at  majority,  or  otherwise  peeuliarly  subject  to  be  affected  by 
sueii  infiuences,  to  liis  parent,  guardian,  trustee,  attorney  or  other  person 
standing  in  a  similar  relationship  of  contidence,  shall  be  scrutinized  with 
great  jealousy,  and  upon  the  slightest  evidence  of  persuasion  or  iniiuence 
toward  this  object,  shall  de  declared  void,  at  the  instance  of  the  donor  or 
Ins  legal  representative,  at  any  time  within  five  years  after  the  making 
of  such  gitV. 

§26(37.  (2625.)  Gifts  for  illegal  purposes.  If  a  gift  be  made  for  a  spe- 
cific purpose,  expressed  or  secretly  understood,  and  such  purpose  is  ille- 
gal, (U-,  from  other  cause  fails  or  cannot  be  accomplished,  the  donee  shall 
hold  as  trustee  for  the  donor  or  his  next  of  kin. 

§2668.  (2626.)  Donatio  causa  mortis.  A  gift  in  contemplation  of 
death  [donatio  c((usa  mortis)  must  be  made  by  a  person  during  his  last 
illness,  or  in  ])oril  of  death — must  be  intended  to  be  absolute  only  in 
the  event  of  death — and  must  be  perfected  by  either  actual  or  symbolical 
delivery.  Such  a  gift  so  evidenced,  may  be  made  of  any  personal  prop- 
erty by  parol,  and  proved  by  one  or  more  witnesses. 

Delivery  :  23  Ga.,  2G1 ;  25  Ga.,  609. 

Gkneral  XoTK— Proof  as  to  gift:  1  Kelly,  595;  3  Kelly,  513;  IfiGn..  528;  19Ga.,  1G7;  24  Ga., 
155.  5U6.  518.583  :  26  Gn.,  447;  31  Ga.,  71.127;  33  (Ja.,  219;  35  Ga.,  200.  Delivery  of  parol  gift:  IKelly, 
595:  3  Kelly.  513;  11  Gii..  159;  24Ga..  506:  30  Ga..  267;  31  Gm..  71,  317;  35  Ga..  200.  Declarations  of 
donor  as  evidence:  1  Kelly,  595:  3  Kelly,  513;  16 Ga.,  528:  19  Ga.,  167:  24  Ga.,  506,  583;  31  Ga.,  127, 
317:  33  (xa.,  219:  34  Ga.,  167.  Effect  of  evidence  as  to  possession:  3  Kelly,  513.  What  are  words 
of  purchase  in  gift:  4  Ga..  52.  Donee  takes  no  title — when:  9  Ga.,  174.  What  creates  deed  of 
gift  iu  trust:  10  Ga..  534.  Loan  or  gift,  question  for  jury:  11  Ga.,  114.  What  is  gift:  13Ga..,  516; 
40  Ga.,  219.  Gift  of  right  of  way  is  gift  of  what:  19  Ga.,  89.  What  evidence  admissible  in 
rebuttal  of  gift:  19  Ga..  167.  Delivery  back— proof  of :  24  Ga.,  583.  Destruction  of  deed  of  gift: 
25  Ga..  28.  Reientiun  of  property— how  explained:  29Ga,.,443.  Reformation  of  deed  of  gift:  31 
(ta.,  oSQ.  Gift,  reserving  life  estate:  32  Ga.,  170.  Certainty  in  gift:  Jb.  Voluntary  gift,  good  if 
executed:  Jb.    Taking  i)osscssion  and  making  improvements :  33  Ga.,  9. 


CHAPTER   VI. 


OF    TITLE    BY    ESCHEATS    AND    FORFEITURE. 


Secttok. 

2669.  Escheat. 

2670.  Alien  heirs. 

2671.  Duty  of  Ordinary. 

2672.  Proceeds— how  disposed  of. 

2673.  Counsel  for  escheator. 


Srotiox. 

2674.  Claim  within  six  years 

2675.  Forfeiture. 

2676.  Aliens  may  hold  land, 

2677.  Other  forfeitures. 


§2669.  (2627.)  Escheat  Escheat  is  where,  upon  failure  of  heirs,  the 
estate  of  an  intestate  falls  to  the  State.  In  no  other  case  does  an  estate 
escheat  in  Georgia. 

§2670.  (2628.)   When  heirs,  etc.,  are  incapcchle.  If  the  heirs  of  an  intes- 
Acrof  1810,  c.  tate,  or  the  devisees  of  land  of  a  testator  ])e  incapable  of  holding  title  to 
lands,  the  Ordinary  shall  order  the  legal  rc|)rcsentative  of  the  estate  to  sell 
the  lands  and  pay  over  tlie  ])roceeds  to  such  devisee  or  next  of  kin. 

[Section  (2629.)  Repealed  by  Constitution  of  1865,  Article  Y.,  sec- 
tion 14.] 

§2671.  (2630.)   Duty  of  Ordinary — claims.    The  escheator,  so  soon  as 

p.  2.vo!    AcV  of  he  shall  obtain  po.ssession  of  the  estate  as  administrator,  shall  make  known 

Art  of  lanfc.'  ^*^  ^^^^  Ordinary  of  the  county  the  fact  that  the  same  lias  a])parently 

p.'254.       '   '  escheated  to  the  State,  whereupon  the  said  Ordinary  shall  pass  an  order 

re^p-ilring  the  said  administrator  to  advertise^  by  publication  in  one  or 
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more  papers  in  thi.s  and  otlier  Slal(;s,  acconiing  to  the  eircurri.sUnef;;--:  of  each 
case,  notifying  all  persons  int(;r(!ste(l  as  next  of  kin  of'sneh  dciceased  per- 
son,  of  the  fact  and  date  of  his  death,  the  amount  of  the  estate,  and  tlie 
pendeiiey  of  j)r()eee(linj^s  to  (;seheat  the  same;,  whieh  j)ul;hV;ation  shall  he 
continued  for  six  months,  if  no  person  shall  ajijX'.ar  and  claim,  as  heir, 
within  twelve  mcmths  from  the  date  of  the  first  j}id>lication,  the  Ordinary 
shall  pass  an  order  declaring  the  said  proj)erty  es(;heated  to  the  State.  If 
any  person  claims  the  ])roperty  alleged  to  he  (;S(3heated,  th(3  claim  shall  he 
interposed  and  tried  as  (ilaims  at  administrators'  sales. 

§2672.  (2G31.)  I^ocecxh,  how  (Imposed  of.  The  proceeds  of  ascheatal 
property  shall  be  paid,  in  each  county,  to  the  Ordinary,  or  other  treas- 
urer of  the  educational  fund  of  such  county,  to  become  a  part  of  such 
fund. 

§2673.  (2632.)  The  Solicitor  General  counsel  for  escheator.  In  all 
trials  arising  in  reference  to  escheated  j^roperty  the  Solicitor  General 
shall  be,  ex  officio,  counsel  for  the  escheator. 

§2674.  (2633.)  Claim  within  six  years.  The  next  of  kin,  or  heir  of 
such  deceased  person,  may,  at  any  time  within  six  years  after  such  order 
declaring  the  estate  escheated  (or  if  laboring  under  any  disability,  within  p.  2.51.  Act  of 
three  years  after  the  removal  of  the  same),  bring  suit  against  the  treas-  '^'  '  ^''  ^^^* 
urer  of  said  educational  fund  for  the  principal  of  the  said  sum  without 
interest,  and  upon  proof  of  his  right  thereto,  may  recover  the  same 
without  costs. 

§2675.  (2634.)  Forfeiture  for  crime  abolished.     Forfeiture  to  the  State 
for  crime,  is  abolished  in  this  State,  except  so  far  as  the  lien  which  the  ^^^^* 
State  holds  upon  all  the  j)roperty  of  an  offender  for  the  costs  of  the  pros- 
ecution against  him. 

§2676.  Aliens  may  hold  lands,  hold.  [A  conveyance  of  land  to  an 
alien,  does  not  work  a  forfeiture  to  the  State,  and  an  alien  may  be 
permitted  to  acquire  title  to,  and  hold  lands  within  this  State,  upon 
taking  an  oath  in  writing,  to  be  filed  in  the  clerk's  office  of  the  Superior 
Court  of  the  county  in  which  the  land  lies,  that  it  is  his  intention,  bona 
fide,  to  improve  the  same ;  and  if  said  alien  shall  fail  or  neglect,  within 
one  year  after  the  purchase  aforesaid,  to  begin  such  improvement,  said 
land  shall  become  subject  to  an  annual  tax  of  fifty  cents  per  acre,  for 
each  and  every  acre  so  held  by  him ;  and  on  failure  to  pay  the  same,  it 
shall  be  the  duty  of  the  tax  collector  of  said  county  to  set  up  and  expose 
to  sale  so  much  of  said  land  as  may  be  necessary  to  pay  such  tax,  hav-,  ^  ,  ^ 
ing  first  given  sixty  days'  notice  of  the  time  and  place  of  sale,  in  one  or  '66,\\  3i\ 
more  of  the  public  gazettes  of  this  State ;  the  overplus,  if  any  there  be,  giGoi. 
after  the  payment  of  the  tax  aforesaid,  and  the  costs  accruing  thereor, 
to  be  deposited  with  the  Ordinary  of  said  county,  to  be  applied  to  edu- 
cational purposes,  if  not  called  for  by  the  owner  thereof  within  two 
years  after  such  sale :  Provided,  that  no  alien  shall  hold  or  purchase 
more  than  one  hundred  and  sixty  acres  of  land,  until  he  has  declared, 
on  oath,  his  intention  to  become  a  citizen.]     (a.) 

§2677.  (2635.)  Other  forfeitures.  Forfeitures  are  worked  by  various 
acts,  specified  in  different  parts  of  this  Code,  for  the  benefit  of  persons 
named  therein. 

General  ISPote.— Escheat  before  and  after  Act  of  1801 :  26  Ga.,  582.  Presumption  of  escheat: 
26  Ga.,  5S2 ;  29  Ga.,  539.    Expenj^es  of  escheator  :  28  Ga.,  227. 
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CHAPTER  VII. 


OF  TITLE  BY  PRESCRIPTION. 


Skcttox. 

l:r>7S.  rroscription. 

&iT;\  Ailvorse  possession. 

2lV<0.  Aetual  possession. 

2tv^l.  Coustnu'tive  possession. 

2t^*^'J.  Tossession  for  twenty  years. 

2GS3.  Possession  for  seven  years. 


Srcttox. 
2()S4.  Dedication. 
'y)i^i'\  Prescription  for  personalty. 
2(iS(i.  Disabilities. 
2087.  8toi>s  the  prescription. 
2f)SS.  Other  exceptions. 
2689.  Transfer  of  prescriptive  title. 


§2678.  (2fi36.)  Title  bif  jvrscrijifion.  Title  by  prescription  is  tlie  right 
Avliieh  a  possessor  acquires  to  propei'ty  by  reason  of  the  continuance  of 
his  jH^ssession  for  a  period  of  time  fixed  by  the  kiws. 

§2679.  (2637.)  Adverse  possession.   Possession  to  be  the  foundation  of 

Act  of  iS5i-'52,  ^  prescription  must  be  in  the  right  of  tlie  possessor,  and  not  of  another ; 

p.  231).  must  not  have  originated  in  fraud  ;  must  be  public,  continuous,  exclu- 

^^23S9,  3774.      sivc,  Uninterrupted,  and   peaceable,  and  be  accompanied  by  a  claim  of 

right.     Permissive  possession  cannot  be  the  foundation  of  a  prescription, 

until  an  adverse  claim  and  actual  notice  to  the  other  party. 

What  constitutes  adverse  possession  :  3  Kelly,  256:  4  Oa.,  308  ;  14  Ga.,  403;  15  Ga.,  545;  16  Ga., 
593  ;  PJ  Ga.,  S,  294  ;  20  Ga.,  312  ;  23  Ga.,  201 ;  26  Ga..  183,  371,  701 ;  28  Ga.,  130  ;  29  Ga.,  651 ;  30  Ga.,  307, 
619,  652:  33  Ga.,  539.  "Permissive:"  4  Ga.,  75;  27  Ga.,  507.  Possession  presumed  adverse:  4  Ga., 
308.  "Claim  of  right:"  4  Ga.,  75;  7  Ga.,  387;  10  Ga.,  297;  13  Ga.,  516;  17  Ga.,  303;  19  Ga.,  294;  25 
Ga.,  193:  26  Ga..  183;  27  Ga.,  280;  28  Ga.,  130;  30  Ga.,  701,  971 ;  35  Ga.,  139.  "In  the  right  of  pos- 
sessor :"  7  Ga.,  484.  Province  of  the  Judge  and  the  jury  :  9  Ga.,  441 ;  12  Ga.,  166  ;  17  Ga.,  600  ;  18 
Ga.,  192.  Under  bond  for  titles  :  12  Ga.,  450  ;  14  Ga.,  70  ;  17  Ga.,  602 ;  24  Ga.,  466.  "  Continuous  :"  15 
Ga.,  196 ;  19  Ga.,  27.  294,  604  ;  24  Ga.,  494 ;  26  Ga.,  183 ;  30  Ga.,  553.  619,  972 ;  32  Ga.,  239,  367,  572.  "  Pub- 
lic, notorious  :"  15  Ga.,  202 :  25  Ga.,  217  ;  26  Ga.,  183 ;  30  Ga.,  619  ;  32  Ga.,  572  ;  33  Ga.,  117,  539,  On 
Act  of  18.51-2:  15  Ga.,  202,  545;  16  Ga.,  31.  Possession  from  ignorance,  mistake,  etc. :  16  Ga.,  141; 
20Ga.,  190;  29Ga.,  152;  34  Ga..  296.  Adverse  possession,  notice  of  holder's  title:  19  Ga.,  337;  29 
Ga..  121.  "  Fraud  :"  17  Ga.,  108  ;  43  Ga.,  291.  "  Notice  :"  21  Ga.,  454;  30  Ga.,  888  ;  33  Ga.,  85.  Sur- 
vey of  tract  of  land  as  evidence  of:  21  Ga.,  113.  "Uninterrupted:"  22  Ga.,  47.  Presumed  6ona 
jide  :  44  Ga.,  645.    See,  also,  Cain  r.y.  Furlow,  January  term,  1873;  llulsoy  v*.  Clarke:  lb. 

§2680.  (2638.)  Actual  possession.  Actual  possession  of  lands  is  evi- 
denced by  inclosure,  cultivation,  or  any  use  and  occupation  thereof  which 
is  so  notorious  as  to  attract  the  attention  of  every  adverse  claimant,  and 
so  exclusive  as  to  prevent  actual  occupation  by  another. 

"  Occupation  :"  15  Ga.,545;  20  Ga.,  732. 

§2681.  (2639.)  Constructive  possession.  Constructive  possession  of 
lands  is  where  a  person  having  paper  title  to  a  tract  of  land  is  in  actual 
possession  of  only  a  part  thereof.  In  such  a  case,  the  law  construes  the 
possession  to  extend  to  the  boundary  of  the  tract.  Hence,  adjacent 
owners  may  be  in  constructive  possession  of  the  same  land,  being  included 
in  the  boundaries  of  each  tract.  In  such  cases,  no  prescription  can  arise 
in  favor  of  either. 

Stated  in  15  Ga.,  545.  '  Possession  of  a  part :  24  Ga.,  343  ;  2^)  Ga..  183 ;  30  Ga.,  300,  701 ;  39  Ga.,  550. 
Can  claim  only  ^o  much  as  largest  description  in  his  deed  will  enibrace :  44  Ga.,  607. 

§2682.  (2640.)  Possession  for  twenty  years  gives  title.  Actual  adverse 
possession  of  lands  by  itself,  for  twenty  years,  shall  give  good  title  by 
prescri[)tion  against  every  one,  except  the  State  or  persons  laboring  under 
the  disabilities  hereinafter  specified. 

§2683.  (2641.)  Possession  for  seven  years  gives  title — when.  Adverse 
possession  of  lands,  under  written  evidence  of  title,  for  seven  years,  shall 

"^%9^^a"'  Tf  ^^^^^  ^  ^'^^^^  ^^^^^  ^^y  prescription.  But  if  such  written  title  be  forged  or 
W)5.  c.  p. '.63.  fraudulent,  and  notice  thereof  be  brought  home  to  the  claimant  before  or 
p.*^23s.  Act  of  at  the  time  of  the  commencement  of  his  possession,  no  prescription  can 
iH5.s-'.5(;,  p.  ii«.  y^^  bailed  thereon. 

Stated  in  4  Ga.,  116;  5  Ga.,  40,  261  ;  7  Ga.,  497;  9  Ga.,  441.  497 :  10  Ga..  297 ;  14  Ga.,  238;  30  Ga., 
74.  654  ;  32  Ga.,  239,  307,  656  ;  :i5  Ga.,  280:  36  (hi.,  199  ;  38  Ga.,  439  ;  3i)  Ga.,  550,  559  ;  44  Ga.,  274.  Bars 
riirht  of  entry  and  action  :  5  Ga.,  261.  Does  not  commence  until  grant  issued  :  6  Ga.,  158.  Act  of 
iH^M  doe«  not  apply  to  dower  :  7  Ga.,  20.  "  Forged  :"  17  Ga.,  408 ;  38  Ga.,  439 ;  39  Ga.,  550,  559.  Act 
of  1855-G  prospective  :  20  Ga.,  408. 


gSOlT. 


Act  of  1867,  p. 
560. 
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§2684.  (2f)42.)  Dedication  to  public  una.  If  tlic  owner  of*  Jarvls, 
eitiicr  expressly  or  by  his  aets,  (l(;(li(;aie.s  the  same  to  j>iihlic  use,  and  the 
same  is  so  used  for  such  a  len<z;th  of  time  that  the  jjiihlic  ac<';omrnodatiou 
or  private  rio^hts  jni<z;ht  \h\  mnteriaJly  jiiTeeted  by  an  interruption  of*  tjje 
enjoyment,  he  (cannot  afterward  a])pro])riate  it  to  private  purposes. 

Dedication:  .'5  Kolly,  333;  12  Ga.,  23!)^  17  Ga.,  50  ;  18  Ga.,  728  ;  20Ga.,  Ti-^J;  20  Ga.,  665;  29  Ga.. 
350  ;  30  G;i,.,  806  ;  3;-!  Ga..  601 ;  44  Ga.,  520 ;  45  Ga.,  342,  602. 

§2685.  (2643.)  Prc.'^Triptio^i  for  personally.     Adverse   possession    of      ^^,q.-  p 
personal  pro[)erty  v\^ithin  this  State,  for  four  years,  shall  ^ive  a  like  title  p.^m   Act  of 
by  prescription.     No  prescription  arises  if  the  property  be  concealed  or^^^^"^'*^*  ^^'* 
removed  out  of  the  State,  or  otlierwise  is  not  subject  to  reclamation,  ?'^'^^- 

stated  in  3  Kelly,  262;  5  (^a.,  217 ;  6  Ga..  443;  9  Ga.,  308,  539 ;  17  Gii.,  401 ;  22  Ga..  310 ;  26  Ga.,  182. 

§2686,  (2644.)  DlmhUlties,     No  prescription  works  against  the  rights 
of  a  minor  during  infancy,  of  a  married  woman  during  coverture,  of  a 
person  imprisoned  during  his  confinement,  or  of  an  insane  person  i^o^^m.^xl[% 
long  as  the  insanity  continues;  but  each  of  these  shall  have  a  like  num-i'^>^-'5^^  p-  -^^^ 
ber  of  years,  after  the  disability  is  removed,  to  assert  his  claim  and  title 
to  realty  or  personalty  against  the  person  prescribing. 

"Insane:"  7  Ga.,  484.    Minor:  14  Ga.,  687;  43  Ga.,  288;  44  Ga.,  645;  Doe  ex  dem.  Lamar  vs.  Roe 
&  Turner. 

§2687.  (2645.)  Disabilities  stop  the  prescription.  A  prescription  com- 
menced shall  cease  against  persons  under  disability  pending  the  disability, 
but  on  removal  thereof,  the  prior  possession  may  be  tacked  or  added  to 
the  subsequent  possession  to  make  out  the  prescription. 

§2688.  (2646.)  Other  exceptions,  A  prescription  does  not  run  against 
an  unrepresented  estate  until  representation,  provided  the  lapse  does  not 
exceed  five  years;  nor  against  a  joint  title  which  cannot  be  severally  Act  of  1S4:.  c. 
enforced,  and  a  portion  of  the  owner's  labor  under  either  of  the  foregoing  i855- '56,  p,  2:35. 
disabilities ;  nor  in  cases  of  fraud  debarring  or  deterring  the  other  party 
from  his  action  until  the  fraud  is  discovered ;  nor  against  a  party  who 
commences  his  action  in  time,  but  is  non-suited,  or  dismisses  for  one  time 
and  recommences  within  six  months. 

"Unrepresented:"  1  Kelly,  379,  538;  6  Ga.,  310;  19 Ga.,  331.  Twelve  months'  exemption  :  5  Ga., 
66.  Equity  will  enjoin  :  7  Ga.,  589.  Fraud :  4  Ga.,  308  ;  8  Ga.,  1 :  35  Ga..  40.  "Joint  title: "  7  Ga., 
517.  Former  administrator  presumed  to  protect  title  of  personalty :  18  Ga.,  520.  Dismissal :  22  Ga., 
359;  27  Ga.,  372;  32  Ga.,  448.    " Five  years :"  44  Ga.,  515. 

§2689.  (2647.)  Transfer  of  prescriptive  title.  An  inchoate  prescriptive 
title  may  be  transferred  by  a  possessor  to  a  successor,  so  that  the  succes- 
sive possessions  may  be  tacked  to  make  out  the  prescription. 

stated  in  38  Ga.,  439.  See,  also,  15  Ga.,  196;  33  Ga.,  117;  and  Hulsey  vs.  Clarke,  January  term, 
1873. 

General  Note.— Foreign  laws  of  limitations  plead,  when :  5  Ga.,  217.  As  to  ferrv :  7  Ga.,  34S: 
9  Ga.,  359.  As  to  public  road:  17  Ga.,  137;  26  Ga.,  665;  30  Ga.,  896.  Upon  the  etfect  of  this  Chapter 
of  the  Code:  38  Ga.,  439.  Adverse  possession  of  tenants  in  common  :  89  Ga.,  561.  Action  against 
adverse  holder  by  trustee  for  a  woman  during  her  natural  life  with  directions  to  convey  to  her 
children  at  her  death :  44  Ga.,  638.  For  decisions  upon  Acts  suspending  statute  of  limitations,  see 
38  Ga.,  439,  and  notes  to  Chapter  on  limitations  of  actions. 
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Article  1. — Generally. 


CHAPTER  YIII. 

OF  CONVEYANCES   OF  TITLES. 


AnTiCLE  1. — General!  I/. 

Article  2. — Covenants  and  Warrant]/. 

Article  3. — Begistration, 


ARTICLE  I. 


GENERALLY. 


Skctiox. 
2(>i'0.  Requisites  of  a  deed. 
2'ii'l.  Future  intei-est. 
26i'2.  Form  of  deed. 
2(593.  Escrows. 
26it4.  Deed  ofinfont. 
2695.  Adverse  possession,  etc. 


Act  of  ITSo,  C. 
p.  lo-l. 

g2395. 


Acl  of  176S.  C. 
p.  1(>3.  Act  of 
178.5,  C.  p.  lo4. 


Act  of  18.59,  p. 
24. 


Section. 

2696.  Deeds  to  personalty. 

2697.  Inconsistent  clauses. 

2698.  Recitals. 

2699.  Estoppel. 

2700.  Ancient  deed. 

2701.  Establishing  copies,  etc. 


§2690.  (2648.)  Requisites  of  a  deed.  A  deed  to  lands  in  this  State 
must  be  in  writing,  signed  by  the  maker,  attested  by  at  least  two  wit- 
nesses, and  delivered  to  the  purchaser,  or  some  one  for  him,  and  be  made 
on  a  valuable  or  good  consideration.  The  consideration  of  a  deed  may 
be  always  inquired  into  when  the  principles  of  justice  require  it. 

Presumption  as  to  consideration:  1  Kelly,  551;  26  Ga.,  401.  Delivery:  11  Ga.,  636;  17  Ga.,  267; 
24  Ga..  63  ;  25  Ga..  33 ;  30  Ga.,  899 ;  39  Ga.,  180.  Deed  attested  by  one  witness :  17  Ga.,  295.  Consid- 
eration inquired  into  :  20  Ga.,  723;  24  Ga.,  333;  36  Ga.,  669.    What  signature  sufficient:  22  Ga.,  403. 

§269L  (2649.)  Future  interest  may  he  conveyed.  A  future  interest  or 
estate  may  be  conveyed  by  deed ;  but  it  must  operate  to  transfer  the  title 
imme<liately,  or  the  instrument  will  be  testamentary  and  revocable. 

^2692.  (2650.)  Form  of  deed.  No  prescribed  form  is  essential  to  the 
validity  of  a  deed  to  lands  or  personalty.  If  sufficient  in  itself  to  make 
known  the  transaction  between  the  parties,  no  want  of  form  will  invali- 
date it. 

Sufficient  if  the  words  used  indicate  an  intention  to  convey :  32  Ga.,  170. 

§2693.  (2651.)  Escrows.  A  deed  delivered  to  another  to  be  delivered 
on  certain  conditions  to  the  grantee,  is  an  escrow.  Possession  of  the  deed 
by  the  grantee  is  presumptive  proof  of  a  delivery,  but  may  be  rebutted. 

liond  as  escrow:  6  (ia.,  202;  10  Ga.,  414;  11  Ga.,  286.  Presumption  of  delivery:  11  Ga.,  037;  14 
Ga.,  145;  .30  Ga..  .361.    Escrow:  14  Ga.,  145;  17  Ga..  267.   See,  also,  Duncan  vh.  Pope,  July  term,  1872. 

§2694.  (2652.)  Deed,  of  an  infant.  The  deed  of  an  infant  is  voidable 
at  his  pleasure  on  majority.  The  making  of  another  deed  at  that  time 
voids  the  first,  without  an  entry  on  the  lands. 

Second  deed  by  infant :  6  Ga.,  382;  8  Ga.,  68.    Infant's  deeds:  24  Ga.,  .5.58;  29  Ga.,  275. 

§2695.  (2653.)  Ad,verse  'possession  does  not  void  deed.  A  deed  to  lands, 
made  while  the  same  are  held  adversely  to  the  maker  of  the  deed,  is  not 
void. 

On  .32  Henry  viii.,  ^sce  Schley's  Di{?est  of  Enfflish  stntutcs  of  force  in  Gcorfjia,  191  :)  3  Kelly,  5; 
P>  Ga.,  :i82:  8  G.'i..  68.  Such  deed  formerly  void :  18  G;i,.,  182:  19  Ga.,  594;  20  G:i.,  170;  21  Ga..  .576;  23 
Ga.,  82,  .378 ;  '2A  G-i .,  60,  154  ;  26  Ga.,  132,  351 ;  29  Ga.,  320  ;  37  Ga..  5. 

§2696.  (2654.)  JJeeds  to  personalty.  A  deed  to  personalty  needs  no 
attesting  witness  to  make  it  valid;  in  other  respects  the  principles  appli- 
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cable  to  deeds  to  lands  are  applicjiMo  to  it.     Generally,  a  deed  hi  not 
jieeessary  to  (convey  titles  to  fx^rsonalty. 

§2(597.  (2G55.)  Incormstent  dauHCH  in  decA.  If  two  clauses  In  a  dccA 
be  utterly  inconsistent,  tli(!  former  rrnisl;  prcivall,  but  the  intentir>i)  of  the 
parties,  from  tin;  whole  instrument,  should,  if  jK^ssible,  be  ascertained  and 
carried  into  effect. 

Tho  formor  prcv;iils  unless  the  inconsistency  be  so  great  as  to  void  the  docfl  for  uncertainty: 
16  Gil.,  615;  32(:ia.,  589. 

§2698.  (2(j5G.)   Recitals  do  not  estop.     The  recital   in  a  deed  of  the  ;;i^j7. 
receipts  of  the  purchase  money,  does  not  estop  the  maker  frr^m  denying 
the  fact  and  proving  the  contrary. 

"  Does  not  estop  :"  20  G;i.,  Y23.  Other  recitals  :  1  Kelly,  551 ;  4  Ga.,  148 ;  10  Ga.,  2.03 ;  15  Ga.,  570 ; 
20  Ga.,  210,  G89;  32  G:i.,  195:  39  Ga.,  550;  40  Ga.,  479. 

§2699.  (2657.)  Estoppel.  The  maker  of  a  deed  cannot  subsequently 
claim  adversely  to  his  deed  under  a  title  acquired  since  the  making 
thereof.     He  is  estopped  from  denying  his  right  to  sell  and  convey. 

other  estoppel:  1  Kelly,  551;  15  Ga.,  521;  18  Ga.,  192,  350;  19  Ga.,  290,  404;  20  Ga.,  GOO;  22  Ga.. 
634. 

§2700.  (2658.)   Ancient  deed.     A  deed  more  than  thirty  years  old,  ^^^_^    ^^  ^^ 
having  the  appearance  of  genuineness  on  inspection,  and  coming  from*^^""  '     "'' 
the  proper  custody,  if  possession  has  been  consistent  therewith,  is  admis- 
sible in  evidence  without  proof  of  execution. 

stated  in  1  Kelly,  551 ;  8  Ga.,  201 ;  9  Ga.,  440 ;  13  Ga.,  516 ;  14  Ga.,  185 ;  23  Ga..  406 ;  29  Ga.,  3-55 ;  31 
Ga.,  593;  33  Ga.,  565;  43  Ga..  346,  525. 

§2701.  (2659.)   Cojjies  established,  how.     If  an  original  deed  be  lost,  a 
copy  may  be  established  by  the  Superior  Court  of  the  county  where  the^.^iel    *    ' 
land  lies,  and  when  so  established,  shall  have  all  the  effect  of  the  original. 

Copy  is  to  be  taken  in  lieu  of  the  original  for  all  purposes  whatever:  9  Ga.,  440.  County  where 
the  land  lies  :  lb.  :  18  Ga.,  368.  Record  on  the  minutes  of  the  Superior  Court:  9  Ga.,  440.  Proceed- 
ing under  Act  of  1799  to  establish  lost  sheriff's  deed  to  property  sold  under  ./i./a.  .•  18  G:i..  368. 
Who  necessary  party:  lb.  Established  copy  as  evidence:  27  Ga.,  187.  Judgment  establishing 
copy  deed  conclusive  against  whom :  34  Ga.,  167. 


AETICLE  II. 


OF    COVENANTS     AND    WARRANTY. 


Section. 

2702.  Covenants  running  with  lands. 

2703.  General  warranty. 


Section. 
2704.  OflFer  to  rescind. 


§2702.  (2660.)  Covenants  running  ivithlands  go  to  purchaser.  The  pur- 
chaser of  land  obtains  with  the  title,  however  conveyed  to  him,  at  public 
or  private  sale,  all  the  rights  which  any  former  owner  of  the  land,  under  ?2623. 
whom  he  claims,  may  have  had  by  virtue  of  any  covenants  of  warranty 
of  title,  or  of  quiet  enjoyment,  or  of  freedom  from  encumbrances,  con- 
tained in  the  conveyance  from  any  former  grantor,  unless  the  transmis- 
sion of  such  covenants  with  the  land  is  expressly  negatived  in  the  cove- 
nant itself. 

Covenants  running  with  lands :  1  Kelly,  75;  4  Ga.,  593;  10  Ga.,  311;  24Ga.,  533:  2S  Ga.,  514 : 
Smith  vd.  Hudson,  January  term,  1873. 

§2603.  (2661.)  General  ivarrantif.  A  general  warranty  of  title  against 
the  claims  of  all  persons,  includes  in  itself  covenants  of  a  right  to  sell, 
and  of  quiet  enjoyment  and  of  freedom  from  encumbi*ances. 

§2704.  (2662.)  Offer  to  rescind  not  necessary.  An  offer  to  rescind  is 
not  necessary  to  a  recovery  upon  a  covenant  of  warranty.      An  offer  by  33r»5^"  ~'    ' 
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tlio  Avarrantor  to  rosoind,  and  a  refusal  by  the  warmntee,  should  be  con- 
sidoiwl  in  osthnating  damages. 

r.KNKKAi.  NoTK— Broju'h  of:  4U:i..  59":  5Ga..  Tr>:  7  0:1..  101:  11  Cn.,  rxV> ;  24  0a..,  {UO;  m  Osi., 
56(1;  ;^l2  (i;».,  IS:  ;V  Gji..  45:  Meiver  rs-.  Wliitohoad,  .l:nmary  tonn.  1873.  Estoppel  bv  warranty 
botoro  title  obtaiiunl:  15  (tii..  ;VJ5 :  IS  Ga.,  ISO,  ;>50:  22  tJa..  (127:  25  ih\.,  G4S;  2t)  Ga.,  132.  Where 
ileeii  eoiitiins  void  warranty  :  23  Ga,,  oG.  Covenants  of— how  construed:  26  Ga.,  5G4.  Soc,  also, 
Ivaws^on  rs.  Boll,  J  uly  term,  1S72. 


ARTICLE  III. 


OF     REGISTRATION. 


Skction'. 
27iXJ.  When  and  where  recorded. 
271  Ki.  Attestation. 
2707.  I'robate  by  witness. 
270S.  By  other  persons. 
2709.  lleeord  of  execution. 


Srctton. 

2710.  ]?ills  of  sale  to  personalty. 

2711.  Former  acts  continued. 

2712.  Original  deed  evidence. 

2713.  Copy — when  evidence. 


§2705.  (2663.)  Decdsy  when  and  where  recorded.  Every  deed  convey- 
Act  of  1785.  c.  iiig  lands  shall  be  recorded  in  the  office  of  the  clerk  of  the  Superior 
if^s.  c.  p. J 60.  Court  of  the  county  where  the  land  lies  witliin  one  year  from  the  date 
vAi^b.  Act  of  of  such  deed.  On  failure  to  record  within  this  time  tlie  record  may  be 
^\ct"of'i7C8^c  ^^^^^  ^^  ^^Vf  ^^^^^^  thereafter  ;  but  such  deed  loses  its  priority  over  a  sub- 
p.  162.  '  sequent  deed  from  i\\Q  same  vendor,  recorded  in  time,  and  taken  without 
notice  of  the  existence  of  the  first. 

•'  Notice  :"  7  Ga.,  432  ;  11  Ga.,  636;  14  Ga.,  536  ;  19  Ga.,  335  ;  25  Ga.,  55;  27  Ga.,  637;  29  Ga.,  485: 
32  Ga.  165,  418 :  43  Ga.,  407.  Failure  to  record  effects,  whom  :  9  Ga.,  23.  County  where  land  lies  :  9 
Ga..  440.  Deed  first  recorded  of  property  bought  at  sheriff's  sale  :  10  Ga,,  253;  33  Ga.,  565:  at  admin- 
istrator's :  13  (ia..  1 ;  33  Ga.,  565.  On  all  these  Acts  :  17  Ga.,  296,  300.  Precedence  among  deeds :  25 
Ga.,  648 :  27  Ga..  407  ;  29  Ga.,  440 ;  33  Ga.,  565.  Act  of  1S37  does  not  apply,  when  :  33  Ga.,  565.  Not 
recorded  within  twelve  months:  43  Ga.,  291.  See,  also,  Davie  vs.  McDaniel,  July  term,  1872, and 
Roe,  etc.,  vs.  Maund,  January  terra,  1873. 

§2706.  (2664.)  Attestation  of  deeds.   To  authorize  the  record  of  a  deed 
,       to  realty  or  personalty  it  must  be  attested,  if  executed  out  of  this  State,  by 
p.  164.  Act  of  a  commissioner  of  deeds  for  the  State  of  Georgia,  or  a  Consul  or  Vice 
Actof'isso! c!  Consul  of  the  United  States  (the  certificates  of  these  officers,  under  their 
i&5o""c  "^^^80  ^^^y  being  evidence  of  the  fact),  or  by  a  Judge  of  a  Court  of  record  in 
i«i.'  Ace  of    'the  State  where  executed,  with  a  certificate  of  the  clerk,  under  the  seal 
of  such  Court,  of  the  genuineness  of  the   signature  of  such  Judge.    If 
executed  in  this  State,  it  must  be  attested  by  a  Judge  of  a  Court  of  rec- 
ord of  this  State,  or  a  Justice  of  the  Peace,  or  Notary  Public,  or  clerk  of 
the  Superior  Court  in  the  county  in  which  the  three  last  mentioned  offi- 
cers, res]>ectively,  hold  their  appointments  ;  or  if  subsequent  to  its  exe- 
cution the  deed  is  acknowledged  in  the  presence  of  either  of  the  above 
named  officers,  that  fact,  certified  on  the  deed  by  such  officer,  shall  enti- 
tle it  to  be  recorded.  ^ 

On  Act  of  1785:  1  Kelly,  5.  Act  of  1850:  7  Ga.,  530;  of  1839:  30  Ga.,  85.  Clerk  Superior  Court : 
7Ga..  530;  26Ga.,406.  AVhat attestation  sufficient:  17  Ga.,  62;  19  Ga.,  8;  39  Ga.,  22.  "Notary 
Public:"  Nichols  vs.  Hampton.  July  term,  1872. 

§2707.  (266.5.)  Probate  by  witness.  If  a  deed  is  neither  attested  by, 
nor  acknowledged  before  either  of  the  officers  aforesaid,  it  may  be  admit- 
ted to  record  u|)on  the  affidavit  of  a  subscribing  Avitness,  before  either  of 
pAsi!^^^^'  ^'  the  above  named  officers,  testifying  to  the  execution  of  the  deed  and  its 
attestation  according  to  law.  A  su})stantial  compliance  with  this  requi- 
sition shall  be  held  sufficient  in  the  absence  of  all  suspicion  of  fraud. 

Proof  of  the  delivery  :  11  Ga.,  636,  640;  13Ga.,  515  :  29  Ga.,  47.  What  proof  of  execution  suffi- 
cient: 15  Ga.,  516;  18  Ga.,  573;  19  Ga.,  8;  29  Ga.,  45.  246;  32  Ga.,  418.  Affidavit  by  subscriUng  wit- 
ness: 19  Ga.,  78. 

Actj>f  1838.  r.       §2708.  (2666.)  By  other  persons.    If  the  subscribing  witness,  or  wit- 
faii'.  c.  p.^78.  nes.ses,  be  dead,  or  lunatic,  or  removed  without  the  State,  or  otherwise 
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incapa(;itatc(l  to  make  the  alli(Javit,  the  aflidavit  of  a  tliird  jior.son  to  tlie^^.^^^^  ^^^^ 
fact,  and  to  tlic  genuineness  of  the   liandwrltin^  of  the  subHeribinj^  \vit-->''. 
ness,  or  witnesses,  shall  })e  sufli(;ient  to  admit  the  deed  to  record.  '^■^^■^• 

§2700.  (2G(>7.)  Jlccjyrd  of  (vxccMlion.     A  punihaser  at  sh(;rlir.s  sale  may 
liave  the  execution  under  whi(;li  th(i  property  was  sohl  recordf;d  wilh  his  Actof  i%io.  c. 
deed, together  with  all  the  entries  on  said  execution;  and  in  the  event  of^'' 
the  loss  or  destruction  of  the  original  execution,  a  copy  of  such  record 
shall  be  admitted  in  evidence. 

§2710.  (2668.)  BIUh  of  mle  to  personalty.    Deeds  and  Inlls  of  sale  to 
personalty  may  be  recorded  in  the  office  of  the  (;lerk  of  the  Superior  Act  of  1819,  c. 
Court  of  the  county  where  the  maker  resides.      Such  record  being  V^^-  i;Jr^''-/}'X'^\u. 
missive  and  not  compulsory,  is  not  constructive  or  implied  nr^tice  to  any 
one :  it  is  otherwise,  where  the  law  requires  the  record  to  l^e  made,  and 
it  is  properly  made. 

Affidavit  by  subscribing  witness :  19  Ga.,  78.    Such  record  not  notice :  32  Ga.,  16a. 

§2711.  (2669.)  Laws  continued.  All  deeds  heretofore,  by  any  Act, 
declared  valid,  or  where  improperly  recorded,  the  record  has  been 
declared  valid  or  sufficient,  shall  continue  under  this  Code  in  the  same 
situation  as  if  the  original  acts  remained  in  force. 

§2712.    (2670.)    Deed  evidence,  when,     A   registered   deed   shall    be 
admitted  in  evidence  in  any  Court  in  this  State  without  further  proof,  Act  of  1812.  c. 
unless  the  maker  of  the  deed,  or  one  of  his  heirs,  or  the  opposite  party  in  fs27,  c.  p.Svi 
the  cause,  will  file  an  affidavit  that  the  said  deed  is  a  forgery,  to  the  best  p '^{y'^l  "^  Act^>f 
of  his  knowledge  and  belief,  when  the  Court  shall  arrest  the  cause  and  i^J-'5'3,  p.  Ui. 
require  an  issue  to  be  made  and  tried  as  to  the  genuineness  of  the  alleged 
deed. 

Registered  deed  annulled  without  further  proof:  1  Kelly,  3;  but  if  not  registered,  proof  of  exe- 
cution to  be  made:  22  Ga.,  403.  Forgery:  10  Ga.,  491;  14  Ga.,  544;  LS  Ga..  350;  29  Ga..  450;  80  Ga., 
619;  36  Ga.,  463.  Recorded  deed  of  personal  property :  29  Ga.,  356.  Stated  in  36  Ga.,  463.  Onus  on 
party  asserting  genuineness:  39  Ga.,  550.  Deed — how  proven  where  such  affidavit  is  filed:  42  Ga., 
623.  Does  not  apply — when:  43  Ga.,346,  525.  Applies  only  to  registered  deeds:  44  Ga.,  515.  Forged 
deed,  nullity  as  to  whom :  44  Ga.,  579.    See,  also,  Davis  va.  Davis,  July  term,  1872. 

§2713.  (2671.)  Copy,  when  evidence.  If  the  original  deed  be  lost,  a 
copy  from  the  registry,  if  duly  recorded,  shall  be  admitted  in  evidence 
Avhenever  the  Court  is  satisfied  of  the  fact  of  loss  or  destruction;  and  to 
this  fact  the  party  may  be  a  witness. 

Duly  recorded  :  7  Ga.,  530:  11  Ga.,  636;  24  Ga.,  494;  30  Ga.,  391.  Certificate  to  copy:  26  Ga..  5S2. 
Rule  as  to  admission  of  a  copy  at  common  law :  30  Ga.,  391.  Cases  on  this  subject  reviewed :  40  Ga., 
684,  687. 

General  Note  on  Article  III.— (Registration.)— Registry  not  evidence  of  probate  in  Xorth 
Carolina:  9  Ga.,  174.    On  our  Registry  Acts:  16  Ga.,  102 ;  18  Ga.,  181. 

General  Note  on  Chapter  III.— (Deeds.)— Interlineations  and  alterations  in  :  1  Kelly,  524:  22 
Ga.,  402:  41  Ga.,68.  Deed  which  recites  a  former  deed  and  its  loss.i:  1  Kelly,  551.  On  Act  of  1802, 
(C,  p.  270,)  prohibiting  Judge  from  withholding  deed  from  jury,  unless  barred:  2  Kellv,  31 :  25  Gu, 
178.  Administrator's  deed:  4Ga.,148;  16Ga.,  67;  24Ga..  558;  30Ga.,  650;  40  Gn..  479.  Sheriffs 
deed:  7  Ga.,  264;  10  Ga.,  74,  253;  14  Ga.,  70;  16  Ga.,  593;  18  Ga..  368;  19Ga.,  8;  20  Ga..  689;  22  Gn.. 
56;  23  Ga.,  132:  24  Ga.,  494:  26  Ga.,  638;  27  Ga.,  68;  32  Ga.,  130.  Mistnke  or  fraud  in:  7  Ga..  3'^3.472: 
11  Ga.,  159;  13  Ga.,  91;  Bidwell  vs.  Brown,  January  term,  1873.  Reservations  in  deeds:  9  Ga..597; 
10  Ga.,  504.  What  description  of  the  property  conveyed  sufficient:  6  Ga..  515;  lO  Ga..  74;  12  Ga., 
431;  30Ga.,  553.  Costs  of  deed  falls  on  vendee:  lOGa.,  191.  Conditions  and  limitations  in  :  10  Ga., 
503;  15  Ga.,  103;  20Ga.,  563;  32Ga.,  480;  39Ga.,  202;  41  Ga.,68:  45  Ga..  621.  Rule  for  construc- 
tion: 13  Ga.,  55.  How  affected  by  parol  evidence:  4  Ga.,  75;  5  Ga.,341:  6  Ga..  5S9;  13  Ga..  193:  14 
Ga.,  429;  15  Ga.,  175;  18  Ga..  181;  44  Ga..  662.  What  will  divest  title  to  land  once  vested  by  trans- 
mutation of  possession:  14Ga.,145.  Incomplete  deed  coinpleted— how:  14  Ga..  1T3.  Deeds  made 
before  and  after  grant:  15  Ga..  521 :  18  Ga.,  181.  350  ;  22Ga..n2;  25Ga..  648;  29  Ga..  17.  Deed  of 
release— effect  of  seal:  15  Ga.,  570.  Deed  to  and  by  firm:  16Ga..  424;  19  Ga.,  14.  Deed  bv  bank 
officers :  17  Ga .,  99.  Power  of  attorney  :  19  Ga.,  279  ;  22  Ga..  636 :  26  Ga..  132 ;  27  Ga..  41S :  2S  Ga..  511 : 
29  Ga.,  440  ;  30  Ga.,  85  :  40  Ga.,  363.  See.  also.  Act  of  1785,  (Cobb's  Digest,  p.  165,^  to  which  several 
of  the  foregoing  decisions  relate.  When  void  for  undue  influence  :  22  Ga.,  637  ;  27  Ga..  336  ;  31  Ga., 
512;  Howell  vs.  Howell^ January  term.  1873.  Person  taking  benefit  under  deed  must  carry  oiTtthe 
wholeintention  :  26  Ga..  415.  Registry  of  deed  is  not  such  possession  as  to  exempt  laud  under  sec- 
tion 3583:  27  Ga.,  341.  Contents  of  lost  deed,  not  inferred  from  name  given  ir  by  witness,  but  from 
proof  of  its  terms  :  29  Ga.,  356.  Deed  to  guardian  :  32  Ga..  266.  Deed  to  all  the  laud  on  one  side 
of  navigable  river:  30  Ga.,  355.  Question  whether  deed  was  stamped  or  not  for  the  jury:  39  Ga.. 
180.  On  Rule  42,  (as  to  introducing  copv  of  deed  in  evidence,  found  in  38  Ga..  681 :)  1  Kelly.  3-55  :  6 
Ga.,  188;  lOGa.,439;  14  Ga.,  530;  16  Ga.,  368,  371;  24  Ga.,  155;  25  (ia..  403;  27  Ga..  68:  32  Ga..  39:  41 
Ga.,  40.  See,  also,  Lemon  t;s.  Jenkins,  January  term,  1873;  Bidwell  va.  Brown:  lb.;  Hulsey  rs. 
Clarke:  lb. 
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TITLE  VII. 

OF     CONTRACTS 


ClIAPTEB 

1. 

Chapter 

2. 

Chapter 

Chapter 

4. 

Chapter 

5. 

Chapter 

6. 

Chapter 

7. 

Chapter 

8. 

Chapter 

9. 

Chapter  10. 

■General  Principles. 

■Of  the  Parties. 

•Of  the  Consideration. 

■Of  Illegal  and  Void  Contracts. 

■Of  Construction  of  Contracts. 

■Of  Court  Contracts. 

■Of  Bills  of  Exchange^  Promissory  Notes,  etc. 

■Of  Contracts  of  Insurance. 

■Of  Defenses  to  Contracts. 

■Of  Breach  and  Damages. 


CHAPTER  I. 


GENERAL  PRINCIPLES. 


?n7T5,  1951, 
2M7. 


2  ?4.  5.  2739. 
2776,  2915. 


Sectiox. 

Section. 

2714.  \Vhat  i?  a  contrnct. 

2722.  Condition?  precedent,  etc 

2715.  Executed  and  executory. 

2723.  Void  conditions. 

2716.  Of  record. 

2724.  Novation. 

2717.  Specialty. 

2725.  Entire  or  severable. 

2718.  Simple  contracts. 

2726.  Apportionment. 

2719.  Parol  contracts. 

2727.  Assent. 

2720.  Essentials, 

2728.  Contract  by  letter. 

2721.  Absolute  or  conditional. 

§2714.  (2672.)  What  is  a  contract.  A  contract  is  engagement  between 
two  or  more  parties  for  the  doing  or  not  doing  of  some  specified  thing. 

§2715.  (2673.)  Executed  or  executory.  An  executed  contract  is  one  in 
which  all  the  parties  thereto  have  performed  all  the  obligation  which  they 
have  originally  assumed.  An  executory  contract  is  one  in  which  some- 
thing remains  to  be  done  by  one  or  more  parties. 

Act  of  Legislature  is  executed  contract.  Illcpral  contracts  when  executed,  when  executory: 
3  Kelly,  176;  5  Ga.,  404;  16  Ga.,  416;  30  Ga.,  547;  35  Ga.,  330;  41  Ga.,  315. 

§2716.  (2674.)  Contracts  of  record.  A  contract  of  record  is  one  which 
has  been  declared  and  adjudicated  by  a  Court  having  jurisdiction,  or 
which  is  entx?red  of  record  in  obedience  to,  or  in  carrying  out,  the  judg- 
ments of  a  Court. 

Contracts  of  record  defined:  35  Ga.,  72.    Doctrine  of  merger  as  to:  Ih. 

§2717.  (2675.)  Specialty.  A  specialty  is  a  contract  under  seal,  and  is 
considered  by  the  law  as  entered  into  with  more  solemnity,  and,  conse- 
quently, of  higher  dignity  than  ordinary  simple  contracts. 

Contniots  under  seal :  3  Kellv,  210  ;  10  Ga.,  162  ;  12  Ga.,  459;  13  Ga.,  502:  14  Ga.,  173;  15  Ga., 
321,  5:^,  570;  16  Ga.,  424,  377,  582;  25  Ga.,  316;  29  Ga.,  427,  700  ;  30  Ga.,  728;  32  Ga.,  589;  35  Ga.,  320. 

§2718.  (2676.)  Simple  contracts.  All  other  contracts  than  those  speci- 
fied above  are  termed  simple  contracts. 

§2719.  (2677.)  Parol  contracts.  Simple  contracts' may  be  either  in 
writing  or  rest  only  in  words,  as  remembered  t)y  witnesses.  Parol  con- 
tracts, under  this  Code,  shall  include  only  the  latter. 

§2720.  (2678.)  Essentials  of  a  contract.  To  constitute  a  valid  contract, 
there  must  be  parties  able  to  contract,  a  consideration  moving  to  the  con- 
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tnic-t,  tlio  n.s,sont  of  iho,  parties  io  the  torms  of  the  oontrac't,  and  a  stibjncrt 
matt(!r  hik)ii  wlii(;fi  it  can  operate. 

§2721.  (2G79.)  Contracts  ahHoluia  or  c/mdltionaL  A  eontraet  may  Ik* 
absolute  or  conditional.  In  the  fr)rnier,  (ivcTj  or)venant  is  ifid.';pejjdent, 
and  the  breach  of  one  does  not  reli(;ve  the  oblij.^ation  of  another.  Jri  the^^s^A 
latter,  the  covenants  are  dependent  the  one  upon  the  other,  and  the  breach 
of  one  is  a  release  of  the  bindin,-:^  force  of  all  dependent  covenants.  'Jlie 
classification  of  every  contract  nuist  dei)end  upon  a  rational  interpreta- 
tion of  the  intention  of  the  parties. 

CovenantH,  dependent  and  independent:   ;>0  ihi.,  5G0,    Sec  Booth  vfi.  Saffold,  July  term,  1S72. 

§2722.  (2680.)  Coridltions  precedent  and  subsequent.  Conditions  may 
be  precedent  or  subsequent.  In  the  former,  the  condition  must  be  per- 
formed before  the  contract  becomes  absolute  and  o])ligatory  ui)on  the  ^^^^SoT,  3iio. 
other  party.  In  the  latter,  the  breach  of  the  condition  may  destroy  tiic 
party's  rights  under  the  contract,  or  may  give  a  right  to  damages  to  tlie 
other  party,  according  to  a  true  construction  of  the  intention  of  the 
parties. 

Conditions :  2  Kelly,  257  ;  3  Kelly.  94  :  4  Ga.,  185 ;  5  Ga.,  167;  13  Ga..  210 ;  14  Ga.,  131 ;  17  Ga., 
340 ;  28  Ga.,  422 ;  29  Ga.,  269 ;  32  Ga.,  493 ;  35  Ga.,  143  ;  36  Ga.,  429 ;  39  Ga.,  544  ;  44  Ga.,  597. 

§2723.  (2681.)  Void  conditions.  Impossible,  immoral,  and  illegal  conV 
ditions,  are  void,  and  are  binding  upon  no  one. 

§2724.  (2682.)  Novations.     One  simple  contract  as  to  the  same  matter, 
and  on  no  new  consideration,  does  not  destroy  another  between  the  same  ^2153. 
parties ;  but  if  new  parties  are  introduced  by  novation,  so  as  to  change 
the  person  to  whom  the  obligation  is  due,  the  original  contract  is  at  an 
end. 

Novation:  31  Ga.,  564;  38  Ga„  517;  40  Ga.,  193,  423,  487;  44  Ga.,  128,  420;  45  Ga.,  134,  355,  500- 
See,  also.  Hawks  vs.  Hawks,  July  term,  1872;  Lane  va.  Collier,  July  term,  1872. 

§2725.  (2683.)  Entire  or  severable  contracts.   A  contract  may  be  either 
entire  or  severable.     In  the  former,  the  whole  contract  stands  or  falls  ??2547  2641, 
together.     In  the  latter,  the  failure  of  a  distinct  part  does  not  void  the  2757',  (3,)'i:s72, 
remainder.     The  character  of  the  contract  in  such  case  is  determined  by  ^""^ ' 
the  intention  of  the  parties. 

If  entire,  etc. :  6  Ga.,  590 ;  30  Ga.,  877.    Severable :  19  Ga.,  416 ;  41  Ga.,  331 ;  43  Ga.,  305. 

§2726.  (2684.)  Apportionment.    In  some  cases,  even  an  entire  contract 
is  apporti enable;  as  where  the  price  to  be  paid  is  not  fixed,  or  is  by  the f_2o4T.  2*^42, 
contract  itself  apportioned  according  to  time — so  if  the  failure  of  onesis^;""'"' 
party  to  perform  is  caused  by  the  act  of  the  other,  the  contract  may  still 
be  apportioned.  ( 

§2727.  (2685.)  Assent  is  essential  to  contract.  The  consent  of  the  par- 
ties being  essential  to  a  contract,  until  each  has  assented  to  all  the  terms, 
the  contract  is  incomplete ;  until  assented  to,  each  party  may  withdraw 
his  bid  or  proposition,  unless  a  given  time  is  agreed  on  in  which  the  other 
party  may  assent. 

§2728.  (2686.)  Contracts  by  letter.  If  the  proposition  is  made  by 
letter,  the  acceptance  by  written  reply  takes  effect  from  the  time  it  is 
sent,  and  not  from  the  time  it  is  received;  hence  the  proposer  cannot 
withdra^v  in  the  meantime.  If  the  latter  contains  alternative  proposi- 
tions, the  party  receiving  may  elect. 

stated  in  4  Ga.,  1 ;  5  Ga.,  167. 

Gkxeral  Notk.— Contracts  of  corporations  :  17  Ga..  574;  19  Ga.,  471;  28  Ga..  50;  43  Ga..  13. 140. 
Charter  of  corporation  a  contract,  and  is  to  be  so  construed  :  19  Ga..  325;  40  Ga..  5S2.  Implied  eou- 
tracts  :  23  Ga.,  43;  29  Gn..  399.  Brooliins  ^'s.  Central  Railroad  Company.  Januarv  term.  1873.  Doe- 
trine  of  mutuality:  19  Ga.,  172;  23  Ga..  124  ;  32  Ga..  Lx'^4:  3o  Ga..  184  :  40  Ga..  76:  Gates  rs.  Mo^lanus, 
March  term.  1864.  Rntification  of:  17  Ga..  243;  28  Ga..  43  ;  39  Ga..  609.  McLean  r.9.  Clarke,  July 
term,  1872.    Repudiation  of:  21  Ga.,  675;  40  Ga.,  199.    Jackson  vs.  Jacksou,  July  term,  1S72. 
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Skcttox. 
27J*.\  Personal  disabilities. 
lJ7.'>0.   Fciiu-  covert. 
'S^'M.  Infant — when  bound. 
273'2.  Personal  exoniption. 
2733.  Infants  doing  business,  etc. 


Skctiox. 

2734.  Marrincro  contracts  of  infants. 

2735.  Insane  persons. 

2736.  Incapacity  may  bo  pleaded. 

2737.  Drunkard. 

2738.  Lex  loci  contractors. 
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§2729.    (2687.)    Persons  unable  to  contract.     The  following  persona 
cannot  p;onerally  make  a  valid  contract:    Married  women,  infants,  insane 
persons,  and  drnnkards. 
317^5  17G0  §2730.  (2688.)   Contracts  by  feme  coverts.     The  contracts  of  a  married 

woman  are  generally  void. 

Power  of  to  contract,  when  claimant :  8  Ga.,  354. 

§2731.  (2689.)  Infant — when  bound.  The  contracts  of  an  infant  under 
twenty-one  years  of  age  are  void,  except  for  necessaries ;  and  for  neces- 
saries, they  are  not  valid  unless  the  party  furnishing  them  proves  that 
Act  of  1858,  p.  the  parent  or  guardian  fails  or  refuses  to  supply  sufficient  necessaries  for 
the  infant.  If,  however,  the  infant  receives  property,  or  other  valuable 
consideration,  and  after  arrival  at  age  retains  possession  of  such  property, 
or  enjoys  the  proceeds  of  such  valuable  consideration,  such  a  ratification 
of  the  contract  shall  bind  him. 

Contract  of,  not  void  but  voidable:  7  Ga.,  568.  Disaffirmance'of  by  infant:  V  Ga.,  568  ;  19  Ga., 
22.  What  plaintitf  must  show  in  action  for  necessaries  furnished  to  ward:  11  Ga.,  607.  Guardian 
ha?  same  right  to  judge  of  ward's  necessaries  as  parent  of  child :  11  Ga.,  607.  Suit  against  husband 
•who  married  minor  on  her  contract  for  necessaries  diu-a  sola  :  13  Ga.,  467.  Where  credit  is  given 
to  tlie  guardian:  lb.  Whatevidence  admissible:  76.,  468.  Where  debts  were  incurred  before  or 
after  appointment  of  guardian,  and  annual  profits  of  estate  are  not  sufficient  for  education  and 
maintenance  :  15  Ga.,  451 ;  28  Ga.,  522.  Contract  with,  how  made  binding  :  28  Ga.,  43.  If  an  infant 
be  liable  on  such  contract  he  is  suable  at  law,  and  there  is  no  need  of  resorting  to  equity:  28  Ga., 
522.    Infant  cannot  consent :  34  Ga.,  109.    Contract  made  for  minors  by  adult  friend :  36  Ga.,  184. 

§2732.  (2690.)  Infancy  a  personal  exemption.  The  exemption  of  th'e 
infant  is  a  personal  privilege.  The  party  contracting  with  him  cannot 
plead  it,  unless  he  was  ignorant  of  the  fact  at  the  time  of  the  contract; 
nor  can  third  persons  avail  themselves  of  it  as  a  defense. 

§2733.  (2691.)  Infants  doing  business  bound.  If  an  infant,  by  per- 
mission of  his  parent  or  guardian,  or  by  permission  of  law,  practices 
any  profession  or  trade,  or  engages  in  any  business  as  an  adult,  he  shall 
be  bound  for  all  contracts  connected  with  such  profession,  trade^  or  bus- 
iness. 

§2734.  (2692.)  Marriage  contracts  of  infants.    Marriage  contracts  and . 
settlements  made  by  infants,  but  of  lawful  age  to  marry,  are  binding,  as 
if  made  by  adults. 

§2735.  (2693.)  Contracts  of  insane  persons.  An  insane  person  cannot 
contract  prior  to  commission  sued  out  and  guardianship  appointed.  A 
lunatic  may  contract  during  lucid  intervals;  after  guardianship,  he  can- 
not, nor  can  a  person  restored  to  sanity  contract  until  the  guardiansliip  is 
dissolved.  Necessaries  furnished  an  insane  person  may  be  recovered 
upon  tlie  same  proof  as  if  furnished  to  infants. 

"WenkncH.s  of  mind,  imbecility,  eccentricity  do  not  constitute  incapacity  if  the  person  be 
not  legally  non  comjtos  mentin  :  31  Ga.,  512.    Capacity  :  43  Ga.,  79. 

§2736.  (2694.)  Who  may  pAead  incapacity.  A  man  may  plead  his 
own  incapacity  to  contract. 

§2737.  (2695.)  Contracts  of  drunJcards.  A  drunkard,  when  actually 
intoxicated  to  such  an  extent  as  to  deprive  him  of  reason,  can  make  no 
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valid  contract  with  any  one  co[^nizant  of*  tlic3  fact  of  his  condition.  If 
the  party  contracting^  was  at  all  insli-nrncntal  in  j^roducirjg  iIkj  .state  of 
intoxication,  the  contract  is  invalid,  however  partial  the  intoxication  may 
be. 

§2738.  (2G9G.)  Lex  loci.  8om(!timcs  persons  an;  capable  to  contract 
by  the  law  of  the  y)lace  of  the  contnu't,  but  incajmble  und(.'r  the  law  of 
this  State.  Insu(;Ii  case,  generally,  the  law  of  the  place  of  the  contract  b. 
is  enforced,  unless  the  circunnstanccis  show  an  attemj)t  to  evade  the  law  of 
this  State,  or  the  contract  is  of  such  a  character  as  contravenes  the  policy 
of  our  law. 


CHAPTER  III. 


47o 


OF    THE    CONSIDERATION. 


Section.^ 

2739.  Ai(chim  pactum. 

2740.  Valid  consideration, 
2G41.  Good  and  valuable 

2742.  Inadequacy  of  consideration, 

2743.  Mistake. 


Section. 

2744.  Mutual  promises. 

2745.  Good  in  part  and  bad  in  part. 

2746.  Impossible  consideration. 

2747.  Consideration  moving  from  another. 

2748.  Failure  of  consideration. 


§2739.  (2697.)  Nudum  pactum.  A  consideration  is  essential  to  a  con- 
tract which  the  law  will  enforce.  An  executory  contract,  without  such 
consideration,  is  called  nudum  pactum,  or  a  naked  promise.  In  some 
cases  a  consideration  is  presumed,  and  an  averment  to  the  contrary  will 
not  be  received.  Such  are  generally  contracts  under  seal,  and  negotiable 
instruments  alleging  a  consideration  upon  their  face,  in  the  hands  of  inno- 
cent holders  without  notice,  who  have  received  the  same  before  dishon- 
ored. 

Nxidumpiichim :  5  Ga..  480  ;  20  Ga.,  242;  30 Ga..  731 ;  32  Ga.,  235;  33  Ga.,  173.  Considerntion  of 
prommissory  note  may  be  inquired  into,  when  :  6  Ga.,  166.  Seal  imports  consideration  :  9  Ga.,  54; 
13  Ga.,  502;  36  Ga.,  190.  Sealed  release  dOes  not:  15  Ga.,  570.  Consideration  essential:  19  Ga.,  22; 
30Ga.,  731.    When  executed  :  24  Ga.,  289. 

§2740.  (2698.)  Valid  consideration,  A  consideration  is  valid  if  any 
benefit  accrues  to  him  who  makes  the  promise,  or  any  injury  to  him  who 
receives  the  promise. 

stated  in  12  Ga.,  52;  14  Ga.,  649;  15  Ga.,  321 ;  17  Ga.,  46. 

§2741.  (2699.)  Goodand  valuable  considerations.  Considerations  are 
distinguished  into  good  and  valuable.  A  good  consideration  is  such  as 
is  founded  on  natural  duty  and  affection,  or  on  a  strong  moral  obliga-^-^'^^* 
tion.  A  valuable  consideration  is  founded  on  monev,  or  somethino;  con- 
vertible  to  money,  or  having  a  value  in  money,  except  marriage,  which  is 
a  valuable  consideration. 

Moral  obligation  :  12  Ga.,  342.    Valuable  consideration  defined  :  14  Ga.,  649. 

§2742.  (2700.)  Inadequacy  of  consideration,  ejfect  of  .  Mere  inadequacy 
of  consideration  alone  will  not  void  a  contract.     If  the  inadequacy  be  ?'-5>47,  3179, 
great  it  is  a  strong  circumstance  to  evidence  fraud ;  and  on  a  suit  for  "^  ^ ' 
damages  for  breach  of  the  contract,  the  inadequacy  of  the  consideration 
will  always  enter  as  an  element  in  estimating  the  damages. 

Stated  in  5  Ga.,  472 ;  6  Ga.,  516 ;  9  Ga.  60 ;  19  Ga.,  471,  565 ;  38  Ga.,  552 ;  39  Ga..  511. 

§2743.  (2701.)  Mistake.     If  the   consideration  be  founded  in  a  mis- ?^2i5S.  2636. 
take  of  fact  or  of  law,  the  promise  founded  thereon  cannot  be  enforced.  ''^'^'  ^^~'^' 

Mistake  of  law :  2  Kelly,  18 ;  38  Ga.,  552.    Mistake  to  be  plead,  how  :  44  Ga.,  38. 

§2744.  (2702.)  Mutual  promises.  A  promise  of  another  is  a  good  con- 
sideration for  a  promise.      So  in   mutual  subscriptions  for  a  common 
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objcvt — the  promises  of  the  others  is  a  good  consideration  for  the  prom- 
iijie  of  each. 

§*2745.  (2703.)  Considerations  good  in  part  and  bad,  in  j^art-  If  tlie 
consideration  be  good  in  piirt  and  void  in  part,  the  promise  will  be  sus- 
tained or  not,  according  as  it  is  entire  or  severable,  as  hereinafier  pre- 
scribed. But  if  the  consideration  be  illegal  in  whole  or  in  part,  the 
whole  promise  fails. 

A  contraot  entire,  and  founded  on  same  consideration,  if  void  in  part  is  void /u  fo^o/  6  Ga., 
591,    Consideration  trood  in  part  and  void  in  part :  19  (la.,  133;  27  Ga.,  571 ;  41  Ga,.,  331. 

§2746.  (2704.)  Impossible  eonslderatlon.  An  impossible  considera- 
tion is  insufficient  to  sustain  any  promise;  otherwise,  if  the  considera- 
tion be  possibh^  but  improbable. 

§2747.  (2705.)  Consideration  moving  from  another.  If  there  be  a 
valid  consideration  for  the  promise,  it  matters  not  from  whom  it  is  moved  : 
the  promise  may  sustain  his  action,  though  a  stranger  to  the  considera- 
tion. 

§2748.  (2706.)  Failure  of  consideration.  If  the  consideration,  appar- 
ently good  or  valuable,  fails  either  wholly  or  in  part  before  the  promise 
is  executed,  such  failure  may  be  pleaded  in  defense  to  the  promise.  If 
it  be  partial,  an  apportionment  must  be  made  according  to  the  facts  of  each 
case. 

General  Note. — Contract  to  release  from  payment  of  debt:  3  Kelly,  112.  Every  release  mvist 
have  consideration  :  15  Ga.,  570.  Delivery  of  that  to  which  party  is  entitled  :  Jb.  Accord  and  sat- 
isfaction: 2i  Ga.,  289.    See,  also,  note  on  illegal  contracts. 


CHAPTER  IV. 
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SECTioy. 

2749.  Void. 

2750.  Against  public  policy. 

2751.  Fraud. 


Section. 

2752.  Duress. 

2753.  Gaming  contracts. 


'^^y.^i.  2785, 

3173,  3181. 


§2749.  (2707)  Void  contracts.  A  contract  to  do  an  immoral  or  ille- 
gal thing  is  void.  If  the  contract  be  severable,  that  which  is  legal  will 
not  be  annulled  by  that  which  is  illegal. 

To  indemnify  co-surety  against  usurioxis  interest:  1  Kelly,  294;  19  Ga.,  551.  Illegal  contraets» 
when  executed,  when  executory:  3  Kelly,  176;  5Ga.,  404;  1.6  Ga.,  416 ;  30  Ga.,  547:  35  Ga.,  330;  41 
Ga.,  315.  For  the  sale  of  public  offices:  8  Ga.,  553.  Act  under  contracts  legal,  but  afterwards  made 
illegal  by  statute:  15  Ga.,  213.  To  procure  pardon  not  illegal  :  15  Ga.,  268;  22  Ga.,  246;  24  Ga.,  623; 
25Ga.,  251.  House  rented  to  woman  of  ill  fajne  for  purposes  of  prostitution:  20  Ga.,  449.  By 
express  company  to  transport  mailable  matter,  etc.:  25  Ga.,  704.  Note  to  fight  and  bear  arms 
against  United  States  Government:  37  Ga.,  532.    Note  for  compounding  felony  :  .39  Ga.,  85. 

§2750.  (2708.)  Contracts  against  public  policy.  A  contract  which  is 
against  the  policy  of  the  law  cannot  be  enforced;  such  are  contracts  tend- 
ing to  corrupt  legislation  or  the  judiciary,  contracts  in  general  in  restraint 
of  trade,  contracts  to  evade  or  oppose  the  revenue  laws  of  another  country, 
wagering  contracts,  contracts  of  maintenance  or  champerty. 

Ptcstraint  of  trade  :  10  Ga.,  503;  39  Ga.,  655.  Agreement  upon  a  shorter  period  than  the  statu- 
tory period  for  bringing  suit,  against  policy,  when  :  24  (ia.,  97.  By  heirs  to  divide  property  of  per- 
son not  in  sound  mind:  27  Ga.,  413.  What  contract  against  public  policy:  Ih.;  41  Ga.,  315.  Not 
enforced  :  .35  Ga.,  176.  Note  for  loan  of  Confederate  money  illegal :  35  Ga.,  364.  For  stock  in  rival 
railroad:  40  Ga.,  5S3.    Maintenance:  23  Ga,.,  82;  24  Ga.,  59.    Champerty:  26  Ga.,  17. 

§2751.  (2709.)  Fraud.  Fraud  voids  all  contracts.  Fraud  may  not 
be  presumed,  but  being  in  itself  subtle,  slight  circumstances  may  be  suffi- 
cient to  carry  conviction  of  its  existence. 

Fraud  voids :  2  Kelly,  442.  Fraud  coupled  with  damage  :  4  Ga.,  316.  Fraud  in  promisor  with- 
out injury  to  promisor:  5  Ga,.,  472.  Presumption  of:  6  Ga.,  258;  14  Ga.,  314.  Fraud  in  contract  of 
suretyship :  27  Ga.,  44;  .31  Ga.,  150;  41  Ga.,  314.  What  cons1;itutcs  fraud  :  14  Ga.,  049;  16  Ga.,  416; 
30  Ga.,  748 ;  38  Ga..  548. 
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§2752.  (2710.)  Jhirc^^.     The;  free;  ass(!rit  of  tin;  |)artlr'S  f)r;Inf^  r-ss^fntial 
to  Ji  valid  (M)t)tra(!tj  (liircss,  oitluT  of  iinprlsorHiicnt  or  by  llirf-ats,  or  othr^r  ?2r/i7. 
arts,  by  whicb  the  free  will  of  the  party  is  restrained,  and  liis  consent 
indueed,  will   void  the  eontracjt.     Legal  iiriprisonnieiit,  if  not  used  for 
illegal  i)ur))oses,  is  not  duress. 

Not  H(;t  up  hy  Huroly :  OGx.,  40.  Tj(;f^;tl  irnprisfminont  not  durri.-iH.  whon:  14  Oa,, '^0.''.  Soizare 
of  property  durri-fH,  when  :  22  (ia,.,  5iH.  What  circumstanccH  constitute  duroriB:  a6  Oa.,  157;  45  Ga., 
197;  Jlogiin  vii.  Moore,  January  term,  ]87.'5. 

§2753.  (2711.)  Gaming  contracts.  Gaming  contracts  are  void,  and  all 
evidences  of  debt  or  eneunibranees  or  liens  on  property,  executed  upon  a 
gaming  consideraticm,  are  void  in  the  liands  of  any  })erson.  Money  paidp'^^o.^  Act  of 
or  proj)erty  delivered  up,  upon  such  consideration,  may  be  recovered  back  ^'^'■''  ^'-  ^'  '-•• 
from  the  winner  by  the  loser,  if  he  shall  sue  for  the  same  in  six  months 
after  the  loss,  and  after  the  expiration  of  that  time,  it  may  be  sued  for  by 
any  person,  at  any  time  within  four  years,  for  the  joint  use  of  himself  and 
the  educational  fund  of  the  county. 

Of  remedy  under  Acts  of  1864-5  is  by  bill  in  equity :  14  Ga,,  255 ;  25  Ga.,  604.  Winner  compelled 
to  testify:  14Ga.,  255;  25  Ga.,  664.  Disaffirmance  of  such  contract:  21  Ga.,  46.  Recovery  from 
stakeholder:  10.  Statute  of  limitations  runs  ngainst  suit  though  defendant  is  non-resident:  25 
Ga.,  664.  On  the  Acts  of  1864-5:  28  Ga.,  334:  32  Ga.,  130.  Deed  for  gaming  consideration  rests  no 
title  in  grantee  :  32  Ga.,  130.    "  Void  :"  45  Ga.,  164. 

Grnkr/(l  Note.— As  to  bastards:  12  Ga.,  342;  28  Ga.,  136;  32  Ga.,  690;  33  Gn.,  512.  Agent 
obtaining  principal's  money  on  illegal  contract:  30  Ga.,  547.  Contract  to  prevent  lien  of  expected 
judgments  from  attaching:  9  Ga.,  515.  Contract  to  keep  negroes  removed  from  vicinity  of  Federal 
lines:  35  Ga.,  320.  Confederate  treasury  notes,  distinction  as  to  :  38  (xa.,  465.  What  is  contract  in 
aid  of  war:  40  Ga.,  30.  See,  also.  Southern  Express  Company  vs.  Dufly,  January  term,  1873.  Con- 
tract not  to  bid :  Graham  vs.  Theis,  January  term,  1873. 


CHAPTER  V. 

OF  CONSTRUCTION  OF  CONTRACTS. 

Section,  I  Section. 

2754.  By  whom  construed.  2756.  Or  of  one  party  known  to  the  other. 

2755.  Intention  of  parties.  I     2757.  Rules  of  interpretation. 

§2754.  (2712.)  Contracts,  by  ivhom  construed.  The  construction  of 
a  contract  is  a  question  for  the  Court.  Where  any  matter  of  fact  is 
involved,  (as  the  proper  reading  of  an  obscurely  written  word,)  the  jury 
should  find  the  fact. 

Jury's  dvity  in  case  of  conflict  between  witnesses  equally  credible :  30  Ga„  423.  Construction 
for  the  Court:  36  Ga.,  454. 

§2755.  (2713.)  Intention  of  parties  must  he  sought.  The  cardinal  rule 
of  construction  is  to  ascertain  the  intention  of  the  parties.  If  that  inten- 
tion be  clear,  and  it  contravenes  no  rule  of  law,  and  sufficient  words  be 
used  to  arrive  at  the  intention,  it  shall  be  enforced,  irrespective  of  all 
technical  or  arbitrary  rules  of  construction. 

When  construed  as  it  is  literally  expressed :  22  Ga.,  541. 

§2756.  (2714.)  Intention  of  one  party  hnoion  to  the  other.  The  inten- 
tion of  the  parties  may  differ  among  themselves.  In  such  case,  the 
meaning  placed  on  the  contract  by  one  party,  and  known  to  be  thus 
understood  by  the  other  party,  at  the  time,  shall  be  held  as  the  true 
meaning. 

See  Gates  vi.  McManus,  March  term,  18G4;  Kendal  et  al.  vs.  Dow,  July  term,  1S72;  Armistead 
vs.  McGuire,  lb. 

§2757.  (2715.)  Rules  of  interpretation.     The  following  rules,  among  l^-^^t^-.  3747, 
others,  may  aid  in  arriving  at  the  true  interpretation  of  contracts: 
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1.  Parol  evidoiioc  is  inndinissible  to  add  to,  take  from  or  vary  a  writ- 
ton  oontnu't.  All  the  atteiulant  and  snrrounding  eircumstanccs  may 
bo  proved,  and  if  there  is  an  ambiguity,  latent  or  ])atent,  it  may  be 
explaintxl;  so  if  a  part  of  a  eontraet  only  is  redueed  to  writing,  (such  as  a 
note  given  in  jnirsnaneo  of  a  eontraet,)  and  it  is  manifest  that  the  writing 
was  not  intended  to  speak  the  whole  eontraet,  then  parol  evidence  is 
admissible. 

Parol  evidence  iniuhni??ible  to  vary:  1  Kelly,  12;  5G<i.,  373;  6  0a.,  261;  26  0a..  241:  38  0}^., 
401 :  ;\^  Oa..  -IM;  40  Oa..  \99:  4o  Ga..  167.  190.  833,  423.  Parol  evidence  of  the  capacity  in  which  the 
contract  was  made:  2  Ivclly.  214 ;  8  Kelly.  2S3.  Oral  aKvccuicnts  merged  in  written  contract:  1 
Kelly.  12:  18  (^a..  193;  16  (5a.,  410.  Ambiguity  :  1  Kelly,  12;  35  Cm.,  184.  Alterations:  JI>.  Rule  as 
to  merarer  does  not  apply,  when:  16  Ua.,  410;  25  (ila..,  675;  28  G a.,  277.  Inadmissible  to  add  to  a 
written  contract:  13  Ua..  208,  210:  84  (4a.,  855.  Admissible  when  it  refers  to  matter  outside  of  the 
contract:  14  (bi..  429.  Parol  evidence  of  release  of  Written  contract:  l7(Ta.,  420;  as  to  considera- 
tion: lS(bi..  440;  2S  (ia.,  liv.  _  Admissible  merely  to  explain  w' riting :  21  (^a,,  526.  Where  some- 
thing more  than  is  exi)rcssed  is  to  be  implied  :_  28  (la.,  43.  The  principle  that  parol  evidence  cannot 
vary  does  not  :Jpply.  when:  80  (bi..  164.  Particulars  included  hi  a  general  description  of  the  con- 
sideration :  80  (bi.,  482.  As  to  contract  of  indorsement,  inadmissible  :  33  (la.,  491.  Not  admissible 
on  the  ground  that  the  contract  is  within  the  scaling  ordinance  of  1865:  41  Ga.,  675. 

2.  AVords  ffcnerallv  bear  their  usual  and  common  signification:  but 
teehnieal  words,  or  words  of  art,  or  used  in  a  particular  trade  or  business, 
will  be  construed,  generally,  to  be  used  in  reference  to  this  peculiar  mean- 
ing. The  local  usage  or  understanding  of  a  word  may  be  proved  in  order 
to  arrive  at  the  meaning  intended  by  the  parties. 

3.  The  construction  which  will  uphold  a  contract  in  whole  and'  in 
every  part,  is  to  be  preferred,  and  the  whole  contract  should  be  looked 
to  in  arriving  at  the  construction  of  any  part. 

See  34  Ga..  281. 

4.  If  the  construction  is  doubtful,  that  which  goes  most  strongly 
against  the  party  executing  the  instrument,  or  undertaking  the  obliga- 
tion, is  generally  to  be  preferred. 

See  38  Ga.,  263. 

5.  The  rules  of  grammatical  construction  usually  govern,  but  to  effec- 
tuate the  intention  they  may  be  disregarded ;  sentences  and  words  maj 
be  transposed,  and  conjunctions  substituted  for  each  other.  In  extreme 
cases  of  ambiguity,  where  the  instrument,  as  it  stands,  is  without  mean- 
ing, words  may  be  supplied. 

See  39  Ga.,  648. 

6.  When  a  contract  is  partly  printed  and  partly  written,  the  latter  part 
is  entitled  to  most  consideration. 

7.  Estates  and  grants,  by  implication,  are  not  favored. 

8.  Time  is  not  generally  of  the  essence  of  a  contract;  but  by  express 
stipulation  or  reasonable  construction,  it  may  become  so. 

When  time  is  of  the  essence  :  3  Kelly,  94 ;  5  Ga.,  167 ;  27  Ga.,  438 ;  30  Ga.,  925  ;  34  Ga„  64.  What 
Is  waiver  of:  24  Ga.,  478.    Stated  in  76.    See,  also,  Derham  vs.  Robert,  March  term,  1864. 

General  JSTotk  on  this  Section.— Particular  contracts  construed:  1  Kelly,  220;  12  Ga.,57; 
20  Ga..  36,  362 ;  22  (Ja..  1 84,  623 ;  24  Ga .,  1 79 ;  25  Ga.,  85  ;  29  Ga.,  137  ;  30  Ga..  748  ;  34  Ga.,  279 ;  43  Ga., 
207.    What  is  a  due  bill :  7  Ga.,  584  ;  9  Ga.,  338  ;  21  Ga.,  384. 
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or  (JiMitmctH. — Court  coiit.ractH. 


CIIArTKll   VI. 


OF    COURT    CONTJiACTS. 


Sf.ctton. 

27r.S,  (Jontract— wliorc  filed. 

27r)9.  Its  (lcsiti;nn,li()r)  ;iri(l  (jllcot. 

2760.  IsHuoH  of  tii,cfc— liow  tri(Ml. 

271)1.  Contract — how  tui (breed. 

2702.  Order— how  earricid  out. 

2703.  l);nriJi.Kes — how  iiWJirded. 

2704.  Kesci.ssion  of  contract. 

2705.  Kulo  of  decision. 


iSKcvrrov. 
270)0.  ('on.itruction. 
2707.  I']x[)iration  of  term. 
270H.  ]*ower  of  Court  continues. 
2700.  (Suit  on  coDtniet. 

2770.  Contrjict  Het  sifiide  for  fraud. 

2771.  Mxeeution  of  eontmct. 

2772.  Ketnody  cuuiulativu  only. 


%5- 


§2758.  (271 G.)  Agreement — where  filed.     [Any  written  agreement  for 
a  term  of  service  not  exceeding  one  year,  or  for  the  lease,  rent,  or  occu- 
pation of  lands  or  tenements,  not  exceeding  a  like  term,  may,  at  the',^^^^^;;''^^;!^' 
option  of  the  parties,  be  filed  in  the  office  of  the  County  Court — the 
parties,  or  either  of  them,  retaining  a  duplicate,  if  they  so  desire.]     fa.) 

§2759.  (2717.)  Its  designation  and  effect.     [An  agreement  thus  filed, 
shall  be  known  as  a  Court  contract,  and  shall  have  the  force  and  effect 
of  a  judgment  or  decree,  for  the  specific  performance  of  its  terms,  both  ^^.^^'^^^p^  1^5- 
as  to  express  stipulations  and  the  plain  duties  and  obligations  resulting 
therefrom,  by  implication  of  law.]     (b.) 

§2760.  (2718.)  Issues — how  tried.     [All  issues  of  fact  arising  under 
a  Court  contract,  by  the  provisions  of  this  Chapter,  shall  be  tried  by  a  _, 

jury,  when  either  party  demands  it.]  (c.)  [Provided,  that  in  those  counties  '60,  pp!  :4, 75. 
where  there  is  a  County  Court,  and  the  county  Judge  exercises  civil 
jurisdiction,  such  Judge  may  determine  the  issues  specified  in  this  section  ^^f ^3-^ <^^^°^-'^' -• 
as  is  provided  in  other  civil  cases,  with  the  same  rights  of  defendant  as 
to  certiorari  and  appeal.]     (a.) 

§2761.  (2719.)  Performance-— how  enforced.  [Performance  of  the  stip- 
ulations, duties,  and  obligations  of  a  Court  contract,  may  from  day  to(jJ}-'^^^^i^^^l|^^ 
day,  and  from  time  to  time,  be  enforced  by  the  County  Court,  by  orders 
entered  on  the  minutes  for  that  purpose.]     (d.) 

§2762.  (2720.)   Orders — hoio  carried  out.  [Such  orders  may  be  carried 
into  effect  by  attachment  for  contempt,  or  any  other  writ,  execution,  or^  >  A.ct'ofi^'is- 
process,  known  to  the  law  and  used  in  any  Court  for  affording  redress  '66,  pp.  74. 75. 
to  parties,  or  for  maintaining  its  own  authority  and  dignity.]  (e.) 

§2763.  (2721.)  Damages— how  aioarded  and  enfoi^ced.     [Damages  for 
a  breach   of  a  Court  contract  may  be  awarded  by  similar  orders,  and^.Cl^'^^^i'J^.^-'^^" 
payment  thereof  enforced  by  like  means  as  those  specified  in  the  preced- 
ing section.]     (f.) 

§2764.  (2722.)  Rescission.     At  the  election  of  the  party  aggrieved,  (^^^^^^^^  of  ;i355. 
the  contract  may  be  declared  rescinded,  and  such  party  restored  to  his  '^^'  ^'p-  '-'  ''^^ 
original  situation  as  nearly  as  possible.]     (g.) 

§2765.  (2723.)  Ride  of  decision.  [Any  other  order  requisite  to  the 
attainment  of  substantial  justice,  in  the  particular  case,  may  also  be 
passed  and  enforced;  the  Court  ahvays  keeping  in  view,  as  cardinal 
points,  that  each  party  is  to  be  compelled  to  perform  his  contract,  or  to '66,'pp.^  74. 75. 
forfeit,  for  any  material  defliult,  the  whole  or  a  part  of  its  benefits,  and 
in  addition  thereto  to  make  full  and  fair  compensation  to  the  opposite 
party  for  any  damage  occasioned  by  a  breach  thereof.]     (a.) 

§2766.  (2724.)   Construction.     [In  construino;  the  contract,  time  is  to 
be  regarded  as  of  the  essence  of  the  same.     Whatever  is  stipulated  to  be  •c6,'pp.^74,  75.^^' 
done  by  either  party,  must  be  done  at  the  very  time  or  times  specified, 
unless  rendered  impossible  by  the  act  of  God,  or  the  act  of  law.]     (b.) 
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Article  1. — Negotiable  paper?,  and  how  transferred. 


(iDAct^ofl-^iKi 
*W),  pp.  74,  To. 


(>>  \ctsofi<«5-      S-"^*^'  (i^T-^.)  E.vpirafion   of  term.     [At  tlie  expiration  of  the  term 
'^.pp. 74. To.    fixtnl  bv  the  ecnitraet,  the  relation  established  thereby,  shall  cease  without 
iiotiee  to  or  from  either  party.]     (e.) 

§271)8.  f272G.)  Power  of  Court.  [The  power  of  the  County  Court, 
by  approjH'iate  orders,  to  compel  payments,  or  to  award  and  collect 
damai;es,  or  to  place  the  parties  in  their  former  situation,  shall  neverthe- 
less continue,  subject  only  to  the  condition  thnt  any  order  for  one  or 
more  ot'  these  purposes  shall  be  a]>plied  for  within  two  months  after  the 
expiration  of  the  time  limited  in  the  contract  for  its  full  and  final  per- 
formance.]    (d.) 

§27()0.  (2727.)  Limitation  of  suits  on  contract.  [Breaches  not  proceeded 
(e^  Actsons65-^^^^'  ^  ®^*  forth  in  the  preceding  section,  may  be  the  subject  of  regular 
'w.  pp.  74,  To.    suit  or  action  at  any  time  within  the  statutory  period  applicable  to  simi- 
lar actions  on  other  contracts.]     (e.) 

§2770.  (2728.)    When  set  aside.     [A  Court  contract  may  be  set  aside 

in  the  County  Court,  for  fraud,  by  a  direct  proceeding  for  that  purpose, 

(f}Act?ofi3'^o-Qi.  it  may  be  collaterally  impeached  for  fraud,  either  in  that  Court  or  in 

U,  pp.  .4.  ,0.  J  J  L  y 

any  otiier.J     (i.) 

§2771.  (2729.)  Execution  of  contract.  [No  Court  contract  shall  bind 
any  party  who  signs  the  same  by  making  his  mark,  unless  said  writing, 
in  its  attestation  clause  or  elsewhere,  specify  that  it  was  read  over  in  the 
(?)  Aot.s of  iscT)- hearing  of  such  party,  or  unless  it  is  made  to  appear  by  direct  and  posi- 
.  pp.  <  ,  <o.  ^1^^^  evidence  that  the  party  could  easily  read  ordinary  writing  for  him- 
self, or  that  the  instrument  in  question  was,  in  fact,  fully  and  correctly 
read  to  him  at  the  time  of  its  execution.]     (g.) 

§2772.  (2730.)  Remedy  cumulative.     [The  remedy  hereinbefore  pro- 
'66,  pp.'74, 75.  "vided  for  in  the  County  Court,  on  Court  contracts,  is  not  exclusive,  but 
cumulative  only.]     (h.) 


CHAPTER  VII. 

OF   BILLS    OF    EXCHANGE    AND    PROMISSORY    NOTES,   AND   OTHER 

NEGOTIABLE  INSTRUMENTS. 


Article  1. — Of  Negotiable  Papers ,  and  how  Transferred. 
Article  2. — Of  IndorserSy  Notice  and  Protest. 

Of  the  Rights  of  Holders, 

Of  Damages. 


Article  ?j.- 
Article  4.- 


AETICLE  1. 

OF  NEGOTIABLE   PAPERS,   AND   HOW  TRANSFERRED. 


277:^,.  Bill  of  exf;han{?e. 
2774.  ProiniH.«ory  note. 
277").  Ncjifotiobh;. 
2776.  Bonds,  etc.,  negotiable. 


Section. 
2777.  Limited  indorf^oment. 
277H.  Implied  wiirrant'y. 
277'J.  Bill,  etc.,  payable  out  of  a  fund. 


§2773.  (2731 .)  Bill  of  exchange — parties.   A  bill  of  exchange  is  an  order 
by  one  person,  called  the  drawer  or  maker,  to  another,  called  the  drawee 
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NegotiJl,^iI(;  p;),p(!rM,  siri'l  liow  transferred. 


or  acceptor,  to  pay  money  to  another  fwlio  may  1)0  the  drawer  himself,) 
called  th(^  I><iy<^'('?  ^^^  his  (mhv,  or  to  tJie  b(;arer.  Jf*  i\i(t  ])ayee,  or  a  bciin,T, 
transfers  tlie  bill  by  indorsement,  he  tlien  becomes  the  indorser.  If  the 
drawer  or  drawee  resides  out  of  this  State,  it  is  then  called  a  fon^ign  bill 
of  exchange. 

Failure  to  prc^Hcnt  for  paym(3nt:  1  K(!lly,  ;'.04 ;  T)  (hi.,  245.  IJiIIh  of  cxclumK'!  (<f!n<;nilly  :  2  Kf;Ily, 
92  •  6  Ga.,  2:-;();  H(Ja.,  421  ;  10  (ia,.,  214, :52'.);  l.">  (in.,  'M ;  170a.,  Ill  ;  V.)  Oa.,  7.",;  21  Oa.,  ]'.'.'>;  Z'i  Oa..  4'.); 
25  Ga..  107,  rm.  (i4;', :  27Ga..252:  29  Ga.,  (518,  70S  ;  .",0  Ga.,  271,  942;  32  C/a.,  502 ;  .'^/Mia.,  410;  44  Ga..  1-%, 
398.  What  is  a  bill  of  cxchariKo:  .'5  Kelly,  .'575:  Fountain  v«.  Urquhart,  JVIarch.terrn,  1SG4  ;  '.'J.)  Ga., 
661.    Foreign  bills  of  exchange  :  10  Ga,.,  .'529  ;  44  (in.,  .•;9«. 

§2774.  (2732.)  Promissory  note.  A  promissory  note  is  a  written 
promise  made  by  one  or  more  to  pay  to  another,  or  onh.T,  or  bearer,  at  a 
specified  time,  a  specific  amount  of  money,  or  other  articles  of  value.  If 
made  by  more  than  one  it  may  be  a  joint  promise,  or  joint  and  several ; 
in  which  case  each  is  bound  for  the  whole  separately,  at  the  option  of  the  ^'^.^^J^  ^^^^'  ^• 
holder.  If  the  payment  is  in  articles  other  than  money,  and  is  not  punc- 
tually made,  the  holder  may  recover  the  value  of  such  articles  at  the  time  ^"^''* 
the  note  was  due,  at  the  place  Avhere  it  was  payable,  if  a  specific  place  Ls 
mentioned  ;  otherwise,  at  the  place  where  it  was  made,  with  lawful  inter- 
est thereon. 

What  is  a  promissory  note :  1  Kelly,  319 ;  3  Kelly,  375 ;  5  Ga.,  165 ;  7  Ga.,  84,  584.  Note  for  spe- 
cifics: SGa.,  51;  17Ga.,  574;  24  Ga.,  287.  Must  be  certain  as  to  person  to  whom  and  by  whom  paya- 
ble :  13  Ga.,  55:  parol  proof  as  to  :  Ih.  Payable  to  bearer  only  is  valid  :  Ih,  Note  issued  with  blank 
for  payee's  name:  Ih.  Note  payable  to  administrator  of  a  particular  estate  :  Ih.  The  money  must 
be  payable  unconditionally:  24Ga.,  287.  Joint  and  several  on  the  face,  but  signed  only  by  one 
maker,  who  puts  it  in  circulation  :  25  Ga.,  225.  Joint  note — bill  to  set  aside — parties  to  :  25  Ga., 
560.    Parol  evidence  admissible  to  prove  that  one  of  the  joint  makers  was  surety  :  26  Ga.,  426. 

§2775.  (2733.)  Negotiable  notes.  A  promissory  note  is  negotiable  by 
indorsement  of  the  payee  or  holder,  or,  if  payable  to  bearer,  by  transfer 
and  delivery  only.  The  maker  may  restrain  the  negotiability  thereof  by 
expressing  such  intention  in  the  body  of  the  instrument. 

What  is  evidence  of  delivery:  2  Kelly,  158.  If  payable  to  bearer  it  is  thus  negotiable,  though 
under  seal :  15  Ga.,  529. 

§2776.    (2734.)    Bonds,   etc.,   negotiable.     All  bonds,  specialties,    or 
other  contract  in  writing  for  the  payment  of  money,  or  any  article  of  Act  of  1799,  c. 
property,  and  all  iudffments  and  executions  from  any  Court  in  this  State, 
are  negotiable  by  indorsement,  or  written  assignment,  in  the  same  man- 1598. '  "^^ '  * 
ner  as  bills  of  exchange  and  promissory  notes.      No  indorsement   or 
assignment  need  be  under  seal. 

On  Act  of  1799,  applied  to  what :  1  Kelly,  75.  "  Indorsement  under  seal :"  Ih.  "  Specialties :" 
Ih.;  10  Ga.  164,  170.  What  instruments  negotiable:  7  Ga.,  84.  Assignment  of  bond  under  laws  of 
South  Carolina :  16  Ga.,  582  ;  of  bond  for  titles  :  23  Ga.,  348  ;  33  Ga.,  231 ;  35  Ga.,  258.  Bond— what 
is  :  29  Ga.,  427.  Indorsement  of  sealed  instrument,  though  the  mdorser's  signature  has  no  scroll 
or  seal  attached  to  it,  it  is  a  contract  under  seal :  29  Ga.,  700. 

§2777.  (2735.)  Limited  indorsement.    Any  person  indorsing  or  trans- 
ferring a  negotiable  instrument,  may  limit  his  own  liability  upon  such  k  .  ^  ^^^  q 
indorsement  or  transfer  by  express  restrictions  therein ;  and  the  assignor  p.  594. 
of  a  judgment  shall  not  be  held  liable  as  indorser,  unless  in  such  assign- 
ment he  expressly  contracts  so  to  be. 

Right  to  define  their  liability  under  Act  of  1826:  31  Ga.,  212. 

§2778.  (2736.)  Implied  loarranty.  Every  transferrer  of  a  negotiable 
instrument,  whether  by  indorsement  or  delivery,  warrants,  (unless  other-  ?2S6T. 
wise  agreed  by  the  parties),  that  he  is  the  lawful  holder  and  has  a  right 
to  sell,  that  the  instrument  is  genuine,  and  that  he  has  no  knowledge  of 
any  fact  which  proves  the  instrument  to  be  worthless,  either  by  insol- 
vency of  the  maker,  payment,  or  otherwise. 

Stated  in  6  Ga.,  230 ;  11  Ga.,  142. 

§2779.  (2737.)  Bill,  etc.,  jmyable  out  of  a  fund.     An  accept.ince  of  a 
bill  or  order  may  be  conditioned  or  payable  out  of  a  certain  fund ;  and  '?ii*5T,  2111. 
31 
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in  all  cases  the  acceptor  shall  have  a  lien  on  the  fuiuls  or  property  of  the 
drawer  in   his  hands  for   the  payment  of  the  acceptances  in  his  behalf. 

Gknkkai.  Xotk. — A  note  not  nosrotijiblo  has  all  the  attributes  and  pviviles'os  of  such  contracts 
ns  bofwoon  the  parties:  1  Kolly,  2;?(.>.  Suit  may  be  brous):ht  on  a  note  by  one  bavins  no  interest  in 
if :  1  Kelly,  ;U^>.  A  nuMnoramhun  at  the  foot  of  a  note,  showiui?  how  it  may  be  discharsjed :  1  Kelly, 
oli».  Aitt  radon  in:  '2  Ivelly.  lllS:  S  tia..  248:  IT  Ga..  Ill ;  oOlia.,  129.  Parol  evidence  as  to  charac- 
ter in  ^Yhieh  parties  siirned  :  2  Kelly.  214.  lU-  agent :  3  Kelly.  28;> :  27  (xa..,  747  ;  .'W  (la.,  72S ;  39  Ga., 
;Vi.  Payment  of  pre-e.\istinsr  debt :  4  tra..  1S2.  As  to  garnishment:  4  Cui.,  42S  :  5  Ga.,  424  ;  (5  Ga., 
,Vh>:  8  iia..  o49 ;  18  Ga..  6:^0:  LV  t^a..  477:  25  Ga..  000;  35  Ga.,  278;  37  Ga..  319;  38  (x:v.,  181.  Consider- 
ation of  promissory  note  inquired  into.  Avhen  :  6  (jii.,  IGo;  taking  promissory  note  not  waiver  of 
statutory  lien :  Jh.  Proof  of  nndertakinc:  to  guarantee  payment  of:  G  Ga,.,  509.  Limitation  of 
in-omissory  note  in  remainder  by  will  or  deed  is  valid  :  8  Ga..  248.  Vendor's  lion  :  9  Ga..,  86;  14 Ga., 
210;  23  Ga..  237:  30  Ga..  210.  9S1.  >'ote  given  on  Sunday:  12  Ga.,  93;  29  Ga.,  52(5.  Transfer  of  note  in 
ease  of  failure  of  consideration  :  10  Ga.,  214.  Transfer  of  note  to  attorney:  12  Ga.,  337.  Transfer  of 
usurious  note  by  one  knowing  of  usury :  12  Ga.,  .371.  Small  notes  given  to  bring  them  within 
iurisdietion  of  .lusliee  of  Peace:  12Ga..  531 ;  .35  Ga..  82.  Note  given  for  support  of  bastard:  12  (in., 
342:  32  Ga..  099;  33  Ga..  512.  As  to  demand:  13  Ga..  287  ;  18  Ga.,  318;  25  Ga.,  560;  30  Ga.,  112.  Sealed 
notes  :  15  iTa.,  528 ;  16  Ga.,  317  :  29  (ra.,  700  ;  35  Ga.,  320.  Promissory  notes  arc  within  the  Act  of  1821, 
ns  to  possessory  warrant :  18  Ga.,  237.  Transfer  by  vendor  of  land  under  bond  for  titles  :  19  Ga., 
509.  Note  given  after  dissolution  of  partnership  :  20  Ga.,  259 ;  24  Ga.,  310.  Note  taken  for  too  much, 
scaled:  22  Ga..  209.  Kein-escntations  as  to  maker's  solvency:  24  G a.,  454.  When  fraudulent:  35 
Ga..  193.  False  representations  as  to  value  of  note:  29  Ga.,  087.  Misrepresentations  as  defense 
to:  45Ga..  141.  Reissue  of  note  extinguished  on  account  of  failure  of  consideration  :  25  Ga.,  237; 
2S  Ga..  37.  Slight  evidence  of  title  prevents  non-suit:  25  Ga.,  540.  Champertous  agreement  with 
attorney  no  defense  to  maker :  20  (ia.,  17.  Signature  of:  26  Ga.,  22.3.  What  proof  of  execution 
sufficient  to  admit  note  in  evidence  :  26  Ga.,  649.  Parol  evidence  as  to  date  :  27  Ga.,  94.  Plea  of 
p.-iyment:  27  Ga..  347  ;  30  Gra.,  690.  Entry  upon — as  to  reduction  of  principal :  28  Ga.,  277.  Credit 
on  note— etlect  of:  28  Ga.,  276:  30  Ga.,  829;  34  Ga.,  355;  36  Ga.,  126;  38  Ga.,  347.  Note  offered  by 
maker  to  prove  that  be  has  paid  it  otf:  29  Ga.,  43.  A  may  be  sued  as  executor  of  maker  and  as 
indorser :  29  (4a.,  455.  Plea  of  excess  of  profits  in  this  case  :  30  Ga.,  813.  Credit  upon  note,  effect  of: 
30  Ga.,  829.  Where  one  holds  two  notes  secured  by  mortgage,  and  transfers  one  :  32  Ga.,  228.  Notes 
of  same  Avith  bill  of  sale,  and  cut  from  same  paper:  33  Ga.,  159.  Purchase  of  note  from 
assignee:  33  Ga.,  372.  Transfer  of  notes  on  mortgaged  property  :  38  Ga.,  452.  As  to  stamping:  38 
Ga..  548:  39  G<i.,  180.  Of  feme  coverta  :  39  Ga.,  40;  40  Ga..  185.  Currency — note  to  be  paid  in  what : 
42  Ga..  547.  See.  also.  Gilbert  va.  Dent,  July  term.  1872;  Thomas  vs.  Wolfe,  lb.;  Efting  ys.  Jones, 
McCalla  f?.  McCalla,  Harper  vs.  Wrigley,  January  term,  1873. 


ARTICLE  II. 


OF   IXDORSERS,   NOTICE   AND   PROTEST. 


Act  of  1826,  C, 
J-.  594. 


SKCTTOy. 

2780.  Contract  of  indorser. 

2781.  Protest  and  notice. 

2782.  Indorser  sued  with  maker. 


Section. 

2783.  Holidays  excepted. 

2784.  Days  of  grace. 


§2780.  (2738.)  Contract  of  indorser.  In  ordinary  indorsements  the 
contract  of  tlie  indorser  is  to  pay  the  money,  if  the  parties  to  the  instru- 
ment primarily  liable  thereon  fail  to  pay  according  to  the  terms  thereof; 
hence,  if  there  are  several  indorsers,  each  is  liable  to  subsequent  ones  in 
the  order  of  their  indorsements. 


•   Liable  in  order  of  indorsement:  1  Kelly,  205. 
also,  Cherry  vh.  Freeman,  July  term,  1872. 


Recovery  from  prior  indorser :  8  Ga.,  115.  See, 


§2781.  (2739.)  Protest  and  notice.  When  bills  of  exchange  and  prom- 
issory notes  are  made  for  the  purpose  of  negotiation,  or  intended  to  be 
negotiated  at  any  chartered  bank,  and  the  same  arc  not  paid  at  maturity, 
notice  of  the  non-payment  tliereof,  and  of  the  protest  of  the  same  for  non- 
payment, or  non-acceptance,  must  be  given  to  the  indorsers  thereon 
^vithin  a  reasonabk3  time,  either  personally  or  by  post  (if  tlie  residence  of 
the  indr)rser  be  known,)  or  the  indorser  will  not  be  held  liable  thereon  ; 
but  in  no  other  case,  and  upon  no  other  bills  or  notes,  shall  notice  or 
protest  be  held  necessary  to  charge  the  indorser. 

Under  charter  of  Central  Bank  :  1  Kellv,  418,  593;  3  Kelly,  185;  Vh  Ga.,  111.  What  is  sufficient 
notice:  1  Kelly,  6;  3  Kelly,  4H0.  Notio(;.to  indorsers:  4  Ga.,226.  On  Act  of  1826:  4  Ga.,  281.  Act  of 
18'';6  include.'^  bills  of  exchanfre  :  4  Ga.,  10]  34  (Ja.,  558.  Parol  evidence  incompetent  to  i)rove  that 
an  unconditional  note  indorsed  in  blank  was  intended  to  be  negotiated  a,t  a  bank:  4  (Jn,.,  lOG;  or 
that  a  draft  payable  to  the  ord'er  of  A  generally  was  :  30  Ga.,  271.  Note  made  payable  at  either  of 
the  bank.-'  of  Macon  within  provi.so  of  Act  of  1826 :  9  Ga.,  303.  Waiver  of  demand  a,nd  notice,  and 
loroof  of  same  :  lb.  Notes  payable  nt  bank  agency  are  within  Act  of  1826,  and  demand  a,nd  noti_ce 
.Tre  neees.'iary  to  be  proven  :  18  Ga.,  517.  Indorsers  competent  to  prove  intention,  etc.  :  28  (xa.,  177. 
Demand  of  the  drawer,  and  notice  of  his  failure  to  pay  given  to  the  aceoptor,  are  not  necessary  to 
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i-hnr'^c,  i})(!  ac(!npt,or,  oven  nltlioii'-cli  Ik;  iriny  bo  an  acooptor  for  tlio  aftoornrno^lation  of  the  drawer: 
2H  (j  I.,  r)L;(t.  JN'otoHt  not  r«U(i>ii'c,'l,  not,;ici!il  oxjxjnHOtJ  not,  rcf,i>v(!ro'l :  2!)  (jl;i.,  2.'»0.  N'ot,ir;o_inii-i  hf, 
ji,vcrro(l  and  proved,  or  wa.J(t  ol' it  iM;count,(;(i  ior:  41  (/;i,.,  014.  On  thiH  Hcclion  :  11  Oa..  Olo;  H  Oa., 
f>'<.    8oc,  also,  Uoorgia  National  Jiank  w.  llcndcrKon,  July  term,  1872.    Bee,  alBO,  note  to  Hcclion 

1502. 

§2782.  (2740.)  Indorser  .vml  vnth  rn/ihr.     In  all  cases  tho  indorsor  Act  of  i%26.c. 
may  be  sued  in  the  same  action,  and  in  tlie  same  county,  with  the  maker,  ^''  "_ 
or  drawer,  or  acceptor.  <.iy>-)'>,'A'y>. 

Milker  and  indorser  of  note  pnynhle  at  one  of  the  bank.",  of  tlie  Htntc:  14  0;i.,  GOT.  Tlic  ficcep- 
tor  of  ii,  bill  of  oxcbariKe  and  !i-  drji,wor,  residing  in  different  eonnfie.s,  cannot  be  .sued  in  the  .rauje 
action,  but  if  tlic  bills  iire  held  to  b(!  i)roinissoyy  note.s,  wiiit  should  be  brou<,dit  in  tlio  countyof  the 
aceei)tor\s  roHidenec  :  21  (^ii,.,  1:5.5.  Wiiivcr  of  scuiond  ov'ifj^iwil  and  proee.s.s  by  indor.ser:  25  Om..  /,~. 
"When  an  action  is  brouffbt  n.^ainst  tfie  ruaker  and  indorser  of  a,  prom  i.MHory  note,  re«idiritr  in  dilf»;r- 
ent  counties,  and  the  writ  has  Ixujn  regularly  filed,  sued  out  and  s(!rved  on  the  in^n-re.-'ident  defen- 
dant, leave  may  be  j?ra,nted  to  perfect  sc^rviee  on  tlie  resident  defendant;  and  alter  both  dcfendanlH 
have  a()pearcd  and  filed  a  meritorious  defense,  and  the  case  is  on  the  appeal,  it  i.s  too  late  to  object 
to  any  irregularity  in  the  proceeding,  even  If  any  such  existed  :  27  Oa..  2H.'i.  iJ rawer,  acceptor  and 
jndorser  of  a  bill  of  exehanj^c,  payable  a,ta  bank,  cannot,  under  the  Act  of  182G,  be  sued  in  fame 
Action  :  28  Ga.,  521).  Maker  and  indorser,  "to  be  liable  in  the  second  instance,"  cannot  be  so  sued, 
etc. :  35  Ga.,  .142.    Who  cannot  be  so  sued  as  indorser  :  44  Ga.,  630. 

§2783.    (2741.)   Holidays  excepted.     [The  first  day  of  January,  the 
twenty-second  day  of  February,  the  fourtli  day  of  July,  the  twenty-fifth 
day  of  December,  and  any  day  appointed  or  recommended  by  tlie  Gov- 
ernor of  this  State,  the  civil  authorities  of  any  city,  or  the  President  of    • 
the  United  States,  as  a  day  of  fast  and  thanksgiving,  shall  for  all  purposes  ^^^  ^^  ^^^  ^ 
whatsoever,  as  regards  the  presenting  for  payment,  or  acceptance,  and  of  the  p.  522.   Act  of 
protesting  and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank  ' '  '  ^• 
checks  and  promissory  notes,  made  after  December  9th,  1871,  shall  be 
treated  and  considered  as  the  first  day  of  the  week,  commonly  called  Sun- 
day;  and  when  either  of  those  days  shall  occur  on  Sunday,  the  following 
Monday  shall  be  deemed  a  public  holiday,  and  any  bill  of  exchange,  '72,  pp.^23, 24'.  ' 
bank  check  or  promissory  note,  made  after  9th  December,  1871,  which, 
but  for  this  section,  would  fall  due  and  payable  on  such  Sunday  or  Mon- 
day, shall  become  due  and  payable  on  the  Tuesday  next  succeeding  such 
days.]     (a.) 

§2784.  (2742.)  Bays  of  grace.     The  three  days  generally  known  as 
"days  of  grace,"  and  by  custom  allowed  on  papers  payable  at  banks  or  Acts  of  1S50,  c. 
brokers'  offices,  shall  not  be  allowed  upon  any  bill  or  draft  payable  at 
sight. 

Days  of  grace  to  be  allowed  on  this  instrument :  39  Ga.,  361.  See,  also,  Georgia  iSTational  Bank 
vs.  Henderson,  July  term,  1872. 

General  NoTR.—W-hat  constitutes  indorsement:  2  Kelb\  158;  31  Ga.,  210.  Each  indorsement 
a  new  cont7-act:  2  Kelly,  158.  Accommodation  indorser :  1  Ivelly,  205.  Diligence  required  of  the 
indorser:  1  Kelly,  304;  i7Ga.,lll.  Liability  of  indorser  "  in  second  instance :"  1  Kelly,  410;  2 
Kelly,  134  ;  3  Kelly,  301 ;  4  Ga.,  206;  11  Ga.,  142,  459  ;  28  Ga.,  35  ;  32  Ga.,  380 ;  43  Ga..  442.  Leu:  h.ci 
governs  as  to  nature,  validity,  construction  and  obligation  of  the  contract;  lex  fori  as  to  the  rem- 
edy: 2  Kelly,  158;  4  Ga,.,  1 :  27  Ga.,  243;  31  Ga.,  210.  Irregularity  of  contract  as  defense  in  the  suit 
against  indorser :  3  Kelly,  185.  Note  payable  to  B  or  order,  and  indorsed  at  time  of  execution  by 
C,  liability  of  C  as  second  indorser:  4  Ga.,  266  :  liability  as  principal  cannot  be  shown  by  parol :  lo. 
i}y  partner  after  dissolution:  5  Ga.,  166.  Discharge  of  maker  under  bankrupt  law  no  defense  to 
indorser:  6  Ga.,  257.  This  instrument  transferable  by  indorsement:  7  Ga.,  S4.  Purchase^-  of  note 
after  due  from  indorser  who  has  paid  it:  8  Ga.,  114.  Where  A  transfers  note  with  knowledge  of 
fnrged  indorsement :  14  Ga,.,  542.  Letters  from  indorser  to  holder  of  note,  barred  by  the  siatute.  take 
the  note  out  of  the  statute — when:  9Ga.,  30-5.  Indorsement  of  "A  B,  cashier:"  16  Ga..4-38.  Property 
knocked  off  to  indorser  at  under-value,  with  view  to  resales  16  Ga..  416.  Payment  by  the  indorser 
pending  suit  bars  its  further  prosecution:  21  Ga.,  198.  In  suit  against  indorser.  p..  fa.  against  the 
niakei',  with  return  of  nuUd  bona,  is  prima  f((cic  evidence  tb.at  maker  has  been  sued  to  insolvency  :  21 
(Ta.,242.  Parol  evidence  of  special  purpose  on  indorsement :  22  Ga.,  24.  It  is  not  competent  to  show 
that  the  indorsement  was  made  on  the  sale  of  the  note  for  a  less  sum  than  expressed  on  its  faoe: 
29  Ga.,  455.  Parol  cannot  vary  general  contract  of  indorsement:  33  Ga..  491.  Idea  of  indorsement 
precluded  so  long  as  note  remains  in  payee's  hands:  26  Ga.,  223.  Payment  by  principal,  before 
note  is  barred,  is  anew  point  for  the  running  of  the  statute — when:  30  Ga.,  479.  3Iistake  as  to 
legal  effect  of  indorsement :  30  Ga.,  946.  Parties  "  guaranteeing  payment  "  liable  as  indorsers  :  30 
Ga.,  479;  31  Ga.,  210.  New  promise  by  maker  does  not  take  case  out  of  statttte  of  limitations  as 
against  the  indorser:  32  (Ja.,  28.  Indorsement  of  a  note  past  due,  for  valuable  consideration,  is  a 
new  contract,  and  the  statute  of  limitations  begins  running  in  favor  of  indorser  only-'iVom  date  of 
indorsement:  38  Ga.,  300.  Explanation  of  indorsement :  44  Ga.,  38.  Indorser  cannot  set  up  usury, 
when  :  44  Ga.,  178. 
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ARTICLE  IIL 


OF  THE   EIGHT  OF  HOLDERS. 


28:.!,  3477. 


^2904. 


Skctiox. 
•JTS,'^.  Of  tho  rijrht  of  bona  iide  hokler. 
27811.  Ovordiio  notii-e. 
2787.  Presumption  of  good  faith. 
278S.  Holder  of  collaterals. 


Skction. 
27S9.  Title  not  to  be  inquired  into. 
27iH).   Wliat  i.^  notice. 
2791.  Bills  payable  on  demand. 


between 

448;  22 


§2785.  (2743.)  Bight  of  bona  fide  Jioldcv.  T]ie  bona  fide  holder  for 
lor  value  of  a  bill,  draft,  or  promissory  note,  or  other  negotiable  instru- 
ment, who  reeeives  the  same  before  it  is  due,  and  without  notice  of  any 
defect  or  defense,  shall  be  protected  from  any  defenses  set  up  by  the 
maker,  acceptor  orindorser,  except  the  following:  1.  Non  est  factum;  2. 
Gambling  or  immoral  and  illegal  consideration;  3.  Fraud  in  its  pro- 
curement. 

Fraud  in  procurement  defined  :  37  Ga.,  66. 

Gkxkral  Note  on  this  Skction. — Such  purchasers  not  protected  from  the  equities  It 
the  parties:  4Ga.,  287;  6  Ga..  185;  8Ga.,  421;  12Ga..  837;  13Ga.,  55;  17Ga.,  106;  19  Ga., 
Ga..  240;  33  Ga.,41 :  38  Ga„  126.    See,  also,  Hogan  ■««.  Moore,  Jannary  term,  1873. 

§2786.  (2744.)  Overdue  notice.  If  the  holder  receives  it  after  it  is  due, 
its  non-payment  at  maturity  is  notice  to  him  of  dishonor,  and  he  takes  it 
subject  to  all  the  equities  existing  between  the  original  parties  thereto ; 
and  if  there  be  several  notes  constituting  one  transaction,  but  due  at  diif- 
erent  times,  the  fact  that  one  is  overdue  and  unpaid  shall  be  notice  to  the 
j^urchaser  of  all,  to  put  him  on  his  guard  as  to  each. 

Stated  in  5  Ga.,  1 ;  8  Ga.,  421 ;  1^  Ga.,  253 ;  25  Ga.,  225,  560 ;  29  Ga.,  219 ;  30  Ga.,  814,  937,  947 :  32 Ga., 
104;  33  Ga.,41;  34Ga.,  499;  44  Ga,,  452.  Equitable  defense  against  such  holder  must  bo  in  some 
way  connected  with  note  sued  on  ;  must  be  plead — how:  42  Ga.,  323.  So  of  an  unnegotiable  chose 
in  action:  6  Ga..  119.    Plea  of  payment:  27  Ga.,  347. 

§2787.  (2745.)  Presumjjtion  of  good  faith.  The  holder  of  a  note  is 
presumed  to  be  such  bona  fide,  and  for  value;  if  either  fact  is  negatived 
by  proof,  the  defendants  are  let  in  to  all  their  defenses;  such  presump- 
tion is  negatived  by  proof  of  any  fraud  in  the  procurement  of  the  note! 

-      Stated  in  2  Kelly,  92  ;  5Ga.,  1;   23  Ga.,  438;  25  Ga.,  225.    Who  is  not  innocent  purchaser:  32 
Ga.,  105. 

§2788.  (2746.)  Holder  of  collaterals.  The  holder  of  a  note  as  collat- 
eral security  for  a  debt,  stands  upon  the  same  footing  as  the  purchaser. 

Not  subject  to  equities  between  maker  and  payee:  3  Kelly,  47.  One  who  receives  note  as — 
bound  to  diligence:  10  Ga.,  209;  38  Ga.,  286.  Not  bound  in  this  case:  34  Ga.,  239.  Special  agree- 
ment as  to  :  fti.  Note  illegal  because  contrary  to  public  policy :  22  Ga.,  246.  A  creditor  who  receives 
note  as — does  not,  by  suing  note  in  his  own  name,  become  security  for  the  maker  thereof:  23  Ga., 
175.  Set-otl' against  payee  no  defense  against  holder:  30  Ga„  153.  When  a  note  is  placed  in  the 
hands  of  a  party  as  collateral  security,  the  holder  thereof  has  a  legal  right  to  maintain  a  suit 
thereon  in  his  own  name,  and  to  obtain  judgment  thereon;  and  if  the  debt  Avhich  the  note  was 
placed  in  his  hands  to  secure,  is  paid  after  the  commencement  of  the  suit  on  the  note,  but  before 
judgment  thereon,  then,  if  the  holder  of  the  collateral  note  should  collect  the  money  due  thereon, 
he  would  hold  the  same  as  a  trustee  for  tho  benefit  of  those  who  are  legally  or  equitably  entitled  to 
it:  43  (ia.,  415. 

§2789.  (2747.)  Title  not  to  be  inquired  into.  The  title  of  the  holder  of 
a  note  cannot  be  inquired  into,  unless  it  is  necessary  for  the  protection  of 
the  defendant,  or  to  let  in  the  defense  which  he  seeks  to  make. 

Stated  in  1  Kelly,  275,  306;  5Ga.,  239;  9  Ga.,  584;  31Ga.,  300;  34Ga.,499;  42Ga.,  639.  Defense 
may  be  set  up  in  this  case :  26  Ga.,  555;  33  Ga.,  459. 

§2700.  (2748.)  What  is  notice.  Any  circumstances  which  woul  d place 
a  prudent  man  upon  his  guard  in  purchasing  negotiable  paper,  shall  be 
sufficient  to  constitute  notice  to  a  purchaser  of  such  paper  before  it  is  due. 

§2701.  (2749.)  Bills  payable  on  demand,  etc.  Bills,  notes  or  other 
pa[)er  payable  on  demand,  are  due  immediately.  When  no  time  is  speci- 
fied for  the  payment  of  a  bill  or  order,  it  is  due  as  soon  as  presented  and 
accepted. 

"When  no  time  is  specified,"  etc.:  15Ga.,  252. 
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Genkral  Notr.— Fayinffs  of  holder  who  took  promi<!Hory  noto  with  notice  of  dcfoct:  50a,. 

424.  Holder  of"  <lr!iTt,  accepted  I).y  one  f)!irt,ri(;r  driivvri  u)>om  \.\i<:  firi/i  on  neeoiinf.  of  hin  in'Ji  vi'liiaj 
debt:  15  (i;i..,  2r).'5.  Such  lioldcir  not,  hound  by  iiKrecirienl,  unley,,-'.  notioe  in  brought,  homcj  t,o  him;  ^'.'i 
(ill.,  41.  And  hiH  ritfht,  is  superior  to  t,h;i,t,  of  the  tciLrninfiitiK  er<;ditor:  'jH  (in.,  18;  lis  peudcriH  art 
notice:  76.     What  should  put innoccnlpurchaKor  on  hiH  guard:  'Miia,.,  V2^. 


ARTICLE  TV. 


OF   DAMAGES. 


Skcttov, 
2792.  Damages  on  foreign  bills. 


Sectton. 
2793.  If  out  of  the  United  State?. 


§2792.  (2750.)  Damages  on  foreign  hills.  If  any  l)ill  of  exchange, 
draft  or  order  is  made  payable  at  any  place  out  of  this  State,  and  within  r  i  <w  n 
the  United  States,  and  the  same  is  returned  under  protest  for  non-accept-pp.  521. 5l£  ' 
ance  or  non-payment,  the  holder  thereof  shall  be  entitled  to  recover  of  the 
drawer  and  indorsers  in  the  first  case,  and  the  acceptor  also  in  the  latter  case, 
in  addition  to  the  principal,  interest  and  protest  fees,  five  per  cent,  on  the 
principal,  as  damages  for  non-acceptance  or  non-payment. 

Promissory  notes  payable  out' of  the  State  and  indorsed,  are  within  this  Act:  3  Kelly,  375. 

§2793.  (2751.)  If  out  of  the  United  States.    If  such  bill,  draft  or  order 
is  payable  at  a  place  without  the  limits  of  the  United  States,  the  holder  -^^^^^  ^^^'  ^• 
may  recover  ten  per  cent,  damages,  as  above,  for  non-acceptance  or  non- 
payment. 


CHAPTER  VIII. 


OF  CONTRACTS  OF  INSURANCE. 


Article  1. — Of  Fire  Insurance. 

Article  2. — Of  life  Insurance. 

Article  3. — Of  Marine  Insurance. 

Article  4. — Of  Ilutual  Insurance. 

Article  5. — Of  Insurance  Companies,  their  Duty  and  liahiUty. 


ARTICLE  I. 


OF    fire    insurance. 


Section. 

2794.  Contract. 

2795.  Interest  of  assured. 

2796.  Insuring  interest  of  another. 

2797.  Changing  property. 

2798.  Construction. 

2799.  Loss— what  is  it. 

2800.  Loss  unknown  to  parties. 

2801.  Diligence  by  assured. 

2802.  Application— good  faith  required. 

2803.  Misrepresentation. 

2804.  Concealment. 

2805.  Willful  misrepresentation. 


Sectiox. 

2806.  Increasing  risk. 

2807.  Alienation. 

2808.  Transfer  to  one  of  several, 

2809.  Partial  sale. 

2810.  Transfer  after  loss. 

2811.  Or  by  operation  of  law. 

2812.  Second  insurance. 

2813.  Prescribing  regulations. 

2814.  Amount  of  recovery. 

2815.  Estimated  value. 

2816.  Privilege  of  rebuilding,  etc. 

2817.  Recovery  back  by  insurer. 


§2794.  (2752.)   Contract  of  fire  insitrance.    The  contract  of  fire  insur- 
ance is  one  whereby  an  individual,  or  company,  in  consideration  of  a 
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proiniiim  paid,  aorccs  to  indoniiiily  the  assured  against  loss  by  fire  to  the 
jn'oiH^rtv  described  in  the  policy,  according  to  the  terms  and  stipnlations 
thereof.  Such  contract,  to  be  binding,  nuist  be  in  writing  ;  but  delivery 
is  not  necessary  if,  in  other  respects,  the  eoutraet  is  consnniniated. 

^•27J^5.  (2753.)  Interest  of  assured.  To  sustain  any  contract  of  insur- 
ance, it  nnist  a}^)iear  tliat  the  assured  lias  some  interest  in  the  property  or 
event  insured,  and  such  as  he  represented  himself  to  luive.  A  slight  or 
contingent  interest  is  sufficient,  whether  legal  or  equitable,  and  several 
having  diiferent  interests  may  unite  in  procuring  one  policy :  so  a  hus- 
band or  parent  may  insure  the  separate  property  of  his  wife  or  child,  the 
recovery  being  held  by  him  in  trust  for  them ;  but  a  mere  expectation  of 
an  interest  is  not  insurable. 

"What  is  in$i\rable  interest :  42  Ga.,  587. 

§2796.  (2754.)  Insurinc/  interest  of  another.  If  one  undertakes  to 
insure  the  interest  of  another,  it  must  be  done  by  his  consent,  or  be  sub- 
sequently ratified  by  him ;  but  an  insurer  may  reinsure  to  protect  himself 
against  loss  on  his  contract. 

§2797.  (2755.)  Insurance  on  changing  jyroperty.  A  policy  of  insur- 
ance may  be  made  to  cover  property  changing  daily  in  its  specific  arti- 
cles, as  a  stock  of  goods. 

§2798.  (2756.)  Construction.  The  contract  of  insurance  should  be 
construed  so  as  to  carry  out  the  true  intention  of  the  parties. 

§2799.  (2757.)  loss — what  is  it.  A  loss  or  injury  may  occur  from 
fire  without  the  actual  burning  of  the  articles  or  property,  as  a  house 
blown  up  to  stop  a  conflagration,  or  goods  removed  in  imminent  danger, 
or  damaged  by  water  used  to  extinguish  the  flames. 

§2800.  (2758.)  Loss  unknown  to  the  parties.  If  the  loss  has  already 
occurred,  and  both  parties  are  ignorant  of  it,  the  contract  is  valid  ;  but 
the  slightest  grounds  of  suspicion  known  to  the  insured  will  vitiate  the 
contract,  unless  made  known  to  the  insurer. 

§2801.  (2759.)  Diligence  by  assured.  The  assured  is  bound  to  ordi- 
nary diligence  in  protecting  the  property  from  fire,  and  gross  negligence 
on  his  part  will  relieve  the  insurer.  Simple  negligence  by  a  servant,  or 
the  assured,  unaffected  by  fraud  or  design  in  the  latter,  will  not  relieve 
the  insurer. 

§2802.  (2760.)  Application — good  faith.  Every  application  for  insur- 
ance must  be  made  in  the  utmost  good  faith,  and  the  representations  con- 
tained in  such  application  are  considered  as  covenanted  to  be  true  by  the 
applicant.  Any  variation  by  which  the  nature,  or  extent,  or  character 
of  the  risk  is  changed,  will  void  the  policy. 

§2803.  (2761.)  liffect  of  misreprese/atation.  Any  verbal  or  written 
re]>resentati'ons  of  facts  by  the  assured  to  induce  the  acceptance  of  the 
risk,  if  material,  must  be  true  or  the  policy  is  void.  If,  however,  the 
party  has  no  knowledge,  but  states  on  the  representation  of  others,  bona 
fdPj  and  so  informs  the  insurer,  the  falsity  of  the  information  does  not 
void  the  policy. 

§2804.  (2762.)  Concealment.  A  failure  to  state  a  material  fact,  if  not 
done  fraudulently,  does  not  void ;  but  the  willful  concealment  of  such  a 
fact,  which  would  enhance  the  risk,  will  void  the  policy. 

What  .statements  material :  41  Ga.,  660. 

§2805.  (2763.)  Increasing  rish.  Any  change  in  the  property,  or  the 
use  to  which  it  is  applied,  without  the  consent  of  the  insurer,  whereby 
the  rLsk  is  increased,  voids  the  policy. 
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§280G.  (2764.)  Willful  7nmr//r('H(mtation  voidH  />o//cv/.  AV^illful  uiis- 
rcpresentatiori  hy  the  assured,  or  liis  agent,  as  to  tlie  intenist  of  the 
assured,  or  as  to  other  insurariec;,  or  as  to  any  other  material  \n<\\x\ry 
made,  will  void  the  policy. 

§2807.  (2705.)  Kjfcd  of  allcrudlon.  An  ulienati<;n  of  the  pj'op'-rty 
insured,  and  a  transfer  of  the  policy,  without  the  cousont  of  the  insurer, 
voids  it;  but  the  mere  hy})othecation  of  the  policy,  or  creating  a  lien  oii 
the  property,  does  not  void. 

§2808.  (27GG.)  Trcmtij'tr  to  one  of  several.  A  policy  issuing  to  several, 
may  be  transferred  to  one  of  the  assured  without  the  consent  of  the 
insurer. 

§2809.  (2767.)  Partial  sale.  A  partial  sale  of  property  insured,  voids 
the  policy  only  pro  tanto.  A  sale  not  fully  executed,  and  possession 
remaining  Avith  the  assured,  does  not  void. 

§2810.  (2768.)  Transfer  after  loss.  After  the  loss  occurs,  a  sale  of  the 
property  and  transfer  of  the  policy  does  not  affect  the  liability  of  the 
insurer,  but  the  assignee  may  recover. 

§2811.  (2769.)  Or  by  operation  aflaw.  A  transfer  of  the  property  or 
policy  by  operation  of  law,  or  under  the  order  of  the  Court,  will  confer 
on  the  assignee  all  the  rights  of  the  assured. 

§2812.  (2770.)  Second  inswance.  A  second  insurance  on  the  same 
property,  unless  by  consent  of  the  insurer,  voids  his  policy. 

Consent  of  agent  not  in  writing  :  40  Ga.,  135.  Notice  of  prior  insurance :  41  Ga.,  6G0.  On  this 
section  :  42  Ga.,  456. 

§2813.  (2771.)  PresGribing  regulations.  Every  insurer  has  a  right  to 
prescribe  regnlations  as  to  notice  and  preliminary  proof  of  loss,  which 
must  be  substantially  complied  with  by  the  assured :  Provided  the  same 
are  made  known  at  the  time  of  the  insurance,  and  are  not  materially 
changed  during  the  existence  of  the  contract.  An  absolute  refusal  to  pay 
waives  a  compliance  with  these  preliminaries. 

§2814.  (2772.)  Amount  of  recovery.  The  assured  may  recover  the  full 
amount  of  his  loss:  Provided  the  same  is  within  the  amount  insured.  If 
he  has  several  policies  on  the  same  property,  the  recovery  from  each  com- 
pany will  be  pro  rata  as  to  the  amount  insured. 

§2815.  (2773.)  Estimation  of  value.  The  value  of  property  is  to  be 
estimated  at  the  time  of  the  loss.  Contingent  profits  are  not  a  part  of 
such  value. 

§2816.  (2774.)  Privilege  of  rebuilding.  The  privilege  of  rebuilding 
or  reinstating  the  property  must  be  reserved  in  the  policy,  or  it  does  not 
exist.  In  such  cases,  the  assured  has  no  claim  for  rents,  if  done  within 
a  reasonable  time,  nor  the  insurer  for  increased  value,  from  the  fact  of 
new  and  more  valuable  materials. 

§2817.  (2775.)  Recovery  bach  by  insurer.  If,  after  payment  of  loss, 
the  insurer  discovers  evidence  to  show  himself  not  liable  on  the  policy, 
he  may  recover  back  the  money  in  an  action  for  money  had  and  received. 

General  Note. — List  of  articles  evidence  as  to  what  and  how  much  was  lost  by  fire :  41  Ga.,  660. 
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Article  2.— Life  insurance.— Article  3.— Marine  insurance. 


ARTICLE  11. 


OF    LIFE    INSURANCE. 


Secttox. 
::m.^.  Contract. 
2819.  By  whom  taken. 
2S20.  To  ^Yholu  to  be  paid. 


Secttox. 

2821.  Principles  of  fire  insurnnco,  etc. 

2822.  Self-caused  death  releases. 

2823.  Time— how  counted. 


§2818.  (2776.)  Contract  of  life  insurance.  An  insurance  upon  life  is 
a  contract  by  Avliich  tlic  insurer,  for  a  stipulated  sum,  engages  to  pay  a 
certain  amount  of  money  if  another  dies  witliin  the  time  limited  by  the 
jx^licy.  The  life  may  be  that  of  the  assured,  or  of  another  in  whose  con- 
tinuance the  assured  has  an  interest. 

§2819.  (2777.)  JBi/  whom  taken.  Contracts  of  life  insurance  can  be 
taken  only  by  persons  or  corporations  specially  authorized  so  to  do  by 
law. 

§2820.  (2778.)  To  wJiom  to  be  paid.  The  assured  may  direct  the 
money  to  be  paid  to  his  personal  representatives,  or  to  his  widow,  or  to 
his  children,  or  to  his  assignee ;  and  upon  such  direction,  given  and 
assented  to  by  the  insurer,  no  other  person  can  defeat  the  same.  But 
the  assignment  is  good  without  such  assent. 

§2821.  (2779.)  Law  of  fire  insurance  applicable.  The  principles  before 
stated  as  to  fire  insurance,  wherever  applicable,  are  equally  the  law  of 
life  insurance. 

§2822.  (2780.)  Self-caused  death  releases  insurer.  Death  by  suicide, 
or  by  the  hands  of  justice,  either  punative  or  preventive,  releases  the 
insurer  from  the  obligation  of  his  contract. 

§2823.  (278L)  Time,  horv  counted.  A  policy  of  life  insurance  runs 
from  midday  of  the  date  of  the  policy,  and  the  time  must  be  estimated 
accordingly,  if  the  policy  is  limited  to  a  specified  number  of  years. 

General  Note.— Assignment  of  policy  as  collntei-al  securits' :  13  Ga.,  353.  Entry  of  physicians 
on  policy  that  applicant  is  mulatto:  39  Ga.,  232.  Good  faith:  41  Ga.,  338.  H.  insures  wife  where 
the  marri'^.ffe  is  void  :  Jb.  "Die  by  his  own  hand,  construed:"  lb.  Payment  of  annual  premiums 
prevented  by  war  :  44  Ga.,  119. 


ARTICLE  III. 


OF    MAEINE    INSUEANCE. 


Secttox. 

2824.  Contract. 

2825.  T'nlawful  commerce. 

2826.  Double  insurance. 

2827.  Implied  warranty, 
2^28.  IlleA'al  voyage. 
2S29.  Donation. 


Segtiox. 

2830.  Perils  of  the  sea. 

2831.  Continuance  of  risk. 
28:^2.  Increase  of  risk. 

2833.  Open  policy. 

2834.  Value — how  ascertained. 

2835.  Former  rules  applicable. 


§2824.  (2782.)  Contract  of  marine  insurance.  A  contract  of  marine 
insurance  is  one  by  which  a  person  or  corporation,  for  a  stipulated  pre- 
mium, insures  another  against  losses  occurring  by  the  casualties  of  the 
sea. 

§2825.  (2783.)  TJnlawfd  commerce.  Proliibitcd  or  illegal  commerce, 
or  commerce  witli  an  enemy,  or  goods  contraband  of  war,  are  not  the  sub- 
ject of  marine  insurance. 

§2820.  (2784.)  Double  insurance.     Double  marine  insurance  may  be 
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obtained  by  a  party  havin/^  an  insnrablo  int^^reBt;  but  in  chhc  of  loss,  he 
can  recover  from  l)oth  comjMinies  only  the;  full  value  f>f  Hiieli  interest.     Wi^sizz 
one  underwriter  pays  the  whole  amount,  he  is  entitled  to  contribution 
from  the  others. 

§2827.  (2785.)  Im/pUcd  vjarnmiy.  The  assured  impliedly  warrants 
that  the  ship  is  seaworthy,  and  shall  not  be  elianged  except  from  nefM:*s- 
sity,  and  that  she  shall  be  employed,  conducted,  and  navigated,  with 
reasonable  skill  and  according  to  law. 

§2828.  (2786.)  Illegal  voyage.  The  illegality  of  the  voyage,  wliether 
known  to  the  assured  or  not,  renders  the  contract  void. 

§2829.  (2787.)  Deviation.  A  deviation  from  the  voyage,  if  vol untar}', 
and  not  from  necessity,  voids  the  policy.  This  necessity  may  arise  from: 
1.  Stress  of  weather.  2.  Want  of  necessary  repairs.  3.  Joining  convoy. 
4.  Succoring  ships  in  distress.  5.  Avoiding  capture  or  detention.  6. 
Sickness  of  master  or  crew.  7.  Mutiny  on  board.  8.  Any  similar  cause 
founded  upon  reason. 

§2830.  (2788.)  Perils  of  the  sea.  The  "perils  of  the  sea"  comprehend 
all  those  misfortunes  to  which  goods  and  ships  at  sea  are  exposed  from 
earth,  air,  fire,  or  water.  Loss  from  enemies  is  not  included,  unless 
expressly  named.  The  negligence  or  unskillfulness  of  masters  or  mari- 
ners is  not  included  in  a  policy  on  the  ships  or  goods  belonging  to  the 
owners  of  the  vessel.  If  loss  occurs  to  third  persons  therefrom,  the 
underwriter  may  recover  from  the  owner  of  the  ship  the  amount  paid  by 
him. 

§283L  (2789.)  Continuance  of  rish.  Generally  the  risk  continues  till 
the  goods  are  delivered  on  shore  at  the  port  of  destination,  or  to  others 
by  direction  of  the  assured. 

§2832.  (2790.)  Increase  of  rish.  Any  change  by  which  the  risk  is 
increased  voids  the  policy. 

§2833.  (2791.)  Open  policy.  An  open  policy  is  where  the  amount  of 
the  interest  of  the  assured  is  not  fixed  by  the  policy,  but  is  left  to  be 
adjusted  in  case  of  loss;  such  policies  may  issue  in  blank  to  be  filled  by 
the  insured  as  new  risks  may  be  desired. 

§2834.  (2792.)  Valuer  hoiv  ascertained.  The  value  stated  in  a  policy 
is  always  subject  to  be  reduced  by  proof. 

§2835.  (2793.)  Former  rules  applicable.  The  rules  as  to  warranties, 
misrepresentations  and  concealments,  are  the  same  in  marine  as  in  fire 
insurance. 

General  Note.— Conditions  as  to  premiums:  8  Ga.,  534;  36  Ga.,  429.  Hirer  of  insured  slave: 
20  Ga.,  87.  Valid  legal  objection  to  payment  ofa  loss  on  policy  not  a  waiver  of  all  other  objections, 
when  :  24  Ga.,  97.  Time  fixed  in  which  suit  is  to  be  brought:  lb.  Insurance  by  landlord  does  not 
change  rights  and  liabilities  of  tenant:  39  Ga.,  471.  Detention  of  goods  :  41  Ga.,  130.  Where  for- 
eign insurance  company  require  conditions  different  from  those  imposed  by  general  law  :  41  Ga., 
660.  Declarations  of  agent  to  vary  written  policy:  43  Ga.,  423.  Fraud  or  negligence  of  agent  in 
failing  to  effect  insurance :  43  Ga.,  583.  As  to  agents  of,  see,  also,  Park  vs.  P.  it  A.  L.  I.  Co..  January 
term,  1873.  "Where  insurance  company  reserves  to  itself  the  right  to  cancel  its  policy  upon  return 
of  the  unearned  premium:  45  Ga.,  294.    See,  also,  U.  I.  Agency  vs.  Southerland,  July  term,  1S72. 
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Article  4. — Mutunl  insurance. — Article  n. — Insurauoo  companies,  th  ii*  duty  and  li  ibility. 


ARTICLE  lY. 


OF  :mutual  insurance. 


Sk.otiok, 
2Nk>.  i'ontrnct. 
1S;57.  15  V- laws. 
2S3S.  Officers  agents  of  all. 


Skotiox. 
iS39.  Liability  for  vcdueing  funds. 

2840.  Stricter  sood  faith. 

2841.  Agents  of  foreign  compaiiios. 


§2S3G.  (2794.)  Contract  of  mutual  insurance.  The  contract  of  insu- 
rance is  sonietinies  upon  the  idea  of  mutuality,  by  Avhich  each  of  the 
assured  bec(Mnes  one  of  the  insurers,  thereby  becoming  interested  in  the 
jn'otits,  and  liable  for  the  losses;  witliout  a  charter,  such  an  organization 
^vould  be  governed  by  the  general  law  of  partnership;  when  incorpo- 
rated, they  are  subject  to  the  terms  of  their  charter. 

§*2S37.  (2795.)  By-laws.  The  rules  and  regulations  of  such  a  com- 
pany, adopted  in  pursuance  of  the  charter,  become  a  part  of  each  policy, 
and  all  the  assured  are  presumed  to  have  notice  thereof.  But  new  condi- 
tions cannot  be  annexed  to  the  policy  after  it  is  issued,  except  by  the 
consent  of  the  assured. 

§2838.  (2796.)  Officers  agents  of  all.  The  officers  of  such  a  company 
are  the  agents  of  all  the  assured,  and  to  the  extent  of  their  misconduct  or 
neglect,  shall  afPect  each,  upon  the  general  principles  governing  principal 
and  agent,  except  as  to  the  transaction  of  making  the  contract  of  insu- 
rance ;  up  to  the  time  of  its  execution,  the  assured  stands  as  a  third  party, 
and  the  officer  issuing  the  policy  acts  for  those  already  in  the  company. 

§2839.  (2797.)  LlabiliUj  for  reducing  funds.  If  a  mutual  insurance 
company,  by  dividends,  reduces  its  available  funds  below  the  point  of 
remaining  able  to  meet  all  losses  occurring  on  policies  then  in  existence, 
the  directors  of  such  company  primarily,  and  the  parties  receiving  the 
dividends,  ultimately  and  pro  rata,  shall  be  liable  individually,  jointly 
and  severally,  for  the  amount  of  such  unpaid  losses. 

§2840.  (2798.)  Stricter  good  faith  required.  A  stricter  good  faith,  as 
to  representations  and  concealments,  should  be  required  in  mutual  insu- 
rance than  in  any  other  similar  contracts. 

§284L  (2799.)  Agencies  of  foreign  companies  to  he  licensed.  Agents 
of  ail  foreign  insurance  companies  must  obtain  a  license  before  taking 
insurance  in  this  State,  under  the  penalties  and  in  accordance  with  the 
provisions  of  this  Code. 


ARTICLE  Y. 


OF   IXSURAXCE   COMPANIES,  THEIH   DUTY  AND   LIABILITY. 


SEr-TIOV. 
2>i42.  Insurance  companies  to  be  licensed. 
28i.''.  License,  how  (Jjtained, 

2844.  AsHctH  ref|uired. 

2845.  License,  when  issued. 

2846.  Annual  statement. 


Sf;otton. 

2847.  Fees  of  Comptroller. 

2848.  Other  requirements. 
284!).  Penalty  for  default. 

2850.  Damages  againt  insurance  companies. 


§2842.  Insurance  companies  must  obtain  license.  [It  shall  not  be  law- 
ful for  any  insurance  company,  or  agent  of  the  same,  excepting  Masonic, 
Odd  Fellows  and  religious  mutual  aid  societies,  chartered  by  this  State  on 
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liiHur;i,i)C(!  com jKirii <;:■!.  l,lH;ir  duty  :ti;'l  liability. 


or  before  lOtli  of  March,  1809,  to  transact  any   bu.sirifss  of  "i^urancc^^^^^^^j^^ 
without  first  ])rociirinj^  a  certilloate  of  authority  froiri  tlic  Comptroller  p.  1-7. 
General  of  this  State.]     (a.) 

§284'3.  AidhorU)/,  Jww  oUamr/J.  [liefon;  ohtaininj^  the  eertlfie*ate  of 
authority  nu^ntioned  in  tin;  |)re(;e(lin^  H(M;ti(jn,  such  eompany  must  furnish 
the  Com})tr<)ller  General  with  a  statement  under  oatli,  sj)eeifyin<^ :  First, 
the  name  and  locality  of  th(5  com[)any.  Second,  th(;  condition  of  such 
com])any  o3i  the  thirty-first  day  of  .I)cc(!mh(.'r  th(3n  next  preceding,  exhih- 
itin^i,"  the  following-  facts  and  items,  in  the  following  form,  namely:  First, 
the  amount  of  the  ca})ital  stock  of  the  company,  and  what  j)art  of  the 
same  has  been  paid  up  in  cash,  and  what  ])art  is  in  notes  of  the  stock- 
holders, and  how  such  notes  are  secured.  Second,  the  i)ro})erty  or  assets 
hekl  by  the  company,  specifying:  1.  Tlie  value,  or  as  nearly  as  may  Ijc, 
of  the  real  estate  held  by  such  company.  2.  The  amount  of  cash  on 
hand  and  deposited  in  banks  to  the  credit  of  the  company.  3.  The 
amount  of  cash  in  the  hands  of  agents,  and  in  course  of  transmission. 

4.  The  amount  of  loans  secured  by  bonds  and  mortgages  on  real  estate. 

5.  The  amount  of  other  loans,  and  how  secured.  6.  The  amount  of 
stocks  of  this  State,  of  other  States  in  the  United  States,  and  of  any 
other  stocks  owned  by  the  company,  specifying  the  amounts,  number  of 
shares,  and  par  and  market  value  of  each  kind  of  stock.  7.  The  amount 
of  interest  actually  due  and  unpaid.  8.  The  amount  of  premium  notes 
on  hand,  upon  which  policies  have  been  issued.  Third,  the  liabilities  of 
the  company,  specifying :     1.  The  amount  of  losses  due,  and  yet  unpaid.    ' 

2.  Amount  of  claims  for  losses  resisted  by  the  company.  3.  The  amount 
of  losses  not  yet  due,  including  those  reported  to  the  company  on  which 
no  action  has  yet  been  taken.  4.  The  amount  of  dividends  declared  and 
due,  and  remaining  unpaid.  5.  The  amount  of  dividends  declared,  but 
not  yet  due.  6.  The  amount  of  money  borrowed.  7.  The  amount  of 
all  other  claims  against  the  company.  Fourth,  the  income  of  the  com- 
pany during  the  preceding  year,  specifying:  1.  The  amount  of  cash 
])remiiims  received.     2.  The  amount  of  notes  received  for  premiums. 

3.  The  amount  of  interest  money  received.     4.  The  amount  of  income  p^o.ilrf  iS^*^^' 
received  from  other  sources.     Fifth,  the  expenditures  during  the  preced- 
ing year,  specifying:     1.  The  amount  of  losses  paid  during  the  year. 

2.  The  amount  of  dividends  paid  during  the  yeai\  3.  The  amount  of 
expenses  paid  during  the  year,  including  fees  and  commissions  to  agents 
and  officers  of  the  company.  4.  The  amount  paid  in  taxes.  5.  The 
amount  of  all  other  payments  and  expenditures.  Sixth,  the  greatest 
amount  insured  in  any  one  risk.  Seventh,  a  certified  copy  of  the  Act 
incorporating  the  company.  And  said  statement  shall  be  filed  in  the 
office  of  the  Comptroller  General.]    (b.) 

§2844.  Amount  of  assets  the  company  must  have.  [No  company,  excep- 
ting Masonic,  Odd  Fellows  and  religious  mutual  aid  societies,  chartered 
as  aforesaid  by  this  State,  shall  be  allowed  to  transact  any  business  of 
insurance  in  this  State,  unless  possessed  of  at  least  one  hundred  thousand 
dollars  of  actual  cash  capital  paid  in,  or  assets,  and  invested  in  bonds  (<^^  Acts  ofiSoO. 
and  stocks  estimated  at  their  actual  market  value  at  the  date  of  such  ^^' 
statement,  and  in  mortgages  on  real  estate  worth  double  the  amount  for 
which  the  same  is  mortgaged.]     (c.) 

§2845.  License^  when  and  to  whom  issned.  [Upon  filing  the  statement 
as  aforesaid,  the  Comptroller  General,  Avhen  satisfied  that  the  statement 
is  correct,  and  that  the  company  has  fully  complied  with  the  provisions 
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Insurance  companies,  their  duty  and  liability. 

,,.^  of  this  Artit'lo,  shall   issue  a  certificate  of  authority  to  transact  business 

(d>  Acts  ofl5j<59.      ,  .  '  \]  •     o^   4-      4.     4-^  1    •        !•      ^1  J  4. 

p.  129.  01  msuraiKv  in  this  htate,  to  the  coiupanv  a}>i>iying  lor  tJie  same,  and  to 

all  agents  such  company  may  appoint  and  connnission.]     (d.) 

§2846.  Statement  reneunJ  annualii/.    [Said  statement  must  be  renewed 

annually,  on  the  first  day  of  January  in  each  year,  or  within  sixty  days 

thereat  tor;  and  if  the  Comptroller  General  is  satisfied  that  the  capital, 

p!\29.*^*^^'^^^"^^^<-'^^i'^^i*-'^7  '"^^^^^  investments  remain  secured  as  at  first,  he  shall  furnish  a 
renewal  of  the  certificates.  Insurance  companies  shall  not  be  required 
to  furnish  but  the  single  statement  annually.]     (e.) 

§2847.  Fees  of  the  Comptroller.  [The  Comptroller  General  shall  be 
entitled  to  a  fee  for  examining  and  filing  each  statement  of  such  compa- 

iO  \cts  of  1S69  ^^^^'"^^  ^^  seven  and  one-half  dollars,  and  for  certificates  to  agents  of  two 

p.  i29.  *  and  one-half  dollars,  which  fees  shall  be  paid  by  the  company  or  agent 

filing  the  said  statements,  and  to  whom  certificates  are  to  be  issued.]  (f.) 
§2848.  Other  conditional  requirements,  [Whenever  the  existing  or 
future  laws  of  any  other  State  of  the  United  States  shall  require  of  insur- 
surance  companies  incorporated  by  this  State,  and  having  agencies  in  such 
other  State,  or  of  the  agents  thereof,  any  deposit  of  securities  in  such 
State,  for  the  protection  of  policy  holders,  or  otherwise,  or  any  payment 
for  taxes,  penalties,  certificates  of  authority,  license  fees,  or  otherwise 
greater  than  the  amounts  required  for  such  purposes  from  similar  com- 
panies of  other  States  by  the  then  existing  laws  of  this  State,  then,  and 
in  every  such  case,  all  companies  of  such  States  establishing,  or  having 

(g)^A^ctsofi86P.  i^gj.g^QfQ|.g  established,  an  agency  or  agencies  in  this  State,  shall  be,  and 
are  hereby  required  to  make  the  same  deposit  for  a  like  purpose  with  the 
Comptroller  General  of  this  State,  and  to  pay  to  said  Comptroller  Gen- 
eral for  taxes,  fines,  penalties,  certificates  of  authority,  license  fees  and 
otherwise,  an  amount  equal  to  the  amount  of  such  charges  and  payments 
imposed  by  the  laws  of  such  State,  upon  companies  of  this  State  and 
agents  thereof.]     (g.) 

§2849.  Penalty  for  violating  this  Article.  [All  persons  violating  the 
provisions  of  the  foregoing  sections  of  this  Article,  shall  be  liable  to 

fh^  Acts  of  1869,  indictment,  and,  on  conviction,  shall  be  fined  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  at  the  discretion  of  the  jury 
and  Court  trying  the  same.]     (h.) 

§2850.  Insurance  companies  shall  "pay  damages,  when.  [The  several 
insurance  companies  of  this  State,  and  foreign  insurance  companies  doing 
business  in  this  State,  in  all  cases  when  a  loss  occurs,  and  they  refuse  to 
pay  the  same  within  sixty  days  after  a  demand  shall  have  been  made  by 
the  holder  of  the  policy,  on  which  said  loss  occurred,  shall  be  liable  to 
pay  the  holder  of  said  policy,  in  addition  to  the  loss,  not  more  twenty- 

p. 9,  No.  11.  '  five  per  cent,  on  the  liability  of  said  company  for  said  loss;  also,  all  rea- 
sonable attorney's  fees  for  the  prosecution  of  the  case  against  said  com- 
pany: Provided,  it  shall  be  made  to  appear  to  the  jury  trying  the  same, 
that  the  refusal  of  the  company  to  pay  said  loss  was  in  bad  faith.]     (i.) 
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Article  l.—JJenidl  ot  tho  contract. 


CHAPTER  IX. 

OF  DEFENSES  TO  CONTRACTS. 


Articlp:  1. — Denial  of  the  Contract. 

Article  2. — Denial  of  itn  (Jlir/ations,  etc. 

AiiTrci.E  f3. — Paynient  and  Iicrcin  of  AppropriaMon  of  DayraeydH, 

AiiTiCLE  4. — Pcrforma/nce  mid  herein  of  Tender. 

Article  5. — AcGord  and  Satiff actum. 

Article  6. — Arbitrament  and  Award. 

Article  7. — Pendency  of  another  Suitj  etc. 

Article  8. — ^<it-off  and  Peconpment. 

Article  9. — Limitation  of  Actions, 


Section. 

2851.  JVbw  est  factum.' 

2852.  Effect  of  alteration. 

2853.  By  whom  tried. 


ARTICLE   I. 
denial  of  the  contract. 


Section. 
2854,  Preliminary  proof. 
2S55.  Indorsement,  etc. 


§285L  (2800.)  Non  est  factum.     A  party  may  deny  the  original  exe- 
ecution  of  the  contract  sought  to  be  enforced,  or  its  existence  in  the  shape  t^I*^>  ^^•^■*' 
then  subsisting.     In  either  event,  if  the  contract  be  in  writing  and  so 
declared  upon,  the  denial  must  be  on  oath  and  filed  at  the  first  term  after 
the  service  is  perfected. 

Need  not  be  on  oath— when :  16  Ga.,  217.  Administrator  may  plead,  even  after  appeal :  34 
Ga.,  435. 

§2852.  (2801.)  Effect  of  alteration.  If  a  written  contract  be  altered 
intentionally,  and  in  a  material  part  thereof,  by  a  person  claiming  a  benefit 
under  it,  with  intent  to  defraud  the  other  party,  such  alteration  voids  the 
whole  contract,  at  the  option  of  the  other  party.  If  the  alteration  be 
unintentional,  or  by  mistake,  or  in  an  immaterial  matter,  or  not  Y»^ith 
intent  to  defraud,  if  the  contract  as  originally  executed  can  be  discovered 
and  is  still  capable  of  execution,  it  will  be  enforced  by  the  Court.  If  the 
akeration  be  made  by  a  stranger,  and  not  at  the  instance  or  by  collusion 
of  a  party,  or  privy,  if  the  original  words  can  still  be  restored,  the  con- 
tract will  be  enforced. 

Presumption  as  to  time  of  alteration :  17Ga.,  558;  45  Ga.,  538.  As  to  alteration,  ?ee,  also,  30 
Ga.,  129;  31  Ga.,  371;  36  Ga.,  479. 

§2853.  (2802.)  Alteration,  by  ivhom  tried.  The  materiality  of  an  alter- 
ation is  a  question  of  law ;  the  fact  of  an  alteration  is  a  question  for  the 

So,  also,  is  the  quo  animo  with  which  it  was  doner  17  Ga,,  558. 

§2854.  (2803.)  Preliminary  j^roof.     If  the  contract  is  not  set  fonh  as 
the  basis  of  the  action,  so  as  to  require  a  denial  on  oath,  an  alteration  in  issm. 
a  material  part  requires  explanation  before  it  can  be  admitted  as  evidence. 
This  preliminary  proof  is  submitted  to  the  Court. 

Where  note  is  df^clarcd  on  as  altered,  and  no  plea  of  non  edt /actum  is  filed;  2  Kelly,  12S,  This 
section  discussed :  36  Ga.,479. 
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Article  2. — Denial  of  the  obligation  of  a  contract,  etc. 


Actofisio,  c.       §-^55.  (2S04.)  I}i(lo)'scmcnfy  etc.,  not  to  be  proved.   An  indorsement  or 
i>.  271.       '      assig-nniont  of  any  bill,  bond  or  note,  when  the  same  is  sued  on  by  the 
indoi'soe,  need  not  be  proved  unless  denied  on  oath. 


ARTICLE  11. 

DENIAL   OF  THE  OBLIGATION   OF   A   CONTRACT,    EITHER   ORIGINALLT 
OR  BY   SUBSEQUENT   ACT   OF   THE   OPPOSITE   PARTY. 


??'r22,  274S, 
3471. 


22721. 


22152. 


Secttox. 
28--'0.  Deninl  of  obligation. 
2So7.  Condition.^. 
28r>8.  Dependent  covenants. 
2S59.  Rescission. 


Section. 
28G0.  Without  consent. 

2861.  Covenjint  not  to  sue. 

2862.  ReleMso. 

2863.  Intermarriage. 


§2856.  (2805.)  Denial  of  obligation.  Any  fact  going  to  show  that  the 
original  contract  was  not  obligatory,  though  executed,  may  be  set  up  as  a 
defense. 

§2857.  (2806.)  Conditions.  A  condition,  precedent  or  subsequent,  not 
complied  with,  want  or  failure  of  consideration,  or  any  act  of  the  oppo- 
site party  by  which  the  obligation  of  the  contract  has  ceased,  may  be 
pleaded  as  a  defense. 

§2858.  (2807.)  Dependent  covenants.  Where  covenants  are  dependent 
the  failure  of  performance  by  the  opposing  party  may  be  a  good  defense. 

§2859.  (2808.)  Rescission.  A  rescission  of  the  contract  by  consent,  or  a 
release  by  the  other  contracting  party,  is  a  complete  defense. 

Release  must  be  founded  on  some  consideration:  15  0a., 570;  20Ga„C'?6.  What  consent  suf- 
ficient: 15  Ga.,  570.    Rescission — how  to  be  plead:  42  Ga.,2S3. 

§2860.  (2809.)  Without  consent.  In  some  cases,  a  party  may  rescind 
without  the  consent  of  the  opposite  party,  for  non-performance  by  him 
of  his  covenants;  but  this  can  be  done  only  when  both  parties  can  be 
restored  to  the  condition  in  which  they  were  before  the  contract  was 
made. 

§2861.  (2810.)  Covenant  not  to  sue.  A  covenant  never  to  sue  is  equiv- 
alent to  a  reltsase;  so  also  a  bond  to  indemnify  the  debtor  against  his  own 
debt. 

Covenant  not  to  sue,  etc.:  1  Kelly,  204;  19 Ga.,  551.  See,  also,  Kendrick  vs.  O'Neal,  Januav^ 
term,  1873. 

§2862.  (2811.)  Rdease.  A  release  sometimes  results  as  an  operation  of 
law;  as  v»dien  a  creditor  releases  another  who  is  bound  jointly  with,  or 
primarily  to  the  debtor,  or  accepts  from  the  debtor  a  highor  security  for 
the  same  debt,  not  intended  to  be  collateral  thereto. 

§2863.  (2812.)  Effect  of  intermarriage.  Intermarriage  of  the  parties 
generally  releases  a  debt,  but  such  is  not  the  effect  when  the  bond  or  obli- 
gation is  given  in  contemplation  of  marriage. 

Gkkf.ral  Notr.— E,elease  of  debtor  on  part  payment:  3  Kelly,  210;  13  Gra.,  4^00;  15  Ga.,  570; 
24  Ga.,  28-:5;  ciO  G;i.,  731. 
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Articlft  3.— -Payment  and  heroin  of  iippropriation  of  paymcnUJ. 


ARTICLE  III. 


OF   PAYMENT  AND   IIY.UFJN   OF   APIMlOI'IirATrON   OF   PAYMENTS. 


Skction. 
'2%i.  P.'iymont  ponoriilly. 
2805.  To  iiM-ked  trual-co. 
28G0.  13y  i>okI. 


Skotton, 
28t'.7.  JJiink  ])UU. 
2808.  ,St;ik(;li()l(I(;r, 
2800.  Ai)j)roi)ii;i.li(^n  of  payrncnt3. 


§2SG4.  (2813.)  Payment  generally.     Payment  of  money  due  to  tlic 
creditor  or  lils  aiitliorizcd  or  general  agent,  or  one  whom  tlie  ereditor 
accredits  as  agent,  though  lie  may  not  be  so,  or  to  his  partner  interested?^- 
with  him  in  the  money,  shall  be  good;  and  if  such  agent  receives  prop- 
erty other  than  money  as  money,  the  creditor  is  bound  thereby. 

Payment  to  agent:  1  Kelly,  148;  3  Kelly.  90;  9  Ga.,  70;  30  Ga..  836;  4-1  On.,  58.  Plcaa  to  .=int  at 
instance  of  nssignec  upon  note  transferred  aftcjrdueand  secured  by  inortgajre  :  27Ga.,247.  Payment 
to  clerk  of  Court:  31  (la.,  359.  Evidence  of:  31  Ga.,  381,  504.  *'To  stranger:"  Duriiam  vh.  Ttobert, 
March  term,  1804, 

§2865.  (2814.)  Payment  to  nahed  trustee.  Payment  to  a  nominal 
party,  or  a  naked  trustee,  without  authority  to  receive,  if  made  collu- 
sively  and  with  intention  to  defeat  the  true  owner,  shall  have  no  effect. 

§2866.  (2815.)  Payment  hy  fjod.  Payment  by  post  is  at  the  risk  of 
the  sender,  unless  done  by  direction,  either  express  or  implied,  of  the 
creditor  or  his  agent. 

Where  done  by  direction  of  sender  must  proA^e  mailing :  25  Ga.,  234.  Must  sho-^  either  direc- 
tion or  usage  from  which  it  may  be  inferred  :  31  Ga,,  378, 

§2867.  (2816.)  Bank  bills,  ohech  and  notes  payment  in.     Bank  bills, 
if  received  in  payment,  are  warranted  by  the  payer  to  be  genuine,  and  ?27T8 
that  as  far  as  he  knows  the  bank  is  solvent.     Bank  checks  and  promis- 
sory notes  are  not  payment  until  themselves  paid. 

§2868.  (2817.)  Stakeholder.  A  stakeholder  of  money  risked  on  a 
^vager  is  bound  to  repay  to  the  party  depositing,  at  any  time  he  may 
demand  it,  before  it  is  actually  paid  over  to  the  winner ;  but  if  paid  over 
to  the  winner  bona,  fide,  and  without  notice  of  the  depositor's  intention 
to  retract,  this  payment  is  a  protection. 

Law  as  to  stakeholder  :  21  Ga„  46;  23  Ga.,  257  ;  Sessions  vs.  Mansfield,  March  term,  1862. 

§2869.  (2818.)  Ajjpropriation  of  payments.  When  a  payment  is 
made  by  a  debtor  to  a  creditor  holding  several  demands  against  him,  the 
debtor  has  the  right  to  direct  the  claim  to  wdiicli  it  shall  be  appropriated. 
If  he  fails  to  do  so,  the  creditor  has  the  right  to  appropriate  at  his  elec- 
tion. If  neither  exercises  this  privilege,  the  law  will  direct  the  applica- 
tion in  such  manner  as  is  reasonable  and  equitable,  both  as  to  parties  and 
third  persons.  As  a  general  rule,  the  oldest  lien  and  the  oldest  item  in 
an  account  will  be  first  paid,  the  presumption  of  law  being  that  such 
would  be  the  fair  intention  of  the  parties. 

stated  in  1  Kelly.  241 :  15  Ga.,  322;  27  Ga„  47;  30  Ga..  857:  32  Ga..  1 :  34  Ga.,  5oS.  To  oldest 
lien:  4  Ga.,  356;  29  Ga.,  142;  31  Ga.,  370.  Evidence  as  to  ai^plication  of  payment :  20  Ga„  21'  . 
Agreement  as  to;  19  Ga.,  73.  Right  of  guarantor  as  to  appropriation:  30  Ga.,  S02.  See,  also,  45 
Ga.,  565, 

Gkneral  Notr.— What  is  a  payment:  1  Kelly.  140:  6  Ga„  106;  9  Ga..  223:  25  Ga..  42;  32  Ga.. 
458;  33  Ga..  585;  34  Ga,,  355:  36  Ga„  138  :  44  (^i}.,  302,  Under  plea  of  usury  paid  on  one  note  cannot 
,  be  credited  on  another:  1  Kelly,  241.  Part  payment— evidence  as  to — release  on:  3  Kelly,  112, 
210  ;  13  Ga„  40() :  15  Ga.,  570 ;  24  (4a..  289  ;  29  Ga.,  207.  315 ;  30  Ga.,  731,  Note  as  pavment :  4  G:i.,  1S2 : 
9Ga.,  224;  28  Ga.,183:  29  Ga..  43;  30  Ga.,  937 ;  31  Ga„  564  Indorsement  of  payment  on  note  :  9 
Ga,,  418,  Money  paid  by  A  to  B  to  be  at  disposal  of  C  :  15  Ga.,4So,  Hvoof  of  payment — vi'ecord 
of  suit):  12  Ga.,  19;  (such  proof  rebuts  presumption  of  fraud;:  26  Ga,,  430;  (possession);  29  Ga,. 
48;  (receipt  in  full):  30  Ga.,  090;  (credit  on  note^:  30  t>a,.  829:  (.presumption  of  from  lapse  of 
time):  33Ga,,  397;  (receipt  given  by  mistake):  25  Ga„  546.  Of  trantiferred  execution  :  23  Ga,.  473. 
Ju^lgment  against  administrator  directing  payment  out  of  certain  assets  :  29  Ga,,  49.  Evidence  to 
overcome  plea  of:  30  Ga..  69Q.  Power  b-irred  and  afterward  recovered  :  SI  Ga,,  26.  As  to  eurrenov 
in  which  payment  is  made:  34  Ga..  64,  227,  290,  355.  403;  36  Ga..  126  ;  37  Ga,.,2lK5:  ;>S  Ga,.  75,  216,3+7; 
39Ga..569;  40  Ga.,  76.  349;  44  Ga..  58.  Party  protected  from  second  payment ;  35  Ga.,  27S;  36  Ga., 
556.    Payment  of  judgment :  36  Ga.,  556. 
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PAET  II.— TITLE  Yll.— CHAPTER  IX. 


Article  4. — Performance  nnJ  luni in  of  tender. 


ARTICLE    lY. 


OF   PEEFOEMAXCE   AND   HEREIN   OF   TENDER. 


112:20,  2726. 


Skctiox. 
l!S7ii.  Perform nnoe. 
2ST1.  Impossibility  of  performance. 
lISTli.  Part  porfonniince. 
2ST3.  Fault  of  other  party. 


Skctiox. 
2ST4.  'fonder. 
'iS75.  Of  specific  articles. 
287(5.  Reasonablo  demand. 
2877.  Elfect  of  tender. 


^2870.  (2819.)  Fcrformance  of  contracts.  Performance,  to  be  effect- 
ual, must  be  by  the  party  bound  to  perform,  or  his  agent,  (where  per- 
sonal skill  is  not  required,)  or  some  one  substituted,  by  consent,  in  his 
]>lace.  It  must  be  a  substantial  compliance  with  the  spirit,  and  not  the 
letter  only,  of  the  contract,  and  done  within  a  reasonable  time. 

Performance  of  agreement  of  compromise :  29  Ga.,  370.    "  Substantial:"  34  Ga.,  560. 

§28 7  L  (2820.)  Lnpossibility  of  performance.  If  such  a  performance 
is  impossible,  and  becomes  so  by  the  act  of  God,  such  impossibility  is 
itself  a  defense  equivalent  to  performance ;  but  if,  by  proper  prudence, 
such  impossibility  might  have  been  avoided  by  the  promiser,  it  ceases  to 
be  an  excuse  for  non-performance. 

"Act  of  God:"  25  Ga.,  26. 

§2872.  (2821.)  Part  performance.  In  a  severable  contract,  or  one 
admitting  of  apportionment,  a  part  performance  may  be  a  defense  pro 
tanto. 

§2873.  (2822.)  Fault  of  other  picirty.  If  the  non-performance  is  caused 
by  the  act  or  fault  of  the  opposite  party,  that  excuses  the  other  party 
from  ]3erformance. 

§2874.  (2823.)  Tender.  A  tender  properly  made  may  be  equivalent 
to  performance ;  if  in  money,  the  coin  need  not  be  actually  presented, 
unless  demanded :  it  must  be  certain  and  unconditional,  except  for  a 
receipt  in  full  or  delivery  of  the  obligation,  and  may  be  made  by  an 
agent  or  friend,  and  to  an  agent  authorized  to  receive.  It  mast  be  in 
full  of  the  specific  debt,  and  not  in  part,  and  may  be  made  at  any  time 
before  final  trial,  and  if  sustained,  no  subsequent  cost  shall  be  paid  by 
the  defendant ;  if  rejected,  and  not  on  any  ground  of  informality,  such 
informality  cannot  be  afterward  urged  in  objection  to  the  tender. 

Tender  of  just  compensation  under  the  Constitution  :  3  Kelly,  333  ;  33  Ga.,  625.  Actual  tender 
of  money  dispensed  with,  when  :  5  Ga.,  172;  to  be  made  by  whom  :  11  Ga.,  570;  14  Ga.,  674.  Tender 
when  plead  in  equity:  10  (ja.,  127;  34  Ga.,  555.  At  what  time  made:  2'2  Ga.,  169.  Defendant  must 
bring  thing- tendered  into  Court,  or  aver  his  readiness  to  do  it:  24  Ga.,  211.  Tender  of  draft  on 
insolvent  firm:  25  Ga.,  643.  If  defendant  pleads  tender  and  the  jury  finds  a  larger  sum  due, 
amount  tendered  is  to  be  credited  in  judgment:  30  Ga.,  940.  Must  be  in  full :  30  Ga-.,  121.  As  to 
currency  :  34  Ga..  556:  37  Ga.,  16,  600;  38  Ga.,  216;  40  Ga.,  501,  656.  See,  also,  Pettis  va.  Campbell, 
.January  term,  1873.  Before  tender  of  his  advances  and  expenses,  factor  not  subject  to  possessory 
•warrant  at  instance  of  plaintiff :  34  (ja.,  382.  Tender  of  amount  admitted  to  be  due:  34  Ga.,  267. 
Tender— effect  of  in  these  cases  :  35  Ga.,  8  ;  42  Ga.,  245.  Tender  does  not  stop  interest :  35  Ga.,  23  ; 
4.'i  Ga.,  361.  Rules  relative  to  tender  in  its  legal  sense  as  applicable  to  a  debt,  do  not  apply  to  an 
offer  to  pay  for  goods  purcliased  :  39  Ga.,  597.  Vendee  of  land  claiming  under  bond  for  titles  can- 
not have  ejectment  against  vendor,  until  tender  of  amount  due:  39  Ga.,  91.  Plea  of— stricken 
unless  party  has  money  ready  to  pay  into  Court:  42  Ga.,  283.  Tender  after  note  of  refusal  to  com- 
ply with  contract  of  sale  :  43  Ga.,  79. 

§2875.  (2824.)  Tender  of  specific  articles.  A  tender  of  specific  arti- 
cles must  be  such  as  to  enable  the  party  to  whom  tendered  to  take  imme- 
diate possession,  and  at  the  time  and  place  agreed  on  in  the  contract.  If 
no  place  is  agreed  on,  they  must  be  carried  to  the  person  entitled  to 
them,  if  residing  within  this  State,  unless,  from  the  nature  of  the  articles, 
or  the  contract,  another  place  of  delivery  be  inferred.  If  the  articles  be 
cumbrous,  the  deliverer  may  demand  of  the  receiver  to  a]:)point  a  con- 
venient place  of  delivery,  and  on  failure  to  do  so  the  tender  shall  be 
considered  complete. 
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Article  6.— Accord  and  BatiHfact-ion. 


§2876.  (2825.)  Reasonable  demand  and  tender  (d 'place.  M' \\u'  f>ro)ii- 
iHC  be  to  deliver  on  demtiiid,  the  demand  must  Ik;  reaHonal>le  as  to  i'wiu-, 
j)lace  and  manner ;  if  the  promisf;  hi\  to  deliver  at  a  certaiii  titrie  and 
])lace,  a  tender  at  the  time  and  place  i.s  good,  thou<.di  tin;  n.*eeiv(--r  is  not 
present. 

§2877.  (282G.)  Effect  of  tender.  A  valid  tend(;r  of  chattels  transfers 
the  title  thereto  to  the  person  bound  to  receive,  and  the  possession  of  the 
])romiser,  if  he  retains  possession  from  that  tim(»,  is  f(jr  benefit  of  the 
owner,  but  witliout  liability  to  account  for  j)rofits,  or  for  more  than 
ordinary  prudence  in  their  preservation  and  protection. 


ARTICLE  y. 


ACCORD   AND    SATISFACTION. 


Section. 

2881.  Less  than  debt  is  not. 

2882.  Compromise. 


Section. 

2878.  What  is  accord  and  satisfaction. 

2879.  When  an  extinguishment, 

2880.  Must  be  of  benefit  to  creditor. 

§2878.  (2827.)  What  is  accord  and  satisfaction.  Accord  and  satisfac- 
tion is  where  the  parties,  by  a  subsequent  agreement,  have  satisfied  the 
former  one,  and  the  latter  agreement  has  been  executed.  The  execution 
of  a  new  agreement  may  itself  amount  to  a  satisfaction,  where  it  is  so 
expressly  agreed  by  the  parties,  and  without  such  agreement,  if  the  new 
promise  is  founded  on  a  new  consideration — taking  of  it  is  a  satisfaction  of 
the  former  contract. 

§2879.  (2828.)  When  an  extinguishment.  An  accord  and  satisfaction 
may  not  amount  to  an  extinguishment  of  the  original  debt,  but  may 
extend  only  to  suspend  the  execution  or  collection  thereof  for  a  limited 
time ;  in  the  meantime  an  action  cannot  be  sustained. 

stated  in  3  Kelly,  105, 

§2880.  (2829.)  3Iust  be  of  benefit  to  creditor.  The  accord  and  satisfac- 
tion must  be  of  some  advantage,  legal  or  equitable,  to  the  creditor,  or  it 
will  not  have  the  effect  of  barring;  him  from  his  leoal  riohts.  The 
acknowledgment  of  a  disputed  title,  or  the  securing  of  a  doubtful  claim, 
would  be  such  an  advantage. 

Must  be  of  some  advantage  to  the  creditor:  13  Ga.,  407. 

§2881.  (2830.)  Less  than  debt  is  not  satisfaction.  An  agreement  by  a 
creditor  to  receive  less  than  the  amount  of  his  debt,  cannot  be  pleaded  as 
an  accord  and  satisfaction,  unless  it  be  actually  executed  by  the  payment 
of  the  money,  or  the  giving  of  additional  security,  or  the  substitution  of 
another  debtor,  or  some  other  new"  consideration. 

What  agreements  valid  :  3  Kelly,  112;  13  Ga.,  407  ;  24  Ga.,  2S1.  Parol  satisfoction  of  judgment 
may  be  shown  where  the  payment  was  less  than  amount  of  debt  if  it  was  actually  executed,  etc.: 
3  Kelly,  310. 

§2882.  (2831.)  Compromise.  A  compromise  or  mutual  accord  and 
satisfaction  is  binding  on  both  parties. 

Compromise  of  ffimily  rights  :  12Ga.,  121;  24  Ga.,  ^02;  3G  Ga..  1S4.  Evidence  of  settlement: 
14  Ga.,  402;  20  Ga.,  627.  Effects  of:  21  Ga.,  427.  Settlement  with  knowledge  of  fraud:  2^>  Ga..  40; 
32  Ga.,  173.  Compromise  binding  in  this  case  :  29  Ga.,  370.  When  parties  compromise  contiicting 
claims  depending  on  law  point,  each  is  bound  by  the  settlement,  whether  the  law  point  turns  out 
to  have  been  for  or  against  him :  30  Ga.,  030.  Compromise  under  mistake  of  law  set  aside  :  32  Ga,, 
181. 

General  Note.— Release  on  part  payment :  3  Kelly,  210:  13  Ga.,  A06:  lo  Ga.,  570:  24  Ga..  2SS  : 
30Ga.,  771.  Evidence  of:  14Ga.,  402;  44  Ga.,  25S.  Presumption  of  satisfaction  from  credit  on 
note:  30  Ga., 831.  Plea  of— not  technical  :  35  Ga.,  218.  Satisfaction — consideration  when:  40  Ga., 
193,423,487.  Accord  and  satisfaction,  sincf^  the  ordinance  of  ISti:'^,  between  parties  to  contracts 
made  during  the  war:  41  Ga.,  82.  Maker  of— admissible :  41  Ga.,  579.  See,  also,  Johnson  rs.  Jones, 
July  term,  1872. 

32 
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PART  II.— TITLE  VII.— CHAPTEH  IX. 


Article  6.— Abitrament  and  award. 


ARTICLE  YI. 


ARBITRAMENT   AND   AWARD. 


H2537,  4225. 


J't4225.  4226. 


?^4242.  4249. 


Skction*. 

Skctton. 

2SS:^.  Award  bind?. 

2889.  May  be  valid  in  part  only 

2SS4.  Trustoos  may  submit. 

2890.  Awarded  by  umpire. 

2Sv'>.  Of  the  sulnnission. 

2891.  ^^.cfercnce  pendente  lite. 

iISv\  Arbitrntors  limited  by 

submissson. 

2892,  Setting  aside  an  award. 

2SS7.  (.Jenoral  submission. 

2893.  Fraud. 

2888.  Award. 

§2883.  (2832.)  Aicai^d  binds.  Parties  disagreeing  as  to  their  rights  or 
liabilities  may  submit  the  matter  to  third  persons  to  decide,  and  the 
award  made  bv  such  arbitrators  is  binding  on  the  persons  submitting. 

§2884.  (2833.)  Trustees  may  submit.  Guardians,  trustees,  executors  or 
administrators,  may,  in  good  faith,  and  with  proper  prudence,  submit  to 
arbitration  the  matters  in  controversy  in  connection  with  the  estate  they 
represent. 

§2885.  (2834.)  Of  the  submission.  A  submission  may  be  in  parol, 
and  the  award  also  be  verbal,  when  the  matters  in  dispute  do  not  exceed 
in  value  the  sum  of  five  hundred  dollars;  but  all  submissions  by  persons 
acting  as  trustees,  as  above,  must  be  in  writing,  and  the  award  rendered 


in  writing. 

As  to  submission  :  7  Ga. 
revoked  when  :  15  Ga.,  473. 


278 ;  21  Ga.,  1 ;  31  Ga.,  2 ;  41  Ga..  23.  555.    Parol  agreement  may  be 


§2886.  (2835.)  Arbitrators  limited  by  submission.  Arbitrators  should 
not  exceed  their  authority,  and  the  award  should  cover  all  matters  sub- 
mitted, and  should  be  rendered  in  accordance  with  the  terms  of  the  sub- 
mission. If  the  award  covers  too  much,  and  the  excessive  part  can  be 
separated  from  the  other,  that  which  is  good  shall  remain  valid. 

Should  cover  all  the  matters  submitted  :  8  Ga.,  8  ;  where  the  words  of  the  award  are  not  co-ex- 
tensive with  the  submission.  /6. 

§2887.  (2836.)  General  submission.  Under  a  general  submission,  the 
arbitrators  are  bound  to  decide  only  those  matters  brought  to  their  con- 
sideration by  the  parties. 

§2888.  (2837.)  Avxtrd.  The  award  must  be  certain  and  final,  although 
it  may  be  in  the  alternative.  It  must  be  possible  and  reasonable,  and 
must  be  made  by  the  arbitrators  themselves,  or  the  umpire  provided  for 
in  the  submission,  and  not  by  other  persons. 

Award  in  the  alternative:  29  Ga.,  462. 

§2889.  (2838.)  3fa.y  be  valid  in  part  only.  If  an  award  be  defective 
in  jiart,  that  which  is  valid,  if  capable  of  separation,  shall  stand. 

When  an  award  is  ^ood  in  part  and  bad  in  part:  26  Ga.,  459 ;  28  Ga.,  140. 

§2890.  (2839.)  Aivard  by  umpire.  If  an  umpire  be  provided  for  in 
the  suljmission,  an  award  by  him  alone,  or  jointly  with  the  arbitrators, 
will  be  good. 

T'rnpirJtfre  set  a?ido.  on  what  ground  :  8  Ga.,  8.  Parties  entitled  to  notice  of  the  sittings  of  the 
umpire:  28  Ga.,  140.    Want  of  it,  fraud,  when  :  Jh. 

§2891.  (2840.)  Reference  pendente  lite.  Pending  litigation  may  be 
referred  to  arljitration,  under  an  order  of  Court,  by  consent  of  parties, 
and  the  award,  when  rendered,  may  be  made  the  judgment  of  the  Court. 

I'endinf,'  liti(?ation  arbitrated  by  agreement,  bow:  29  Ga.,  362,  418.  May  be  referred  by  com- 
plninarit's  solioitor  without  the  consent  of  the  complainant:  31  Ga,.,  2.  Reversal  of  such  judgment: 
34  Ga..  393.  When  the  award  is  made  the  judgjnent  of  the  Court  at  the  adjourned  terra,  what  notice 
to  the  defendant  is  sufficient:  37  Ga.,  35.    Fi.fa.  on  sucli  judgment,  how  arrested:  Ih. 

§2892.  (2841.)  letting  aside  an  aivard.  To  sustain  an  award,  no 
unfair  advantage  should  be  given  to  either  party  in  the  hearing  of  the 


PART 
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Article  7%— Pendency  of  another  action  ur\<l  former  recovery. 


case  or  the  rendering  of  the  award,     A  palpable  mistake  of  law,  or  a  ^^^^^ 
reference  of  any  matter  to  ehancje  or  lot,  would  vitiate  an  award. 

When  set  aside:  1.  Ignorance  of  one's  lei5?al  rights  in  ratifyinj?:  7  Ga.,  278.  2.  Mi^tiike  of  law: 
8  Ga.,  8;  28  Oa„  399.  3.  Death  of  one  of  the  .'irbitrators  after  the  nward,  hut  before  the  «!irrie  is 
returned  into  Court:  21  Ga.,  1.  4.  Mist;ike:  27  Ga.,,  ;-il4;  oven  thou;,'h  not  !ir)parent  on  the  f;iee  of 
the  aWJird:  lb.  5.  Where  the  question  of  defense  of  statute  of  limitations  vvjih  not  agreed  upon  by 
the  arbitrntors:  29  Ga.,  495.  G.  Where  the  evidence  l')r<!Judiciai  to  one  i)arty  jjetH  before  the  arbi- 
trators without  the  knowledge  of  the  other  and  is  cr)nsidered  by  them:  29  Ga.,  495.  7.  Becau-se 
dependent  upon  another  award  which  is  not  ptood  :  29  iiiu,  4J)5. 

§2893,  (2842.)  Fraud    Fraud  in  the  arbitrators,  or  in  either  party  in  g;,^^,,,,^^^^^ 
obtaining  an  award,  would  set  it  aside. 

Set  asid©  at  law  without  resorting  to  equity :  27  Ga.,  314.    See,  also,  41  Ga,,  23, 

Genrral  Note.— When  a  defense:  3  Kelly,  422;  41  Ga.,  555.  Evidence  of  submission  and 
award:  ^7  Ga.,  278.  What  is  necessary  in  case  of  an  award  to  lands:  8  Ga.,  8.  Agreement  to  refer 
a  matter  in  dispute  to,  is  not  sufficient  to  oust  the  Courts  of  law  or  equity  of  their  jurisdiction: 
15  Ga.,  473.  Where  arbitrators  are  made  judges  of  the  law  and  the  fact:  21  Ga.,  1 :  24  Ga.,  013. 
As  to  awards  on  these  cases,  see  21  Ga.,  1;  28  Ga.,  398;  29  Ga.,  495;  31  Ga.,  1;  35  Ga.,  226.  An 
arbitration  proceeding  at  common  law  is  revocable  by  either  party  at  any  time  before  the  award  : 
27  Ga.,  3(38.  When  a  bill  of  review  lies  to  correct  errors  of  an  award :  31  Ga.,  2.  Children  of  com- 
plainant not  parties,  when:  /i.,  3.  Witnesses  in:  lb.  Compensation  of  arbitrators :  lb.  Copies 
of  the  award  furnished  to  parties,  when:  lb.  Awards  are  favored  by  the  Courts:  34  Ga.,  560. 
Award  for  damages:  35  Ga.,  226.  Illegality  not  the  remedy  to  fi.  fa.  upon  judgment  founded  on  an 
award;  37  Ga.,  36.    What  is  a  common  law  award:  Crane  va^  Barry,  January  term,  1873. 


ARTICLE  yil. 


OF   PENDENCY  OF  ANOTHEK   ACTION  AND   FORMER   RECOVERY. 


Section. 

2894.  Plaintiff  required  to  elect. 

2895.  Attachment  excepted. 

2896.  Suits  by  informers. 


Skction. 

2897.  Former  judgment. 

2898.  Parol  evidence  admissible. 


§2894.  (2843.)  Plaintiff  required  to  elect  between  suits,  No  suitor  is 
entitled  to  prosecute  two  actions  in  the  Courts  of  this  State  at  the  same 
time,-  for  the  same  cause  and  against  the  same  party,  and  in  such  a  case 
the  defendant  may  require  the  plaintiff  to  elect  which  he  will  prosecute, 
if  commenced  simultaneously ;  and  the  pendency  of  the  former  is  a  good 
defense  to  the  latter,  if  commenced  at  different  times. 

Su.ch  plea  proper  where  two  suits  are  pending:  33  Ga.,  117.  It  is  a  plea  in  abatement  and  if 
parties  go  to  trial  on  the  merits,  the  defendant  cannot  set  this  up  in  law:  39  Ga.,  559.  See,  also, 
Singer  v>i.  Scott,  January  term,  1873. 

§2895.  (2844.)   Attachment  excepted.     This  rule  does  not  apply  to  a 
prior  attachment  against  property  where  the  defendant  is  subsequently  23280, 
served  personally,  nor  to  an  attachment  sued  out  pendente  lite;  but  the 
judgment  in  the  case  against  the  person  must  set  out  the  fact  of  its  iden- 
tity with  the  proceedings  against  the  property. 

§2896.  (2845.)  Suits  by  informer s^  precedence  in.  In  suits  by  inform- 
ers, the  first  filed  in  office  has  precedence  for  the  same  cause  of  action, 
and  the  latter  must  abate. 

§2897.  (2846.)  Former  judgment.  An  adjudication  of  the  same  sub- 
ject matter  in  issue  in  a  former  suit  between  the  same  parties,  by  a  Court 
of  competent  jurisdiction,  should  be  an  end  of  litigation. 

Former  judgment,  bar,  when:  1  Kelly.  410;  3  Kelly.  185;  4  Ga.,  133:  7  Ga.,  211,  434;  5  Ga..  425; 
11  Ga.,  265;  8  Ga.,  524;  6  Ga.,  495:  13  Ga.,  172;  16  Ga.,  399,  416;  10  Ga.,  15S ;  19  Ga.,  413;  23  Ga.,  321, 
521;  24  Ga.,  355;  22  Ga.,  438;  27  Ga.,  40,  58,  372:  24  Ga.,  91,  335;  30  Ga..  927;  32  Ga..  liX);  34  Ga..  ;^=^5; 
40  Ga.,  67;  45  Ga.,  74,  327.  See,  also,  Patterson  vs.  Wallace,  July  term,  1S72,  and  Duncan  rs.  Stokes, 
January  term,  1873. 

§2898.  (2847.)  Parol  evidence  admissible.  Parol  evidence  is  admissi- 
ble to  show^  that  a  matter  apparently  covered  by  the  judgment  was  really 
not  passed  upon  by  the  Court. 

Stated  in  6  Ga.,  495. 


2925. 


33577,  3326. 
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Article  S. — Set-otV  and  roomuunont. 


ARTICLE  YIIL 


OF   SET-OFF   AXD   TvECOUPMENT. 


?S465- 


2J3467.  3597. 


{34)6. 


VH&i. 


Skctiox. 
l^^A  Sot -off. 
2*W.  What  may  bo. 
l^XU.  Mutual  debt. 
'JiXX!.  JudiriiuMits. 

IHW.  Sot-otra.:raiiist  ce>itui  que  trtoit. 
2^^"M.  Sot-otl'airainst  nosrotiablo  note. 
2iH>D.  AifJiins^t  testator  or  intestate. 


Skotion. 
2iHH).  ^'Mluablc  improvements 
2907.  Effect  of  disnii.ssal. 
2iH)S.  Debts  not  due. 
'2W':).  Recoupment. 
'2\no.  Difference  from  set-off. 
2011.  For  what  it  lies. 
2912.  AVhenitlies. 


The  rights  of  an  assignee  shall  not 


§2809.  (2848.)  Sd-of.  Set-off  is  a  defense  which  goes  not  to  the  jns- 
tieo  of  plaintiff's  demand,  but  sets  up  a  demand  against  the  plaintitf  to 
counterbalance  his  in  Avhole  or  in  part. 

l"nliauidated  damages  cannot  be  pleaded  as  set-off:  30  Ga.,  330. 

§2900.  (2849.)  What  may  he  set  of.  Between  the  parties  themselves 
any  mutual  demands  existing  at  the  time  of  the  commencement  of  the 
suit  may  be  set  off. 

§2c01.  (2850.)  3Iutual  debts.  Set-off  must  be  between  the  same  par- 
ties and  in  their  own  right.  If  originally  otherwise,  but  at  the  com- 
mencement of  suit  equitably  within  this  rule,  they  may  be  set  off.  Thus, 
a  claim  against  a  partnership  may  be  set  off  against  a  surviving  partner 
in  a  suit  brought  in  his  o\vn  right;  and  a  debt  due  to  principal  may  be 
set  off  in  a  suit  against  principal  and  surety. 

In  suit  against  principal  and  surety  open  account  may  be  set  off  by  former  against  plaintiff:  4 
Ga..  198.  In  suit  against  principal  and  surety,  a  debt  of  principal  may  be  set  off:  lb.  Damages 
for  breach  of  covenant  cannot  be  pleaded  as  set-off:  6  Ga.,  509.  The  guaranty  of  a  note  may  be: 
Jb.,-  8  Ga..  184.  As  to  partnership  and  individual  debts:  9  Ga.,  95,  107;  28  Ga.,  219;  32  Ga.,  251:  33 
Ga.,  243 ;  36  Ga.,  508 ;  38  Ga.,  577.   Separate  debt  cannot  be  set  off  against  joint  demand  :  23  Ga.,  243. 

§2902.  (285L)  Set-off  of  judgments.  Judgments  in  the  same  Court 
may  be  set  off  against  each  other  on  motion,  the  balance  on  the  larger 
being  collectable  under  execution, 
be  interfered  with  if  bona  fide  and  for  value. 

Where  all  the  parties  to  the  different  records  are  not  the  same:  2  Kelly,  155;  36  Ga.,  402. 
Remedy  at  law  ample,  Avhen  :  9  Ga.,  82.  I^ot  the.;^.  f(i. :  9  Ga.,  133.  Where  defendant  has  no  legal 
title  to  thejudgment :  31  Ga.,  26.  Judgment  for  costs  :  37  Ga.,  604,  Dormant  judgment:  40  Ga.,  45. 
Judgment  enjoined,  when  :   41  Ga.,  260;  42  Ga.,  161. 

§2903.  (2852.)  Set-off  against  usee.  If  the  plaintiff  sues  for  the  benefit 
of  another  person,  a  set-off  against  the  beneficiary  shall  be  allowed. 

See  Whitaker  v«.  Pope,  January  term,  1873. 

§2904.  (2853.)  Set-off  against  negotiable  note.  When  a  negotiable 
paper  is  sued  by  a  holder  or  indorsee,  received  under  dishonor,  no  set-off 
is  allowed  against  the  original  payee,  except  such  as  is  in  some  way  con- 
nected with  the  debt  sued  on,  or  the  transaction  out  of  which  it  sprung. 

Usury  :  1  Kelly,  241  ;  10  Ga.,  389.  Stated  in  2  Kelly,  134.  The  set-off  must  be  against  the  plain- 
tiff in  the  action  :  2  Kelly,  134.  Presumption  in  favor  of  holder :  23  Ga.,  438  ;  30  (^a.,  116.  Collate- 
ral security:  30  <ra.,  153.    Bonn  fiila  transferer  protected  against  off-set:  44  Ga.,  139. 

§2905.  (2854.)  Against  testator  or  intestate.  A  debt  of  a  testator  or 
intestate  is  not  a  proper  set-off  against  a  debt  contracted  with  the  repre- 
sentative of  the  estate.  J>ut  it  is  otherwise  if  both  were  contracted  during 
the  lifetime  of  the  decedent. 

A  debt  due  l>y  testator  cannot  be  set  off  against  a  debt  accruing  to  executor:  1  Kelly,  513.  But 
it  may  be  to  a  debt  due  to  testator:  5  Ga.,  357.  Set-off'  of  share  in  estate:  13  Ga.,  146;  20  Ga.,  96; 
iWi  Ga.,  G6<).    See,  also,  Kennan  vh.  Dubignon,  .July  term.  1872. 

§290G.  (2855.)  Set-off  of  improvements.  Against  a  claim  for  mesne 
profits,  tlie  value  of  improvements  made  by  one  bona  fide  in  possession 
under  a  claim  of  riglit,  is  a  pro})er  su})ject  matter  of  set-off. 

ImprovementH  a-:  set-off:  5  Ga..  288:  20  Ga.,  523.  Stated  in  9  Ga.,  440,  on  thi-,  'ec'.ion  3468;  39 
Ga.,  328.    See,  abo,  D.^e  ej;  d'nn.  Willinghani  vh.  lloe,  etc.,  January  term,  1873. 
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Bid-itiT  Jiji'l  r'rconprnent. 


§21)07.  (285G.)   Effrd  of  dimmHal  nff/r  nd-offfdcd,    A  ilcr  a  [>lr;a  r^fHr^f- 
od'is  filed,  ili(!  [)Iairiti(rin}iy  riot  dismiss  liis  action  so  as  to  int^^rferc  with  ''■''^'■^' 
said  |)l(iii,  urdcss  by  leave  of  the  Court  on  suflieieiit  cause  shown,  and  on 
terms  prescril;)ed  by  the  Court. 

Dismissal  of  appeal :  8  (hi.,  184.    Ht!i,t(Ml  in  .'i?  (hi.,  .%'r,  45  (hi.,  400. 

§2908.  (2857.)  DcUfi  not  due  may  ha  set  oJf\  when.  If  a  j)laintifr  re- 
sides without  this  State,  or  is  insolv(!nt,  tlie  defendants  may  set  offa^^ainst 
him  a  debt  not  due,  under  such  e(|uitable  terms  aH  may  be  prescribed  by 
the  Court. 

Duty  of  non-resident  whore  verdict  is  against  him  Hahle  for  costs:  15  Ga.,  402. 

§290&.  (2858.)  llccowpinent.  Eecoupment  is  a  rif^ht  of  the  defendant 
to  have  a  cleduction  from  the  amount  of  the  plaintifrs  damages,  for  the 
reason  that  the  plaintiff  has  not  complied  with  the  cross  obligations  or 
independent  covenants  arising  under  the  same  contract. 

Mny  prove  that  plaintiff"  has  damnified  defendnnt  in  amount  more  thnn  plaintiff  chiims  :  30 
Ga.,  330  ;  broach  of  duty — recoupment  as  to  :  Ih.  Recoupment  for  breach  of  one  pnrt  of  contract : 
30  Ga.,  413.  Doctrine  of— discussed  :  30  G;i.,  482;  38  Ga.,  577.  llecouprnent  allowed  f(jr  failure  to 
consummate  contract:  30  Ga.,  875;  39  Ga.,  376.  Recoupment  against  partnership  :  38  Ga.,  577.  Sec- 
tion cited  :  38  Ga.,  581.  Remedy  is  by  recoupment,  and  not  in  equity,  when  :  44  Ga.,  16G.  See,  also, 
45  Ga.,  474;  Lee  vs.  Clements,  January  term,  1873. 

§2910.  (2859.)  Differs  from  set-off.  It  differs  from  a  set-off  in  this  : 
The  former  is  confined  to  the  contract  on  which  plaintiff  sues,  while  the 
latter  includes  all  mutual  debts  and  liabilities. 

Distinction :  30  Ga.,  333. 

§2911.  (2860.)  For  what  it  lies.  Recoupment  lies  for  overpayments 
by  defendant,  or  payments  by  fraud,  accident  or  mistake. 

§2912.  (2861.)  Where  it  lies.  Recoupment  may  be  pleaded  in  all 
actions  ex  contractu,  where,  from  any  reason,  the  plaintiff  under  the  same 
.contract  is  in  good  conscience  liable  to  defendant. 

stated  in  36  Ga.,  454 ;  38  Ga.,  581. 

General  Note.— Unliquidated  claims:  6  Ga.,  507  :  12Ga..77;  21  Ga.,  108;  30  Ga.,  330:  38  Ga., 
577.  What  can  be  set  off:  6  Ga.,  509  ;  18  Ga.,  658  ;  20  Ga.,  87  ;  31  Ga.,  162  ;  33  Ga.,  9,  496  ;  38  Ga..  577. 
At  common  law:  9  Go,.,  595.  Is  a  plea  in  bar  :  Ih.  Claim  of  debtor  not  bearing  interest — how  set 
offngainst  that  of  creditor  not  bearing  interest :  [h.  Acknowledgment  of  set-off:  11  Ga..  434.  Set- 
off'between  factor  and  principal :  12  Ga.,  565.  Improvements — set-oft"  in  action  for  use  and  occu- 
pation :  14  Ga.,  131.  Set-off  against  rent  when  :  38  Ga..  542.  No  set-oii  under  Act  of  1811  for  rent  -. 
15Ga.,  113;  23  Ga.,  43.  Verdict  on — rendered  against  client  of  non-resident  attorney  :  15  Ga.,  402. 
Second  plea  of  set-off:  21  Ga.,  289.  Objection  that  set-ofi"  cannot  be  pleaded  in  action  for  unliqui- 
dated damages,  must  be  taken,  when :  24  Ga.,  341.  Account  settled:  25  Ga.,  714.  Amendment 
depriving  plaintitf  of  right  of  set-off :  35  Ga.,  267.  Bank  notes  in  suit  against  bank  :  35  Ga..  268. 
Act  of  1870  as  to  taxaffidavit  applies  to  cases  of  set-off":  43  Ga.,  374.  Loss  sustained  by  war  :  43  Ga.. 
459.  ^o?io  j^rfe  transferree  of  promissory  note  protected  against  off-set:  44  Ga.,  139.  Debt  due  by 
plaintiff  to  one  of  several  defendants,  pleaded  by  defendants  as  set-off"  when:  45  G:i..  144.  "Where 
there  is  no  plea  of  set-off  filed,  jury  cannot  allow  a  set-off:  45  Ga.,  164.  See,  also.  West  vs.  Iven- 
drick,  July  term,  1872;  Wilson  vs.  Walker,  lb,;  Park  z:*.  P.  &  A.  L.I.  Company,  January  term, 
1873;  Whitaker  vs.  Pope»  January  term,  1873. 
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Article  9.— LimiUtion  of  actions  on  Contracts.— Periods  of  limitation. 

ARTICLE  IX. 

LIMITATION   OF  ACTIONS  ON  CONTRACTS. 


Section  1. — Periods  of  Limitation. 
Section  2. — Exceptions  and  Disabilities, 
Section  3. — Keiv  Promise. 


SECTION  I. 


periods  of  limitation. 


Skction. 

2918.  On  foreigrn  judgments. 
2*.>14.  Domestic  judgments. 
2015.  On  specialties. 

2916.  Statutory  rights. 

2917.  Simple  contracts. 
291S.  Open  accounts. 

2919.  Bills  of  review  and  for  new  trial. 


Section. 

2920.  Certiorari. 

2921.  Writs  of  error. 

2922.  Executors,  administrators,  etc. 

2923.  Other  actions  ex  contractu. 

2924.  Good  in  equity. 

2925.  Suits  by  informers. 


^604. 


Actofisa^.  c.       §2913.    (2862.)    On  foreign   judgment.     All   suits    upon  judgments 
p-;^-,^^<-'(,^^  obtained  out  of  this  State  shall  be  brought  within  five  years  after  such 
judgment  is  obtained. 

On  Act  of  1S05:  5  Ga..  34.  "  Five  years :"  15  Ga.,  1 ;  32  Ga.,  534 ;  36  Ga.,  388.  Other  law  aa  to 
foreign  judgments  :  24  Ga.,  397;  29  Ga.,  684;  31  Ga.,  34;  32  Ga..  438;  35  Ga.,  66  ;  40  Ga.,  162. 

§2914.    (2863.)     On   domestic  judgments.      No   judgment    hereafter 

obtained  in  the  Courts  of  this  State  shall  be  enforced  after  the  expira- 

p.  m.    Act  of  tion  of  seven  years  from  the  time  of  its  rendition,  when  no  execution  has 

Act  of 'iW-'Ee,  t>^ii  issued  upon  it ;  or  when  execution  has  been  issued,  and  seven  years 

P-  '^^  have  expired  from  the  time  of  the  last  entry  upon  the  execution,  made 

by  an  officer  authorized  to  execute  and  return  the  same :  such  judgments 

may  be  revived  by  scire  facias,  or  be  sued  on  within  three  years  from  the 

time  they  become  dormant. 

"From  time  of  last  entry :"  2  Kelly,  252.  If  not  barred  when  it  comes  into  Court  to  claim 
money,  it  will  not  become  so  pending  the  litigatioxi:  2  Kelly,  274.  Entry  made  by  whom:  7  Ga., 
187.  Mortgage  judgments  not  included:  7  Ga.,  495.  Equity  decrees  included  :  8  Ga., 32.  Dormant 
judgment  as  proof  of  cZera«^art7:  8  Ga.,  351.  On  the  Acts  cited  in  the  margin  and  on  dormant 
judgmentsgenerally,see9Ga.,400;  10  Ga.,  184;  13  Ga.,  269;  17  Ga.,  187,  193,  454;  18  Ga.,  476;  19 
Ga..  517,  279 :  21  Ga.,  507;  24  Ga.,  434:  25  Ga.,  274 ;  33  Ga.,  148;  39  Ga.,  386,  405;  40  Ga.,  412 ;  41  Ga., 
133;  42  Ga.,  212,  238,  269.    Black  vs.  Burton,  July  term,  1872. 

§2915.  (2864.)   On  specialties.     Actions  upon  bonds  or  other  instru- 
p.jvis!  'aS  of  ments  under  seal,  shall  be  brought  within  twenty  years  after  the  right  of 
itoo-  56,  p.  234.  action  accrues — but  no  instrument  shall  be  considered  under  seal,  unless 
60  recited  in  the  body  of  the  instrument. 

Bill  for  recovery  of  damages  on  breach  of  bond  for  titles:  8  Ga.,  106.  Action  hy  centui  qu*^ 
trunt  to  enforce  trust  deed  :  9  Ga.,  328.  Suit  of  ward  on  guardian's  bond  :  10  Ga.,  65.  Indorsement 
of  sealed  instrument  is  contract  underseal:  29  Ga.,  700. 

§2916.  (2865.)  Statutory  rights.  All  suits  for  the  enforcement  of  rights 
Act^ofi855-'56,  accruing   to   individuals  under  statutes,  acts   of  incorporation,    or   by 
operation  of  law,  shall  be  brought  within  twenty  years  after  the  right  of 
action  accrues. 

Action  founded  on  bank  bills:  8  Ga.,  469:  lOGa.,  102.  178 ;  11  Ga.,  459;  12  Ga.,  104;  18  Ga.,  318 
2f)  (ii,..  275;  .30  Ga.,  581 ;  32  (ia.,  253;  29  Ga.,  700;  36  Ga.,  388. 

ActofWf.KC.  §2917.  (2866.)  Simple  contracts.  All  actions  upon  promissory  notes, 
fbS^'k.'vv'.'M^^'^^^^  ^^^  exchange,  or  other  simple  contract  in  writing,  shall  be  brought 
^-  within  six  years  after  the  same  becomes  due  and  payable. 

Where  note  is  barred  to  secure  which  a  mortgage  h;is  been  given  :  8  Ga.,  325.  Action  against 
indoryer  in  second  instance:  32  Ga.,  380.  Indorsement  of  firm  uoLe  past  due  for  consideration  :  38 
Ga.,  J/).    See,  also,  26  Ga.,  443. 


Acf  of  1809,  C. 
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Limitation  of  actronH  on  (jonirncAM.-  I*«;rio'lH  of  limitation. 


§2918.  (2SG7.)   Opr/n  acmunts.  '  All  actions  upon  open  account,  or  frir        ,,        ^ 
the  l)rca(;li  of  any  contract  not  un(J(;r  tin;  liand  of  tlic  party  Houglit  to  he  p.  m  Act' of 
charged,  or  uj)on  any  irnpli(j(l  assurrif)Hit  or  iiiHl(;rtal<ing,  .shall  \)(t  hrought    ^^'  ''^'' 
within  four  years  after  the  right  of  action  a(;cru(iS. 

Action  for  wiirrnnty:  9  Uji,.,  .'598,  f<]vi(J(;nco  as  to  barred  item  of  account :.''/)  0;i.,  121,  Four 
yeans  tiie  hiu-  in  Motion  l,o  recover  riionc.y  i»!iid  aj^ainut  illcKiil  contract  without  fraud  :  22  Oa.,  I'Ji). 
1*1  Oil,  of — not  sustiiined  in  tliis  ciiso:  '11  (;la.,  44. 

§2919.  (28(]8.)  JVdlH  of  revl(m^  (171(1  f()r  'nr/in  trhd.    All   hills  of  review,  ^„i,  ^^fl^55,»5g, 
or  for  a  new  trial  in  a  Court  of  equity  (unless  the  latter  he  founded  on  proofs- ■'^• 
of  perjury  in  a  material  witness  for  tliesu(;ce.ssful  ])arty,)  shall  h(^  hrought  ^1220. 
within  three  years  after  such  a  decree  or  judgment  has  heeii  rendered. 

§2920.  (2869.)   Certiorari.     All  writs'  o^  certiorari  shall   he  allowed  ^'^^.^^^l^^^-'^^. 
and  brought  within  three  months  after  the  rendition  of  the  judgment      . 
sought  to  be  reversed. 

§2921.  (2870.)  Writs  of  error.  All  writs  of  error  must  he  sued 
out  within  thirty  days  from  the  adjournment  of  the  Court  where  the 
decision  complained  of  was  made,  or  if  made  at  chambers^  from  the  time 
of  the  decision. 

§2922.  (2871.)  Suits  against  executor s^  adminisbxitors^  etc.   All  actions 
against  executors,  administrators,  guardians  or  trustees,  except  on  their  ^^^"^' ^^^• 
bonds,  must  be  brought  within  ten  years  after  the  right  of  action  accrues. 

See  notes  to  sections  cited  in  margin,  and  7  Ga.,  573;  18  Ga.,  346 ;  Anderson  ?;«.  Green,  July 
term,  1872. 

§2923.  (2872.)    Other  actions  ex  contractu.     All  other  actions  upon  j^^^  ^f  ig.55.»55^ 
contracts,  express  or  implied,  not  hereinbefore  provided  for,  must   beP-^^- 
brought  within  four  years  from  the  accrual  of  the  right  of  action. 

§2924.  (2873.)  Limitations  in  equity.  The  limitations  herein  provided 
apply  equally  to  Courts  of  law  and  equity  ;  and  in  addition  to  the  above. 
Courts  of  equity  may  interpose  an  equitable  bar,  in  accordance  with  the -^^^.^^.^^  ^^^■'^' 
established  rules  of  such  Courts,  whenever,  from  the  lapse  of  time  and 

.  .  S3196 

laches  of  the  complainant  it  would  be  inequitable  to  allow  a  party  to  enforce 
his  legal  rights. 

Apply  to  Courts  of  equity,  and  so  far  as  they  obtain  there  they  bind :  3  Kelly,  264;  24  Ga.,  218. 
Stated  in  3  Kelly,  383;  7G;i.,  l54;  8  Ga.,  511.  Statute  of  limitations  as  to  suit  against  trustees — 
what  trusts  excepted:  3  Kelly,  264,  383;  7  Ga.,  154,  573;  8  Ga.,  68,  97,  487;  9  Go.,  224,  328  ;  11  Ga..  17, 
195,259;  14  Ga.,  639;  18  Ga.,  520;  24  Ga.,  218,  558 ;  25  Ga.,   76:  26  G;i.,   371.    Not  defense  in  equity  /' 

unless  it  would  be  stntuable  bar  at  law  :  11  Ga.,  160.  Equitable  bar :  14  Ga..  238 :  17  Ga.,  Ill ;  18  Ga., 
520 ;  20  Ga.,  560 ;  22  Ga.,  109  ;  28  Ga.,  38  ;  29  Ga.,  651 ;  39  Ga.,  479.  Equitable  right  to  enforce  which 
a- common  law  remedy  is  given:  30  Ga..  770.  Statute  of  limitations  against  trust  fund  loaned:  33 
Ga.,  435. 

§2925.  (2874.)  Suits  hy  informers.  All  actions  by  informers  to  recover  Act  of  1S67.  p. 
any  fine,  forfeiture  or  penalty,  shall  be  commenced  within  one  year  from^" 
the  time  the  defendant's  liability  thereto  was  discovered,  or  by  reasonable  ^■•^^• 
diligence  could  have  been  discovered. 

Act  of  1776  applied  when  :  12  Ga.,  104. 

§2925.  (a.)  Limitations  to  operate  against  the  State.     [AVhen,  by  the 
provisions  of  the  foregoing  sections,  a  private  person  would  be  barred  of  (^J  -^<^^.;.,2^i 
his  rights,  the  State  shall  be  barred  of  her  rights  under  the  same  circum- 
stances.]    (a.) 

statute  operates  against  the  State,  when :  2  Kelly,  143;  4  Ga.,  115  ;  6  Ga.,  15S ;  17  Ga.,  Ill ;  20  Ga-, 
647;  26Ga.,  582;  36  Ga.,  388. 

General  Note. — Does  not  run  against  plaintiff  during  the  twelve  months  during  which  he  cannot 
sue  administrator:  5  Ga.,  66.  Promise  by  B  to  pay  C  so  soon  as  he  can  collect  money  from  A:  5Ga.. 
167.  Dower:  7Ga.,  30;  10  Ga..  321.  Power  of  Legislature  as  to  passing  statutes  of  limitation :  7 
Ga.,  163.  Creditor's  claim  against  distributee — when  barred:  8  Ga..  U^.  Though  note  is  barred, 
party  may  foreclose  on  mortgage  :  8  Ga.,  325.  Statute  made  available  as  demurrer  :  S  Ga..  liX\  236; 
14  Ga.,  661.  'Where  sheriff  has  received  money  on  ji  fa. :  9  Ga..  413.  As  to  action  on  warranty:  9Ga., 
398.  Agency — what  within  the  statute:  12  Ga..  9.  In  case  of  demand  for  county  ordei-s  :  12  Ga., 
137 :  against  executor  de  non  tort :  13  Ga.,  21 ;  IS  Ga.,  573.  Does  not  apply  to  bank  bills  :  13  Ga..  2S7 ; 
30  Ga.,  770.  Statute  of  limitations  as  to  gifts:  16  Ga.,  535;  33  Ga..  So;  may  be  pleaded 
by  whom:  18  Ga.,  573,  As  to  bailment:  18  Ga..  577,  588:  16  Ga..  535:  30  Ga..  SSS.  In  favor 
of  one  partner  against  another:  20  Ga.,  556.  Money  paid  on  illegal  contract:  22  Ga..  129. 
Against  tenant  in  common  who  receives  more  than  his  share:   22  Ga.,  131.     On  motion   for 
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now  tr»!>l:  22  lia.,  "vVi.  Adiuinistr.-itor  may  rota  n  debt  due  him  which  is  barred:  25  Ga.,  Of. 
^V'ilore  J  oolloots  money  tor  0,  and  when  sued  by  (^  on  a  diftorent  demand  claims  as  credit  amount 
i»aidtv-.  iJ  Ii»ri':  ol  iJa..  12S:  airainst  attorney  for  iinskillt'nlness :  .>Ut;i..  ITo.  Suit  asainst  indorser 
in  "  second  instance :"  '^'2  Cm\..  '<^0.  Act  of  lS,"i4  (which  \Ya-  not  printed  in  tl\o  Acts  of  that  year,  but 
mav  be  found  in  tlie  Acts  of  lS,V"->-(i,  took  etVect.  when  :  oti  (lu.OoS.  Suspendimi-  statutes:  ."58  Ga.,  300, 
+<i»;  iJiUJji..  ;vV'.  4(V-.:  40tJa..4lJ;  41  tJa  .  44.114.  'Jol :  4l'  Ga..  iH.  S;>;  45  Ua.,  ll»9;  llnrrisou  r-^.  Young,  July 
term.  1S7J;  lUack  rv.  l^urttui.  //'..•  Satterfield  rv.  Schwab.  //>.  .•  Akin  ?\v.  Freeman,  January,  term, 
ISTX  ()n  the  Act  of  loth  March.  ISoO;  44  Ga..  48'J;  45  Ga..  478;  Seely  vs.  Funderburk,  -Utly  term, 
1S72;  Lopes  r*.  Ibiwninir.  /A..-  Adams  rv.  Adams.  lb.:  Williamson  ??.■?.  Wardlaw,  Ih.  Where  hus- 
band is  barred,  wife  is:  Ship  vs.  Wingtield,  July  term,  1872,  and  Cain  vs.  Furlow,  lb. 


SECTION  11. 


EXCEPTIONS   AND   DISABILITIES. 


Section'. 
2i>2(i.  Persons  excepted. 
2927.  Occuring  after  accrual  of  right. 
2^128.  I'n represented  estate. 
292i'.  Absence  from  State  of  defendant. 


Section. 
2980.  Joint  action  and  a  part  barred. 

2931.  Fraud. 

2932.  Non-suit  or  dismissal. 

2933.  If  pleaded  as  set-off'. 


Actofi«A5.  c.  §2926.  (2875.)  Persons  excepted.  Married  women,  infants,  idiots  or 
feS'c  p^565^  insane  persons,  or  persons  imprisoned,  who  are  such  when  the  cause  of 
Act^f '1817.  c.  action  accrues,  shall  be  entitled  to  the  same  time,  after  the  disability  is 
f855-'56.  p.  235.  removcd,  to  bring  an  action^  as  is  prescribed  in  this  Code  for  other  per- 
sons, i 

Insane  person?  :  7  Gfi..  484 ;  27  Ga.,  494  ;  41  Ga.,  555.  Infant:  7  Ga.,  517  ;  8  Ga.,  1 ;  9  Ga.,  23;  10 
Ga..  ZoS :  22  Ga..  331 ;  27  Ga.,  133  ;  32  Ga.,  52.  Married  women :  9  Ga.,  328 :  11  Ga.,  259 ;  14  Ga.,  403 ; 
17  Ga..  267:  22  Ga..  3:31;  24  Ga.,  559;  25  Ga.,  76;  27  Ga.,  494;  32Ga.,52;  39  Ga..  52.  Two  disabili- 
ties occurring  at  once  :  11  Ga.,  259.    Husband  of  minor :  14  Ga.,  (587.    On  Act  of  1817  :  26  Ga.,  193. 

§2927.  (2876)  Disabilities  occiirrinq  after  accrual  of  right.    If  either  of 
p.  567.  Act  of  the  foregoing  disabilities  happens  after  the  right  of  action  accrues,  and  is 
1865- '56.  p.  235.  j-,^^  voluntarily  caused  or  undertaken  by  the  person  claiming  the  benefit 
thereof,  the  limitation  shall  cease  to  operate  during  its  continuance. 

Doe  e.r  dem.  Lamar  us.  Roe,  etc.,  January  term,  1873. 

§2928.  (2877.)    Unrepresented  estate.    The  time  occurring  between  the 
Act  of  i8.=^.5-'56,  <^63,th  of  a  person  and  representation  taken  upon  his  estate,  or  between  the 
pp.  isd,  237.      termination  of  one  administration   and   the  commencement  of  another, 
shall  not  be  counted  against  his  estate, provided  such  time  does  not  exceed 
five  years ;  but  at  the  expiration  of  that  time  the  limitation  shall  com- 
mence, though  the  cause  of  action  accrued  after  his  death. 

Stated  in  1  Kelly,  379,  538;  6  Ga.,  310;  21  Ga.,  443;  22  Ga.,  107,  556;  36  Ga.,  575. 

Act  of  is^'i^,  c.  §2929.  (2878.)  Absence  from  State  of  defendant.  If  the  defendant,  in 
]V«.  c.  p._56.5.  any  of  the  cases  herein  named,  shall  remove  from  this  State,  the  time  of 
p.%?.^  ^Act  of  ^'is  absence  from  the  State,  and  until  he  returns  to  reside,  shall  not  be 
™'ons5V^?2   <^'<^^'^"ted  or  estimated  in  his  favor. 

p.  539.  Act  of  Non-residents :  5  Ga.,  217  ;  15  Ga.,  1 ;  25  Ga.,  664 ;  32  Ga.,  253.  "  Until  he  returns  :"  11  Ga.,  303. 
1855- '56,  p.  235.  On  Act  of  1817 :  26  Ga.,  182. 

§2980.  (2879.)  Joint  action  and  a  part  barred.  If  there  is  a  joint  right 
of  a(;tion,  and  some  of  the  persons  having  such  right  are  under  any  of  the 
foregoing  disabilities,  the  terms  mentioned  herein  shall  not  be  computed 
^^^^^^*^''^' against  such  joint  action,  until  all  the  disabilities  are  removed  ;  but  if 
the  actlr)n  might  be  severed,  and  each  sue  for  his  own  share,  those  free 
from  disabih'ty  shall  be  barred,  and  the  rights  of  those  only  protected 
who  are  luider  such  disability. 

When  "ome  under  disabilities:  7Ga.,  517;  10  Ga.,  218.  Verdict  where  some  of  plaintiffs  are 
under  diHabilitios:  8  Ga.,  201. 

Act  of  1" '56  §'2*^-^l-  (2880.)  Fraud,  If  the  defendant,  or  those  under  whom  he 
p.  236.  '  claim.s,  has  been  guilty  of  a  fraud  by  which  the  plaintiff  has  been  debarred 
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or  (leterrcJ  from  lils  action,  tlio  iKTiod  of  limitation  shall  run   only  from 
the  time  of  tlic  (lis(!Ovcry  of  th(3  I'raud. 

stated  in  4  Git.,  308  ;  8  Ga.,  1,  08,  r,^^  ;  12  Ga.,  371  ;  18  Gn..  r,77  ;  Z'";  (}:,.,  70.  Fraud  :  18  Ga..  520; 
24  Ga..  559;  28  Gji.,  38;  29  (ia.,  288;  35  Ga.,  280;  30  (in.,  fjirj;  41  On.,  171  ;  45  Ga„  4'>>.  Concfcal- 
mcut :  35  (ia.,  40  ;  39  (ia.,  479. 

§2932.  (2881.)    Non-suit  or  (ImwiHHal.     If  a   j>]aintiff  shall    ho   n^>n- ^^^^,,f  ^^47  cj^ 
suited,  or  shall  (liseontinue  or  dismiss   his  case,  and  shall   recommeneec-/^'';-   A'-t ''J 
Within  SIX  months,  su(;h  renewed  ease  shall  stand  uj)on  the  .same  tooting, 
as  to  limitation,   with  the  original  case;  but  this  privilege  of  dismi.s.sal 
and  renewal  shall  be  exercised  only  once  under  this  clause. 

On  Act  of  1806  repealed  :  1  Kelly,  32.  On  Act  of  1847:  13  Ga.,  53,  .300.  Petition  of  rerfiorari  ' 
23  Ga.,  8;  32  (Ja.,  4.35.  Where  sonic  of  the  parties  t';  the  .'•■iiit  di:-riiiHHed  are  not  barred:  32  Ga.,  448. 
Repealed  by  Act  of  March  IGth,  18G9  :  Adams  v«.  Adam.s,  J  uiy  term,  1872. 

§2933.  (2882.)   Claims  pleaded  as  set-off.     Where  any  matter  has  been 
pleaded  as  a  set-off  in  a  suit,  and  the  suit  is  dismissed,  or  the  case  is  p.'^r^// ^^It  of 
otherwise  disposed  of  without  a  hearing  upon  the   merits  of  the  set-off,  ^'^^•^-'^^«  i^-^"^- 
such  set-off  shall  not  be  barred  until  the  expiration  of  six  months  next 
after  the  time  of  such  disposition  of  such  suit. 

General  Note.— If  complainant  is  within  exceptions  he  must  state  it  in  his  bill:  8  Ga.,  237* 
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Section. 

2934.  Must  be  in  writing. 

2935.  Credit  on  note. 

2936.  Effect  of  new  promise. 


Section. 

2937.  By  partner. 

2938.  Ey  joint  contractor. 


|>a950,  (6.)  2542. 


§2934.  (2883.)  New  j^romise  must  be  in  writing.     A  new  promise,  in 
order  to  renew  a  right  of  action  already  barred,  or  to  constitute  a  point  p.^^^}!'^^'^* 
from  which  the  limitation  shall  commence  running  on  a  right  of  action 
not  yet  barred,  must  be  in  writing,  either  in  the  party's  own  handwriting, 
or  subscribed  by  him,  or  some  one  authorized  by  him. 

Must  be  in  writing:  20  Ga.,94;  22  Ga.,  343  :  32  Ga.,  602;  43  Ga..  187.  "  Subscribed  at :"  36  Ga., 
538. 

§2935.  (2884.)  JEffect  of  credit  on  note.  A  payment  entered  upon  a 
written  evidence  of  debt  by  the  debtor,  or  any  other  written  ackno^s'Iedg- 
ment  of  the  existing  liability,  is  equivalent  to  a  new  promise  to  pay. 

A  part  payment:  9  Ga.,  418;  14  Ga.,  641;  22  Ga..  343;  34  Ga..  245.  Indorsement:  9  Ga..  41S- 
Payment  by  principal  where  indorser  is  not  a  party :  30  Ga.,  479.  Payment  on  Sabbath  day :  31  Ga., 
601. 

§2936.  (2885.)  Effect  of  netv  promise.  A  new  promise  revives  or 
extends  the  original  liability  :  it  does  not  create  a  new  one. 

§2937.  (2886.)  New  promise  by  partner.     Afler  the  dissolution  of  a  Act  of  is.>5-'56, 
partnership,  a  new  promise  by  one  partner  revives  or  extends  the  part-  ^p-  -'^'  ^"• 
nership  debt  only  as  to  himself,  and  not  as  to  his  co-partners.  §1917. 

§2938.    (2887.)  By  joint  contractor.     In  cases  of  joint  or  joint  and  AetofiS5^5-'56, 
several  contracts,  a  new  promise  by  one  of  the  contractors  operates  onlv  ^'*  '  " 
against  himself. 

Promise  by  one:  9  Ga.,  467.    Payment  by  one  co-promiser :  14  Ga.,  641. 

General  Note. — It  should  contain  admission  of  existing  debt:  5  Ga.,  4S6:  6  Ga,.  5SS:  15  Ga., 
395.  Must  refer  plainly  to  particular  debt:  6  Ga..  21 ;  32  Ga..  119.  Province  of  iui-v:  6  Ga..  21  ;  16 
Ga.,  114  ;  32  Ga.,  119.  How  declared  on  :  6  Ga..  486 ;  9  Ga.,^  418 ;  12  Ga.,  615  ;  14  Ga..  661.  Fulfillment 
of  conditions  to  promise :  Il>.;  15  Ga.,  396;  19  Ga.,  82.  What  is  condition:  Ih.  Implied  promise : 
6  Ga.,  588 :  15  Ga.,  395.  Made  by  maker  to  prior  holder  of  note  may  be  sued  on  by  subsequent 
holder:  6  Ga.,  21 ;  7  Ga..  505.  Amendment,  showing  new  promise  :  9  Ga.,  4.  Letters  from  indorser  to 
holder  of  barred  note:  9  Ga.,  303.  Action  on.  under  short  form :  12  Ga..  615.  Statute  runs  from  new 
promise:  14  Ga.,  661.  Effect  of  several  promises:  76.  Evidence  as  to  new  promise:  15  Ga..  395 ; 
16  Ga.,  114.  As  to  actions  ex  cnv.trnctu  v^r^A  ex  deh'cto  :  16  Ga..  114.  Statute  applying  to  original 
demand  governs :  28  Ga..  310.  Demand  barred  and  renewed  by  new  promise  cannot  be  pleaded  as 
set-off  during  period  of  bar :  31  Ga.,  26. 
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CHAPTER  X. 


OF  BREACH  AND  DAMAGES. 


Skotiox. 
I'iVii*.  Bronoh  of  ontiro  contract,  etc. 
i>40.  Liquid.ited  diimagos. 
2;M1.  Ponnltios. 
'2^\2.  Kxponsc  of  litigation. 
2*.M-'^.  Kxompliiry  d;im;igos. 
1^44.  Koiuote  daiuiigos. 


Skctiox. 
'29i\  Interest. 
20k).  Npnnnal  damnpoa. 
2017.  ])iscretion  of  jury. 
20tS.  On  covenants,  etc. 
2040.  On  bond  for  titles. 
2950.  Necessary  expense. 
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§2039.  (28S8.)  Suits  for  breach  of  contraet  If  a  contract  be  entire, 
but  one  suit  can  be  maintained  for  a  breach  thereof;  but  if  it  be  severa- 
ble, or  if  the  breaches  occur  at  successive  periods  in  an  entire  contract 
(as  where  money  is  to  be  paid  by  instaUments),  an  action  will  lie  for  each 
breach ;  but  all  the  breaches  occurring  up  to  the  commencement  of  the 
action,  must  be  included  therein. 

§2940.  (2889.)  Liquidated  damages.  Damages  are  given  as  compen- 
sation for  the  injury  sustained.  If  the  parties  agree,  in  their  contract, 
what  the  damages  for  a  breach  shall  be,  they  are  said  to  be  liquidated, 
and  unless  the  agreement  violates  some  principle  of  law,  the  parties  are 
bound  thereby. 

Liquidation  of  damages  for  the  mere  non-payment  of  money :  26  Ga.,  403;  penalty  for  the 
same:  30  Ga.,  344.  Courts  will  relieve  against  damages,  when:  33  Ga.,  536.  Bound  by  liquidated 
damages  in  this  case  :  40  Ga.,  76.    What  are  liquidate  damages,  and  what  penalties :  44  Ga.,  123, 507. 

§2941.  (2890.)  Penalties.  Penalties  in  bonds  are  not  liquidated  dam- 
ages, and  even  if  called  such,  yet,  if  it  appears  unreasonable,  and  not  so 
actually  intended  by  the  parties,  the  law  will  give  only  the  actual  dam- 
ages; and  in  all  cases  where  the  damage  is  capable  of  computation,  and 
is  not  uncertain  in  its  character,  such  stipulations  will  be  declared  not  to 
be  penalties. 

Injunction  bond:  1  Kelly,  72.  Forthcoming  bond  :  29  Ga,,  110  What  is  a  penalty,  and  what 
stipulated  damages:  17  Ga.,  609;  33  Ga.,  533;  35  Ga..  226.  Intention  the  criterion :  30  Ga.,  347;  33 
Ga.,  536  ;  39  Ga.,  655.  What  constitutes  a  breach  of  bond :  29  Ga.,  139;  36  Ga.,  562.  Measure  of:  31 
Ga.,  289. 

§2942.  (2891.)  Expense  of  litigation.  The  expenses  of  litigation  are 
not  generally  allowed  as  a  part  of  the  damages;  but  if  the  defendant  has 
acted  in  bad  faith,  or  has  been  stubbornly  litigious,  or  has  caused  the 
plaintiff  unnecessary  trouble  and  expense,  the  jury  may  allow  them. 

Selma,  Rome  and  Dalton  Railroad  Company  vs.  Fleming,  January  term,  1873. 

§2943.  (2892.)  Exemplary  damages.  Exemplary  damages  can  never 
be  allowed  in  cases  arising  on  contracts. 

§2944.  (2893.)  Remote  damages.  Remote  or  consequential  damages 
^s.  704, 3072.  ^^G  not  allowed  whenever  they  cannot  be  traced  solely  to  the  breach  of 
the  contract,  or  unless  they  are  capable  of  exact  computation — such  as 
the  profits,  which  are  the  immediate  fruit  of  the  contract,  and  are  inde- 
pendent of  any  collateral  enterprise  entered  into  in  contemplation  of  the 
contract. 

Remote  damages  :  19  Gn..,  420  ;  25  Ga.,  386 ;  26  Ga.,  125;  30  Ga.,  576  ;  34  Ga.,  541.  What  damages 
too  remote:  39  Ga.,  655 ;  41  (ia.,  71 ;  43  Ga.,  601. 

§2945.  (2894.)  Interest.  In  all  cases  where  an  amount  ascertained 
would  be  the  damages  at  the  time  of  the  breach,  it  may  be  increased  by 
the  addition  of  legal  interest  from  that  time  till  the  recovery. 


93068. 


3074. 


Interest  allowed  :  1  Kelly,  469;  18  Ga.,  648  ;  30  Ga.,  422. 
damages  on  bond:  6  Ga.,  .303. 


Section  3570  does  not  apply  to  case  of 


§294G.  (2895.)  Nominal  damages.     In  every  case  of  breach  of  con- 
tract, the  other  party  has  a  right  to  damages;  but  if  there  has  been  no 
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Vjrc/.icAi  Mfi'l  (liiiriJiifRH. 


i'.'Ml. 


actual  damage,  th(3  plaintiff  c/du  mcovcr  rioinlnal  (]aniag(;.s  wliicli  will 
carry  the  costs.  J>iit  if*  the  defendant,  before  suit  is  hrou<^ht,  or  after- 
ward, and  before  trial,  tendcjrs  to  the  [)laintJff  as  niueli  or  more  than  he 
finally  recovers,  no  costs  shall  be  recovered  accruing  subserj^uent  to  the 
tender. 

Measure  of  damages  :  8  Ga.,  71 ;  27  Ga.,  87  ;  29  Ga.,  401  ;  30  Ga.,  423,  5G0 ;  ?A  (in.,  5.%;  40  Oa.,  76  ; 

42Ga.,  463;  44  Ga.,  19,  473. 

§2947.    (2896.)   Discretion  of  jury  as  to  dama//es.     The  question  of. 
damages  being  one  for  the  jury,  the  Court  should  not  interfere,  unless ''" 
the  damages  are  either  so  small  or  so  excessive  as  to  justify  the  infer- 
ence of  gross  mistake  or  undue  bias. 

Whether  damages  are  excessive :  10  Ga.,  37 ;  20  Ga.,  428  ;  23  Ga.,  222 ;  29  Ga.,  2^i4 ;  42  Ga.,  270. 

§2948.  (2897.)  On  covenants  of  warranty  to  land.  Upon  a  covenant 
of  warranty  of  title  to  land,  the  damages  should  be  the  purchase  money, 
with  interest  thereon  from  the  time  of  sale,  unless  the  jury  should  think,  |26o2, 2704, 
under  the  circumstances  'of  the  case,  that  the  use  of  the  premises  was 
equal  to  the  interest  on  the  money,  and  that  such  equitable  set-off  should 
be  allowed.  If  valuable  improvements  have  been  made,  the  interest 
should  be  allowed. 

Proof  of  eviction  :  4  Ga.,  593;  5  Ga.,  276  ;  33  Ga.,  45.  What  is  breach  of  warranty  of  title  :  4 
Ga.,  593;  25  Ga..  566.  This  section  stated  :  5  Ga.,  275.  Measure  of  damages  :  5  Ga.,  276  ;  7  Ga.,  228. 
19  Ga.,  497 ;  24  Ga.,  533 ;  32  Ga.,  13.  Attorney's  fees  in  such  suit :  28  Ga.,  571.  Scago  V8.  Bass,  Jan- 
uary term,  1873. 

§2949.  (2898.)  On  bond  for  titles.  Upon  breach  of  a  bond  for  title  to 
land,  the  value  of  the  premises  at  the  time  of  the  breach,  with  interest 
thereon,  should  be  the  measure  of  damages ;  but  if  the  vendee  has  bought 
up  the  outstanding  title,  the  actual  damage  sustained  by  him  only  can 
be  recovered. 

Measure  of  damages:  9  Ga.,  133;  17  Ga.,  602;  21  Ga.,  504;  22  Ga.,  62.  Field  vs.  Marlin,  July 
term,  1872.    Smith  vs.  Easom:  lb.    Mercer  vs.  Whitehead,  January  term,  1873. 

§2950.  (2899.)  Necessary  expense.  Any  necessary  expense  which  one 
of  two  contracting  parties  incurs,  in  complying  with  the  contract,  may  be 
recovered  as  damages. 

stated  in  19  Ga.,  416 ;  41  Ga..  71. 

General  Note. — Breach,  equity  jurisdiction  in  ease  of:  4  Ga.,  385.  Action  for  damages  lies, 
when  :  5  Ga.,  172 ;  11  Ga.,  154 ;  15  Ga.,  103  ;  25  Ga.,  391 ;  30  Ga.,  1,  330,  612,  866 ;  39  Ga.,  202.  Measure  of: 
8  Ga.,  71 ;  27  Ga.,  87  ;  29  Ga.,  461 ;  30  Ga.,  423,  560.  Persons  vs.  Hill,  March  term.  1864:  34  Ga..  5-36  ; 
40  Ga.,  76;  42  Ga.,  463.  Breach  of  contract  by  Ji,  where  A  hires  B  to  work  for  him  by  the  year  at 
stipulated  wages  :  8  Ga.,  190 ;  21  Ga.,  157.  What  constitutes  breach  :  14  Ga.,  135  ;  29  Ga..  137.  Un- 
liquidated damages  not  plead  as  set-off:  21  Ga.,  108.    Damages  for  unskillful  work  :  30  Ga.,  1. 
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General  principles  and  herein  of  fraud  and  deceit. 


TITLE  VIII. 

OF  TOETS,  OR  INJURIES  TO  PERSONS  OR  PROPERTY. 


Chapter  1. —  General  Principles  and  Herein  of  Frauds  etc. 
Chapter  2. — Of  Injuries  to  the  Person. 
Chapter  3. — Of  Injuries  to  Property, 
Chapter  4. —  Of  Defenses. 
Chapter  5. — Of  Damages, 


CHAPTER  L 


GENErvAL  PRINCIPLES  AND   HEREIN  OF  FRAUD  AND  DECEIT. 


Section'. 

Section. 

2^».^1.  What  are  iorta. 

2960.   Torts  to  wife.  etc. 

2Po2.  Iniurv  common  to  nil. 

29(51,  By  wife,  servant,  etc. 

2P-=v^.  F.-)iling  in  lofral  duty. 

2962.  By  employee. 

2954.  Private  duties. 

2963.  Ratification. 

21i.>5.  Election. 

2964.  Vicious  animals. 

^XyiS.  Privity. 

2965.  Dogs — liability  of  owner 

2^'57.  Fraud  and  damage. 

2966.  Frauds  by  acts  or  silence 

2958.  Deceit. 

2967.  Action  does  not  abate. 

2959.  Letters  to  obtain  credit. 

§2951.  (2900.)    What  are  torts.     A  tort  is  a  legal  wrong  committed 


J3063. 


It 


may 


be 


upon   the   person   or   property    independent   of  contract, 
eitlier — 

1.  A  direct  invasion  of  some  legal  right  of  the  individual. 

2.  Tlie  infraction  of  some  public  duty  by  which  special  damage  accrues 
to  the  individual. 

3.  The  violation  of  some  private  obligation  by  which  like  damage 
accrues  to  the  individual. 

In  the  former  case,  no  special  damage  is  necessary  to  entitle  the  party 
to  recover.     In  the  two  latter  cases  such  damage  is  necessary. 

§2952.  (2901.)  Ivjury  common  to  all.  Injury  in  common  with  the 
community,  though  to  a  greater  extent,  will  not  give  a  right  of  action 
for  the  infraction  of  some  public  duty.  It  must  be  some  special  damage 
to  the  individual  in  which  the  j^ublic  have  not  participated,  although 
liabhi  thereto. 

§2953.  (2902.)  Breach  of  legal  duty  gives  action.  When  the  law 
rcfpiires  one  to  do  an  act  for  the  benefit  of  another,  or  to  forbear  the 
doing  of  that  which  may  injure  another,  though  no  action  be  given  in 
fcxj)res.s  terms,  upon  the  accrual  of  damage  the  party  may  recover. 

§2954.  (2903.)  Breach  of  private  duties.  Private  duties  may  arise 
either  from  statute,  or  flow  from  relations  created  by  contract,  express  or 
implied.  The  violation  of  any  such  specific  duty,  accompanied  with 
damage,  gives  a  right  of  action. 

§2955.  (2904.)  Cases  of  election.  Wiien  a  transaction  partakes  of  the 
nature  both  of  a  tort  and  a  contract,  the  party  complainant  may  waive 
the  one  and  rely  solely  upon  the  other. 

Stated  in  6  Ga.,  -584;  7  Ga.,  191 ;  17  Ga..  105;  18  Ga..  293;  38  Ga..  216;  39  Ga.,  105. 
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General  principWiH  ;ind  herein  of  fniud  and  deceit. 


§2956.  (2905.)  Privity.  No  [)rivlly  is  ncwsHary  to  Huj)j)ort  an  action 
for  a  to7't,  but  if  tlic  ^or^  rcsultH  from  tfic  violation  of  a  <iuty  itself,  the 
(!Oiisequ(Mi(;e  of  a  contract,  the  ri(.»ht  of  action  in  confined  to  tlie  j)artics 
and  privies  to  tliat  (;ontract,  exc(;{)t  in  cas(!H  wlu;rc  the  j)arty  would  liave 
liad  a  I'ight  of  a(;tioii  for  the  injury  don(»,  in<l(;|)endent  of  the  contract. 

§2957.  (2906.)  Fraud  and  dama/ja  r/ive  arMon.  Fraud  by  one,  accom- 
panied with  damage  to  tlie  party  defrauded,  in  all  cases  gives  a  right  of 
action. 

stilled  ill  7  Ua.,4;M;  4i  Ga.,  Z37. 

§2958.  (2907.)  Deceit  Will  fid  misrepresentation  of  a  material  fact 
made  to  induce  another  to  act,  and  upon  which  lie  does  act  to  his  injury, 
v/ill  give  a  right  of  action.  Mere  concealment  of  sur;h  a  fact,  unless  Jj^^^*'^^'** 
doue  in  such  a  manner  as  to  deceive  and  mislead,  will  not  su])port  an 
action.  In  all  cases  of  deceit,  knowledge  of  the  falsehood  constitutes  an 
essential  element.  A  fraudulent  or  reckless  representation  of  a  fact  as 
true,  which  the  party  may  not  know  to  be  false,  if  intended  to  deceive,  is 
equivalent  to  a  knowledge  of  the  falsehood. 

Action  of  deceit :  2  Kelly,  66:  damages:  25  Ga.,  708.  Abates,  when :  26  Ga.,  246;  29  Ga.,  61. 
Knowledge  essential  element:  18  Ga.,  291,  404;  26  Ga.,  366:  32  Ga.,  382.  Fraudulent  representation 
defined  :  30  Ga.,  61.  Damages  for  false  representation:  30  Ga.,  948;  32  Ga.,  382.  Measure  of  dam- 
ages in  such  case  :  44  Ga.,  237. 

§2959.  (2908.)  Letters  to  obtain  credit.  No  action  shall  be  sustained 
for  deceit  in  representation  to  obtain  credit  for  another,  unless  such  mis- 
representation be  in  writing,  signed  by  the  party  to  be  charged  therewith. 

Action  lies,  when  :  4  Ga.,  95  ;  19  Ga.,  305,  310 ;  20  Ga.,  371 ;  24  Ga.,  454 ;  20  Ga.,  241 ;  28  Ga.,  392 ; 
30  Ga.,,90,  919. 

§2960.  (2909.)  Torts  to  wife,  etc.  Every  person  may  recover  for  torts 
committed  to  himself,  or  his  wife,  or  his  child,  or  his  ward,  or  his  ser- 
vant. 

Servant:  14  Ga.,  259.    Father  sue  for  injuries  to  son  :  15  Ga.,  349. 

§2961.  (2910.)  By  wife,  servant,  etc.     Every  person  shall  be  liable  for 
to7'ts  committed  by  his  wife,  and  for  torts  committed  by  his  child,  or  ser-?i9i6. 
vant  by  his  command,  or  in  the  prosecution  and  within  the  scope  of  his 
business,  whether  the  same  be  by  negligence  or  voluntary. 

Where  husband  and  wife  are  sued  in  the  same  action  for  tort  committed  during  coverture  :  11 
Ga.,  20.  Failure  to  exercise  authoritj'  to  prohibit  servant  is  to  permit:  14Ga.,138.  See,  also, 
Lindsay  vs.  C.  R.  R.  and  Banking  Co.,  July  term,  1872. 

§2962.  (2911.)  By  employee.  The  employer  is  not  responsible  for 
torts  committed  by  his  employee  when  the  latter  exercises  an  independent 
business,  and  in  it  is  not  subject  to  the  immediate  direction  and  control 
of  the  employer. 

Lindsay  vs.  C.  R.  R.  and  Banking  Co.,  July  term,  1872. 

§2963.  (2912.)  Ratification  of  torts.  By  ratification  of  a  tort  com- 
mitted for  one's  benefit,  the  ratifier  becomes  liable  as  if  he  commanded 
it;  otherwise,  if  the  act  was  done  for  the  benefit  of  a  third  person. 

Ratification  of  illegal  agency:  9  Ga.,  164. 

§2964.  (2913.)  Vicious  anhnals.  A  person  who  owns  or  keeps  a 
vicious  or  dan2;erous  animal  of  anv  kind,  and  bv  the  careless  manao-e- 
ment  of  the  same,  or  by  allowing  the  same  to  go  at  liberty,  another 
without  fault  on  his  part  is  injured  thereby,  such  owner  or  keeper  shall 
be  liable  in  damages  for  such  injury. 

§2965.  (2914.)  Bogs — owner  liable  for.  [If  any  dog,  not  being  at 
the  time  on  the  premises  of  the  owner,  possessor,  or  pei'son  having  charge 
thereof,  shall  kill  or  injure  any  hogs,  cattle,  sheep,  goats,  or  other  live 
stock,  the  property  of  any  other  person,  then  and  in  such  oise  the  owner 
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or  jx'rsou  possessing  or  having  snoh  dog  in  charge  shall  be  liable  to  be 

(a}Actj»ofistvVjiiKHl,  in  anv  Cv>urt  having  jurisiliction  thereof,  for  such  damages  as  may 

*^  liave  been  sustainal  bv  the  killing  or  maiming  of  any  hogs,  cattle,  sheep, 

goats,  or  other  live  stock  so  killed  or  injnred,  and  fall  costs  of  suit.]  (a.) 

§2iH)t).  (2015.)  Frauds  by  acts  or  silence.     A  fraud  may  be  committed 

bv  ai'ts  as  well  as  words ;  and  one  who  silently  stands   by  and  permits 

13176.  another  to  purchase  his  property  without  disclosing  his  title  is  guilty  of 

such  a  fraud  as  estops  him  from  subsequently  setting  up  such  title  against 

the  jMirchaser. 

Statod  in  0  Ua..  23  ;  30  Ga..  714 :  31  Ga..  544 ;  32  Ga.,  53 ;  41  Ga.,  162.  Obiter  dictum  on  this  sub- 
ject :  2^  Ga.,  421.  By  speaking  truth  literally  :  28  Ga.,  507.  See,  also,  Brown  vs.  Tucker,  January 
term.  1S73. 

§2967.  (2916.)  Action  does  not  abate  by  death,  ivhen.  No  action  for 
a  tort  shall  abate  by  the  death  of  either  party  where  the  wrong  doer 
received  any  benefit  from  the  tort  complained  of. 

Mfixim  that  personal  right  of  action  dies  with  the   person  applies  in  cases  of  tort:  9  Ga.,  69: 
does  not  apply  to  equity :  24  Ga.,   273.    Action  of  trespass  for  direct  and  forcible  injury  to  the 
property  of  the  plaintitl"  abates:   11  G.r.,  151.    Action  which  benefits  the  estate  of  the  wrong  doer  : 
17  Ga.,  495.    Action  of  deceit :  26  Ga.,  246 ;  29  Ga.,  61.    Slander :  33  Ga.,  80. 

General  Note. — Evidence  in  action  for  fraud  and  deceit:  6  Ga.,  584 ;  38  Ga.,  216.  Statutes 
pissed  for  suppression  of  fraud— how  construed  :  9  Ga.,  253.  Satute  of  limitations  :  26  Ga..  443:  35 
Ga..  2S0;  Cade  r«.  Burton.  January  term,  1873.  Settlement  of :  29  Ga.,  40  ;  32  Ga.,  173.  Fraud,  a 
question  for  the  jury  :  38  Ga.,  216. 


CHAPTER  II. 

OF  INJURIES  TO   THE  PERSON. 


Article  1. — Physical  Injuries. 

Article  2. — Reputation. 

Article  3. — Other  Injuries  to  the  Person, 


ARTICLE  I. 


PHYSICAL     INJURIES. 


24304. 


21*68.  Intention. 

X>69.  "What  is  tort  on  a  person. 

2970.  If  a  felony. 


Skcttoh. 

2971.  Homicide  of  husband  or  father. 

2972.  Diligence  of  plaintiff. 

2973.  Malpractice  of  Burgeon  or  physician. 


§2908.  (2917.)  Physical  injuries.  A  physical  injury  done  to  another 
gives  a  right  of  action,  whatever  may  be  the  intention  of  the  actor, 
nnless  he  is  justifiwl  under  some  rule  of  law.  The  intention  should  be 
considered  in  the  assessment  of  damages. 

§2969.  (2918.)  What  is  a  tort  on  person.  Any  violent  injury,  or 
attem])t  to  commit  a  physical  injury  illegally  upon  a  person  is  a  tort,  for 
wliich  damages  may  ])e  recovered. 

Kit'ht  of  keeper  of  tippling  house  to  defend  himself:  34  Ga.,  259. 

§2970.  (2919.)  If  a  felony,  must  be  prosecuted.  If  the  injury  amounts 
to  a  felony,  a,s  defined  by  this  Code,  the  person  injured  must  either  sim- 
ultaneously, or  concurrently,  or  previously,  ])rosecute  for  the  same,  or 
allege  a  good  excuse  for  the  failure  so  to  prosecute. 

Rnle  at  common  law:  5  Ga.,  404.  Where  the  injury  amounts  to  a  felony :  9  Ga..  555 ;  16  Ga,., 
2ffi.  Where  it  doea  not:  15  Ga.,  349;  30  Ga..  232.  Trover  for  property  stolen  in  Alabama  main- 
tainable without  first  prosecuting  thief :  13  Ga.,  315. 
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Article  2.— InjuricH  to  rcpuljition.— Lib<:l  »ri'i  j-lander, 

§2971.  (2920.)  Ifomicide  of  hushand  or  fafJter.     A  willow,  or  if  no 
widow,  a  cliild  or  childnjn,  may  •recover  for  the  hornieide  of  tlie  }iiiHi>and  Acf^of  im  a 
or  parent;  and  if  .suit  be   hrou^^lit  ])y  the  widow  or  (children,  and  the  iW- '56,  p.' iw. 
former  or  one  of  the  latUT  di(;s  jKindin^  th(;  aetion,  tlie  name  shall  .sur- 
vive in  the  first  ease  to  the  children,  and  in  tlie  latter  case  to  the  surviv- 
ing child  or  children. 

Actof  ISnO  docs  not  ropciil  Act  on«r,0:  2i  Gfi,,,  350.  McfiRuro  of  «l;.,rnri{<cs :  24  Gn.,  ?M:?Ji 
Oa.,  40i).  "Survive:"  42  (}ii,.,  22.'{.  llushiind  cnnriot  rc.cjivcr  for  iiornicido  of  hi«  wifo:  42  (in., 
332.  IIomici<lo  oocurrin^!:  in  AlaJjaiTiJi.  it  must  bo  allc(<cd  thiit  tlnj  Iji.wh  of  that  State  are  «irailar 
to  our  own:  43  (la.,  101,  and  S.,  R.  &  t).  K.  K.  Co.  vh.  Lacy,  January  term,  1873. 

§2972.  (2921.)  Diligence  of  plaintiff.  If  the  plaintiff  by  ordinary  care 
could  have  avoided  the  consequences  to  hims(;lf  caused  by  the  defendant^S;>,^J^ 
negligence,  he  is  not  entitled  to  recover.     But  in  other  cases  the  defend- 
ant is  not  relieved,  although  the  plaintiff  may  in  some  way  have  con- 
tributed to  the  injury  sustained. 

stated  in  18  Ga.,  679  ;  19  Ga.,  437;  27  Ga.,  358. 

§2973.  (2922.)  Malpractice  of  surgery  and  medicine.  A  person  pro- 
fessing to  practice  surgery,  or  the  administering  of  medicine  for  a  com- 
pensation, must  bring  to  the  exercise  of  his  profession  a  reasonable  degree 
of  care  and  skill.  Any  injury  resulting  from  a  want  of  such  care  and 
skill  will  be  a  tort  for  which  a  recovery  may  be  had. 

Physician's  skill :  30  Ga.,  245. 

General  Notk.— Measure  of  damages  for:  10  Ga.,  37 :  23  Ga.,  194 ;  27  Ga.,  358  :  28  Ga.,  157  ;  30 
Ga.,  248.  Where  one  falls  into  excavation  at  back  of  store  of  another :  44  Ga.,  251.  Evidence  in 
assault  and  battery  :  44  Ga.,  610. 


AETICLE  11. 

I'NJURIES   TO   EEPUTATION. 


Section  1. — Libel  and  Blander. 
Section  2. — Malicious  Prosecution, 


SECTIOK  E 


OF   LIBEL  AND   SLANDEE. 


Sectio:?. 

2974.  Libet- 

2975.  Malice. 

2976.  Publication. 

2977.  iSlander. 


Sectioi?. 

2978.  Charge  of  adultery  Vrlth  ncgl'O. 

2979.  Truth. 

2980.  Privileged  communications. 

2981.  Malicious  use  of. 


§2974.  (2923.)  Lihel.    A  libel  is  a  false  and  malicious  defamation  of 
another  expressed  in  print,  or  writing,  or  pictures^  or  signs,  tending  to  ^  , 
injure  the  reputation  of  an  individual,  and  exposing  him  to  public  hatred, "  "^ 
contempt,  or  ridicule.    The  publication  of  the  libelous  matter  is  essential 
to  a  recovery. 

§2975.  (2924.)  Malice.  In  all  actions  for  printed  or  spoken  defama- 
tion, malice  is  inferred  from  the  character  of  the  charge.  The  existence 
of  malice  may  be  rebutted  by  proof,  which  in  all  cases  will  go  in  mitiga- 
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tion  of  damages,  and  in  cases  of  privileged  communications,  will  be  in 
bar  oi^  the  rocH>verv. 

vJ2970.  i^li^^'J").)  VubUcation.  A  libel  is  published  so  soon  as  it  is  ooni- 
nuinicated  to  any  pei*son  other  than  the  party  libeled. 

v^2i^77.  (*202().)  Slamlcr.  Slander,  or  oral  defamation,  consists — first, 
in  imputing  to  another  a  crime  punishable  by  law;  or,  second,  charging 
liim  \vith  having  some  contagious  disorder,  or  being  guilty  of  some 
debasing  act  which  may  exclude  him  from  society;  or,  third,  in  charges 
made  on  another  in  reference  to  his  trade,  office,  or  profession,  calculated 
to  injure  him  therein;  or,  fourth,  any  disparaging  words  productive  of 
special  damage  flowing  natiu'ally  therefrom.  In  the  latter  case,  the  spe- 
cial damage  is  essential  to  support  the  action;  in  the  three  former,  damage 
is  inferred. 

As  to  the  t\illowing:  words  or  cliarpos:  "Whore:"  1  Kelly,  550.  Charge  of  gonorrhea:  2  Kelly. 
57.  "I  believe  (.liddens  burnt  the  camp  ground:"  4  Ga..  HGi.  "Rogue:"  21  Ga.,  399.  Charge  of 
fornication:  'J:.<  Ga., '-'Iti.  "  Tliieving  puppy :"  lit)  Ga.,  423.  Charge  of  "  perjury :"  34  Ga.,  434.  "They 
j're  not  worth  fifty  cents  in  the  dollar:"  41  Ga.,  538.  Words  imputing  crime:  44  Ga.,  568.  AVords 
not  actionable,  how  rendered  so:  25  Ga.,  40. 

§2978.  (2927.)    Charge  of  inter cowse  ivith  a  person  of  color.     Any 
^^ct  0    .  .,  p.  (.]|j^|.o'c  or  intimation  against  a  free  white  female  of  having  sexual  inter- 
coiu'se  witli  a  person  of  color,  is  slanderous  without  proof  of  special 
damage. 

yl/i/er,  before  Act  of  1859:  26  Ga.,  606. 

^4523^  §2979.  (2928.)    Truth  justifies.     The  truth  of  tlie  charge  made  may 

always  be  ])roved  in  justification  of  the  libel  or  slander. 

§2980.  (2929.)  Privileged  communications.  The  following  are  deemed 
^n'ivileged  communications : 

J.  Statements  made  bona  fide  in  the  performance  of  a  public  duty. 

2.  Similar  statements  in  the  performance  of  a  private  duty,  either  legal 
or  moral. 

3.  Statements  made  with  the  bona  fide  intent,  on  the  part  of  the  speaker, 
to  protect  liis  own  interest  in  a  matter  where  it  is  concerned. 

4.  Fair  and  honest  reports  of  the  proceedings  of  legislative  or  judicial 
bodies. 

J417.  o.  Comments  of  counsel,  fairly  made,  on  the  circumstances  of  his  case, 

and  tlie  conduct  of  parties  in  connection  therewith. 

6.  Comments  upon  the  acts  of  public  men,  in  their  public  capacity,  and 
with  reference  thereto. 

§2981.  (2930.)  Malicious  use  of  privileges.  In  every  case  of  privileged 
communications,  if  the  privilege  is  used  merely  as  a  cloak  for  venting 
})rivate  malice,  and  not  bona  fide  in  promotion  of  the  object  for  which  the 
privilege  is  granted,  the  party  defamed  has  a  right  of  action. 

Gkneral  Note. — Evidence  a.s  to  words  spoken  :  12  Ga.,  510.  Understanding  of  witness  received : 
]8G:i.,52.  Col  lorminm  iim\  innuendo :  19  Ga.,  588  ;  25Ga.,  40;  26Ga.,423.  Plea  of  justification  :  23  Gu., 
216;  27  Ga.,  378;  34  Ga.,  375.  Damages:  23  Ga.,  220;  31  Ga.,  315;  40  Ga.,  447;  44  Ga.,  157.  Evidence 
as  to  character:  23  (Ja.,  215;  34  Ga.,  375.  Evidence  of  speaking  of  other  words  when  received  :  23 
Ga.,  222.  Eviflenco  of  uncliastity :  31  (ia.,  309.  Evidence  of  malice:  31  (jJa.,  372.  Amount  of  defen- 
dant's property,  evidence  of:  32  Ga.,  372.  Charge  of  perjury  actionable  only  when  oath  wasadmin- 
i.-tered  Ijy  authorized  olTicer:  34  Ga,.,  434.  Bail  in  action  of :  36  Ga.,  180.  Slander  between  news- 
j»ap(;rs:  40(Ja.,  441.  Affidavit  of  United  Stales  official:  44  Ga.,  156.  Charge  of  Judge  that  "words 
arc  libeloua:"  44  Ga.,  383. 
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SECTION  II. 


MALICIOUS   PROSECirr I O X. 


2'M2.  Miilicious  proHocution. 

2983.  IVohiihlo  ciuso. 

2984.  PiVidonco  of  prosecutor. 

2985.  Grand  jurors  exempt. 


Skottov. 
'Z'M'i.  MoMsuro  of  (L'lma^os. 
2'.)H7.  JVl;i.lic(;  inferred. 
2988.  Wh!i,t  is  a  proneeution. 
2U89.  When  the  right  accrues. 


§2982,  (2931.)  3falkioiis  prosecution,  A  criminal  prosecution,  mali- 
ciously carried  on,  and  witliout  any  probable  cause  whereby  damage 
ensues  to  the  person  prosecuted,  gives  him  a  cause  of  action. 

§2983.  (2932.)  Probable  cause.  Want  of  probable  cause  shall  be  a 
question  for  the  jury,  under  the  direction  of  the  Court,  and  shall  exist 
when  the  circumstances  are  such  as  to  satisfy  a  reasonable  man  that  the 
accuser  had  no  ground  for  proceeding  but  his  desire  to  injure  the  accused. 

Evidence  as  to :  24  Ga.,  265 ;  31  Ga.,  334.    What  is  want  of  probable  cause :  30  Ga.,  522. 

§2984.  (2933.)  Evidence  of  prosecutor.  In  investigating  the  question 
of  probable  cause,  the  evidence  given  by  the  prosecutor  himself  upon  the 
criminal  prosecution,  may  be  submitted  to  the  jury  by  either  party,  the 
credibility  thereof  to  be  determined  by  them. 

§2985.  (2934.)  Grand  jurors  exempt.  No  member  of  a  grand  jur}' 
is  liable  to  an  action  for  a  malicious  prosecution  upon  a  presentment 
made  by  the  body ;  but  if  such  presentment  is  made  at  the  instigation  of 
a  third  person,  from  malice  on  his  part,  and  without  probable  cause,  he 
shall  be  liable  as  if  he  was  named  as  prosecutor. 

§2986.  (2935.)  Ileasure  of  damages.  The  recovery  shall  not  be  con- 
fined to  the  actual  damage  sustained  by  the  accused,  but  shall  be  regu- 
lated by  the  circumstances  of  each  case. 

§2987.  (2936.)  Malice  inferred,  when.  A  total  want  of  probable  cause 
is  a  circumstance  from  Avhich  malice  may  be  inferred,  but  such  inference 
may  be  rebutted  by  proof. 

§2988.  (2937.)  What  is  a  prosecution.  An'  inquiry  before  a  commit- 
ting Court,  or  Justice  of  the  Peace,  amounts  to  a  prosecution. 

§2989.  (2938.)  When  the  right  accrues.  The  prosecution  must  be 
ended  before  the  right  of  action  accrues. 

General  Note.— Costs:  20  Ga.,  839.  Proof  that  the  grand  jury  found  no  bill:  22  Ga..  237. 
PlaintiflF  must  show  want  of  probable  cause  and  malice  :  30  Ga.,  519.  Charge  as  to— when  proper : 
30  Ga.,  139.  Malice— prosecution  for  arson— evidence :  31  Ga.,  331.  Presumption  of  good  charac- 
ter: Ih.    What  is  proof  of  malicious  prosecution  :  Ih.,  and  30  Ga.,  139. 
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Article  S.— Other  torts  to  the  person. — False  imprisonment. — Malicious  arrest. 


ARTICLE  III. 


OTIIEE  TORTS  TO   THE   TERSOX. 


Section  1. — False  Imprisonment 

Section  2. — Jlalicioiis  Arrest, 

Section  3. — Xuisances  and  other  Injuries  to  Ilcalth. 


SECTION  L 


false  imprisonment. 


8?SS=«),  4364, 
4725. 


14725. 


Skctkix. 
^^M).  Definition. 
2^.t91.  Under  Avurrant. 


Section, 
2992.  Joint  act  of  several. 


§2990.  (2939.)  Dtfinition  of  false  imjwisonment.  False  imprisonment 
consists  in  the  unlawful  detention  of  the  person  of  another,  for  any 
length  of  time,  whereby  he  is  deprived  of  his  personal  liberty. 

§299L  (2940.)  Under  tcarrant.  If  the  imprisonment  is  by  virtue  of 
a  warrant,  neither  the  party  bona  fide  suing  out,  nor  the  officer  who  in 
good  faith  executes  the  same,  is  guilty  of  false  imprisonment,  though  the 
warrant  be  defective  in  form,  or  be  void  for  want  of  jurisdiction.  In 
such  cases  the  good  faith  must  be  determined  from  the  circumstances  of 
each  case.  The  same  is  true  of  the  judicial  officer  issuing  the  warrant, 
the  presumption  being  always  against  him  as  to  good  faith,  when  he  has 
no  jurisdiction. 

§2992.  (2941.)  Suit  for  joint  act  of  several.  If  the  imprisonment  be 
tlie  act  of  several  persons,  the  party  may  sue  them  jointly  or  separately, 
and  if  jointly,  all  shall  be  responsible  for  the  entire  recovery. 

General  Note. — False  imprisonment:  See  Johnson  vs.  Americus,  July  term,  1872. 


SECTION  11. 


MALICIOUS       ARREST. 


6Rrv7<y7T. 
'2Smi.  definition. 
2094.  Malice. 


Section. 
2995.  Probable  caupe. 
2900.  Person  exempt. 


§2093.  (2942.)  Definition.  An  arrest  under  process  of  law,  without 
probable  cause,  wlien  done  maliciously,  gives  a  riglit  of  action  to  the 
party  arreste<l. 

§2994.  (2943.)  Malice,  Malice  may  consist  in  personal  spite,  or  in  a 
general  disreganl  of  the  right  consideration  of  mankind,  directed  by 
chance  against  the  individual  injured. 

§299o.  (2944.)  Prohahle  cof^Jise.  ^^Want  of  probable  cause"  is  tli.e 
same  in  this  action  as  in  "malicious  prosecution.'^ 

§2906.  (2945.)  Fej\son  exempt.     The  willful  arrest,  under  civil  pro- 
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cess,  of  a  person  exomi)t  by  law  from  such  arrest,  shall  be  iiQ(smvA  mali- 
cious until  the  TOiitrary  in  jmyvitd. 


SECTION  III, 


NUISANCES  AND  OTHER  INUIilES  TO  IIEALTIK 


51.-] 


2i)97',  Public  or  jprivato. 

2998.  Special  damnf^o. 

2999.  Injury  to  person  or  p'rop^erty. 

3000.  What  is  a  nuisamce. 
3001*  Eight  of  alienees. 


Skotiow. 
.'^.0)2.  Injunotion. 
300.''>.  IJiiwholc'somc  proviKions» 
:^004.  Afliiltcratod  (Irucs. 
3005.  Mistake  of  <lruggist> 


§2^97.  (2946.)  PMk  and  private.  Nuisances  are  cither  public  or 
private.  A  ])ublic  nuisance  is  one  which  damages  all  persons  wlio  come 
within  the  sphere  of  its  operation,  though  it  may  vary  in  its  eff<icts  on 
individuals.  A  private  nuisance  is  one  limited  in  its  injurious  effects  to 
one  or  a  few  individuals.  Generally,  a  public  nuisance  gives  no  right  of 
action  to  any  individual,  but  must  be  abated  by  a  process  instituted  in 
the  name  of  the  State,  A  private  nuisance  gives  a  right  of  action  to  the 
person  injured. 

Private  nttisance  defined:  7  Ga,,  296;  Persons  «.<?.  Hill,  March  term,  1S64  What  is  public  nui- 
sance :  15  aa.,  39 ;  17  Ga.,  136 :  28  Ga.,  398  ;  30  Ga.,  506 ;  33  Ga.,  601 ;  38  Ga.,  541  ?  39  Ga„  725 ;  42  Ga.. 
631.  Public  nuisance  subject  of  indictment  only  unless  a  party  suffer  particular  damage :  28 
Ga„  398. 

§2998.  (2947.)  Special  damage.  If,  however,  a  public  nuisance  causes 
special  damage  to  an  individual,  in  which  the  public  do  not  participate^ 
such  special  damage  gives  a  right  of  action. 

§2999.  (2948.)  Injury  to  person  or  property  by  nuisance,  A  private 
nuisance  may  injure  either  the  person  or  property,  or  both,  and  in  either 
case  a  right  of  action  accrues. 

§3000.  (2949.)  What  is  a  nuisance,  A  nuisance  is  anything  that 
worketh  hurt,  inconvenience,  or  damage,  to  another;  and  the  fact  that 
the  act  done  may  otherwise  be  lav/ful,  does  not  keep  it  from  being  a  nui- 
sance. The  inconvenience  complained  of  must  not  be  fanciful,  or  such 
as  would  aWect  only  one  of  fastidious  taste,  but  it  must  be  such  as  would 
aifect  an  ordinary  reasonable  man. 

Nuisance  defined  :  9  Ga.,  425 ;  39  Ga.,  725.    On  this  section  :  42  Ga.,  636. 

§3001.  (2950.)  Right  of  alienee.  The  alienee  of  a  person  owning  the 
property  injured,  may  sue  for  a  continuance  of  the  nuisance;  so  the 
alienee  of  the  property  causing  the  nuisance  is  responsible  for  a  contin* 
nance  of  the  same.  In  the  latter  case,  there  must  be  a  request  to  abate 
before  action  brought. 

Stated  in  7  Ga.,  297. 

§3002.  (2951.)  Injunction.  AVhere  the  consequences  of  a  nuisance 
about  to  be  erected  or  commenced  will  be  irreparable  in  damages,  and 
such  consequences  are  not  merely  possible,  but  to  a  reasonable  degree  cer- 
tain, a  Court  of  equity  may  interfere  to  arrest  a  nuisance  before  it  is 
completed. 

Raising  mill-dam  injurious  to 

ii 


Erection  of  livery  stable  near  hotel:  9  Ga.,  425:  10  Ga.,  336.  Raising  mill-dam  injurious  t 
health  :  18  Ga.,  528 ;  41  Ga..  135  ;  44  Ga..  617  :  structure  not  prima  facie  nuisance  :  20  Ga..  5:^7  ;  28  Ga 
30.    May  arrest  public  nuisance:  30  Ga,,  506;  33  Ga.,  601;  42  Ga.,  631.    Persons  vs.  Hill,  Marc- 


term,  1864 


§3003.  (2952.)  Sale  of  umcholesomc  provisions.    A  pei'son  who  know- 
ingly or  carelessly  sells  to  another  unvrholesome  provisions  of  any  kind, 
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the  Joilvt  boiiiiT  unknown  to  the  purchaser,  and  damage  results  to  the 
jHuvhaser,  or  liis  family,  or  his  property,  such  person  shall  be  liable  in 
daniaiTOS  for  such  injury. 

^'>004.  (2953.)  Adulf crated  d/Kg.^.  A  person  wlio,  knowingly  or  care- 
lesslv.  by  liimsolf  or  his  agents,  sells  to  another  adulterated  drugs  or  liq- 
uors, by  the  use  of  which  damage  accrues  to  the  purchaser,  or  his  patients, 
or  his  family,  or  his  property,  shall  be  liable  in  damages  for  the  injury 
done. 

^3005.  (2054.)  3Iistal'c  of  dn((jgi,^f.  If  a  vendor  of  drugs  and  med- 
icines, by  himself  or  his  agent,  either  knowingly  or  negligently  furnishes 
the  wrong  article  or  medicine,  and  damage  accrues  from  the  use  of  the 
drug  or  medicine  furnished,  to  the  purchaser,  or  his  patients,  or  his  fam- 
ily, or  his  property,  the  vendor  shall  respond  in  damages  for  the  injury 
done.  If  death  ensues  to  the  purchaser,  in  any  case  arising  under  this 
or  the  two  foregoing  paragraphs,  the  right  of  action  shall  be  to  the  widow 
01'  children,  as  prescribed  in  cases  of  piiysical  injuries. 

VtKNKRai,  Note.— Party  cannot  acquire  riprht  to  maintain  nuisance  by  prescription:  7  Ga.,  327. 
Phinizy  vs.  Aucusta.  July  term.  1872.  Plaintitt'  must  prove  possession  of  property  injured  :  7  Gra., 
'29:.  Power  of  city  council  as  to  nuisance  :  6  (hi.,  1  ;  9  Ga.,  281 ;  38  Ga.,  546  ;  40  Ga.,  87  ;  42  Ga.,  631. 
Landlord  when  liable  for  nuisance  :  38  Ga.,  542;  44  Ga.,  489.  Tenant,  when  :  lb.  Costs  of,  who  liable 
f'.r:  41  (ia..  135.  To  divert  or  obstruct  a  water  course  is  a  private  nuisance:  Persons  vs.  Hill, 
March  term,  18(>t.    Use  of  street  by  railroad:  44  Ga.,  547. 


SECTION  lY. 


OF   INDIRECT   INJURIES   TO   THE   PERSON. 


Secttox. 

3«X»6.  Negligence  by  trustee. 

3007.  Abilueting  or  harboring  wife. 

3008.  Criminal  conversation. 

3009.  Seduction  of  daughter. 


Section. 

3010.  Furnishing  liquor  to  minor  son. 

3011.  Or  gaming  with  him. 

3012.  Procurer  of  wrong,  etc. 


§3006.  (2955.)  Negligence  by  trustee.  In  every  case  of  trust  or  con- 
fidence reposed,  in  consideration  of  a  reward  paid  or  promised,  negligence 
in  the  person  trusted^  to  the  injury  of  the  other,  will  give  a  right  of 
action. 

§3007.  (2956.)  Abducting  or  harboring  tvife.  A  husband  has  a  right 
of  action  against  another  for  abducting  or  harboring  his  wife.  Furnish- 
ing shelter  and  food  to  a  wife  driven  from  her  home  by  cruel  treatment 
is  an  act  of  humanity,  and  gives  no  right  to  the  husband. 

§3008.  (2957.)  Criminal  conversation.  Adultery,  or  criminal  conver- 
sation witli  a  wife  gives  a  right  of  action  to  the  husband.  In  such  cases 
pror)f  of  the  marriage  may  be  made  by  general  reputation,  and  the  par- 
ties living  together  as  man  and  wife. 

When  it  i.s  necessary  to  show  connivance  of  husband :  30  Ga.,  891. 

§3009.  (2958.)  >Seduction  of  daughter.  The  seduction  of  a  daughter, 
unmarried  and  living  with  her  parent,  whether  followed  by  pregnancy  or 
not,  gives  a  right  of  action  to  the  father,  or  to  the  mother,  if  the  father 
be  dead,  or  absent  permanently,  or  refuses  to  sue.  No  loss  or  service 
need  be  alleged  or  proved.  The  seduction  is  the  gist  of  the  action,  and 
in  well  defined  cases  the  damages  should  be  exemplary. 

Right  of  action  abates  on  death  of  person  :  9  Ga.,  09.  Before  the  Code,  proof  of  loss,  etc.,  was 
required:  11  Ga.,  G0.'5.  iJarnages:  //>.  Whether  homicide  of  seducer  falls  under  section  4334,  is 
qufj'tion  for  jury:  '/.)  Ga.,  723.  What  evidence  admissible  in  such  case:  Jb.  Filing  declaration 
lor  does  not  authorize  att.aehment  p^ndonte  lite:  37  Ga.,  34.  Dying  declaration  of  daughter  not 
a<Jmu!?ible  in  suit  by  father  ;  39  Ga.,  223. 
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§3010.  (2059.)  Furnishifi//  Ihpior  to  minor  f(on.  A  fnUicr,  or  If  tljo 
fjitlier  l)c  (lead,  a  mother  shall  havo  a  riglit  oi'  action  against  nny  pornon 
who  sells  or  furnishes  si)irItiJoiis  llrniors  to  his  or  her  son  under  age,  for 
his  own  use,  and  without  his  or  her  permission. 

§3011.  (29()0.)  G<um'm(/  with,  mi/nor  son.  A  like  rl(.dit  of  aetlon  hIjjiH 
accrue  against  any  jXirson  who  shall  phiy  and  bet  at  any  game  of  elianee 
with  a  minor  son  for  money  or  other  thing  of  value. 

§3012.  (2901.)  Procurer'  of  vrrong  in  joint  wronrj-doer.  In  all  cuscs 
he  who  mali(;iously  procures  an  injury  to  })e  done  to  another,  whether  it 
be  an  actionable  wrong  or  a  breac^h  of  (;ontract,  is  a  joint  wrong-doer,  and 
may  be  sued  either  alone  or  jointly  with  the  actor. 

General  Note. — Arrost,  uniiuthorizcd:  13  Ga,.,  08,  Injury  efFoctod  by  \)r()oj'.}t^  of  Court  of 
competent  jurisdiction  :  13  Ga  ,  260.  When  the  process  is  irregular:  lb.  Procuring  upon  insuffi- 
cient information  search  warrant :  lb. 


CHAPTER  III. 

OF  INJURIES  TO  PROPERTY. 


Article  1. — To  Real  Estate. 
Article  2. — To  Personalty  Generally, 
Article  3. — To  Railroad  Companies. 


ARTICLE  I. 


TO    REAL    ESTATE. 


Section. 

3013.  Interfering  with  enjoyment,  etc. 

3014.  Right  of  possession. 

3015.  Bare  possession. 

3016.  Bare  title. 

3017.  Disputed  possession. 

3018.  Water  courses. 

3019.  Underground  streams. 


Section. 

3020.  Rights  aboA^e  and  below  surface. 

3021.  Right  of  wny  or  of  common. 

3022.  Right  of  telegraph  companies. 

3023.  Right,  how  exercised. 

3024.  Compensation,  how  assessed. 

3025.  Slander  of  title. 


§3013.  (2962.)  Interfering  loith  enjoyment  of .  The  right  of  enjoyment 
of  private  property  being  an  absolute  right  of  every  citizen,  every  act  of 
another  which  unlawfully  interferes  with  such  enjoyment,  is  a  cause  of 
action. 

Right  of  action  under  this  section :  44  Ga.,  547. 

§3014.  (2963.)  Right  of  possession.  The  bare  right  of  possession  to 
lands  authorizes  their  recovery  by  the  owner  of  such  right,  and  also  dam- 
ages for  the  withholding  of  the  right. 

§3015.  (2964.)  Bare  possession.    The  bare  possession  of  land  author- 
izes  the  possessor  to  recover  damages  from  any  person  who  wrongfully, """    '  '^    " 
in  any  manner,  interferes  with  such  possession. 

Action  by  one  who  has  not  the  legal  title,  sustained :  23  Ga.,  590.    Section  cited :  41  Ga.,  4^2. 

§3016.  (2965.)  Bare  title.  The  person  having  title  to  lands,  if  no  one 
is  in  actual  possession  under  the  same  title  with  him,  may  maintain  an 
action  for  a  trespass  thereon;  and  if  a  tenant  be  in  possession,  and  the 
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trosjxiss  Ik'  such  as  in j ares  the  freehold,  the  owner,  or  a  remainderman,  or 
reversioner,  may  still  maintain  trespass. 

Soo  40  (.ia..  4S1 ;  A  A"  G.  R.  R.  Co.  vs.  Fuller,  January  term,  1873. 

§301 7.  (296G.)  Disputed  possession.  Where  two  persons  claim  to  have 
actual  i^ossession  oi'  the  same  land,  he  is  deemed  in  possession  who  has  the 
k-oal  title,  and  the  otlier  is  a  trespasser. 

>:^:>01S.  (29G7.)  Wafer  courses.  The  owner  of  land  is  entitled  to  the 
fi \v  and  exehisive  enjoyment  of  all  water  courses,  not  navigable,  flowing 
over  his  land ;  and  the  diverting  of  the  stream,  wholly  or  in  part,  from 
the  siune,  or  the  obstructing  thereof  so  as  to  impede  its  course  or  cause  it 
to  overflow  or  injure  his  land,  or  any  right  appurtenant  thereunto,  or  the 
adulterating  thereof  so  as  to  interfere  with  its  value  to  him,  is  a  trespass 
upon  his  jn'opertv. 

§3019.  (2968.)  Underground  streams.  The  course  of  a  stream  of  water 
iniderground,  and  its  exact  condition  before  its  first  use  are  so  difficult  of 
ascertainment,  that  trespass  cannot  be  brought  for  any  supposed  inter- 
terence  with  the  rights  of  a  proprietor. 

§3020.  (2969.)  Rights  above  and  beloiv  the  surface.  The  owner  of 
realty  having  title  downwards  and  upwards,  indefinitely,  an  luilawful 
interference  with  his  rights,  below  or  above  the  surface,  alike  gives  him 
a  right  of  action. 

§3021.  (2970.)  Right  of  ivay,  etc.  The  unlawful  interference  with  the 
right  of  way,  or  of  common,  is  a  trespass  to  the  party  entitled. 

§3022.   Telegraphs  may  occupy  right  of  way  of  railroads.   [Any  person 

r-  )A  t  f  28th  *^''  ^^y  ^^^^y  incorporated  telegraph  company  having  the  right  to  do  busi- 

.ian..  187:\        ness  in  this  State,  shall  have  the  right  to  construct,  erect  and  maintain 

upon  tlie  right  of  way  of  the  several  railroad  companies  in  this  State,  and 

along  the  lines  thereof,  their  posts,  fixtures,  and  Avires,  and  to  operate  the 

same.]     (a.) 

On  Act  of  1872,  see  S.  W.  R.  R.  Co.  vs.  S.  &  A.  Tel.  Co.,  July  term,  1872. 

§3023.  Such  occupation  regulated.    [Said  fixtures,  posts  and  Mares  shall 

1)6  erected  at  such  distances  from  the  tracks  of  said  railroads  as  will  pre- 

(b)  Act  of  28tb  ^'^^^^  ^^y  ^^^^  ^^^  damages  to  said  railroad  companies  by  the  falling  of  said 

Jan.,  187;^.        fixtures,  posis  or  wires  upon  said  railroad  tracks;  and  such  telegraph  com- 

j)anies  shall  be  liable  to  said  railroad  companies  for  all  damages  resulting 

from  a  failure  to  comply  with  the  provisions  of  this  section.]     (b.) 

§3024.  Compensation  J  how  assessed,  [\yhenever  any  person  or  tele- 
graph company  may  hereafter  propose  to  construct  a  telegraph  line  upon 
the  riglit  of  Avay  of  any  railroad  company,  or  have  heretofore  constructed 
in  -whole  or  in  part  a  telegraph  line  upon  the  right  of  way  of  any  rail- 
road com})any,  and  the  amount  of  compensation  for  the  right  of  way  so 
tak'cn  cannot  be  agreed  upon  between  said  person  or  telegraph  company 
and  the  railroad  company,  the  said  amount  shall  be  determined  as  fol- 
low.s:  the  railroad  company  shall  select  one  commissioner,  and  the  person 
or  telegraph  company  shall  select  another,  and  these  two  shall  select  a 
third;  and  th(;  three  persons  thus  selected,  or  a  majority  of  them,  shall 
<lctermine  said  amount,  and  the  same  shall  be  paid  by  the  person  or  tele- 
graph company  to  the  railroad  company.  The  award  of  such  commis- 
sioners shall  be  returned  by  them,  within  ten  days  after  making  the  same, 
to  the  Superior  Court  of  the  county  wherein  is  situated  the  principal 
office  of  said  railroad  company,  and  shall,  upon  motion,  be  made  the 
judgment  of  said  Court — upon  which  judgment,  execution  may  issue 
against  the  property  of  said  person  or  telegraph  company:  Provided^  that 
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cither  party  may,  upon  notice  to  the  opposite  party,  witliin  ten  days  after 

tlio  reiiditioii  of  said  award,  file,  in  .said  Sup(;jior  Cjourt,  rjhjeetions  to  the 

same;  and  upon  said  objeeticm.s  an  issu(;  shall  Ix;  made  up,  and  tlie  same 

sliall  be  tried  and  determincid,  at  th(;  first  term,  by  tlie  Court  and  jury  as 

in  other  eases  at  law:  and  provided  furiJwry  that  in  all  eases  where  an 

appeal  shall  be  taken  from  tin;  award  of  said  eommissiojiers,  and  the  said 

person  or  telegraph  comj)any  shall  have  tendered  to  the  railroad  com})any 

the  amount  of  said  award,  such  j)erson  or  telegra[)h  eomj)any  shall  ^>^U(i)A<it<>i'Ath 

authorized  to  proceed  in  the  (jonstruetion  of  said  teh'graph  line  upon  the  •^^"-  •""'^ 

right  of  said  railroad  upon  giving  to  said  railroad  eom[)any  bond  with 

good  security,  in  an  amount  to  be  fixed  by  the  Judge  of  said  Court,  for 

the  payment  of  the  amount  which  may  be  awarded  by  the  jury  upon  the 

trial  of  said  appeal.]     (c.) 

§3025.  (2971.)  Slander  of  title.  The  owner  of  any  estate  in  lands  may 
maintain  an  action  for  libelous  or  slanderous  words,  falsely  and  mali- 
ciously impugning  his  title,  if  any  damage  has  accrued  to  him  therefrom. 

General  Notr. — When  plaintiff  in  trespass  shows  by  his  own  evidence  pnrnraount  title  in 
another:  9  (ia.,  160.  Unauthorized  levy:  12  Ga.,  613;  13  (la,.,  389;  27  Ga.,  300;  .35  Ga.,  2.04;  ?Ji  Ga., 
93.  Defendant  may  clnim  the  Iocuh  in  quo  to  be  his  own  or  that  of  another  by  whose  authority  he 
entered:  18  Ga.,  539.  Plaintiff  in  ejectment  may  recover  damages  for  trespasses:  19Ga.,  583;  and 
such  recovery  is  a  bar  to  action  of  trespass  q.  c:if.  :  Jb.  Trespasser  on  ferries  :  20  Ga.,  .523.  Opening 
road  which  has  ceased  to  be  a  public  road :  22  Ga.,  369.  Count  in  case  added  to  count  in  trespass  : 
23  Ga.,  590.  Amendment  of  declaration  in  :  Ih.  Recovery  of  proceed*s  and  profits  of  land  by  one 
who  has  not  the  legal  title:  lb.  Attorney  directing  levy  of  attachment:  28  Ga..  297.  Venue  of 
action  of  trespass  <7.  c./.  .•  34  Ga.,  509.  Of  trespass  against  railroad  company :  35Ga.,  144.  Right  of 
action  for,  merged  in  contract  of  record,  when:  35  Ga.,  72;  against  Justice  Inferior  Court  seizing 
property  under  sections  1390  and  1391  of  the  Code  :  37  Ga.,  277.  This  Article  cited  :  37  Ga..  281.  In 
suit  for  cutting  timber  from  vacant  land,  plaintiff  must  prove  good  title  in  himself:  40  Gu.,  479. 
Trespass  by  corporation:  lb.    Injury  to  right  of  common  of  pasturage  :  44  Ga.,  582. 


ARTICLE  11. 


OF   IXJUEIES   TO  PERSONALTY    GENERALLY. 


Section. 

3026.  Injury  to  possession. 

3027.  Mere  possession. 

3028.  Trover. 


Section. 

3029.  Trespass, 

3030.  In  cases  of  bailment. 

3031.  Remainder  interest. 


§3026.  (2972.)  Injury  to  possession.    The  owner  of  personalty  is  enti- 
tled to  the  possession  thereof.     Any  deprivation  of  such  possession  is  a  2*^'  ---^ 
tort  for  which  an  action  lies. 

§3027.  (2973.)  Here  possession.    Mere  possession  of  a  chattel,  if  with- 
out title,  or  wrongfully,  will  give  a  right  of  action  for  any  interference  go^ss. 
therewith,  except  as  against  the  true  owner  or  the  person  wrongfully 
deprived  of  possession. 

Mere  possession :  18  Ga.,  679. 

§3028.  (2974.)  Trover.    Trover  may  be  used  as  a  form  of  action  to 
recover  the  possession  of  chattels,  an  alternative  verdict  in  damages  to  be„       ..,,.,. 
discharged  on  delivery  of  the  property,  being  taken;  but  it  shall  not  be a^7, 3077r3^.:i>. 
necessary  to  prove  any  conversion  of  the  property  where  the  defendant  is  ^'^'^'  ^^* 
in  possession  when  the  action  is  brought. 

Plaintiff  must  have  a  general  or  special  property  :  1  Kelly,  381.  (Trover  by  administrator  for 
wife's  separate  estate:)  lb.  Letters  of  administration  must  be  produced,  when:  2  Kelly,  lie. 
Purchase  of  property  of  another  at  sheriff's  sale,  and  use  thereof:  lb.  Conversion— any  act  of 
defendant  inconsistent  with  right  of  property  and  possession  :  1  Kellv,  3S1.  Bv  tenant  in  common  : 
2  Kelly,  330:  4Ga..  428;  6Ga..  84;  7  Ga..  517 ;  2S  Ga.,  469;  2^1  Ga..  298;  against  seller  refusing  to 
deliver  goods:  5  Ga.,  172.  Will  as  evidence  of  title:  6  Ga..  443;  26  Ga..  447.  Possession  with 
claim  of  title  adverse  to  true  owner  is  conversion  :  8  Ga..  61.  Conversion — storage  of  goods  at 
warehouse  at  expense  of  owner  without  notice  of  their  arrival :  14  Ga..  278.  Count  in  troVer  can- 
not be  joined  with  one  in  trespass:  lOGa.,  384.  Use  of  property  of  lender:  11  Ga..  106.  Tro- 
ver does  not  lie  against  ward  for  property  given  up  to  guardian  on  settlement:  12Ga.,121.  Tro- 
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3075. 


^2091,  2129. 
2U1. 


vcr  substitute  for  th'tinue  :  1"  Cn..  "15.  Trover  for  property  stolen  in  Alnbania  maintainable  -with- 
out first  proserutin.ir  thief  to  eonviotion:  //).  Aihnissions  of  p;irty  in  possession  a>;'ainst  his  title  : 
lo  (ta..  ol.^;  l.'i  (.In..  5v"\  Conversion  of  property  by  admistrator :  I'Uia..  189.  Trover  in  favor  of 
lender:  lt>  (t:>..  L\K  KtVeet  of  .iudiijuent  in  ehiim  ease:  li)  Ua.,  402.  Abatement  of :  17  Ga..  405 
Lonn  to  daujrhter  and  husband  at  her  death  to  pass  to  other  danirhter  :  18  (Ha.,  570.  Disclaim  of 
t^t'o  by  third  person  where  snv.'l\  title  is  relied  on:  19  da.,  l!8(i.  AVhere  defendant  exehanjres  plain- 
till"*!:  wncoii  t'or  another  and  otVered  the  latter  to  him  :  20  (la.,  42li.  Some  eases  require  trover: 
Jh.  >Vhere  plaintitl"  failed  to  prove  lepra!  title J:o— new  trial  srranted:  28  (Ja.,  08.  Against 
overseer  t\>r  slaves  in  his  possession:  28  (Ja.,  407.  Matter  in  issue  is  title  to— not  consid- 
eration: 24  (la..  48-5.  Note  evidence  of  its  own  value:  //).  One  of  co-plaintitfs  stricken  from 
deolrtratit>n  upon  motion  of  plaintitf :  24  (la..  518.  Trover  by  administrator  a.fxainst  vendee  of 
iiis  intestate's  son : '  25  (la..  28.  Presumption  as  to  possession:  25  (la.,  29.  Taking  of  cot- 
ton by  boat  from  river  bank  without  authority:  26  (la..  619,  Trover  by  cestui  que  tr-vsts : 
28  (la..  469.  Where  two  are  sued,  and  conversion  is  proved  only  against  one:  lb.  Where 
pl.iintitl"'s  title  is  tViiudulent  no  recovery:  28  (la.,  507.  Deed  from  one  Avho  had  no  title  to  plain- 
tiff: 21'  (la..  52;'.  Purchase  of  ]>roperty  estate  before  grant  of  administration  on:  80  (la.,  296.  Tro- 
ver for  property  bousrlu  before  administration  :  80  (la..  296.  Disclaimer  of  title  may  be  retracted, 
when  :  o2  (la.,  t><v5.  Trover  against  deputy  marshal  who  levied  .fi.fa.  against  A  on  property  of  B  : 
To  (la..  186.  Conversion  of  slaves  i->rior  to  emancipation  :  lb.  Possession  of  property  awarded  to 
party  under  possessory  warrant:  38  Ga..  250.  What  evidence  of  possession  sufficient:  43  Ga.,  323. 
Trover  against  warehouseman:  43Ga..  l67.  Evidence  in  :  44  Ga.,  302.  See,  also,  Seagovs.  Pom- 
troy,  July  term,  1872;  Savage  vs.  Smythc,  January  term,  1873 ;  Southern  Express  Company  vs. 
Palmer:  Jb, 

§3029.  (2975.)  Trespass,  Any  abuse  of  or  damage  done  to  the  per- 
sonal property  of  another  unlawfully,  is  a  trespass  for  which  damages 
may  be  recovered. 

Plaintiff  need  not  prove  possession:  10  Ga.,  384,  Count  in,  cannot  be  joined  with  count  in 
trover:  76.  Costs  in  actions  for:  11  Ga.,  137.  Abatement  of  action:  11  Ga.,  151.  Removing  cotton 
put  by  one  on  land  of  another:  23  Ga,,  145.  Destruction  of  stock  on  uninclosed  river  bottom  land: 
2>  Ga.,  289.  ^Mitigation  of  damages  in  :  30  Ga.,  864.  Does  not  lie  except  against  person  participa- 
ting personally  in  the  force  or  inciting  or  rendering  aid  to  those  engaged  in  the  dispossession:  36 
Gn..48.  Act  of  war:  42  Ga.,  556.  Saleof  goods  by  clerk  of  warehouseman  under  advice  of  employer 
without  consent  of  owner :  lb.  Sale  by  receiver  under  award  of  property  exempted  by  Ordinary  : 
43  Ga.,  589.    See,  also,  44  Ga.,  582;  Sheldon  vs.  Southern  Express  Company,  January  term,  1873. 

§3030.  (2976.)  In  cases  of  bailments.  In  cases  of  bailments,  where 
the  possession  is  in  the  bailee,  a  trespass  committed  during  the  existence  of 
the  bailment  will  give  a  right  of  action  to  the  bailee  for  the  interference 
with  his  special  property,  and  a  concurrent  right  of  action  to  the  bailor 
for  the  interference  with  his  general  property. 

In  favor  of  lender:  16  Ga.,  20. 

§3031.  (2977.)  JRcmainder  interests.  A  remainderman  or  reversioner 
of  personalty,  may  maintain  an  action  against  a  wrong-doer  for  any  injury 
going  to  destroy  the  existence  or  ultimate  value  of  the  property.  In  such 
cases  the  tenant  in  possession,  and  remainderman  or  reversioner,  may  sue 
jointly  for  the  injury  to  the  entire  estate,  the  recovery  being  held  under 
lilvG  limitations. 

Injury  to  reversion:  31  Ga.,  187. 


ARTICLE  III. 


OF   INJURIES   BY   RAILROAD   COMPANIES. 


Section. 

3*^)82.  Damages  for  right  of  way. 
^'J.'iS.  Damage  by  running  of  cars,  etc. 
?/f''A.  fjonsent  or  negligence, 
u'l.'io.  Accommodation  of  races. 
3086.  Injury  by  co-employee. 
3(J87.  Ptccord  of  stock  killed. 
3().88.  Report  of  mark-s  and  brands. 
3()2^t.  Ptcport  to  be  posted. 
?/)¥).  Liability  of  overseer. 
3011.  llailroad  liable— when. 


Section. 
8042.  Damage  to  stock. 
8048.  Notice  to  railroad. 

8044.  Form  of  notice. 

8045.  Trial,  judgment,  etc. 

8046.  Appeal. 

8017.  Levy  and  sale. 
8048.  Disposition  of  proceeds. 
.8049.  Tender  of  damages. 
3050.  Suits  by  a  partner,  etc. 


§3032.    (2978.)    Damar/es  for   right  of  way.     In  controversies  with 
p  aS*^^^'  ^'  respect  to  the  damages  to  be  assessed  for  the  right  of  way  under  any  rail- 
road chart^^r,  the  award  of  a  majority  of  the  appraisers  appointed  under 
the  charter  shall  be  sufficient. 
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Damnpcs  recovornble— when  nrid  liovv:  1  Kelly,  T/a},  Title  to  ri^ht  of  way  not  dtvcNted  until 
compen.sjition:  1  Kelly,  524:  19  (^i,.,  ^27.  Appenl  Ironi  :  0(Jji.,40.o;  18  0a..  W7;  '.'/)  (in.,  4'.',.  Other 
law  iiH  to  riKht,  of  WM,y  :  H  (Jd,.,  ''.27;  27  <;l!i.,  4!)!).  Mcui'uyc.  of:  20(/ii.,  (;41  :  '.',()  (in.,  4'.',:  40 Oa.,  W);  B. 
<V  A.  K.  K,  7.'^.  Mc/L.-iTcr),  Jjinuiuy  t,<:iiri,  1S7.". ;  uiKler  ehnrler  of  Ala.  A:  Ch-'it.  ll.  It.  Co.:  42  da., 
f)09  ;  under  charier  of  Ailiuil,ic  ^.  (^ilf  II.  \i.  Co.:  4.'5  Om,.,  200;  the  Htinih  vh.  J''ulle,r,  January  term, 
]H7.'5.  See,  jilso,  lj(!;ik  ■««.  Sfilrnn,,  lioirie  .V,  JJiilt.ori  li.  K.  Co.,  Jjinuiiry  term,  1H72;  thcHiuno  c*.  Oaiup, 
Jii,nu;uy  term,  1H72;  M.  k  A.  K.  K.  Oo.  vh.  i'>ovven,  January  term,  1872 ;  under  charter  of  Ga.  k 
Ala.  K  R.;  Mobley  w^.  Hreed,  January  term,  187.'5. 

§3033.  (2979.)  JJamar/es  by  runninr/  of  cars,  etc.  A  railroad  c/nn- 
pany  shall  be  liable  for  any  damage  done  to  jxirsoiis,  .stocky  or  oUj'p  prop- 
erty, by  the  ruTiiiing  of  the  loeoniotives,  or  ears,  or  other  rnaeliiiiery  of  J^/'{^f  ^^^^''^^ 
SLieh  company,  or  for  damage  done  by  any  j)er.son  in  the  employment  and  ^ 
service  of  such  company,  unless  the  company  shall  make  it  ap})ear  that 
their  agents  have  exercised  all  ordinary  and  reasonable  care  and  dili- 
gence— the  presumption  in  all  cases  being  against  the  company. 

Slave-injury— to:  3  Kelly,  157;  30  Oa.,  22;  32  Oa..  345;  .36  Ga.,  85,  377;  37  Of...  503.  Negli- 
gence—(luestion  for  the  jury:  18  (la.,  670;  34  (Jm,.,  330.  Where  the  [icrson  injured  i.s  jJjiccd  in  .such 
}i.  perilous  condition  na  to  render  it  an  act  of  prudence  to  leap  from  the  cars:  24  (J;i.,  .'i-OO.  Pecuniary 
damage  not  the  oidy  sort  considered  :  24  Ga.,  3GG;  30  Ga.,  14G.  AV^herc  the  person  injured  mis- 
judged as  to  the  danger  :  26  Ga.,  250.  Use  of  ground  as  wood  yard  :  27  Ga.,  481.  Road  may  have 
wood  pile  at  station,  in  what  quantities  :  31  Ga.,  133.  Where  wood  pile  took  fire  from  engine,  and 
the  fire  extended  to  and  burnt  plaintiff's  house  :  lb.  Running  off  track  pririvi  farAe  evidence  of 
negligence:  28  Ga,.,  111.  "  The  presumption :"  30  Ga.,  22.  Care  when  stopjiing  merely  for  wood 
and  water:  lb.  Declarations  of  agent :  34  Ga..  330.  Liability  of  carrier  of  passengers:  fb.  Jiound 
to  ordinary  and  reasonable  care:  37  Ga.,  593.  Injuries  received  in  transporting  Confederate  .sol- 
diers :  38  Ga.,  203;  40  Ga.,  52.  See,  also,  C.  R.  R.  &  B'k'g  Co.  vs.  Grant,  July  term,  1872:  Lindsay 
vs.  C.  R.  R.  &  B'k'g  Co.,  July  term,  1872.  Bound  to  stop  for  passenger  to  get  off— injury  sus- 
tained by  getting  off  while  the  speed  of  the  cars  was  merely  slackened  after  passing  station  :  45 
Ga.,  288. 

§3034.  (2980.)  Consent  or  negligence.  No  person  shall  recover  dam- 
age from  a  railroad  company  for  injury  to  himself  or  his  2:)roperty, 
"where  the  same  is  done  by  his  consent,  or  is  caused  by  his  owm  negli- ' 
gence.  If  the  complainant  and  the  agents  of  the  company  are  both  at 
fault,  the  former  may  recover,  but  the  damages  shall  be  diminished  by 
the  jury  in  proportion  to  the  amount  of  default  attributable  to  him. 

Both  at  fault:  18  Ga.,  679;  19  Ga.,  440;  27  Ga.,  113;  38  Ga.,  409.  When  person  injured  is 
culpable:  28  Ga.,  93.111;  85  Ga.,  105;  38  Ga.,  409. 

§3035.  Railroads  must  accommodate  all  alike,  token.  [The  different 
railroads  in  this  State,  acting  as  public  carriers,  are  required  to  furnish 
equal  accommodations  to  all,  without  regard  to  race,  color,  or  previous 
condition,  when  a  greater  sum  of  fare  is  exacted  than  w^as  demanded  prior 
to  January  1,  1861,  which  was  at  that  date  half  fare  for  persons  of(fi)Act5of  isro, 
color.  Any  railroad  in  this  State  violating  the  conditions  of  this  gee- pp- ^' •  "^* 
tion,  by  any  of  its  employees,  may  be  sued  in  the  Superior  Court  of  the 
county  where  the  offense  is  committed,  and  any  person  so  wronged  may 
recover  such  sum  as  the  discretion  of  the  Court  thinks  right  and  proper 
in  the  premises,  not  to  exceed  ten  thousand  dollars.]     (a.) 

§3036.    (2981.)  Injury  by  co-employee.     If  the  person  injured  is  him- _^^^  ^^,5,..  ,.^ 
self  an  employee  of  the  company,  and  the  damage  was  caused  by  another  p.  155.  ^ 
employee,  and  without  fault  or  negligence  on  the   part  of  the  person  ?20S3. 2202. 
injured,  his  employment  by  the  company  shall  be  no  bar  to  the  recovery. 

Old  law:  15Ga.,349;  30  Ga.,  146.  Employee  may  recover :  30  Ga.,  146.  Where  employee  was 
culpable:  35  Ga.,  105. 

§3037.  (2982.)  Record  of  stock  hilled.  Every  railroad  company  shall 
require  of  every  engine-runner  employed  by  them  to  render  daily,  to  a 
proper  ofBeer,  an  account  of  any  stock  or  other  p)roperty  injured  as  afore- 
said, w^iich  returns  shall  be  kept  recorded  in  a  book,  and  open  for  the 
inspection  of  all  persons.  For  the  failure  to  keep  such  a  record,  and  to 
require  such  return,  the  company  shall  be  liable  for  ten  p)er  cent,  extra 
damage  to  every  person  whose  property  is  injured  by  them. 

§3038.  (2983.)  Report  of  overseers,  etc.  [All  overseers  or  track-mend- 
ers on  the  different  railroads  in  this  State,  shall  file  weekly  with  the 
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station  ajxents,  a  list  oi^  tlie  diiforent  marks  and  brands  of  all  stock  killed 
U})on  their  respective  sections  the  preceding  week,  so  as  to  be  compelled 
*Si.  ppfe^, 00.  "  to  identity  in  their  Aveekly  report,  on  what  part  of  their  section  snch 
stcx'k  ^vas,  or  may  have  been  killed,  by  some  designated  place  on  said  sec- 
tion.]    (a.) 

§30;>il  (*20S4.)  licport  fo  he posfcd — ichcre.     [Said  list  shall  be  placed 
'oj/pp.^'oktw.  "ill  a  conspicnons  place,  in  the  office  of  the  said  station  agents,  for  the 
insj>ectit)n  of  all  persons  concerned.]     (b.) 

v^oOIO.  (2985.)  Overseer — when  liable.  [Upon  failnre  of  any  overseer 
or  track-mender  to  comply  with  the  provisions  of  section  3038,  he  shall 
be  liable  to  pay  the  owners  of  said  stock  donble  the  value  of  all  stock 
'o].^>pf&! liof  killed  on  his  particular  section,  and  not  reported  during  such  failure  ;  the 
same  to  be  recovered  in  the  same  manner  as  now  provided  by  law  for  the 
collection  of  claims  for  stock  killed  on  railroads  in  this  State.]     (c.) 

§3041.  (2986.)  Railroad  company  liable — wJien,  [In  case  the  over- 
seer or  track-mender  is  insolvent,  then,  and  in  that  case,  the  railroad 
(■^  Act5  of  iSo3- company  in  whose  employ  they  are,  shall  be  liable  to  pay  according  to 
the  })rovisions  of  section  3040 :  Providedj  that  in  all  cases,  where  the 
penalty  shall  be  collected  from  the  overseer  or  track-mender,  the  liability 
of  the  railroad  company  in  whose  employment  they  may  be,  shall  thence- 
forth cease.]     (d.) 

§3042.  (2987.)  Damage  to  live  stock.  [The  several  railroad  compa- 
Act  of  i"^4'i,  c.  nies  in  the  State,  including  the  Western  and  Atlantic  Kailroad,  shall  be 
isJt.*'^c.  p.liM^!  ^^cld  liable,  under  the  rules  hereinafter  prescribed,  for  any  damage  done 
^^<^^^j"  1*^"' c.  to  any  live  stock  or  other  property  (except  for  the  assessment  of  damages 
1S50.C.  p.  39S.  for  rio'ht  of  way),  to  the  owner  or  owners  thereof,  bv  the  runnins^  of  cars, 
r.  93.^e.)  Act' locomotives  or  other  machinery  upon  their  roads  respectively,  and  for 
of  iS(>3-'64,  p.  Jamage  done  by  any  person  or  persons,  in  the  employ  or  service  of  such 
railroad  companies,  and  for  damage  done  by  any  such  railroad  company 
by  any  means  whatever.]     (e.) 

Provision  of  Act  of  1847: 13  Ga.,  68.  How  far  repealed  by  Act  of  1850:  lb.  How  far  Act  of 
1S53-4  repeals  Act  of  1847;  17  Ga.,  323;  18  Ga.,  247;  21  Ga.,  104.  What  casts  ojmw  on  railroad:  28 
Ga..317.  Owner  must  shoAv  what:  33  Ga,.  110.  What  evidence  admissible:  lb.  See,  also,  S.  E,.  & 
D.  Co.  V8  Fleming,  January  term,  1873;  M.  &  A.  R.  R.  vs.  Vaughan  :  Jb. 

§3043.  (2988.)  Notice  to  railroad.    [Any  person  whose  stock  has  been 

or  may   be   killed,  wounded,  or   injured,  or  whose  property  has  been 

destroyed  or  damaged  (vv^ith  the  exception  contained  in  the  preceding 

section)    by   the   running   of  any   cars,  engines,  locomotives,  or   other 

machinery  used  by  a  railroad  company,  on  any  railroad,  or  by  any  act 

done  by  any  person  or  persons  in  the  employ  of  a  railroad  company,  or 

the  officers,  agents,  engineers,  or  conductors  of  any  such  company,  may 

serve  a  written  notice,  describing  the  kind  of  stock  killed,  crippled,  or 

injured,  and  the  particular  kind  of  property  damaged  or  destroyed,  which 

notice  shall  contain  a  statement  of  the  time  and  place,  as  near  as  can  be 

ascertained,  when  and  where  the  damage  was  done,  and  may  be  served 

^'fi^]^p'S^^<jt''''V^^^^^^^'^^^y  upon  any  employee  of  such  company,  at  any  place  where 

ft>.  a-  amended  such  ofliccr  or  agcut  in  the  employ  or  service  of  such  company  may  be 

law^ofiW "03,  found,  at  least  three  days  previous  to  the  day  of  trial,  or  by  leaving  a 

p.  lod.  copy  of  such  notice  at  the  residence  of  such  employee  five  days  previous 

thereto,  and  which  notice  shall  be  served  at  anytime  within  three  months 

after  the  hapj)ening  of  the  injury  complained  of,  and  not  after — which 

service  shall   be  deemed  and   held  sufficient  notice  to  such  company  to 

authorize  the  Court  to  proceed  to  give  judgment  as  in  cases  of  debt.]  (a.) 

Ifotico :  42  Ga.,  300.    Turning  out  animals  in  vicinity  of  railroad  bafore  tho  train  oamo  :  15. 
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§3041^.  (2989.)  Form  of  notice.  [A  notice  in  HuhHtaiic(j  and  form  aft 
follows,  subject  to  such  altcnitions  and  additions  as  the  circuniHtances  of 
the  ease  n-iay  require,  shall  be  deemed  sudicjient : 

Georgia,  \      r^^^ ,,,, ^ ^^ JUilroad  Comi-a n y  : 

County,    J 


You  are  hereby  notified,  tliat  within  IIk;  last  three;  rrionths,  to-wit,  on 

the  day,  or  night,  of ,  you  daniag(;d  the  subscriber,  by  killing, 

or  destroying,  (as  the  case  may  be,)  (here  nj«ntion  the  ])articular  damage 

done,  and  the  Icind  or  s])ccies  of  ])ro[)erty  injured  or  df,'strr)ycd,  belorigii)g(l^)^j^'j|;\^',[^y^' 

to  him  or  her,)  by  the  running  of  a  car,  engine,  or  h)comolive,  or  ^^tlier-^^'  (^^■'"'\'q 

machinery  on  your  road ;  and  desiring  that  the  amount  of  damages  may 

he  legally  assessed,  you  are  hereby  required,  by  agent  or  attorney,  or  in 

person,  to  appear  at  the  Justice^s  court-ground  in  the  district  G.  M., 

(inserting  the  number  of  the  district  in  which  the  damage  was  done)  by  ten 

o'clock  A.  M.  on  next,  then  and  there  to  show  cause,  if  any  exist, 

why  the  damage  shall  not  be  assessed  according  to  law.     This  day 

of  ,18....  ^  John  Doe.]    (b.) 

§3045.  (2990.)  Trial,  judgment  and  execution.  [In  all  cases  the  plain- 
tiff shall  state  in  his  notice  that  the  damages  do  not  exceed  thirty  dollars. 
The  Justice  of  the  Peace  in  the  district  shall  attend  at  the  court-ground 
in  the  district,  at  the  time  specified  in  the  notice,  hear  the  evidence  pro- 
duced, determine  the  amount  of  damages,  and  enter  up  judgment  therefor, 
with  costs;  and  the  plaintiff  may  give  testimony  himself,  as  any  other  (c)  Acts  of  1853- 
witness.  A  judgment  entered  up  under  the  provisions  of  this  section,  95.' ^Acts 'of' 
by  the  Justice  of  the  Peace,  shall  be  final  and  conclusive  between  the  ^s^-^'*^^-  p-  '^'^^• 
plaintiff  and  railroad  company,  touching  the  particular  matter  for  which 
such  judgment  may  be  rendered,  except  as  hereinafter  provided  for  on 
appeal.  The  Justice  of  the  Peace  shall  forthwith  issue  his  execution  in 
favor  of  the  plaintiff  against  the  defendant  for  such  damages  as  may 
have  been  assessed,  with  all  the  costs  which  may  have  accrued — which 
execution  shall  be  directed  to  all  and  singular  the  sheriffs  and  constables 
of  the  State  of  Georgia,  and  may  be  levied  and  executed  by  any  levying 
officer  in  any  county  of  this  State  where  the  property  may  be  found.]  (c.) 

§3046.  (2991.)  Appeal.     [The  railroad  company,  by  its  officer,  agent, 
or  attorney  at  law,  may  at  any  time  after  such  judgment  is  rendered,  and(:.i^  ActsoflS=i3- 
before  a  sale  under  the  execution,  enter  an  appeal,  by  filing  with  the  u.5.'  A^ets  If  ' 
Justice  of  the  Peace  or  levying  officer  an  affidavit  that  the  amount  of  ^^"^~"  ^'  ^''  ■^^'^' 
such  judgment  or  verdict  is,  to  the  best  of  his  belief,  not  justly  due  to 
the  plaintiff';  whereupon,  and  on  the  payment  of  all  costs,  the  said  Jus- 
tice of  the  Peace  and  sheriff  shall  return  to  the  clerk  of  the  Superior 
Court  of  the  county  where  the  suit  commenced,  all  the  papers  in  their 
hands,  and  also  said  affidavit ;  and  the  said  Court  shall  proceed  to  try 
said  cause  in  the  same  manner  and  under  the  same  restrictions  as  other 
appeal   causes  are   tried,  and   award  judgment   and   execution  accord- 
ingly.]    (d.) 

§3047.  (2992.)  Levy,  adveHisemcnt  and  sale.  [When  a  sheriff  or  con- 
stable shall  levy  an  execution  issued  under  the  provisions  of  the  foregoing 
sections,  upon  property  of  the  defendant,  he  shall  advertise  the  same  for  at 
least  fifteen  days  in  some  public  gazette,  published  weekly,  on  the  line  or 
at  the  terminus  of  said  road^  in  this  State,  and  proceed  to  sell  the  same 
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.,,.„  for  the  satislaotion  of  such  damao-os  and  costs; -and  such  levvina*  officer 

(c'  \otsot  lv\5-  ..»  ,*'. 

'M.*ppri<.i,i^.    sliall  bo  ontitlod  to  a  commission  ot  ten  per  cent,  for  sellings  besides  two 
lti2-"^!V/i59.<-l<^^l^^^^*^  ^'^^^'  advertising  and  one  dollar  for  the  levy.]     (e.) 

§3048.  (^2993.)  Disposifioi  of  proceeds  of  sale.  [The  cost,  in  all  cases, 
fHA  fis53  ^^^^^^  ^^  ^^^^  ^^*^^  money  paid,  and  after  satisfying  the  plaintiff's  demand, 
'M.  pp.  t>3.  JM,  the  excess,  if  any,  arising  from  snch  sale  shall  be  subject  to  the  order  of 
wa2-^%?^59.  tlie  president  of  such  company.]     (f) 

sj301:9.  (2994.)  Te)HJer  and  its  effects.  [Nothing  in  the  seven  preceding 
sections  shall  prevent  a  railroad  company,  or  the  agent  or  employee  of 
such  company,  who  may  be  served  with  a  notice  of  a  damage  done,  from 
tendering  to  the  owner  of  such  property  damaged  or  destroyed  a  reason- 
able amount  as  a  compensation  for  the  damage  so  done,  which,  if  accepted 
by  the  party  aggrieved,  shall  stop  all  further  proceedings ;  but  the  injured 
party  may  or  may  not  accept  the  sum  tendered,  and  if  he  refuse  and  pro- 
ceed to  investigate  the  matter,  under  the  provisions  of  the  seven  preceding 
sections,  and  shall  fail  to  recover  a  larger  amount  than  the  sum  so  ten- 
dered, he  shall  pay  all  costs,  and  the  railroad  company  shall  be  discharged 
(g'*  Acts  of  1S.53- from  further  liability  by  paying  the  damages  assessed;  and,  in  all  cases 
95.' ^\ot;f  of  '  when  an  injured  party  shall  claim  damages  exceeding  thirty  dollars,  suit 
1S62-  63,  p.  1d9.  ^];^.^|}  ]j,q  brought  in  the  Superior  Court,  by  written  notice,  served  upon 
the  nearest  agent  or  officer  of  said  railroad  company  to  plaintiff  ^s  resi- 
dence, or  by  leaving  a  copy  at  their  place  of  doing  business  twenty  days 
before  Court.]     (g.) 

§3050.  (2995.)  Suits  by  a  partner  or  joint  owner.  [In  all  cases  where 

any  species  of  live  stock  or  other  property  shall  be  killed,  injured  or 

destroyed  by  the  running  of  an  engine,  locomotive,  car  or  other  machinery 

upon  any  railroad  in  this  State,  which  belongs  to  partners  or  joint 

owners,  or  where  the  owner  is  absent,  any  one  of  the  partners  or  joint 

(M  Acts^on^s^53- Q^yi-^ej^-g^  or  any  authorized  agent  of  the  absent  owner,  shall  have  power 

95.'  Acts  of '    to  institute  suit  in  his  own  name  against  the  railroad  company  liable 

'  p*  ^  *for  the  damages;  and  any  verdict  or  judgment  obtained  against  such 

company  by  a  part  owner  or  agent  of  an  absent  owner,  shall  be  a  full 

and  complete  bar  to  the  recovery  of  any  other  part  owner,  or  the  absent 

owner,  in  respect  to  the  particular  matter  investigated,  and  the  cost  shall 

be  taxed  as  provided  in  other  cases  of  debt.]     (h.) 

Gf.xkrat.  Note.— Railronds— sale  of:  9  Ga..  378.  Capital  stock  of— what  taxable  :  14  Ga.,  275;  40 
Ga.,  (m.  Railroad  stock  :  37  Ga.,  515 ;  40  Ga.,  408 ;  44  Ga.,  597  ;  Nutting  vs.  Thomason,  July  terra, 
1S72;  Fulton  vs.  M.  &  B.  R.  R.  Co..  January  term.  1872.  On  the  charters  of  the  following  roads: 
Monroe  R.  R.  &  Banking  Co.,  1  Kelly.  435,  461 ;  4  Ga.,  323;  Rome  R.  R.  Co.,  14  Ga.,  275;  17  Ga..  574; 
Sav.,  A.  &(i.  R.  R.  Co.,  33  Ga.,  601 ;  C.;R.  R.  &  Banking  Co.,  37Ga.,  644;  40  Ga.,  582:  Clark  vs.  Chap- 
man, January  term.  1872;  M.  &  B.  R.  R.  Co.,  43  Ga.,  13;  A.  &  C.  R.  R.  Co.,  42  Ga.,  509;  Selma,  R.  & 
J).  R.  R.  Co.,  Julv  term,  1H72;  Ga.  R.  R.  &  Banking  Co..  26  Ga.,  651;  Macon  k  Western  R  R.  Co., 
8  Ga.,  23:  43  Ga..  605;  Union  Branch  R.  R.  Co.,  14  Ga..  327 ;  Eatonton  Branch  R.  R.  Co..  25  Ga..  297; 
Upson  County  R.  R.  Co.,  37  Ga..  644;  Muscogee  R.  R.  Co.,  11  Ga„  438;  Wills  Valley  R.  R.  Co.,  33 
Ga.,  460;  Cooea  A:  Chattooga  R.  R.  Co.,  29  Ga.,  434. 
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Section. 
3051.  Ju.stification. 
305i  Extenuation. 


Skctiox. 
3053.  Consent. 


§3051.  (2996.)  Justification  in  forts.  In  every  case  of  tort,  If  the 
defendant  was  authorized  by  law  to  do  the  act  complained  of,  he  may 
plead  the  same  as  a  justification ;  by  such  plea,  he  admits  the  act  to  be 
done,  and  shall  be  entitled  to  all  the  privileges  of  one  holding  the  affirm- 
ative of  the  issue. 

"By  such  plea  he  admits,"  etc.,  stated  in  old  rule  Superior  Court,  No.  55. 

.  §3052.  (2997.)  Extenuation.     What  does  not  amount  to  justification 
may  be  pleaded  in  extenuation  and  mitigation  of  damages. 

§3053.  (2998.)  Consent  As  a  general  rule  there  can  be  no  tort  com- 
mitted to  a  person  consenting  thereto,  if  that  consent  be  free  and  not 
obtained  by  a  fraud,  and  be  the  action  of  a  sound  mind.  The  consent  of 
a  person  incapable  to  consent,  as  a  minor,  and  in  some  cases  a  married 
woman,  cannot  affect  the  rights  of  the  husband,  parent  or  guardian. 

Genkral  Note. — Justification  of  unauthorized  arrest:  13  Ga.,  98:  25  Ga.,  590.  Justification  of 
trespass:  9  Ga..  297:  15 Ga.,  343.  Justification  of  slander:  18  Ga.,  539;  23  Ga.,  215;  27  Ga.,  37S;  3i 
Ga.,  376.    Justification  must  be  specially  pleaded:    44  Ga.,  197. 
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ARTICLE  11. 


OF  SATISFACTION  AND   HEEEIN   OF   TENDER. 


Section. 

3054.  Satisfaction. 

3055.  Compounding  a  felonj'. 


Skctiox. 
8056.  Tender  of  damnges. 
3057.  Tender  in  trover. 


§3054.  (2999.)  Satisfaction  of  torts.  If  the  tort  complained  of  does 
not  amount  to  a  crime,  the  person  injured  may  consent  to  a  satisiaetion 
and  settlement  thereof;  ancl  if  it  does  amount  to  a  crime,  the  pei-son 
injured  may  agree  upon  and  receive  compensation  for  the  pei'sonal  injuri\  j^-^ 
Any  attempt,  however,  to  satisfy  the  public  ofi^ense,  or  to  suppress  a 
prosecution  therefor,  is  illegal,  and  vitiates  tlie  entire  agreement,  except 
in  those  cases  where  the  law  expressly  allows  of  such  a  settlement. 

Vitiates  the  agreement,  though  the  note  be  for  less  than  the  actual  damages :  39  Ga..  S5. 
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Article  3. — Limitation  of  actions. 


§o0o5.  (3000.)   Compounding  a  fdoni/.     If  the  oifonse  sought  to  b^ 
s:\tistioil,  or  the  prosooutioii  sought  to  be  suppressed,  amounts  to  a  felony? 
J4491.  the  ai2:reeiuent  itself  is  an  otiense  under  the  Penal  Code,  and  though  exe- 

cuted, i<  no  deiense  to  an  action  for  the  tort.  But  if  the  offense  is  not  a 
felony,  anil  the  agreement  is  fully  executed,  it  shall  be  a  satisfaction  for 
the  private  tort. 

Noto  to  ooiupouiiil  void,  if  the  act  done  bo  iirima  facie  felony:  39  Ga.,  85.  OiFcnse  AVliicli  may, 
indiscretion  of  Court,  be  punished  with  confinement  in  penitentiary :  76. 

§305().  (3001.)  Tender  of  damages.  A  person  committing  a  tort  to  the 
l^erson  or  ])roperty,  may,  before  or  after  suit  brought,  tender  to  the  per- 
Actof  1767,  C.  J^^)^  injured  such  an  amount  of  damages  as  in  his  judgment  covers  the 
injury,  and  if  the  same  be  rejected,  he  may  deposit  the  amount  in  the 
office  of  the  clerk  of  the  Superior  Court  of  the  county  of  his  residence 
a-^  a  continued  tender  ;  and  if  the  jury  trying  the  cause  shall  give  no 
more  damages  than  the  amount  tendered,  the  plaintiff  shall  recover  no 
costs  accruing  subsequent  to  the  time  of  the  tender. 

AVhere  the  iury  finds  for  defendant  in  trespass,  and  it  is  conceded  plaintiff  is  entitled  to  nomi- 
nal damasos— rcffcct  of  tender  of  one  dollar  and  costs:  18  Ga.,  539. 

§3057.  (3002.)  Tender  in  trover.  In  actions  for  the  recovery  of  per- 
sonal property,  if  the  defendant,  at  the  first  term,  will  tender  the  prop- 
erty to  the  plaintiff,  together  witli  reasonable  hire  for  the  same  since  the 
convei^sion,  disclaiming  all  claim  of  title,  the  costs  of  the  action  shall  be 
paid  by  the  plaintiff,  unless  he  can  prove  a  previous  demand  of  the 
defendant,  and  a  refusal  to  deliver  it  up. 


Section*. 
3^)58.  Damages  to  realty. 
3059.  To  peraunalty. 


AETICLE  III. 


OF   LIMITATION   OF  ACTIOKS. 


Section. 
30(30.  To  the  person. 
30ol.  Disabilities. 


Act  of  1767,  c.  §3058.  (3003.)  For  damages  torccdty.  All  actions  for  trespass  upon, 
fw'^''r  ''^%'i^  ^^'  damages  to  realty,  shall  be  brought  within  four  years  after  the  right 
Act  of"i8.55-'56.  of  action  accrues. 

^''  ^^'  A.  k  G.  R.  R.  Co.  vs.  Fuller,  January  term,  1873. 

p  *^.y3^^  ■^Art  of  §3059.  (3004.)  Topersonedty.  Actions  for  injuries  to  personalty  shall 
iy>5,  c.  p._o64.  Ijc  broutrht  within  four  years  after  the  r)p:ht  of  action  accrues. 

Actof  lS.>5-'56,  o  J  fc) 

p.  JSi.  So.  Exp.  Co.  vs.  Palmer,  January  term,  1873. 

Act  of  1767.  c.  §3060.  (3005.)  T'o  the  person.  Actions  for  injuries  done  to  the  per- 
\^^%  ^%?/  '^^^^  shall  be  V^rought  within  two  years  after  the  right  of  action  accrues, 
Act'of  1855- '56,  except  for  injuries  to  the  reputation,  which  shall  be  brought  within  one 
^'     *  vear. 

§3001.    (3006.)    Disabilities   and  exceptions.     The   disabilities    and 
222926,2933.      exceptions  prescribed  in  limiting  actions  on  contracts  shall  be  allowed 
and  held  applicable  to  actions  for  torts. 

Effect  of  new  promise  in  tort :  16  Gd.,  114.  Action  for  fraudulent  representation  when  barred  : 
26  G.I.,  443  ;  30  (i-i..  'zHi);  Cade  vi.  liurton,  January  term,  1873» 
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ARTICLE  IV. 


OF   OTHER   DEFENSES. 


Section. 

3062.  Arbitrament  and  award. 

3063.  Former  recovery,  etc. 


Skotiov. 
3061.  Infancy. 


§30G2.  (3007.)  Ai'hitrament  and  award.  Arbitrament  and  award  is 
a  good  defense  to  an  action  for  a  tort^  and  the  rules  prescribed  in  refer- 
ence to  tills  defense  to  a  contract,  <^PP^y  ecjually  to  a  tort. 

§3063.  (3008.)  Former  recovery  J  etc.     Eornier  recovery  and  the  pcn-^,„g,  2593 
dency  of  another  suit,  are  also  good  defenses,  and  subject  to  the  same  2905. ' 
rules  as  when  applied  to  contracts.     Sometimes  a  party  may  sue  either 
for  the  tort  or  upon  the  contract :  in  such  case  he  must  elect  on  which  he 
will  proceed. 

§3064.  (3009.)  Infancy.     Infancy  is  no  defense  to  an  action  for  a  tort^ 
provided  the  defendant  has   arrived  at  those  years  of  discretion  and  ^^      ' 
accountability  j)rescribed  by  this  Code  for  criminal  offenses. 


CHAPTER   V. 


OF      DAMAGES. 


Section. 

3073.  Rule  to  ascertain. 

3074.  Exception  to  the  rule. 

3075.  Against  joint  trespassers. 

3076.  Contribution. 

3077.  Highest  amount  proved. 

3078.  Death,  etc.,  of  property. 

3079.  Verdict  in  trover— effect  on  title. 


SECTio?r. 

3065.  General  rule. 

3066.  Aggravation. 
,    3067.  Vindictive  damages. 

3068.  Necessary  expenses. 

3069.  Division. 

3070.  Cleneral  damages. 

3071.  Direct  and  consequential. 

3072.  Too  remote. 

§3065.  (3010.)  General  rule.  Damages  are  given  as  compensation  for 
the  injury  done,  and  generally  this  is  the  measure  where  the  injury  is  of 
a  character  capable  of  being  estimated  in  money.  If  the  injury  be 
small,  or  the  mitigating  circumstances  be  strong,  nominal  damages  only 
are  given. 

Nominal  damages— -when  :  27  Ga.,  358.    Measure  of  damages  generally :  SO  Ga.,  241, 

§306v6.  (3011.)  Aggravation.  In  every  tort  there  may  be  aggravating 
circumstances,  either  in  the  act  or  the  intention,  and  in  that  event  the 
jury  may  give  additional  damages,  either  to  deter  the  wrong-doer  from 
repeating  the  trespass,  or  as  compensation  for  the  vrounded  feelings  of 
the  plaintiff. 

§306f,  (3012.)  Vindictive  dam,agcs.  In  some  torts  the  entire  injury 
is  to  the  peace,  happiness,  or  feelings  of  the  plaintiff;  in  such  cases  no 
measure  of  damages  can  be  prescribed,  except  the  enlightened  conscience  ^-^^~- 
of  impartial  jurors.  The  Avorldly  circumstances  of  the  parties,  the 
amount  of  bad  faith  in  the  transaction,  and  all  the  attendant  facts  should 
be  weighed.  The  verdict  of  the  jury,  in  such  a  case,  should  not  be  dis- 
turbed, unless  the  Court  should  suspect  bias  or  prejudice  from  its  excess 
or  its  inadequacy. 

§3068.  (3013.)  Necessary  expenses.     In  all  cases,  neeessaiy  expenses 
consequent  upon  the  injury  done  are  a  legitimate  item  in  the  estimate  of  ?29-i2. 
damages. 
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§30l)9.  (3014.)  Kinds  of  damages.  Damages  may  bo  cither  general 
or  s|Hvial,  diRVt  or  oonsoqiiontial. 

$3070.  (3015.)  Orucnd  damages — Special  dam^agcs.  "Geiierar^  dam- 
ages are  sueh  as  the  law  presumes  to  flow  from  any  tortioi(s  act,  and  may 
W  rei^^n-ertxl  without  proof  of  any  amount.  ^'S})ecial'^  damages  are  such 
as  actually  flowed  from  the  act,  and  nmst  be  proved  in  order  to  be  recov- 
ered. 

vjoOTl.  (301().)  Direct  and  coiiscqueiitial  damages.  "Direct"  damages 
arc  such  as  follow  immediately  upon  the  act  done.  '^Consequential" 
damage-  are  such  as  arc  the  necessary  and  connected  eflPect  of  the  tortious 
act,  though  to  some  extent  depending  upon  other  circumstances. 

§3072.  (3017.)  Damages  too  remote — when.  If  the  damages  are  only 
12944.  ^^^^  imaginary  or  possible  result  of  the  tortious  act,  or  other  and  contin- 

gent circumstances  preponderate  largely  in  causing  thQ  injurious  effect, 
such  damages  are  too  remote  to  be  the  basis  of  recovery  against  the 
wrong-doer. 

§3073.  (3018.)  Rule  to  ascertain.  Damages  which  are  the  legal  and 
natural  result  of  the  act  done,  though  contiugent  to  some  extent,  are  not 
too  remote  to  be  recovered.  But  damages  traceable  to  the  act,  but  not  its 
legal  or  material  consequence,  are  too  remote  and  contingent. 

§3074.  (3019.)  Exception  to  rule.  If,  however,  the  tort  is  committed, 
or  the  contract  broken,  or  the  duty  omitted,  with  a  knowledge  and  for 
the  purpose  of  depriving  the  party  injured  of  such  benefits  as  are  speci- 
fied in  the  last  paragraph,  then  the  remote  damages  are  made  by  such 
knowledge  and  intent  a  proper  subject  for  consideration  by  the  jury. 

§3075.  (3020.)  Against  joint  trespassers.  Where  several  trespassers 
are  sued  jointly,  the  plaintiff  may  recover  against  all,  damages  for  the 
greatest  injury  done  by  either.  But  the  jury  may,  in  their  verdict, 
specify  the  particular  damages  to  be  recovered  of  each,  and  judgment  in 
such  case  must  be  entered  severally. 

Verdict  ngainst  trespassers  construed:  9  Ga.,  508.  Measure  of  dnmages  in  trespass:  22  Ga,, 
3."i3:  27  Ga.,  87.  Mitigation  of:  30  Ga.,  864.  Onus  on  plaintiff  to  show  damage  :  23  Ga.,  145.  Exem- 
plary damages— when :  27Ga.,  87;  41  Ga.,515.  Where  the  defendant  committed  trespass  in  good 
faith  :  40  Ga.,  479. 

§3076.  (3021.)  Contribution.  If  judgment  is  entered  jointly  against 
several  tresj^assers,  and  is  paid  off  by  one,  the  others  shall  be  liable  to 
liim  for  contribution. 

Section  cited :  35  Ga.,  74. 

§3077.  (3022.)  Highest  amount  proved.  In  estimating  the  value  of 
personalty  unlawfully  detained,  the  plaintiff  may  recover  the  highest 
amount  which  he  can  prove  between  the  time  of  the  conversion  and  the 
trial. 

Stated  inGGa,,  287.  Measure  of  damages  in  action  by  bailee  against  general  owner:  6  Ga., 
5''/):  against  Htrringer  or  wrong-doer:  Ih.  Where  the  property  fluctuates  in  price:  Ih.;  value  and 
hire,  measure  of  damages  :  2:5  Ga.,  395.  Not  compelled  so  to  find:  6  Ga.,  287.  Purchase  money, 
with  interest,  criterion  of  damages  :  25  Ga.,  537.  Jury  may  find  more  than  actual  damages,  but 
muHt  not  exceed  amount  laid  in  conclusion  of  declaration  :  26  Ga.,  447.  Suit  by  one  having  only 
p;irtial  interest:  27  Ga.,  !K).  Recovery  limited  by  extent  of  interest:  27  Ga.,  90,  576;  30  Ga.,  121 ;  31 
Ga.,  '3).'>.  Defendant  may  reduce  damages  by  showing  quantity  of  plaintiff's  interest:  30  Ga.,121. 
This  Hection  cited— no  interest  to  be  recovered:  37  Ga.,335.  Damages  in  suit  against  pawnee:  44 
Ga.,  174, 

§3078.  (3023.)  Death,  etc.,  of  property — hov)  far  a  defense.  The 
death,  or  destruction,  or  any  material  injury  to  the  property  pending  the 
litigation,  shall  be  no  defense  to  a  mere  wrong-doer.  If  the  defendant 
is  a  bona  fide  claimant,  and  the  injury  arises  from  the  act  of  God,  and  in 
nowLse  the  result  of  defendant's  conduct,  the  jury  may  take  the  same 
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General  principles. 


into  eonsiflcratioii,  })iit  in  no  (uso  sliall  such  an  event  east  the  costs  upon 
tlie  plaintiils. 

Verdict  under  this  Roction  not  proper  in  tlii.H  caHC — coHtH  to  bo  paid  f^y  defendant  no  evidence 
of  dciith,  etc.:  30  (iii,.,  575.    On  thi.s  «oclion  :  37  (in.,  353. 

§3079.  (o024.)    Verdict  in  trover — effect  on  title.     An  alternative  vr-r- 

\  /  I'll  1   /•      ???56.''  "^^S 

diet  in  an  action  of  trover,  so  far  vests  the  titk;  to  the  property  sued  lor*"   ^"    * 
in  the  i)laintiff  tliat,  until  the  judgment  is  paid  l>y  tli(;  defendant,  such 
judgment  shall  have  tlu;  first  li(!n  on  the  property  sued  for,  to  the  exclu- 
sion of  all  other  claims  whatsoever. 

General  Note.— Exemplary  damages :  11  Ga.,  G05  ;  23  Ga.,  194  ;  30  Ga..  2^1.  Need  not  always 
prove  pecuniary  daniiifjcK  :  11  (Jfi.,  605;  30  Ga.,  147.  Unliquidated  d;imai?cH  cannot  l)e  jdeadod  as 
t^et-off :  21  Ga.,  108.  Onua  is  on  plaintiff:  23  Ga.,  145.'  Cannot  recover  more  than  laid  in  the  declar- 
ation :  2G  Ga.,  447. 


TITLE  IX. 

OF   EQUITY. 


Chapter  1  .- 
Chapter  2.- 
Chapter  3.- 
Chapter  4.- 
Chapter  5.- 
Chapter  6.- 
Chapter  7.- 
Chapter  8.- 
Chapter  9.- 
Chapter  10.- 
Chapter  11.- 
Chapter  12.- 
Chapter  13.- 
Chapter  14.- 


■Of  General  Principles, 

■Of  Discovery. 

■Of  Perpetuation  of  Testimony. 

■Of  Accidents  and  Mistake. 

■Of  Accounts  and  Set-off. 

■Of  Administration  of  Assets. 

■Of  Charities. 

■Of  Election. 

■Of  Execution  of  Powers. 

■Of  Fraud. 

■Of  Partition. 

■Of  Specific  Performance. 

•Of  Trust  and  Trustee. 

•Of  Extraordinary  Remedies. 


CHAPTER  I. 


GENERAL  PRINCIPLES. 


Section. 

3080.  Jurisdiction. 

3081.  Grounds  of  relief. 

3082.  Choice  of  form. 

3083.  Equity  follows  the  law. 

3084.  Complainant  must  do  equity. 

3085.  Complete  justice. 

3086.  "^Vhat  ought  to  be  done  is  done. 
30S7.  Equities  equal. 

3088.  Volunteers. 

3089.  Party  misled. 

3090.  Equality  is  equity. 


Skction. 

3091.  Notice. 

3092.  Bona  fide  ■pxxvchn^QT. 

3093.  Both  parties  at  fault. 

3094.  Laches. 

3095.  Common  law  remedy. 

3096.  Concurrent  jurisdiction. 

3097.  Masters. 

3098.  Receivers. 

3099.  Attachment  and  execution. 

3100.  Extent  of  jurisdiction. 


§3080.   (3025.)   Equity  jurisdiction.     All  equity  jurisdiction  in  this  ^^^.^  ^^ ;. -09  c 
State  is  vested  in  the  Superior  Courts  of  the  several  counties.  va>o~. 

Vested  in  the  Courts  (not  the  Judges  :)  10  Ga.,  429;  42  Ga.,  23S. 
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?:10S1.  (o0'26.)  Grounds  of  relief ,  Equity  jurisdiction  is  established 
and  allowed  for  the  }>roteetion  and  relief  of  parties  where,  from  any  pecu- 
liar eireuinstanees,  the  operation  of  the  general  rules  of  law  w^ould  be 
deficient  in  protecting  from  anticipated  wrong,  or  relieving  for  injuries 
done. 

§:U\'^2.  (r»027.)  Choice  of  forum.  No  suitor,  hoM^ever,  is  compelled  to 
appear  on  the  equity  side  of  the  Court ;  but  he  may  institute  his  pro- 
p.^I^nf  ^^^'  ^'  coaling  for  :ui  ecpiitable  cause  of  action  u])on  the  common  law  side  of  the 
Court  at  his  option,  and  the  Court  may  allow  the  jury  to  find  a  verdict, 
and  a  judgment  be  rendered  thereon,  so  moulded  and  framed  to  give 
equitable  relief  in  the  case,  as  verdicts  and  decrees  are  rendered  and 
framed  in  equity  proceeding. 

Stated  in  t>  Gil.  44;  9  Ua..  (>5;  13  Cj>x.,  .^()rt;  28  Ga.,  252:  35  Ga.,  84,  216.  On  this  section:  37  Ga., 
364;  oOGa.,  82.  Even  ntrainst  partner:  44  Ga.,  459.  Party  may  set  np  equitable  defense  at  law:  45 
Gi\.,  13.  17,  'Sol.  His  right  of  election  is  free:  Fountain  vs.  Urquhart,  March  term,  1864.  See,  also, 
Cox  vs.  Cox,  January  term,  1873. 

53083.  (3028.)  Equity  follows  the  law.  Equity  is  ancillary,  not  antag- 
onistic to  the  law;  hence  equity  follows  the  law  where  the  rule  of  law  is 
ajiplicable,  and  the  analogy  of  the  law  where  no  rule  is  directly  appli- 
cable. 

This  maxim  applied :  15  Ga.,  76.  Stated  in  27  Ga.,  133 ;  42  Ga.,  179.  See,  also,  Kenan  vs.  John- 
son, January  term,  1873. 

§3084.  (3029.)  Complainant  must  do  equity.  He  who  would  have 
equity  must  do  equity,  and  give  effect  to  all  equitable  rights  in  the  other 
party  respecting  the  subject-matter  of  the  suit. 

§3085.  (3030.)  Complete  justice.  Equity  seeks  always  to  do  complete 
justice,  and  hence,  having  the  parties  before  the  Court  rightfully,  it  will 
proceed  to  give  full  relief  to  all  parties  in  reference  to  the  subject  matter 
of  the  suit,  provided  the  Court  has  jurisdiction  for  that  purpose. 

Full  relief  to  all  parties:  7  Ga.,  238:  14  Ga.,  323;  23  Ga.,  139;  24  Ga.,  590;  31  Ga.,  382;  34  Ga., 
438 ;  36  Ga.,  332.    See,  also.  Hill  vs.  English,  January  term,  1873. 

§3086.  (3031.)  What  ought  to  be  done  is  done.  Equity  considers  that 
done  which  ought  to  be  done,  and  directs  its  relief  accordingly. 

Section  applied:  38  Ga.,  665. 

§3087.  (3032.)  Where  equities  equal.  Where  equities  are  equal,  the 
law  v.ill  prevail.  If  equities  are  unequal,  the  superior  equity  must  pre- 
vail.    Superior  diligence  as  to  time  will  create  such  inequality. 

§3088.  (3033.)  Volunteers.  The  equity  under  trust  or  contract  for 
value  is  superior  to  that  of  a  m^re  volunteer. 

§3089.  (3034.)  Party  misled.  The  equity  of  a  party  wdio  has  been 
misled  is  superior  to  that  of  him  who  willfully  misleads  him. 

§3090.  (3035.  Equality  is  equity.  In  many  cases,  equality  is  equity 
in  the  distribution  of  equitable  assets. 

§3091.  (3036.)  Notice.  He  who  takes  with  notice  of  an  equity,  takes 
sui^ject  to  that  equity. 

§3092.  (3037.)  Bona  fide  pur  cJutser.  A  bona  fide  purchaser  for  value, 
and  without  notice  of  an  equity,  will  not  be  interfered  with  by  a  Court 
of  equity. 

Whoiaro /yo-/?o/,v/r>  purr-hascrs,  when  protected:  3  Kelly,  446;  5Ga.,  274;  6  Ga.,  178,  103:  7  Ga., 
432.  379,  5:XJ:  8  Ga.,  2.^>S:  9  (h.,  23;  10  Go.,  321,  351  ;  11  Ga.,  67,  277;  12.Ga„  125,  281,  594:  13  Ga.,  443; 
14  (in.,  113.  145,  186.  216;  15 Ga.,  ;«6;  16 Ga.,  190,  469;  17Ga.,295;  18  Ga.,350:  19 (ia.,  66,335;  21  Ga..2U7; 
22  Ga..  574:  23  Ga.,  4::;8;  24  Ga.,445,  478;  2-5  (hi..  55,225,  277.403,  546, 'i48;  26  Ga.,362;  27  Ga.,  637;  28  Ga., 
170,  174  :  29  Ga.,  17,  4-50.  743 ;  30  (in.,  534  ;  31  Ga.,  351,  641 ;  32  Ga.,  lOi,  192.  195,  453  ;  33  Hn.,  41,  372 ;  34 
Ga.,  443  :  V>  (i:i.,  193;  36  (ia.,  445;  37  d'.i.,  392;  38  Ga.,  18,  126,  631  ;  39  Ga,..  347;  40  Ga.,  156,  535;  41 
Ga..  787;  42  Ga.,  251.  Nutting  ?;«.  Thomason,  July  term,  1872.  McLean  tJ*.  Clarke  :  Jb.  Frazier  e< 
al.vs.  P.I,».  L.,  etc.:  Ih. 

§3093.  (3038.)  Jjofh  parties.  When  both  parties  are  at  fault,  and 
c^pially  so,  equity  v/ill  not  interfere,  but  leaves  them  Vv^here  it  finds  them. 


??17S1.  3116. 


IIZ\\2,  3143. 
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DiKcovory. 


The  rnlc  is  otherwise,  if  the  fault  of  ona  ovcrl^aluncc^,  dw;i(]e(lly,  that 
of  the  ()th(!r. 

§3094.    ('3039.)   Laches.     Vjjxuty  gives   no  n;lief  to  one;  ■whr>se  lonp^i'ii96. 
delay  renders  the  aseertainment  of  the  triitli   difficult,  though  no  legal 
limitation  bars  the  right. 


On  the  in;i.xim  viffiUntihun,  etc. :  12  Ga,.,  Gl.    WJjat  in  a  HufTJciont  excuse  for  long  .'icquie«erice: 

18  Gil,.,  520. 

§3095.  (3040.)  Common  htw  rcm^edy.  Erjuiiy  will  not  fake  eognizaneo 
of  a  plain  legal  right,  where  an  adcsquate  an^l  (;orn))l(;te  r(;rn(Kly  is  ]>rovided 
by  law;  but  a  mere  privilege  to  a  complainant  t^)  sue  at  law,  or  the  cxist- 
<ence  of  a  common  law  remedy,  not  as  complct<i  or  cflbf^tual  as  the  equita- 
ble relief,  shall  not  deprive  equity  of  jurisdiction, 

stated  in  1  Kelly,  2OT;  2  KcHy,  im,  541  :  3  Kelly,  1:^7;  5  Ga.,  400;  7  Ga„  207:  0  Ga..  R2;  11  Ga.. 
33;  IfiGa.,  <)4;  17  Ga..,  52,  12;5;  19  Ga.,  1:54;  20Ga.,  345;  24  Ga„  008;  25  Ga.,  100;  28  Ga.,  .%5;  29  Ga., 
■51:  36Ga.,  515:  40  Ga.,  m3, 145 ;  42Ga.,189;  43Ga.,537;  44 Ga..  152. 100,  460.  Complete  nnd  offcctual: 
S  Ga.,  457 ;  27  Ga.,  372;  31  Ga.,  382 ;  36  (Ja,.,  541.    If  there  is  adequate  remedy  fit  law,  bill  deinurra  ble : 

19  Ga.,  78,  594:  or  dismissed  on  motion:  32  Ga.,  669.    See,  also,  Kendall  vh.  l^owe,  July  term,  1S72, 
and  Gatewood  vn.  City  Bank  of  Macon,  January  term,  1873. 

§3096.  (3041.)  Concurrent  jurisdiction.  Where  law  and  equity  have 
concurrent  jurisdiction,  the  Court  first  taking  will  retain  it,  unless  a  good 
reason  can  be  given  for  the  interference  of  equity. 


Court  which  first  gets  jurisdiction  retains  it; 
37Ga,„3G4;  40  Ga.,  356. 


2  Kelly,  304;  14  Ga.,  522;  30  Ga.,  300;  32  Ga.,  190; 


?133, 


3149, 


§3097.  (3042.)   Masters  and  auditors.     In  equity  causes,  the  Court 
may  refer  any  part  of  the  facts  to  a  master  or  auditor,  and  his  report  ^<?313' 
thereon  shall  be  prima  facie  the  truth,  after  allowance  by  the  Court,  '  * 
either  party  having  the  liberty  to  except.     But  the  final  decision  upon 
the  facts  shall  be  by  a  special  jury. 

§3098.  (3043.)  Receivers.     Courts  of  equity  shall  have  authority  to  ^ 
appoint  receivers  to  take  possession  of  and  protect  trust  or  joint  property  3  435; 3553 
and  funds,  whenever  the  danger  of  destruction  and  loss  shall  require  such 
interference. 

§3099.  (3044.)  Atta,chment  and  execution  on  decrees.     All  orders  and  ?n?4.5. 3237, 
decrees  of  the  Court  may  be  enforced  by  attachment  against  the  person;*"  ''     ^' 
decrees  for  money  may  be  enforced  by  execution  against  the  property. 

§3100.  (3045.)  Extent  of  jurisdiction.  Generally,  equity  jurisprudence 
embraces  the  same  matters  of  jurisdiction  and  modes  of  remedy  in  Geor- 
gia as  was  allowed  and  practiced  in  England. 

Stated  in  14  Ga.,  323;  15  Ga.,  458 ;  37  Ga.,  335;  Cox  vs.  Cox,  January  term,  1873. 

Gexrral  Note. — Will  not  entertain  bill  to  correct  alleged  mistake  in  Judge's  certificate  to 
l)ill  of  exceptions :  11  Ga.,  243.  Equity  cannot  nullify  action  of  Executive:  15  Ga..  29.  Doctrine  of 
oetio  personalis  moritur  cum  persona  does  not  apply  in  equity :  24  Ga.,  273,  Claim  for  twenty-eight 
dollars  not  beneath  the  dignity  of  a  Court  of  equity:  25  Ga.,  132.  Will  not  set  aside  judgment  of 
Supreme  Court  for  alleged  accident  or  mistake:  Bryan  vs.  Walton,  March  term,  1SG4;  3S  ij(A.,  195. 


CHAPTER  II. 


OF  DISCOVERY. 


Seotiov. 

3101.  Discovery. 

3102.  Privilege  of  party. 

3103.  Extent  of  discovery. 

3104.  Under  oath. 


Skction. 
3105.  Ansvrer — how  far  evidence. 
ol06^  What  is  responsive. 
3107.  Answers  of  ao-defendant. 


§3101.  (3046.)  Discovery.    A  Court  of  equity  may  compel  either  party 
to  discover  facts  within  his  knowledge  benejicial  to  the  other  party  and  "^^ 
material  to  his  case;  and  this  either  upon  a  bill  for  discovery  and  relief, 
or  for  discovery  alone,  ancillary  to  some  other  civil  proceedings.     Bui 
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Discovery. 

tlio  party  sooking'  rolief  may  waive  discovery,  and  in  such  case  the  defen- 
dant's answer  is  not  evidence. 

Kntitlod  to  roliof  as  woU  as  liiseovory:  1  Kolly,  8T(>,  Bill  for  relief  and  discovery  must  aver 
and  show  wluU  :  o  Kolly.  11-:  7  Ua..  54i> ;  V2  (ra..  l2t)7  ;  17  C^a..  4(\  In  aid  of  suit  at  law:  15  Ua.,  76; 
It^Oa..  ;^^n);  17  ita..  ;>-.  See.  also.  Bryan  r^•.  Walton,  Mareh  term,  IStU.  Tliouj^h  demurrer  waived 
yet  answer  is  necessary  as  pleading:  35  Ga.,  114.  Section  cited:  38  Ga.,  211.  "]SU)t  cvidonoo:"  45 
Gd..  cvSo. 

§3102.  (3047.)  Pririkge  of  parti/.  No  party  shall  be  required  to  dis- 
cover  matters  tendino:  to  criminate  liimself,  or  to  expose  him  to  a  penalty 
??3Ti«.  3814.  ^^1'  forfeiture,  nor  to  make  discovery  of  irrelevant  matters,  nor  the  advice 
of  his  professional  advisei*s,  nor  his  consukation  witli  them,  nor  matters 
relating  to  his  own  and  not  the  plaintifFs  case;  nor  can  official  persons 
he  called  on  to  disclose  any  State  matters  of  which  the  policy  of  the  State 
and  the  interest  of  the  community  require  concealment. 

First  clause  of  this  section  stated  in  14  Ga.,  255.  But  winner  at  gaming  compelled  to  discover: 
Jb. ;  25  Ga.,  GG4. 

§3103.  (3048.)  Extent  of  discovery.  The  discovery  must  be  full  and 
jree  as  to  all  matters  of  fact  of  which  it  is  properly  sought,  and  must 
include  the  respondent's  information  and  belief.  If  documents  are  desired 
in  defendant's  possession  or  power,  he  must  produce  or  satisfactorily 
account  for  them. 

Requisites  of  answer  to  bill  for  discovery:  3  Kelly,  302;  10  Ga.,  449;  17  Ga.,  92.  Answer  accor- 
ding to  remembrance  and  belief:  8  Ga.,  516.  Defendant  bound  to  avail  himself  of  means  to  acquire 
the  information  sought :  12  Ga.,  601 ;  13  Ga.,  141 ;  17  Ga.,  92.  When  "  full :"  14  Ga.,  167;  16  Ga.,  442, 
44'3:  22  (xa.,  559.  Where  complainant  excepts  that  documents  relied  on  have  not  been  produced: 
14  Ga.,  168. 

§3104.  (3049.)  Under  oath.  The  discovery  must  be  under  oath  or 
affirmation,  but  may  be  confined  to  those  points  to  which  special  inter- 
rogatories are  placed  in  the  bill. 

Foundation  for  interrogatories  must  be  laid  in  the  bill:  13  Ga.,  432,  478,  485;  19  Ga.,  93. 

§3105.  (3050.)  Answer,  how  far  evidence.  The  answer  of  a  defendant, 
as  to  facts  within  his  own  knowledge  responsive  to  the  discovery  sought, 
is  evidence  is  his  favor,  and  can  be  rebutted  only  by  two  witnesses,  or 
one  witness  and  corroborating  circumstances.  The  complainant  is  not 
bound  to  read  any  portion  of  the  answer,  except  that  responsive  to  the 
bill.  The  defendant  may  read  all  as  pleading.  If  the  bill  is  for  discov- 
ery alone,  then  the  whole  answer  must  be  read  together.  And  in  the 
latter  case,  the  complainant  must  pay  the  costs. 

ATi.swer,  how  far  evidence:  1  Kelly,  157;  7Ga.,  396;  lOGa.,208;  12Ga.,282;  13  Ga.,  359;  14  Ga., 
403;  22  Ga..  8;3<J,  345  ;  26  Ga.,  537;  28  Ga.,  339;  29  Ga.,  207,  758;  30  Ga.,  129;  45  Ga.,  485.  One  witness 
and  corroborating  circumstances,  rebutted  in  this  way  only,  especially  when  three  defendants 
concur  in  same  statement:  9  Ga.,  151 ;  10  Ga.,  393;  29  Ga.,  166.  llebutted,  how;  effect  of  "circum- 
j'tsnces:"  16Ga.,  416;  26  Ga.,  344.  One  witness:  19  Ga.,  567.  Use  of  answer  as  pleading:  22  Ga., 
'i45.  Answer  of  defendant  not  party  to  issue  to  be  tried:  24  Ga.,  558;  Smith  vs.  Hudson,  January 
term,  1872. 

§3106.  (3051.)    What  is  responsive.    What  is  responsive  is  a  question 
13221.  ^*^^'  t^^  Court.     Any  explanation  of  an  admission  made,  or  fact  necessa- 

rily connected  Avith  it,  is  part  of  the  response.     Any  matter  in  avoidance 
thereof  is  new  matter,  and  must  be  proved. 

What  is  responsive:  1  Kelly,  157;  6  Ga.,  423:  14  Ga.,  402;  22  Ga.,  330;  24  Ga.,  583.  "Explana- 
tion." etc.:  10  Ga.,  208;  14  Ga.,  4/J;  38  Ga.,  205.  '  New  matter:"  9  Ga.,  95.  "Question  for  Court:" 
lu  Ga.,  342;  14  Ga^  216,  429;  40  Ga.,  364.  Duty  of  Court  to  instruct  jury  as  to  what  is  responsive: 
JK.  ;  43  (ia.,  361 ;  Westbrook  vh.  Davis,  January  term,  1873. 

§3107.  (3052.)  Ansv^ers  of  co-defendants.  The  answer  of  one  defen- 
dant is  evidence  for  another,  whenever  it  states  facts  against  his  own 
interest,  and  in  favor  of  his  co-defendants. 

Evidf-nce  ngni-nHi  co-defendant,  when:  9  Ga.,  449;  13  Ga.,  206;  26  Ga.,  537;  32 Ga.,  219,  418;  /or 
co-defendant:  12  Ga.,  282,    Stated  in  %)  Ga„  842. 

Gf.nerai,  Notk.— Discovery  against  administrator  and  sureties :  7  Ga.,  549 ;  22  Ga.,  559 ;  against 
jfuardian:  7  Ga.,  5S7;  32Ga.,  63:  against  assignee  of  bank  :  lOGa.,  226;  Jigainst  trustee  :  34  Ga.,  438. 
ii'-juity  ha3  jurisdiction  for,  against  a  person  out  of  county  of  his  residence  :   15  Ga.,  76.    Dill  for. 
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will  Ho  iiffjiinst  t\,  party  to  common  law  flnit,  though  ho.  in  not  namcfl  in  it:  /h.    Tn  aid  of  «aif*  at 

l;i.w:  If)  Oil.,  7<i:  K)  (jIji.,  :'/.»!);  17  («;i..,  r/Z ;  |{ry!i,ri  '»«,  VVi.ll.ori,  M;i,rc})  t<;rrn,  IWJ.  Rcqiii-itc.-^  of  the 
jiHijRiitioii.s  in:  V)  (ia.,  2l.;i;  22  (i  i,.,  12.'5.  Disc.oviwy  ;it  l.ivv  no  bar  to  di-covcry  in  equity  :  17  <>a.,  1)1. 
Bill  not  maintianed  when  the  discovery  would  l>o  uselesH:  I'J  Ga.,  22. 


CIIAPTErt  III. 


OF  PERPETUATON  OF  TESTIMONY. 


Section. 

3108.  When  it  may  be  done. 

3109.  Posacssion  immaterial. 


Srction. 

3110.  When  evidence. 

3111.  Costs. 


13108. 


(3053.)  When  it  may  be  done.  Courts  of  equity  may  enter- 
tain proceedings  for  the  perpetuation  of  testimony,  in  all  cases,  where 
the  fact  to  which  the  testimony  relates  cannot  be  made  immediately  the  ^23901, 4182. 
subject  of  investigation  at  law,  and  the  common  law  proceeding  author- 
ized under  this  Code,  for  any  cause,  cannot  be  available,  or  as  completely 
available,  as  a  proceeding  in  equity. 

§3109.  (3054.)  Possession  immaterial.  It  is  immaterial  as  to  the  pos- 
session of  the  property,  nor  will  the  proceeding  be  denied,  though  all 
parties  in  interest  cannot  be  ascertained  or  reached. 

§3110.  (3055.)    When  evidence.    Testimony  thus  taken  shall  be  after- 
ward used  only  from  the  necessity  of  the  case,  but  in  such  case  may  be ''"' 
used  against  all  persons,  whether  parties  to  the  proceeding  or  not. 

§3111.  (3056.)  Costs.  The  complainant  shall  in  all  such  cases  be  taxed 
with  the  costs. 


CHAPTER  IV. 


OF  ACCIDENT  AND  MISTAKE. 


Sbction. 

3112.  What  is  accident. 

3113.  Lost  bonds  or  notes. 

3114.  Error  in  form. 

3115.  Rule  of  construction. 

3116.  Volunteers. 

3117.  What  is  mistake. 

3118.  Parol  evidence  admissible. 

3119.  Against  whom  equity  will  relieve. 

3120.  Division  of  mistake. 


Section. 

3121.  Ignorance  of  law. 

3122.  Mistake  of  law  by  parties. 

3123.  By  the  draughtsman  or  agent. 

3124.  Reforming  a  contract,  etc. 

3125.  Mistake  of  fact. 

3126.  Negligence. 

3127.  Mutual  ignorance. 
312S.  In  execution  of  a  iiower. 
3129.  Setting  aside  judgment. 


§3112.  (3057.)  What  is  acGident.  An  accident  relievable  in  equity  is 
such  an  occurrence,  not  the  result  of  negligence  or  misconduct  of  the 
party  seeking  relief  in  relation  to  a  contract,  as  was  not  anticipated  by 
the  parties  when  the  same  was  entered  into,  and  which  gives  an  undue 
advantage  to  one  of  them  over  another  in  a  Court  of  law. 

§3113.  (3058.)  Lost  bonds  or  notes.  In  cases  of  lost  bonds  or  negotia- 
ble securities,  the  Court  will  decree  payment,  upon  indemnity  given 
against  liability  or  loss  thereon. 

What  notice  owner  should  giye:  4Ga.,  288.    Stated  in  12  Ga.,507. 

§3114.  (3059.)  Error  inform.  If  the  form  of  conveyance  is,  by  acci- 
dent or  mistake,  contrary  to  the  intention  of  the  parties  in  their  contract, 
equity  will  interfere  to  make  it  conform  thereto. 

Stated  in  1  Kelly,  12:  13  Ga.,  88;  16  Ga..  49.  Intention  criterion  :  11  Ga..  159  :  16  Ga..  49.  Bill 
must  allege  that  it  is  contrary  ?p/ieret'H,  and  what  was  the  true  intention:  loGa.,  S9;  27  Ga.,  275. 
If  contrary,  etc..  how  reformed:  16  Ga.,  49.  Will  not  interfere — when:  31  Ga.,  536.  Where  the 
intention  is  sufficiently  apparent  to  be  recognized  in  any  Court:  32  Ga.,5o0. 
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Accident  and  mistake. 

?3115.  (30G0.)  Bulc  of  const rucf Ion  as  fo  condltiojis.  Equity  seeks 
always  to  oonstnio  coiulitions  sul)scquciit  into  covenants,  and  to  relieve 
ag-ainst  iortoitnros;,  where  the  rules  of  construction  will  alloAV\ 

Stated  in  lo  ta..  103. 

§3116.  (3061.)  Vohnifccrs.  Equity  will  not  interfere  to  relieve  against 
acciih^nts  or  mistakes  of  mere  volunteers,  but  if  tlie  contract  is  actually 
cwviUed,  then  all  the  rights  growing  out  of  it  against  or  in  favor  of  any- 
Ixxly  will  be  enforced. 

Stated  in  16  Ga.,  49 ;  27  Ga.,  36.    Rule  does  not  apply,  when :  42  Ga.,  506. 

§3117.  (3062.)  What  is  mistake .  Mistake  relievable  in  equity  is  some 
unintentional  act,  or  omission,  or  error,  arising  from  ignorance,  surprise, 
imposition,  or  misplaced  confidence.  This  power  is  exercised  wdtli  cau- 
tion, and  to  justify  it  the  evidence  must  be  clear,  unequivocal  and  deci- 
sive as  to  the  mistake. 

Relievable  either  when  the  plaintiff  seeks  relief  nffirmatively,  or  defendant  sets  the  mistake 
up  as  a  defense,  or  to  rebut  an  equity:  1  Kelly,  12,  238  ;  7  Ga.,  383.  Evidence  to  be  clear,  etc. :  7 
Ga.,383;  y  Ga.,43l):  llGa.,160;  12Ga.,281:  13Ga..S9;  14Ga.,207;  16  Ga.,  49;  29  Ga..  166;  38  Ga., 
46  ;  40  Ga.,  11;  42  Ga..  539,  As  to  true  boundary  of  survey  :  7  Ga.,383.  When  a  party  does  by  mis- 
take what  he  ought  to  do,  not  relievable :  17  Ga.,  82.  Party  asking  relief  must  oifer  Avhat:  20 
Ga..  517.  ]Money  paid  by  mistake :  23  Ga.,  477  ;  28  Ga..  242.  Mistake  on  one  side  and  fravid  on  the 
other:  26  Ga..  415.  Exercised  with  caution  and  only  when  a  proper  case  is  made  by  the  pleadings  : 
o-T  Ga.,  177.  Mistake— how  to  be  averred:  40 Ga.,  199  ;  45  Ga.,  144.  Mistake  not  relievable  in  this 
case :  42  Ga.,  539. 

J2361.  §3118.  (3063.)  Parol  evidence.    Parol  evidence  is  admissible  to  prove 

a  mistake  in  a  deed,  or  any  other  contract  required  by  law  to  be  in 
Avriting. 

Parol  evidence  admissible,  when :  5  Ga.,  373;  7  Ga.,  383 ;  13  Ga.,  88  ;  15  Ga.,  176;  27  Ga.,  54 ;  38 
Ga.,  46;  40  Ga..  199. 

§3119.  (3064.)  Agianst  whom  equity  relieves.  Equity  will  grant  relief 
as  between  the  original  parties  or  their  privies  in  law,  in  fact,  or  in  estate, 
except  bona  fide  purchasers  for  value  without  notice. 

Stated  in  :  11  Ga.,  160;  12  Ga.,  282;  13  Ga.,  89;  40  Ga.,  535.  Judgment  creditor  is  not  such  pur- 
chaser :  40  Ga.,  335. 

§3120.  (3065.)  Division  of  mistakes.  Mistakes  may  be  either  of  law 
or  of  fact. 

§3121.  (3066.)  Ignorance  of  law.  Mere  ignorance  of  the  laAV  on  the 
22636.  P^i'^  ^^  ^^^^  party  himself,  where  the  facts  are  all  known,  and  there  is  no 

misplaced  confidence,  and  no  artifice  or  deception,  or  fraudulent  practice 
is  used  by  the  other  party,  either  to  induce  the  mistake  of  law,  or  to  pre- 
vent its  correction,  will  not  amthorize  the  intervention  of  equity. 

Distinction  between  ignorance  and  mistake  of  the  law  :  7  Ga..  64.  Relievable  in  this  case  :  28 
Cia.,  442.  Ignorance  as  to  bar  by  statute  of  limitations  :  29  Ga.,  651.  See,  also,  Thurman  vs.  Clarke, 
January  term,  1873. 

§3122.  (3067.)  Mistake  of  law  by  parties.  An  honest  mistake  of  the 
^2(535.  law  as  to  the  effect  of  an  instrument  on  the  part  of  both  contracting  par- 

ties, when  such  mistake  operates  as  a  gross  injustice  to  one,  and  gives  an 
unconscientious  advantage  to  the  other,  may  be  relieved  in  equity. 

Mi.'^takcas  to  the  legal  effect:  11  Ga.,  159;  16  Ga.,  49;  30  Ga.,  191.  As  to  indorsement:  30  Ga., 
&46;  in  compromi.^e:  32  Ga.,  181.    On  this  section:  42Ga.,506. 

§3123.  (3068.)  By  the  draughtsman  or  agent.  A  mistake  of  law  in 
the  drughtsman,  or  other  agent,  by  which  the  contract,  as  executed,  does 
not  fulfill,  or  violates  the  manifest  intention  of  the  parties  to  the  agree- 
ment, is  relicva})le  in  equity. 

Stated  in  1  Kelly,  12,  2.38 ;  11  Ga.,  160 ;  28  Ga.,  74,  442.    On  this  section :  42  Ga.,  506. 

§3124.  (3069.)  Reforming  a  contractj  etc.  A  distinction  exists  between 
reforming  a  contract  and  executing  a  contract  in  case  of  mistake.  To 
authorize  the  former  the  Court  must  be  satisfied  by  the  evidence  that  the 
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mistake  was  mntual ;  but  tlio  Court  may  r-cfiisci  to  a(;t  in  the  lattcT  case, 
it*  the  mistake  is  (loiifirKMl  to  the  party  rc^riising  to  execute. 

"  Mistake  wiis  mutual :"  21  (in,.,  ]  18. 

^3125.  (3070.)  Mistake  of  fact.     In  all  cases  of  a  mistake  of  a  fact 
material  to  the  contracjt,  or  otluir  matt(;r  afTect(!(l  hy  it,   ir  tlie  party  com-  ■"■''' 
plaining  applies  within  a  reasonable  time;,  equity  will  relieve. 

lletisonablctiibe:  llGa.,160;  13  Ga.,  89;  34  Ga.,  339. 

§312G.  (3071.)  NccjUgeiiGG  and  conccalrnent.     If  the  party,  by  reason- 
able diligence,  could  have  had  knowledge;  of  the  truth,  (Mjuity  will  not ^2636. 
relieve;  nor  will  the  ignorance  of  a  fact,  known  to  the  opj)Osite  j^arty, 
justify  an   interference,  if  there  has   been  no  misplaced  confidence,  nor 
misrepresentation,  nor  other  fraudulent  act. 

§3127.  (3072.)  Mutual  ignorance,  etc.  Ignorance  hy  both  parties  of 
a  fact  does  not  justify  the  interference  of  the  Court;  nor  will  a  mistake, 
in  judgment  or  opinion  merely,  as  to  the  value  of  property,  authorize 
such  interference. 

No  ground  for  relief  that  the  vendee  was  worsted :  26  Ga.,  362. 

§3128.  (3073.)  Execution  of  power,  remedied.     Accident  or  mistake, 
in  the  execution  of  a  power,  or  causing  the  defective  execution  of  the^'^^^'* 
power,  will  be  remedied  in  equity. 

§3129.  (3074.)  Setting  aside  judgments.     Equity  will  interfere  to  set 
aside  a  judgment  of  a  Court  having  jurisdiction  only  where  the  party 
had  a  good  defense  of  which  he  was  entirely  ignorant,  or  where  he  was  ''■^^^'^'  ^^^'^• 
prevented  from  making  it  by  fraud  or  accident,  or  the  act  of  the  adverse 
party,  unmixed  with  fraud  or  negligence  on  his  part. 

stated  in  1  Kelly,  136;  2  Kelly,  275.  325;  3  Kelly,  74,  226;  4  Ga.,  175;  6  Gi.,  176;  9  Ga.,  247,  547; 
16  Ga.,  398  ;  22  Ga.,  60  ;  23  Ga.,  366  ;  30  Ga.,  300 ;  32  Ga.,  362 ;  37  Ga.,  583 ;  42  Ga.,  412,  494.  What  is 
fraud  :  4  Ga.,  176.  Ignorance  that  suit  was  pending  :  Ih.  Necessary,  1st,  that  he  wasdgnorant  of 
the  defense;  2d,  he  was  without  negligence;  and,  3d,  has  no  common  law  remedy:  15Ga.,  103. 
After  acquiescence  of  twelve  years  in  judgment  and  its  payment:  22  Ga.,  377.  After  Inpse  of  ten 
years  considered  final:  24  Ga.,  397.  Enjoined  if  "the  party  had  good  defense,"  etc. :  27  Ga..  391. 
Bill  to  set  aside  judgment  of  Superior  Court  for  accident  or  mistake :  Bryan  vs.  Walton,  March 
term,  1864 ;  38  Ga.,  195.  Set  aside  for  failure  to  make  defense  in  this  case  :  40  Ga.,  284.  Judgment 
fraudulently  obtained  against  administrator  set  aside  at  instance  of  surety  on  his  bond ;  41  Ga., 
307.  "Accident:"  44  Ga.,  71.  Absence  of  counsel:  44  Ga.,  588;  45  Ga.,  28.  See,  also.  Hall  vs. 
English,  January  term,  1873. 

General  Note.— Bill  must  allege  what :  13  Ga.,  89 ;  27  Ga..  275.  Proof  of:  15  Ga..  176  ;  20  Ga., 
627;  2S  Ga.,  276.  Mistake  in  marriage  articles:  21  Ga.,  370  ;  45  Ga.,  301.  Resale  decreed  on  account 
of  mistake  in  sheriff's  announcement  at  the  sale :  25  Ga.,  89.  How  to  be  plead:  2SGa.,  276;  40 
Ga..  199 ;  45  Ga.,  144. 
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3130.  Accounts. 

3131.  Mingling  goods, 

3132.  Contribution. 

3133.  Discharge  of  encumbrances. 

3134.  Apportionment. 

3135.  Surcharge  and  falsify. 
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3139.  Aiiditor,  when  appointed. 
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3141.  Equitable  set-off. 


§3130.  (3075.)  Account.  Equity  jurisdiction  over  matters  of  account 
extends  to  mutual  accounts  growing  out  of  privity  of  contract,  or  where 
accounts  are  complicated  and  intricate,  or  where  a  discovery  or  writ  of 
ne  exeat  is  prayed  and  granted,  or  where  the  account  is  of  a  trust  fund,  ^?^oo.  3196. 
or  accounts  between  partners  and  tenants  in  common,  or  where  a  multi- 
plicity of  suits  would  render  a  trial  difficult,  expensive,  and  unsatisfac- 
tory at  law. 
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Stated  in  1  KoUv.  3T(>.  Tru?t  fiind  :  6  Ga..  404  ;  8  Ga..  97 ;  11  Ga..  C>3  ;  13  Ga.,  165 :  14  Ga..  342 ; 
.'V  G;i..  TTT  ;  ;vj  r,a..  t'^Sl  ;  ;v>  ^^a..  5lM  :  34  0,a..  43S  ;  37  0,a.,  '207 :  39  (Ja.,  5;53.  Partners  :  5  Ga..  22  ,•  15 
Ga..  213;  21  tJj..  71;  Fountain  rv  Uniuhart.  March  torui.  lSii4;  40  Ga..  267.  27t\  Where  the  coin- 
mou  1.1W  renuniy  is  .nioquato:  7  Ga..  '206;  12  (la..  9;  17  Ga..  55S.  "Complicated:"  SGa..  97:  17 
G:i..  vVkS;  4.Uia..  ivo.  Multiplioity :  S  Ga..  530;  "Wilson  vn.  Riddle,  January  term,  1873.  Tenants 
iu  oouimon  :  12  Ga..  431 ;  22  Ga.,  131. 

?31ol.  (307G.)  Mingling  of  goods.  If  a  party,  liavinp^  cliars^e  of  the 
r2i?3.  }>roi>erty  of  others,  so  coufouiuls  it  with  his  own  that  the  line  of  distinc- 

tion cannot  l>o  drawn,  all  the  inconvenience  is  thrown  upon  him  who 
ranses  the  confnsion,  and  he  must  distinguish  his  own  property  or 
lose  it. 

§olo2.  (3077.)  Contribution.  In  cases  of  joint,  or  joint  and  several, 
or  of  several  liabilities  of  two  or  more  persons,  where  all  are  equally 
^•^V~iF\""^'  hound  to  bear  the  common  burden,  and  one  has  paid  more  than  his 
share,  he  is  entitled  to  contribution  from  the  others;  and  whenever  the 
circumstances  are  such  that  an  action  at  law  will  not  give  a  complete 
remedy,  equity  may  entertain  jurisdiction. 

Doctrine  of  contribution  nrplies — when;  1  Kelly,  200;  3  Kelly,  460;  38  Ga.,  512,  ,Tude:ment  as 
evidence  in  suit  for :  1  Kelly,  200.  Reconl  of  the  proceedings  must  be  introduced  in  suit  for :  4 
Ga.,  543;  among  administrators  :  lb.,-  among  legatees  :  8  Ga,,  43;  20  Ga.,  147. 

§3133.  (3078.)  Discharge  of  encumbrances.  Where  several  persons 
arc  interested  in  an  estate  as  tenants  for  years,  or  for  life,  or  in  remainder 
or  reversion,  and  encumbrances  are  to  be  discharged,  the  equitable  divis- 
ion of  the  burden,  according  to  the  several  interests,  is  a  question  for 
equitable  interference. 

§3134.  (3079.)  Apportionment.  Apportionment  of  a  contract,  or  of 
§2735.  rent  or  hire,  may,  from  peculiar  circumstances  rendering  the  common 

law  remedy  incomplete,  become  the  subject  of  equitable  jurisdiction. 

Principles  of  equitable  apportionment  apply — when  :  28  Ga.,  316. 

§3135.  (3080.)  Party  must  surcharge  and  falsify.  A  party  objecting 
to  a  stated  account  must  surcharge  and  falsify.  The  former  is  to  allege 
omissions ;  the  latter  is  to  deny  the  correctness  of  certain  of  the  items 
rendered.  One  palpably  fraudulent  item  casts  suspicion  upon  the  entire 
account. 

Burden  of  proof  in  party  objecting:  11  Ga.,  658  ;  if  fraud  appears  the  whole  account  may  be 
opened:  lb. 

§313*3.  (3081.)  Offer  to  pay  balance.  A  bill  for  an  account  need  not 
offer  to  pay  a  balance  if  found  against  complainant. 

Stated  in  5  Ga.,  22. 

§3137.  (3082.)  Appointment  of  auditor.  In  all  cases  involving  account, 
either  party,  as  a  matter  of  right,  may  apply  to  the  Judge,  either  in  term 
or  vacation,  for  the  appointment  of  an  auditor,  who  shall,  after  notice, 
sit  and  hear  the  evidence  submitted  by  either  party,  investigate  their 
accounts,  and  report  the  result  thereof  to  the  Court. 

§3138.  (3083.)  Effect  of  auditor^ s  report.  The  report  so  made  may 
be  oljjected  to  by  either  party  on  the  ground  of  illegal  rejection  or 
admission  of  evidence,  or  any  other  ground  im^^eaching  its  propriety, 
which  objections  shall  be  heard  and  decided  by  the  Court.  The  report, 
when  finally  accepted,  shall  be  admitted  as  evidence  to  the  jury,  with 
such  instructions  as  to  the  effect  to  be  given  to  it,  as  the  Court  shall  give 
under  the  circunxstances  of  each  case. 

See  Camp  et  al.  vn.  Mayer  et  al. :  July  term,  1872. 

§3130.  Auditor  appointed,  when.  [In  all  cases  now  pending,  or  here- 
after to  be  brought,  at  law  or  in  equity,  involving  matters  of  account,  it 
shall  and  may  be  lawful  for  the  Judge  of  the  Superior  Court,  either  in 
term  time,  or  in  vacation,  upon  the  application  of  either  party,  or  in 


83097,4202. 


PART  IT.— TITLE  IX.— CHAPTER  YI. 


.037 


AdriiiMiHtnitirui  of  HAH&tM* 


dcfiiilt  thereof,  on  his  own   motion,  if,  in   his  discretion,  the  case  Bhall^.^j^^^,,^fjg^^ 
rc({uirc  it,  to  appoint  an  auditors  to  invostigatxi  such  inattcr.s  of  a(x;^>unt, '72,  p.  ol 
and  report  the  result  thereof  to  the  Court.]     (a.) 

On  this  Act:  Sirrino  vs.  S.  W.  K.  R.  Co.,  January  term,  1873. 

§3140.  Au(llt()7'^H  report  and  Uh  cffmt,     ['JIh;  ar;tion  and  report  o^  nald 
auditor  shall  be  subject  to,  and  ^ov(!rnod  hy  the  same  ruh.-s,  t<;rniH  and  ^^  ^  ^^^^^^^^a-^^ 
provisions  as  those  contained  in  sections  3082  and  3083  of  this  Code, '72.  m;.  54.  o5, 
authorizing  the  appointment  of  auditors  in  equity  cas(,*s,  and  prescribing 
rules  for  the  reports  of  such  auditors.]     (b.) 

§3141.  (3084.)  Eqidtdhle  sd-off.  As  to  S(it-ofr,  equity  generally  follows 
the  law;  but  if  there  is  an  intervening  equity  not  reached  })y  the  law,  or 
if  the  set-off  be  of  an  equitable  nature,  the  Courts  of  erpiity  take  juris- 
diction to  enforce  the  set-off. 

stilted  in  1  Kelly,  511 ;  12  Ga.,  77.  Mere  existence  of  cro8s  dcmfinds  :  7  (h.,  ?>%  ;  npainst  bank  : 
Ih.  Where  there  is  an  express  agreement  by  sci-Oit' dohts,  pro  tanfo  :  Jh.  Takes  jurirdH;tion 
if  to  recover  amount,  though  small  at  law.  would  require  a  multiplicity  of  suits,  etc. :  10  Oa.,  22. 
Equitable  set-off:  12  Ga.,  77  ;  14  Ga.,  131 ;  19  Ga.,  22;  31  Ga.,  26;  36  (ia..  660;  41  Ga.,  2fJ0;  42  Ga.,  161. 

General  Note.— Account  of  usury :  1  Kelly.  376;  10  Ga.,449;  36  Ga.,  541,  Bill  for  account 
against  administrator:  6  Ga.,  299 ;  7  Ga.,  573;  11  Ga.,658;  14  Ga.,  167 ;  16  Ga.,  151:  21  Ga.,  245 ;  25 
Ga..  537;  33  Ga.,  524;  34  Ga.,  511;  37  Ga..  353;  Shell  v>*.  Sanders,  July  term,  1872 ;  Stripling  t?*. 
Stripling,  Januaa-y  term,  1873;  against  guardian:  6  Ga.,  419.  Decreed  what— in  what  cases:  10  (ia,. 
226  :  28  Ga.,  159;  33  Ga.,  167  ;  37  Ga.,  256  :  40  Ga.,  276..  What  is  prayer  for  account :  15  Ga.,  21.3.  If 
specific  performance  cannot  be  decreed  because  contract  is  contrary  to  statute  of  frMuds,_  neither 
can  an  account  be  decreed  :  15  Ga.,  445.  Account  against  legatee  by  co-legatee  :  44  Ga.,  258.  See, 
also.  Collier  vs.  Sapp,  January  term,  1873. 
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Section. 

3142.  Legal  and  equitable  assets. 

3143.  Partly  legal  and  partly  equitable. 
8144.  Interfering  with  administration. 

3145.  Bills  for  direction. 

3146.  Marshaling  assets. 

3147.  Election. 

3148.  Creditor's  bills. 


Section. 

3149.  Receiver's  duty. 

3150.  Must  account  to  the  Court. 

3151.  Misplacing  trust  funds. 

3152.  Tracing  assets. 

3153.  Equitable  assets  for  creditors. 

3154.  Joint  and  individual  assets. 


§3142.  (3085.)  Legal  and  equitable  assets.  Assets  are  either  legal  or 
equitable :  the  former  are  such  as  may  be  reached  by  the  ordinary  process 
of  law;  the  latter  are  such  as  can  be  reached  only  through  the  interven- §3090. 
tion  of  a  Court  of  equity.  The  former,  when  properly  before  a  Court 
of  equity,  are  distributed  according  to  legal  liens  and  priorities ;  the 
latter,  according  to  justice  and  right  in  the  particular  case,  the  general  • 
rule  being  that  equality  is  equity. 

Distinction  between :  18  Ga.,  66. 

§3143.  (3086.)  Partly  legal  and  partly  equitable.  Sometimes  assets 
are  partly  legal  and  partly  equitable ;  in  such  cases,  while  the  above  rule 
is  adhered  to,  as  to  the  legal  assets,  equity  will  so  administer  the  equita- 
ble as  to  produce  general  equality. 

§3144.  (3087.)  Interfering  ivith  administration.  Equity  will  not  inter- 
fere with  the  regular  administration  of  estates,  except  upon  the  application 
of  the  representative,  either,  first  for  construction  and  direction,  second,  ^^^^'-^• 
for  marshaling  the  assets ;  or  upon  application  of  any  person  interested  in 
the  estate,  where  there  is  danger  of  loss  or  other  injury  to  his  interests. 

Such  person  must  at  least  state  a  clear  prima  facie  case  :  1  Kelly.  511 :  10  Ga..  121 :  36  Ga..  '566, 
•Jurisdiction  of  equity  over  administration  of  assets — considered  :  14  Ga.,  326.  Bill  for  instruction  : 
30  Ga..  291.  Where  there  are  no  debts  unpaid  and  the  administrator  illegally  disposses  of  property 
of  an  estate  and  is  insolvent:  40  Ga.,  408;  Hill  vs.  Clarke,  January  term,  1873. 
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53145.  (oOS8.)  Bilhfor  direction.  In  oases  of  difficulty  in  construing 
^vills,  or  in  Jistributing*  estates,  in  ascertainino:  the  persons  entitled,  or  in 
detonninluir  under  what  law  property  should  be  divided,  the  representa- 
tive niav  asic  the  direction  of  the  Court,  but  not  on  imaginary  difficulties 
or  from  excessive  caution. 

r.-irtios  to  saoh  bill:  S  (In..  ;'>02.  "nitrioulty  in  oonstruins  Avills:  17  Cta,.  485.  AY  ill  tell  the 
ntiministrntor  undor  what  law  the  property,  oto. :  18  U:i.,  rv'il.  What  is  case  of  difficulty:  21  Ga., 
41:.'.    What  authorizes  :  44  tia.,G52;  ralmor  vn,  Matthewsi,  March  term,  18G4. 

$3140.  (3089.)  JlarsJmllng  assets.    In  all  cases  where  legal  difficulties 

arise  as  to  the  distribution  of  assets  in  payment  of  debts,  or  where,  from 

H^^  any  circumstances,  the  ordinary  process  of  law  would  interfere  with  the 

due  atlministration,  without  fault  on  the  part  of  the  representative  of  the 

estate,  a  bill  to  marshal  the  assets  will  be  maintained  at  his  instance. 

Bill  to  ascertain  order  in  which  debts  arc  to  bo  paid :  9  G!-a.,  377.  Bill,  when  sustained  :  19  Oa. » 
513 :  *_'l  (^a..  442 :  41  Ua.,  l^^O ;  45  t^a.,  205.  What  may  be  inquired  into  as  such  bill :  26  Ga.,  368.  Fault 
on  the  part  of  the  representative:  21  Ga.,  150;  37  Ga.,  465.  There  must  be  claims  of  doubtful  right 
to  be  settled,  or  d:inger  of  serious  injustice,  or  other  complications  :  40  Ga.,  405. 

§3147.  (3090.)  Election.  In  marshaling  the  assets,  the  Court  will 
Ki^9. 3ioi.  ^ook  to  the  equities  of  creditors,  and,  where  cases  arise  for  election,  will 
compel  the  ]xirties  to  elect. 

§3148.  (3091.)  Creditors^  bills.  Creditors'  bills  may  be  filed  at  the 
instance  of  any  creditor,  the  privilege  being  extended  to  all  to  appear  and 
become  parties  in  a  reasonable  time. 

In  a  creditors' bill,  others  not  parties  may  come  in  after  decree,  participate  in  fund.  etc. :  9 
Ga.,  378:  36  Ga.,  3.32.  Creditors'  bills  lie  in  Georgia:  10  Ga.,  266,274.  When  such  bill  is  filed, 
equity  can  better  distribute  fund  of  defendant  than  a  Court  of  law  under  garnishment  proceed- 
in?:  16<5ra.,137.  Other  creditors  made  party — Avhen  :  lb.  One  creditor  may  sue  in  equity  in  behalf 
of  himself  and  others  standing  in  the  same  relation  to  the  subject  of  the  suit:  24  Ga.,273.  Where 
defendant  to  such  bill  admits  money  in  his  hands:  26Ga.,150.  lie  cannot  be  compelled  to  make 
other  creditors  parties  :  27  Ga.,  193.  Creditors  of  insolvent  corporation:  27  Ga.,  92.  Against  bank 
■which  makes  assignment  by  creditor  nearly  twelve  months  afterward:  38  Ga.,  167. 

§3149.  (3092.)  Receiver's  duty.  A  Court  of  equity  may  appoint  a 
receiver  to  take  possession  of,  and  hold  subject  to  the  direction  of  the 
35-^7  (o )  -^74  Court,  any  assets  charged  with  the  payment  of  debts,  where  there  is  man- 
li"^«.'20}3.  0098,  ifest  danger  of  loss,  or  destruction,  or  material  injury  to  those  interested. 
Under  extraordinary  circumstances,  a  receiver  may  be  appointed  before 
and  without  notice  to  the  trustee  or  other  person  having  charge  of  the 
assets.  The  terms  on  which  a  receiver  is  appointed  shall  be  in  the  discre- 
tion of  the  Chancellor. 

Receiver  appointed  to  brine:  suits  in  his  own  name  :  8  Ga.,  354;  to  take  charge  of  the  assets  of 
administrator:  10  Ga.,  121  ;  HGa.,  323;  23  Ga.,  31;  37Ga.,665;  42  Ga.,  408.  Appointment  before 
an.'wer:  10  Ga.,  274;  11  Ga.,  595;  23  Ga.,  31.  Temporary  receiver  appointed — when:  10  Ga.,  274. 
"Fund  in  danger:"  10  Ga.,  274;  ]6Ga.,406;  22  Ga.,  613.  Functions  of,  cease— when  :  11  Ga.,  413. 
Where  the  bill  upon  which  receiver  was  appointed  is  dismissed:  11  Ga.,  418.  Where  the  trus- 
tee appointed  refuses  to  jterform  the  trust:  11  Ga.,  586.  Deed  made  by:  11  Ga..  594.  Appoint- 
ment without  notice:  llGa.,595;  20  Ga.,  271 :  23Ga.,  31.  Receiver's  sale:  14  Ga.,  323.  In  cases 
of  partition:  14  Ga..  522.  Pending  the  proceedings  for  the  removal  of  trustee :  16  Ga.,  406.  Part- 
ner.ship  assets:  18  Ga.,  661;  21Ga.,  74;  38  Ga.,  179.  Order  authorizing  sale  by  receiver  for  pay- 
ment of  taxes,  etc. :  26  Ga.,  119.  Discretion— when  it  is  controled:  32  (Ja.,  470;  38  Gn.,  24;  40  Ga., 
375;  42  Ga.,  46.  Property  exempt  from  debts:  35  (ra.,  180.  Where  the  complainant  is  not  en- 
titled to  disposses  the  defcndnnt:  37Ga.,37.  Revocation  of  order  appointing:  39  Ga.,  44.  Sup- 
plies to  mnke  crop  to  be  furnished  to  :  40Ga.,375.  Receiver,  when  appointed  at  instance  of  rainor- 
itjV  of  .stockholders  in  corporation  :  41  Ga.,  454.  _  Intestate's  property  in  the  hands  of:  41  Ga.,  549. 
"\\  here  creditor  has  fraudulently  triinsferred  his  property:  42  Ga.,  46.  Pending  quo  uxirr'uito  :  42 
(i\.J'^i\.  Receiver  appointed  by  Ordin;i,ry:  43  (Ja..  589.  I-Cnjoinod — when:  43  Ga..  554.  See,  also, 
Collier  vh.  Sapp,  .January  term,  1873;  Colley  vh.  Duncan:  Ih.;  Screven  vs.  Chirk.  Purchase  by 
receiver  at  hi.^  own  sale  as  agent  of  another :  Carr  vs.  Ilouser,  July  term,  1872.  Receiver  enti- 
tled to  notice  of  motion  to  remove:  37 Ga..  348. 

§3150.  (3093.)  Must  account  to  the  Court.  The  receiver  is  an  officer 
and  .servant  of  the  Court  appointing  him,  is  responsible  to  no  other  tri- 
bunal than  a  Court  of  equity,  and  must  in  all  things  obey  its  direction. 

§31ol.  (3094.)  Mis(ij)plijing  trust  funds.  All  persons  aiding  and 
assisting  trustees  of  any  character,  with  a  knowledge  of  their  misconduct, 
in  mi.sappiying  a.ssets,  are  directly  accountable  to  the  persons  injured. 

Liable  jointly  with  trustee  in  this  case :  14  Ga.,  342.    Stated  in  19  Ga.,  130. 
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§3152.  (3095.)  Tranw/ (ihhcJh.  Wl)(;n  ass'l.s  are  mi.sappliVl  anrl  can 
be  traced  in  the  liands  oi'  pcM-soiis  aflectc^d,  witii  notiee  of  tlie  riil.sa]>j)llea- 
tion,  the  trust  attaches  still  to  tlic  assets,  and  equity  will  aid  in  rcistoring^^^^'^'^'^'^' 
them  to  their  legitimate  ])ur|)ose.  A  (creditor  of  an  estate  may  follow 
assets  in  the  hands  of  legatees  or  distributees,  though  they  receive  them 
without  notice. 

Property  mny  be  followed  into  the  hands  of  (li.stributecs:  8  Ga.,  106;  22  Ga„  600.  Truft  prop- 
erty disposed  of  by  will  by  trustee  insiy  bo  followed  into  the  handn  of  his  executor:  22  (hi.,  Z^il. 
Trust  fund  followcMl— when  :  18  Ga.,  515;  10  (hi.,  (}l),  94,  l.'iO;  21  Ga.,  2()();  '.io  Ga.,  207;  38  Ga.,  75;  40 
Ga.,  259;  41  Ga.,  426. 

§3163.  (3090.)  Equitable  assets  for  creditor.    EquitJible  assets  may  be  ^-jg^^^ 
reached  by  a  creditor,  in  every  case  where  he  shows  that  there  is  danger 
of  not  being  satisfied  out  of  legal  assets. 

Equitable  assets— when  reached :  2  Kelly,  151 ;  3  Kelly,  449,  541 ;  4  Ga.,  319 ;  5  Ga.,  437 ;  35  Ga., 
170, 

§3154.  (3097.)  Joint  and  individual  assets.     Joint  assets  will  be  ap- 
plied to  joint  debts,  and  individual  assets  to  individual  debts;   but  when  . 
the  joint  assets  are  exhausted,  the  joint  debts  may  come  upon  individual '' 
assets;  the  individual  debts  without  regard  to  relative  dignity  as  com- 
pared with  the  joint  debts,  being  first  advanced  the  pro  rata  amount 
received  on  the  joint  debts  from  joint  assets. 

On  this  rule,  9  Ga.,  319.  See,  also,  note  to  §1946.  A  person  who  collects  funds  for  himself  and 
other  creditors  ought,  upon  distribution  thereof,  to  be  allowed  compensation  for  himself  and  law- 
yer therefor:  29  Ga.,  142.  When  A  loaned  money  to  B  to  be  used  by  B  in  rebuilding  a  certain 
mill  of  B's.  which  had  been  destroyed  and  was  being  rebuilt,  and  it  was  understood  that  A  was 
to  have  a  lien  on  the  mill  to  secure  him,  but  no  writing  or  other  written  memorandum  was  made, 
except  the  giving  of  notes  for  the  money,  and  there  was  no  charge  of  accident,  fraud  or  mistnko 
by  which  the  execution  of  such  a  writing  was  prevented,  after  B's  death,  on  a  bill  to  marshal 
his  assets,  equity  will  not  set  up  in  favor  of  it  a  lien  on  the  mill  to  the  prejudice  of  the  other  cred- 
itors of  B :  Printup  vs.  Barrett,  July  term,  1872. 


CHAPTER  yil. 


OF  CHARITES, 


Section. 

3155.  Charitable  bequest. 

3156.  Cv  preo. 

3157.  Subjects  of  charity. 


Skction. 
3158.  Eight  of  supervision. 
3169.  What  is  irreligious. 
3169.  Extraneous  evidence. 


§3155.  (3098.)  Charitable  bequest.  Equity  has  jurisdiction  to  carry 
into  effect  the  charitable  bequest  of  a  testator,  or  founder,  or  donor, 
where  the  same  are  definite  and  s^^ecific  in  their  objects,  and  ca^^able  of 
being  executed.  ; 

Stated  in  4  Ga.,  404.    What  English  statutes  of  force  in  Georgia:  76. 

§3156.  (3099.)   Cy  pi^es.    If  the  specific  mode  of  execution  be  for  any 
cause  impossible,  and  the  charitable  intent  be  still  manifest  and  definite,  ^-^• 
the  Court  may^  by  approximation,  give  effect  in  a  manner  next  most  con- 
sonant with  the  specific  mode  prescribed. 

Doctrine  of  cy  pres  :  18  Ga.,  129. 

§3157.  (3100.)  Subjects  of  charity.  The  following  subjects  are  proper 
matters  of  charity  for  the  jurisdiction  of  equity : 

1.  The  relief  of  aged,  impotent,  diseased,  or  poor  people. 

2.  Every  educational  purpose. 

3.  Provisions  for  religious  instruction  or  worship. 

4.  For  the  construction  or  repair  of  public  works,  or  liighwavs,  or 
other  public  conveniences. 

5.  The  promotion  of  any  craft  or  persons  engaging  therein. 
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G.  For  the  rtxloniption  or  relief  of  jn-isoners  or  eaptives. 

7.  For  tlie  iin|>roveineiit  or  repair  of  burying  grounds  or  tombstones. 

8.  OtlKH-  similar  subjeets,  having  for  their  objeet  the  relief  of  human 
sutieriuii*,  or  the  promotion  of  human  civilization. 

§3158.  (3101.)  J\i(jhf  of  supervision.  A  charity  once  inaugurated  is 
alwavs  subject  to  the  supervision  and  direction  of  ii  Court  of  equity,  to 
render  eiVecrual  its  purpose  and  object. 

§3159.  (3102.)  What  is  irreligious.  Nothing  shall  be  deemed  relig- 
ious in  its  character  which  affirms  doctrines  licentious  in  their  tendency, 
or  inconsistent  with  the  peace  and  safety  of  the  State. 

§3160.  (3103.)  E.vfraneous  evidence.  If  the  terms  of  the  bequest  or 
deed  are  obscure,  doubtful,  or  equivocal,  other  evidence  may  be  looked 
to  ascertain  the  sense  in  which  particular  expressions  are  used,  but  not 
to  make  definite  that  which  in  itself  is  too  indefinite  for  execution. 

Definite,  when  sufficiently  so:  25  Ga.,  431;  32 Ga.,  640. 

Grvf.ral  Xotk. — What  conditions  legal :  32  Ga.,  480.  No  public  charity  cnn  successfully  assert 
an  equity  apainst  the  pbiin,  legal  right  of  an  individual :  32  Ga.,  480.  As  to  the  trustees  their  rights, 
acts,  etc.:  32  Ga.,  640.    See,  also,  Newsome  vs.  Stark,  July  term,  1872. 


CHAPTER  VIII. 

OF  ELECTION. 


Sf.ctiox. 

3161.  Election. 

3162.  By  a  legatee. 

3163.  By  the  Court. 


Section. 

3164.  Compensation  to  defeated  legatee. 

3165.  Election  under  deeds. 


§3161.  (3104.)  Election.     A  case  of  election  arises  whenever  a  person 
is  entitled  to  one  of  two  benefits,  to  each  of  which  he  has  legal  title,  but 
^949.  iQ  enforce  both  would  be  unconscientious  and  inequitable  to  others  hav- 

ing claims  upon  the  same  property  or  fund.  In  such  cases  equity  has 
jurisdiction  to  compel  an  election. 

Case  of  election  :  5  Ga.,  274;  26  Ga.,  415;  31  Ga.,  225. 

§31G2.  (3105.)  By  a  legatee.     When  a  testator  has  affected  to  give 
property  not  his  own,  and  has  given  a  benefit  to  a  person  to  whom  that 
]>roperty  belongs,  the  devisee  or  legatee  must  elect  either  to  take  under 
or  against  the  instrument.     The  rule  does  not  apply  if  the  will  itself, 
i^4fjo.  froni  other  causes,  is  not  efficient  in  passing  the  title  to  the  property  of 

the  devisee  or  legatee;  nor  if  the  testator  had  an  interest  in  such  prop- 
erty upon  which  the  will  may  operate;  nor  if  the  bequest  shows  that  the 
testator  intended  to  bequeath  only  in  the  event  that  his  own  title  was 
good;  nor  if  the  benefit  given  to  the  party  called  upon  to  elect  is  not 
from  testator's  own  property,  but  by  virtue  of  a  power  of  appointment 
in  him. 

Rule  a?  to  election  ?tated :  1  Kelly,  496 ;  5  Ga.,  341.  If  party  elects  to  claim  by  descent  and  not 
by  will,  evidence  as  to  the  latter  is  irrelevant:  20  Ga.,  480. 

§3163.  (3106.)  JBy  the  Court.  If  from  any  cause  the  legatee  is  incom- 
petent to  elect,  the  Court  will,  after  investigation  as  to  values,  elect  for 
him. 

^3164.  (3107.)  Compensation  to  defeated  legatee.  If  the  election  be 
made  against  the  will,  the  defeated  legatee  or  devisee  is  entitled  to  com- 
pen.sation  out  of  the  property  bequeathed  to  the  party  electing,  to  the 
value  of  the  defeated  legacy. 
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§31G5.  (3108.)  FAecMnii  und(';r  <ke<h.     The  ioregoiiig  [jrIiioiple«  apply 
to  deeds  iis  well  as  wills. 


CTIAPTER  IX. 


OF  EXECUTION  OF  TOWEUS. 


Srction. 
3161).  Jurisdiction  over  powers. 
3107.  Discretion. 
31G8.  Collusive  execution. 


Skctton. 
.';]()1),  Jllu.«ory  appointment. 

3170.  OonHcnt  of  tru.sloe. 

3171.  In  cases  of  no  discretion,  etc. 


§3166.  (3109.)  Jurisdiction  over  powers.  Powers,  especially  of  a])- 
pointment,  being  always  founded  on  trust  or  confidence,  are  peculiarly 
subjects  of  equitable  supervision. 

Power  of  appointment,  liow  given  :  23  Ga.,  467. 

§3167.  (3110.)  Disoretlonary  j)ov)ers.  Equity  cannot  compel  a  party 
having  a  discretion,  to  exercise  a  power  of  appointment.  But  it  may 
relieve  against  mistaken  or  defective  executions,  or  collusive  or  illusory 
executions.  ^ 

Relief  against  defective  executions :  26  Ga.,  310. 

§3168.  (3111.)  Collusive  execution.  Every  execution  is  collusive, 
whereby  the  person  exercising  the  power  uses  it  by  contrivance  for  his 
own  benefit,  he  not  being  legitimately  an  intended  beneficiary. 

§3169.  (3112.)  Illusory  appointment.  An  illusory  appointment  is  one 
where  a  nominal  benefit  only  is  given  to  one  of  a  class  to  all  of  whom  a 
substantial  benefit  was  intended. 

§3170.  (3113.)  Consent  of  trustees  to  marriage.  Where  marriage  is 
required  to  be  by  consent  of  trustees,  and  from  any  corrupt  or  insuffi- 
cient motive  such  consent  is  withheld,  equity  Avill  compel  a  consent,  or 
give  relief  as  if  such  consent  was  had. 

§3171.  (3114.)  In  cases  of  no  discretiony  or  discretion  abused.  In  all 
cases  where  no  discretion  is  allowed,  or  the  discretion  allowed  is  abused, 
equity  has  jurisdiction  to  compel  a  faithful  execution  of  the  power. 

On  this  doctrine  :  26  Ga.,  310. 


CHAPTER   X. 


OF  FRAUD. 


Section. 

3172.  Jurisdiction  over  fraud. 

3173.  Actual  and  constructive. 

3174.  Misrepresentation. 

3175.  Suppression  of  the  truth. 

3176.  Frauds  not  by  words. 

3177.  Confidential  relations. 


Section. 
31 7S.  Annulling  deeds,  judgments,  etc. 

3179.  Inadequacy  of  consideration,  etc. 

3180.  Surprise. 

3181.  Fraiidulent  trade-marks,  etc. 

3182.  Marriage  brokerage  bonds. 


§3172.  (3115.)  Jurisdiction  over  fraud.  In  all  cases  of  fraud  (except 
fraud  in  the  execution  of  a  will,)  equity  has  concurrent  jurisdiction  with 
the  Courts  of  law. 

stated  in  2  Kelly,  304;  9  Ga.,  532;  30  Ga.,  300;  43  Ga.,  5S3. 

§3173.  (3116.)  Actual  and  constructive  fraud.  Fraud  may  be  actual  or 
constructive.     Actual  fraud  consists  in  anv  kind   of  artifice  bv  which  ^^'-^'  ^^' 
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anotlior  is  cUvoived.  Constructive  frnncl  coiisistvS  in  any  act  of  omission 
or  conunission  contrary  to  legal  or  equitable  duty,  trust  or  confidence 
justlv  reposed,  which  is  contrary  to  gx)od  conscience  and  operates  to  the 
injurv  oi'  another.  The  former  implies  moral  guilt;  the  latter  may  be 
consistent  "with  innocence. 

^j.'UTI.  (3117.)  Jfisrcprcscntation.  ^lisrepresentation  of  a  material  fact 
made  Avill fully  to  deceive,  or  recklessly  Avithout  knowledge,  and  acted  on 
bv  the  opjiosite  party,  or  if  made  by  mistake  and  innocently,  and  acted 
on  bv  the  opposite  party,  constitutes  legal  fraud. 

Stated  in  0  Ga.,  4xS;  9  Cm.,  430:  14  Ga.,  3S4;  17  Ga..  515;  31  Ga.,  339;  38  Ga..  618;  45  Ga..  13,  5S5 
Mitroprosontatiouupou  matter  equally  open  to  inquiries  of  both  parties:  19  Ga.,   448  ;  20  Ga.,  242. 

§3175.  (3118.)  Suppression  of  the  truth.  Suppression  of  a  fact  material 
to  be  known,  and  which  the  party  is  under  an  obligation  to  communi- 
cate, constitutes  fraud.  The  obligation  to  communicate  may  arise  from 
the  confidential  relations  of  the  parties  or  from  the  particular  circum- 
stances of  the  case. 

§31 7G.  (3119.)  Fraud,  hoiv  consuramated.  Fraud  may  be  consummated 
by  signs,  or  tricks,  or  through  agents  employed  to  deceive,  or  any  other 
unfair  way  used  to  cheat  another. 

Stated  in  G  Ga.,  458;  9  Ga.,  430. 

§3177.  (3120.)  Confidential  relations.  Any  relations  shall  be  deemed 
confidential  arising  from  nature  or  created  by  law,  or  resulting  from  con- 
tracts, where  one  party  is  so  situated  as  to  exercise  a  controlling  influence 
over  the  will,  conduct  and  interest  of  another;  or  where,  from  similar 
relations  of  mutual  confidence  the  law  requires  the  utmost  good  faith, 
such  as  partners,  principal  and  agent,  etc. 

Confidential  relation  :  6  Ga.,  419  ;  8  Ga.,  236;  12  Ga.,  594;  22  Ga..  637;  30  Ga.,  780;  31  Ga.,  544; 
34  Ga.,  551 ;  45  Ga.,  585. 

§3178.    (3121.)    Fraud  'anmds  deeds,  judgments,   etc.      Fraud   will 
?|2993.  .3129,       authorize  a  Court  of  equity  to  annul  conveyances,  however  solemnly  exe- 
cuted, and  to  relieve  against  awards,  judgments  and  degrees  obtained  by 
imposition. 

§3179.  (3122.)  Inadequacy  of  consideration.  Great  inadequacy  of  con- 
??2r47, 2712,       sideration,  joined  with  great  disparity  of  mental  ability  in  contracting  a 
^^'  bargain,  may  justify  a  Court  of  equity  in  setting  aside  a  sale  or  other 

contract. 

Disparity:  31  Ga.,  512. 

§3180.  (3123.)  Surprise.  Anything  which  happens  without  the  agency 
or  fault  of  the  party  affected  by  it,  tending  to  disturb  and  confuse  the 
judgment,  or  to  mislead  him,  and  of  which  the  opposite  party  takes  an 
undue  advantage,  is  in  equity  a  surprise,  and  one  species  of  fraud  for 
which  relief  is  granted. 

What  was  a  surprise  in  this  case :  6  Ga.,  177 ;  14  Ga.,  384 ;  41  Ga.,  478. 

§3181.  (3124.)  Fraudulent  trade-marhs,  etc.  Any  attempt  to  encroach 
upon  the  business  of  a  trader,  or  other  person,  by  the  use  of  similar 
trade-marks,  names,  or  devices,  with  the  intention  of  deceiving  and  mis- 
Iwiding  the  public,  is  a  fraud  for  which  equity  grants  relief. 

In  the  case  of  patent  medicines:  42  Ga„  91. 

§3182.  (3125.)  Marria/je  hroherage  bonds.  The  policy  of  the  law  being 
21696.  oppfjfsed  equally  to  restrictions  on  marriage,  and  to  marriages  not  the 

result  of  free  choice,  all  contracts  or  bonds  made  with  a  view  to  trammel 
or  to  force  marriage,  are  deemed  fraudulent  and  void. 
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])y    Con.stitiilioii  of  18G8,   Article    YTL, 


Falpc  assertion  of  vonflor  mk  to  tiilc  :  2  Kelly.  442;  m  to  fiiiantity  nn'l  value  of  l.'inds  :  10  (in., 

4tH;  20  (if;i,.,  242,  nr,!:  as  to  r)ro<lii(;t,iv('n(;HH  :  2G(J)i.,  :'J>2.  P;iro!  evi'l'-nee  of:  5  du..,  '.'A\ , '.Ti'.', ;  6  (in., 
r>',)(»;  9  (iii,.,  ]:i7;  15  (i;i,.,  170:  20  (ia,.,  r,:;7;  .'!•.)  (;/.,.,  479.  Must  be  ali<:Ked.  how  :  5  Oa...  ?>11.  4f/J;  0  (ia., 
nSU;  14  (}a-..  7ir);  .'',8  (hi.,  512,  044;  41  (hi.,  454;  of  grantee  in  obtaining  eonveyanee  of  lands:  0  Oa., 
58!).  Presiinii»tion  of:  8  (Ja.,  258;  27  (hi..  444:  .'51  (hi..  15;  41  (ia...  :'>14.  Cortibination  between 
a.ssiffnoe  and  debtors  of  insolvent  eorr)oration  :  8(j[a-.,511.  Fraud  in  v/hieh  eornplainant  partiei- 
pa.tes:  9  (in,.,  1. '57.  Must  be  aeeoinpanied  by  flainaffe:  11  (Ja.,  402:  14  (jta.,.'ilO:  2:Mia.,  .'i54;  25  (in.., 
244.  Fraud  by  fiKent,  by  solieitor  or  f^uanlian  of  infant  :  20  (in.,  -jM ',  weakneH«  of  eapaeity  :^  27 
(la,.,  444  ;  settleiuent  of:  2!)  («a,.,  4(i;  41(ia.,  271.  Wiiat  was  evidciife  of  fraud  in  this  ease:  41  (_ra., 
81.  Pirty  sciekinf?  to  rescind,  on  frround  of  fraud  must  rermdiatt;  the  entire  eontraet:  41  (in.. 
171.  E.xcention  of  voluntary  (•onv<!yaiH;e  without  notieefo  er(ditors42  (ja,.,  124.  Fraud  unmixed 
with  ne^dii!:eneo:  4.',  (hi.,  278.  See,  a,lso.  44  (hi.,  9,  152,  100,  2:57.  258;  McLean  vx.  (Jlark.  July  terra, 
1872;  Smith  vv.  Malcolm,  July  term,  1872;  iJlount  •»«.  Casten,  January  term,  187;i;  Seabrook  r*. 
Brady,  ib. 


CHAPTER  XL 


OF  PARTITION. 


r,i3 


Skotton. 

3183.  Partition. 

3184.  Passing  title. 


Srction. 
3185.  Moulding  decree. 


§3183.  (3127.)  Partition.  Equity  lias  jurisdiction  in  cases  of  partition 
whenever  the  remedy  at  law  is  insufficient,  or  peculiar  circumstances  ren- 
der the  proceeding  in  equity  more  suitable  and  j  List. 

Equity  jurisdiction  over:  14  Ga.,  527;  17  Ga.,  123;  43  Ga.,  327. 

§3184.  (3128.)  Decree  passes  title.  The  decree  on  a  proceeding  to  par- 
tition shall  pass  the  title  without  the  execution  of  any  conveyances  by  the 
parties. 

§3185.  (3129.)  lloulding  decree.  The  Court  will  mould  its  decree,  in 
every  case,  to  meet  the  general  justice  and  equity  of  each  person  entitled, 
and  in  its  discretion,  may  postpone  or  deny  either  a  partition  or  a  sale,  if 
it  shall  appear  that  the  present  or  prospective  interest  of  each  tenant  may 
not  be  protected  thereby. 

Genf.ral  Note.— Requisites  of  bill  for— defendant's  plea:  14  Ga.,  521. 


CHAPTER  XII. 


OF  SPECIFIC  PERFORMANCE. 


Skottoit. 
3186.  When  decreed. 
31S7.  Parol  contract  to  land* 

3188.  Of  personalty. 

3189.  Voluntary  and  gratuitous  promise. 


Skcttoj?. 

3190.  Inndequncy. 

3191.  Ability  of  eoniplaimnt  to  complr. 
3193;  Damages  for  bi-each. 


§3186.  (3180.)  Specific 'perform ancc^  irhen  decreed.  Specific  perfoiTn- 
ance  of  a  contract  (if  within  the  power  of  the  party)  will  be  decreed, 
generally,  whenever  the  damages  recoverable  at  law  would  not  be  an 
adequate  compensation  for  the  non-performance. 

Compensation  in  damages:  30  Ga.,  96.    Adequate  law  reiiicd.v:  32  Ga..  550, 

§3187.  (3131.)  Parol  contract  for  land.     The  specific  performance  of 
a  parol  contract  as  to  land,  will  be  decreed  if  the  defendant  admits  the  §1^31,  (3.) 
judgment,  or  if  it  be  so  far  executed  by  the  party  seeking  relief,  and  at 
the  instance,  or  by  the  inducements  of  the  other  party,  that  if  the  contract 
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Specific  performance. 


bo  ahaiuloiHHl,  ho  oaimot  bo  rostorod  to  his  fornior  position.  Full  pay- 
inont  alono,  acvoptod  bv  the  vendor,  or  partial  payment,  accompanied 
with  possession,  or  })ossession  alone,  with  valuable  improvements,  if 
eloarlv  ]n\>\(.>d  in  eaeli  ease  to  be  done  with  reference  to  the  parol  con- 
tract, will  be  sulUeient  part  performance  to  justify  a  decree. 

Its  tonn?  ;uul  (.-oiulition?  must  bo  in-ecisoly  stated:  5  (hi.,  341  ;  17  Oa..  559.  .Where  one  obtains 
lopal  title  as  <oouiity:  S  (ta>.  -45;  9_Ga.,^T7;  14  (la.,  1.  If  answer  admits  i>arol  agreement,  but 
insist^:  on  statute  of  frauds:  8  Gjx.,  457.  Sec,  also,  note  to  section  1951,  and  45  Ga.,  175,  which  is 
there  omitted. 

§3188.  (3132.)  Of  pcrsonaJf}/.  Any  good  reason,  in  equity  and  good 
conscience,  why  the  complainant  should  have  the  possession  of  specific 
personalty  to  which  he  has  title,  will  sustain  a  bill  for  specific  })erform- 
ance  or  delivery,  and,  unless  rebutted  by  other  equitable  reasons,  will 
justiiy  a  decree.  The  jury,  in  such  cases,  may  decree  either  damages  or 
specific  delivery. 

§3189.  (3133.)  Voluntary  promises.  It  will  not  be  decreed  of  a  vol- 
untary agreement,  or  merely  gratuitous  promise.  If,  however,  possession 
f!30S8, 3116.  of  lands  has  been  given  under  such  agreement,  upon  a  meritorious  consid- 
eration, and  valuable  improvements  made  upon  the  faith  thereof,  equity 
\         will  decree  the  performance  of  the  agreement. 

Stated  in  33  Ga.,  9. 

§3190.  (3134.)  Inadequacy  of  jorice.   Mere  inadequacy  of  price,  though 
??2^,  27-12,  T   not  sufficient  to  rescind  a  contract,  may  justify  a  Court  in  refusing  to 
decree  a  sj^ecific  performance ;  so  also  any  other  fact  showing  the  contract 
to  be  unfair  or  unjust,  or  against  good  conscience. 


3179. 


Stated  in  6  Ga.,  515;  9  Ga.,  60;  19  Ga..  471,  565;  26  Ga.,  362;  43  Ga.,  79;  Christian  vs.  Ransom, 
July  term,  1872. 

§3191.  (3135.)  Ability  of  complainant  to  comply .  The  vendor  seeking 
specific  performance  must  show  an  ability  to  comply  substantially  with 
his  contract  in  every  part,  and  as  to  all  the  property ;  but  a  want  of  title, 
or  other  inability  as  to  part,  will  not  be  a  good  answer  to  the  vendee 
seeking  performance,  who  is  w^illing  to  accept  title  to  the  part,  receiving 
compensation  for  the  other.  If  the  defects  in  vendor's  title  be  trifl^ig, 
or  comparatively  small,  equity  will  decree,  at  his  instance,  granting  com- 
pensation for  such  defects. 

§3192.  (3136.)  Damages  for  breach.  If,  for  any  cause,  the  specific 
jK'rformance  is  impossible,  or  the  vendee  declines  to  accept  a  performance 
in  ])art,  the  Court  may  proceed  to  assess  damages  for  the  breach  of  the 
contract. 

Stated  in  6  Ga.,  591. 

Gkxerai.  Notk— Decreed,  when:  3  Kelly,  422;  12  Ga.,  201;  14  Ga.,  1,  238;  16  Ga.,  416;  17  Ga., 
177;  18  Ga.,  473;  20  Gn.,  142;  21  Ga.,  183,  403;  23  Ga.,  431 ;  24  Ga.,  402;  29  Ga.,  67,  628;  30  Ga.,  528;  31 
(xa.,  295;  32  Ga.,  257,  550:  35  Ga.,  258;  39  Ga.,  511,  533:  40  Ga.,  457.  Of  agreement  as  to  set  off':  7  Ga., 
3W.  In  the  discretion  of  the  Court:  17  (Ja.,  15.  When  the  answer  denies  the  contract:  17  Ga.,  558. 
Not  decreed  unless  there  be  prejudice  to  the  vendor:  17  Ga.,  558.  Parties  to  contract,  proper  par- 
ties to  bill :  20  Ga.,  142.  Courts  do  not  make  contracts  for  parties:  20  Ga.,',242;  35  Ga.  177.  Court 
is  not  bound  to  decree  where  it  would  not  set  aside  the  contract:  31  Ga.,  512.  To  entitle  a  party  to 
specific  performance,  he  must  show  that  he  has  been  in  no  default  in  not  having  performed  tho 
agreement,  and  that  he  has  taken  all  proper  steps  on  his  part  toward  tho  performance:  Brown  vs. 
Ifeys,  March  term,  1864.  See,  also,  43  Ga.,  79,  356,  361,  428;  44  Ga.,  473;  Forsyth  vh.  McKay,  Janu- 
ary term,  1873. 


TART  II.— TITLE  IX.— CHAPTERS  XIII.- XIV. 


r,ir> 


Trust  Jind  truHtocH.-l'Ixtm ordinary  remedies. 


CIIAPTErt  XIII. 


OF  TRUST  AND  TRUSTEES. 


Skotion. 
319,'}.  Trnsts. 

3194.  Resultinp:  trusts. 

3195.  Court  will  upinnni  trustee. 


Skction'. 
'.'>VX).  liirnitjition  of  actions. 
3197.  Relief  griinlod. 


§3193.  (3137.)  Trusts.  Trusts  of  every  kind,  not  generally  cognizable 
at  law,  are  peculiar  subjects  of  equity  jurisdiction. 

§3194.  (3138.)   Resultinf/  trusts.    Whenever  the  circumstances  are  such 
that  the  person  taking  the  legal  estate,  either  from  fraud  (;r  oth(ir\vise,  ^,2312  2316 
cannot  enjoy  the  beneficial  interest  without  violating  some  established  "  '   ' 
principle  of  equity,  tlie  Court  will  declare  him  a  trustee  for  the  person 
beneficially  entitled,  if  such  person  has  not  waived  his  right  by  subse- 
quent ratification  or  long  acquiescence. 

Resulting  trust  decreed,  when:  3  Kelly,  5;  7  Ga.,  348;  8  Ga.,  245;  31  Ga.,  295;  39  Ga..  479;  41 
Ga.,  283. 

§3195.  (3139.)  Want  of  trustee.  A  trust  shall  never  fail  for  the  want 
of  a  trustee. 

stated  in  13  Ga.,  357 ;  23  Ga.,  448  ;  25  Ga.,  420. 

§3196.  (3140.)   Limitation.     Subsisting  trusts,  cognizable  only  in  a 
Court  of  equity,  are  not  within  the  ordinary  statutes  of  limitation ;  but  ?22'324, 3094. 
in  all  cases  equity  will  consider  the  lapse  of  time  in  decreeing  an  account, 
and  where,  from  it  and  other  circumstances,  it  would  be  inequitable,  any 
relief  will  be  refused. 

Subsisting  trusts  excepted,  etc.,  when:  3  Kelly,  383,  396;  7  Ga.,  154;  8  Ga.,  97,  486;  11  Ga..  195, 
259;  12  Ga.,  9;  23  Ga.,  434;  30  Ga.,  96.  "Account:"  6  Ga.,  404;  8  Ga.,  94;  11  Ga.,  63;  13  Ga.,  165;  14 
Ga.,  342;  30  Ga.,  777 ;  32  Ga.,  681 ;  33  Ga.,  520;  34  Ga.,  438 ;  37  Ga„  207;  39  Ga.,  533. 

§3197.  (3141.)  Relief  in  cases  of  trust.  The  relief  granted,  in  cases 
of  trust,  will  always  be  so  moulded  and  framed  as  to  render  the  trust 
effectual,  and  secure  the  best  interests  of  all  parties. 

General  Note.— What  trust  executed:  3  Kelly,  383;  6  Ga.,  589;  10  Ga.,  471;  11  Ga.,570:  12 
Ga.,  195;  19  Ga.,  237;  25  Ga.,  420;  26  Ga.,  302;  33  Ga.,  524;  35  Ga.,  184.  Equity  jurisdiction  over  per- 
sons exercising  corporate  powers  of  a  corporation  in  their  character  of  trustees:  11  Ga.,  556.  Equity 
jurisdiction  over  is  very  broad :  14  Ga.,  416.  Mayor  and  Council  of  city  do  not  belong  to  that  class 
of  trustees  against  whom  there  is  only  remedy  at  law  :  19  Ga.,  471.  Quo  ican-anto  ag;uust  trustees  : 
22  Ga.,  507.  Equity  in  investigating  breach  of  trust  will  adjust  all  the  equities:  24  Ga.,  590.  See, 
also,  10  Ga.,  273;  19  Ga.,  577:  21  Ga.,  200,  439;  23  Ga.,  172;  29  Ga.,  553;  30  Ga.,  954:  32  Ga.,  31,  696;  33 
Ga.,  520;  34  Ga.,  459;  35  Ga..  128;  39  Ga.,  533;  40  Ga.,  259;  44  Ga.,  152. 


CHAPTER  XIV. 


OF  EXTRAORDINARY  REMEDIES. 


Article  1. — Of  3fandamusy  Quo  Warranto,  and  Prohibition, 

Article  2. — Of  Injunction^ 

Article  3. — Of  Ne  Exeat y  and  Quia  Timet 

Article  4. —  Of  JBills  of  Peace  and  Interpleader. 
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Aniole  1. — Mnndrtimis,  quo  warranto,  and  prohibition. 


ARTICLE  I. 


^fAXPA^ri'S,    QrO   WARRANTO,   AND   PROHIBITION. 


Skcttok. 

Slt*^.  To  onforop  otnciiil  duty. 

SW.  l.\v<  not  t"<ir  i)rivato  remedy. 

3'ilK'.  AVhon  mn  irranted. 

S'J'd.  (trained  in  vaeation. 

0II1I2.  (Governor  not  liable. 

SiK^o.  Q^i/o  tnirrmito. 

8204.  Quo  warranto,  when  heard. 


Section. 
8'2().">.  Trial  of  facts,  notice,  etc. 
3'2()(!.  Proceediuirs  in  siich  cases. 

3207.  Practice  tlierein. 

3208.  Extended  to  other  cases. 

3209.  .ludsjcnient  shall  dispose  of  books,  etc. 
3209.  («.;  Prohibition. 


§ol98.  (3142.)  JLandamns  to  enforce  official  duty.  All  official  duties 
slioukl  be  faithiiilly  fulfilled,  and  whenever,  from  any  eause,  a  defect  of 
legal  justice  would  ensue  from  a  failure  or  improper  fulfillment,  the  writ 
of  mandamus  may  issue  to  compel  a  due  performance,  if  there  be  no 
other  specific  legal  remedy  for  the  legal  rights. 

No  other  spcifie  lepal  remedy :  12  Ga.,  170;  15  Ga.,  317 ;  38  Ga.,  606.  Mandamus  against  Inferior 
Court :  5  Ga.,  522;  15  Ga..  317  ;  18  Ga..  473;  19  Ga..  97;  20  Ga..  328;  23  Ga.,  212;  28  Ga.,  121;  36  Ga., 
398.  State  e.r  reL  Greer  vft.  Spier,  Marcli  term.  1864.  Against  county  treasurer:  8  Ga.,  560;  9  Ga., 
a34.  367:  39  Ga.,  56.  Against  Superior  Court:  11  Ga.,  305;  12  Ga.,  138.  Against  Ordinary :  16  Ga., 
13  ;  17  Ga.,  263.  Against  sheriff:  42  Ga.,  629.  City  marshal  levying  on  property  exempted:  37  Ga., 
581. 

§3199.  (3143.)  Lies  not  as  private  remedy.  Mandamus  does  not  lie  as 
a  private  remedy  bet^veen  individuals  to  enforce  private  rights,  nor  to  a 
public  officer  who  has  an  absolute  discretion  to  act  or  not,  unless  there 
is  a  gross  abuse  of  such  discretion,  but  it  is  not  confined  to  the  enforce- 
ment of  mere  ministerial  duties. 

Private  persons  :  14  Ga..  388.    To  arbitrators :  27  Ga.,  368. 

§3200.  (3144.)  When  not  granted.  Mandamus  will  not  be  granted 
when  it  is  manifest  that  the  writ  would,  for  any  cause,  be  nugatory  or 
fruitless ;  nor  will  it  be  granted  on  a  mere  suspicion  or  fear,  before  a 
refusal  to  act  or  a  wrongful  act  done. 

§3201.  (3145.)  Granted  in  vacation.  The  writs  of  mandamus,  quo 
t'^2^^^'^''^''^'^*'^''^^i'i^(''ido,  and  prohibition  may  be  granted  at  any  time,  on  pro]3er  show- 
ing made,  but  the  return  must  be  in  term  time,  and  any  issues  of  fact 
made  thereon,  must  be  tried  as  other  equity  causes. 

When  grantable,  when  returnable:  1  Kelly,  271. 

§3202.  (3146.)    Governor.     Neither  of  these  w^rits  [except  quo  war- 
\f.,^^^l^^^'^'^'  ranto]  (a)  will  lie  to  the  duly  inaugurated  Governor  of  the  State,  but 
they  do  lie  to  all  other  executive  or  military  officers. 

Eor  political  reasons :  8  Ga.,  360. 

§3203.  (3147.)  Quo  loarranto.  The  writ  of  quo  warranto  may  issue 
to  iiupiire  into  the  right  of  any  person  to  any  public  office,  the  duties  of 
which  he  is  in  fact  discharging,  but  must  be  granted  at  the  suit  of  some 
person  either  claiming  the  office  or  interested  therein. 


§3204.    Quo  warranto  heard  in  vacation^  when.    [I^he  writ  oi'  quo  war- 
^'  yt^nfi^i.ranto  may  be  returned,  heard  and  determined  by  the  Judge  of  the  Supe- 
•7,-^,1,? 41.*^  rior  Court  within  ten  days  from  its  service  on  the  defendant,  in  all  cases 
where  there  is  no  fact  in  dispute.]     (a.) 

^320o.  Ifis^'.e  of  fact  hovj  tried,  notice  to  parties,  continuance.    [In  cases 
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iMandaiJUK-!,  quo  wurr'info,  uri'J   prohibition. 


<af  a  denial  of  facts,  wliicb  (l('ril;i,l  IJk;  dcihuUuii  or  (]('S(tn<hntR  shall  make 
f)ii  oath,  the  Judge  sliall,  fortljvvlth,  in  tiie  usual  miintutrj  draw  a  jury  of* 
twelve  men,  to  try  the  issue  of  faets,  and  th(;  Jud^e  shall  hav^c  the  f>ower 
to  fix  a  day  for  the  trial  of  said  issiu;  of  faets,  with  an  order  th;)t  the 
sherilF  shall  notify  the  parties  of  the  time  and  {>laee  of  trial :  i^/'o/uVi/^/'/,  ^a)jActsofl868, 
that  the  day  fixed  for  such  trial  shall  not  be  less  than  ten,  nor  longer  '' 
than  thirty  days:  and  provided  fivriher,  thiit  the  Judge  shall  have  the 
diseretion  to  continue  the  hearing  from  day  to  day,  as  the  law  now  pro- 
vides f5:)r  other  cases.]     (a.) 

§3206.  Proceedings  in  cases  quo  warranto.  \]\\  all  a])])lications  for 
writs  of  quo  warranto^  or  of  informations  in  the  nature  of  a  writ  of  quo 
warranto^  or  of  procc(Klin<^  by  fiuvh.  writs,  (which  are  hereby  extended 
to  all  civil  officers  of  the  State  of  Georgia,  and  are  hereby  granted  to 
test  the  right  of  any  civil  officer  to  his  office,)  to  determine  the  right  to 
hold  office,  where  the  case  presented  by  the  applicant  or  petitioner 
involves  only  questions  of  law,  the  same  may,  as  other  crjuital)le  ]jro- 
ceedings,  be  determined  by  the  Judge  of  the  Superior  Court,  before  whom 
■such  case  is  begun,  in  vacation,  and  such  Judge  shall,  whether  such  writ, 
information,  or  proceeding,  is  prayed  for,  sued  out,  or  begun  in  vacation 
or  term  time,  so  order  all  the  proceedings  connected  with,  and  usual  in 
such  cases,  that  the  final  determination  shall  be  had  by  him  in  ten  days 
from  the  commencement  of  such  suit,  application  or  proceeding,  and  if 
either  party  to  such  application  or  proceeding  desires  to  except  to  the 
decision  of  the  said  Judge  of  the  Superior  Court,  he  shall,  if  the  Supreme  rp>  Actvofisn- 
Court  of  the  State  be  in  session,  within  ten  days  after  such  decision,  carry  '"-•  p-  -Ai- 
the  same  to  said  Supreme  Court  by  bill  of  exceptions,  which  shall  be 
tendered  and  signed  as  is  prescribed  in  section  3213  of  this  Code,  in  cases 
of  applications  for,  and  decisions  granting  or  refusing  injunctions;  said 
bill  of  exceptions  to  be  served  upon  the  opposite  party  in  such  suit,  as  is 
prescribed  in  said  section  3213,  and  all  the  rules  and  regulations  in  said 
section  3213  as  to  service,  and  duty  of  the  clerk  of  the  Superior  Court, 
shall  apply  to  this  class  of  cases.]     (a.) 

§3207.  Practice  in  injunction  cases  made  to  apply  here,  [So  much  of 
sections  3214  and  3215  of  this  Code,  as  can  be  applied  to  the  bill  of 
exceptions  mentioned  in  the  preceding  section,  is  hereby  made  a  part  of 
said  preceding  section,  and  said  Supreme  Court  shall,  as  in  cases  Oi\% 
injunction  provided  for  in  said  sections  3213,  3214  and  3215,  proceed  to 
hear  and  determine  such  bill  of  exceptions,  and  when  the  decision  is  ren- 
dered by  said  Supreme  Court,  it  shall  be  executed  as  is  prescribed  in  said 
section  3215.]     (a.) 

§3208.   The  foregoing  provision  extended  to  other  cases.     [All  the  pro- 
visions of  the  two  preceding  sections  are  hereby  extended  to  proceedings 
quoivarranto^  or  writs  of  that  nature  involving  issues  of  flict  to  be  tried  by('a^Aot?cflS7l 
a  jury,  when  the  same  can  be  applied;   but  nothing  in  said  two  preceding  '•-•  ^'■^■-  ^-• 
sections  shall  be  construed  to  affect  any  rights  or  remedies  in  this  class  of 
cases,  not  touched  by  the  provisions  of  said  two  sections.]     (a.) 

§3209.  The  judgment  shall  dispose  of  booJcs  and  papers.  [Whenever 
the  right  to  any  office  is  decided,  the  judgment  fixing  s^ich  right  shall 
further  provide  for  the  delivery  to  the  person  decided  to  be  entitled  to  K  Act?  of  iSTi 
smch  office,  of  all  the  books  and  papers  of  every  sort  belonging  to  tlie 
office;  which  judgment  shall  be  enforced  as  other  decrees  in  equiry  are 
enforced.]     (a.) 

§3209.  (a.)  (3148.)  Prohlhliion.   Thewrlt  of  proliiI)ition  is  the  oounter- 
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Article  2. — Injunction. 


}x\rt  ol*  inaiulanm^,  io  arrest  illegal  proeeedings  by  any  Court  officer 
where  no  other  legal  remedy  or  relief  is  given;  and  the  granting  or  refn- 
s;il  thereotj  is  governed  by  the  same  principles  of  right,  necessity,  and 
justice. 

Romcdy,  when  :  7  Oa..  473  ;  45  da.,  84. 

Gknkkai.  Xotk.— M;nul:inuis  to  oompel  pcrformnncc  of  stntutory  duty :  4  (Ja.,  2(i.  When  to 
bo  rot usoii  t'or /"(•/'».«.•  J!>.  Pisorotion  of  Court  ;is  to  in;nulanuis:  Jl>.,  ami  115.  Mandiiimis  is  in 
the  iiMtiiro  of  a  suit  to  wliioh  Stato  is  not  a  party :  4  Cxi\.,  Ho.  ])oman(l  and  refusal  necessary,  what 
oonstitutos  :  lo  (la..  473.  Mandamus  to  eompel  canal  makers  to  bridse  the  same:  2(>  (la..  (i(>5.  Man- 
damus ajrainst  railroad  to  eompel  transfer  of  stock  to  purcliaser  on  its  books:  38  (Ja.,  25',).  Man- 
ilamus  ajrainst  lieor.iiia  Medical  Society:  38  Ga.,  608.  Mandamus  i  ropcr  remedy  for  enforcement 
of  rijihtaecruinsr  under  statute  of  State  uliieh  was  not  barred  by  statute  of  limitations  until  after 
liio  ox|>irati(ni  of  the  twenty  years  from  the  time  of  the  assessment  of  damages  by  commissioners 
uuvler  the  Act :  43  Gti.,  259. 


ARTICLE  11. 


OF    INJUNCTION. 


Section'. 

3210.  For  what  purpose  granted. 

3211.  Injunctions,  how  granted. 

3212.  Hearing  and  exceptions. 

3213.  Exceptions,  how  tendered. 

3214.  Hearing  in  Supreme  Court. 

3215.  Judgments,  hoAv  enforced. 
321ii.  Practice  in  other  cases. 
3217.  Dissolution  at  chambers. 


Section. 

3218.  Enjoining  a  Court  of  law. 

3219.  To  restrain  a  trespass. 

3220.  Discretion  of  Judge. 


3224.  Cannot  compel. 
3525.  Perpetual  injunction. 


§3210.  (3149.)  For  u-hat  purpose  granted.  Equity  by  a  writ  of  injunc- 
tion, may  restrain  proceedings  in  another  or  the  same  Court,  or  a  threat- 
ened, or  existing  tort,  or  any  other  act  of  a  private  individual  or  corpora- 
tion which  is  illegal  or  contrary  to  equity  and  good  conscience,  and  for 
which  no  adequate  remedy  is  provided  at  laAV. 

Adequate  remedy  by  law.  exists  Avhcn:  1  Kelly,  12;  16  Ga.,  399;  26  Ga.,  167,  485;  28  Ga.,  175;  30 
Gn..  170;  36  Ga..  203,  515;  40  Ga.,  133,  145  On  this  section:  36  Ga.,  537.  "Corporation:"  9  Ga.,  475; 
19  Ga..  491 ;  23  Ga.,  402;  30  Ga.,  154,  506;  37  Ga.,  644;  40  (hi.,  582:  41  Ga.,  454;  43  Ga.,  67,  466;  44  Ga., 
52ft:  45  Ga.,  613;  S.  W.  R.  R.  vs.  Scriven,  July  term,  1872;  City  B.  A'  L.  A.  vs.  Goodrich,  January 
term,  1873.  "In  another  Court"  (United  States  Court):  30  Ga.,  578;  40  Ga.,  356,  405;  Jones  vs. 
Thatcher,  January  term,  1873. 

§3211.  (3150.)  Injunctions,  in  what  manner  granted.    [In  all  cases  of 

applications  for  injunctions,  the  Judge  to  whom  presented  shall,  before 

granting  an  order  for  the  same,  cause  sufficient  notice  of  the  application 

to  be  given  to  the  party  sought  to  be  enjoined,  and  of  the  time  and  place 

p.  524.  Act  of  when  he  will  hear  the  motion,  and  no  order  for  such  injunction  shall  be 

Acfof 'ife'-''56,  granted  until  such  party  can  be  heard,  unless  it  is  manifest  to  such  Judge 

i87(?'p  ii^*^'  from  the  sworn  allegations  in  the  bill,  or  the  affidavit  of  a  competent 

person,  that  the  injury  apprehended  Avill  be  done  if  an  immediate  remedy 

is  not  affijrded,  when  he  may  grant  instanter  an  order  restraining  the 

party  complained  of  until  the  hearing  or  the  further  order  of  the  Court, 

which  restraining  order  shall  have  all  the  force  of  an  injunction  until 

rescinded  or  modified  by  the  Court.]     (a.) 

Service  of  motion  to  dissolve:  1  Kelly,  7.  On  Act  of  1842:  11  Ga.,  9.  Such  injunction  to  be 
jrranled  on  terms:  19  Ga.,  471.  Temr)orary  injunction,  granted  out  of  coi;nty  of  defendant's  resi- 
dence :  21  Ga.,  6.  On  Act  of  1870  :  41  Ga.,  644 ;  44  Ga,,  634 ;  Spence  vs.  Steadman,  January  term,  1873. 

§3212.  The  hearing — writ  of  error — Judge^s  order.  [When  such  liear- 
ing  shall  take  place  in  conformity  to  the  rules  of  law  now  existing  for 
granting  and  dissolving  injunctions,  the  Judge  before  whom  said  hearing 
takes  place  may  grant  or  refuse  said  injun(;tion  on  the  terms  the  law  now 
requires;  and  either  party  may  have  writ  of  error  to  the  Su|)reme  Court 
from  such  decision  upon  complying  with  the  law  appertaining  to  the 
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same;  but  no  sudi  writ  of  vatov  or  otli(;r  j)roco(;din^-  ihr  Uic  oljtaiijnif-rjt 

of  the  same  sliall  have  tlie  effeet  to  establish  or  deny  any  injunction  inde- 

])en(lently  of  the  order  of  such  JikJ^c;,  wlio  sfiall,  on  rendering  the  decision, 

or  in  graiitln^^  tlie  writ  of  (MTor,  imiko  such  order  Jind  rcfjiiire  such  boud  ^J'^^'^^^^J'^jJj™' 

as  may  be  necessary  to  preserve  and  protect  the  riglits  of  the  parties  until 

the  judgment  of  the  Supreme  Court  can  be  had  thereon,  and  which  he 

shall  do  as  well  in  eases  of  refusal  as  of  granting.]     (a.) 

Bond  under  Act  of  1811:  1  Kelly,  72.  Trial  term  under  tluit  Act:  .'Uvellv,  117.  Bond  not 
sup fvfia/f  (in  ill  th\H  C'dHo:  S8  Ga.,  (ill.  lUU  of  exceittions  to  deci.sion  dinsoh  iu^,  not  >ivrj':riif:dea>i : 
40  Gil.,  309. 

§3213.  Bill  of  exceptions,  when  to  be  tendered,  etc.  [The  bill  of  excep- 
tions in  such  cases,  shall  be  tendered  and  signed  within  twenty  days  from 
the  rendition  of  the  decision,  and  the  op])osite  party  be  served  within 
fifteen  days  from  such  signing,  with  the  bill  of  exceptions;  and  the  clerk 
shall,  within  fifteen  days  from  such  service,  make  out  a  transcript  of  the  ^a)  Acts  ofi  870, 
record,  and  transmit  the  same  immediately  to  the  Supreme  Court  then  in  f^^j^^'j ,  ^^%l'^ 
session,  and  if  not  in  session,  then  to  the  very  next  session ;  and  its  arrival 
by  the  first  day  of  the  term,  or  at  any  time  thereafter  during  the  term, 
shall  be  sufficient  to  insure  a  hearing.  If  said  record,  being  returned  to 
a  Court  then  in  session,  should  fail,  after  legal  diligence,  to  arrive  in  time 
for  a  hearing  before  the  adjournment,  then  it  stands  over  until  the  next 
term.]     (a.) 

§3214.  Duty  of  Cleric  of  Supreme  Court — and  hearing  at  once.  [Upon 
the  receipt  of  any  such  case  by  the  clerk  of  the  Supreme  Court,  he  shall 
place  it  immediately  on  the  docket  of  the  circuit  to  which  it  belongs;  but 
at  the  request  of  either  party,  the  Judges  of  the  Supreme  Court  shall  hear  (a)  Actsof  1S70, 
said  case  without  delay  and  without  respect  to  the  order  of  circuits,  or  its^"^'*^" 
order  in  the  circuit,  unless  said  Judges  adopt  some  rule  for  the  more 
speedy  and  systematic  hearing  of  such  cases,  in  compliance  with  the  spirit 
of  this  and  the  preceding  section,  giving  them  precedence.]     (a.) 

§3215.  Judgments,  hoio  enforced.     [When  judgments  are  rendered  in 
such  cases,  the  Judges  of  the  Superior  Courts  are  hereby  clothed  with  the^-'^^  -^,^t^o^i^''0« 
power  to  give  immediate  effect  to  them  either  in  term  or  vacation.]     (a.) 

§3216.  Provisions  applicable  to  all  extraordinary  lorits.     [The  provis- 
ions contained  in  the  five  preceding  sections  apply  to  applications  for  the  p'^\^;'^°^^^'^' 
appointment  of  receivers,  or  other  extraordinary  remedy  in  equity,  and 
must  be  observed  to  the  extent  applicable.]     (a.) 

§3217.  (3151.)  Dissolidion  at  chambers.  The  defendant  may  move 
the  dissolution  of  an  injunction,  or  the  revoking  of  any  other  extraor- 
dinary writ,  in  vacation,  on  ten  days'  notice  to  the  opposite  party  or  his  ^.. 
solicitor,  and  the  Chancellor  shall  decide  thereon  upon  the  same  princi-  " 
pies  as  if  presiding  in  term.  The  complainant,  by  disclaiming  discovery, 
cannot  deprive  the  defendant  of  the  benefit  of  his  answer  on  a  motion 
to  dissolve  the  injunction;  upon  such  a  motion  affidavits  of  witnesses 
may  be  adduced  by  either  party. 

EflFectof  answer:  20  Ga.,  242.  Affidavits— notice  of :  21  Ga..  74.  Oral  evidence:  7^.  Motion 
to  dissolve — when  to  be  made :  21  Ga„  359;  total  or  partial  dissolution:  IS  Ga.,  374;  30  Ga.,  931. 
Costs  on :  30  Ga.,  506  ;  right  to  begin  and  conclude  :  35  Ga.,  47. 

§3218.  (3152.)  Enjoining  a  Court  of  law.  Equity  will  not  enjoin  the 
proceedings  and  processes  of  a  Court  of  law,  unless  there  is  some  inter- 
vening equity,  or  other  proper  defense,  of  which  the  party,  without 
fault  on  his  part,  cannot  avail  himself  at  law. 

Stated  in  1  Kelly.  12;  16  Ga.,  399:  37  Ga.,  364.    Injunction  against  eiectment :  1  Kelly.  379  :    3 
Kelly.  31 ;  6  Ga..  443:   7  Ga..  589  ;  16  Ga..  31.  67  ;  IS  Ga..  520;  20  Ga..  514;  23  Ga..  374;  25  Ga..  93  ;  30 
Ga,.  74;  43  Ga.,  161.   Bill  to  restrain  judgment  at  law  until  account  c:in  be  taken  between  tenants  in        , 
common :  15  Ga.,  533.  Injunction  against  judgment  for  too  much :  23  Ga.,  352.  Against  judgment  cou- 
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fossod  on  noto  barred  :  22  (^a..  127;  ap-iinst  suit  at  law  to  prevent  circuitj-,  etc. :  22  Oa.,  559  ;  29  Ga., 
T-v>;  .'U<  (ta..  S(Hi;  ;^"-«  Ua..  2(H> ;  TC  (i:x..  ."^lU  ;  89  Ua..  ;\v  ;  whoro  verdict  \va.<  in;ul\  orteutly  rendered  :  2i> 
i»«..  IvVJ:  a*run<t  .«ri./".i.  to  revive  judsruient  obtained  on  cont'e.-^sion  :  29  Ua.,  335;  32  (,«a.,  3(K).    Any 
•  fact  whieh  proves  it  to  he  a,s;aiii:=t  conseienee   to   exeeute  such  .iiulgviient.  aiid  of  which  the  party 

eouUl  not  have  availed  liiniselt  in  a  Conrt  of  hiw.  Avill  anth(M-i/,e  a  Court  oi'  equity  to  interfere  by 
in,iune(ion.  to  restrain  the  adverse  rarty  from  availinjr  himself  of  siieli  jndiinient,  a  court  of  equity 
will  intertero  at  any  stape  of  the  suit  at  hiw,  upon  a  proper  ease  bein^  presented;  an  injunction 
is  sometimes  pranted  to  stay  trial;  sometimes  after  verdict  to  Ji;tay  judsnient;  somotinies  after 
judpment  to  stay  execution;  sometimes  after  execution  to  stay  tlie  money  in  the  hands  of 
ihesheritt".  if  it  be  a  case  of  ./fr/-/ /Wr/'rv.-  16  Ga.,  399.  Injunction  against  judg-inent  obtained  by 
ndmjnistrator  ;^^rain^t  distributee  :  20  Oa..  96;  ajiainst  jnd.niuent  in  favor  of  adniinistralor :  13  Ga.. 
1-iO:  15  tia..  5;v^;  16  Ga.,  4v^l ;  20  Ga.,  %\  airainst  judgment  where  compromise  was  supposed 
otloeted:  21  (la..  251.  Judanient  enjoined  in  this  ease,  unless  defendant  would  receive  payment 
and  make  transfer  of:  21  Ga..  312.  Suit  not  enjoined  on  the  ground  that  there  are  documents 
which  detendant  cannot  teclinieally  describe  so  as  to  have  them  produced  on  the  trial  :  22  Ga., 
559,  .ludsrment  not  enjoined  until  attempt  to  enforce  it:  29  Ga.,351.  Injunction  against  judgment  at 
instance  of  party  whose  attorney  has  gone  upon  the  bench:  23  Ga,.,  175;  against  witlidrawal  of 
claim:  30Cia..  79;  successive  claims  :  //).,•  against  judgment  in  United  States  Court :  30  Ga.,  578; 
Jones  rs.  Thatcher.  .lanuary  term.  1873;  proceedings  therein:  40  Ga.,  356,  ■405;  against  set-off :  31 
ii:\..  2li :  against  judgment  obtained  at  law  by  one  who  had  not  true  title:  31  Ga.,  267;  against  gar- 
nishment: 37  Ga..  319,  3(>5;  44  Ga.,  376;  against  personal  action  of  citizen  of  foreign  State:  40  (xa., 
2'A> ;  against  judgment  in  favor  of  plaintiff  who  has  taken  homestead  until  defendant's  judgment 
can  be  set  off:  41  (la..  2t)0 ;  against  judgment  fraudulently  obtained  against  administrator  at 
instance  of  surety  on  his  bond:  41  Ga.,  307  ;  against  judgment  of  plaintiff  until  dormant  judgment 
v\'  det'endant  bo  revived  :  42  Ga.,  161 ;  against  judgment  where  bill  of  exceptions  is  dismissed 
without  fault  of  counsel :  43Ga.,  176.  As  to  injunctions  against  judgments,  see,  also,  Phillips  vs. 
"Walker.  January  term,  1873;  Seago  vs.  Bass,  lb.  As  to  injunctions  against  executions,  sales 
under,  etc.,  see  those  titles. 

§3219.  (3153.)  To  restrain  a  trespass.  Equity  will  not  interfere  to 
restrain  a  trespass,  unless  the  injury  is  irreparable  in  dama2:es,  or  the 

Aft  nf  1%*''^    C  ••  .  .  .. 

p.  C2S.  "  '  trespasser  is  insolvent,  or  there  exists  other  circumstances  which,  in  the 
discretion  of  the  Court,  render  the  interposition  of  this  writ  necessary 
and  proper,  among  which  shall  be  the  avoidance  of  circuity  and  multi- 
plicity of  actions. 

Injunction  against  trespass,  wlien  common  law  remedy  is  not  adequate  :  1  Kelly,  7;  5  Ga.,  576 ; 
7  Ga..  49:  8  Ga.,  118  ;  10  Ga..  576;  11  Ga.,  246,  294;  12  Ga.,  464  ;  22  Ga.,  369;  32  Ga.,  241.    "  Multiplic- 
ity :"  2  Kelly.  413  ;  4  Ga.,  571 ;  7  Ga.,  49  ;  11  Ga..  459;  12  Ga.,  431;  19  Ga.,  22;  21  Ga..  108  ;  41  Ga.,  377, 
549  ;  44  (xa.,  56  ;  Kendal  ?M\  Dow,   July  term,   1872;  Wilson  «^.  Riddle,  January  term,  1873.    Irrep- 
*  arable  damages :  5  Ga.,  576  ;  7  Ga..  49 ;  11  Ga.,   246  ;  (whether  it  is  so  is  a  question  for  the  Court :  11 

Ga.,  246;)  (must  aver  value  of  timber  which  defendant  is  felling:  7  Ga.,  49  ;  repetition  of  trespass  : 
Jb.  :  8  ,Ga.,  118  ;)  (throwing  down  fences,  letting  in  cattle  on  growing  crop  :  10  Ga.,  576;)  (dispos- 
session of  tenant  by  sheriff:  11  Ga.,  294;  12  6a.,  464;)  (opening  private  road  :  22  Ga.,  369;)  (levy  on 
homestead  :  40  Ga.,  293.)  Where  answer  shows  lease  older  than  .complainant's  title  :  6  Ga.,  423. 
'•Circuity  of  action:"  29  Ga.,  7:33;  35Ga..,  260;  22  Ga.,  559;  30  Ga..  806;  37  Ga.,  364;  39  Ga..  533. 
Enjoined  in  this  case  :  37  Ga.,  636;  28  Ga.,  641. 

§3220.  (3153.)  In  sound  disGretion  of  Judge.  The  granting  and  con- 
tinuing of  injunctions  must  always  rest  in  the  sound  discretion  of  the 
Judge,  according  to  the  circumstances  of  each  case. 

Stated  in  9  Ga.,  552:  12Gn..5;  13Ga.,  141;  15  Ga..  554;  18  Ga...  728;  10  Ga.,  471;  21  Ga.,  6;  27 
Ga..  2.33  ;  29  Ga.,  490 ;  30  Gii..  906  ;  81  Ga..  Ill ;  32  Ga.,  470;  34  Ga.,  53  ;  35  Ga.,  213,  216,  252  :  36  Ga., 
76,  589,  659  ;  37  Gt.,  358;  38  Ga.,  144 ;  39  Ga.,  134  ;  40  Ga.,  535.  563  ;  42  Ga.,  124.  386,  639;  45  Ga.,  201 ; 
43  Ga..  176.  214.  226.  390;  44  (Ja..  631 ;  Obcrholser  ?;«.  Greenfield,  July  term,  1872.  Supreme  Court 
more  readily  interferes  with  discretion  in  dissolving  injunctions:  12  Ga..  8  ;  (especially  where  it  is 
ai)parent  that  no  particular  injury  will  accrue  to  defendant  for  the  delay  in  refusing  to  dissolve, 
and  where  it  is  desirable  that  there  should  be  first  a  final  hearing  on  the  merits  :  30  Ga,.,  20.)  Con- 
trolled in  these  cases:  30  Ga.,  979;  35  Ga.,  47.  Not  controlled  where  the  facts  shovv  the  dissolution 
was  right:  37  Ga.,  684. 

§3221.  (3154.)  Answer  of  defendant  lohen  evidence.     The  answer  of 
23106.  ij-jg  defendant,  so  far  as  the  same  is  founded  on  his  own  knowledge  and 

r('S|)onsive  to  the  allegations  of  the  bill,  shall  always  be  considered  on  a 
motion  to  dissolve. 

So  far  as  responsive  :  1  Kelly.  7 ;  9  Ga.,  95 ;  24  Ga.,  481 ;  27  Ga.,  216,  233 ;  31  Ga.,  304. 

§3222.  (3155.)  Verdict  and  appeal.  An  injunction  is  not  dissolved 
by  a  verdict,  if  an  appeal  be  entered  in  the  time  allowed  by  law. 

See  2  Kelly,  267. 

Act  of  1842  c        §3223.  (3156.)  Second  injunction  may  he  granted.     A  second  iiijunc- 
p.  b-A.  tion  may  be  granted  in  the  discretion  of  the  Judge. 

See  17  Ga.,  249  ;  41  Ga.,  544. 

§3224.  ('3157.)  Injunction  cannot  compel.  An  injunction  can  only 
restrain — it  cannot  coiiipel  a  party  to  perform  an  act.  It  may  restmia 
until  performance. 

•'  Cannot  compel :"  20  Ga.,  121. 
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§3225.  (3158.)  Ferpeiual  injunction.  A  perpetual  injiinetion  can  iKi 
gnintcd  ojiiy  albjr  lieariiig  aiKJ  uj)()n  a  final  (]e(;ree. 

(iKNEitAL  NoTio. — Aflidiivit  rri;iy  Ix;  rii;i.(l(5  by  Jinvorio  of  Hc.vcnil  cornplninantK  :  '.',  K«;lly.  4'i5:  by 
a  corporiKtion  :  .'5  Kelly.  4;ir);  iiutiiciiticjition  of— in  foreign  Ht,;i,t,(; :  21  (i;i.,  207:  what,,  affi'iavif,  HuHi- 
cioiit:  3;Hi!i,.,  ]:58.  Who.ro  the  (!<|uit,y  of  tiio  bill  i.s  Hworn  off:  I  Kelly.  7;  fWiu.,  220:  H  (in., -UVi.'/yi; 
];U}a„]41;  ]4(i;i,.,  7]r);  19(i:i,.,]9;  20  (J;t,.,  242,  G^.", ;  21  (Ja,.,  187.  :527  ;  ZMIa...  ;'/>2;  24  Gji..  20'>  ;  2.0  (>»., 
IIS;  27  (lii,.,  185;  28  (Ja  ,  50;5 ;  29  ({a,.,  :!3r),  50.'};  30  (ia.,  811,  070,  915  ;  31  du...  Ill  ;  32  da.,  470;  M  Csi., 
2.H2;  35(j!a.,  2G1 ;  37(;a.,3i)2;  40  (Ja,.,  250;  42{ia,..420;  43(Ja..,  170;  by  one  of  H«rv(;rai  a«;fV-ii.iHijtr^ :  H 
(Ja.,  107;  10  (Ja,..  471 ;  37  (Ja..,  084;  30  (Ja.,  335.  Where  the  (j'luity  in  not  Inlly  -worn  oil':  11  (;a..247: 
]OGa.,  432;  20(Ja.,  514;  22(;a-.,  037;  25  (ia,.,  40,  O:',;  27<;a.,  210;  i'.O  (i:i.,  47;  <li.-!.-'ol ve<l  pro  tnnlo;  18 
(ia,.,  374.  Where  the  answer  is  general,  in(lelinit<;— illusory :  13  (in.,  141;  V.)  (>a.,  2l><);  24(iji,,  481; 
answer  on  opinion :  lOOa,.,  277;  on  inl'orination  and  belief:  8<ia.,444;  22  (ja.,  275,  550;  24(jn.,('h'/')i 
30  (xa.,  931 ;  37  (}a.,  538  ;  30Ga.,  138;  answer  not  r(!Si)onsive,. but,  settiriK  up  new  matter:  OGa..  45; 
24  Ga..  481 ;  27  (hi.,  210.  233  ;  31  Ga..  304.  Certainty  refiuirod  of  bill :  22  Ga.,  4,  123  :  32  Ga..  'ZTj.  Kf- 
fect  of  iief^'liKcnco:  5  (Ja,,  315  ;  28  (ja,.,  117.  Continuanee — where  the  equity  is  sworn  ofl':  8  (in., 
414.  Where  fraud  is  f?ravaiiien  of  bill  :  12Ga,.,5;  20Ga.,  212;  42  Ga.,  124.  Aets  of  fraud— how  to 
be  charged:  36  (Ja.,  515;  38  (Ja,.,  044.  Violation  of  injuncition  :  10  Ga.,  527  :  21  (Ja..  127:  %  (Ja..  :i46  ; 
39  Ga.,  191 ;  40  Ga.,  350.  Supreme  Court  will  UKjdify  :  30  Ga,.,  870  ;  32  (Ja.,  300;  37  (Ja.,  37.  Injunc- 
tion at  instance  of  surety:  11  (Ja.,  099;  32  (Ja,.,  25;  ;>5  (Ja,.,  202;  42  (Ja.,  491;  41  Ga.,  .307.  Injunction 
based  on  insolvency  :  10  Ga.,  128 ;  18  Ga.,  473 ;  21  Ga..  350;  30  (Ja.,  070  ;  31  Ga.,  20,  289  ;  .'^>;  (Ja.,  534, 
541;  40Ga.,  187;  45  Ga.,  201;  Durhanx  vt.  Robert,  March  term,  1804;  against  non-rcnidents :  10 
Ga.,  127;  13Ga.,  140;  16  Ga.,  481 ;  24  Ga.,  406;  20  Ga.,  485;  36  Ga.,  541;  37  (Ja.,  304 ;  38  Ga.,  444.  In- 
junction against  waste  by  tenant  in  dower  :  12  (Ja.,  235;  issues  as  matter  of  cour.-^e  :  10  (Ja.,  80  :  .33 
Ga.,  508;  cutting  down  timber,  etc. :  30  Qii.,  300;  36  Ga.,  97  ;  at  instance  of  remainderman  :  18  (in., 
545;  36  Gn.,  97;  general  charges  of:  36  Ga.,  515.  See,  also,  Brown  vh.  Ileys,  March  term,  1864.  In- 
junction at  the  instance  of  tax-payers :  27  Ga.,  355;  42  Ga.,  229;  43  Ga.,  67.  Injunction  as  to  part- 
ners:  3  Kelly,  226;  6Ga.,  392;  21Ga.,  127;  22  Ga.,  275;  29  Ga.,  161;  33  Ga..  500;  .'35  (ia.,  113.  No 
injunction  against  bona  fide  purchaser:  31  Ga.,  54;  37  Ga.,  392;  38  Ga.,  195.  Injunction  again.st 
aonveyance  before  judgment:  42  Ga.,  124,  134;  Oberholser  vs.  Greenfield,  July  term,  1872. 
Equity  will  enjoin  vendor  from  collection  of  purchase  money  where  vendee  is  in  possession — 
when:  43  Ga.,  194,  Injunction  against  commissioners  to  lay  out  county  site  :  44  (Ja.,  163.  Injunc- 
tion to  prevent  sale  of  insolvent  railroad  in  detached  portions  :  43  Ga..  466.  When  A,  a  school 
teacher,  Avas  induced  by  B,  anotlier  schoolteacher,  to  purchase  of  B  the  lease  of  an  academy, 
under  inducements  held  out  by  B,  that  if  he  could  sell,  he  would  quit  teaching  in  the  locality, 
and  on  these  inducements  the  purchase  was  made,  equity  will  enjoin  B  from  teaching  a  school  in 
the  locality  during  the  lease  :  45  Ga..  319.  See,  also,  Lowry  vn.  Williams,  lb.  ;  Cook  ?m.  X.  k  S.  W. 
R.  R.  Co.,  lb. ;  Newton  M.  Co.,  vs.  White,  lb. ;  Lewis  vs.  Armstrong,  et  aL,  lb.;  Smith  vs.  Mal- 
eom,  Harabrick  v*.'.  Dickey,  Lee  V.S'.  Clarke,  Allison  v-y.  ^yhealy,  Collier  vs.  Sapp,  January  term, 
1873.  As  to  injunctions  by  and  at  the  instance  of  administrators,  injunctions  against  executions, 
sales  under,  etc.,  see  notes  on  those  titles. 


ARTICLE  III. 


NE   EXEAT  AND   QUIA   TIMET. 


Section. 

3226.  May  issue — when. 

3227.  Applicant's  showing, 

3228.  Defendant  may  give  bond. 

3229.  Discretion  of  the  Court. 


Section. 

3230.  Affidavit  and  bound  of  complainant. 

3231.  May  issue  without  sanction — when. 

3232.  Quiatimet  may  issue — when. 


§3226.  (3159.)  Ne  exeat.  The  writ  of  ne  exeat  issues  to  restrain  a 
person  from  leaving  the  jurisdiction  of  the  State,  and  may  be  granted  in 
the  following  cases;        \ 

[Items  1  and  3,  of  section  3159,  repealed  by  Constitution  of  1868, 
Article  L,  section  18.] 

2.  In  favor  of  an  obligor  or  promisor,  or  partner  against  his  co-obli- 
gor, or  joint  promisor,  or  copartner,  equally  or  partly  responsible  with 
him  for  any  duty  to  be  performed. 

4.  Against  persons  illegally  removing  the  property  of  a  decedent,  or  j^^^  ^^  ^^^^  c 
of  an  orphan,  or  married  woman,  at  the  instance  of  any  person  interested  t'-  S-'-^- 
therein,  or  of  a  next  friend  of  such  orphan  or  married  woman. 

5.  At  the  instance  of  a  remainderman  or  reversioner,  against  anv  one  ;,.i.;,g-, 
attempting  to  remove  the  property  in  which  such  remainder  or  reversion  "" 
exists,  or  may  contingently  exist. 

6.  At  the  instance  of  a  mortgagee  against  a  person  holding  the  equity 
of  redemption. 

7.  At  the  instance  of  any  person  interested  legally  or  equitably  in 


552  TART  IT.— TITLE  IX.— CIIArTEH  XIY. 

iVtf  ejceat  and  quia  timet. 

]^ropertv  about  io  W  removed,  "where  no  adequate  remedy  is  afforded  at 
law. 

§3227.  (311)0.)  Complaiuanfs  shoivhif/.  In  every  case  of  application 
for  the  writ  ot^  uc  e.vcaf,  the  party  must  show  that  no  adequate  remedy  is 
atVoriKxl  at  law,  and  that  the  defendant  is  either  removing,  or  about  to 
reinovo,  himself  or  his  property,  or  the  specific  property  to  which  the 
complainant  claims  title  or  an  interest. 

$3228.  (31  Gl.)  Defendants  bond.  The  defendant  may,  in  all  cases, 
relieve  himself  (U'  his  property,  or  the  specific  property,  from  the  restraint 
iin{Hx>^ed,  by  giving  bond  in  double  the  value  of  plaintiff's  claim,  with 
g(xxl  security,  to  the  officer  serving  the  process,  for  the  forthcoming  of 
p^hr\  ^^^'  ^'  ^'^^^'^^  ^^^'  either  (according  to  the  tenor  of  the  writ,)  to  answ^er  to  com- 
plainant's claim,  or  abide  by  the  order  and  decree  of  the  Court.  The 
.ludge  granting  the  writ  may,  in  his  discretion,  require  a  larger  bond. 
The  otficer  receiving  insufficient  security  shall  be  held  surety  himself, 
and  the  sureties  on  his  bond  may  be  held  responsible  therefor. 

On  Act  of  1830:  8  Ga.,  299;  24  Ga.,  406.  In  suit  against  security— insufficiency  of  affidavit  no 
defense:  2S  Ga.,  6i)fi. 

§3229.  (3162.)  Courfs  discretion.  If  the  defendant  fails  or  refuses  to 
replevy  the  property,  the  Court  may,  in  its  discretion,  make  such  dispo- 
sition of  it  as  shall  appear  most  advantageous  to  all  parties. 

§3230.  (3163.)  Affidavit  and  bond  of  complainant.  In  every  applica- 
tion for  a  writ  of  ne  exeat,  the  allegations  of  the  bill  must  be  verified  by 
jp'^ii^'^^Act'of  ^^^^  ^^'  more  of  the  complainants ;  and  the  Judge  may,  in  his  discretion, 
1^7,  p.  109.  require  the  complainant  to  give  bond  and  security  for  the  payment  of  any 
damages  which  the  defendant  may  recover  of  him,  for  suing  out  the  writ 
before  granting  an  order  for  the  issuing  of  the  same,  and  may  require  a 
verification  by  all  or  any  of  the  complainants. 

Creditor  must  swear  to  what :  23  Ga.,  142.  Will  not  issue  upon  information  a,nd  belief:  25  Ga., 
69.629;  36  Ga.,  571.  Verified  by  agent— when :  36  Ga.,  571.  But  the  Judge  may  require  complain- 
ants to  verifj'  in  person:  lb. 

§3231.  (3164.)  When  issued  without  sanction.  In  cases  of  emergency, 
upon  the  affidavit  of  the  complainant  that  he  cannot  obtain  the  sanction  of 
the  Judge  in  time  to  remedy  the  mischief,  the  writ  of  ne  exeat  may  issue 
at  once,  to  continue  until  the  first  term  of  the  Court  to  which  it  is  return- 
able, unless  earlier  heard  by  order  of  the  Judge. 

§3232.  (3165.)  Proceeding  quia  timet.  The  proceeding  'quia  timet  is 
sustained  in  equity  for  the  purpose  of  causing  to  be  delivered  up  and 
canceled  any  instrument  which  has  answered  the  object  of  its  creation,  or 
any  forged  or  other  iniquitous  deed  or  other  writing,  which,  though  not 
enforced  at  the  time,  either  casts  a  cloud  over  complainant's  title  or  oth- 
erwise subjects  him  to  future  liability  or  present  annoyance,  and  the  can- 
cellation of  ^vhich  is  necessary  to  his  perfect  protection. 

Deed /unc<«9  ojffinio  by  pnyment  or  other  cause:  2  Kelly,  414.  When  anything  has  been 
received,  not  decreed  until  repayment  made  :  5  Ga.,  341.  After  eviction  :  7  Ga.,  228.  Bond  to  com- 
pel delivery  to  rem;iindorman  :  8  Ga.,  374.  Cancellation  ordered— when  :  8Ga.,  457;  34  Ga.,  228  ; 
39  Ga..  533:  44  Ga.,  259.  Apprehension  of  sale  of  property  :  17  Ga.,  77.  Requisites  of  bill  to  require 
bond  to  insure  forthcoming  of  property  to  answer  decree  in  cause  :  18  (ja.,  492.  Law  has  no  juris- 
diction to  cancel :  22  Ga.,  6.^7.  Protectic)n  of  future  right  in  property:  23G!i.,  603.  Production- 
ordered  when  :  25  Ga..  .369.  Deed  procured  without  consideration  and  by  undue  influence:  27 Ga,, 
.3-36.  Deed,  though  void,  may  be  a  cloud,  etc.:  28  Ga.,  442;  illegal  deed,  also:  35  Ga.,  208.  Fraud- 
ulent grants  canceled  in  this  case:  41  Ga.,  377;  fraudulent  deeds:  41  Ga.,  617. 

General  Note. — 7V1?  e.r^^'a^  by  wife  against  husband  pending  suit  for  partial  divorce  and  ali- 
mony: 8  Ga..  21i5.  No  ne  exeat  when  bail  is  adequate  remedy  :  17  Ga.,  77;  29  Ga.,  261;  36  Ga.,  573. 
Requisite-'  of  bill  for  account,  etc.,  praying  ne  exeat:  24  Ga.,  406;  against  non-resident:  lb.  Ne 
fxent  against  admini-^trator,  (allegation  as  to  sureties:)  26  Ga.,  117.  Ne  exeat  dissolved— when:  38 
Ga..  113. 
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Article  4.— UIIIh  of  iifnu-c  and  interpleader. 


ARTICLE  IV. 


BILLS   OF   TEACE   AND   INTERPLEADER. 


Skction. 

3233.  Bill  of  pence. 

3234.  Porpetunl  injunction. 

3235.  Interpleader. 


323(5.  (Joihitonil  to  otlior  proceedings. 
3237.  Enforeoinent  of  romedicH. 


^322.5. 


§3233.  (316G.)  Bill  of  pence.  It  being  the  interest  of  this  State  that 
there  shoukl  be  an  end  of  litigation,  equity  will  entertain  a  bill  of  peace: 

1.  To  confirm  some  right  which  lias  been  previously  satisfactorily 
established  by  more  than  one  legal  trial,  and  is  likely  to  be  again  liti- 
gated. 

2.  To  avoid  a  multiplicity  of  suits  by  establishing  a  right,  in  favor  of 
or  against  several  persons,  which  is  likely  to  be  the  subject  of  legal  con- 
troversy, or  in  other  similar  cases. 

Bill  of  peace  lies— when  :  10  Ga.,  395.    On  this  section  :  44  Ga.,  546. 

§3234.  (3167.)  Perpetualinjunction,     As  ancillary  to  this  injunction,  ^ 
equity  will  grant  perpetual  injunctions. 

§3235.  (3168.)  Interpleader,  Wherever  a  person  is  possessed  of  prop- 
erty or  funds,  or  owes  a  debt  or  duty  to  w^hich  more  than  one  person  lays 
claim,  and  the  claims  are  of  such  a  character  as  to  render  it  doubtful  or 
dangerous  for  the  holder  to  act,  he  may  apply  to  equity  to  compel  the 
claimants  to  interplead. 

When  authorized:  11  Ga.,  103;  19  Ga.,  513;  32  Ga.,  53;  37  Ga.,  574;  40  Ga.,  269.  Motion  to  dis- 
miss because  filed  too  late  :  24  Ga.,  474.  Appeal  by  complainants :  Ih.  Stakeholder  to  be  protected 
without  delay:  40  Ga..  225.    See  Sessions  vs.  Mansfield,  March  term,  1864. 

§3236.  (3169.)  Collateral  interpleading.  If,  in  the  progress  of  any  pro- 
ceeding in  equity,  the  Court  perceives  the  necessity  for  parties  to  interplead, 
it  may  order  such  interpleader  as  collateral  and  ancillary  to  the  main 
case. 

§3237.  (3169.)  Remedies,  hoio  enforced.    All  extraordinary  remedies  of  ^pgggg  4913 
equity  may  be  enforced  by  attachments. 
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The  Supreme  Court. 


PART    III. 


THE    CODE    OF    PRACTICE. 


rn 


TITLE   I. 


OF     THE    JUDGES,    SESSIONS,    AND     ADJOUENMENTS     OF 

COUETS. 


Chapter  1. — Of  the  Supreme  Court 

Chapter  2. — Of  the  Superior  Courts. 

Chapter  3. — Of  the  Judges  of  the  Superior  Courts, 


CHAPTER  I. 


OF  THE  SUPREME  COURT. 


Sf.ctiox. 
32.'^.  Time?  and  place  of  holding, 
3239.  May  be  adjourned  to  another  time. 


Section. 
32'10.  May  be  adjourned  to  another  place. 


4o 


§3238.  (3170.)  Times  and  p)laGe  of  session.  [The  Supreme  Court  of 
Act  of  1S45.  c.  the  State  of  Georgia  shall  sit  at  the  seat  of  Government,  and  its  terms 
p.  448.  shall  begin  on  the  third.  Monday  in  January,  and  the  first  Monday  in 

^T)  Const..  Art.  j^iy  Qf  q.^q\i  year.     The  Court  shall  be  held  by  two  or  more  of  the 
Acti  of  i»7u.  p.  Judo-es  thereof,  and  shall  continue  until  the  business  of  the  Court  is 

A^  CD  ^ 

disposed  of.]     (a.) 

§3239.  (3171.)  Attendance  of  Judges,  and  adjournments.  It  shall  be 
the  duty  of  all  the  Judges  of  said  Court  to  attend  each  term  thereof; 
l)ut  if  from  ])rovidential  cause  any  one  of  the  Judges  cannot  attend  the 
Court,  such  Court  may  be  held  by  two  Judges ;  and  if  only  one  Judge 
shall  attend,  it  shall  be  his  duty  to  open  the  Court,  and  adjourn  from 
day  to  day  for  one  week,  and  if  at  the  expiration  of  that  time,  (or  sooner 
if  he  is  fully  advised,)  one  other  Judge  cannot  attend,  and  no  appoint- 
ment is  made  by  the  Governor  as  hereinbefore  provided,*  he  shall  adjourn 
the  Court  until  the  next  regular  term;  and  if  no  Judge  attends,  it  shall 
ha  the  duty  of  the  clerk  and  sheriff,  or  either  of  them,  to  adjourn  said 
Court  as  above  provided. 

§3240.  (3172.)  May  be  adjourned  to  some  other  place.  When  from 
])rovid(;ntial  cause  the  Supreme  Court  cannot  be  held  at  the  time  and 
j>lace  designated  by  law,  it  may  be  adjourned  by  order  of  the  Judges,  or 
any  two  of  them,  in  vacation,  to  some  otlur  convenient  time  and  place, 

*Whf.-ii  two  or  fill  of  the  .Jud;fe3  are  disqualified,  the  Governor  may  appoint :  Sec  section  2u3 ; 
Constitution,  Article  V.,  section  2. 


Act  of  lSi5, 
p.  44^. 

J21.5. 
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Article!  1.— SoH.-iioriH  iirid  adjournments  of  Sup«;rior  Court*. 


and   tlio  session   tlion   hold   shall   be  valid,  and   notico  shall   bo  ^'von  of 
such  adjournnicut  if  possible;. 

(tEXkral  Notk.— Terms  of  the  Supreme  Court  Ih-Iuj,'  fixed  by  .statuto.  it  U  tho  duty  of  parties 
as  well  !)H  (Jourts  to  know  imd  observe  tin;  yiime  :  2i)  d-i.,  o-il.  Where  counsel  mi.-stake  termd  of— 
lulyiug-  on  ncvvHpuper  calendar:  Jiryan  vn.  Waltoij,  March  term,  IWl. 


CHAPTER  II. 

OF  THE  SUPERIOR  COURTS. 


ARTICLE  I. 

SESSIONS   AND  ADJOURNMENTS   OF   SUPERIOR   COURTS. 

Section.  I  Section. 

3241.  Se533ions  of  Superior  Court.  3244.  May  be  adjourned  in  terra  time. 

3242.  Superior  Court  may  be  adjourned.  3245.  Adjourned  and  special  terms. 

3243.  May  be  adjourned  in  vacation.  1 

§3241.  (3173.)  Siipeinor  Courts  to  be  held  hvice  a  year.    The  Superior  Act  of  17:0.  c. 
Courts  shall  be  held  in  each  county  in   the  respective  judicial  circuits,  f-  ^^''• 
twice  in  every  year,  by  one  or  more  of  the  Judges  of  the  Superior  ^2ii. 
Courts,  at  the  several  times  prescribed  by  law.* 

[Section  (3174)  omitted  because  continually  changing.] 

§3242.  (3175.)  Adjournment  by  clerk  from  day  to  day.  In  case  of 
unavoidable  accidents,  whereby  the  Superior  Court  in  any  county  shall 
not  be  held  at  the  time  appointed  for  holding  the  same,  the  clerk  of  such  p.  159.  '''^'  ' 
Court  shall  adjourn  the  same  from  day  to  day,  not  exceeding  two  days ; 
and  unless  the  presiding  Judge  shall  order  to  the  contrary  Avithin  the 
two  days  aforesaid,  the  clerk  shall  then  adjourn  said  Court  to  the  next 
term. 

§3243.  (3176.)  Judges  failmg  to  attend — clerFs  duty.  AVhen  the 
clerk  of  the  Superior  Court  is  informed  by  the  presiding  Judge  that  it 
is  not  possible  for  him  to  attend  the  regular  term  of  said  Court  from  Act  of  1S23.  c. 
sickness  of  himself  or  his  family,  or  other  unavoidable  cause,  which  ^'  '^'^^' 
shall  be  expressed  in  the  order  of  adjournment,  the  clerk  shall  adjourn 
such  Court  to  such  time  as  the  Judge  may  direct,  and  shall  advertise 
the  same  at  the  Court-house  of  the  county  in  which  said  Court  is  to  be 
held,  and  one  or  more  times  in  a  public  gazette. 

Provision  as  to  advertisement — directory  :  34  Ga.,  348. 

§3244.  (3177.)   Coitii  may  be  adjourned — icJien.     No  Superior  Court 
shall  be  adjourned  by  the  Judge  in  vacation,  except  for  the  causes  above  Act  of  is2o,  c. 
stated ;  but  the  Judge  may,  in  term  time,  adjourn  such  Court  to  such 
time  as  he  may  think  fit. 

Stated  in  26  Ga.,  275.  Parties  bound  to  take  notice  of  adjournments ;  36  Ga.,  255.  See  39 
Ga.,  718. 

§3245.  (3178.)  Adjourned  and  special  terms.  The  Judges  of  the 
Superior  Courts  of  this  State  may,  in  their  discretion,  hold  adjourned 
terms  of  said  courts  in  every  county  within  their  respective  circuits, 
when  the  business  requires  it  to  close  the  dockets,  and  may,  in  the  exer- 

*The  times  of  holding  the  Superior  Courts  are  clianjcd  so  frequently,  that  it  has  been  thought 
best  to  leave  out  the  table  of  sessions  altogether. 


p.  461. 
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oiso  of  a  souiul  iliscretion,  cause  now  juries  to  be  drawn  for  the  same,  or 
order  the  jurlis  (h'awn  for  the  regular  term  to  give  their  attendance  at 
suoh  adjourncHl  terms  ;  and  such  Judges  are  authorized  to  hoki  special 
(.«»K\ct5  of isoi.  terms  of  said  Courts  for  the  trial  of  criminals,  in  any  county  of  their 
?:.?>•,. A<?»^";?f 'circuits,  at  discretion,  and  to  compel  the  attendance  of  o-rand  and  petit 
jnroi*s,  either  ot  a  i)revious  term,  or  to  draw  new  jurors  lor  the  same, 
according  to  the  laws  now  of  force.]     (a.) 

This  Act  constitutional :  34  Ga.,  271. 

[Sections  (3179)  and  (3180)  repealed  by  Constitution  of  1868,  Article 
v.,  section  14.] 

Whore  law  provide?  th.it   C<nirt  ?h;ill  he  hoi  den  on  the  4th  Monday  in  April  and  the  1st  in 
May  :  31  Ga.,  411.    See,  also,  41  Ga.,  23;  Spanu  vn.  State,  July  term,  1872. 


CHAPTER   III. 


OF  THE  JUDGES  OF  THE  SUPERIOR  COURTS. 


Act  of  1S21,  C. 
I..4<jO. 

§204. 


Act  of  1S47,  C. 
p.  4ol. 


Act  of  1850,  C. 
p.  46:i. 


Section' 


f:ctto\. 

3246.  Rule?  of  praetice.  etc. 

3247.  All  other  rules  void. 


Secttox. 

3248.  Judpes  must  not  express  opinion. 

3249.  Must  charge  the  jury  specially. 


§3246.  (3181.)  Convention  of  Judges  may  make  rides  of  practice.  The 
several  Judges  of  the  Superior  Courts  of  this  State  may  convene  at  the 
seat  of  government  once  in  each  3^ear,  at  such  time  as  they,  or  a  majority 
of  them,  may  aj^point,  for  the  purpose  of  establishing  uniform  rules  of 
practice  throughout  the  several  circuits  of  this  State ;  which  rules,  so 
established,  shall  be  j^ublished  immediately  after  the  adjournment  of 
said  convention. 

See  note  to  section  204.    On  the  policy  of  the  Act  of  1821 :  33  Ga.,  215. 

§3247.  (3182.)  All  other  rules  void.  All  rules  of  practice  for  the 
Superior  Courts,  prescribed  by  any  other  authority  than  that  which  has, 
by  the  previous  section,  been  deputed  to  all  the  Judges  of  the  Superior 
Courts  of  Georgia,  in  convention,  shall  be  null  and  void  and  inoperative. 

§3248.  (3183.)  Judge  expressing  opinion  on  facts ,  error.  It  is  error 
for  any  or  either  of  the  Judges  of  the  Superior  Courts  of  this  State,  in 
any  case,  whether  civil  or  criminal,  or  in  equity,  during  its  progress,  or 
in  liis  charge  to  the  jury,  to  express  or  intimate  his  opinion  as  to  what 
has  or  has  not  been  ])roved,  or  as  to  the  guilt  of  the  accused ;  and  should 
any  Judge  of  said  Court  violate  the  provisions  of  this  section,  such  vio- 
lation shall  be  held  by  the  Supreme  Court  to  be  error,  and  the  decision 
in  such  case  reversed,  and  a  new  trial  granted  in  the  Court  below,  with 
such  directions  as  the  said  Supreme  Court  may  lawfully  give. 

Formerly,  Jud^o  might  express  his  opinion  upon  the  facts:  5  Ga.,  441,  456;  6  Ga.,  325;  7  Ga., 
428.  Now  error:  10  Ga..  439;  11  Ga.,  637;  38  Ga.,  50:  40  Ga..  291;  42  Ga.,  535.  587.  Should  not 
intimate  doubts,  as  to  the  competency  of  evidence  admitted  iDefore  the  jury  :  5  Ga.,  86;  6  Ga.,  325; 
rnay  charge  that  certain  testimony  which  was  objected  to  iscomr)etent:  23  Ga.,  492.  What  charge  as 
toadverscTJOssession  violates:  9  Ga.,  441;  or  sufficiency  of  evidence  :  10  Ga.,  512;  or  materiality  :  12 
Ga.,  261.  Exphination  of  effect  of  direct  and  circumstantial  evidence  does  not  violate  this  section  : 
10  Ga.,  48.  Court  may  construe  the  law  arising  from  undisputed  facts:  11  Ga.,  461.  Act  of  1850 
does  not  prevent  the  .Judge  from  referring  to  them  :  16  Ga.,  368.  May  assume  them  as  true:  18  Ga., 
12*^) ;  fiMtf:r,  if  they  are  doubtful :  32  Ga.,  228,  409;  6  Ga.,  516.  Should  not  express  opinion  as  to  which 
of  several  possible  inferences  from  facts  is  the  true  one:  19  Ga.,  591.  The  remark,  "never  mind 
reading  over  the  testimony  tnken  down  on  cross-examination— it  does  not  amount  to  much,  any 
way." error  under  Act  of  1850:  12  G;i.,  142.  Ilemark  as  to  answer  of  witness  on  cross-examination, 
that  it  "did  not  amount  to  anything,  any  how,"  no  error  under  Act  1850,  as  the  evidence  was 
entirely  irrelevant:  12  Ga.,  213.  Act  of  1850  does  not  prevent  Judge  from  summing  up  testimony, 
or  directing  the  attention  to  any  particular  portion  of  the  testimony:  14  Ga..  429;  may  say 
whether  te^'timony  is  sufficient  or  not  to  maintain  suit:  i/>.,699.  This  charge  left  the  guilt,  etc.,  to 
the  jury:  14  Ga..  709.  This  remark  did  not:  37  Ga.,  93.  Error  to  charge  the  jury  that  they  are 
bound  to  find  a  particular  way,  when:  20  Ga.,  430.    Error  to  charge  the  jury  that  they  must  find 
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for  tho  r»l!iinf,ifT:  21  Oa.,  301.  Cha,rf?o  that,  the  ovidonoo  on  a  pfrti^:"!^"*  point  Mfannnfh  that  it  wa« 
iini)ossil>l(!  If)  (UHiK!  t,(»  iitiy  coiT(!(;t,  (M)ri(;liJMion  on  t,li(;  |)(;int.,  no  error:  22  <i;i.,  'iSo.  It'rf<;r';n';<;  to 
evidence  in  doeidinK  ;i,  ]i<>'mi  rfiined  Ity  counxtd,  in  pro^reHM  of  (;;ih(;,  no  error:  22  ('m..  lO.'J.  hrror  to 
chiirf^-o  thiit  nothing'  hiul  ixion  nhown  to  pii.sH  t.itlcH  to  propo-rty.  except  Idll  of  .•'jile,  when  there  was 
ovidenc(!,  howcsvttr  Hli!,dit,  on  wlii(di  it  rnixht  he  insiMted  timt  there  wmh  a.  .veeond  purehnj'e  not  evj- 
donced  by  them:  22  (iii,.,  478.  "If  you  h(di(!ve  one  (d' two  or  more  uetH  neee^HJiry  to  eon*4ti" 
tutc  the  crime  i>roven,  you  A(^ov(/(/  find  dcd'endjint  Kuilty,"  error  ;  2-')  (in.,  ill.  .May  ."t^te  thein_  an 
fiiots:  30  (J;i.,  420.  "  If  you  heliev(!  tfie  \vit,r)(:s.ses  you  .should  find  for  the  plaintiff,"  error:  ''J)  </a., 
32.'5.  Opinion  iiH  to  the  p;riMl(!  of  t,li(!  offense;  proven  :  .''1  (in..  421.  "  Defendjiiit.  is  6riiilfy,_''ind  you 
oui^'ht  to  find  him  so,"(!rror:  .'it  (^i..,  20.').  "  <I(»m(»];i,inMnt  ou^ht  not  to  recover,"  error  :  Zl  (i'<i.,2l)'>. 
*' If  certain  fiicts  ;iro  r>roven  defendii-tit  is  «-uiit,y,"  no  error,  if  snpport<;d  by  proof :  41  Oa,,  217. 
Charge — a  IcKal  conclusion  ratlier  tlian  opinion  on  tfie  facts  in  thiscji.se:  42  (in.,  oS7.  Wherctho 
Judf?e  instructo<l  the  cU;rk,  takint?(lown  tlie  testimony  in  a,  ease  of  f(dony,  "  not  to  record  particu- 
lar facts,"  no  ci'ror,  utdess  it  be  aflirmatively  siiown  tiifit  the  Court  exi^ressed  an  oj/inion,  etc.: 
42  (la.,  0.  Rea-dinjr  ovci*  evidcuHM;  of  witnesses  on  r(!(|uest  of  jury,  as  to  sucli  f;icfs  a-*  are  inquired 
of— directing  proi)cr  statement  of  cvidcmce— prc^senting  the  truth  of  v/hnt  the  wit.ne.'-H  .'^wore  to 
thcjiiry,  docs  not  viohite  this  S(!cti(Mi :  4.'>  (}a.,  .'>08,  Intimation  of  opinion  upon  weight  of  and 
consideration  to  be  given  to  different  grades  of  evidence  :  43  (>a.,  4S4.  \Vh;it  i.s  "opinion"  in 
libel  case:  44  Ga.,  383.  "  It  is  my  oi)inion  that  you  can  infer  from  defend.'int's  admi.-.«ion  that  the 
pistol  he  shot  had  a  ball  in  it,  inasmuch  as  he  nndertoo]<  to  ])oint  out  the  jdace  where  the  b;ill 
struck,  whctlier  that  was  the  place  or  not,"  error :  45  (ira,,  477.  See,  al.'jo,  Scarl^jrough  vn.  Uinta, 
July  term,  1872;  Johnston  vs.  Walker,  January  term,  1873. 

§3249.  (3184.)  Judge  must  charge  the  jury,  etc.     The  Judges  of  the 
Superior  Courts  shall,  at  each  term  of  said  Court  in  every  year,  give 
specially  in  charge  to  the  grand  juries  the  law  against  gaming,  carrying 
deadly  weapons,  furnishing  negroes  with  poisonous  drugs,  [the  law  requir- ,  .  .  .    j.,^^, 
in'g  railroads  to  furnish  water  and  light  on  trains,  and  the  section  against  '64,  pp.  4u,  i32 
forestalling,  regrating  and  engrossing.]     (a.)     [And  the  said  Judges  shall  ^^505. 
also,  at- each  term  of  their  respective  Courts,  give  specially  in  charge  to  ^^.  ^^^^^  ^^^g-^, 
said  grand  juries  the  law  embraced  in  sections  (1436,)  (4489,)  (4490)  and '72.  p.  5.5. 
(4491)  of  this  Code.]     (b.) 

General  Note. — Superior  Courts — practice  in — order  of  argument  (in  claim  cases  :)  see  Rule 
of  Court  No.  13;  (in  motions:)  see  Rule  of  Court  No.  45;  (on  plea  of  justification  in  tort:)  see 
section  3051 ;  (in  criminal  cases:)  see  section  4645;  (in  equity  cases:)  see  section  4207;  (appeal 
from  order  of  Ordinary,  setting  up  will:)  6  Ga.,  324;  (application  for  letters  of  administration:) 
9  Ga.,  199:  (appeal  from  assessment  of  damages  by  appraisers  :)  9  Ga,,  359;  (Solicitor  General  may 
take  any  place  on  side  of  State:)  15 Ga.,  476;  (party  on  whom  burden  of  proof  rests:)  24  Ga.,  211; 
28  Ga.,  271;  (motion  to  dissolve  injunction:)  35  Ga.,  47  ;  (issue  of  fraud  on  application  under  Hon- 
est Debtor's  Act:)  25Ga.,  268;  (issue  on  attachment  affidavit :)  28  Ga.,  109 :  (on  issue  of  devi-idvit 
velnnn:)  35Ga.,  i02;  (one  joint  defendant  introducing  evidence :)  37  Ga.,  205;  (issue  on  return  of 
commissioners  to  lay  off  dower:)  38  Ga,,  235;  Kendrick  vft.  Rabun,  January  term,  1873;  (on demur- 
rer :)  39  Ga.,  232;  (traverse  of  sheriff's  return  :)  40  Ga.,  286;  (bill  filed  to  enjoin  ejectment  and  for 
specific  performance:)  43  Ga.,  301.  Case  set  for  Sunday  stands  for  trial  on  Monday:  12Ga.,3S0. 
Act  directed  to  be  done  at  a  particular  term  of  the  Court,  the  session  of  which  is  prevented 
Uy  providential  cause,  it  may  be  done  at  next  term :  28  Ga.,  194.  As  to  calling  appearance 
docket :  25  Ga.,  592 ;  37  Ga.,  667.  Order  of  business  when  interfered  with  by  Supreme  Court :  25 
Ga.,  592.  Judge's  dockets — order  of  calling:  See  rules  26,  27.  Judge's  control  over  entries  in 
his  docket:  see  Bayes  vs.  Billups,  January  term,  1873. 
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TITLE  II. 

OF  ACTIONS. 


Chapter  1. — General  Principles. 

CiiAi'TER  2, — Of  Affachmenis. 

Chapter  3 >— Petition  and  Process* 
Of  the  Venue. 
Pail  in  Civil  Cases, 
Of  Mahing  Parties, 
■Of  Abatement,  Retraxit j  etc* 


Chapter  4. 
Chapter  6. 
Chapter  6. 
Chapter  7. 


CHAPTER  I. 


GENERAL  PRINCIPLES. 


22243. 


3250.  For  cvet-y  right,  etc. 

3251.  Actiun  defined. 

32.^2.  All  distinctioin?  of  actions  abollslied. 

3253.  A  civil  action  defined. 

3254.  A  penal  action  defined. 

3255.  Demand— when  required. 

3256.  Claims  of  person  cannot  be  joined. 


SECtlOTf. 

3257.  Parties  to  actions  on  contracts. 

3258.  Parties  to  actions  on  tortfi 
8259.  Tenant  in  common  may  sue  alone. 
3200.  Datci?,  etc,  may  be  in  llgures. 
32lil.  Ditferent  chiims  may  be  joined. 
32(32.  H  hen  parties  may  sue  separately* 
8263.  A  suit  by  an  infant  is  not  void. 


§3250.  (3185.)  For  every  right  there  shall  he  a  remedy.  For  every 
right  there  shall  be  aremecfy,  and  every  Court  having  jiiriediction  of  the 
one,  may,  if  necessary,  frame  the  other. 

This  section  declared:  4  Ga.,  264. 

^3251.  (3186.)  An  action.  An  action  is  merely  the  judicial  means  of 
enforcing  a  right. 

§3252.  (3187.)  Distinctions  of  actions  ahoUshed.  All  distinctions  of 
actions  into  real,  personal  and  mixed  are  abolished.  An  action  may  be 
against  the  person,  or  against  property,  or  both.  Generally,  a  proceeding 
against  the  person  binds  the  property  also,  and  a  proceeding  against  prop- 
erty, Avithout  service  on  the  person,  binds  only  the  particular  pro]>erty. 

§3253.  (3188.)  A  civil  action  defined,  A  civil  action  is  one  founded 
on  private  riglits,  arising  either  from  contract  or  to7't, 

§3254.  (3189.)  A.  pencd  action  defined  amd  parties  provided,  A  penal 
action  is  one  allowed  in  pursuance  of  public  justice  under  particular  laws. 
If  no  special  officer  is  authorized  to  be  the  plaintiff  therein,  the  State,  or 
tlie  Governor,  or  the  Attorney  or  Solicitor  General  may  be  the  plaintiif. 

Informer  has  no  vested  interest  in  penal  action:  12Ga.,  475;  26 


On  this  Fectinn.  36  0a 
Ga.,  47 :  30  Ga.,  601 ;  36  Ga 


51. 
51. 


§3255.  (3190.)  No  demand  necessary,    No  demand  is  necessary  to  the 
W:5, 3001, 2C50.  commencement  of  an  action,  except  in  such  cases  as  the  law  or  the  con- 
tract prescribes. 


^3282. 


§3256.  (3191.)  Against  differ cMt  persons.   Distinct  and  separate  claims 
of  or  against  different  persons,  cannot  be  joined  in  the  same  action. 
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§3257.  (3192.)  Parties  to  actions  on  eontrads.     As  a  general  rule,  the 
action  on  a  contract,  whether  cxprosH  or  imi)li(;d,  or  whctlicr  by  j)arol,  or 
under  seal,  or  of  record,  must  h(!  liroiij^lit  in   tlic;  name  of  the  i)arty  in?2747. 
whom  the  legal  interest  in  sucli  contra(;t  is  vested,  and  against  the  party 
who  made  it  in  ])erson  or  by  agrmt. 

Exception  in  caiso  of  ncKotiablo  securities:  1  Kelly,  300.    Sec,  al.so,  Kptin;?  vn.  Jones,  .January 
term,  187;}. 


^.258.  (3193.)  P( trims  to  actions  for  torts.  An  action  for  a  tort  must, 
in  general,  be  brouglit  in  the  liame  of  the  person  whose  legal  right  has 
been  afllccted,  and  who  was  h^gally  interested  in  the  [)roperty  at  tne  time 
the  injury  tliereto  was  committed,  and  against  the  party  committing  the 
injury,  cither  by  himself,  his  servant  or  agent  in  his  employment. 

§3259.  (3194.)  A  tenant  in  common  may  sue  alone.    A  tenant  in  com- 
mon need  not  join  his  co-tenant,  but  may  sue  sej^arately  for  his  interest,  "^^^^ 
and  the  judgment  in  such  case  affects  only  himself. 

May  sne  Pcparately  in  trover:  2  Kelly.  330;  4  Ga.,  428;  6  Ga.,  84;  28  Ga.,  409;  29 Ga.,  298.  Plea 
of  non-joinder:  2  Kelly,  330;  6  Ga.,  84.  One  tenant  cnnnot  msiintiiin  suit  Avhere  the  t.enant.s  in 
eommoii  are  incorporated  for  purpose  of  selling  the  lands  and  making  improvements  thereon  :  11 
Ga.,  556. 

§3260.  (3195.)  Dates  and  amounts  may  be  set  out  in  fr/nres.     Dates 
and  amounts  in  pleading  may  be  set  out  in  figures  (or  Arabic  numerals,)  p.  492. 
and  when  a  party  signs  a  contract  with  the  initials  of  his  Christian  name 
only,  he  may  be  sued  in  the  same  way. 

§3261.  (3196.)  Different  claims  may  he  joined.  All  claims  arising  ex 
contractu  betAveen  the  same  parties  may  be  joined  in  the  same  action,  and 
all  claims  arising  ex  delicto  may  in  like  manner  be  joined.  The  defend- 
ant may  also  set  up,  as  a  defense,  all  claims  against  the  plaintiff  of  a  sim- 
ilar nature  with  the  plaintiff ^s  demand. 

§3262  (3197.)    When  parties  must  sue  separately.     Courts  wall  not,  in 
one  suit,  take  cognizance  of  distinct  and  separate  claims  of  different  per-  1^206. 
sons,  but  wdiere  the  damage,  as  well  as  the  interest  is  several,  each  party 
injured  must,  in  that  case,  sue  separately. 

This  section  declared:  12Ga.,  189.    Demurrer  in  such  cases:  75. 

§3263.  (3198.)  Splits  by  a7i  infant  not  void.     A  suit  commenced  and 
prosecuted  by  an  infant  alone  is  not  void,  and,  although  the  suit  is  defec-  ^^oSO. 
tive  in  wanting  a  guardian  or  next  friend,  the  defect  is  amendable  before 
verdict  and  cured  by  verdict. 

stated  in  14  Ga.,  539.  See,  also,  5  Ga..  474;  25  Ga.,  58;  28  Ga.,  522;  29  Ga.,  219.  See,  also,  com- 
mon law  rule  No.  50  and  equity  rule  No.  6. 

Genrral  Notr.— Action  for  money  had  and  received:  1  Kel]y,140;  3  Kelly,  79;  7  Ga.,  60.  G4, 
191 ;  12  Ga.,  422  ;  27  Ga.,  515 ;  for  the  usual  money  demnnds  :  1  Kellv,  267 ;  for  money  paid  by  mis- 
tnke:  7Ga.,G4;  l2Ga.,271;  23Ga.,477;  28G;i.,242;  31Ga.,120;  for  money  to  be  paid :  lSGa„S(U: 
for  money  paid  on  illegal  contract :  22  Ga.,  129  ;  30  Ga.,  547;  for  money  paid  out  by  factor  upon  the 
fiiiih  of  produce  never  received:  27  Ga.,  175;  for  money  directed  to  be.  but  not  paid,  to  third  per- 
son out  of  plaintiff 's  salary  :  40Ga.,217:  for  money  loaned  for  special  purpose:  42  Ga.. 531.  Action 
for  work  done:  1  Kelly,  261 ;  17  Ga.,  558;  20  Ga.,  359;  25  Ga..  24.  675;  28  Ga..  247;  30  Ga..  1 :  42  Ga., 
463.  Action  for  goods  sold  and  delivered  :  18  Ga.,  364  ;  28  Ga..  196.  Action  on  bonds :  1  Kelly.  72:  4 
Ga.,  572;  23  Ga.,  438  ;  26  Ga.,  220;  29  Ga.,  139;  30  Ga.,  515;  36  Ga..  562.  Form  of  action  no  obstacle 
to  recovery:  21  Ga.,  526;  39  Ga.,  84.  Action  for  the  use  of  another:  7  Ga.,  60;  12  Ga..  60;  21  Ga., 
676;  25  Ga..  400;  26  Ga.,  395;  27  Ga.,  58  ;  35  Ga.,  267;  38  Ga.,  350;  40 Ga.,  217.  Action  under  statutes: 
1  Kelly,  524  ;  10  Ga.,  102:  12  Ga.,  104;  17  Ga.,  625  ;  IS  Ga.,  52.  Action  in  the  form  quantum  memif :  8 
Ga.,  71 ;  12  Ga.,  45  ;  22  Ga.,  541 ;  39  Ga.,  81  ;  see,  also,  note  to  HOO;  quantum  ra/ebat :  12  Ga.,  46  :  16 
Ga.,  154;  18  Ga.,  364;  25  Ga.,  675;  28  Ga.,  196;  30  Ga.,  7.  Consolidations  of  actions:  13  Ga.,  201 :  24 
Ga,,  438  ;  35  Ga.,  82;  45  Ga.,  96,  124  ;  Lewis  vs.  Daniel,  January  term.  1S73.  Party  miy  use  name  of 
another  without  his  consent — when:  6  Ga.,  207.  Non-joinder  of  parties:  3  Kelly.  575;  IS  Ga.,  60^9: 
23Ga.,  600:  27Ga.,  92;  35Ga.,  66;  41  Ga..  117.  Mis.ioinder:  12  Ga..  1S9:  40  Ga..  127.  Joinder  of 
counts:  1  Kelly,  261  ;  10  Ga.,  384;  12  Ga.,  189;  13  Ga..  97;  23  Ga.,  600:  42  Ga.,  270:  Southern  Express 
Co.  ?;.s".  Davis,  January  term,  1873.  Action  by  nominal  parties  :  23  Ga..309.  Defendant  may  be  sued 
in  his  two  chai-aeters  of  executor  of  maker  of  note  and  indorser:  29  Ga.,  445.  As  to  actions  by 
agents,  administrators^  trustees,  married  women,  etc.,  see  those  titles. 
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CHAPTER    II. 

OF    ATTACHMENTS. 


Article  1. — Of  Z^sulng  Attachments. 

Article  2. — hi  what  Manner,  on  what  Property  Executed,  etc.. 

Article  3. — Proceedings  on  Garnishments. 

Article  4. — Pleading  and  Defenses. 

Article  5. — Replevy  and  Disposition  of  Property  Attached. 

Article  6. — Claim  and  Proceedings  therein. 

Article  7. — Lien  of  Altachments,  Judgments  and  Executions. 


ARTICLE  I. 


OF   ISSUING  ATTACHMENTS. 


Section'. 

3264.  (xroiinds  of  attachment. 

3265.  Affidavit. 

3266.  Bond  to  be  given. 

32ii7.  Copartner  may  make  oath,  etc. 

3268.  Who  may  not  be  surety. 

3269.  I.~«ue  by  a  Judge,  Justice,  etc. 

3270.  Property  in  another  county. 

3271.  Bond  may  be  questioned. 

3272.  'When  returnable. 

3273.  To  whom  directed. 


Skction. 

3274.  Issue  and  levy  on  Sunday. 

3275.  When  the  debt  is  not  due. 

3276.  Joint  contracts — may  be  attached. 

3277.  Executors,  administrators,  etc. 

3278.  Demands  ex  delicto. 

3279.  Security  or  indorsers  vs.  principal. 

3280.  May  issue  pending  suit. 

3281.  Foreign  incorporations, 

3282.  Not  void  for  want  of  form. 

3283.  Affidavit,  bond,  and  attachment. 


Act  of  1799,  C. 
p.  69.    Act  of 
18o5-'56,  p.  25. 


§3264.    (3199.)   Grounds  of  attachment.     Attachments  may  issue  in 
the  following  cases ; 

1.  When  the  debtor  resides  out  of  the  State. 

Attachment  against  joint  non-residents:  17  Ga.,  625;  Breed  vs.  Mitchell,  January  term,  1873. 

2.  When  he  is  actually  removing,  or  about  to  remove,  without  the 
limits  of  the  county. 

"  Actually  removing  :"  22  Ga.,  607 ;  Johnson  ■y*.  Lowry,  January  term,  1873. 

3.  When  he  absconds. 

"  Has  absconded  "  insufficient :  7  Ga.,  167 ;  26  Ga.,  557. 

4.  When  he  conceals  himself. 

5.  When  he  resists  a  legal  arrest. 

6.  When  he  is  causing  his  property  to  be  removed  beyond  the  limits 
of  the  State. 

§3265.  (3200.)  By  whom  affidavit  may  he  made.     Before  process  of 

attachment  shall  issue,  the  party  seeking  the  same,  his  agents,  or  attorney 

p.  70,  Act' of  at  hnv,  shall  make  an  affidavit  before  some  Jud^e  of  the  Superior  Court, 

Act  of*ii55^66.  'J^iiJgG  of  the  County  Court,  Justice  of  the  Peace  or  Notary  Public,  that 

P-  25.  the  debtor  has  placed  himself  in  some  one  of  the  positions  enumerated  in 

this  Code,  and  also  of  the  amount  of  the  debt  claimed  to  be  due.    When 

the  affidavit  is  made  by  the  attorney  at  law,  or  agent  of  the  party,  he 

may  swear  that  the  amount  claimed  to  be  due,  is  due  according  to  the 

be-jt  of  his  knowledge  and  belief. 

Mi?nomer  in  affidavit:  3  Kelly,  266.  "  Has  absconded  "  insufficient:  7  Ga.,  167 ;  26  Ga.,  557. 
Affidavit  by  agent  or  attorney  :  7  Ga.,  167;  9  Ga.,  598 ;  28  Ga.,  351.  As  to  signature  and  attestation 
by  majrinrate.s :  8  Ga.,  521 ;  12  Ga.,  564;  20  Ga.,  735.  What  affidavit  sufficient :  9  Ga.,  598  ;  18  Ga., 
647;  36  Ga.,  80;  37  Ga.,  18;  Black  va.  Scanlon,  July  term,  1872;  Hines  vh.  Kimball :  Ih.    Affidavit 
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nffninst  non-residont  joint  (hihtorn:  17  (i;\,.,  (Vl!").  Dcscriijf  ion  of  in'J<:l>t<;<lrif;HH  in:  18Gfi,.,  647:  26 
(j|a,., '^SO;  :'.7  (Jii.,  18.  Cciiainty  in  iiffidii vit, :  I8(;!i.,  (H7;  i'.i  (isi.,  84.  Afliddvit  Huffi^-iont.  if  if.  follow 
tlui  I'orni  even  tiioiif?ii  t,ii(!  dcht,  be  iH)i  diK! :  ^G  0;i.,  514.  Mu-t,  bo  HiKri'-'l  by  fdainriff:  28  ();i.,  27. 
Where  siini  nworn  to  is  Krc/.iU'f  thim  i.s  i)rov(;(l  to  tx;  true:  '52  (i;i.,  487.  May  contjiin  tu'O  jfroiind"  : 
;;()  G:i.,  8'.);  37  (jiii,.,  18.  AHidiivit  may  sbito  Uic  ntriount,  chiinicd  to  be  due,  and  the  pl.'futliwjH  -liould 
d(\s('rihe  oiuwe  of  action  :  'M  Vx;\..,  18.  Not;iry  rjiit)!!'-  wfio  in  an  attorney  at  law  eanriot  aet  in  a  ea>^e 
where  ho  i.s  employed  :  .''.7  (ia,.,  078.  Act  of  IH.'VJ,  (Jubb,  pfi,K<)  8').  cont;iiriri  [>roviHi<>n  for  aHidavit  of 
non-resident  creditor.  Motion  to  disnii.^H,  wli(;n  made:  rule  15;  nee  JJlack  v«.  Hcaidon,  January 
term,  1873. 

§e'V2Gf).  (3201.)  Pldimiiff  or  (t/jcfat  rand  f/ive  hond  and  Hr'curih/.  'Jlio 
party  socking  ilu)  attach nicnt,  l)cfbrc  tlu;  same  issues,  sliall  also  giv(;  bond, 
Y/ith  good  security,  in  an  amount  at  least  double  the  debt  sworn  to,  pay- 
able to  the  defendant  in  attachment,  conditioned  to  pay  such  defendant 
all  damages  that  he  may  sustain,  and  also  all  costs  that  may  be  incurred  Act  ofiS33.  c. 
by  him  in  consequence  of  suing  out  the  attachment  in  the  event  the  plain- i's5.5-*'56,  p.  i>;. 
tiff  shall  fail  to  recover  in  said  case ;  which  bond  it  shall  be  the  duty  of 
the  magistrate  or  other  officer  before  whom  the  affidavit  is  made  to  take, 
and  where  the  affidavit  is  made  })y  the  agent  or  attorney  at  law  of  the 
plaintiff,  such  agent  or  attorney  at  law  is  hereby  authorized  to  sign  the 
name  of  the  principal,  who  shall  also  be  bound  thereby  in  the  same 
manner  as  though  he  had  signed  it  himself. 

What  bond  sufficient:  3  Kelly,  266  ;  10  G-%.,  510;  17  Gi.,  175.  Bond  and  security  under  Act  of 
1799  a  condition  precedent:  7  Ga.,  167.  Bond  made  payable  to  a  iirm  :  8  Ga.,  521 ;  12  Ga.,  564. 
Attestation  of  by  magistrate:  17  Ga.,  625.  Magistrate  other  than  the  one  who  issues  the  attach- 
ment may  take  the  bond:  27  Ga.,  65.  It  is  not  to  be  presumed  that  the  attachment  issued  before 
the  bond  was  given  :  41  Ga.,  513.  See,  also.  Long  vs.  Hood,  July  term,  1872.  Exceptions  to  :  see 
15th  rule  of  Court. 

§3267.  (3202.)  Copartner,  agent  or  attorney  may  make  affidavit.    When 
the  debt,  for  the  recovery  of  which  the  attachment  is  sought,  is  due  to  a 
copartnership,  or  is  due  to  several  persons  jointly,  it  shall  be  lawful  for  Act  of  i8o5-'o6, 
any  one  of  the  copartners  or  joint  creditors,  his  agent  or  attorney  at  law,  ^-  ^*'- 
to  make  the  affidavit,  and  give  the  bond  as  prescribed  by  this  Code,  and  21900, 
to. sign  the  name  of  the  other  copartners  or  joint  creditors  to  said  bond, 
and  they  shall  be  bound,  thereby  in  the  same  manner  as  though  they  had 
signed  it  themselves. 

One  partner  may  execute  the  bond :  8  Ga.,  551. 

§3268.    Who  shall  be  surety  on  bond.     [Xo  person  shall  be  taken  as 
security  on  any  attachment  or  garnishment  bond,  who  is  an  attorney  for 
the  plaintiff,  or  a  non-resident  of  this  State,  except  such  non-resident  is  Feb.,  1S73,~ 
possessed  of  real  estate  in  the  county  where  the  attachment  or  garnish- 
ment issues,  of  the  value  of  the  amount  of  such  bond.]     (a.) 

§3269.    (3203.)   Attachment — who  may  issue.     Affidavit   being  thus 
made  and  bond  given,  it  shall  be  the  duty  of  the  officer  before  whom 
such  affidavit  is  made  and  bond  given,  or  any  officer  authorized  so  to  do,  p.^70?  Act  of* 
to  issue  an  attachment  against  the  defendant,  wdiich  may  be  levied  on  the  iS55-'56,  p.  26. 
property  of  the  defendant,  both  real  and  personal,  if  to  be  found  in  this 
State. 

§3270.  (3204.)  Property  in  a  different  county — how  levied  upon.  AVhen 
the  pltiintiif  in  attachment  wishes  to  le\y  his  attachment  upon  property 
in  a  diffiirent  county  from  that  in  which  the  same  is  returnable,  it  shall 
be  the  duty  of  the  magistrate,  or  other  officer  issuing  such  atLachment, 
upon  the  request  of  the  plaintiif,  his  agent  or  attorney  at  law,  to  make 
out  a  copy  or  copies  of  ^\q  original  attachment,  bond  and  affidavit,  and  -^^l.^^p^-^S"- 
certify  the  same,  officially,  to  be  a  true  copy  or  copies;  and  u]x">n  such is55-*ck3,  p.  2:. 
copies  being  delivered  to  any  officer  to  whom  the  same  is  directed,  of  the 
county  where  the  property  of  the  defendant  is,  it  shall  be  the  duty  of 
such  officer  to  levy,  forthwith,  the  same  upon  the  property  of  the  defend- 
ant in  such  county,  and  to  return  tlie  same,  with  his  actings  and  doino'S 
36' 
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ontoroil  thoreiMi,  to  the  Court  to  which  the  original  attachment  is  return- 
al>h\ 

§o*271.  SHjUcicnci/ of  bond  mai/ be  contested.  [When  any  attachment 
sliall  be  issueil  and  Untied  upon  the  property  of  the  defendant,  it  shall  be 
lawful  for  the  defendant,  his  agent  or  attorney,  to  file  his  affidavit  that  he 
lias  a  good  defense  to  the  action,  and  that  the  bond  given  in  such  attach- 
ment is  not  a  good  bond,  and  the  ground  of  its  insufficiency,  and  when 
(b)  Act  of  24th  •'^ii'^'h  allidavit  is  made  and  delivered  to  the  levying  officer,  it  shall  be  the 
Feb..  1S73.  duty  of  sucli  officcr  to  return  such  attachment,  together  with  the  affidavit, 
Ibrtlnvith  to  the  officer  issuing  the  same,  and  the  officer  issuing  the  attach- 
ment shall,  Avithout  delay,  hear  testimony  as  to  the  sufficiency  of  said 
bond,  and  such  officer  may,  in  his  discretion,  require  additional  security 
or  a  new  bond,  to  be  given  Avithin  the  time  prescribed  by  the  officer,  and 
in  default  thereof,  the  levying  officer  shall  dismiss  the  levy  made  under 
said  attachment.]     (b.) 

§3272.    (3205.)   Attachments — where  returnable.     When  the  amount 
sworn  to  shall  exceed  the  sum  of  [one  hundred]  (a)  dollars,  the  attach- 
ment shall  be  made  returnable  to  the  next  term  of  the  Superior  or  County 
Court  of  the  county  Avhere  the  defendant  resides,  or  where  he  last  resided, 
(a)  Con^'t.  of     but  if  such  Superior  Court  shall  sit  within  twenty  days,  or  such  County 
fcf^.'ef clause  2.  ^^^'^^^'^  sliall  sit  Avithin  fifteen  days  next  after  issuing  such  attachment,  it 
shall  be  made  returnable  to  the  next  term  of  the  Superior  or  County 
22S3.  C(nu't  thereafter ;  and  Avhen  the  debt  SAA^orn  to  does  not  exceed  the  sum 

of  [one  hundred]  (a)  dollars,  the  attachments  shall  be  made  returnable 
^^^-.^}l^'  F\to  the  next  Justices'  Court  of  the  district  in  which  the  debtor  resides,  or 

pp.  .0.  b.iS,   Act,  •111  -PI  X         •         ?    r>i  in*  •   1   •  1 

oii.s\5-'.x\  pp.uast  resided ;  but  ii  the  next  Justices  Court  shall  sit  Avitmn  ten  clays 
1857.' "p.  ir.^  next  after  issuing  such  attachment,  it  shall  be  made  returnable  to  the 
next  Justices'  Court  thereafter,  except  AAdien  the  defendant  resides  out  of 
the  State ;  and,  in  that  case,  if  the  debt  SAVorn  to  exceeds  [one  hundred] 
(a)  dollars,  the  attachment  may  be  made  returnable  to  the  Superior 
Court  of  any  county  in  this  State ;  and  if  it  does  not  exceed  [one  hun- 
dred] (a)  dollars,  the  attachment  may  be  made  returnable  to  a  Justices' 
Court  of  any  district  of  any  county  in  this  State. 

AVhero  nnd  when  rcturnnble  :  5  Ga..  3^3  ;  13  Ga.,  441 ;  32  Ga.,  637  ;  34  Ga.,  94;  37  Ga.,  18  ;  45  Ga., 
298.  An  officer  of  one  couuty  may  issue  an  attachment  returnable  to  the  Courts  of  another :  36 
Ga.,  597. 

§3273.    (3206.)    To  lohom  directed.      Attachments  returnable  to  the 

Actof  18.36.  r.  Superior  and  County  Courts  shall  be  directed  to  all  and  singular  the  sher- 

liDo^-'oe,  p.  %.  iffis  and  constables  of  this  State,  and  attachments  returnable  to  the  Justices' 

Courts  shall  Ije  directed  to  all  and  singular  the  constables  of  this  State. 

Mi.«flirection,  effect  of:  15  Ga.,  267.    Directed  to  bailiffs  of  County  Court:  36  Ga.,  95. 

§3274.  (3207.)  May  issue  on  the  Sabbath  day.    Attachments  may  issue 

^ct  of  18-34  r   ^"^^  '^^  levied  on  Sunday  when  the  plaintiff,  his  agent,  or  attorney  at  law 

p.'482.   Act  of  shall  SAvear,  in  addition  to  the  oath  prescribed  by  this  Code,  that  he  has 

'*"''"  reason  to  a])prehend  the  loss  of  the  debt,  unless  process  of  attachment  do 

issue  on  Sunday,  and  shall  also  comply  with  the  other  proA^isions  of  this 

Code  in  relation  to  issuing  attachments. 

§327o.  (3208.)    When  the  debt  is  not  due.     When  the  debt  is  not  due, 

the  debtor  shall  be  subject  to  attachment  in  the  same  manner  and  to  the 

Act  of  1816,  c.  -'^^^  extent  as  in  cases  Avhcre  the  debt  is  due,  except  that  Avhere  the  debt 

does  not  become  due  before  final  judgment,  execution  upon  the  judgment 

shall  be  stayed  until  the  debt  is  due. 

On  the  Act  of  1816:  7  Ga..  167.  It  does  not  He  in  promise  to  pay  a  certain  amount  in  solvent 
notes  before  tuch  promise  is  due:  29  Ga.,  159. 


p.  tO. 
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§3276.  (3209.)  Joint  mrdradors  nnhjcd  to  attachw/mt.  In  cases  of 
joint  (3ontractors  and  oopnrtncTS,  wli(;r(i  any  oik;  of  tliorn  nljall  ronrlor 
liiniself  liable  to  attachment  acconlin;^  to  law,  an  attachment  may  i.-sue 
against  him  npon  the  plaintiff,  his  agent,  or  attorney  at  law  complying  Act  of  n')l-'*2. 
with  the  previous  provisions  of  this  Code  in  relation  to  the  issuing  ^^^  f^^f^'-ji^'^/'ii, 
attachments;  and  the  proceedings  against  such  joint  contractors  or  copart- 
ner shall  be  in  all  res[)ects  as  in  otiier  eases  of  attachmc.'nts,  exeej)t  that 
such  attachment  shall  be  levied  oidy  upon  the  separate  property  of  such 
joint  contractor  or  copartner. 

Attachiocr.t  for  partnership  deht:  8  Gn,.,  432  ;  14  Qn..,  ^37.  Whfit  jiffidnvit  ap:;iinHt  non-rr;si'lfnt 
co-debtors  sufficient:  17  (3a,.,  (i'^f);  VJ  (in.,  84.  The  interest  of  a  pnrtner  in  the  partrier.-'hip  prop- 
erty is  not  subject  to  levy  and  sale  under  an  attachment  (may  be  reached  by  garnishniont  :j  4^J 
Ga.,  104. 

§3277.  (3210.)  May  issue  arjainst  administrator y  etc.  Process  of  attach- 
ment may  issue  against  an  administrator  on  an  estate,  or  the  executor  of 
the  last  will  and  testament  of  any  deceased  person,  as  in  other  cases, 
when  such  administrator  or  executor  shall  be  actually  removing,  or  about  ^^j.  ^^  ^^^ 
to  remove  the  property  of  said  deceased  person  without  the  limits  of  any  124. 
county  of  this  State:  Provided^  final  judgment  shall  not  be  entered  up 
against  such  administrator  or  executor  until  after  the  expiration  of  two 
years  from  the  granting  of  letters  of  administration,  or  letters  testamen- 
tary, as  the  case  may  be. 

§3278. '  (3210.)  Attachments  lie  for  any  money  demand.     In  all  cases  of 
money  demands,  whether  arising  ex  contractu  or  ex  delicto,  plaintiff  shall  ^^^  ^^  -^^.^ 
have  the  right  to  sue  out  the  attachment  when  the  defendant  shall  have  23. 
placed  himself  in  such  situation  as  will  authorize  a  plaintiff  to  sue  out 
attachment  upon  the  plaintiff's  complying  with  the  law  now  of  force  in 
relation  to  issuing  attachments. 

By  Act  of  1857  it  lies  for  a  sum  certain  :  12  Ga.,  564;  it  lies  on  the  demand  for  a  breach  of  prom- 
ise of  marriage:  28  Ga.,  323.  On  what  contracts  :  14  Ga.,  230 ;  42  Ga.,  226.  Promise  to  pny  a  sum 
certain  in  notes  is  not  a  ''money  demand  "  before  the  promise  is  due:  29  Ga.,  16U.  Attachment 
lies  against  executor  de  son  tort,  when:  36  Ga.,  597.  Claim  for  specific  amount  of  damages  in  an 
action  ex  delicto  is  a  money  demand:  37  Ga.,  32.  It  is  immaterial  that  the  damages  laid  in  the 
declaration  are  greater  than  the  sum  sworn  to  in  the  afiidavit:  37  Ga.,  623.  This  section  does  not 
authorize  an  attachment  on  the  ground  that  the  executor  or  administrator  is  himself  actually 
removing:  40  Ga.,  346. 

§3279.  (3211.)  May  he  sued  out  by  a  security  against  his  principal. 
In  all  cases  Avhere  a  person  is  surety  or  indorser  upon  an  instrument  of 
writing,  and  the  principal  shall  become  subject  to  attachment,  according 
to  the  provision  of  section  3264  of  this  Code,  it  shall  be  lawful  for 
such  surety  or  indorser,  upon  complying  with  the  provisions  of  this  Code 
in  relation  to  the  issuing  of  attachments,  to  have  attachment  against  l^is  Act  of  is-^  c 
principal;  and  the  proceedings  shall  be,  in  all  respects,  the  same  as  iu  p^,"5.  ActW' 
other  cases  of  attachment,  according  to  the  provisions  of  this  Code,  and  Aefofiss-^-^, 
the  money  raised  by  such  attachments  shall  be  paid  to  the  person  holding  ^*  "^ ' 
such  instrument  of  writing.     But  if  the  surety  or  indorser  has  paid  the^-^^- 
debt,  then  the  money  raised  upon  such  attachment,  or  so  much  thereof  as 
will  paj/  the  amount  the  surety  or  indorser  has  paid,  shall  be  paid  to  such 
surety  or  indorser;  and  in  ease  the  debt  is  not  due  at  the  time  judgment 
is  rendered  against  the  principal,  execution  shall  be  stayed  until  the  debt 
is  due. 

In  proceeding  under  Act  of  1820  by  surety  against  principal  what  must  be  set  forth  in  the  affi- 
davit :  18  Ga.,  283. 

§3280.  (3212.)    When  suit  is  pending.     In  all  cases  where  the  plain- 
tiff has  commenced  suit  for  the  recovery  of  a  debt,  and  the  defendant,  ^''l^''^^^^''^' 
during  the  pendancy  of  such  suit,  shall  become-  subject  to  attachment, 
agreeable  to  section  3264  of  this  Code,  the  plaintiff,  upon  complying  with 
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the  provisions  of  this  Code  in  relation  to  the  issuing  of  attachments,  may 
Iiave  an  attachment  ag-ainst  the  defendant,  and  all  the  proeeedings  in  rela- 
tion to  the  same  shall  be  as  hereinbefore  prescribed  in  relation  to  attach- 
ments where  no  suit  is  jumding.  And  a  satisfaction  of  the  judgment  in 
the  eomnum  law  action  shall  satisfy  the  judgment  in  attachment,  and  a 
satislaetion  oi^  the  judgment  in  attachment  shall  satisfy  the  judgment  in 
the  eonnnon  law  action. 

Attachment  mny  i^sua  pendente  lite,  when:  18  (ra..  604:  20  Ga.,  580.  Plaintiff  has  "eommonocd" 
where  ho  has  tiled  his  dechiration  in  the  cloik's  office  though  it  has  not  been  served  on  defendant : 
37  Ga..  3i'. 

§3*281.  (3213.)  Foreign  incorporations  subject  to  attachment.     Attach- 

Ac»  of  is:v>-'3ii.  ments  may  issue  against  incorporations  not  incorporated  by  the  laws  of 

^'    '  this  State,  who  are  transacting  business  within  the  State,  under  the  same 

{3320.  rules  and  regulations  as  are  by  this  Code  prescribed  in  relation  to  issuing 

attachments  and  garnishments  in  other  cases. 

Stated  in  5  G\.,  531.    See,  also,  Wilson  vs.  Bank  of  Louisiana,  January  terra,  1873. 

[Section  (3214.)  Repealed  by  Constitution  of  1868,  Article  I.,  section 

§3282.  (3215.)  A  compliance  in  substance  sufficient.  A  substantial 
Act  of  ]S55- '56,  compliance  in  all  matters  of  form  shall  be  held  sufficient  in  all  applica- 
^'  "^*  tions  for  attachment,  and  in  all  attachments  issued  as  provided  by  this 

Code. 

Substantial  compliance:  IS  Ga„  283;  36  Ga.,  89;  37  Ga.,  18.  Act  of  1855-6  changed  the  rule  of 
construction  of  attachment  laws:  26  Ga.,  290.     Sec,  also.  Black  vs.  Scanlou,  January  term,  1S73. 

Act  of  1S55- '56       §3283.  (3216.)  Forms  of  affidamty  bond  and  attachment.  In  all  cases  of 
p-^^-  attachment,  the  form  of  the  affidavit,  bond  and  attachment  may  be  as 

follows : 

affidavit. 

Georgia, County. 

Before  me,  the  subscriber,  a in  and  for  said  county,  

pei^onally,  and  on  oath  says  that .  is  indebted  to  him  in 

the  sum  of ,  and  that  the  said  

Sworn  to  before  me,  ,  this  the day  of ,  18... 

BOND. 

Georgia, County. 

AVe,' ,  principal ,  and  ,  security,  acknowledge  ourselves 

bound  unto in  the  sum  of dollars,  subject  to  the  follow- 
ing conditions  : 

That  the  said  ,  principal,  is  seeking  an  attachment  against  the 

said  ,  which  is  now  about  to  be  sued  out,  returnable  to  the 

term  of  the  Court  of  the  county  aforesaid:  now,  if  the  said 

shall  pay  all  damages  that  the  said  may  sustain,  and  also  all  costs 

that  may  be  incurred  by  him  in  consequence  of  suing  out  such  attachment, 

in  the  event  that  the  said  shall  fail  to  recover  in  said  case,  then 

this  bond  to  be  void. 

Executed  in  presence  of ,  this  day  of ,  18... 

[t-«-] 

[L.S.] 

attachment. 

Georgia,  County. 

To  all  and  singular  tJie  sheriffs  and  constables  of  said  State. \ 
You  are  hereby  commanded  to  attach  and  seize  so  nmch  of  the  prop- 
erty of as  will  make  the  sum  of dollars  and  all  costs,  and 
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Article  2.— In  what  manner,  on  what  property  ox^ecuted,  etc. 


also  to  serve  such  summons  and   ^';arnisl)ment  as  may  }>(t  plar-e^l  in  your 
liands,  and  that  you  make  return  of*  this  attachment,  witli  your  aetin;^s 

and  doings  entered  thereon,  to  the term  of  the Court  of  said 

eounty,    to  which  Court   this   attachment  is    liereby   made    returnahhi. 
Her(H)f  fail  not. 

Witness  my  hand  and  seal,  ,this  the  day  of ,  18... 


ARTICLE  II. 

IN  WHAT   MANNER,   ON  WHAT  PROPERTY   EXECUTED,   AND   PROCEED- 
INGS  THEREIN. 


Section. 
32S4.  Duty  of  officer  to  whom  directed. 

3285.  Must  make  a  return. 

3286.  Must  be  levied  in  order  received. 

3287.  May  be  levied  on  property  of  defendant. 

3288.  May  be  levied  by  garnishment. 


Skotiok. 

3289.  Shares  or  interest  in  incorparations. 

3290.  Transfer  after  levy  void. 

3291.  Certificate  of  purchase. 

3292.  Vendor  vs.  vendee— sale  of  land. 


§3284.  (3217.)    Duty  of  the  officer  to  whom  the  attaohment  is  d'lrectefJ, 
It  shall  be  the  duty  of  any  one  of  the  officers  to  whom  an  attachment 
may  be  directed,  as  provided  in  section  3273,  Article  I.,  to  levy  the  same 
upon  the  property  of  the  defendant  that  may  be  fonnd  in  the  county  of  ^^t  of  iro^).  c, 
which  he  is  sheriff,  or  constable;  and  when  any  attachment  shall  com.e^^J^-^-'^^'-p 
into  the  hands  of  any  officer  of  the  county  in  which  such  attachment  is  Act^of'i$5o-''56, 
returnable,  and  the  defendant  shall  have  removed  his  property  beyond  ^" 
the  limits  of  said  county  before  such  an  attachment  is  executed,  it  shall  be 
the  duty  of  the  officer  having  such  attachment  to  follow  such  property 
into  any  county  in  the  State  and  levy  the  same,  and  bring  the  property 
back  into  the  county  where  the  attachment  is  returnable. 

Levy  on  land  :  9  Ga.,  506.    Levy  of  attachments  in  Justices'  Courts:  9  Ga.,  506;  22  Ga.,  618. 

§3285.  (3218.)  Attachments  must  be  returned.     It  shall  be  the  duty  of 
the  officer  levying  such  attachment  to  return  the  same,  with  his  actings  ^^^^'  1555- '50, 
and  doings  entered  thereon,  together  with  the  affidavit  and.  bond,  to  the 
Court  to  which  the  same  is  made  returnable. 

§3286.  (3219.)   Officer  must  levy,  etc.     In  all  cases  it  shall  be  the  duty 
of  the  officer  levying  attachments  to  levy  them  in  the  order  in  which  they  ^^^.  ^f  ;^55.=;.-5g 
came  into  his  hands,  and  it  shall  be  his  duty  to  enter  upon  the  same  the  p.  so. 
year,  month,  day  of  the  month,  and  hour  of  the  day  on  which  he  made 
the  levy. 

§3287.  (3220.)  May  he  levied  on  the  property,  etc.  When  an  attach- 
ment has  been  issued  by  \\\q  proper  officer,  the  same  may  be  levied  upon 
the  property  of  the  defendant,  both  real  and  personal,  which  may  be 
found  in  the  county. 

§3288.  (3221.)  3Iay  he  levied  by  service  of  garnishment.     Service  of  _^^^^j.^^-.._^, 
the  attachment,  by  serving  process  of  garnishment,  shall  be  as  etieetual  p.  33. 
for  all  purposes  as  though  the  attachment  had  been  served  by  levying 
the  same  upon  the  property  of  the  defendant. 

§3289.  (3222.)  Shares  or  interest  in  any  corporation,  etc.     When  the 
process  of  attachment  shall  issue  against  a  party  who  shall  have  or  own  Act  of  :S5S,  p. 
any  interest  or  an  amount  of  shares  in  any  corporation  in  this  State,  the  ^  *,  , 
same  may  be  attached  in  the  following  manner:  The  officer  in  whose ^~'"' 
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Article  8. — Attachments  for  puvchnsse  money. 


Act  of  IS5S.  p. 
ly. 


Actof  1S5S,  p 
19. 


hands  the  attaoliiuont  is  placed,  shall  indorse  an  entry  thereon  of  his 
lew  on  the  corporate  shares  or  interest  of  the  defendant,  and  shall  forth- 
with serve  a  copy  of  the  attachment  so  indorsed  npon  the  president  of 
the  corporation,  at  the  olhee  of  the  company,  or  by  leaving  the  same  at 
the  nsnal  or  most  notorions  place  of  doing  the  bnsiness  of  snch  company, 
which  entry  and  service  shall  amonnt  to,  and  be  considered  a  seiznre  of 
s:iid  corj)orate  interest  or  shares  to  all  intents  and  pnrposes,  and  nnder 
an  cxecntion  issned  on  snch  attachment,  may  be  sold  as  in  other  cases  of 
ordinary  cxecntion. 

Formerly,  stock  not  subject  to  levy  under  attachment :  16  Ga.,  437. 

§3290.  (3223.)  Transfer  after  levy  is  void.  Any  transfer  by  the  defend- 
ant of  the  stock  or  interest  so  attached  after  the  levy  of  such  attachment, 
shall  be  void,  and  when  an  execution  is  issued,  the  said  stock  or  interest 
shall  be  sold  by  the  sheriff,  or  his  deputy,  according  to  the  provisions  of 
this  Code,  to  make  bank  and  other  stocks  subject  to  executions. 

§3291.  (3224.)  Officer  selling  must  give  a  certificate.  Certificates  of 
purchase  shall  be  granted  by  the  ofiicer  selling  as  prescribed  in  cases  of 
executions,  and  on  presentation  of  such  certificates  to  the  proper  officer 
of  said  corporation,  it  shall  be  his  duty  to  make  such  transfer  on  his 
books,  if  necessary,  and  afford  the  purchaser  such  evidence  of  title  to 
the  stock  purchased  as  is  usual  and  necessary  ^vith  other  stockholders. 

§3292.  (3225.)  Vendor  may  attach  for  purchase  money.  In  all  cases 
of  sale  of  lauds,  av here  the  vendor  has  not  executed  a  deed  of  conveyance 
to  the  purchaser  for  the  same,  but  has  given  bond  for  titles,  or  other  evi- 
dence of  the  contract,  and  the  purchase  money  has  not  been  paid,  and 
the  vendee  shall  become  liable  to  attachment  agreeable  to  the  provisions 
of  section  3264  of  this  Code,  attachment  may  issue  against  him  at  the 
instance  of  the  vendor,  upon  complying  with  the  provisions  of  this  Code 
Act  of  ia53-'54,  i^  relation  to  attachments  ;  wdiich  said  attachment  shall  be  levied  upon 
fs-'i^'So^^^^  32  ^^^^  ^^^^  described  in  the  bond,  or  other  evidence  of  contract  for  titles, 
and  the  subsequent  proceedings  shall  be,  in  all  respects,  as  heretofore 
prescribed  in  this  Code  in  relation  to  attachments ;  and  it  shall  be  lawful 
for  the  party  bound  by  such  bond,  or  other  contract  for  titles,  to  file  in 
the  clerk^s  office  of  the  Superior  Court  of  the  county  vvT^hcre  the  land  is 
situated,  a  good  and  sufficient  deed  of  conveyance  of  said  land  to  the 
obligee  of  said  bond  or  other  contract  for  titles ;  and  w^hen  judgment  is 
obtained  upon  such  attachment,  the  execution  issuing  thereon  may  be 
levied  upon  said  land,  and  the  same  be  sold,  and  the  money  arising  from 
said  sale  shall  be  appropriated  to  the  payment  of  said  judgment  on  the 
attachment,  to  the  exclusion  of  any  other  attachment,  judgment,  or  other 
debt  of  the  defendant. 


nwi. 


AETICLE  III. 


ATTACHMENTS   FOR   PURCHASE   MONEY. 


Skcttox. 
.'-5293,  Attachment  for  purchase  money. 
',j.iA.  How  ol;taincd. 


Section. 

3295.  How  Issued  and  levied. 

3296.  After  proceedings. 


§3293.  AttacJtment  may  issue  for  purchase  money,   v)here.     [Process 
of  attachment  may  issue  in  behalf  of  any  creditor  whose  debt  is  created 
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Arti(!l(;  4— Alt.jichdUjntM  affaitifft  fniudulr-nt  d';l<tor«. 


by  the  purchase  of  ])ro|)crty,    upon   sii(;h   deht   beoornin;^  diu;,   ^vhen  the^^^^^^^^^^j^, 
debtor  who  created  su(;h  d(;l>t  is  iu  the  })OSHessioii  of*  the  property,  for  the 'tj.  p.  u. 
purchase  of  which  the  debt  was  cTcated.]     fn.) 

§3294.  Attachment,  lio'w  obtained,  [J >efoi-e  process  of  attaclirnent  sluill 
issue,  under  the  preciedin^  s(!ctioii,  the  party  seekin;^  the  attachnieut,  Ijis 
agent  or  attorney  at  hiw,  sliall  maJ<(i  afiidavit  befon;  some  person  author- 
ized by  law  to  issue  attach riKu its,  that  the  debtor  has  placed  liimself  in 
the  position  mentionc^d  in  said  section,  and  also  the  anH)unt  of  th(;  (h;bt 
claimed  to  be  due  ;  and  shall  also  describe;  in  the  afiidavit  the  property 
for  which  the  debt  was  created.  When  the  affidavit  is  made  l^y  the^MActi^ofi^- 
agent  or  attorney  at  law,  he  may  swear  that  the  amount  claimed  to  be  '  '  ''  ' 
due  is  due,  according  to  the  best  of  his  knowledge  and  })elief.  'J'he  offi- 
cer issuing  the  attachment,  before  issuing  the  same,  shall  take  from  the 
party  seeking  the  attachment,  a  bond  in  double  the  amount  claimed  to 
be  due,  conditioned  and  made  payable  as  attachment  bonds  are,  by  the  i)ro- 
visions  of  this  Code,  required  to  be  conditioned  and  made  payable.]     (b.) 

§3295.  Attachment,  hoio  issued  and  levied.     [Affidavit  being  thus  made 
and  bond  given,  it  shall  be  the  duty  of  the  officer  before  whom  •'^iich,^,^^^^^^^g_^_ 
affidavit  is  made,  to  issue  an  attachment  against  the  defendant,  which  shall  "ii  p.  44. 
be  levied  only  on  the  property  described  in  said  affidavit,  by  the  officer 
to  whom  the  attachment  is  directed.]     (c.) 

§3296.  Subsequent  proceedings.     [So  much  of  the  law  of  this  Code  as 
regulates  the  proceedings  in  relation  to  remedy  by  attachment,  as  is  not  ['}}  Acts  of  ISTI- 
in  conflict  with  the  three  preceding  sections,  shall  apply  to  and  control  '  '  ^' 
proceedings  under  this  Article.]     (d.) 


ARTICLE  ly. 


ATTACHMENTS   AGAINST   FRAUDULENT   DEBTORS. 


Section. 
8297.  Against  fraudulent  debtor. 

3298.  Attachment,  how  granted. 

3299,  How  removed. 


Section. 

3300.  How  returned,  etc. 

3301.  Refusal  to  grant,  how  corrected. 


§3297.  Attachments  lohere  debtor  is  fraudulently  disposing  of  his  prop- 
erty. [Whenever  a  debtor  shall  sell,  or  convey,  or  conceal  his  property 
liable  for  the  payment  of  his  debts,  for  the  purpose  of  avoiding  the  pay- 
ment of  the  same,  or  whenever  a  debtor  shall  threaten  or  prepare  so  to 
do,  his  creditors  may  petition  the  Judge  of  the  Superior  Court  of  the'-^^A^ot  of  24th 
circuit  wdiere  such  debtor  resides,  if  qualified  to  act,  and  if  not,  the  Judge  ^  " 
of  any  adjoining  circuit,  fully  and  distinctly  stating  his  grounds  of 
complaint  against  such  debtor,  and  praying  for  an  attachment  against  the 
property  of  such  debtor  liable  to  attachment,  supporting  his  petition  by 
affidavit,  or  testimony,  if  he  can  control  the  same.]     (a) 

§3298.  Judge  shall  proceed,  how.  [Such  Judge  may  then  grant  an 
attachment,  to  be  issued  in  the  usual  form,  and  directed  as  usual,  and 
which  shall  be  executed  as  existing  laws  provide,  and  subject  to  existing 
laws  as  to  traverse,  replevy,  demurrer,  and  other  modes  of  defense ;  or 
such  Judge  may,  if  he  deem  it  more  proper  under  the  circumstances  of 
the  case  as  presented  to  him,  before  granting  such  attachment,  appoint  a 
day  on  which  he  shall  hear  the  petitioner,  and  the  party  against  whom 
an  attachment  is  prayed,  (providing  in  his  order  for  due  notice  to  said 
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Article  5. — ProecccliTi.£rs  on  prarni?hmonts. 


Feb..  1873. 


c>  Aet  of  24th 
Feb.,  isr3. 


]->arty,)  as  to  the  propriety  of  grantino^  such  attaclimont,  and,  if  satisfied 
iij)on  siieh  hearing,  that  sneli  attaelinient  slunild  not  issue,  lie  shall 
a>>Act^24th  not  grant  the  s:inie;  but  if  satisfied  that  tlie  same  should  issue,  he  shall 
grant  an  attachment,  to  be  governed  and  regulated  as  herein  provided  for 
attacliments  to  be  issued  when  no  heiiring  is  had.]     (b.) 

j^o*2l)9.  Affachmcnf,  Jioia  removed.  [If  the  party  whose  property  has 
Ihvu  attached  without  a  hearing,  as  })rovided  in  the  i)reccding  section, 
desires  so  to  do,  he  may  apply  to  said  Judge,  stating  fully  and  distinctly 
the  grounds  of  his  defense,  showing  Avhy  such  attachment  should  not 
have  been  issued,  or  should  be  removed,  supporting  the  same  by  affidavit, 
or  such  other  testimony,  by  affidavit  or  otherwise,  as  he  can  control,  such 
Judge  shall  then  appoint  a  time  and  place  for  hearing  both  parties,  plain- 
titf  and  defendant,  providing  for  due  notice  to  all  persons  interested, 
allowing  them  full  opportunity  to  sustain  their  respective  cases,  as  in 
application  upon  injunction,  and  may  then,  upon  a  review  of  the  law  and 
the  facts  of  the  case,  make  such  order  in  the  premises  as  is  consistent 
witli  justice,  either  totally  or  j^artially  removing  such  attachment,  or 
wholly  or  portially  retaining  the  same,  or  disposing  of  the  same  in 
some  manner  which  would  be  equitable  and  just  to  all  parties.]     (c.) 

§3300.  Such  aftachmentSj  how  issued,  i^eturned,  etc.  [Such  attach- 
ments, when  issued  and  served,  shall  be  returned  and  disposed  of  as 
attachments  are  now  returned  and  disposed  of,  and  be  subject  to  the  same 
n^Act^of  24th  defenses,  and  may  be  taken  out,  upon  the  affidavit  of  the  agent  or  attorney 
of  the  creditor,  if  he  can,  by  his  own  oath,  make  out  a  case  which  will 
satisfv  said  Judge.]     (d.) 

§3301.  Granting  or  refusing  attachments  may  be  excepted  to.  [The 
decision  of  the  Judge  granting  or  refusing  an  attachment  under  the 
provisions  of  this  Article,  may  be  excepted  to  and  carried  to  the  Supreme 
Court,  as  was  practiced  in  applications  for  injunction  prior  to  28th  Octo- 
ber, 1870.]    (e.) 


Feb..  1873. 


re)  Act  of  24th 
Feb..  1S73. 


ARTICLE  Y. 


PROCEEDINGS   ON   GARNISHMENTS. 


Skctiox. 
3.'^0'2.  TFow  issnef],  directed,  served,  etc. 
'i'iOS.  (Tarnishee  residing  out  of  county. 
3304.  Oarnishee  failing  to  answer. 


Section. 

3305.  Answering  and  admitting  effects. 

3306.  Plaintif!'  may  traverse  the  answer. 

3307.  Issue,  how  tried,  etc. 


Actof  1709,  C. 
p.  70.  Act  of 
i8a.>'56.p.28. 


§3302.  (3226.)  Garnishment — how  obtained.  In  all  cases  where 
attachment  may  issue,  it  shall  be  the  duty  of  the  magistrate,  or  other 
officer  issuing  the  same,  at  the  request  of  the  plaintiff,  his  agent  or  attor- 
ney at  law,  to  issue  summons  of  garnishment,  directed  to  any  person  that 
may  ha  indebted  to,  or  have  property  or  effects  of  the  defendant  in  their 
hands,  rerpiiring  them  to  appear  at  the  Court  to  which  the  attachment  is 
made  returnable,  then  and  there  to  depose  on  oath  what  they  were 
indebted  to  the  defendant  at  the  time  of  the  service  of  said  garnishment, 
or  what  property  or  effects  of  his  they  have  in  their  hands,  or  had  at 
the  time  of  the  service  of  said  summons  of  garnishment ;  and  it  shall 
be  the  duty  of  the  officer  levying  such  attachment  to  serve  such  sum- 
mons of  garnishment. 

Thft  HurnmoDf!  may  issue  after  the  return  terra  of  the  attachment,  without  additional  affidavit 
or  bond:  35  Ga.,  220. 


PAirr  II!.— 'IITLK  ir.— (JHAPTKR  If.  500 


ProooedinKfl  on  KarniHhm';ntii. 

§3303.  (3227.)  Wlim  gwrnlHh/urn'HuUH  oidofl/i/icov/nf/i/,  dc.  [Wlu'ri 
the  plaliitilT,  his  Ji^jjcnt,  or  attor-Dcy  at  law,  shall  dcisin;  to  garnlshfiO  |K;r- 
sons  not  residing  in  the  county  in  whicli  the  attaelimont  issues,  it  shall  he 
the  duty  of  tlie  inagistrat(5  issuing  the  same,  at  the  reque-st  of  thf;  jilalrj- 
tiff,  his  agent  or  attorney  at  law,  to  make  out  a  copy  of*  the  aflidavit, 
bond  and  attaclinient,  and  c(!rtily  the  same  to  he  a  true;  copy;  and  ujjon 
the  delivery  of  such  coi)y  to  any  magistrate,  or  other  officer  who  is 
authorized  by  law  to  issue  an  attachment,  in  the  county  of  wljich  the 
person  sought  to  be  garnisheed  resides,  it  shall  })e  the  duty  of  such  mag- 
istrate, or  other  officer,  to  make  out  a  sunmions  of  garnishment  for  such 
2)ersons  as  lie  may  be  requested  to  do  by  the  j)laintiff,  his  agent  or  attor- 
ney at  law,  requiring  such  ])ersons  to  be  and  apjyjar  at  the  next  Su])erior,  p.'^yo''^  AV^'of ' 
or  County  Court,  or  Justice's  Court  of  the  county  in  which  it  issued,  i*"''-^-'-^^' f- -^• 
and  depose  in  the  manner  prescribed  by  law ;  but  if  the  next  Court,  as 
aforesaid,  shall  be  held  within  less  than  ten  days  next  after  the  issuing 
of  said  summons  of  garnishment,  then  the  person  garnished  shall  be 
required  to  appear  and  depose  at  the  next  Court  thereafter ;  which  said 
summons  may  be  served  by  any  officer  authorized  by  law  to  levy  an 
attachment,  who  shall  return  such  certified  copy,  affidavit,  bond,  and 
attachment,  to  the  Court  as  aforesaid,  together  with  his  actings  and  doings 
entered  thereon. 

§3304.  (3228.)  If  the  garnishee  fails  to  answer,  etc.  AVhen  any  per- 
son summoned  as  garnishee  fails  to  appear,  in  obedience  to  the  summons, 
and  answer  at  the  first  term  of  the  Court  at  which  he  is  required  to 
appear,  the  case  shall  stand  continued  until  the  next  term  of  the  Court ;  _^^ 

:  and  if  he  should  fail  to  appear  and  answer  bv  said  next  term,  the  plain-  p.  79.  Ac'rof 
tiff  may,  on  motion,  have  judgment  against  him  for  the  amount  of  the  AcVof 'is55-''56, 
judgment  he  may  have  obtained  against  the  defendant  in  attachment,  orP-^^'' 
so  much  thereof  as  shall  remain  unpaid  at  the  time  the  judgment  is  ren- 
dered against  the  garnishee  ;  and  the  Court  may  continue  the  case  until 
final  judgment  is  rendered  against  the  defendant  in  attachment. 

On  Act  of  1834  :  15  Ga.,  186.  Answer  of  garnishee,  when  it  comes  too  late  to  relieve  him  from 
judgment:  32  Ga.,  115.    On  this  section  :  44  Ga.,  188. 

§3305.  (3229.)  If  the  garnishee  admits  effects.  When  the  garnishee 
appears  and  answers  that  he  is  indebted  to,  or  has  property  or  effects  in 
his  hands  belonging  to  the  defendant  in  attachment,  judgment  shall  be 
rendered  against  him  in  favor  of  the  plaintiff  for  such  acknowledged 
indebtedness,  and  the  property  and  effects,  Avhatever  they  may  be,  shall 
be  delivered  into  the  hands  of  the  sheriff  or  constable  as  the  case  may 
be,  and  by  order  of  the  Court  shall  be  by  him  sold,  and  the  money 
arising  from  such  sale  shall  be  held  subject  to  the  order  of  the  Court,  and 
in  case  the  garnishee  fails  to  deliver  over  such  propertv  or  effects  to  the 
officer  as  aforesaid,  it  shall  be  lawful  for  the  Court  to  attach  him  as  forp,^s2?  Act'ot 
contempt ;  the  property  and  effects  so  surrendered  and  delivered  into  the^^^"'^'  ^-  -• 
hands  of  the  officer  as  aforesaid,  shall  be  sold  at  such  time  and  place, 
and  after  such  notice  given,  as  the  Court  ordering  the  same  shall  direct. 

§3306.  (3230.)  Plaintiff'  may  traverse  theansicer  of  garnishee.  When 
the  summons  of  garnishment  is  returnable  to  the  Superior  or  County  Coiu't, 
and  the  plaintiff  in  attachment  is  not  content  with  the  answer  of  the  g^^r-  Act  of  iTf-G,  c. 
nishee,  he  may  at  the  term  of  the  Court  to  which  the  return  is  made,  f^':"'5^^  p^'^jf 
traverse  the  same,  and  the  issue  formed  upon  such  traverse  shall  be  ti'ied 
at  the  same  term  by  a  petit  jury,  unless  cause  is  shown  for  a  continu- 
ance.    On  the  trial  of  said  issue,  it  shall  be  competent  for  the  plaintiff  to 
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show  the  amount  of  imlohteJnoss  of  tho  garnishee,  and  tlie  vahie  of  the 
l>roperty  and  otl'oets  not  surrendered  as  aforesaid  ;  and  upon  ihial  judg- 
ment being'rendered  against  said  garnishee,  the  }liintiiF  in  attaehment 
shall  have  exetuition  for  the  amount  of  sueh  judgment  and  eost  as  at 
common  law. 

A  traverse  that  merely  denios  the  truth  of  the  :1n?^Ye^  of  the  sarnisheo  issutlicient :  21  Ga.,  240. 

§oo07.  (3231.)  If  the  issue  is  in  a  Justiee^s  Court.     When  the  sum- 

p.*^30?  ^  ^  '  mons  of  garnishment  is  returnable  to  a  Justice's  Court,  the  issue  formed 
(a)  Const,  of  ui^m  the  traverse  as  aforesaid,  shall  be  tried  by  [the  Justice  of  the  Peace, 
is^.  Art.v.     ^yifii  ^\'^^y  i-jo-ht  of  aiHical  according  to  the  hiw   governing  appeals  from 

6«c.  b.  clause  2.  .        ,    -^^^      .     -i       /     \  &     ii 

Justices  Courts.J     (a.) 


ARTICLE  VI. 


OF   PLEADING  AND    DEFENSES. 


Sectiox. 
330S.  Declaration  to  be  filed  at  first  term. 
33(19.  Plaintiff"  give  defendant  notice,  etc. 
3;510,  Defendant  defend  at  any  time,  etc. 
3;?11.  ]\Iay  plead  set-otF  not  due. 

3312.  May  traverse  truth  of  plaintiff''s  affidavit. 

3313.  Traverse  shall  not  delay  judgment. 


Section. 
3314.  Death  of  plaintiff— parties,  how  made. 
3316.  Death  of  defendant — parties,  how  made. 

3316.  Pleadings  amendable,  etc. 

3317.  Judgment  may  be  set  aside. 

3318.  Interrogatories  may  be  sued  out. 


Act  of  1838,  C. 
p.  S6.  Act  of 
1855- '56,  p.  30. 


Act  of  1855-56, 
p.  .'iO.    Act  of 
1857,  p.  23. 


Act  of  1855-'56. 
p.  iJO. 


2S4G3. 


§3308.  (3232.)  Declaration  shall  be  filed — wJien.  When  the  attach- 
ment has  been  returned  to  the  proper  Court,  the  subsequent  proceedings 
shall  be  in  all  respects  the  same  as  in  cases  where  there  is  personal  ser- 
vice, and  when  the  attachment  is  returnable  to  the  Superior  or  County 
Court,  the  plaintiff  shall  file  his  declaration  at  the  first  term. 

Filed  at  first  term  :  7  Ga.,  88, 167.  Motion  to  dismiss  on  the  ground  that  it  was  not  so  filed  : 
41  Ga.,  513. 

§3309.  (3233.)  Notice  to  defendant.  The  plaintiff,  his  agent,  or  attor- 
ney at  law,  may  give  notice  in  writing  to  the  defendant  of  the  pendency 
of  such  attachment  and  of  the  proceedings  thereon,  which  shall  be  served 
personally  on  the  defendant  by  the  sheriff,  his  deputy,  or  a  constable  of 
the  county  to  which  said  attachment  is  returnable,  by  giving  him  a  copy 
of  said  notice,  at  least  ten  days  before  final  judgment  on  said  attach- 
ment, and  returning  said  original  notice  with  his  service  entered  thereon 
to  the  Court  in  which  said  attachment  is  pending,  which  being  done,  the 
judgment  rendered  upon  such  attachment  shall  have  the  same  force  and 
effect  as  judgments  rendered  at  common  law ;  and  no  declaration  shall 
be  dismissed  because  the  attachment  may  have  been  dismissed  or  discon- 
tinued, but  the  plaintiff  shall  be  entitled  to  judgment  on  the  declaration 
filed,  as  in  other  cases  at  common  law,  upon  the  merits  of  the  case. 

What  is  sufficient  compliance  with  this  section:  44  Ga.,  454.  See,  also.  Long  vs.  Hood,  Jan- 
uarj'  term,  1873. 

§3310.  (3234.)  Defendant  may  make  his  defense.  The  defendant  may 
appear  by  himself  or  attorney  at  law,  and  make  his  defense  at  any  time 
before  final  judgment  is  rendered  against  him. 

Right  to  appear  and  defend,  etc. :  12  Ga.,  368.    See,  also.  Long  vs.  Hood,  January  term,  1873. 

§3311.  (3235.)  Defendant  may  pleaA  a  set-off  not  due.  Any  defendant 
against  whom  an  attachment  may  issue  for  the  recovery  of  a  demand 
which  is  not  due,  under  the  provisions  of  section  3275,  Article  I.,  may 
avail  himself  in  his  defense  of  any  set-off  pleadable  by  the  laws  of  this 
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State,  notwitlistaiuling  sucli  aci-olV  may  not  l>c  (Iih;  at  the  time  of  Hiiiu;^ 
out  such  attacliment,  or  at  the  trial  thenjof;  and  if  said  set-off,  so  pleaded, 
shall  exceed  the  ])]aintiff's  demmid,  iIk;  defendant  shall  liave  jud^rrjent 
against  tfu!  [)lainti(f  for  sueli  (excess  Jis  at  common  law,  with  a  stay  of  exe- 
cution until  the  tinu;  tlie  said  set-oif  so  phiaded  shall  h(;comr;  due. 

§3312.  (3236.)  3fay  traverse  the  truth  of  plaintiff ^'i  oMdavlt.      In  all 
cases  of  attachment  the  defendant  may  traverse  the  truth  of  ilut  affidavit 
in  relation  to  the  ground  u])on  which  the  attachment  issued  at  the  return  ^^.,,  ,,{ ■mr^'^.'rjr,, 
of  the  attachment,  and  if  said  attachment  is  returnahle  to  the  Superior  I'-J^"'-   ^otof 
Court,  the  issue  formed  upon  such  traverse  shall  be  tried  by  a  jury  at  the 
same  term,  unless  good  cause  is  shown  for  a  continuance;  and  if  the  final 
verdict  uj)on  such  issue  shall  be  in  favor  of  the  defendant,  said  attachment 
shall  be  dismissed  at  the  cost  of  the  plaintiff.     And  if  the  attaclini(int  is^         ^^  ^^ 
returnable  to  a  Justice  Court,  the  issue  formed  upon  the  traverse  afore- inry^.  Art.' v. 
said  shall  be  tried  by  [the  Justice  of  the  Peace,  with  the  right  of  a])peal,  ^*"^'  ^'  ^^^"*^*  ' 
according  to  the  law  regulating  appeals  from  Justices^  Courts.]     (a.) 

A  general  judgment  creditor  cannot  traverse,  when  :  8  Ga..  551 ;  third  persons  cannot :  Jh.,  552. 
Where  the  ground  is  that  the  defendant  '"is  actually  removing  out  of  the  limits"  of  the  county,  it 
is  a  good  defense  that  the  defendant  resides  in  anotlier  county:  22  (hi.,  607.  Defendant  has  the 
right  to  open  and  conclude:  28  Ga.,  110.  Traverse  of  aflidavit  issuing  on  the  ground  that  the 
defendant  absconds,  what  evidence  is  admissible  in,  etc. :  29  Ga.,  642.  What  evidence  sustains 
such  aftidavit:  30  Ga.,  282.  Traverse,  when  to  be  made:  30  Ga.,  40;  37  Ga.,  18.  See,  also,  Outzs  r*. 
Seabrook,  January  term.  1873. 

§3313.  (3237.)  No  traverse  shall  delay  plaintiff,  No  traverse  of  the 
plaintiff's  attachment,  affidavit,  or  other  proceeding  of  the  attachment 
shall  delay  judgment  on  the  declaration  where  personal  service  has  been^^'^*^'^^^'-"' p* 
perfected,  but  judgment  may  be  had  thereon,  subject  to  the  rules  of  the 
common  law,  as  well  before  the  trial  of  the  issue  made  on  the  attachment 
proceedings  as  afterward. 

§3314.  (3238.)  If  either  party  die,  parties  may  he  made.  In  case  either 
plaintiff  or  defendant  shall  die  before  final  judgment  is  rendered  in  any 
case,  and  there  is  representation  upon  the  estate  of  the  defendant,  parties 
shall  be  made  in  the  same  manner  as  in  cases  where  there  is  personal 
service.  But  if  there  is  no  known  representation  upon  the  estate  of  the 
defendant  within  this  State,  and  the  plaintiff  shall  die,  his  executor  or 
administrator  may,  at  any  time  after  his  qualification  as  such,  cause  to  be 
issued  by  the  clerk  of  the  Court,  or  Justice  of  the  Peace,  a  scire  facias, 
returnable  to  the  next  term  of  the  Court  after  issuing  the  same,  giving  p^^yoif  '^Aot  of 
notice  to  the  opposite  party  of  his  intention  to  be  made  a  party  in  place  ^3-'-  9-.S:-^I-^ 
of  his  deceased  testator  or  intestate,  which  shall  be  posted  up  at  the  door  p.  3i. 
of  the  Court-house  where  such  attachment  is  pending  at  least  twenty  days 
before  the  term  at  which  such  scire  facias  is  made  returnable;  and  upon 
affidavit  being  made  by  the  executor  or  administrator  of  this  being  done, 
and  said  affidavit  being  filed  among  the  papers  in  the  case,  said  executor 
or  administrator  shall,  on  motion,  be  made  a  party,  and  the  same  proceed 
in  his  name. 

§3315.  (3239.)  On  the  death  of  defendant.  When  the  defendant  shall 
die,  scire  facias  shall  issue  in  the  manner  aforesaid  after  the  expiration  of 
twelve  months  from  the  death  of  the  defendant,  directed  to  the  represuta- 
tive  of  the  deceased  defendant,  notifying  him  of  the  j)(?udency  of  such  ^^^  ^^  ^^^-^^  ^^ 
attachment,  and  of  the  intention  of  the  plaintiff  to  proceed  with  the  same,  p-"^ 
which  being  posted  as  aforesaid,  and  affidavit  made  and  filed  as  aforesaid,- 
it  shall  be  lawful  for  the  plaintitf  to  proceed  in  the  same  manner  as  though 
the  death  of  the  defendant  had  not  occurred,  but  the  executor  or  admin- 
istrator upon  the  estate  may,  at  any  time  before  final  judgment  upon  the 
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attaoliinent,  come  in  aiul  bo  made  a  party,  and  defend  In  the  same  manner 
as  his  testator  or  intestate  might  have  done. 

vioolG.  (3*240.)  Affachmoits  and  rd urns  thoron  anumdahlc.  The  plain- 
titVin  attachment  shall  have  the  right  to  amend  his  attachment,  or  bond, 
■A''*^^  1^^'^' or  dcvla ration  as  in  other  cases  at  common  law,  and  the  levying  oflicer 
shall  have  the  right  to  amend  his  retnrn  by  snpplying  any  omissions  or 
crroi^s,  and  the  Conrt  before  which  the  attachment  shall  be  retnrned  shall 
have  power  to  order  said  amendments. 

Affidiivit  not  nmond:ilile:  -o  Ga..  577.  Omission  by  plaintiflF  to  sicrn  his  affidavit  not  nraend- 
nblo:  L*S  li.i..  27.  Bonds  auiondablc  under  Act  of  1855-6:  27Ga.,65;  29  Ga..,  (542;  by  consent  of  sure- 
ties thereto:  ;>7  Oa.,  IS.  Aniendniont  ch:ing:in.u:  Inferior  to  County  Court  allowed:  35  Ga.,  156. 
Deelararion  amendable:  37  Ga..  IS.  Amen  Imeut  ;is  to  date  of  attachment:  41  Ga.,  513.  Amend- 
ment of  bond:  44  (Ja.,  117.    See,  also,  Long-  vn.  Hood,  July  term,  1872. 

§3317.  (3241.)  Judgment  may  be  set  aside  foi^  fraud.  A  jndgment  in 
attachment  may  be  set  aside  in  a  Court  of  law  upon  an  issue  suggesting 
fraud  or  want  of  consideration,  tendered  by  a  judgment  creditor  of  the 
defendant  in  attachment. 

Judgment  set  aside,  when :  3  Kelly,  169 ;  8  Ga.,  551.    Enjoined,  when :  27  Ga.,  391. 

§3318.  (3242.)  Interrogatories,  how  sued  out.  In  cases  of  attachment 
and  garnishment,  interrogatories  may  be  sued  out  and  served  as  provided 
in  other  cases. 


fnWT.  3129, 
SlTd. 


Apt  of  lS55-'56. 
p.  30. 


ARTICLE  YII. 


REPLEVY   AND   DISPOSITION   OF   PROPERTY  ATTACHED. 


Section. 
3:^19.  Defendant  mny  replevy  property. 
3320.  Foreign  corporation  may  replevy. 


Section. 
3321.  Perishable  property  not  replevied. 


Act  of  rr-o.  C. 

p.  71.     Act  of 
1S16.  C.  p.  74. 
Act  of  18o5-'56, 
p.  27.     ■ 


§3319.  (3243.)  Defendant  may  replevy  property ;  officer^ s  didy.  When 
an  attachment  has  been  levied  upon  the  property  of  i  defendant,  it  shall 
be  the  duty  of  the  officer  levying  the  same  to  deliver  the  property  so 
levied  upon  to  the  defendant,  upon  his  giving  bond,  with  good  security, 
payable  to  the  plaintilf  in  attachment,  obligating  themselves  to  pay  the 
plaintiff  the  amount  of  the  judgment  and  costs  that  he  may  recover  in 
said  case:  [^Provided,  the  property  levied  on  shall  be  equal  to,  or  exceed 
in  value,  the  amount  of  the  debt  sworn  to  be  due;  but  in  case  the  prop- 
erty levied  upon  shall  be  of  less  value  than  the  amount  of  the  debt 
claimed  to  be  due,  then  the  said  bond  shall  be  in  double  the  amount  of 
(a)^Acta  of  1872,  t}^(.  property  levied  upon,  to  be  judged  of  by  the  levying  officer ;]  (a)  and 
the  officer  taking  said  bond  shall  return  the  same  with  said  attachment  to 
the  Court  to  which  the  same  is  made  returnable,  and  it  shall  be  lawful 
for  the  plaintiff  to  take  judgment  against  the  defendant  and  his  securities 
u})on  said  bond  for  the  amount  of  the  judgment  he  may  recover  in  his 
said  attachment  case. 

Bond  with  .security  driven  to  plaintifT  by  dcfendnnt,  with  a  condition  to  produce  the  property 
levied  on  at  the  day  of  sale,  is  not  the  bond  refjuired  by  this  section:  25  Ga.,  381.  Bond,  with  the 
condition  that  the  defendant  shfill  fijjpear  find  abide  by  and  perform  the  judf^'mcnt,  binds  him  to 
pny  the  judgment  if  it  ^oes  against  him  :  28  (x<i.,  431.  What  bond  suffieient;  liability  of  sureties  : 
37  Ga.,  19.    See,  also,  40  Ga.,  388. 

§3320.  (3244.)  Property  of  a  foreign  corporation,  eto.  When  an 
attachment  shall  be  levied  on  the  property  of  an  incorporation  not  incor- 
porated by  the  laws  of  this  State,  it  shall  be  lawful  for  any  agent  of  such 
incorporation  to  relieve  the  property  levied  on,  or  discharge  the  summons 
of  garnishment  that  may  issue,  by  giving  bond  to  the  levying  officer,  pay- 
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able  to  the  plaiiitilf,  cAnuWilotutd  to  jniy  the  amount  f  hat  may  be  rccoverf?fl 
in  said  case;  whicli  bond  tlie  levying-  ofliccr  nhall  return  to  the  Court  to 
whieh  the  attaehment  is  made  returnabh;,  and  judgment  may  be  r-ntejvrl 
up  in  h'ke  manner  against  the  prinelpal  and  ,4e(;iirity  upon  .said  bond  for 
the  amount  the  ])laintifr  may  r(HM>V(;r  a^ainnt  HU(;h  eoi'[)oration. 

§3321.  (324/3.)  I\Tw/i(Mwpr(}pr'ji,i/ niay  he  so/A.  WHien  the  defendant 
fiiils  to  re])Ievy  the  property,  and  the  same  remains  iji  the  iiands  of  tlje 
h3vying  offieer,  and  is  of  a  perlshabkj  nature,  or  liable  to  det(;riorate  in 
value  from  keeping,  or  there  is  expense  att(3ndin<jj  the  kcr-ping  of  the 
same,  (the  same  not  l)eing  land;)  upon  these  facts  being  made*  ]>lainly  to 
appear  to  a  Judge  of  the  Superior  Court,  or  county  Judge  of  the  county  in 
which  tlie  attaehment  is  returnable,  (where  the  same  is  returnable  to  a  Supe- 
rior or  County  Court,)  or  to  a  Justice  of  the  Peace  of  the  county,  (where  the 
same  is  returnable  to  a  Justice's  Court,)  it  shall  be  their  duty  to  order  a  sale 
of  the  property,  which  shall  be  at  the  usual  place  of  holding  sheriff  \s  sales  Act  of  i79o.  c. 
of  the  county  where  such  property  may  be,  when  the  attachment  is  return- ij;55."'5.3^  p^/i^. 
ble  to  the  Superior  or  County  Court ;  and  when  the  attachment  is  returna- 
ble to  a  Justice's  Court,  at  the  usual  place  of  constable's  sales  of  the  dis- 
trict where  the  property  may  be,  or  at  such  other  place  as  the  magistrate 
ordering  said  sale  may  direct.  The  time  and  place  of  holding  such  sale 
shall  be  advertised  at  the  Court-house,  and  at  two  other  public  places  in 
the  county  where  the  same  is  to  take  place,  at  least  ten  days  before  the  day 
of  sale.  And  when  the  attachment  is  returnable  to  a  Justice's  Court,  it 
shall  be  advertised  at  the  Court-house  door  of  the  district  in  which  the 
attachment  is  returnable,  and  the  money  arising  from  such  sale  shall  be 
held  by  the  officer  making  the  same,  subject  to  the  order  of  the  Court  to 
which  the  attachment  is  returnable. 


ARTICLE  yill. 


OF   CLAIMS   AND   PKOCEEDINGS   TiHEREI^T. 


Section. 

3322.  Ho-w  interposed  and  returned. 

3323.  Shall  be  tried  as  other  claims. 

3324.  Claimant,  his  agent  or  attorney,  etc. 


Section. 

3325.  Suit  on  forthcoming  bond  by  officer. 

3326.  Plaintitt'  vs.  claimant  for  damages. 
33z7.  When  claim  may  be  interposed. 


§3322.  (3246.)  Claims,  hmc  interposed.  When  property  shall  be  lev- 
ied on  by  virtue  of  an  attachment,  and  the  same  is  claimed  by  any  per- 
son not  a  party  to  such  attachment,  it  shall  be  the  duty  of  the  person 
claiming  the  same,  his  agent  or  attorney  at  law,  to  make  oath  before  some 
person  authorized  by  law  to  administer  an  oath,  that  the  property  levied 
on  is  the  property  of  the  claimant,  and  is  not  subject  to  such  attachment, 
according  to  the  best  of  his  knowledge  and  belief,  and  said  claimant  shall 
give  bond,  with  good  security,  payable  to  the  plaintiff  in  attachment,  in 
a  sum  at  least  equal  to  double  the  value  of  the  property  claimed,  to  be 
judged  of  by  the  levying  officer,  conditioned  to  pay  the  plaintiff  all  dam-  Act  of  1S14,  C. 
ages  which  the  jury,  on  the  trial  of  the  right  of  pro]:>erty,  may  assess  rs55:'-5o^^p^  as. 
against  him,  in  case  it  should  be  made  to  appear  that  such  claim  was  made 
for  tlie  purpose  of  delay ;  and  in  case  the  claim  is  interposed  by  the  agent 
or  attorney  at  law  of  the  claimant,  such  agent  or  attorney  at  law  shall 
have  power  to  sign  the  name  of  the  claimant  to  the  bond,  and  such  claim- 
ant shall  be  bound  in  the  same  manner  as  thouo-h  he  had  siirned  it  him- 

o  o 
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self.     It  sliall  bo  tlio  duty  of  such  officer  taking  such  affidavit  and  bond, 
to  ivturn  the  s:uno  to  the  Cinu't  to  wliioli  the  attachment  is  returnable, 
unU^-i  the  property  levied  on  should  be  real  estate,  in  which  case  it  shall 
(a>  ActsofisTO.  ^^^  ^^'^  ^^^^^Y  ^^^  ^tum  the  same  to  the  Superior  Court  of  the  county  where 
p.  411.  tI^^^  joini  ii^>^.  ^Provided f  that  if  the  claimant  is  unable  to  give  such  bond 

and  scvurity,  he  may  interpose  his  claim,  as  elsewhere  provided  in  this 
Code.]     (a) 

Such  bond  formerly  oowld  not  be  made  by  ngent :  9  Gn.,  208.  To  be  made  payable  to  plaintiff* 
IT  Ga..  t>lo.  I'mlor  the  Act  of  1S14,  claim  may  bo  init  in  after  jiuljrment:  l*t  (>a,,  545  ;  and  in  such 
c:i.!!o.  the  bond  should  bo  nuulo  p;'.ya'olo  to  the  shoiilf :  oLl  Gn.,  354  ;  may  be  put  in  at  any  time  before 
the  ?ale  of  tlio  proporty  :  20  Ga.,  48  ;  may  bo  put  in  pending  the  attachment,  and  in  t^uch  case  the 
bond  should  be  made  payable  to  plaint  iff  in  attachment:  32  Ga,,  354;  if  claim  in  such  case  be  dis- 
missed, it  is  no  bar  to  another  after  judgment:  lb. 

Act  ofisco- '56,      §3323.  (3247.)  IToio  tried.    The  claim  shall  be  tried  in  the  same  man- 
»'-^-  ner  and  subject  to  the  same  rules  and  regulations  as  are  prescribed  by 

law  for  the  trial  of  other  claims  in  the  Court  to  which  it  is  returned. 

§3324.  (3248.)  The  chiimantj  his  agent  or  attorney  may  replevy.  The 
claimant,  his  agent,  or  attorney  at  law,  may  give  bond,  with  good  secu- 
rity, payable  to  the  levying  officer,  in  a  sum  equal  to  double  the  value  of 
the  ]M'operty  claimed,  the  value  to  be  judged  of  by  the  levying  officer, 
conditioned  to  deliver  such  property  at  the  time  and  place  of  sale,  pro- 
vided the  same  should  be  found  subject  to  the  attachment ;  and,  upon 
^^Ia^  '\^'of*  ^^^^  delivery  of  such  bond  to  the  levying  officer,  it  shall  be  his  duty  to 
i>55- *56,  p.  34.  deliver  such  property  to  the  claimant,  his  agent  or  attorney  at  law,  and 
it  shall  be  the  duty  of  the  levying  officer  to  return  such  bond,  together 
with  the  affidavit  and  claim  bond,  to  the  Court  to  which  such  attach- 
ment is  returnable;  and  wdien  said  claim  is  interposed  by  the  agent,  or 
attorney  at  law,  of  the  claimant,  such  agent,  or  attorney  at  law,  shall 
have  power  to  sign  the  name  of  the  claimant  to  the  bond,  who  shall  be 
bound  thereby  in  the  same  manner  as  though  he  had  signed  it  himself. 

§3325.  (3249.)  On  failure  of  claimant  to  deliver,  eto.  Upon  the  failure 
of  the  claimant  to  deliver  such  property,  according  to  the  conditions  of 
Act  of  1*3^.  c.  said  bond,  the  levying  officer  may  immediately  sue  the  claimant  and 
li^-'bi^^l^U.  security  upon  the  bond,  and  recover  the  full  value  of  the  property  claimed, 
and  also  all  damages,  costs  and  charges,  that  the  plaintiff  may  have  sus- 
tained in  consequence  of  the  failure  of  the  complainant  to  deliver  said 
property. 

§332G.  (32o0.)  3Iay  he  .vied  for  hire  or  use  of  property.     In  cases 

where  the  claimant  shall  deliver  the  property,  and  upon  selling  the  same 

a  sufficient  amount  shall  not  be  raised  to  pay  the  debt  and  costs  of  the 

plaintiff,  it  shall  be  lawful  for  the  plaintiff  to  institute  suit  against  the 

Actof  i855-'56,  ^^•^''iJr'^ant  and  his  securities  upon  his  said  bond,  and  to  recover  the  full 

p.u.  value  of  the  hire  or  use  of  the  property  while  the  same  has  been  in  the 

possession  of  the  claimant,  and  also  full  damages  for  any  deterioration  of 

the  value  of  the  property,  by  use  or  otherwise,  while  the  same  has  been 

in  the  possession  of  the  claimant,  provided  such  recovery  shall  not  exceed 

^a)  Act  of  24th  ^^^^  amount  of  the  debt  that  may  remain  due  from  the  defendant  in  attach- 

Feb.,  i>57.<.       ment  to  the  ])laintiff.     [The  remedy  provided  in  this  section  is  and  shall 

be  extended  to  all  other  claims  in  the  cases  herein  provided  for.]     (a.) 

§3327.  (3251.)  Claim  m/ty  he  interposed.  In  cases  of  attachment,  a 
claim  may  be  interposed  either  before  or  after  judgment. 
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ARTICLE  IX. 
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Sk^tion. 
ly.VlH.  ])(!ron(liint'.s  property  })oiinrl— when. 
3329.  Binds  proi)crty  levied  upcni  only. 


Skcttox. 
;'.'';'().  Money  niinntl — how  appropriated. 
Ij.','',].  Lien  of  jittachrnentH,  etc. 


§3328.    (3252.)    When  judgment  hinds  defendant's  projjerty.     "When 
the  defendant  has  given  bond  and  security,  as  provided  in  section  3319 
of  this  Code,  or  when  lie  has  ai)peared  and  made  defense  by  himself  or 
attorney  at  law,  or  when  he  has  been  cited  to  appear,  as  provided  in  sec- Act  of  in 4,  c. 
tion  3309  of  this  Code,  the  judgment  rendered  against  him  in  sueh  case  i<5i>,*c.  p?«-5. 
shall  bind  all  his  property,  and  shall  have  the  same  force  and  effect  as  p  %*^^  iboD-'o6, 
when  there  has  been  personal  service,  and  execution  shall  issue  accord- 
ingly, but  it  shall  be  first  levied  upon  the  property  attached.     In  all 
other  cases,  the  judgment  on  the  attachment  shall  only  bind  the  property 
attached,  and  the  judgment  shall  be  entered  only  against  such  property. 

Long  vs.  Hood,  July  term,  1872. 

§3329.  (3253.)  Executions  must  issue  on  all  judgments.  After  the 
judgment  has  been  obtained  in  any  case  of  attachment,  execution  shall 
issue,  as  in  cases  at  common  law,  which  execution  shall  be  levied  in  the  Act  of  i^3o,  c. 
same  manner  as  executions  issuing  at  common  law,  and  the  proceedings,  li^y-J^'^,  £^. 
in  all  respects,  shall  be  the  same,  except  that  when  the  judgment  only 
binds  the  property  levied  on  by  the  attachment,  as  aforesaid,  the  execu- 
tion shall  be  issued  against  such  property  only,  and  that  property  only 
shall  be  levied  on  and  sold. 

.  §3330.  (3254.)  Money  raised — how  apr)lied.  All  money  raised  by  the 
sale  of  defendant's  property,  or  otherwise,  by  virtue  of  the  provisions  of 
this  Code  in  relation  to  attachments,  shall  be  paid  over  to  the  creditors  Act  of  iS5o'-56' 
of  the  defendant,  according  to  the  priority  of  the  lien  of  their  judgments,  ^*  ^' 
saving  only  that  as  between  attaching  creditors,  the  attachment  first 
levied  shall  be  first  satisfied,  to  the  entire  exclusion  of  any  attachment  of 
younger  levy. 

_    §333L  (3255.)  Lien  of  attachments,  hoio  created.     The  lien  of  attach- 
ment is  created  by  the  levy,  and  not  the  judgment  on  the  attachment-         -.-...  p 
and  in  case  of  a  conflict  between  attachments,  the  first  levied  shall  be  first  p.  7i. 
satisfied;  but  in  a  contest  between  attachments  and  ordinary  judgments, 
or  suits,  it  is  the  judgment,  and  not  the  levy,  which  fixes  the  lien. 

Stated  in  3  Kelly,  169  ;  5  Ga.,  176;  13  Ga.,  335.  Act  of  1814  not  repealed  by  section  3578  :  15  Ga., 
361.  Contest  between  attachments?  and  judgment?.  15  Ga.,  361.  Lien  of  attachment  inferior  to 
lien  of  factor :  19  Ga.,  75.  Priority  lost  by  dismissinpr  attachment,  and  not  regained  by  reinstating 
the  case,  though  with  defendant's  consent:  38  Ga.,  139. 

Gf.xeral  Notk.— Advertisement  required  under  Act  of  17P9.  (C,  p.  71 :)  7  Ga..  167  :  19  Ga..  436. 
Attachments  in  Justice's  Courts  ;  land,  how  sold  :  9  Ga.,  5  "6  ;  jurisdiction  of  claim  over  S30:  22  Ga., 
618;  Act  of  1856  enlarging  jurisdiction,  included  demands  sued  for  by  attachment:  1:5  Ga..  151. 
Attachment  laws  ./be/Her/.;/  construed  strictly:  14Ga.,  230:  but  now  to  he  liberally  construed:  26 
Ga.,  290;  36  Ga.,  89.  Variance  between  the  athdavit  and  declaration:  14Ga..  537;  37  Ga.,  623.  In 
county  of  residence  :  22  Ga.,  607.  Proceedings  to  collect  a  debt  by  attachment  does  not  .make  it  a 
statutory  liability  :  32  Ga,,  253.  Does  not  lie  against  non-resident  trustees  :  32  Ga.,  356;  lies  at  the 
instance  of  laborer  against  landlord  who  refused  to  pay  over  to  him  one-half  of  the  crop,  as  con- 
tracted for:  42  Ga.,  226.  Declaration  in,  filed,  when:  37  Ga.,  tv;7.  Founded  in  the  judgment  against 
bankrupt:  40  Ga.,  162.  Where,  pending  attachment,  party  becomes  bankrupt,  assignee  made  a 
party:  44Ga.,  116.  Objection  to  an  attachmmt  waived  by  appearance  and  pleading:  44  Ga..  454. 
Where  attachment  had  been  issued  on  A,  and,  at  trial  term,  B  was  substituted  for  A  :  44  Ga.,  479. 
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CHAPTER  III. 

PETITION    AND    PROCESS. 


Article  1. —  Gnicral  Provisions, 
Article  2. — Particular  Cases, 


ARTICLE  L 


GENERAL   PROVISIONS. 


gKCTTOX. 

3.i'-!'2.  Suits— how  commenced. 

'S3SS.  Time  of  filing  to  be  indorsed  on  writ. 

S;v^4.  Process  to  be  attached,  if  not  waived. 

Xi^.  Appearances  and  pleading,  etc. 

833*1.  If  the  Judge  be  dead  or  disabled. 

3337.  Process  and  service  may  be  waived. 

3;%vS.  To  be  filed  twenty  days  before  Court.      I     3346.  No  special  pleadings  allowed 

3339.  Must  be  served  fifteen  days.  | 


Section*. 

3340.  Entry  of  sheriff  may  be  traversed. 

3341.  Defendants  residing  out  of  county. 

3342.  If  no  sheriff  or  clerk  be  elected. 

3343.  If  process  l)e  delivered  too  late. 

3344.  If  the  sheritf  is  a  party. 

3345.  Formal  defects  do  not  vitiate. 


§e3332.  (3256.)  SuifSy  how  commenced.  Ordinary  suits  in  the  Superior 
Act_ofiT99. c.  Court  shall  be  by  petition  to  the  Court,  signed  by  the  plaintiff  or  his 
^'^'^'  counsel,  plainly,  fully  and  distinctly  setting  forth  his  charge  or  demand, 

and  no  want  of  form  shall  be  cause  of  delay,  if  this  Article  is  substantially 

complied  with. 

"  Distinctly,"  etc. :  1  Kelly.  6« ;  2  Kelly.  258 :  13  Ga.,  192  ;  IS  Ga.,  496:  3-5  Ga..  320.  Signed  by 
attorney  in  fact:  31  Ga..  337.  Declaration— when  sufiicient :  41  Ga.,46.  Where  instrument  set  out 
is  called  promissory  note,  when  it  i?  not  so  technically  :  41  Ga.,  109.  Where  a  case  has  gone  to  the 
jury,  and  the  evidence  has  been  fully  heard,  a  demurrer  to  the  declaration,  on  the  ground  th.)t  the 
cause  of  the  action  is  defectively  set  forth,  comes  too  late.  Under  such  circumstances,  a  demurrer 
must  be  for  a  cause  that  would  be  good  in  arrest  of  judgment :  43  Ga.,  230. 

§3333.  (3257.)  Time  of  filing  to  he  indorsed.     Upon  such  petition  the 
Act  ofiS43,  c.  q\qy^  shall  indorse  the  date  of  its  filins;  in  office,  which  shall  be  consid- 
ered  the  time  of  the  commencement  of  the  suit. 

Commencement  of  suit :  22  Ga.,  359;  37  Ga.,  32  ;  Doe  ex  dem.  Willingham  vs.  Roe  and  Long, 
January  term,  1873. 

§3334.  (3258.)  Process  to  he  annexed.   To  such  petition  the  clerk  shall 

Xrt  of  ITW,  c.  J^nnex  a  process,  (unless  the  same  be  waived,)  signed  by  the  clerk  or  his 

F^^f/^c  v^2m   ^^V^^^y  ^^^^    l)earing   test  in   the  name  of  a  Judge  of  the   Court,  and 

Acy^L^i^^i- '52,  directed  to  the  sheriff  or  his  deputy,  requiring  the  appearance  of  the 

defendant  at  the  return  term  of  the  Court. 

Else  judgment  void:  5Ga..l94:  12Ga.,424:  13Ga..218;  17Ga.,67;  20Ga.,225;  26Ga.,140;  27 
Ga.,  555;  .'ViGa.,  159;  ^34  Ga..  167.     Such  waiver  must   be   actual:  13  Ga..  217.     Otherwise  void:  16 
G.I.,  194.    Directed  to  coroner  de  facto:  20  Ga.,  3c6.    What  process  sufficient:  29  Ga.,  339.    "An- 
nex :"  31  Ga.,  5^J3.    By  clerk  :  33  Ga.,  190 :  or  deputy  :  11  Ga.  178.    Bailiff  of  County  Court :  36  Ga., 
•    95.    Service  of  attachment  ni>i  for  contempt:  41  Ga.,  466. 

§3335.  (3259.)  Appearance  and  pleading  cures  defects.  Appearance 
and  j)lcading  shall  be  a  waiver  of  all  irregularities  of  the  process,  or  of 
the  aVjsence  of  proces.s,  and  the  service  thereof. 

"Appearance:"  11  Ga.,  2^) ;  13  Ga.,  218,  318  :  21  Ga.,  383;  23Ga..l4:  25  Ga.,  646;  27  Ga.,  252;  41 
Gfi,.  i^ri.  Appearance  and  pleading;  27  Ga.,  263;  28  Ga.,222;  43  Ga.,  569.  In  attachment  cases:  44 
Ga.,  454. 

§3336.  (3200.)  If  the  Judqe  he  dead.  etc.   If  the  Jud":e  in  whose  name 
p.'-ri     ' '   '  *"6  process  briars  test  is  dead,  or  otherwise  disqualified  at  the  time,  the 
proce-ss  shall  be  good  and  amended  on  motion. 
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§3337.  (3261.)  Process  and  service  may  he  vnived,     Tho  dofonflant  ^^^  ^^  ^^^  ^, 
may  acknowlt'(l<i,e  .service  or  Wiilve  process,  i>rovI(l('(l  tlu*  .sauic  be  in  writ-p.^'is. 
iiig,  signed  by  the  defendant,  or  some  one  authorized  by  him. 

Acknowle(lj?nit>nt  of  gcrvicc  in  county  wlioro  «J(!f«'n«l!int  (lid  not  r«'fi<J«:  5  Ga,,  •127.  On  Act  of 
1840:  ]3(}a.,  21S.  Confession  of  jiidxnicnt :  W  V,.i.,'A\);  ]<)  (la.,  T/tO,  I',y  ono  p;irtner:  17  0ri,.:ilH. 
By  iipcnt :  20  (in.,  ()<»3;  ;«  Ga..  570:  40  (ia..  3^)8.  By  attorney:  24  Oa..  41.'>;  30  (r!i.,  304.  Acknowledg- 
lucnt  bindiiiK:  25  Ga.,  503.     *'  Of  due  and  legal  service"  construed  :  2'Hia.,  40S. 

§3338.  (3202.)  Whereto  be  filed.   The  original  petition  shall  ^^<^*  ^^^^posi- ^^^  ^  j.  ^^^  ^ 
ted  in  the  clerk's  office  at  least  twenty  days  before  the  term  to  which  it  is  p.  471. 
returnable;  and  if  delivered  within  the  twenty  days,  the  clerk  sliall  make 
the  same  returnable  to  the  next  term  thereafter. 

Twenty  days:  6 Ga.,  44.    Waiver  of:  30  Ga.,  501. 

§3339.  (3263.)   Original  and  copy  to  be  delivered  to  sheriff.    The  clerk       ^^^ 
shall  deliver  the  original  petition,  with  process  annexed,  together  with  a  r.  471.  Actof 
copy  of  the  petition  and  process  for  each  defendant,  to  the  sheriff  or  his  Act^'ofife^-'Sd, 
deputy,  who  shall  serve  such  copy  upon  each  defendant  residing  in  the^-^'^* 
county  at  least  fifteen  davs  before  the  first  day  of  the  term,  and  within  p3a>5.3ai9. 
five  days  from  the  time  of  receiving  the  same,  and  make  an  entry  of  i^\\(i\\?A\\\?AiCw^, 
service  upon  the  original  petition,  and  returra  the  same  to  the  clerk. '^'  * 
Leaving  a  copy  at  the  defendant's  residence  shall  be  a  sufficient  service. 

At  residence:  19  Ga.,  527.  Sunday  not  counted  in  the  five  days  :  23  Ga.,  49;  33  Ga.,  146.  "Fif- 
teen day?  :"  27  Ga..  226.  Delivery  of  copy  of  process  with  copy  of  petition  necessary:  31  Ga.,  503. 
Five  days — how  computed  :  33  Ga.,  146. 

§3340.  (3264.)  Entry  of  sheriff  may  be  traversed.     The  entry  of  the 
sherifi',  [or  any  officer  of  the  Court,]  (a)  or  his  deputy,  may  be  travei-sed  ^'^^S^  ^f^^^-  ^^^ 
by  the  defendant  at  the  first  term  after  notice  of  such  entry  is  had  by  him,  of  1S66,  p.  ii. 
and  before  pleading  to  the  merits ;  but  this  shall  not  deprive  the  defend- 
ant of  his  right  of  action  against  the  sheriff  for  a  false  return. 

For  fraud  or  collusion  only:  2S  Ga.,  494,  531.  See,  also,  41  Ga.,  202;  Dasher  vs.  Dasher,  July 
{erm,  1S72. 

§3341.  (3265.)  When  defendants  reside  out  of  the  county.  If  any  of 
the  defendants  reside  out  of  the  county,  the  clerk  shall  issue  a  second 
original  and  copy  for  such  other  county  or  counties,  and  forward  the  same  ^3353. 
to  the  sheriff,  who  shall  serve  the  copy  and  return  the  second  original, 
with  his  entry  thereon,  to  the  clerk  of  the  Court  from  which  the  same 
issued. 

Indorser  sued  out  of  county  may  waive  second  original :  25  Ga.,  37.  Irregularity  in  snch  case: 
27  Ga..  263.  Second  original  may  issue  by  way  of  amendment  after  appearance  term:  35  Ga.,  'Jo'i. 
Irregularity  in  second  original ;  44  Ga.,  17S. 

§3342.  (3266.)  If  no  sheriff  or  clerh  be  elected.     If  any  county  shall 
refuse  or  neglect  to  elect  a  sheriff  or  clerk  for  sixty  days  after  a  ^'aeancy  ^^^^  ^^j- ;^33o  c 
sliall   have   occurred,  suitors   may  apply  to  any  clerk  or   sheriff*  of  an  p-  ^'^• 
adjoining  count}-,  and  have  the  requisite  duty  performed  by  them,  and  g347. 
their  acts  shall  be  as  valid  as   if  they  were  officers  of  such  delinquent 
county. 

§3343.  (3267.)  If  jjrocess  be  delivered  too  late.  If  the  process  is 
delivered  to  the  sheriff,  or  his  deputy,  too  late  for  service  within  the  time 
specified,  he  shall  return  the  same,  with  an  entry,  stating  the  truth  of  the 
case,  and  if  the  defendant  cannot  be  found,  and  does  not  reside  within 
the  county,  the  sheriff  shall  make  return  of  the  fact  in  the  same  manner. 

§3344.  (3268.)  If  the  sheriff  is  a  party,  etc.     If  the  sheriff'  is  a  party  Act  of  isi2.  c. 

to  the  cause,  the  process  shall  be  directed  to  the  coroner  of  the  county,  f^4'^(.  -H'^-^'* 

and  to  the  sheriffs  of  the  adioininir  counties,  and  mav  be  served  bv  either,  Act  of  ivio.'c 

,*^  ^  ^  •  •  ^P  473. 

as  convenience  may  suggest.  ?5-j5  g,^-^ 

"Sheriffs  of  adjoining  counties  "  omiited :  21  Ga.,  3S3.  When  sheriff  is  interested :  29  Gra.,  197. 
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§3345.  (o^lUX")  Pcfifiou  or  jvoccss  not  afaicd  bi/  formnl  objcefions.  No 
tcH'hnical  or  iorinal  objivtioiis  shall  invalidnlo  any  petition  or  process,  bnt 
it*  the  same  substantially  oonfornis  to  the  requisitions  of  this  Code,  and 
P^j^f  ^^^^'  ^*  the  defendant  lias  had  notice  of  the  pendency  of  the  cause,  all  other 
objections  shall  be  disregarded  :  Provided^  there  is  a  legal  cause  of  action 
set  tbrth  as  required  by  this  Code. 

Suited  in  IS  «.^a..  41V ;  21  Ga.,  520;  31  Ga.,  337;  36  Ga.,  602;  39  Ga.,  84. 

§3346.  (3270.)  Sjxvial  pleadings  not  admitted.     No  special  pleadings 
shall  be  admitted  at  law  in  the  Superior  Courts,  and  every  case  shall  go 
i3455.  to  the  jury  and  be  tried  upon  the  petition,  process,  and  answer  alone,  and 

no  non-suit  shall  be  awarded  when  the  cause  of  action  is  substantially 
set  forth  in  the  declaration  for  any  formal  variance  between  the  allega- 
tions and  the  proof. 

Variance  as  to  time:  9  Ga..  160;  14  Ga.,  537;  21  Ga..  157;  24  Ga.,  75;  25  Gli...  228.  Non- 
suit: 5  Ga..  171:  8  Ga.,  71:  10  Ga..  65.270:  12  Ga..  45.  124,  424;  13  Ga.,  192;  15  Ga.,  491;  16 
G.'i..l54;  17  Ga.,  574:  IS  Ga..  401;  19  Ga.,  73:  20  Ga.,  257,  480;  22 Ga.,  348,  541 ;  25Ga.,  546,  631;  26 Ga., 
260.  617  :  27  Ga..  372.  398:  28  Ga..  29,  469;  29  Ga,.  58,  269,  390:  30  Ga.,  515;  32  Ga.,  345.  400;  .35Ga.,132; 
37  Ga..  126  :  42  Ga..  53,  183,  283,  451 ;  43  Ga.,  308,  395.  Insisted  on,  Avhen  :  See  rule  44.  "  Variance :" 
2  Kolly.  124,  12S,  258  :  11  Ga..  1;  12  Ga..  45,  m-,  13  Ga..  97;  15  Ga.,  300;  20  Ga.,  359,  637;  22  Ga.. 
198,  563 ;  25  Ga.,  228 ;  39  Ga.,  50,  708  ;  40  Ga-.,  231 ;  42  Ga.,  506. 

Gf.xkral  Note, — Declaration  :  averment  as  to  time  in  :  2  Kelly.  92 ;  as  to  promise :  Ih.  ;  9  Ga.. 
418.  Exceptions  to  rule  that  defendant  must  have  notice :  5  Ga.,  194.  On  Act  of  5  George  the  Sec- 
ond: 5  Ga..  497.  On  non-residents:  lb.;  8  Ga..83;  40  Ga.,  302.  Where  husband  and  wife  are  sued 
in  same  action  for  tort  of  wife  :  11  Ga.,  20.  Order  to  establish  declaration  does  not  extend  to  pro- 
cess :  13  Ga..  218.  Injury  by  regular  or  irregular  process  :  13  Ga.,  260.  Official  attestation  evidence 
of  genuineness  of  execution:  17  Ga.,  624.  Service  of  injunction— defendant,  how  purge  himself  of : 
19  Ga.,  527.  As  to  renewal  of  dismissed  suit  when  clerk  failed  to  annex  process  :  22  Ga.,  359  ;  irreg- 
ularity of  entry  of  service:  27  Ga.,  556.  Evidence  of  want  of  service:  27  Ga.,  545.  Service  after 
return  term:  35  Ga.,  104.  Summons  requiring  defendant  to  answer  fourteen  suits  on  note  described, 
and  thirteen  other  similar  notes  :  40  Ga.,  702.  Service  of  attachment  niffi,  for  contempt:  41  Ga., 
466.  Entry  of  "  other  defendants  not  to  be  found  "  made  by  sheriff":  43  Ga.,  569.  Verdict  against 
two  joint  defendants  where  one  is  not  sei-ved  :  44  Ga.,  620.  No  consent  to  dispense  with  pleading 
allowed:  Rule  21.  Exceptions  to  declaration— when  to  be  taken :  See  Rule  44.  Attaching  bill  of 
particulars  to  declaration  :  See  Rule  12,  and  3  Kelly,  79 ;  13  Ga.,  497  ;  30  Ga.,  237;  32  Ga.,  542. 


ARTICLE  II. 


PARTICULAR       CASES 


Section  1. — Arjomst  Joint ^  and  Joint  and  Bexieral  Contractors, 

Section  2. — In  Ejectment. 

Section  3. — Against  Corporations, 

Section  4. — Against  Trustees. 

Section  5. — Against  Executors,  Administrator s,  and  Guardians, 

Section  6. — Particular  Forms, 


SECTION  I. 


AGAINST  joint,   AND  JOINT  AND   SEVERAL    CONTRACTORS. 


Skctton. 
:>-J47,  Joint  contractors,  etc. 
3348.  When  a  note  i^■  signed  by  two,  etc. 
3^j49.  Aj<;iinHt  copartner!-,. 
33o0.  When  two  or  more  are  sUed,  etc. 


SP30TIO?T. 

3351.  Partr!erf?hip  property,  etc. 

3352.  If  several  are  sued,  etc. 
3.'553.  A  maker  and  indor,-!«r,  etc. 
3tj54.  Suit  on  plaintiff's  bond. 


Act^^of  1790,  c.       §3347.  (3271.)  ,Joint  contractors  where  sued.     In  all  cases  where  a 
T,.  4<i.  person  desires  to  institute  a  suit  upon  any  bond,  note,  or  other  written 
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ol)iI<2Tatiori,  sul)sr'rl})e(l  by  ft(!V(.'ml  ponsons  wlio  reside  in  diffnronl  eoiintic^:, 
wiK'li  p(^rsori  sl'iall  luivci  ill's  option   to   iiiHtiliitf;  his  suit  in   citliCT  of  naid  ., 
tfH>iiiitics/:in(1  the  procf^ss  slinll  Ik;  insMcd,  srirv<;<l,  unci  n;turn(Kl  as  provided  " 
iin  this  CodCj  and  on  sucJi   I'cturu   th(3  plaintiff  may  prowxxl  as  irj  other 
€ascs. 

§3348.  (3272.)  llcpreuaniativr,  of  Mn/ryr  mm/  he  sucfJ^  eh.  \\"'li(!re 
any  person  shall  be  in  possession  (in  liis  own  rip^ht,  or  in  any  other 
eapacity,)  of  ap.y  notx^,  ])ill,  bond  or  other  obligation  in  writing,  signe'^l 
by  two  or  more  persons,  and  one  or  more  of  the  jxirsons,  whose  names 
are  so  signed  as  aforesaid,  shjill  die  before  the  poym(;nt  of  tlie  money,  or 
the  compliance  ^vith  the  conditions  of  said  bond,  or  ol)ligation  in  writing, 
the  person  holding  such  bill,  bond,  note,  or  other  obligatioji  in  writing, 
shall  not  be  compelled  to  sue  the  survivors  alone,  but  may  at  his  dLsere- ^'^^Yjf  ^^^^'  ^• 
tion  sue  the  survivor,  or  survivors,  or  the  representatives  of  such  deceased 
person  or  persons,  or  survivor,  or  survivorrs,  in  the  same  action  wjtii  the 
representative,  or  repre^sentatives  of  such  deceased  person,  or  ]x;rsons: 
Provided^  nothing  herein  contained  shall  authorize  the  bringing  of  an 
actit3n  of  any  kind,  whatever,  against  the  representative,  or  representa- 
tives of  any  estate,  or  estates,  until  twelve  months  after  the  probate  of 
the  will,  or  the  granting  of  letters  of  administration  on  such  estate,  or 
estates. 

Suit  cagainst  survivors :  13  Ga.,  502 ;  32  Ga.,  555 ;  36  Ga.,  4C4.    "Representative  :"  30  Ga.,  581. 

§3349.  (3273.)  Includes   copartners.     The  precedinp'  section  shall   be 

11  11  •  11  •  \ot  of  1'"'*   n 

SO  construed  as   to  embrace  debts  against  copartners,  as  well  as  against  86."       '^ 
joint  or  joint  and  several  contractors. 

Act  of  1818  did  net  apply  to  partners  :  1  Kelly,  494 ;  was  extended  to  them  by  the  Act  of  18oS. 
p.  86.  (In  this  Act  the  word  "corporations  "  was  used  for  copartners  ,■"  this  mistake  W:is  amended 
by  the  Act  of  1859,  p.  50.)    Applies  to  joint  and  several  contractors  :  2  Kelly,  128. 

§3250.  (3274.)  Several  joint  copartners  sued  in  the  same  action^  etc. 
When  two  or  more  joint  contractors,  or  joint  and  several  contractoi"^,  or 
copartners  are  sued  in  the  same  action,  and  service  shall  be  perfected  on 
one  or  more  of  said  contractors  or  copartners,  and  the  officer  serving  the 
writ  shall  return  that  the  rest  are  not  to  be  found,  it  shall  and  may  bep,^^f^^^^'  ^' 
lawful  for  the  plaintiff  to  proceed  to  judgment  and  execution  against  thep^gQ^ 
defendants  who  are  served  with  process  in  the  same  manner  as  if  they 
were  the  only  or  sole  defendants,  and  if  either  of  the  defendants  die 
pending  such  action,  his  representative  may  be  made  a  party,  and  the 
case  proceed  to  judgment  and  execution  as  in  other  cases  against  the  rep- 
resentatives of  deceased  persons. 

Judgment  entered  against  joint  defendants  where  one  is  dead :  3  Kelly.  104 :  stated  in  12  Ga.,  30  : 
14  Ga.,  5S9.  On  this  section:  36  Ga.,  407:  43  Ga.,  587:  45  Ga.,  97.  AVhen  an  action  of  debt  is  brought 
on  a  joint  judgment,  and  two  of  the  parties  only  are  served,  the  sheriff  returning  non  e-it  inventus 
as  to  the  rest  of  the  defendants,  it  is  error  in  the  Court  to  allow  the  name  of  one  of  the  defendants 
who  was  sued  and  served  to  be  stricken  from  the  case  :  35  Ga.,  67. 

§3351.  (3275.)  Judgments  bind  copartnership  propcrtij^  etc.   Judgments 
so  obtained  shall  bind,  and  execution  may  be  levied  on  the  joint  copart- ^^^^  ^,f  jjo^  q 
nership  property,  and  also  the  individual  property,  real  and  pei-sonal,  of  p-  ■^''• 
the  defendant  or  defendants  who  have  been  served  with  a  copy  of  the  ?-i^88,  ise^\ 
process,  but  shall  not  bind  or  be  levied  on  the  individual  property  of  the 
defendant  or  defendants  who  are  not  served  with  a  process. 

Stated  in  2  Kelly,  128;  14  Ga.,  589;  20  Ga.,  386;  36  Ga.,  404.  Judgment  binds  separate  property: 
24  Ga„  625.     Where  one  is  not  served :  44  Ga.,  620. 


3352.  (3276.)  If  several  are  served^  the  pica  of  infanci/,  etc.     In  all  Act  of  is^:^.  c. 
iS  against  joint  obligors  or  promisors,  any  one  or  more  of  the  parties  '^-  "^^^• 
may  plead  infancy ;  if  such  plea  be  sustained,  the  action  shall  not  abate,  13442. 
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but  tlio  Court  shall  uManl  judgment  as  in  cases  of  non-suit,  in  favor  of 
the  ]">arty  or  ]>nrtios  so  }>loacIiug,  and  permit  the  plaintiff  to  proceed  against 
the  other  delondant  or  defendants  to  said  suit,  without  further  delav  or 
eosts. 

§3353.  (3*277.)  When  the  maker  and  indorser  reside  in  different  coun- 
ties, etc.  In  ease  a  maker  and  indorser  of  a  promissory  note  reside  in 
(liferent  eounties,  the  same  may  be  sued  in  the  same  county  where  the 
maker  resides;  and  a  copy  of  the  petition  and  process  served  on  the 
indoi-ser  residing  out  of  the  county  in  which  the  suit  may  be  commenced, 
as  provided  in  ease  of  joint  obligors  and  promisors  shall  be  deemed  suffi- 
cient service. 

§3354.  (3278.)  Suit  on  attachment,  bond  of  plaintiff .  When  a  person 
who  has  been  a  defendant  in  attachment  desires  to  sue  the  plaintiff  for 
Act^nf  1855- '56.  damages,  and  the  plaintiff  shall  not  reside  in  this  State,  it  shall  be  suffi- 
cient to  serve  a  copy  of  the  petition  and  process  on  the  security  to  the 
bond  given  by  the  plaintiff^  and  said  action  may  proceed  against  both 
principal  and  security. 

Before  he  can  sue  on  the  bond,  he  must  by  a.  previous  recovery  agninst  the  plaintiff  ascertain 
his  uaninges:  19  Ga.,  411.  Whnt  evidence  is  admissible  in  action  for  maliciously  suing  out  an 
attachment:  24  Ga.,  2(35.    Suit  for  damages  for  wrongfully  suing  out  an  attachment:  29  Ga.,  61. 

General  Note.— Who  are  joint  contractors:  1  Kelly,  220;  18  Ga..  318;  20  Ga.,  36,  275;  35  Ga., 
73.  Judgment  against  joint  defendants  where  one  is  dead  :  3  Kelly,  104.  Who  are  necessary  par- 
ties in  action  on  joint  obligation  :  4  Ga..  552.  Judgm-ent  given  against  one  of  two  defendants,  when  : 
18Ga..  6ii9.  Release  of  one  for  valuable  consideration:  20  Ga.,  415.  (See,  also,  Stanford  vs.  Brad- 
ford, July  term,  1872;  Kitchen  vs.  Hutching:  lb. 
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SECTION  11. 


IN    EJECTMENT. 


Section. 

3355.  Ejectment  for  land,  etc. 

3356.  Count  for  mesne  profits. 

3357.  No  separate  action  for. 

3358.  Ejectment  by  one  joint  OAvner  alone. 
3-'i'>9,  When  several  claimants,  etc. 

3360.  True  claimant — how  made  defendant. 


Section. 

3361.  Defendant  may  disclaim  title,  etc. 

3362.  Judgment  shall  be  conclusive,  etc. 
,3363.  Damages  in  second  suit. 

3364.  Co-defendant — who  may  be. 

3365.  The  consent  rule  may  be,  etc. 

3366.  Recovery  on  prior  possession. 


§3355.  (3279.)  Land  divided  by  county  lines.     In  all  cases  where  any 
person  residing  in  one  county  whose  plantation  or  land  extends  over  the 
line  into  an  adjoining  county,  and  there  is  no  one  upon  whom  service  in 
A  t  of  is.'^  '-4  ^^  ''iction  of  ejectment  can  be  legally  perfected  in  the  county  where  such 
p.  54.  'land  may  lie,  it  shall  be  lawful  for  the  clerk  of  the  Superior  Court  of  the 

county  w  herein  such  land  may  lie,  to  issue  process  in  behalf  of  the  plain- 
tiff against  the  defendant,  which  process  shall  be  directed  to  the  sheriff  of 
the  county  wherein  such  land  may  lie,  and  such  sheriff  shall  serve  the 
same,  and  such  service  shall  be  good  and  valid. 

Service  on  tenant  in  possession  of  land  living  out  of  county  in  which  the  land  lies :  22  Ga.,  572. 

§3356.  (3280.)  Ifesne  ^profits,  hoto  recovered.  The  plaintiff  in  eject- 
ment may  add  a  count  in  his  writ  or  declaration,  and  submit  the  evidence 
to  the  jury,  and  recover  by  way  of  damages  all  such  sums  of  money  to 
which  he  may  be  entitled  by  way  of  mesne  j^rofits,  together  with  the 
premises  in  dis])ute.  The  count  for  mesne  profits  may  be  in  the  name  of 
the  nominal  or  real  plaintiff  in  the  action. 

"Count  for  -m'-./ine  profits  may  be,"  etc.:  15  Ga.,  392.  AVhere  one  of  several  plaintiffs  conveys 
hi?  interest  in  the  prerni-ic^  pending  the  suit,  the  action  may  still  proceed  in  his  name  to  recover 
the /n?*/!';  profit.-! :  21  Ga.,  576.  Whole  land  and  mefme  profits  recovered  in  this  case:  21  Ga.,  576. 
Mfjy  alf-o  recover  for  trespasses  committed  during  the  use  and  occupation:  19  (ila,..  583.  Evidence 
8«  to  when  received  :  24  Ga.,  384.  Apportionment  of  damages  where  several  defendants  are  sued: 
26  Ga..  2'¥).  Entitled  to  the  growing  crop,  wlien  :  39  (ia.,  664,  No  evidence  of  mennc  profits  in  this 
case:  41  Ga.,  42.    Value  of  premises  material  only  so  far  as  it  ell'ccts  rneme  profits:  42  Ga.,  403. 
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§3357.  (3281.)   Mesne  profiU,  r/o  separate  mit  for.     No   [ilaintiff  in  ^ctof  18.''4,  C. 
eje(;tni(!Mt  sluill  have  and  maiiilaiii  a  ,s(;[)ara(/;  action  in  his  f)r;half'  for  tlj^;  i'.  5'"'.'. 
recovery  oi' 'mesne  proiits  wJiieh  may  have  accrued  t(j  him  from  tlie  prem- 
ises in  dispute. 

§3358.  (3282.)  Joint  owner  may  sue  alone.  Any  joint  tenant,  tenant 
in  common,  or  other  ixfrson  liaviup^  a  part  interest  in  hinds  or  tenejiients, 

.  .  \ct  of  1855-  5fi 

may  liave  and  maintain  an  action  (jf  ejectment  or  trespass  for  tlie  recovery  J,.  2/7. 
of  such  lands  or  tcn(!ments,  or  for  an  injury  thereto,  without  joining  with  ^,2,:^. 
him  any  other  person  as  plaintiff;  but  the  jud<^ment  in  such  case  sliall  not 
affect  the  rights  of  those  interested  in  such  lands  or  tenements  who  are 
not  parties  to  the  suit. 

Trespass  by :  3  Kelly,  82;  G  Ga..  84 ;  11  Ga..  556.  Ejectment  by  co-tenant:  29  Gn.,  273:  42  Ga.,  90. 

§3359.  (3283.)  When  several  claimants  cannot  join.  When  several 
persons  claim  several  parcels  of  land  under  distinct  titles,  and  do  not 
sustain  to  each  other  the  relation  of  landlord  and  tenant,  a  joint  action  of 
ejectment  cannot  be  maintained  against  them,  nor  can  a  joint  or  several 
recovery  be  had  in  such  action,  either  for  the  premises  or  mesne  profits. 

"Landlord  and  tenant:"  17  Ga.,  303;  see,  also,  26  Ga.,  240. 

§3360.  (3284.)  True  claimant  made  defendant.  A  plaintiff  in  eject- 
ment may  in  all  cases  make  the  true  claimant  defendant  by  serving  a 
copy  of  the  pending  action  upon  him,  and  the  person  so  notified  shall  be 
bound  by  the  judgment. 

§3361.  (3285.)  Defendant  may  disclaim.  A  defendant  in  ejectment 
may  at  the  first  term  come  in  and  disclaim  any  claim  of  title,  or  right  of 
l^ossession ;  and  after  such  disclaimer  is  filed,  such  defendant  shall  not  be 
liable  for  any  future  cost. 

,  §3362.  (3286.)  Judgment  conclusive.  A  judgment  in  ejectment  shall 
be  conclusive  as  to  the  title  between  the  parties  thereto,  unless  the  jury 
find  for  the  plaintiflP  less  than  the  fee. 

§3363.  (3287.)  Damage  in  second  suit  if  without  merit.  [On  a  second 
suit  between  the  same  parties,  involving  titles  to  land,  the  jury  shall 
have  the  right  to  determine  whether  said  action  has  any  real  merit,  and 
if  none,  they  shall  have  the  power  to  determine  w-hat  amount  of  damage  r^^  Act?  of  i865- 
the  defendant  shall  have  sustained  by  and  on  account  of  said  last  men-  '^*^'  ^'  --^ 
tioned  suit,  and  shall  return  the  same  in  their  verdict,  on  which  judg- 
ment may  be  rendered,  and  fieri  facias  issue,  as  in  other  cases  involving- 
moneys.]     (a.) 

§3364.  (3288.)  Co-defendant — ivho  may  he.  A  previous  warrantor  of 
the  title  to  the  land  in  dispute  may  be  a  co-defendant  in  an  action  of 
ejectment,  provided  he  w^ould  be  answerable  in  damages  in  case  of  evic- 
tion. 

stated  in  10  Ga..  311. 

§3365.  (3289.)  The  consent  rule.  The  consent  rule  in  ejectment  shall 
ahvays  be  considered  as  filed,  and  admits  lease,  entry  and  ouster.  The 
fictitious  forms  in  pleading  in  ejectment  shall  be  suificient. 

V    Stated  in  6  Ga.,  88 ;  7  Ga..  172. 

§3366.  (3290.)  Plaintiff  may  recover  on  his  prior  possession — when. 
A  plaintiff  in  ejectment  may  recover  the  premises  in  dispute  upon  his  --''^* 
prior  possession  alone,  against  one  who  subsequently  acquires  possession 
of  the  land  by  mere  entry,  and  without  any  lawful  right  whatever. 

Stated  in  5  Ga.,  39;  30  Ga.,  553,  652;  44  Ga.,  607.  May  recover  on  this  alone  where  he  left  land 
animo  revertendi  :  12  Ga.,  469. 

General  Note.— Color  of  title  (definition  of):  9Gi-i..  440:  19  Ga.,  8:  33  Ga..  239:  (sheriff's 
deed  a^; :  9  Ga.,  440  ;  19  Ga.,  8 ;  14  Ga.,  70 ;  16  Ga.,  593 ;  22  Ga.,  56 ;  26  Ga.,  60S ;  32  Ga.,  130,  448 ;  vbond 
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for  titles  as):  4  Ga..  30S:  5  t^a..  6;  12  Ga..  450:  17  On.,  lOS:  20  Gn..  312,  600;  24  Gn.,  323;  SO 6a.,  85; 
32Vtrt..  152:  uleoil^:  14  (ta..  173:  lo  l^a..  o3o;  19  Ga..  3oG:  aSGa..  597;  (srant  tVwn  State);  4  Ga.,  115; 
^CiMivov.-iiu'o  nndor  irro.cular  inortira?c>./?. /'a.X-  19  Ga.,  225;  (wi-itiuj;  (iischumini;  title"):  25  Ga.,  178; 
iji.  /"<!.  with  entries  of  levies  thereon,  in  whieh  a  traet  of  land  is  described ;  and  which  is  by  one  of 
said  entrie?  refarned  as  sulil  by  the  sherift".  and  i>urohajied  by  one  under -syhoni  (iefenda«ts  claiai!) :  19 
Ga..  S;  umpertect  equity  restins;  in  parol)  :  32  tJa..  152  ;  second  action  of:  5  (Ja..  39  ;  15  Ga.,  103  ;  19 
tt;»..  124  ;  30  tJa.,  (m2.  Name  of  party  used  ai;ainst  his  consent:  5  Ga.,  (5;  7  (la.,  387;  17  Ga.,  540;  19 
Ga..  ,5jV4 :  i>^  (>;,..  117  :  29  (t;i..  571  :  3o  (la..  432,  Amendments  in  :  7  Ga.,  3S7 ;  IS  Gm...  39i) ;  20  Ga.,  659; 
2oGa..  2;iS;  2l>  Oa..  320:  30  Ga..  009.  873;  3S  t^a..  439;  42  (ia..  352;  45  Ga.,  17:  Findhiyy.'?.  Doc  eu; 
rfrHi.  Art  ope.  Bmid— (,p"J'ohase  money  paid,  title  couiplete):  3  Kelly,  5;  12  (^a.,  4(,U ;  25  Ga.,  (53; 
2i»  tJa..  485;  .3.3  Ga..  231  :  u\iectment  by  vendor,  who  srives  to  vendee,  tjikos  his  note  and  transfers 
it  without  recourse):  19  (t;i..  570;  (as  color  of  title  of— see  above);  (is  not  title):  21  Ga..  504;  (obli- 
froc  may  tender  money  and  demand  title  at  any  time) :  21  Ga.,  403;  23  Ga.,  321  :  24  Ga..  440,  466,  478; 
(where  oblisree  fails  to  p:iy  purcliase  money) :  39  Gn.,  197;  40  Ga.,  32;  ejectment  supported  ordefeat- 
cd  by  equitable  title : ^3  Kelly.  9 ;  10  Ga..  190  ;  21  Ga..  43S  :  24  Ga..  1-50 :  25 Ga.,  6t8 ;  20  Ga..  13  ;  27  Ga., 
376;  2^t  ria.,25.490;  30(ia.,330:  defendant  can  plead  only  general  issue  orstatuteof  limitations  :  6Ga., 
88;  arbitration  andaward  of  ejectment  case:  8Ga.,  8:  plaintiff  must  prove  what— when  his  title  is 
controverted  :  12  (ra.,  liW :  litigation  as  to  whether  land  is  in  tliis  State  :  14  Ga.,  384.  Whore  plalntili" 
and  defendant  deduce  title  from  same  person  :  14  Ga.,  544  ;  17  Ga.,  303  ;  19  Ga.,  331 ;  30  Ga.,  534  ;  3.S  Ga., 
597:  44  Ga..  638:  Planer  ?vs\  Slater.  January  term.  1873.  Plaintiff  must  recover  on  strength  of  his 
Title:  19  Ga..  236;  -0  Ga..  355.  Verdict  in  :  14  Ga.,  384;  21  Qiu,  401;  22  Ga.,  283  ;  24  Ga.,  343;  30  Ga.,  6;)8. 
Plaintiff  may  use  title  of  third  i)erson  ;  17  Ga..  489;  29  Ga.,  571  ;  36  Ga.,  432.  Certificate  to  land  pur- 
ehasei" — sutlieient  title  for  ejectment:  lOGa..  190;  31  Ga.,  278.  Decisionof  title  in  claim  case  cstopper 
in  ejectment :  21  Ga.,  143 ;  25  Ga..  IW.  Death  of  joint  lessor :  21  Ga.,  401.  Grant  to  "  Braddv  "  demise 
to  "  Brady  :"  23  Ga.,  161.  Paramount  outstanding  title  in  third  person  :  29  ihi.,  589 ;  33  Ga.,  81, 486. 
Grant  as  evidence  for  plaintiff  where  defendant  relies  on  no  a,dverse  possession  :  30  Ga.,  553.  Where 
the  lease  expires  before  trial :  30  Ga.,  608.  Where  title  is  brought  down  to  two  persons  and  the 
defendant  offers  deed  from  one  to  one-half  of  land:  30  Ga.,  611.  Recovery  on  joint  demise  proof 
joint  interest  necessary:  32  Ga..  390.  Evideiice  of  bad  character  of  feoffor  or  feoffee  :  32  (^a.,  130. 
History  of  ejectment :  19  Ga.,  585.  Payment  of  part  ofpurcha.se  money  for  land:  33  Ga.,  117. 
Party  claiming  to  be  landlord  not  made  co-defendant  when  :  36  Ga.,  611.  Acquiescence  in  boun- 
dary line:  41  Ga..  464;  42  Ga.  465.  Evidence  as  to  value  of  premises :  42  Ga.,  403.  See  rule  25 
requiring  defendant  to  admit  possession,  and  :  44  Ga.,  514.  See,  also,  rules  55-9  as  to  surveys:  21 
Ga.,  113:  28  Ga..  465.  Children  of  defendant  proper  parties  when  he  claims  title  under  them  :  44 
Ga.,  51.  Presumption  as  to  what  fraction  of  lot  testator  intended  to  convey  :  44  Ga.,  249.  Fraud 
set  up  under  rule  "  fa  pa  ••?'  delicto,"  etc. :  44  Ga.,  638.  Equitable  defense  in  ejectment — how  set  up  : 
45  (ra..  13,  17.  See.  also.  Davis  w«  Davis,  July  term,  1872;  Ijopez  w-v.  Downing,  July  terra,  1872; 
Harrcll  vs.  Culpepper.  January  term,  1873:  Crogan  vs.  Christie  :  /?>./  Doe  ea;  <iem.  Willingham  vs. 
Roe  A:  Long:  lb.,-  McElrath  vs.  Haley;  lb.;  Maner  vs.  Slater:  lb.  As  to  ejectment  by  adminis- 
trators and  heirs,  see  sections  2485-6. 


SECTION  III. 


AGAIXST   COEPORATIOXS   AND   OTHER   COMPANIES. 


SEf-TIOX. 

3367.  Members  of  corporations,  etc. 

3368.  Railroad  companies — liability  of. 

3369.  Process  against  corporations. 

3370.  How  served  by  publication. 

3371.  Notice  to  stockholders. 


Skction. 

3372.  Execution — property  subject. 

3373.  Presiding  officer  failing  to  disclose. 

3374.  President  or  stockholder  defend. 

3375.  Illegality  to  execution,  etc. 

3376.  Foregoing  provisions  cumulative. 


>     §3367.  (3291.)  Joint  stock   companies,  corporations,  etc, — hoiv  sued. 

In  all  suits  against  the  members  of  a  private  association,  joint  stock 

company,  or  the  members  of  existing  or  dissolved  corporations,  to  recover 

a  clebt  due  by  the  association,  company,  or  corporation,  of  which  they 

are  or  have  been  members,  or  for  the  appropriation  of  money  or  funds 

in  their  hands  to  the  payment  of  such  debt,  the  plaintiff  or  complainant 

in  such  suit  may  institute  the  same,  and  proceed  to  judgment  therein 

A  4    f  10"  fr^  against  all  or  anv  one  or  more  of  the  members  of  such  association,  corn- 
Act    of  1800-06,       ft  ''.  T     1    T  1  PI 

p.  220.  p^ny,  or  corporation,  or  any  other  person  liable,  and  recover  oi  the  mem- 

gjii-a.  1676,  (3.;ber  or  members  sued  the  amount  of  unpaid  stock  in  his  hands,  or  other 
indebtedness  of  each  member  or  mendxjrs :  Provided,  the  same  does  not 
exceed  the  amount  of  the  plaintiff's  debt  against  such  association,  com- 
pany, or  corporation  ;  and  if  it  exceed  such  debt,  then  so  much  only  as 
will  be  sufficient  to  satisfy  such  debt. 

§3368.  (3292.)  LiaMUtij  of  railroad,  comj)anies.     In  all  cases  where 

A'-t  of  i8.>5-'56  ^^^^  pcTson  or  j^roperty  of  an  individual  may  be  injured,  or  such  property 

p- 153.  '  de>;troycd,  by   the  carel(,'ssness,  negligence,  or   imj)ropcr  conduct  of  any 

railroad  company,  or  officer,  agent,  or  em2)loyee  of  such  company,  in  or 
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hy  the  runnm<^  of  the  carH  or  (3n^in(!.4  of*  tho  sarrK;,  Bueli  oornj)any  nliall 
h<i  liiible  to  pay  (larriM/^cs  for  tlic  sariK;  to  any  orK;  wlioso  }>ro}>f,rly  or  j^^r-^ 
son  iriay  be  .so  Injured  or  destroyed,  notwiLlislandin*^-  any  by-laws,  rules, '^ 
or  regulations,  or  notice,  wliieh  may  be  made,  passed,  or  given,  by  such 
company,  limiting  its  liability. 

Wliat  rules  rcasonal)lo:  .'58  (hi,.,  410. 

§3369.  (3293.)  Service  of  procefis — hov)  perfected.     Service  of  all  bills, 
subpoenas,  writs,  attachments,  and  other  original  process  necessary  to  the  ^^.^  ^^f  1^5^  C. 
commencement  of  any  suit  against  any  corporation  in  any  Court  of  law  i>- ^~-'' 
or  equity,  except  as  hereinafter   provided,  may  be  perl(;(;ted  by  serving  H41H. 
any  officer  or  agent  of  such  corporation,  or  by  leaving  the  same  at  the 
place  of  transacting  the  usual  and  ordinary  public  })usiness  of  such  cor- 
poration, if  any  such  place  of  business  then  shall  be  within  the  jurisdiction 
of  the  Court  in  which  said  suit  may  be  commenced.  The  officer  shall  spe- 
cify the  mode  of  service  in  his  return. 

Domicil  of  corporations  :  14  Ga.,  327:  17  Ga.,  323.  In  suit  against  bank  what  is  waiver  of 
irregularity  of  process  :  27  Ga.,  252.  Where  no  service  is  reciuired  :  30  Ga.,  99,  Service  upon  pre.-i- 
idont  under  Act  of  1845:  30  Ga.,  685.  Suit  may  be  brought  by  petition  and  process  in  the  usu'il 
way  against  the  M.  &  W.  Pt.  E..  R.  Co.,  though  the  cause  of  action  originated  in  Alabaiii;i  :  30 
Ga.,  554.  A  foreign  corporation  doing  business  in  this  State  may  be  served  by  serving  its  officer 
or  agent:  41  Ga.,  660;  against  C.  R.  R.  &  Banking  Co. :  45  Ga.,  486. 

§3370.  (3294.)  When  and  how  service  may  be  perfected  hy  publication. 
In  all  cases  where  any  corporation  shall  have  no  public  place  for  doing 
business,  or  shall  have  no  individual  in  office  upon  whom  service  of  writs 
or  process  may  be  perfected  within  the  knowledge  of  any  party,  com- 
plainant either  in  law  or  equity,  the  said  complainant  may  make  an  affida- 
vit that  the  said  corporation  has  no  public  place  of  doing  business,  or 
has  no  individual  in  office  upon  whom  service  of  writs  or  process  may 
be  perfected,  within  the  knowledge  of  said  complainant,  and  such  affida- 
vit being  filed  in  the  clerk^s  office  of  the  Court  to  which  the  said  writ  Act  of  1S45.  c. 
may  be  made  returnable,  the  clerk  of  the  said  Court  shall  issue  a  citation  ^^.^^^  '^^2^1 
to  the  said  defendants  to  be  and  appear  at  the  said  Court,  to  answer  the 
complaint ;  which  citation  shall  be  published  once  a  week  for  three 
weeks  prior  to  the  Court  to  which  the  said  complaint  may  be  returnable, 
in  some  newspaper  published  in  the  county  in  which  suit  is  brought.  If 
no  paper  is  published  therein,  then  in  the  one  nearest  thereto ;  and  such 
advertisement  shall  be  deemed  and  held  a  service  upon  such  corporation 
for  all  purposes  either  in  law  or  equity,  and  any  copy  of  the  newspaper 
containing  said  publication  shall  be  received  in  any  of  the  Courts  as 
sufficient  evidence  of  such  service. 

§3371.  (3295.)  Notice  to  stockholders  and  effect  of.  Plaintiffs  or  com- 
plainants, within  one  month  after  the  institution  of  any  suit  or  suits,  at 
law  or  equity,  against  any  corporation,  joint  stock  or  manufacturing  com- 
pany, may  publish  once  a  w^eek,  for  four  successive  weeks,  in  some  public  Act  of  154:,  c. 
gazette  of  this  State,  notice  of  the  commencement  of  said  suit  or  suits,  ^* 
and  said  publication  shall  operate  as  notice  to  each  stockholder  in  said 
corporation,  joint  stock  or  manufacturing  company,  for  the  purposes 
hereinafter  mentioned. 

§3372.  (3296.)  Judgment  or  decree.  When  notice  has  been  given,  as 
provided  in  the  preceding  sections,  and  a  judgment  or  decree  has  been 
obtained  against  any  corporation,  joint  stock  or  manuflicturing  eompanv, 
where  the  individual  or  private  property  of  the  stockholders  is  bound  for  Act  of  iS4i.  c. 
the  whole  or  any  part  of  the  debts  of  said  incorporation,  joint  stock  orisi^\^6.  pf^is! 
manufacturing  company,  execution  shall  first  be  issued  against  the  goods 
and  chattels,  lands  and  tenements,  of  said  corporation,  joint  stock  or 
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Act  of  1S41.  C. 
p.  541. 


Act  of  1S41,  C. 
p.  541. 


AcTof  1841.  C. 
p.  .541. 


Act  of  1841.  C. 
p.  542. 


manufacturing  conipanv ;  and  upon  the  return  thereof  by  the  proper  offi- 
cer, Avitli  the  entry  thereon  of  "  no  property  to  be  found,"  then,  and  in 
that  ease,  the  eUM'k,  or  other  officer,  upon  an  application  of  the  plaintiff, 
In's  airent  or  attorney,  accompanied  with  a  certihcate  as  hereinafter  directed 
t(^  be  oinained,  forthwith  shall  issue  an  execution  against  each  of  the 
stcH'klioldei-s  (if  required)  for  their  ratable  part  of  the  said  debt  and  cost 
oi"  suit,  in  proportion  to  their  respective  shares,  or  other  liabilities  under 
their  i^harter  of  inccn-poration. 

§337o.  (3297.)  Frcf^iding  officer  hound  to  give  the  names,  etc.  It  shall 
be  the  duty  of  the  president  or  presiding  officer  of  such  incorporation, 
joint  stock  or  manufacturing  company,  by  whatever  name  he  may  be 
designated,  upon  application  of  the  plaintitf,  his  agent  or  attorney,  forth- 
with to  give  a  certihcate,  under  oath,  of  the  stockholders  in  said  company, 
and  the  number  of  shares  owned  by  each  at  the  time  of  the  rendition  of 
judgment  against  said  company  ;  and  if,  upon  application  by  the  plaintiff, 
his  agent  or  attorney,  the  president,  or  officer  aforesaid,  shall  refuse  to 
give  a  certificate  as  aforesaid,  or  shall  abscond  or  conceal  himself  to  avoid 
giving  the  same,  the  plaintiff,  his  agent  or  attorney  may  make  oath  of 
such  refusal,  and  the  clerk,  or  other  officer,  shall  issue  an  execution 
against  such  president  or  presiding  officer,  as  aforesaid,  for  the  amount  of 
priilcipal,  interest  and  cost  of  said  suit. 

§3374.  (3298.)  The  president  may  defend  suit.  If  the  president,  or 
other  officer  of  said  corporation,  joint  stock  or  manufacturing  company, 
shall  fliil  or  refuse  to  defend  said  suit  or  suits  brought  as  aforesaid,  any 
one  of  the  stockholders  of  the  said  company  shall  be  permitted  to  plead 
to  and  defend  the  same  in  as  full  and  ample  manner  as  said  company,  in 
its  corporate  capacity,  could  or  might  do. 

§3375.  (3299.)  Illegality  of  execution.  In  a  judgment  against  a  cor- 
poration, joint  stock  or  manufacturing  company,  under  the  provisions  of 
this  Code,  the  defendant  or  defendants  in  execution  shall  be  entitled  to 
an  illegality  under  the  same  rules,  regulations  and  restrictions  as  defend- 
ants are  in  other  cases. 

Stated  in  22  Ga..  86.  '  . 

§3376.  (3300.)  Cumulative  only.  The  preceding  sections  in  relation 
to  proceedings  against  corporations,  joint  stock  and  manufacturing  com- 
panies shall  be  understood  and  construed  as  cumulative  of  the  common 
law. 


SECTION  ly. 


AGAINST    TRUSTEES. 


'.'^~~.  Clfiim  npain.'t  trust  estates. 
'j^'>~h.  .Sued  in  Superior  Court — when. 
3:379.  Party  defendant. 


Section. 
3880.  Sued  in  Justices'  Court— when. 
8.S81.  'J'lio  trust  estnte  bound  by  judgment. 
3382.  Execution  must  specify  property. 


§3377.  (3301.)  Clavms  against  a  trust  estate,  etc.  Any  person  having 
a  claim  against  any  trust  estate  for  services  rendered  to  said  estate,  or  for 
^,^i^[  ^*^''^*  articles,  or  property,  or  money  furnished  for  the  use  of  said  estate,  or 
where  a  Court  of  equity  would  render  said  estate  liable  for  the  payment 
of  said  claims,  may  collect  and  enforce  the  payment  of  such  claim  in  a 
Court  of  law. 
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Before  Act  1856,  trust,  property  could  oply  bo  n\i])}(:(d<'.i]  to  pnymftnt  of  trunt  d<;l>t  in  »  Court  of 
C((uity:  25  (j!;i,..  240.  Act  of  liSV!  coii-iU-iicil  :  2H  (i.i,.,  r>'irj.  No  iHovinion  inii'lo  for  it.tt;K;!im':rif.  by  Aot 
of  185():  '.',2(1,1.,  '.'/)().    iSoc.  jiI.mo,  JJi'owri  ?;/<.  'I'lickcr,  .J;i,riu;iry  term,  1H7.'5;  Clinch  w.  F<;rrill,  /h. 

§3378.  (3302.)  llov)  and  inhrrc,  hiwA,  ch-.     'i1if;  |)(;r.~oii   liavin^  such 
claim  as  ];)r()vI(l<Hl  in  tlie  pnivioiis  sc(;lJoii,  if  the  .same  exceeds  the  sum  ofAetof  i8o5-'5d, 
[one  hnndred]  (a)  (lollars,  may    (ih;  his  petition,  setting  forth  tlui  grounds 
of  such  claim,  and  also  how  and  in  what  manner  said  (estate  is  h'ahle  for  I'^J.^i/'Art.' y. 
the  payment  of  said  claims,  and  also  setting  forth  the  name  or  names  of  ■''*'^- ^' ''^^"•''' 2. 
the  trustees  and  t\\Q  cestui  que  trud,  \N\\U'h  petition  shall   be  filed  in  tlie 
office  of  the  clerk  of  the  Superior  Court  under  the;  same  rules  and  regu- 
lations as  in  ordinary  cases  at  common  law,  and  the  sul)sef(uent  proceed- 
ings shall  be,  in  all  respects,  the  same. 

§3379.  (3303.)  Party  defendant     If  there  is  no  trustee,  or  he  is  a  mere 
naked  trustee  and  non-resident  in  the  county,  the  ceHtui  que  trvM  shall  be  ^'^^^^  ^^'^-'^' 
made  the  defendant,  and  the  proceedings  shall  be,  in  all  respects,  the  same 
as  when  the  trustee  is  defendant. 

.    §3380.  (3304.)  Hoio  and  where  sued,  etc.     When  the  claim  does  not 
exceed  the  sum  of  [one  hundred]  (a)  dollars,  [principal,]  (a)  suit  may  he^^vp^^^.  ^^ 
brought  in  a  Justice's  Court,  under  the  same  rules  and  regulations  as  ini,^^;s,  Art.  v. 
ordinary  suits  in  those  Courts,  saving  only  that  the  summons  shall  set'^^'  •^^^-^- 
forth  how  and  in  what  way  said  trust  estate  is  liable  for  the  payment  of^^^j.  of  i8.>5-'56, 
said  claim;  and  the  judgments  rendered  in  a  Justice's  Court  shall  have  p- ^29.       , 
the  same  force  and  effect  as  is  hereinafter  prescribed  in  relation  to  judg- 
ments rendered  in  the  Superior  Court. 

§3381.  (3305.)   Trust  estate  only  hound.    The  judgment  thus  rendered 
shall  impose  no  personal  liability  on  the  trustee,  or  in  any  way  render  -^^U^^  1855- '56, 
his  property  liable  for  the  payment  of  the  same;  but  said  judgment  shall     **"  ' 
only  bind  such  trust  estate,  and  execution  shall  issue  accordingly. 

Stated  in  28  Qa.,  525.    Cestui  que  trust,  when  bound  by  judgment  against  trustee :  44  Ga.,  468. 

§3382.  (3306.)  Exeeution  must  sjoecify  property.   All  executions  issued 
upon  judgments   rendered  under  the  provisions  of  the  five   preceding  ^^^  ^^  is.^5.'5q 
sections  shall  specify  in  the  body  of  the  execution  the  property  upon  p-  --^• 
which  the  same  is  to  be  levied,  and  it  shall  be  levied  on  no  other  property. 

Stated  in  30  Ga.,  648.    See,  also,  Clinch  vs.  Ferril,  January  term,  1873. 


SECTION  Y. 


AGAIKST  EXECUTOES,   ADMINISTEATOES   AND   GUAEDIAXS. 


Section. 
3383.  Execution  returned  nulla  bona 
33S4.  Executor,  etc..  failing  to  settle. 
3385.  Guardian  failing  to  settle. 


Skction. 

3386.  One  or  more  sureties  may  be  sued. 

3387.  Property  of  principal  to  be  exhausted. 

3388.  Service  perfected  on  execution,  etc. 


§3383.  (3307.)  Exeoution  returned  nidla  bona.  Upon  the  rendition  of 
a  judgment  in  flivor  of  a  party  against  an  executor  or  administrator  upon 
any  liability  of  the  deceased,  and  a  return  of  nulla  bona  by  the  sheritf  or 
other  officer  authorized  to  make  the  same,  the  said  party  may  at  once 
proceed  to  sue  upon  the  bond  of  the  executor  or  administrator,  and  may 
recover  judgment  against  the  principal  and  his  sureties  in  the  same  action, 
and  if  the  })rincipal  has  removed  beyond  the  limits  of  this  State,  or  has 
departed  this  life,  or  has  no  legal  representative,  then  he  may  sue  the 
sureties  on  his  bond. 
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§3384.  (3308.)  Principal  failing  to  sdtk  wifh  legatee,  etc.  AVhen  any 
excviitor  or  mlininistrator  shall  fail  to  settle  and  aeeount  with  any  distrib- 
utiv  or  lepitee  of  the  estate  he  re}n'esents,  sueh  distributee  or  legatee  may 
institute  his  suit  upon  the  bond  of  sueh  representative  m  the  first  instance, 
and  may  recover  judo  inent  against  the  principal  and  his  sureties  without 
a  suit  against  the  executor  or  administrator  in  his  representative  char- 
acter. 

§3385.  (^3309.)  ^1  ward  may  sue  his  guardian.  When  any  guardian 
shall  fail  or  refuse  to  settle  and  account  with  his  ward  upon  his  coming 
of  age,  such  ward  may  institute  his  suit  in  the  first  instance  against  his 
iiuanlian  and  sureties  without  first  suino;  his  guardian. 

§3386.  (3310.)  When  sureties  may  be  sued  in  the  first  instance.  When 
any  executor,  administrator  or  guardian  shall  remove  from  this  State,  or 
shall  place  himself  in  such  situation  as  by  the  provisions  of  this  Code  an 
attachment  would  lie  against  a  debtor,  or  if  such  executor,  administrator 
or  guardian  is  dead  and  his  estate  unrepresented,  it  shall  and  may  be  law- 
ful for  any  party  in  interest,  or  any  person  having  demands  against  such 
executor,  administrator  or  guardian,  in  such  representative  character,  to 
institute  his  suit  against  the  sureties,  or  any  one  or  more  of  them,  upon 
the  bond  of  such  executor,  administrator  or  guardian,  in  the  first  instance 
without  first  obtaining  a  judgment  against  such  executor,  administrator  or 
guardian  in  his  representative  character. 

§3387.  (3311.)  Property  of  jji^incipal  first  to  be  exhausted.  When 
judgment  shall  be  obtained  against  principles  and  sureties,  as  provided 
in  the  four  preceding  sections,  the  property  of  the  sureties  shall  not  be 
levied  upon  until  that  of  the  principal  shall  be  exhausted,  which  may  be 
evidenced  by  a  return  of  nulla  bona. 

§3388.  (3312.)  Hoio  service  perfected  on  administrator,  etc.  In  all 
cases  where  there  are  two  or  more  executors  or  administrators,  and  one 
A-rt  of  1S57,  p.  Qj,  more  of  such  executors  or  administrators  shall  remove  without  the 
limits  of  this  State,  service  of  any  w^it  or  process  upon  those  remaining 
in  the  State  shall  be  as  effectual  and  complete,  for  all  purposes  whatever, 
as  though  service  had  been  made  upon  all  such  executors  or  administra- 
tors. 


^.1S19.  2-508. 


\ 


SECTION  YI. 


PARTICULAR   FORMS. 


SKCTIf)K. 

'Sj<i.  Form  for  the  recovery  of  real  estate. 
'.>jfM).  For  recovery  of  personal  property. 
3.%1.  For  recovery  on  a  note,  etc. 

3392.  On  policies. 

3393.  For  recovery  on  open  account. 
3."/)4.  F'orni  of  nn  ;ictioii  on  a  judgment. 
.Tj95.  For  breach  of  warranty. 


Section. 
?).',[){].  For  words. 
331)7.  All  yuits  for  slander,  etc. 

3398.  May  accompany  the  words,  etc. 

3399.  Forms  apply  against  execvitors,  etc. 
.3400.  Actions  heretofore  commenced. 
3101.  Abstract  of  title. 


Act  of  DMT,  C. 
p.  490. 


§3389.  (3313.)  Form  for  the  recovery  of  real  estate.     The  form  of  a 
declaration  ff)r  the  recovery  of  real  estate  and  mesne  profits  may  be  as 


follows,  to-wit: 


^CV  r^xTY  \  ^^  "^^^^  Superior  Court  of  ^aid  County. 

The  petition  of  A  B  showeth  that  C  D,  of  said  county,  is  in  posses- 
sion of  a  certain  tract  of  land  in  said  county  (here  describe  the  land,)  to 
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\vln'(;]i  youi-  |)(;titl()ncr  ('Jjilnis  title;;    that  tlio  8ai(l   C  D  has  rocr^ivor]  the 

profits  of  said  land    siintc  tho    day    of  ,  18...,  of    tlic  yearly 

value  of  dollars,  and  refuses  to  d(3liv(!r  said  land  to  your  pf^titioner, 

or  to  pay  him  the  profits  thereof:  when.'foi-e  your  })etitiorier  prays  jiro- 
cess  iiiay  issue  re(piirin<^  th(3  said  C  I)  to  Ix;  and  appear  at  the*  ne-xt  Suj^e- 
rior  Court  to  be  held  in  and  for  said  eounty,  to  answer  your  petitioner's 
complaint. 

See  7  Ga.,  172;  17  Chi.,  3G1 ;  19  Ga.,  124;  20  Ga.,  G59. 

§3390.  (3314.)  For  the  recovery  of  personal  property.     The  form  of  a  Actof  i-,i7.  c. 
deelaration  for   the  reeovery  of  })ersonal  property  may    be   as  follows,  ''•  ^'*^'^- 
to-wit : 


....  County. 


To  THE  Court  of  said  County. 


The  petition  of  A  B  showeth  that  C  D  of  said  county  is  in  possession 

of  a  certain  (liere  describe  the  property)  of  the  value  of  dollars,  to 

which  your  petitioner  claims  title;  that  the  said  C  D  refuses  to  deliver 

the  said    to   your   petitioner,  or   to  pay  him  the  profits   thereof: 

wherefore  your  i^etitioner  prays  process  may  issue  requiring  the  said  C 

D  to  be  and  appear  at  the  next  Court  to  answer  your  petitioner's 

complaint. 

In  suits  brought  under  this  form,  the  verdicts  and  judgments  may  be 
the  same  as  in  actions  of  trover. 

Old  form  may  be  used  :  6  Ga.,  21. 

§3391.  (3315.)  For  the  recovery  of  money  on  note,  etc.     The  form  of 
an  action  to  recover   money  on  a  note,  bill,  bond,  receipt,  or  written  Act  of  1S47,  c. 
promise  of  any  description,  by  adding  a  copy  of  which,  with  the  indor-  ^'  ^^^' 
ser's  name  (if  any)^  and  the  credits  thereon,  and  when  the  action  is  on  a 
bond,  the  breach  from  which  arises,  the  right  of  action  shall  be  set  out 
plainly,  may  be  as  follows,  to-wit: 


>^^    ^  '      VTo  the  Court  of  said  County. 

County.  J 


The  petition  of  A  B  showeth  that  C  D,  of  said  county,  is  indebted  to 

him  in  the  sum  of  dollars,  besides  interest,  on  a  ,  dated  , 

and  due  ,  which  said  C  D  refuses  to  pay  :  wherefore,  your  petitioner 

prays  process  may  issue  requiring  the  said  C  D  to  be  and  appear  at  the 
next Court  for  said  county,  to  answer  your  petitioner's  complaint. 

Promise  to  pay  specific  articles  :  8  Ga.,  51.  Written  promise:  12  Ga.,  615  ;  13  Ga.,  311 ;  IS  Ga.. 
380;  Pritchard  t/"s.  Barlow,  July  term,  1872.  What  suits  may  be  brought  under  this  section:  IS  Ga.. 
378. 

§3392.  Form  of  action  on  policies  of  insurance.  [The  form  of  action 
to  recover  money  on  an  insurance  policy  may  be  the  same  as  is  prescribed 
in  the  preceding  section,  and  it  shall  not  be  necessary  to  set  forth  in  the 
bodv  of  the  declaration,  alleo:ations   of  conditions  other  than  mav  be^  >  .  ,,  ^i^-o 

,-  1    •        ,1  p  'IT'  •!  •  1      ^^    •       ^  "  (a)  ActS  01  lbi2, 

embraced  m  the  lorm  prescribed  in  said  section;   nor  shall  it  be  ueces-p. 3S. 
sary  to  attach  a  copy  of  what  may  be  written,  or  printed  upon  the  policy, 
except  what  appears  upon  the  face  and  in  the  body  of  the  policy.]     (a.) 

§3393.  (3316.)  For  recovery  of  money  on  open  account.     The  form  of  Act  of  1S47,  c. 
an  action  on  an  account  may  be  as  follows,  to-wit :  ^'  ^'''■^* 


588  PAKT  111.— TITLE  IL— CHAPTER  III. 

Particular  cases. — Particular  forms. 

Georgia,      \.p^^  ^^^^^  Couht  of  said  County. 

County.  ) 

T\w  pot  it  ion  ot'  A  ]>  showetli  that  C  T>,  of  said  county,  is  indebted  to 
vour  petitioner  dollars,  on  an  account,  as  will. fully  appear  by  refer- 
ence to  a  bill  of  particulars  hereto  annexed,  which  account  the  said  C  T> 
refuses  to  })ay :  wherefore,  yoiu-  })otitioner  prays  process  may  issue  requir- 

inu"  the  said  C  D  to  be  and  appear  at  the  next   Court,  to  answer 

vour  petitioner's  complaint. 

What  ai'tion?  uihUm-  this  sootion:  10  (In.,  3GS  ;  20  Ga.,  426.  Proof  of  ppeeial  contract  admissible 
when  the  bill  of  particular;?  sets  out  fully  the  terms  of  the  contract:  32  Ga.,  542. 

Act  of  1547,  c.       i^3394.  (3317.)   On  a  judgment.     The  form  of  an  action  to  recover 
p.  491.  money  on  a  judgment  may  be  as  follows,  to-wit: 

teorCtU  ,      ^rp    ^^^  Court  of  said  County. 

County,  j 

The  petition  of  A  B  showeth  that  C  D,  of  said  county,  is  indebted  to 

your  petitioner  the  sum  of  dollars,  besides  interest,  on  a  judgment 

(obtained  by  your  petitioner  against  the  said  C  D,  at  a  (name  the  Court) 

held  on  the  day  of  ,  18...,  in  the  (county,  district,  or  town,)  of 

,  in  the  State  of  ,  as  will  fnlly  appear  by  reference  to  an  exem- 
plification of  the  j^roceedings  in  said  case ;  that  the  said  judgment  is 
unsatisfied,  and  that  the  said  C  D  neglects  to  pay  the  same:  wherefore, 
your  petitioner  prays  process  may  issue  requiring  the  said  C  D  to  be  and 

appear  at  the  next  Court  to  be  held  for  the  county  of   ,  then 

and  there  to  answer  the  plaintiff*'s  complaint. 
Aetof  1S47,  c.       §3395.  (3318.)  Breach  of  ivarranty.     The  form  of  an   action   for  a 
ik^.'  breach  of  warranty  in  a  deed  may  be  as  follows,  to-wit : 

n  '    "^      >To  THE  Court  of  said  County. 

County.  J 

The  petition  of  A  B  showeth  that  C  D,  of  said  county,  is  indebted  to 

him  in  the  sum  of  dollars,  for  this:  that  on  the  day  of  , 

18...,  the  said  C  D  executed  to  your  petitioner  a  warranty  deed  to  a  cer- 
tain tract  of  land  (here  describe  the  land),  for  the  sum  of  dollars, 

paid  by  your  petitioner  to  the  said  C  D ;  that  your  petitioner  has  been 
evicted  from  said  lot  of  land,  and  that  the  said  G  D  refuses  to  indemnify 
your  petitioner  for  his  damages  in  that  behalf:  wherefore,  your  petitioner 
prays  process  may  issue  requiring  the  said  C  D  to  be  and  appear  at  the 
next  Court  for  said  county,  to  answer  your  petitioner's  complaint. 

Act  of  184"  c        §339G.  (3319.)  Form  of  an  aetionfor  wo7'ds.     The  form  of  an  action 

p.  492.       '      for  words  may  be  as  follows,  to-wit : 

\i  '    '      I  To  the  Honorable Court  of  said  County. 

The  petition  of  A  B  showeth  that  C  D,  of  said  county,  has  injured  and 
damaged  your  petitioner  in  the  sum  of dollars,  by  fidsely  and  mali- 
ciously saying  of  and  concerning  your  petitioner,  on  the day  of , 

18...,  the  following  false  and  malicious  words,  to-wit:  (here  give  the 
words):  wherefore,  your  2:)etitioner  prays  process  may  issue  requiring  the 

said  C  D  to  be  and  appear  at  the  next Court  to  be  held  in  and  for 

gaid  county,  then  and  there  to  answer  your  petitioner's  complaint. 

§3397.  (3320.)  Apply  to  all  nuiUi  for  slander.  All  suits  for  slander 
may  be  prosecuted  under  the  last  preceding  form  of  action,  and  the  writ 
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or  the  v(!nue. 


Kv^'rvtliiii^  olse  luute- 


or  complaint  shall  bo  docirncd  and  licld  ,sufl)f;iontly  toolinlcfal  and  full,  if 

it  follows  .sa(;li  form  without  rnat(;rial  vai'iation. 

rial  for  the  maintenance  of  the  action  may  b(i  .suj)]jlied  by  proof. 

Sec  18  Gil.,  52;  19  Ua.,  588. 

§3;508.  (3321.)  May  acrmmpmnj  the  rrorfh,  cJc.  When  the  hint  ]>ro- 
ceding  form  of  action  in  ado])k'd,  (lie  ])hiin(iir  may  accomj)any  the  words 
set  forth  by  such  explanatory  innuendoes  as  will  serve  to  state  the  cause 
of  action  distinc'tly. 

§3399.  (3322.)  Apply  to  exccutor.s,  etc.  The  forms  of  action  hcn-inbe- 
fore  prescrilK'd  may  be  used  iu  cases  for  or  against  executors,  adjninistra- 
tors,  and  other  trustees. 

§3400.  (3323.)   Actions  heretofore  commenced.     In  all  actions  which 
have  been  heretofore,  or  may  be  hereafter  commenced  in  the  forms  J)re- Act  of  l%0.  p. 
scribed  by  this  Code,  the  evidence  admissible  and  the  form  of  the  venb'ct'*'^* 
shall  be  the  same  as  though  said  actions  had  been  commenced  and  prose- 
cuted under  the  forms  existing  and  in  use  by  the  common  law. 

§3401.  (3324.)  Abstract  of  title.    To  the  declaration  prescribed  by  this  Act  of  i860,  p. 
Code  for  the  recovery  of  land  and  mesne  profits,  the  plaintiff  shall  annex '^■^' 
an  abstract  of  the  title  relied  on  for  such  recovery. 

General  Notf .— AVhat  causes  of  actions  are  within  Act  of  1847:  8  Ga.,  51;  10  Ga.,  36S,  563  ;  12 
Ga.,  615;  18  Ga.,  811 ;  19  Ga.,  588.  These  forms,  how  ninendable:  10  Ga.,  308:  18  Ga.,  311.  What 
amendments  under  this  Act:  18  Ga.,  311;  14  Ga.,  384:  18  Ga.,  52,  399:  20  Ga.,  659;  22  Ga.,  586.  Suffi- 
cient to  set  out  cause  of  action  under  these,  and  all  things  else  necessnry  may  be  supplied  by  proof: 
13  Ga.,  311 ;  22  Ga.,  586.    Statutory  forms  construed  strictly :  18  Ga.,  52,  283,  318. 


CHAPTER  IV. 


OF  THE  VENUE. 


Section. 

3402.  Civil  cases  at  law — where  tried. 

3403.  Land  suits— where  tried. 

3404.  Suits  against  co-obligors,  etc. 

3405.  Against  mnkers  and  indorsers. 

3406.  Against  railroad  companies. 

3407.  Lessees  mny  be  sued. 

3408.  Suits  against  insurance  companies. 

3409.  Service  of  process. 


Section, 

3410.  Suits  against  express  companies. 

3411.  Service — how  perfected. 

3412.  President's  name  to  be  posted. 
3418.  Banks — where  sued. 

3414.  How  served. 

3415.  Subsequent  proceedinga. 

3416.  Against  non-residents. 

3417.  Scire  facias  against  bail. 


§3402.  (3325.)   Civil  cases  at  lata.     All  civil  cases  in  law,  (except  as 
hereinafter  provided,)  shall  be  tried  in  the  county  wherein  the  defendant  U^^^h  3605 
resides. 

Stated  in  34  Ga.,  509,  523.       f 

'§3403.  (3326.)  Suits  respecting  titles  to  land.  All  suits  respecting  the 
title  to  lands  shall  be  tried  in  the  Superior  Court  of  the  county  wherein 
the  land  lies. 

Equity  case,  not  civil  case  under  Constitution  of  1798:  3  Kelly,  575;  4  Ga.,  571 ;  12  Ga..  77.  Bill 
to  set  aside  sale  of  land  and  cancel  deed  on  ground  of  fraud  is  not:  34  Ga..  53.  Bill  to  require 
defendant  to  execute  title  to  land  on  the  ground  of  fraudulent  procurement  of  such  title,  not  "suit 
respecting,"  etc. :  37  Ga.,  346.    See  provision  in  Constitution. 

§3404.  (3327.)   Joint  contractors^  partners^  etc.     Joint,  or  joint  and 
several  obligors  or  promisors,  or  joint  contractors,  or  copartners,  residing  ^*^" 
in  different  counties,  may  be  sued  as  such  in  the  same  action  in  either 
county  in  which  one  or  more  of  the  defendants  reside. 

As  to  joint  trespassers,  see  Constitution. 

§3405.  (3328.)  Ilaher  and  indorser.     "When  a  maker  and  indorser  of 
a  promissory  note  reside  in  different  counties,  they  may  all  be  sued  in  the  ^^^^2. 3353, 
same  action  in  the  county  where  the  maker  resides. 
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.  , 5-U06.  (33*29.)  Ifaj'h^oad  Conij^auics.    All  rnilroacl  ooniTxinios  shall  be 

Act  of  l^cv^- .'y>.   ,.   •  ,  ^  ,  .  •I'll  /»         •  •    •  1 

i>._iM.  Aot  of  hablo  to  bo  sikhi  in  any  oouuty  iii  AVliicU  tuc  cause  ot  action  onginatedj 

***'  ^"^        by  any  one  \vlio8e  poi-^on  or  property  has  been  injured  by  such  railroad 

U)  Act  of iS6i>.  com})any,  their  officers,  ai2;ents,  or  employees,  for  the  pur[)ose  of  recover- 

P-i-**  ing  damages  for  such  injiuy;  and  also  on  all  contracts  [made  or]  (a)  to 

ril  be  perlbrmed  in  the  county  wliere  the  suit  is  brought. 

Act  of  1S55-6  does  not  Rvv\y  io  W.  .'c  A.  11.  B.:  23  Ga...  43i>.  Under  Act.  of  1850,  (C.  p.  -ITo :)  21 
Ga,.  .vVi.  Suit  for  bro.-u'h  of  oontrnct  prior  to  Aot  of  1859:  30  (r;i..,  135.  Act  of  1850,  how  far  repealed 
by  Codo:  ;v>  Cta.,  1M._  Injury  by  lunul  rars:  38  Ga.,  222.  Suit  against  M.  &,  W.  P.  K.  11.,  where  cauije 
oi'action  oriirinated  in  Ahibania  :  3U  Ua..  554. 

§3407.  (3330.)  Lessees  Unhh  to  suit,  [The  lessees  of  any  railroad,  or 
i!n. 'J'^^^^iJ'A^il'  ^^^^  person,  or  persons,  or  company  having  possession  of  the  same,  shall 
161^^"" *'^'  *'"    ^^  liable  to  suit  of  any  kind  in  the  same  Court  or  jurisdiction  as  the 

lessors  or  OAvners  of  the  railroad  Avere  before  the  lease.]     (a.) 

§3408.  (3331.)   Suits  agdinst  insurance  companies,     [Whenever  any 

pei'son  may  have  any  claim  or  demand  upon  any  insurance  company 

having  agencies,  or  more  than  one  place  of  doing  business,  it  shall  be 
(b'»Aot.'=  of  1861.  lawful  for  such  person  or  persons  to  institute  suit  aixainst  said  insurance 
of  1S62- '63,' p."  company  within  the  county  where  the  principal  ofhce  of  such  company 
^^^*  is  located,  or  in  any  county  where  said  insurance  company  may  have  an 

agency,  or  place  of  doing  business,  was  located  at  the  time  the  cause  of 

action  accrued,  or  the  contract  w^as  made,  out  of  which  said  cause  of  action 

arose.]     (b.) 

§3409.  (3332.)  Service^  hoiv  perfected.    [In  all  such  suits,  service  shall 

be  effected  upon  such  insurance  company  by  leaving  a  copy  of  the  bill  or 
(c)  Act?  of  1861,  ^vrit  with  the  agent  of  the  company,  if  any ;  if  no  agent  should  be  in  the 
oFis62-"(53,  p! "  county,  then  at  the  agency  or  place  of  doing  business,  or  where  the  same 
■^'^  *  was  located  at  the  time  such  cause  of  action  accrued,  or  the  contract  was 

made,  out  of  which  the  same  arose.]     (c.) 

§3410.  (3333.)  Express  companies^  venue.     [The  Court  sitting  in  the 

county  where  goods  are  received  for  shipment,  or  where  groods  are  to  be 
(fl)  Acts  of  1862-  1  r    *^     1      1    11  1  •      •    ^'  1.'  n  •  i  •  i 

'oii.  p.  U32.  Acts  delivered,  shall  have  jurisdiction  over  all  express  companies,  which  now 

oMsd^-'e-j,  p.    ^^y  Qp  j-^^y  hereafter  do  business  in  this  State,  and  the  judgment  shall 
bind  all  the  property  of  said  companies.]     (d.) 

§3411.  (3334.)  Express  companies  may  he  sued,  how.     [Such  express 

companies  may  be  eifectually  sued  in  any  proceeding  at  law  or  equity 

against  them,  (in  all  cases  where  their  chief  officer  does  not  reside  in  this 

{  )  k  is  fi8^?  *^'^^^'j)  ^^7  leaving  the  bill,  writ,  subpoena,  attachment,  or  other  original 

'63,  r.j62.  Acts  process  necessary  to  commence  the  same,  at  any  of  the  offices  of  such 

222.     "   '^*     company  doing  business  in  this  State,  or  by  serving  the  same  upon  any 

agent  of  said  company  within  this  State,  and  the  judgment  or  deoree 

obtained  in  cases  so  commenced  shall  bind  the  property  of  the  defendant 

as  fully  as  though  service  had  been  effected  on  the  president  or  other 

chief  officer.]    (e.) 

On  thia  section:  37  Ga.,  397. 

§3412.  (3335.)  Na;n%e  of  chief  officer  to  he  posted.     [When  the  chief 

(f)  Act>»  of  1862-  ^^^^^'^^  ^^  ^^"y  express  company  shall  reside  in  this  State,  it  shall  be  the 

f* isfi.-^  w  ^''^  ^^^^^y  ^^  ^^^^'^*  com])any  to  post  in  a  public  and  conspicnous  place,  at  each 

222.         '  *    office  wliere  it  transacts  business,  the  name  of  its  president  or  other  chief 

oilicer,  on  w^liom  service  can  be  perfected  in  this  State;  otherwise, service 

i.'uide  a.s  provided  for  in   the  preceding  section  shall  be  deemed  sufficient 

and  proper  service.]     (f.) 

§3413.  (3336.)  Banks,  v:here  sued.     [It  shall  be  lawful  to  sue  any  of 
the  incorporated  banks  of  this  State,  in  any  county  thereof,  for  any  acts 
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of  their  agents,  where  sjiid  })aiil<H  or  corporations  may  now  liavc,  or  ^i^'-^e-^^^^^.,^  .^^2. 
after  may  estal)]ish,  an  a;:^en(;y.]     (g.)  '*'"'<  v\>.  i^i.  i<52. 

§3414.  (3337.)  kc/rvicc  of 'procj'.HH.  [Service  of  the  process  upon  t}ie,h;Acuofigr.2- 
agent  of  any  .such  })ankH  shall  he  as  legal  and  c;ff(;(;tual  Jis  if  .served  on  the '''•'•  i'"- ^'^'>  ^*^-- 
president,  cashier,  or  bank  at  its  usu;il  place  of  business.]     (h.) 

§3415.  (3338.)  Proceedw/jH.    [When  such  process  is  served  upon  §uch 
agent,  tlie  proceedings  thereafter  shall  l)e  conformable  to  the  provisions  ^)^':i)Acinr>f\i>f)2' 
existing  laws  in  suits  against  })!nd<s;  and  the  judgment,  when  obtained, '*^'' M'-I''^- ^'^^• 
shall  be  as  binding  and  clfectual  as  judgments  against  banks  now  are  by 
law.]      (a.) 

§3416.  (3339.)   Citizens  of  another  ^Ude.     A  citizen  of  another  State,  ?^^^yji^ 
passing  through  this  State,  may  be  sued  in  any  county  thereof  in  which 
he  may  happen  to  be  at  the  time  when  sued. 

Stated  in  18  Ga.,  GOO. 

§3417.  (3340.)  Scire  facicts  against  bail.  Scire  facias  against  bail 
must  issue  from,  and  be  returnable  to,  the  Court  in  which  tlie  original 
judgment  was  obtained. 

[The  law  relating  to  bail,  beginning  with  section  (3341)  and  ending 
.with  section  (3369),  is  repealed  by  the  Constitution  of  18G8,  Article  L, 
section  18.] 


CHAPTEK  V. 


BxVIL    IN    CIVIL    CASES. 


ARTICLE  I. 


BAIL  IN  ACTIONS    FOE  PERSONALTY. 


3418.  Bail  in  trover. 

3419.  Affidavit  and  proceedings. 


Secttox. 
3-120.  Bail  pending  the  suit,  etc. 


§3418.  (3370.)  Bail  in  trover.  Where  any  pei'son  who  is  about  to 
commence  an  action  or  &uit  at  law,  or  in  equity,  for  the  recoveiy  of  per- 
sonal property,  shall  require  bail,  such  person,  his  agent,  or  attorney, 
shall  make  affidavit  that  the  property  is  in  the  possession,  custody,  or 
control  of  the  defendant,  and  that  he  has  reason  to  apprehend  that  the 
said  personal  property  has  been  or  will  be  eloigned  or  moved  away,  or 
will  not  be  forthcoming  to  answer  the  judgment,  execution,  or  decree 
that  shall  be  made  in  the  ease ;  and  shall  also  state  in  his  affidavit  the 
value  of  the  same,  and  the  amount  of  hire  claimed,  if  any,  and  add  that 
he  does  verily  and  bona  fide  claim  said  personal  property,  or  some  val- 
uable interest  therein. 

§3419.  (3371.)  Affidavit — ^hoic  filed,  and  subsequent  proceedings.  When 
such  affidavit  is  made  as  prescribed  in  the  preceding  section  it  shall  he 
filed  in  the  clerk's  office  of  the  Court  to  which  said  petition,  bill,  or  other 
process  may  be  returnable,  and  a  copy  thereof  affixed  to  the  original  peti- 
tion, bill,  or  process,  and  to  the  copy  or  copies  thereof,  and  it  shall  be  the 
duty  of  the  sheriff,  or  other  lawful  officer  serving  such  petition,  bill,  or 
other  process,  to  take  a  recognizance,  payable  to  the  plaintiff  or  com- 
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j^lainaiit.  with  o-ood  socnrity,  in  double  the  amount  sworn  to,  for  the 
iortliooniing  ot'  such  personal  property  to  answer  such  judgment,  execu- 
tion, or  decree  as  may  be  rendered  or  issued  in  the  ease,  and  such  security 
shall  be  bound  for  the  payment  of  the  eventual  condemnation  money, 
for  which  jndgment  may  be  signed  up  against  the  defendant,  and  said 
securitv  and  execution  had  thereon  without  further  proceeding. 

§;U*20.  (3372.)  Bail  pending  the  action — replevy  of  propertij.  When 
such  allldavit  shall  be  made  during  the  pendency  of  such  suit  or  action, 
a  eopy  thtnxn^f,  and  of  the  ])rocess  or  subp^^na,  shall  be  served  in  like 
manner  by  the  sheriif  or  other  lawful  officer,  and  security  taken  as 
required  in  the  preceding  section,  and  upon  the  defendant  failing  to  give 
such  security,  whether  the  affidavit  be  made  at  the  connnencement  of  i\\Q 
suit  or  pending  the  same,  the  property  shall  be  seized  and  taken  by  the 
sheriif  or  other  lawful  officer,  and  delivered  over  to  tlie  ])laintiff  or  com- 
plainant, his  agent  or  attorney,  upon  his  entering  into  like  recognizance, 
Avith  security ;  and  if  such  property  is  not  to  be  found,  and  cannot  be 
seized  and  taken  by  such  sheriif  or  other  lawful  officer,  the  defendant 
shall  be  committed  to  jail,  to  be  kept  in  safe  and  close  custody  until  the 
said  personal  property  shall  be  produced,  or  until  he  shall  enter  into 
bond,  with  good  security,  for  the  eventual  condemnation  money. 


CHAPTER  VI. 


OF  MAKING  PARTIES  PENDING  ACTION. 


Skction. 
3421.  Parties  mnrlc  on  motion. 
34-22.  AVhen  defendant  dies. 
3423.  When  executor?,  etc..  die. 
^24.  How  made  in  claim  ciises. 

3425.  Appeal  when  party  dies. 

3426.  Appeal  revives  action. 

3427.  "When  garnishee  dies. 

3428.  "When  executor,  etc..  is  removed. 

3429.  Contents  of  scire  facias: 


Section. 
34.']0.  How  issued  and  served. 

3431.  Service  in  different  counties. 

3432.  AVlien  non-resident  dies. 

3433.  AVhcn  feinale  marries. 

3434.  When  both  parties  die. 
3485.  On  death  of  usee. 

3436.  Successor  of  trustee. 

3437.  Execution  against  female  defendant. 


Act  of  1859,  p. 


?^>48,  3439. 


Act  of  18.50,  p, 
49. 


§3421.  (3373.)  Parties  made  on  motion.  When  a  plaintiff  or  com- 
plainant in  any  cause  now  or  hereafter  pending  shall  die,  the  executor  or 
administrator  of  such  plaintiff  or  complainant  may  be  made  parties  on 
UKjtion,  to  be  made  in  writing,  of  which  the  defendants,  or  their  counsel, 
shall  have  notice. 

Ko  imparlance  allowed  on  such  motion :  See  old  rule  45.    See,  also,  old  rule  65,  and  17  Ga.,  185. 

§3422.  (3374.)  Party  defendant — how  and  when  made.  In  case  the 
defendant  shall  die  pending  a  suit  at  law,  or  in  equity,  the  plaintiff  may 
sue  out  a  scire  facias  immediately  after  the  expiration  of  twelve  months 
from  the  probate  of  the  will  or  granting  of  letters  of  administration, 
rc^j airing  such  executor  or  administrator  to  appear  and  answer  to  the 
said  cause. 

§3423.  (3375.)  Successor  of  executor^  etc.y  may  he  made  party.  Upon 
the  death  of  any  executor,  administrator,  or  guardian,  or  upon  the  revo- 
cation of  his  letters  testamentary,  of  administration,  or  guardianship,  as 
the  case  may  be,  ])ending  suits  at  law  or  in  equity  by  or  against  such 
executor,  administrator,  or  guardian,  as  such,  and  sueh  death  or  removal 
being  suggested  of  record,  a  scire  facias  may  issue  to  make  the  successors 
of  such  deceased  or  removed  person  a  party  at  any  time  after  liis  appoint- 
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mcnt  juul  (jualirication,  iriHtoad  ol  the  dccea.sed  or  rcmovwl  exocjutor,  ^/<i^is.  2r.i3, 
acini ini.strator,  or  ^iianJian. 

§3124.  (337G.)  Fariks — /w;z/;  made  indaira  caneH.  In  all  ca.sc.s  where 
a  claim  shall  be  interposed  to  property  levied  upon  by  virtue  of  a  fieri 
facias  or  attachment  from  any  of  tlu;  Courts  of  tin's  State,  in  fiivor  of 

11-  11-  ^  *i         1    •    i.'iV      1     1 1  Act  of  1S36.  C. 

one  or  more  persons,  and  pendni^  sucn   c;laim  one  ot  tiK;  plaintitls  sliall  i,,?,:;^, 

die,  the  case  shall  proc^'cd  in  the  name  of  the  survivor,  and  on  the  death 

of  the  last  or  only  plaintiff,  the  executor  or  administrator  of  such  deectased 

may,  on  motion,  be  made  a  party  instanter,  and  said  case  shall  proceed 

without  further  delay. 

Where  claimant  dies,  his  representative  made  party  :  See  rule  of  Court  No.  14. 

§3425.  (3377.)  Ajipeal  when  party  dies  before  it  is  entered — -judr/ment 
where  no  appeal  is  entered.  When  either  the  plaintift'  or  defendant  shall 
depart  this  life  pending  a  trial,  or  after  a  cause  has  been  tried,  and  before 
the  expiration  of  the  time  within  which  such  party,  if  living,  might  enter 
an  appeal,  and  no  appeal  shall  have  been  entered,  the  legal  rc])resenta- 
tives  of  such  party  dying  may  enter  an  appeal  within  thirty  days  from 
the  time  such  executor  or  administrator  shall  have  been  qualified  ;  and 
if  such  appeal  is  not  entered  within  the  time  herein  prescribed,  judgment 
may  be  entered  and  execution  issued  as  though  the  deceased  party  was 
in  life,  without  making  the  representative  a  party. 

See  1  Kelly,  475. 

§3426.  (3378.)  Appeal  revives  the  suit.  When  an  appeal  shall  be 
entered  as  provided  in  the  preceding  section,  it  shall  not  be  necessary  to 
revive  such  suit  by  scire  facias,  but  it  shall  be  revived  by  the  party 
appealing  giving  notice  to  the  adverse  party  within  thirty  days  from  the 
time  of  entering  such  appeal,  and  when  a  defendant  shall  appeal,  said 
cause  shall  stand  for  trial  on  the  appeal  docket  at  the  first  term  of  the 
Court  after  the  expiration  of  twelve  months  from  the  qualification  of 
such  executor  or  administrator. 

§3427.  (3379.)  Representatives  of  guardians  may  he  made  parties. 
When  any  person,  after  being  summoned  as  garnishee,  shall  die,  either 
before  or  after  answer,  the  executor  or  administrator  of  such  person  shall 
be  made  a  party  by  scire  facias  in  the  usual  way. 

§3428.  (3380.)  Administrator  de  bonis  non  may  be  made  painty.     In 
case  of  the  death  or  removal  from  office  of  any  such  executor  or  admin-  y^l~ll  ^^^^'  ^ 
istrator,  pending  such  proceeding  as  prescribed  in  the  preceding  sections, 
an  administrator  de  bonis  non  may  be  made  a  party  in  like  manner. 

See  30  Ga.,  775;  Weeks  vs.  McGill,  July  term,  1872. 

§3429.  (3381.)  Contents  of  scire  facias.  All  writs  of  scire  facias,  for 
the  purpose  of  making  parties  to  any  suit  at  law  or  in  equity  pending  in 
the  Superior  Courts  of  this  State,  shall  be  issued  by  the  clerk  of  said 
Court,  in  Avhich  it  shall  be  sufficient  for  such  clerk  to  state  the  names  of 
the  parties,  the  term  of  the  Court  to  which  said  cause  was  made  return-  Act  of  iS4i.  c. 
able,  and  the  name  of  the  suit  or  action,  requirino-  the  partv  to  show 
cause  why  he  should  not  be  made  a  party  to  said  cause,  without  setting'^'^"^  '  ^"* 
fbrth  the  substance  of  the  bill  or  declaration,  or  the  proceedings  thereon. 

§3430.  (3382.)  Scire  facias — how  issued  and  served.  All  writs  of 
scire  facias,  to  make  parties,  shall  be  issued,  directed,  and  served,  and 
returned  as  provided  in  sections  3607  and  3608. 

§3431.  (3383.)  Scire  facias  against  parties  in  different  counties.     Ii^  \ct  of  is4-5  c 
cases  where  there  are  several  parties  to  be  served  with  scire  facias,  andp.47o. 
38 
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Act  of  i:i>\  C. 
p.  472. 


Art  of  1859,  p. 
4-S. 

?1492. 


(i\)  Act  of  24th 
Feb.,  1873. 


any  one  or  nu^re  oi^  tlioiu  reside  out  of  the  State  or  county  in  which  the 
suit  is  jHMulinir,  a  service  upon  those  residing  in  the  county  where  the 
suit  is,  and  a  return  that  the  others  are  not  to  be  found,  shall  be  sufficient 
to  aiuhori/.e  the  making  of  the  representatives  of  the  deceased  plaintiff 
or  defentlant  parties,  so  as  to  authorize  the  original  suit  in  the  name  of 
the  parries  so  made,  to  proceed  to  trial  and  judgment  as  though  all  such 
jxirties  had  been  served  with  scire  facias. 

^o4.3*2.  (3384.)  Bcprcsentatire  of  non-resident  defendants — Jiow  made 
parties.  In  all  ca^es  where  a  defendant  duly  served  with  process,  or  sub- 
jvvna  in  any  ease  at  law  or  equity,  shall  reside  out  of  this  State,  or  shall 
remove  therefrom  during  the  pendency  of  said  cause,  and  the  plaintiff  or 
complainant  shall  die,  his  legal  representatives  shall  be  made  parties  on 
motion  and  without  notice. 

§3433.  (3385.)  Husband  of  female  party  may  he  joined  on  the  record. 
"When  a  feme  sole  being  plaintiff  or  defendant  shall  marry  pending  any 
suit  at  law,  or  in  equity,  the  same  shall  not  abate  by  reason  of  such  inter- 
marriage, but  the  same  being  suggested  of  record,  such  cause  shall 
]n'(^cced  in  the  name  of  the  husband  and  wife,  either  as  plaintiffs  or 
defendants,  as  the  case  may  be. 

Stated  in  27  Ga.,  402. 

§3434.  (3386.)  Parties — hoio  made  when  both  die.  When  both  plain- 
tiff and  defendant  die,  before  a  scire  facias  issues  to  make  parties,  the 
action  does  not  abate,  but  .sczVe  facias  may  issue  on  the  motion  of  the 
representative  of  either  party  against  the  representative  of  the  other,  and 
the  cause  proceed. 

Where  both  parties  die :  2  Kelly,  81. 

§3435.  (3387.)  Representatims  of  usee  may  be  made  parties.  On  the 
death  of  the  usee,  his  representatives  must  be  made  parties,  as  herein- 
l^efore  provided,  before  the  cause  can  proceed,  even  in  a  claim  case. 

Stated  in  3  Kelly,  159;  6  Ga.,  100. 

§3436.  (3388.)  Successors  of  trustees  may  be  made  parties.  On  the 
death  of  a  trustee  or  receiver,  pending  a  suit  to  which  he  may  be  a  party 
as  such,  the  same  does  not  abate,  but  his  successor  may  be  made  a  party 
thereto  by  scire  facias,  and  said  cause  proceed  to  judgment. 

§3437.  (3389.)  Execution  against  female  defendants.  On  the  death  of 
[of  a  male  defendant,  or  on  the  death]  (a)  or  marriage  of  a  female  defend- 
ant, after  final  judgment,  when  no  execution  has  been  issued  previous  to 
such  death  or  marriage,  execution  may  issue  as  though  such  marriage  or 
death  had  not  taken  place. 

Stated  in  28  Ga.,  71. 


CHAPTER  VII. 

ABATEMENT,  RETRAXIT,  DISMISSAL  AND  RENEWAL  OF  ACTIONS. 


Skction. 
34;«.  Suits  not  abated  by  death, 
34-%.  >s'or  removal  of  executor. 

3440.  Nor  death  of  one  {idministrator. 

3441.  Nor  of  co-defendant. 

3442.  Nor  when  some  are  not  liable. 


Skctton. 

3443.  Suits  against  sheriff  survive. 

3444.  Death  may  be  suggested. 

3445.  liatraxii  defined.  ^ 

3446.  JJiffers  from  dismissal,  etc. 

3447.  Suits  may  be  dismissed. 


Act  of  17GC'.  C. 
p.  472. 


§3438.  (3390.)  When  action  d.oes  not  abate.    No  suit  shall  abate  by  the 
death  of  either  party,  where  such  cause  of  action  will  in  any  case  survive 
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to  or  against  the  legal  rcprcHcntatives  of  the  deccaH(xl  party,  eitlior  in  tlie^g^^ 
same  or  any  other  form  of  ac^tion. 

Death  of  x'rJRcirial  in  horul  of  t,rft!i,f-:iir(!r  of  poor  pchrjol  fnn<\ ;  13  Ga„  502.  Action  for  brfjach  of 
<ioritrii(;t  ,soirviv(!S  :  iiO  (Ja,.,  8()().  Dcialh  of  one  of  several  caveators  la  a  Will :  35  (ia.,  102;  Finrilayo*. 
l>oe  ex  dam.  Artopo,  January  tcnn,  1873. 

§3439.  (3391w)   Suits  ac/dinst  removed  executor  do  not  aboie.    When 
letters   testamcnfeiry  may  be   revoked  and   an  intestarjy  for   any  eause^^2-'.i3,  zots, 
declared,  no  suit  hy  or  against  the  removed  executor  shall  ahate,  aii"^!  the-^^^- 
newly-appointed  administrator  can  be  made  a  party  ]>]airitifr  or  defendant 
in  his  stead. 

§3440.  (3392.)  Death  of  one  of  several  administrators  does  not  abate 
suit.  An  action  against  two  joint  administrators  or  executors  does  not 
abate  by  the  death  of  one,  but  proceeds  against  the  survivor. 

§3441.  (3393.)  Death  of  co-defendant.  On  the  death  of  the  co-<lefend- 
ant  in  any  action  of  ejectment,  made  such  after  the  commencement 
thereof,  the  action  may  proceed  against  the  surviving  defendant  without 
making  the  representative  of  the  deceased  co-defendant  a  party. 

Stated  in  13  Ga.,  282. 

§3442,  (3394.)   One  of  several  defendants  not  being  liable.    An  action 
against  several  persons  does  not  abate  where  it  appears  that  some  of  the  '^'^^ 
defendants  are  not  liable,  but  may  proceed  against  those  who  are  liab>le. 

Proceeds  against  those  liable :  18  Ga.,  609 ;  36  Ga.,  404. 

§3443.  (3395.)  Sidts  against  sheriff  survive  his  death.  An  action  against 
a  sheriff  for  an  escape  out  of  process  shall  not  abate  on  the  death  of  such 
sheriff,  but  shall  survive  against  his  securities  and  legal  representatives. 

stated  in  1  Kelly,  514. 

§3444.  (3396.)  Death  of  one  of  several  defendants.     In  all  cases  which 
have  been  or  may  be  commenced  in  any  of  the  Courts  of  this  State,  at 
law  or  in  equity,  against  two  or  more  defendants,  one  or  more  of  whom  Act  of  1859,  p. 
have  died,  or  may  die  pending  said  case  or  cases,  it  shall  and  may  be  law-  *^' 
ful  for  the  plaintiff  or  complainants  to  suggest  said  death  of  record,  and  ^334S. 
to  proceed  in  the  trial  of  said  case  or  cases,  against  the  surviving  defend- 
ant, to  the  extent  of  their  respective  liabilities. 

See  12  Ga.,  30;  18Ga.,  610;  24  Ga.,  137  ;  22Ga.,  555;  36Ga.,  404;  Bullock  tv?.  May,  January 
term,  1873. 

§3445.  (3397.)  Retraxit.  A  retraxit  is  the  open,  public  and  voluntary 
renunciation  by  the  plaintiff,  in  open  Court,  of  his  suit  or  cause  of  action, 
and  if  this  is  done  by  the  plaintiff,  and  a  judgment  entered  up  thereon  by 
the  defendant,  the  plaintiff's  right  of  action  is  forever  gone. 

Retraxit  defined:  dismissal  does  not  amount  to  retraxit:  6 Ga.,  432,  Dismissal  is  no  bar — 
"when  :  6  Ga.,  432;  10  Ga.,  322.  lletraxit  by  previous  plaintiff  as  a  defense  to  scire  facias  to  make  a 
party  plaintiff:  28  Ga.,  435. 

§3446.  (3398.)  Differs  from  dismissal.  A  retraxit  differs  from  a  non- 
suit, dismission,  or  discontinuance,  in  this :  A  retraxit  is  positive  and 
conclusive  of  the  plaintiff's  right  of  action,  while  a  non-suit,  dismission, 
or  discontinuance,  is  negative,  and  the  plaintiff  may  recommence  his  suit 
on  the  payment  of  costs. 

§3447.  (3399.)  Actions  may  be  dismissed  at  any  time.    The  plaintiff  in     ^  ,r  i^j,..  p 
any  action,  in  any  Court,  may  dismiss  his  action  either  in  vacation  or  p.  475' 
term  time,  and,  if  done  in  term  time,  the  clerk  or  Justice  shall  enter  such 
dismissal  on  the  docket. 

Suit  may  be  dismissed — when:  7  Ga.,  191;  8  Ga.,  463;  34  Ga.,  572;  37  Ga..  566;  Barnes  vs.  Brll- 
lups,  January  term,  1873  ;  Peeple?  vs.  Root :  Jh.  Where  party,  subsequent  to  decision,  dismisses 
action,  no  writ  of  error  :  7  Ga.,  79.  227 ;  9  G.a.,  207 :  33  Ga.,  205.  Dismissal  of  "  bail  process  and  bail 
at  commencement  of  action  "  construed :  29  Ga.,  392. 

Rf.tnstatrmhxt  of:— 2SGa.,  73:  29Ga.,29;  30Ga.,191;  31  Ga.,  210;  34Ga„  388;  35  Ga..  45:  37 
Ga.,  588;  Rice  va.  Ross,  January  term,  1873. 
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TITLE  III. 

OF  DEFENSES  AND  PEOCEEDINGS  PENDmG  ACTIOK 


Chapter  1. — Of  Defenses,  Pleas,  etc. 
Chapter  2. — Of  Amendments. 
Chapter  3. — Of  the  Froductlon  of  Pajyers. 
Chapter  4. — Of  Continumwes. 
Chapter  5. — Of  Garnishments. 


CHAPTER  I. 

DEFENSES,   PLEAS,   ETC. 


Article  1. — General  Provisions. 
Article  2. — Particular  Pleas. 


AETICLE  1. 
geis^eeal  provisions. 


SRCTIOy. 

344S.  Judgment  without  jury. 
3449.  "Who  may  verify  plea. 
345'J.  How  sworn  to. 
.  3-151.  By  third  persons— when. 

3452.  Answer  at  first  term. 

3453.  No  part  to  be  stricken  out. 


Skctiox. 

3454.  Bonds,  etc.,  denied  only  on  oath. 

3455.  Petition  and  answer  make  issues. 

3456.  Dilatory  pleas  must  be  sworn  to. 

3457.  Judgment  by  default. 

3458.  (xeneral  issue— special  pleas. 

3459.  Patent  defects. 


(b)  Acta  of  1869, 
pp.  131. 132. 


§3448.  Judgment  imthout  a  jury,  when.    [The  Court  shall  render  judg- 
v!sec!^!'  "^^^'nient  without  the  verdict  of  a  jury  in  all  civil  cases  founded  on  contract, 
where  an  issuable  defease  is  not  filed  on  oath.]     (a.) 

See  rule  of  Court,  No.  38,  for  form  of  such  judgment. 

§3449.  Agents  and  attorneys  may  swear  to  plea,  when.  [In  all  civil 
cases  founded  on  contract,  where  there  is  an  issuable  defense,  and  where 
the  defendant  does  not  reside  in  the  county  in  which  suit  is  pending,  it 
shall  and  may  be  lawful  for  the  agent  or  attorney  at  law  of  such  defend- 
ant to  make  oath  to  the  plea,  and  the  same  shall  be  as  good  and  sufficient 
as  if  made  by  the  defendant  himself;  and  in  such  cases  the  agent  or  attor- 
ney may  swear  that  what  is  contained  in  such  plea  is  true,  according  to 
the  l)est  of  his  knowledge  and  belief]     (1>.) 

§3450.  Pleas,  how  sv'orn  to.  [All  pleas  or  defenses  in  any  Court  of 
this  State,  which  have  to  be  filed  under  oath,  shall  be  held  to  be  suffici- 
ently verified  when  the  same  are  sworn  to  before  any  Notary  Public,  Jus- 
tice of  the  Peace,  Judge  of  a  Court  of  law,  or  Chancellor,  Commissioner, 
f»r  Master  of  any  Court  of  equity  of  the  State  or  county  where  the  oath  is 
made,  or  before  any  other  officer  of  such  State  or  county  who  is  author- 
ized by  the  laws  thereof  to  administer  oaths,  and  such  oath  so  made  shall 
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have  the  same  force  and  eileet  as  If  it  Ijad  f>eori   uukU'.  ficfore  an  oiVicA-.r  of 

this  State  aiitliorizcd  to  adrninist(!r  the  Harrie.     The  oflicial  att<'station  (){'(<■) M'.h  of  i^<), 

the  officer  before  whom  th(i  oatli  or  affidavit  maybe  made,  nhall  be  j/rirao. 

facie  evidence  of  the  official  character  of  sncli  officer,  and  that  Ijc  wa.s 

authorized  by  law  to  a(bninister  oaths.]     (c.) 

§3451.  Fleas  sworn  to  by  third  'persovfi,  when.  [In  any  case  in  any  of  the 
Courts  of  law  or  equity,  when  by  law  j)l(;as  are  nquired  to  be  made  under 
oath,  as  issuable  defenses,  and  the  defendant  shall  fail  or  refuse  to  make  his 
j)lea,  as  required  by  law,  any  party  interested,  showing  to  the  satisfaction 
of  the  Court  his  or  her  interest,  may  make  his  or  their  plea  or  pleas,  and^|i)ActsofiS72, 
such  plea  or  pleas  shall  be  as  good  in  law  as  if  made  by  the  real  defend- 
ant to  the  record:  Provided,  said  party  shall  swear  tluit  they  are  inter- 
ested in  the  event  of  the  suit,  and  that  the  defendant  fails  or  refuses  to 
make  such  pleas.]     (d.) 

§3452.  (3400.)  Defendant's  answer  to  be  filed  at  first  term.  In  all  cases 
at  law,  where  the  defendant  has  been  served  with  petition  and  ])rocess.  Act  of  it%,  c. 
as  provided  by  this  Code,  he  shall  appear  at  the  Court  to  which  such  r^-  ^^• 
process  is  made  returnable,  and,  on  or  before  the  last  day  of  said  Court, 
shall  make  his  defense  in  writing,  which  shall  plainly,  fully  and  dis- 
tinctly set  forth  his  defense,  and  be  signed  by  the  defendant  or  his  attor- 
ney, which  said  answer  shall  contain  as  many  several  matters  as  such 
defendant  may  think  necessary  for  his  defense. 

This  section  stated  in  old  rule,  No.  7.  "Plainly,"  etc.:  1  Kelly.  68:  2  Kelly,  258;  13  Ga.,  192; 
18  Ga.,  496 ;  35  Ga..  320  ;  45  Ga.,  144.  On  Act  of  1799  :  9  Ga.,  297.  "  Fully  :"  24  Ga.,  211.  Must  be 
filed  :  13  Ga.,  451.    Such  answer  is  to  be  construed  most  strongly  against  defendant :  45  Ga.,  144. 

§3453.  (3401.)  No  part  to  be  stricken  out.  No  part  of  an  answer  shall 
be  stricken  out  or  rejected  on  account  of  being  contradictory  to  another 
part  of  the  same,  but  the  Court  shall  suffer  the  whole  answer  to  remain,  ^^|^^^'^^-'  •^• 
if  the  defendant  should  desire  it,  and  avail  himself  of  any  advantage  he 
can  or  may  have  under  either  or  the  whole  of  said  answer,  and  proceed  to 
trial  accordingly. 

See  31  Ga..  162. 

§3454.  (3402.)  Pleas  of  non  est  factum  must  be  sworn  to.     No  person 
shall,  in  his  plea  or  answer,  be  permitted  to  deny  any  deed,  bill,  single  Act  of  kk',  c. 
or  penal  bond,  note,  draft,  receipt,  order,  or  other  instrument  in  writing,  ?^^" 
which  is  the  foundation  of  the  action,  unless  he  shall  make  afiidavit  of  the 
truth  of  such  plea  or  answer  at  the  time  of  filing  the  same. 

Plea  that  another  was  to  sign  as  security:  8  Ga.,  559,  "Affidavit:"  26Ga.,  649:  34Ga..  435. 
Where  the  affidavit  is  expunged:  28  Ga.,  276.  Plaintiff  must  show  what:  34  Ga.,  435.  (Oath  by 
administrator,)  see  Rule  29. 

§3455.  (3403.)   Petition  and  answer  malce  issue.     The  petition  and  Act  of  i:i<o,  c. 
answer  shall  be  sufficient  to  carry  the  cause  to  the  iury,  without  anv  p-  ^^- 
replication,  or  other  course  of  proceeding. 

stated  in  2A  Ga.,  265.  Plaintiff  may  prove  matter  in  avoidance  of  plea  without  replication :  5 
Ga.,  311. 

§3456.  (3404.)  Dilatory  pleas  must  be  sicorn  to.     No  dilatory  answer  Act  of  1799,  c. 
shall  be  received  or  admitted,  unless  an  affidavit  be  made  to  the  truth  l:^' 
thereof,  and  must  be  filed  at  the  first  term. 

stated  in  17  Ga.,  573.  Plea  of  non-joinder :  27  Ga.,  113.  Filed,  when :  27  Ga.,  172;  28  Ga.,  543. 
Plea  denying  partnership :  39  Ga.,  186. 

§3457.  (3405.)    Judgment  by  default,  and  on  accounts.     AVhen  any 
defendant  shall  fail  to  appear  and  answer  at  the  return  term  of  the  peti-p^'lsjf  ■^'^'^' 
tion  and  process,  the  Court  shall  enter  default  on  the  docket,  which  shall 
be  considered  a  judgment  by  default,  without  a  formal  entry  thereof,  and 
the  plaintiff  ^s  claim,  allegation,  or  demand,  shall  be  tried,  in  all  cases  of 
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clefiinit  by  a  jun%  except  as  proviilcd  else\yhere  in  this  Code,  but  no  snch 
trial  A\i\\\,  ill  any  case,  bo  had  at  the  lirst  term,  except  specially  provided 
for  by  law :  [^Provided,  that  in  all  cases  of  suits  on  open  accounts,  in  the 
several  Courts  of  this  State,  where  the  writ  or  process  has  been  served 
(i\-^<?^»''i^;.porsonallv,  as  the  law  now  directs,  on  the  defendant,  and  there  is  no 

fi.  .->y.  Const,  ot  i      .  •ill  i  1       •  1         •  1  1 

*is.  Art,  v.^     delensc  made  by  the  party  sued,  either  m  person  or  by  attorney,  at  the 
tec.  3.  i>ar.  o.    ^.^^^^  ^j^^  ^^^^  .g  submitted  for  trial,  the  case  shall  be  considered  in  default, 
and  the  plaintiif  shall  be  permitted  to  take  [judgment]  (a)  as  if  each  and 
every  item  were  proved  by  testimony.]     (a.) 

Ca^e  in  default,  when;  cost?  to  be  paid  before  default  opened  :  13  Ga.,  44;  31  Ga.,  335.  Plain- 
tiffnot  to  have  judgment  until  he  has  mnde  out  his  case— defendant  in  dcfnult  may  object,  when: 
41  Ga.,  I  (  ;  Jones  vs.  Adams,  July  term,  1872.    See  old  Rules  of  Court,  Nos.  23,  37. 

^3458.  (3406.)    General  issuer  Sj^ecial  pleas.     The  general  issue  is  a 
denial  of  the  allegations  in  the  plaintiff^s  declaration,  and  shall  be  con- 
J3462;  sidered  as  tiled  in  all  cases  which  are  answered  to  at  the  first  term ;  and 

no  other  evidence  is  admissible  under  such  plea,  except  such  as  disproves 
the  plaintiif 's  cause  of  action ;  all  other  matters  in  satisfaction  or  avoid- 
ance, must  be  specially  pleaded. 

What  is  included  under  general  issue  (illegality  of  consideration :)  1  Kelly,  68;  (special  con- 
tract exempting  defendant:)  1  Kelly,  256.  Statute  of  limitations  must  be  specially  pleaded:  30 
Ga..  620;  Irvin  va.  Parker,  July  term,  1872.  Effect  of  plea  of  general  issue:  41  Ga.,  409.  Rescission 
must  be  specially  pleaded:  42  Ga.,  283;  justification,  also:  44  Ga.,  197.  Where  there  is  a  plea  of 
tlie  general  issue  and  also  a  special  plea  setting  up  matter  of  defense  which  might  be  proven  under 
the  general  issue,  and  the  Court  dismisses  the  special  plea  as  surplusage,  this  is  not  such  eri-or  as 
will  require  the  verdict  to  be  set  aside  if  the  Court  in  fact  allow  the  evidence  under  the  plea  of  the 
general  issue  :   41  Ga.,  660. 

jSii'o^  §3459.  (3407.)   Advantage  may  be  taken  of  patent  defects  by  motion. 

All  defects  which  appear  on  the  face  of  the  pleadings  may  be  taken 
advantage  of  by  motion. 

Stated  in  3  Kelly,  130.    See  Rules  of  Court,  Nos.  28,  44;  Black  vs.  Hanlon,  January  term,  1873. 

Demurrkr. — Practice  as  to:  1  Kelly.  108;  admits  what:  3  Kelly,  27;  9  Ga.,  208;  judgment  on: 
5Ga..  217;  32  Ga.,  357;  34  Ga.,  47,  499.  Demurrer  to  dilatory  plea:  7  Ga.,  101;  42  Ga.,  53.  For 
uncertainty:  8  Ga.,  468.  Statute  of  limitations  made  available  by  demurrer:  8Ga.,  105;  14  Ga., 
661.  To  be  made,  when:  9  Ga.,  418;  18  Ga,,  693.  Every  material  fact  on  which  it  is  founded  must 
appear  in  the  declaration  :  25  Ga.,  714.  General  and  special  demurrer:  35  Ga.,  320.  Right  to  open 
and  conclude  on:  39  Ga.,  232.  Demurrer  not  sustained  where  cause  of  action  is  substantially  set 
forth:  41  Ga.,  46.  Where  demurrer  to  evidence  is  overruled,  defendant  may  go  before  jury  and 
contest  plaintiff's  right  to  recover:  42Ga.,  53.  AVhere  a  case  has  gone  to  the  jury  and  evidence  has 
been  heard,  a  demurrer  to  the  declaration  on  the  ground  that  the  cause  of  action  is  defectively  set 
forth,  comes  too  late:  43  Ga.,  280.    Ofiice  of  demurrer:  B.  M.  Co.  vs.  Caldwell,  January  term,  1873. 

Gkxeral  Note.— Plea  must  be  filed :  13  Ga.,  451.  Where  no  exception  is  taken  to  plea,  error 
to  charge  that  it  is  defective  :  27  Ga.,  378.  Order  of  pleading:  See  old  Rule,  No.  1.  No  consent  to 
dispense  with,  allowed:  Rule,  No.  21.    Form  of  affidavit  to  defenses:  Rule,  No.  24. 
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Section  1. — To  the  Jurisdiction. 
Section  2.— Of  Set-off. 
Section  3. — Of  Failure  of  Consideration, 
Section  4. — Of  Non  est  Factum. 
Section  5. — Of  Other  Pleas, 
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Particular  ploaH.— To  fho  jurindiction.— Sot-off. 


SECTION  I. 


T  O    T II K    J  U  11 J  S 1)  I  C  T  ION. 


Skctiox. 
.H'IfiO.  Jurisdiction  not  given  by  consent. 

3461.  When  admitted. 

3462.  Pleas  to  the  juriadiction. 


Skctiov. 
'.',U'>'.',.  ContcntH  of  tlio  ]>]<:!i. 
3'161.  Murit  be  aw.oni  to. 


§3460.  (3408.)  Jurisdiction  not  given  hy  consent.  Parties,  by  consent, 
express  or  implied,  cannot  give  jurisdiction  to  tin;  Court  us  to  tfie  person 
or  subject  matter  of  the  suit.  It  may,  however,  be  waived,  so  far  as  the 
rights  of  the  parties  are  concerned,  but  not  so  as  to  prejudice  third  per- 
sons. 

stated  in  4  Ga.,  47.    Waiver  of:  8  Ga.,  83;  11  Ga.,  453;  14  Ga.,  589;  39  Ga..  105;  41  Ga..  71,  515. 

§3461.  (3409.)  Jurisdiction,  when  admitted.  If  a  defendant  appear 
and  plead  to  the  merits,  without  pleading  to  the  jurisdiction,  and  with- 
out excepting  thereto,  he  thereby  admits  the  jurisdiction  of  the  Court. 

stated  in  13  Ga..  318;  26  Ga.,  120;  31  Ga.,  223.    Plead,  when :  44  Ga.,  432. 

§3462.  (3410.)  Fleas  to  the  jurisdiction.  Pleas  to  the  jurisdiction  must 
be  pleaded  in  person,  and  must,  when  relied  on,  be  pleaded  specially, 
unless  a  want  of  jurisdiction  appears  on  the  face  of  the  ^proceedings — in 
■which  case,  it  may  be  taken  advantage  of,  on  motion. 

§3463.  (3411.)  Contents  of  the  plea.  In  all  pleas  to  the  jurisdiction  of 
the  Court,  it  must  appear  that  there  is  another  Court  in  this  State  which 
has  jurisdiction  of  the  case. 

§3464.  (3412.)  Must  be  sworn  to.  A  plea  to  the  jurisdiction,  being  a 
dilatory  plea,  must  be  sworn  to. 

stated  in  17  Ga.,  573. 

General  Note. — Exceptions  to  the  jurisdiction  over  the  person  of  one  defendant  is  a  right 
personal  to  him  and  cannot  be  taken  advantage  of  by  his  co-defendant :  4  Ga..  571.  Appeal  waives 
averment  of:  13  Ga.,  319.  Requisites  of  such  plea:  28  Ga.,  308.  Agreement  to  waive  must  be  in 
Avriting :  29  Ga.,  424-  Court  first  getting  jurisdiction  retains  :  30  Ga.,  300 ;  32  Ga.,  191 ;  37  Ga.,  3'54 ;  40 
Ga.,  356.    Must  be  filed  after  first  term  :  39  Ga.,  306. 


SECTION  II. 


OF  SET-OFF. 


Sectiov. 

3465.  Pleas  of  set-off. 

3466.  Set-off  against  estates. 

3467.  Judgments  may  be  set  off. 


Section. 

3468.  Set-off  of  improvements. 

3469.  Judgment  for  excess  of  set-off. 

3470.  Limitations  of  set-off. 


§3465.  (3413.)  Pleas   of  set-off.     Debts,  as  a  general  rule,  must  be 
mutual  between  the  same  parties  at  the  commencement  of  the  action  to^.i)j,j 
be  set-off  against  each  other.     Every  plea  of  set-off  must  set  out  the 
demand  as  plainly  as  if  sued  on. 

Commencement  of  suit— criterion  as  to  set-off  of  demands— mutual :  9  Ga..  595.     Must  be 
mutual :  12  Ga.,  77. 

§3466.  (3414.)  Plea   of   set-off  against  estates.     When  a   defendant 
pleads  a  set-off  of  a  larger  amount  than  the  demand  of  the  testator  or 
intestate,  the  plaintiff  may  reply  by  showing  that  the  estate  is  insolvent,  ,^^. 
and  that  there  are  outstanding  debts,  of  higher  dignity  than  the  defend-'"  '"' 
ant's  set-off,  sufficient  to  exhaust  the  assets,  for  the  purpose  of  protecting 
the  executor  or  administrator  from  an  absolute  judgment. 

Stated  in  5  Ga..  357. 
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IS906. 


§3467.  (3415.)  Judgments  7nay  be  set-off.  One  jncl2:ment  may  be  set- 
^~^*^  off  apiinst  another,  on    motion,  Avliether  iu  the  hands  of  an  original 

party  or  an  assignee. 

§3468.  (3416.)  When  improvements  mai/  he  sd-off  in  ejectment.  A  tres- 
]>assor  cannot  set-oil'  improvements  in  an  action  bronght  for  ?7k'6???<?  profits, 
exa^pt  when  the  value  of  the  premises  has  been  increased  by  tlie  repairs 
or  improvements  which  Iiave  been  made.  In  that  case  the  jury  may 
take  into  consideration  the  improvements  or  impairs,  and  diminish  tlie 
jn-olits  by  that  amount,  but  not  below  the  sum  which  the  premises  would 
have  been  worth  without  such  improvements  or  repairs. 

See  9  Grt..  440 ;  19  Ga.,  683.    On  this  section  and  section  2906 :  39  Ga..  328. 

^3469.  (3417.)  Judgment  for  excess  of  set-off]  etc.  In  all  cases  of 
nuitual  debts  and  sets-oif,  where  the  jury  shall  find  a  balance  for  the 
defendant,  such  defendant  may  enter  up  judgment  for  the  amount,  and 
take  out  execution  in  such  manner  as  plaintiffs  may  do  by  this  Code : 
Prorided,  such  defendant  shall,  at  the  time  of  filing  his  answer,  file 
Act  of  1799,  c.  tlierewith  a  true  copy  or  copies  of  the  subject-matter  of  such  sets-off*; 
^'    '*  and  where  the  plaintiff  shall    be  indebted  to    the  defendant  on  open 

^^^-  account  for  dealings  between  themselves,  and  where  the  defendant  shall 

hold  and  possess  in  his  own  right,  by  assignment  indorsement,  or  other- 
wise, according  to  Taw,  any  bond,  note,  bill,  or  other  writing  for  money, 
or  other  thing,  of  the  plaintiff's,  such  defendant  may  offer  the  same  as 
set-off,  and,  on  due  proof,  shall  be  allowed  the  same. 

§3470.  (3418.)  Limitations  of  sets-off.  The  statute  of  limitations 
applies  to  the  subject-matter  of  sets-off,  as  wtII  as  the  plaintiff's  demand. 

General  Note. — Copy  of  set-off  must  be  filed  at  time  of  plea :  See  Rule  of  Court  No.  12. 

[Sections  (3419)  and  (3420,)  on  plea  of  usury,  repealed  by  Act  of  19th 
February,  1873.] 


SECTION  III. 

FAILUEE   OF  CONSIDEEATION. 

Section  3471.  Plea  of  failure  of  consideration. 

§3471.  (3421.)  Fleet  of  fcdlure  of  consideration.     "Whenever  an  action 

shall  1)0  commenced  at  common  law,  founded  upon  any  contract,  the 

Act  of  1836,  c.  defendant  in  such  action  may  plead  and  give  in  evidence  to  the  jury, 

i>.  490.  upon  the  trial  thereof,  that  the  consideration  upon  which  said  contract 

^2748, 2857.      "was  founded  has  totally  or  partially  failed.     Such  plea  shall  only  be 

pleaded  in  cases  between  the  original  parties  to  the  contract,  or  their 

privies  or  assignees,  whose  title  has  been  acquired  with  notice,  actual  or 

amstructive,  or  by  operation  of  law. 

Plea  of  total  failure  of  consideration  :  9Ga.,  532: 18  Ga.,  441 ;  23  Ga.,  45 ;  31  Ga.,  162;  35  Ga.,  320. 
When  a  party  liable  over  as  transferrer  to  the  tranHfcrrec  of  a  promissory  note  is  notified  of  a  plea  of 
failure  of  conHJfleniti'm,  filed  by  the  rnjiker  inasuit  brought  by  thetransferree  thereon,  he,  the  trans- 
ferrer, is  a  privy  in  law  to  the  judj^in  en  t  rendered  against  the  plain  tiff  on  such  plea,  and  is  concluded 
thereby,  and  if  afterwards  the  transferrer  is  proceeding  at  law  to  enforce  security  against  the  trans- 
ferree.  taken  in  payment  for  the  note,  equity  will  relieve  the  transferree  to  the  extentof  such  failure 
of  consideration,  by  injunction  or  decree:  10  Ga.,  214.  Partial  failure  of  consideration  plead  when  : 
(<  Ga.,  .%2:  l4Ga.,  318;  17Ga.,103;  19Ga.,  5f)5;  20  Ga.,  531;  28  Ga..  276;  39  Ga.,  376;  Williams  ei 
al.  r>«,  Wil<>y.  .July  term.  1872.  Not  plead  to  sealed  instrument:  13  Ga._,  505.  To  joint  and  several 
promise:  16  Ga.,  377.  Plead  at  what  time:  19  Ga.,  505;  20  Ga.,  239;  ngainst'transferree  of  note:  26 
Ga.,  413.  No  defense  to  suit  by  honn  fide  holder:  27  Ga.,  186;  38  Ga.,  128.  To  action  brought  by 
bearer  of  note  payable  to  A  B,  or  bearer:  34  Ga.,  498. 
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SECTION  TV. 

NON     !•:  S  T     F  ACTUM. 

Section  3472.  Vlcti  of  nfm  est  fdctum. 

§3472.  (3422.)  Non  cd  factum.     TIk;  plea  oi^  non  cd  fdciwni  i«  a  denial 
of  tlie  execution  of  the  instrmnent  Hue<l  n[)f)n,  and   aj)[>lie.s  to  not(iS  and  ^,27%--  ojvvi 
other  instruments,  as  well  as  deeds,  and  a])plies   only  when  the  execution  2^->^.  •i4>J. 
of  the  instrument  is  alleged  to  be  the  act  of  the  party  filing  the  plea,  or 
adopted  by  him. 

Bond:  7Ga.,  31  ;  in  G'.i.,  423.  Not  plead  to  note  l(3ft  blank  to  bo  filh-d  up  by  .'iffcnt:  13  Oa.,  01. 
What  is  such  pica  :  8  Oa.,  559.  Does  not  apply  to  instruments  collatcriilly  introtluced  in  evidence  : 
10  Ga.,  491.  Plea  Roes  solely  to  the  execution  of  the  instrument  sued  on  :  15  (Jm..  19",  By  stock- 
holder of  bank:  IG  Ga.,  216.  Plea  by  one  member  of  the  firm:  20  (ia.,  1 :  20  Ga.,  f>41.  When  a 
company  is  sued  on  a  note  purporting  to  have  been  given  by  A  as  treasurer  of  the  association,  tho 
authority  to  bind  the  company  must  be  denied  on  oath  :  2G  Ga.,  107.  Evidence  of  signing  of  namo 
by  another:  30  Ga.,  32.  Where  no  plea  is  filed,  and  afterwii-rds,  on  the  appeal,  the  pit  per  is  loHt :  30 
Ga.,  770.  Execution  of  bank  bills:  30  Ga.,  770.  May  be  filed  when:  34  Ga.,  435.  By  executor  or 
administrator  :  lb.    Filed  on  appeal :  lb. 


SECTION  y. 


OF      OTHER      PLEAS. 


Section. 

3473.  Pleas  peculiar  to  executors,  etc. 

3474.  Other  pleas  by  them. 

3475.  Plea  01  nul  tiel  record. 


SECTioisr. 

3476.  Of  the  former  recovery,  etc. 

3477.  Plea  of  coverture. 

3478.  Defenses  by  sheriff. 


§3473.  (3423.)  Pleas  peculiar  to  executors  and  administrators.  AVhen 
an  executor  or  administrator  is  sued  as  such,  he  may  plead  ne  ungues 
^executor,  or  that  no  assets  have  come  into  his  hands,  or  plene  administra- 
vit  prceter,  a  sum  not  sufficient  to  satisfy  debts  of  a  higher  nature  against 
the  deceased,  held  by  third  persons,  or  plene  administravity  that  he  has 
fully  administered  the  assets  that  came  into  his  hands,  or,  pending  the 
action,  his  letters  testamentary  or  of  administration  have  been  revoked, 
and  the  administration  committed  to  another,  to  whom  all  the  assets 
which  came  into  his  hands  have  been  delivered. 

Pleas  by  administrator :  4  Ga.,  474;  7  Ga.,  31 ;  13  Ga..  451 :  18  Ga.,  697 ;  21  Ga.,  442  ,-  37  Ga.,  230 ; 
45  Ga.,  89.    Anderson  V8.  Green,  July  term,  1872.    See  rule  No.  29. 

§3474.  (3424.)  Other  pleas  by  executors^  etc.  An  executor  or  admin- 
istrator, when  the  cause  of  action  originated  in  the  lifetime  of  the  testa- 
tor or  intestate,  may  plead  any  plea  which  such  testator  or  intestate 
might  plead  if  living,  and  he  may  also  plead  in  abatement  in  all  such 
cases  where  such  plea  is  applicable. 

§3475.  (3425.)  Plea  of  md  tiel  record.  The  plea  of  nul  tiel  7'ecord  can 
only  be  pleaded  to  a  record  which  is  the  gist  or  foundation  of  the  action, 
and  not  to  a  record  which  is  stated  as  an  inducement  only. 

On  domestic  and  foreign  judgments  :  9  Ga.,  501 ;  11  Ga.,  459;  15  Ga.,  270. 

§3476.  (3426.)  Pleas  of  former  recovery  and  pendency  of  former  suit, 
A  former  recovery,  or  the  pendency  of  a  former  suit  for  the  same  cause 
of  action,  between  the  same  parties,  in  the  same,  or  any  other  Court  that  g§2S94, 2S9S. 
has  jurisdiction,  shall  be  a  good  cause  of  abatement;  but  if  the  lirst 
action  is  so  defective  that  no  recoveiy  can  be  possibly  had,  the  pendency 
of  a  former  suit  will  not  abate  the  action. 

See  note  collateral  to  sections.  Decision  upon  the  merits  upon  demurrer  :  34  Ga.,  499.  Pen- 
dency—proper  plea  in  abatement  39  Ga.,  559,  Where  the  parties  go  to  trial  on  the  merits:  lb. 
Plaintiff  cannot  defeat  plea  of  pendency  by  dismissing  suit  first  brought:  44  Ga.,  659. 
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Article  1. — General  principles. 


§3477.  (3427.)  Pka  of  corcrfurc,  AVlien  a.  feme  sole  is  sued  on  a 
contract  made  by  her  while  covert^  and  she  pleads  her  coverture  in  bar,  it 
is  not  a  sutHcient  reply  that  she  promised  to  pay  or  perform  the  contract 
alter  she  is  constituted  a  free  dealer,  or  becomes  a  feme  sole,  luiless  it  be 
shown  that  there  was  a  new  consideration,  or  moral  obligation,  or  sepa- 
rate estate  secured  to  her  at  the  time  she  made  the  contract. 

Stated  in  15  Ga.,  35S. 

§3478.  (3428.)  Defense  by  sJierif.  A  sheriff,  or  other  officer,  cannot 
detend  himself  against  an  action  for  escape  by  showing  that  the  process 
under  which  the  arrest  was  made  was  irregular,  though  he  may  when  the 
process  is  ^oid. 

Stated  in  15  Ua.,  423. 

Gf.kf.r.il  Notk.— Other  Plkas.— Pica  of  Statute  of  Limit ationtt :  8  Ga.,  105;  14  Ga.,  661; 
30  Ga..  (319,  770.  Plea  that  a  recovery  would  itself  be  a  cause  of  action  in  favor  of  defendant 
aarain^t  plaintiff.  VXvux  oi  misnomer :  17  Ga..  (515.  'PXan.iw  ahatement — (non-joinder:)  2  Kelly,  330  ; 
6Ga..S4;  27  Ga..  113;  35Ga.,  (>6;  (payment  by  indorser  pe?ir)?en<e /?>e.')  21  Ga.,  198  ;  (demurrer  to- 
heard  when  {)  7  Ga.,  101 ;  (must  be  sworn  to  :)  27  Ga.,  113;  (not  allowed  on  appeal :)  20  (ia.,  379;  27 
Ga.,  172 ;  28  Ga.,  543  ;  (plea  iu-waived  by  plea  to  merits :)  7  Ga.,  238 ;  20  Ga.,  379 ;  28  Ga.,  543  ;  39 
Ga.,  105,  559. 


CHAPTER  11. 

OF  amendments; 


Article  1. — General  Principles, 
Article  2. — Particular  Cases, 


ARTICLE   I. 


GENERAL     PRINCIPLES. 


SETTIOy. 

3479.  Amendment  of  pleadings. 

.3480.  Xew  parties,  etc.,  not  allowable. 

34Sl.  Amendment  to  include  issue. 

3482.  Imposition  of  terms. 

3483.  Misnomers. 

3484.  Names  of  partners. 


Section. 

3485.  Names  of  defendants. 

3486.  Names  of  plaintiffs. 

3487.  Representative  character. 

3488.  Oinission  of  jurisdiction. 

3489.  *S'c'tre/ociqs  amendable. 

3490.  Amendments  of  process. 


§3479.  (3429.)  Amendments  of  pleadings — when  allowed.  All  parties. 
Act  of  1799  c  "^^'^^Gther  plaintiffs  or  defendants  in  the  Superior  or  other  Courts  (except 
p.  48^.  Act  of  the  Supreme  Court),  whether  at  law  or  in  equity,  may,  at  any  stage  of 
Act  of*i&3-'54,  the  cause,  as  matter  of  right,  amend  their  pleadings  in  all  respects, 
^'^'  whether  in  matter  of  form  or  of  substance,  provided  there  is  enough  in 

the  pleadings  to  amend  by.* 

AVhero  there  is  nothing  to  amend  by :  4Ga.,  364;  S.,  R.  &  D.  R.  R,  v*.  Lacy,  January  term,  1873. 
Averment  of  condition  precedent :  2  Kelly,  257.  On  Act  of  1818  :  5  Ga.,  482.  Of  Act  of  1853-4  :  25 
Gj).,  76.  What  comes  under  this  Act:  20Ga.,-379;  26  Ga.,  436.  Amendments  allowed  at  what  time  : 
4  Ga.,  203,  445 ;  5  (hi.,  482 ;  7  (hi.,  387 ;  8  Ga.,  51 ;  9  Ga.,  133 ;  16  Ga.,  7 ;  26  Ga.,  617 ;  41  Ga.,  84.  Where 
party  has  notice  of  fatnl  defect :  8  Ga.,  209.  New  promise :  9  Ga.,  4.  .Tones'  forms :  10  Ga.,  368 ;  13 
Ga..  311 ;  14  Ga.,  384  ;  18  Ga.,  52 ;  ]9  Ga.,  588 ;  22  Ga.,  586  ;  26  Ga.,  430 ;  30  Ga.,  444.  Action  on  foreign 
judgments  :  3  Kelly,  426.  Non-joinder  :  2.3  Ga.,  600.  After  appeal :  4  Ga.,  203;  20  Ga.,  379  ;  27  Ga., 
173;  28Ga.,  543;  34  Ga.,  435.  Action  for  money  had  and  received:  3  Kelly,  79.  Amendment  set- 
ting up  special  contract:  19  Ga.,  423.  Changing  case  from  ex  contractu  to  ex  delicto :  21  Ga.,  548. 
In  trenpii^s:  23  Ga.,  590.  Ambiguous  declanition  :  26  Ga.,  430:  27  Ga.,  401.  Amendment  on  return 
of  remitter  from  Supreme  Court:    17  Ga.,  126;   28  Ga.,  29 ;   32  Ga.,  181;  34  Ga.,  555;  45  Ga.,  195. 

*  Note.— Act  of  1858,  p.  93,  extended  amendment  to  Justices'  Courts. 


PAIIT  IIL—TITLE  TTT.— CITAPTFR  If.  f/r;, 

OoMcnil   j»rin(;ij>l'H. 

Thunnan  w.  Clarke,  January  term,  187;'.  S.,  K.  D.  11.  R.  «*.  Lacy:  Ih.  Arnendrnent  dcprivinjc 
derendiirit,  of  Het-ol!':  '{5Ga.,  207.  KiKnaturo  of  dccljiration  :  .'il  (la.,  .'{77.  AllcKation  of  un.-iouii'i- 
ncss :  40  Ua.,  115 :  of  "  scienter" :  J/j.    Aiiiendrnerit  in  Huit  under  Hcction  'Z'Afl :  4/'J  (}ii.,  275. 

§3480.  (3430.)  New  aaune  of  adion  and  particH  not  aUovwhlc.  No 
amendment  jxddin^  a  n(;w  and  distinct  eansc;  of  action,  or  new  and  dis- 
tinct parties,  shall  be  allowed  unless  expi'essly  provided  for  by  law. 

New  cause  of  action :  3  Kelly,  426 ;  8  (Ja..  (Jl  :  10  Ga.,  580:  14  Ga..  .320;  19  G».,  313;  20  Ga.,  6.59. 
"  New  parties  :"  18  Ga.,  399;  20  Ga.,  659;  39  Ga.,  35.  Selma,  Home  k  Dalton  Railroad  Company  tj*. 
Lacy,  January  term,  1873. 

§3481.  (3431.)  AmendmentH  to  include  issue.  When  any  suit  or 
action  is  pending  in  any  Court  of  law  or  equity  in  this  State,  f(jr  the  ^'^IJ^^^--"' ^• 
recovery  of  personal  property,  the  issue  of  said  prof)erty  born,  or  to  be 
born,  or  accruing  after  the  commencement  of  such  suit  or  action,  may 
be  recovered  in  such  suit  or  action,  and  it  shall  be  the  duty  of  the  Court 
to  allow  the  declaration  or  bill  to  be  amended  at  any  stage  of  the  pro- 
ceedings so  as  to  include  such  issue. 

§3482.  (3432.)  Amending  party  may  be  put  upon  terms.  In  case  the 
party  applying  for  leave  to  amend  the  pleadings  or  other  proceedings 
shall  have  been  guilty  of  negligence  in  respect  to  the  matter  of  amend-  ^^'^^  i^53-'S4. 
ment,  the  Court  may  compel  him  to  pay  his  adversary  the  cost  of  the 
proceedings  for  which  he  moves,  and  may  force  reasonable  and  equitable 
terms  upon  him  at  discretion,  not  touching  the  real  merits  of  the  cause 
in  controversy. 

Terms  prescribed  to  secure  the  payment  of  costs  and  prevent  delay,  etc. :  21  Ga.,  177;  26  Ga., 
167 ;  31  Ga.,  335. 

§3483.  (3433.)  Misnomers  amendable  instanter.  All  misnomers,  whether 
in  the  christian  or  surname,  made  in  writs,  petitions,  bills  or  other  judicial  Act  of  15-50,  c. 
proceedings  on  the  civil  side  of  the  Court,  shall,  on  motion,  be  amended  ^'    '^" 
and  corrected  instanter,  without  working  unnecessary  delay  to  the  party 
making  the  same. 

Misnomers :  7  Ga.,  105  ;  14  Ga.,  277;  17  Ga.,  68;  36  Ga.,  602. 

§3484.   (3434.)  Names  of  partners  may  he  added  instanter.     In  all 
suits  by  or  against  partners,  or  where  any  two  or  more  persons  sue  or  Act  of  isoo,  c. 
are  sued  in  the  same  action,  and  the  name  of  any  person  who  ought  to  p-  '^^■^• 
be  joined  in  such  action  as  plaintiff  or  defendant  is  omitted,  the  omis- 
sions shall,  on  motion,  be  amended  by  adding  the  proper  party  instanter. 

§3485.  (3435.)  Names  of  one  or  more  defendants  may  be  striGken, 
When  two  or  more  persons  sue  or  are  sued  in  the  same  action,  either  on 
a  contract  or  for  a  to7%  the  plaintiff  may  amend  his  declaration  by  strik- 
ing out  one  or  more  of  such  defendants  and  proceed  against  the  remain- 
ing defendant  or  defendants,  if  there  is  no  other  legal  difficulty  in  the 
case. 

Section  cited:  34  Ga.,  73.  In  a  joint  suit  against  two,  even  after  a  plea  in  abatement  by  one  of 
misjoinder,  may  strike  out  one  :  35  Ga.,  89. 

§3486.  (3436.)  Name  of  one  or  more  plaintiffs  may  be  sir ichen.  When 
several  plaintiffs  sue  jointly,  the  declaration  may  be  amended  by  striking 
out  the  name  of  one  or  more  of  such  plaintiffs.  And  when  it  becomes 
necessary  for  the  purpose  of  enforcing  the  rights  of  such  plaintiff,  he  may 
amend  by  substituting  the  name  of  another  person  in  his  stead,  suing  for 
his  use. 

A;wendment  by  striking  out  one  of  several  plaintifis :  24  Ga.,  526.  "  L^see :"  25  Ga.,  400 ;  26  Ga., 
.395  ;^1  Ga.,  393;  35  Ga.,  267;  41  Ga.,  652;  43  Ga.,  353;  45  Ga..  106. 

§3487.  (3437.)  Representative  character  of  parties  may  be  changed. 
In  an  action  by  or  against  an  executor,  administrator,  or  other  represen- 
tative, the  declaration  may  be  amended  by  striking  out  the  representative 


604 


PART  III.— TITLE  III.— CHAPTER  II. 


Article  2.— Particular  cases.— Amendins  verdicts,  judjrnicnta  and  executions. 


character  of  siu'h  plaintitV  or  defeiulaut.  And  in  an  action  by  or  against 
an  individual,  the  pleadings  may  be  amended  by  inserting  his  represen- 
tative eharaeter. 

"As  trustoo:"  S  Gm..  01 ;  "0  Ga..  30:  42  G.a..  S51  "A?  ndministrntor :"  11  Gn.,  509;  25  Ga.,  177. 
Amondmont  bv  roprvsoutativo  tavorrd:  1-4  Ga.,  tVG.  "Noxi  friend  iind  auartli:in :''  14  Ga.,  255. 
Vsoo :  2.^  Ga..  4W  :  2o  Ga..  395  ;  31  Ga.,  393;  35  Ga.,  2G7 ;  41  Ga.,  052  ;  43  Ga.,  353  ;  45  Ga.,  106. 

^3488.  (3438.)  Omission  of  jurisdicf ion  amendable.  The  omission  to 
give  the  Court  jurisdiction  in  the  pleadings  is  amendable. 

stated  in  13  Ga.,  318 ;  14  Ga.,  589. 

§3489.  (3439.)  Scire  facias  amendable.  Scire  facias  is  amendable  as 
other  pleadings. 

Stated  in  13  Ga.,  190 ;  19  Ga.,  597. 

§3490.  (3440.)  Amendment  of  process.  Void  process,  or  where  there 
is  no  process  or  waiver  thereof,  cannot  be  amended,  but  if  service  be 
acknowledged  by  the  defendant,  and,  upon  hearing  testimony,  the  Court 
becomes  satisfied  that  process  was  waived  by  the  defendant,  and  that  at 
the  time  such  service  w^as  acknowledged,  by  accident  or  mistake,  the 
entry  of  such  waiver  was  omitted,  such  omission  may  be  supplied  by 
amendment  nunc  pro  tunc. 

Void  process  :  13  Ga..  218  ;  16  Ga.,  194 ;  17  Ga.,  67-:  20  Ga.,  225 ;  30  Ga.,  159.  Waiver  of.  omitted : 
16  Ga.,  194 ;  21  Ga.,  420.  Defect  in  copy  process  :  20  Ga,,  581.  Amendment  of  process  :  26  Ga.,  430 ; 
2i>Ga.,  339;  35  Ga.,  104. 

Generai,  Xote. — Doctrine  of  amendments  discussed :  10  Ga.,  180.  Amendment  in  ejectment : 
7  Ga..  887  :  IS  Ga.,  399 ;  20  Ga.,  659  ;  26  Ga,.,  238 ;  29  Ga.,  320 ;  30  Ga.,  873 ;  38  Ga„  439 ;  42  Ga.,  352 ;  45 
Ga.,  17:  Findlay  »«.  Doe  ex  dem.  Artope.  Amendments  in  suits  on  notes:  8  Ga.,  51 ;  25  Ga.,  400;  26 
(xa..  395;  27  Ga.,  363.  Attorney's  advice  no  excuse  for  delay  in:  14  Ga.,  322.  Strilving  out  an 
amendment  on  objection  restores  the  case  to  its  first  condition:  28  Ga.,  4;^.  Amendment  of 
Cfi'tinrnri;  of  writ :  23  Ga.,  227.  Of  answer:  26  Ga.,  413;  40  Ga.,  36.  Amendment  by  agreement: 
28Ga.,ol3.  Amendment  of  exceptions  to  award  :  39Ga.,678.  Amendment  in  garnishment:  30  Ga., 
540.  Amendment  of  petition  for  liomestead :  45  Ga.,  552.  See  Cox  vs.  Cox.  January  term,  1873. 
See  old  rule.  Xo.  54,  (motions  for  amendment  to  be  made— when.)  See  rule,  No.  25,  (amend- 
ments to  be  sworn  to — how.) 


ARTICLE  II. 

PARTICULAE    CASES. 


Sectiox  1. —  Of  Amending  Verdicts,  Judgments  and  Executions. 

Section  2. —  Of  Amending  Official  Returns. 

Section  3. — Of  Amending  Records. 

Section  4. — Of  Other  Amendments, 


SECTION  I. 


OF   AMENDING   VERDICTS,   JUDGMENTS  AND   EXECUTIONS. 


Sect  TON. 
'M'.il,  Amendment!*  of  verdicts. 
.3492.  After  dispersion  of  jury. 
3493.  Where  part  is  legal  and  part  not. 


Sectiok. 
.3494.  Amendment  of  judgment. 

3495,  Of  executions. 

3496.  Mistakes  in  executions. 


§3491.  (3441.)  Amendment  of  verdict.  A  verdict  may  be  so  amended 
as  to  make  it  conform  to  the  declaration,  if  the  error  plainly  appears 
upon  the  face  of  the  record. 

Stated  in  1  Kelly,  466. 
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I'nrticiiliir  cfi.aos.— Amondinpr  offloifil  rctam«. 


§3192.  (3442.)  After  dtHpcrsion  of  jury.  A  venlicjt.  may  ])(t  arnonflf!^ 
in  more  iiiattcr  of  form  nihir  tlm  jmy  lin,v(;  diMixTSfrl  ;  hut  nihtr  it  lias 
been  received  and  recorded,  and  IJk;  jury  (li,s]>er>;efl,  it  cannot  be  anif;nded 
in  matter  of  substance,  either  by  what  the  jurors  say  they  intended  to 
find,  or  otlierwisc. 

Not  !nnon(Liblo  by  what  tlio  jurors  Sfiy  tlicy  intondod  to  find:  8  <}n.,  201.  Informal  verdicts: 
17  Ga.,  340,  301 ;  19  Ga.,  401 ;  24  (in.,  454.    Jncoiiii^Joto  :  20  Oa.,  r/Xi.    Alter  dispersal  :  .'»  Ga.,  5H4. 

§3493.  (3443.)  Where  part  in  legal  and  part  illef/aL  If  a  ])art  of  a 
verdict  be  legal  and  a  |)art  ille<i^al,  the  Court  will  construe  su(;h  verdif;t, 
and  order  it  amended  by  entering  a  remitter  as  to  that  part  which  is  ille- 
gal, and  give  judgment  for  the  balance. 

§8494.  (3444.)  Amendment  of  judgments.    A  judgment  may  be  amended  ^35(32 
by  order  of  the  Court  in  conformity  to  the  verdict  upon  which  it  is  j)red- 
icated,  even  after  an  execution  issues. 

Stat«d  in  12  Ga.,14.    Amendment  of  judj^ments;  1  Kelly,  469;  35  Ga.,  207.   To  include  interc?t; 

1  Kelly,  469.  After  nine  years:  2  Kelly,  341.  Confession  of  judgment:  19  Ga..  31.  Of  satisfif-d 
judgment  by  pnrol  proof:  24  Ga.,  429.  Not  entered  up  ag.'iinst  plaintiif  and  surety :  20  Ga..  102; 
and  indorscr;  27  Ga.,  363 ;  29  Ga.,  392.  Judgment  rendered  against  guardian:  39  Ga.,  130.  Jud^'- 
ment  cannot  be  attacked  for  amendable  defects  on  motion  to  distribute  money:  45  Ga.,  97. 

§3495.  (3445.)  Amendment .  of  execidions.  A  fieri  facias  may  be 
amended  so  as  to  conform  to  the  judgment  from  which  it  issued,  and 
also  as  to  the  time  of  its  return;  but  if  such  ^.  fa.  be  levied,  at  the  time 
of  the  amendment,  such  levy  must  fall ;  still  the  amended  fi.  fa.  may  be 
re-executed. 

§3496.  Mistahes  in  executions  amendable.  [When  the  clerk  of  any 
Court  has  made,  or  shall  make  any  mistake  in  issuing  any  execution, 
such  clerk,  or  any  successor  of  his  in  office,  may  correct  such  mistake  by 
amending  said  execution,  and  shall  note  and  certify  the  fact  that  such  • 
amendment  was  made  by  him  on  the  execution,  or  such  clerk  may  issue 
an  alias  fi:  fa.  to  be  signed  and  dated  by  him  at  the  time  it  is  issued 
instead  of  they?,/«.  in  which  the  mistake  was  made;  and  such  clerk  shall  <'a)4-^ts  of I?e9, 
note  the  fact  of  the  issuing  of  such  alias  on  the  original,  which  original 
shall  remain  of  file  in  his  office,  and  shall  likewise  make  a  memorandum 
thereof  on  the  execution  docket,  and  shall  also  transcribe  upon  the  alias 
all  the  entries  and  credits  from  the  original,  and  no  order  of  Court  shall 
be  necessary  in  the  cases  contemplated  by  this  section.]     (a.) 


SECTION  II. 

AMENDING  OFFICIAL   EETUENS. 

Section.  I  Section. 

3497.  Official  returns  amendable.  1     349S.  May  be  made  mmcirro  fimc. 

§3497.  (3446.)   Official  entries  amendable.     The  sheriff  or  other  exe- 
cuting officer  may  amend  his  official  entries  and  returns  so  as  to  make  ^^"^ 
such  entries  and  returns  conform  to  the  facts  of  the  case  at  the  time  such 
entry  or  return  was  made. 

§3498,  (3447.)  Ilaij  be  made  nunc  pro  tunc.  If  the  sheriff  or  other 
executing  officer  shall  fail  to  make  an  official  return,  which  by  law  he 
should  have  made,  such  entry  or  return  may  be  made  nunc  jrro  tunc  by 
order  of  the  Court,  so  as  to  make  the  proceedings  conform  to  the  facts  at 
the  time  the  entry  should  have  been  made. 

General  Xotk.— Official  returns :  3  Kelly,  222 ;  12  Ga.,  261 ;  14  Ga..  So ;  16  Ga.,  194 ;  IT  Ga ..  S4? ; 
27  Ga.,  299.    See,  also,  Mayer  vs.  McKee,  July  term,  1S72;  Veal  i?«.  Alien  :  lb. 
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P:irtii'ular  imsos. — Aiuondiuir  rocords. — Other  amciidmonts'. 


SECTION  III. 


OF   AMENDING   RECORDS. 


Skcttox. 
3499.  Amendment  of  record?. 


Srction. 
3500.  Discretion  of  the  Court. 


§3499.  (3448.)  Amendment  of  records.  It  is  a  power  incident  to  all 
Courts  to  correct  their  own  proceedings  before  final  judgment. 

Stated  in  7  Ga..  2S1. 

§3500.  (3449.)  Discretion  of  Covert  as  to  amendments,  and  rides  there- 
for.    In  allowing  or  refusing  amendments,  there  is  a  wide  discretion  to 
?1M.(6.)  i)e  exercised  by  the  Court :  hence  no  fixed  rule  can  be  laid  down  which 

would  apply  to  each  particular  case  that  might  arise,  but  as  a  general 
rule  the  Court  will  amend  the  entries  of  its  orders  on  the  minutes,  or  the 
records  and  other  proceedings,  nunc  pro  tunc — 

1.  When  the  case  is  within  some  statutory  provisions. 

2.  When  there  is  something  on  the  face  of  the  proceedings  to  amend 
by,  from  which  what  actually  took  place  in  the  prior  proceedings  can  be 
clearly  ascertained  and  known. 

3.  In  all  cases  where  such  amendment  will  clearly  be  in  furtherance 
of  justice. 

Of  .iudpraents :  1  Kelly,  559;  2  Kelly,  341;  10  Ga.,  180;  18  Ga.,  287:  24  Ga.,  429;  26  Ga.,  1G2:  27 
Ga..  363  :  29  Ga.,  392 ;  30  Ga.,  504 :  42  Ga.,  234.  Of  minutes  :  1  Kelly,  559 ;  8  Ga.,  463 ;  10  Ga..  93,  180; 
17  Ga..  70.  1.85:  27  Ga.,  555:  29  Ga.,  568;  30  Ga..  929.  Of  decree  so  entered:  43  Ga.,  564.  Of  Ordi- 
nary's order:  45  Ga.,  460;  see.  also,  Thompson  vs.  McWair.  July  term,  1872.  Of  verdict:  3  Kelly, 
IS  :  45  Ga.,  117;  see,  also,  Woolfojk  vn.  Gunn,  July  term,  1872.  Discretion  only  controlled  in  extreme 
.    cases  :  1  Kelly,  463 ;  2  Kelly,  341 ;  43  Ga.,  380. 


SECTION  IV. 


OF   OTHER  AMENDMENTS. 


Section. 
3.5ril.  Affidavits  of  illegnlity  amendable. 

3502.  Also,  insolvent's  schedule. 

3503.  Also,  rules  for  new  trinl. 

3504.  Certain  affidavits  not  amendable. 


Spiction. 

3505.  Appeal  bonds  amendable. 

3506.  Also,  aiiidavits  to  appeal. 
3607.  Also,  clerical  mistakes. 


Act  of  1850,  C. 
p.  518. 


§3501.  (3450.)  Affidavits  of  illegality  amendable.  Affidavits  of  ille- 
gality are,  upon  motion  and  leave  of  Court,  amendable  instanter  by  the 
insertion  of  new  and  independent  grounds  :  Provided,  the  defendant  will 
swear  that  he  did  not  know  of  such  grounds  when  the  original  affidavit 
was  filed. 

Stated  in  8  Ga.,  317 ;  14  Ga.,  36  ;  45  Ga.,  610.  At  the  trial  a  new  affidavit  of  illegality  cannot  be 
inserted  by  way  of  amendment  for  a  void  one :  34  Ga.,  268.    See,  also,  40  Ga.,  423. 

§3502.  (34.51.)  Insolvent's  schedule  amendable.  A  schedule  filed  by  a 
debtor  is  amendable :  Provided,  he  will  show  to  the  satisfaction  of  the 
Court,  by  affidavit  or  otherwise,  that  the  omission  arose  from  ignorance, 
inadvertence,  mistake,  or  inability  at  the  time  to  make  it  more  perfect ; 
he  must,  however,  amend  instanter^  and  Avill  not  be  permitted  to  delay  a 
creditor  thereby. 

Secl2Ga.,  ]18. 

§3503.  (3452.)  Amendment  of  rides  for  neio  trial.  A  rule  nisi  for  a 
new  trial  may  be  amended  by  adding  new  grounds  not  taken  at  the  time 
the  application  was  filed. 
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The  production  of  pn pcr«. 

Formerly  it  oould  not :  9  (hi.,  9;  12  Qii.,  272.  Now  urno.iuhMc  :  17  (hi,.,  141  ;  21  (hi„  21  i :  2-'  On., 
158.  Ill  (;xl,nionliM!i,ry  cii,S(i,s,  to  b<!  Jiid^Mid  of  l)y  the  (/ourt  in  \Ih  diHorction^  ij,  ui;iy  ^«;  ;j,jn<;rid';d  to 
iiicluclo  !i,  {,'roinid  that  hits  )u-iK(!n  siruM;  iniikiriK  tPio  oi'iffiri;i.I  motion  :  .'51  Oa., '/)0.  The  rule  ineludin;? 
the  brief'  of  evidence  is  amendable  ;  41  ihi.,  577, 

§o504.  (3453.)  Affidavits  cannot  he  amended.  An  Jiflidavlt  wliich  i.s 
the  fbundjition  of  a  lc<^al  proceeding  cannot  Ixi  ain(;n(Jed  except  (expressly 
provided  for  by  law. 

§3505.  (3454.)  Amendment  of  appeals  and  other  hond^^.  An  appeal 
bond,  and  all  other  boridH  taken  under  requisition  of  law  in  the  course 
of  a  judicial  proceedin<^,  may  be  amended  and  new  security  given  if 
necessary. 

§3506.  (3455.)  A.ffidavit  to  appeal  amendable.  Where  material  word.s 
are  omitted  by  accident  or  mistake  in  an  affidavit  to  appeal  in  forma 
pauperisy  such,  omission  is  amendable. 

Stated  in  19  G;t.,  33. 

§3507.  (3456.)   Clerical  mistakes  may  be  amended.     The  mistake  or  ^^,t^f  2799,  c. 
misprision  of  a  clerk  or  other  ministerial  officer  shall  in  no  case  work  to  p-  '^• 
the  injury  of  a  party  where  by  amendment  justice  may  be  promoted. 

Stated  in  36  Ga.,  602. 


CHAPTER  III. 


OF  THE  PRODUCTION  OF  PAPERS. 


Srotion. 

3508.  Production  of  books,  etc. 

3509.  Notice  to  produce. 

3510.  Judgment  in  case  of  failure. 

3511.  Continuance. 

.  3512.  Affidavit  of  non-resident. 
3513.  Notice^how  made  available. 


Section. 

3514.  Subpoena  duce>i  tecum. 

3515.  Penalties  for  disobeying. 

3516.  Secondary  evidence. 

3517.  Transcripts  of  books. 

3518.  Examination  of  books. 


§3508.  (3457.)  Production  of  hooks,  etc.,  may  he  compelled.  The  sev- 
eral Courts  shall  hav4  power  on  the  trial  of  any  cause  cognizable  before 
them  respectively,  on  notice  and  proof  thereof  being  previously  given  ^pj^£;^-q9(^; 
by  the  opposite  party  or  his  attorney,  to  require  either  party  to  produce  p-  ^^• 
books,  writings  and  other  documents  in  his  possession,  power,  custody  or 
control,  which  shall  contain  evidence  pertinent  to  the  cause  in  question, 
under  circumstances  where  such  party  might  be  compelled  to  produce  the 
same  by  the  ordinary  rules  of  proceeding  in  equity. 

§3509.  (3458.)  Notice  to  produce  papers.  The  notice  required  by  the 
preceding  section  shall  be  in  writing,  signed  by  the  party  seeking  the  j^ro- 
duction  of  the  books  or  other  writings,  or  his  attorney,  and  served  on  the 
adverse  party  or  his  attorney  ten  days  before  the  production  of  the  books, -"^(^l^fi^.^^* 
writings  or  documents  shall  be  required,  provided  such  party  resides  in 
the  county  where  the  suit  is  pending;  if  out  of  said  county  and  within  one 
hundred  miles,  fifteen  days ;  if  over  one  hundred  miles  and  less  than 
two  hundred,  twenty  days;  and  if  beyond  the  limits  of  this  State,  sixty 
days. 

What  is  a  sufficient  compliance  with  this  section:  See  Rule  No. -47. 

§3510.  (3459.)   Consequences  of  failure  to  produce  papers.  If  the  plain- 
tiff or  his  attorney,  beincr  so  notified,  shall  fail  or  refuse  to  comnlv  with  .      «...    « 

..  .  ^*  \p*  of  1T"^-J  C 

such  order,  the  Court  shall,  on  motion,  give  judgment  against  such  plain- p.  ioi.    '" 
tiff  as  in  case  of  non-suit,  and  if  the  defendant  shall  fail  or  refuse  to  com- 
ply therewith,  the  Court,  on  motion,  shall  give  judgment  against  such 
defendant,  as  in  case  of  judgment  by  default. 
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The  production  of  papers. 


§3511.  (34G0.)  Confiniianec.  In  case  of  the  service  of  any  notice,  as 
afoivs:\id,  >vhou  it  shall  appear  to  the  satisfaction  of  ihQ  Court,  by  an 
atliclavit  of  the  party  or  otherwise,  that  such  party  has  used  due  and 
proper  diligence,  and  cannot  procure  the  books,  writings  or  other  docu- 
ments required,  the  cause  may  be  continued  at  the  instance  of  the  party 
not  i  tied. 

§301*2.  (3461.)  Affidavit  of  non-)rsidenf.  When  the  party  notified 
resides  Avithout  the  limits  of  this  State,  but  in  one  of  the  States  or  terri- 
tories of  the  United  States,  such  party  may  make  the  oath  required 
before  a  connnissioner  of  this  State,  resident  in  such  State  or  territory,  or 
before  any  officer  of  such  State  or  territory  in  which  the  party  notified 
may  reside,  who  is  authorized  by  the  laws  of  such  State  or  territory  to 
administer  an  oath,  which  shall  be  sufficient,  provided  the  official  charac- 
ter of  the  officer  attesting  said  afBdavit  shall  be  properly  proven  by  the 
certificate  of  the  Governor,  the  Secretary  of  State,  the  Chancellor  or  the 
Keeper  of  the  Great  Seal  of  the  State  or  territory  in  which  such  affidavit 
is  made. 

§3513.  (3462.)  Notice,  how  made  available.  Before  the  notice  provided 
for  in  the  preceding  section  shall  be  available,  the  party  giving  it,  or  his 
agent,  must  make  oath,  (or  his  attorney  state  in  his  place,)  that  he  has 
reason  to  believe  that  the  paper  required  is  or  has  been  in  existence;  that 
it  is  in  the  possession,  power  or  control  of  the  person  notified,  and  that  it 
is  material  to  the  issue. 

Stated  in  14  Ga.,  185 ;  15  Ga.,  511 ;  old  Rule  No.  57.    See  new  Rule  No.  47. 

§3514.  (3463.)  Subpcena  duces  tecum.  When  any  deed,  bond,  note, 
book,  writing  or  other  document  which  it  may  be  necessary  to  use  as  test- 
imony in  any  cause  pending  in  any  of  the  Courts  of  this  State,  may  be  in 
the  possession  of  any  person  resident  in  any  county  in  this  State,  and  who 
is  not  a  party  to  said  cause,  the  clerk  of  the  Court,  or  Justice  of  the 
Peace,  (as  the  case  may  be,)  in  which  said  cause  is  pending,  shall,  upon 
p?278.*  "^"'""  application  of  the  party  or  his  attorney,  desirous  of  using  such  testimony, 
issue  a  subpcena  duces  tecumy  directed  to  the  person  having  such  deed, 
bond,  note,  book,  writing  or  other  document  in  his  possession,  requiring 
him  to  be  and  appear  at  the  next  term  of  said  Court,  and  to  bring  with 
liim  into  said  Court  the  paper  desired  to  be  used  as  tesl^mony,  which 
said  subpoena  shall  be  served  thirty  days  before  the  Court  to  which  it  is 
made  returnable,  by  a  sheriff,  constable  or  some  private  person  ;  and  the 
official  return  of  the  sheriff  or  constable,  or  the  affidavit  of  such  private 
person,  shall  be  sufficient  evidence  that  the  same  was  duly  served. 

Stated  in  old  Rule  No.  67. 

§3515.  (3464.)  Penalty  for  failure  to  obey  subpmna  duces  tecu,m. 
When  a  sub])oena  shall  be  issued  and  served,  as  provided  in  the  preceding 
section,  and  the  person  whose  attendance  is  thereby  required  shall  fail  to 
comply  with  the  requisitions  thereof,  the  Court  shall,  on  motion,  issue  an 
attachment  against  such  defaulting  person,  returnable  to  the  next  term  of 
said  Court,  and  shall  fine  such  person  in  a  sum  not  exceeding  three  hun- 


Act  of  18:^^  c. 


Act  of  1S29,  C. 
p.  273. 


?  f^  --       --  —  _---    -^    --    _     --  ^ 

drcd  dollars,  unless  he  shall  make  a  sufficient  excuse  for  such  failure,  to 
be  judged  of  by  the  Court;  but  such  person  shall,  nevertheless,  be  subject 
to  an  action  at  the  instance  of  the  party  by  whom  he  was  subpoenaed  for 
any  damages  which  such  party  may  have  sustained  by  reason  of  such 
foilure:  Provided^  that  if  the  person  so  subprjenaed  shall,  within  ten  days 
after  the  service  of  such  ^subprjena,  deliver  to  the  party  at  whose  instance 
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1"}ic  prod  not  ion  of  panors. 


the  subjKJona  was  sued  out,  or  his  attorney,  or  file  in  the  offif^e  of  the 
Court,  or  Justice  of*  the  J/eaee,  from  wlii(;}i  sucli  suf>pOiua  issu(;d,  the 
])a])er,  the  production  of  which  is  re(juired  by  such  suh|>o;na,  or  sliall 
deliver  to  the  said  f)arty  or  his  attorney,  or  shall  file  in  the  said  ofhce  liis 
affidavit  that  the  said  paper  is  not  in  his  j)o\v(;r,  custody,  poss(*ssion  or  con- 
trol, and  tliat  it  was  not  at  tlie  time  of  serving  said  sul>po;na,  then  such 
delivery  and  filing  of  the  pa[)er  so  sought  as  aforesaid,  or  of  such  affida- 
vit, shall  be  considered  a  full  and  comj)lete  compliance  with  the  ref|uisi- 
tions  of  such  subpoena  duces  tecum. 

§3516.  (3465.)  Secondary  evidence.  In  all  cases  pending  in  any  of 
said  Courts  where  any  party,  either  at  law  or  in  equity,  shall  pursue  the 
course  in  this  Chapter  pointed  out,  and  is  unable  thereby  to  j)rocure  such  p.VS.  "  '  "" 
deed,  bond,  note,  book,  writing,  or  other  document,  such  party  shall  be 
permitted  to  go  into  parol  evidence  of  the  contents  of  such  deed,  bond, 
note,  book,  writing,  or  other  document. 

§3517.  (3466.)  When  tixmscripts  of  boohs  may  he  used.  When  any 
person  shall  be  notified  or  served  with  subpoena  duces  tecum  to  produce 
books  in  his  possession  to  be  used  as  testimony  on  the  trial  of  any  cause 
as  hereinbefore  provided,  if  such  person  will  make  oath  that  he  cannot 
produce  the  books  required  without  suffering  a  material  injury  in  his 
business,  and  shall  also  make,  or  cause  to  be  made  out,  a  full  transcript 
from  such  books  of  all  the  accounts  and  dealings  with  the  opposite  party, 
and  have  such  transcript  examined  and  sworn  to  by  an  impartial  witness, 
and  produce  the  same  in  Court,  it  shall  be  a  compliance  with  the  notice 
or  subpoena  duces  tecum. 

Stated  in  old  Rule,  59. 

§3518.  (3467.)  When  boohs  may  he  examined  by  commissioners.  When 
the  transcript  provided  for  in  the  preceding  section  shall  be  produced  in 
Court,  if  the  adverse  party  is  dissatisfied  therewith,  and  will  swear  that 
he  believes  that  the  books  contain  entries  material  to  him  which  do  not 
appear  in  the  transcript,  the  Court  will  grant  him  a  commission  to  be 
directed  to  certain  persons  named  by  the  parties  and  approved  by  the 
Court,  to  cause  the  adverse  party  to  produce  the  books  required,  (he 
being  sworn  that  the  books  produced  are  all  that  he  has  or  had  that 
answer  to  the  description  in  the  notice,)  and  to  examine  said  books,  and 
to  transmit  to  the  Court  a  full  and  fair  statement  of  the  accounts  and 
entries  between  the  parties  under  their  hand,  which  shall  be  sealed  up 
and  transmitted  to  the  Court,  as  in  case  of  interrogatories;  which  state- 
ment, when  received  by  the  Court,  sliall  be  deemed  a  compliance  with 
the  notice,  or  subpoena  duces  tecum. 

Stated  in  old  Rule,  59. 

General  Note.— Act  of  1799  and  57th  common  law  Rule  do  apply  to  equity :  7  Ga.,  4^7.  Prac- 
tice under  Act  of  1799  as  to  interrogatories  :  15  Ga.,  511.  Transcript  from  merchant's  books  as  evi- 
dence: l;^  Ga.,  497.  What  security  to  be  exacted:  15  Ga.,  511 ;  27 Ga.,  427.  Motion  to  produce  made 
when:  15  Ga.,  486.  Such  production  makes  the  papers  evidence,  how  far:  18  Ga,.  609.  What 
description  required:  22  Ga.,  502.  Notice  to  produce./?. /a.  not  sufficient  foundation  for  secondary 
evidence:  23  Ga.,  356.  Of  papers  in  Court:  24Ga.,  155;  32  Ga.,  130.  Copy  deed  produced  under 
notice:  30  Ga.,  615.  Production  of  irrelevant  paper,  but  which  recites  a  pertinent  and  material 
paper:  32  Ga.,  307.  Where  party  requiring  production  of  book,  reads  portions  of  it.  the  one  pro- 
ducing it  may  read  sitch  other  portions  as  relate  to  the  same  subject:  34  Ga.,  536.  See,  also, 
Lathrop  vs.  Mitchell,  January  term,  1873,  and  Brown  vs.  Tucker,  lb. 
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CHAPTER  ly. 


OF  CONTINUANCES. 


Srcttox. 
;V>li\  One  oontinnnncc  nt  common  Ihav. 
;i"v_>(\  V.'hon  nnuMuliniT  party  may  continue. 
So'Jl.  Continuance  tor  surprise. 
S.i2l2.  For  absence  of  witnesses. 
&VJ."^.  Admission  of  facts. 
3iVJ4.  (."ontinuancc  for  absence  of  party. 
35»5.  For  absence  of  counsel. 


Skction. 
;i")"_'(>.  When  cnso  is  not  reached. 
oi:y27.  Of  cases  returned  from  Supreme  Court. 
;-!52S.  Dilisrence  required. 
XvliK  Non-return  of  interrogatories. 
35o0.  Continuance  on  appeal. 
o5ol.  Discretion  of  the  Court. 


Act  of  ITW.  C. 
p. 4&6. 


izm. 


53519.  (3468.)  Buf  one  confimtance  at  common  law.  No  trial  in  any 
civil  caiiPO  shall  be  had  at  the  first  term  (except  expressly  provided  for  by 
law,)  and  no  cause  whatever  depending  in  any  of  the  Courts  of  this  State, 
shall  be  continued  more  than  one  term  at  common  law,  at  the  instance  of 
the  same  party  for  any  cause  whatever. 

§8520.  (^3469.)  Amending  J)artijj  ichen  entitled  to  continuance.  The 
party  amending  pleadings  or  other  proceedings  in  any  of  said  Courts 
shall  not  be  entitled  to  delay  or  continuance  on  account  of  such  amend- 
ment, except  by  leave  of  the  Court  to  enable  him  to  make  such  amend- 
ment. 

Court  should  have  granted,  to  enable  plaintiff  to  amend  date  of  attachment:  41  Ga.,  513. 

§3521.  (3470.)  Contimiance  charged  to  amending  party ^  when.  When 
any  amendment  shall  be  made  to  the  pleadings  or  other  proceedings  in 
the  cause,  if  the  opposite  party  will  make  oath,  or  his  counsel  state  in  his 
place  that  he  is  surprised  by  such  amendment,  and  that  he  is  less  pre- 
pared for  trial,  and  how,  than  he  would  have  been  if  such  amendment 
had  not  been  made,  and  that  such  surprise  is  not  claimed  for  the  purpose 
of  delay,  the  case  may  be  continued  in  the  discretion  of  the  Judge,  at  the 
instance  of  the  amending  party. 

Surprise  nt  rejection  of  admission  of  one  of  firm  going  to  charge  the  others  on  the  ground  that 
tlie  partnership  was  not  established,  no  continuance  :  2  Kelly,  244.  No  continuance  for  surprise 
where  defendant  does  not  show  diligence:  5  Ga.,  75;  21  Ga.,  221.  Continuance  for  surprise  for  the 
nmendment  ot  errors  in  administrator's  returns:  8  Ga.,  523.  Amendment  to  make  scire  facias 
correspond  to  bond  on  which  it  issued:  13  Ga.,  190.  Continuance  asked  by  party  surprised  at  tes- 
timony of  witness  to  obtain  evidence  to  impeach  him:  33  Ga.,  49.  No  continuance  for  surprise  at 
amendment  of  misnomer  by  clerk:  3G  Ga.,  602.  Continuance  for  surprise  at  amendment  denying 
partnership:  48  Ga.,  525.  Continuance  for  surprise  at  impeachment  of  defendant's  character, 
when:  40  Ga.,  137. 

§3522.  (3471.)  Continuance  for  absence  of  witnesse.s.  In  all  applica- 
cations  for  continuances  upon  the  ground  of  the  absence  of  a  witness,  it 
must  be  shown  to  the  Court  that  the  witness  is  absent;  that  he  has  been 
subpoenaed ;  that  he  resides  in  the  county  where  the  case  is  pending ;  that 
liis  testimony  is  material;  that  such  witness  is  not  absent  by  the  permis- 
sion, directly  or  indirectly,  of  such  applicant;  that  he  expects  he  will  be 
able  to  procure  the  testimony  of  such  witness  at  the  next  term  of  the 
Court ;  and  that  such  application  is  not  made  for  the  purpose  of  delay, 
but  to  enaljle  the  party  to  procure  the  testimony  of  such  absent  witness, 
and  must  state  the  facts  expected  to  be  proved  by  such  absent  witness. 

••  Material :"  3  Kelly,  TR5;  14  Ga.,  8:  21  Ga.,  581 ;  23  Ga.,  192;  26  Ga.,  493,  601  ;  30  Ga.,  220.  Court 
may  consider  what  in  deciding  on  this  point:  'iO  (ja,,  220.  Where  the  material  evidence  is  only 
cumulative:  23  Ga.,  192.  Diligence:  5  (in.,  75:  lOGa.,  403;  21  Ga.,  220.  Continuance  for  surprise 
Sit  absence  of  material  witnesses,  when:  5  Ga.,  75.    Of  witness  to  impeach:  7  (hi.,  2;  33(5la.,  44.    To 

f)rove  that  State's  v/itness  had  said  that  if  "liard  swearing  would  send  defendant  to  penitentiary, 
le  f-houid  go  :"  9  Ga.,  373.     Kequisites  of  affidavit:  10  Ga.,  86.    To  nrove  (r/ihi:  14  (ja.,  22;  17  Ga., 
439;  2Ij  Ga.,  li*d.    Party  rnu^t  give  names  of  witnesses  and  state  "trie  facts,"  etc.:  14  (5a-.,  8.     Con- 


■houid  go:"  9  Ga.,  373.  Kequisites  of  affidavit:  10  Ga.,  86.  To  nrove  a/ihi:  14  (ja.,  22;  17  Ga., 
;  ZiGa.,  li*0.  Party  must  give  names  of  witnesses  and  state  "  trie  facts."  etc.:  14  (' 
tinuance  for  absent  witness  to  show  that  process  was  waived  :  16  (}».,  195.  Suhptnuwil :  18  Ga.,  383. 
Pracrice_  when  def'cn'fi)iit  designates  name  nnd  residence  of:  18  (xa.,  567.  Under  Act  compelling 
dincoreries  at  common  law:  IsGa.,  407.  Where  the  absent  witness  afterwards  comes  into  Court 
«nd  tcptificf  :  22  (in.,  212;  32  (Ja.,  406;  33  Ga.,  98.  No  continuanf-e  for  absence  of  certain  testimony 
udJcs?  he  ha?  taken  .some  steps  to  procure  that  testimony:  23  Ga.,  613.  Wliero  defendant  knows 
that  absent  person  is  a  material  witness  from  information  only:  24  Ga.,  27^.    It  will  not  be  pre- 
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sumcd  Ihiit  a  TiiJiterial  witness  abfirmtoTl  hirnpolf  fniuflnlontly  to  enah-lc  particf  rnhifftinilnii  him  to 
tjbtiiin  c()ntinu!i,nc«:  27  <i!ji,.,  dl].  '(hniitf;/!  wiuirc  jcirty  Hworc  tiijit  ho  t:x\i(:<:UA  |.o  provo  by  abHcnt 
\vitn(^!•!■!  t'h!»t  notes  Uiriic*}  oV(!T  to  i)i;ii>^iti<f 's  Ji^'ft  w<!r<;  r(;';<;i  v«fl  in  piiyrncnt  of  nof.cH  Huci  on:  L^J 
<ja.,  1H;},  Must  show  tlio  Harno  (liilKcnrio  to  li!i,v'(;  ji,ttorrif;y  wiio  iH  a  witn':HH  prcHcnt  an  in  other 
■CiKScs:  ?A)iin..,  2.S7.  Abncnw  of  witncsH  in  Wiir  under  Act  of  IH'^I,  <f).  r/.i):  .%  (ij.,  ]H4.  Munt  Ht.jif.e 
Horne  ni;tt(;rial  fiict:  'Mi  (iiu,  ^2<).  .Absence;  of  witrutSK  to  <liHf)rov(;  ;iile(rea  partnership:  I-50  G a.,  ]'*♦>. 
As  to  alimony  :  39 '(Ja.,  f)'5-  No  colitinuJiiico  for  Jibsciiec  of  witn<;fs  to  jjrove  cood  eli;jract<;r :  40  <')ii., 
237.  3iel(;,n<i;init  swi)r8>  to  prove  subpcejia:  jU  <-i;i.,  ^>'.',U.  No  eontinn;inee  unlesH  party  Ht^j-toH  ivh;it 
facts  he  expects  to  r)r<)ve  by:  -11  (Ja.,  215.  No  eontinujincc;,  if  not  shown  that  jibsent  party  would 
testify  if  r)resent:  42  Glii,.,  1H4.  Absence  of  two  witnesses  in  ftrosecution  for  adultery  where  wom;ja 
acc«.sc(l  is  one:  44  (Jia.,  44i),  AnnourKMunent  by  Jiidf^e  of  his  readiness  to  send  for  witnesses :  fh. 
Bee,  also,  Wardlaw  rjn.  M(;Ooiineli,  July  terui,  1872;  Th o in ;i s  f;^.  Wolfe,  .J;ina:iry  term,  1873,  and 
Black  vs.  State,  January  term,  LS73.    This  section  is  the  old  llule  of  Court,  No.  35. 

§3523.  (3472.)  Admission  of  facts.     No  continuance  shall  be  allowed 
in  any  Court  on  account  of  tlic  absence  of  a  witn(!ss,  or  for  the  piir])Ose  of  Act  of  r-'/>3''54, 
procuring  testimony,  when  the  opposite  party  is  willing  to  admit,  and 
does  not  contest  the  truth  of  the  facts  expected  t.o  be  proved,  and  the 
Court  shall  order  such  admission  to  be  reduced  to  writing. 

^?t{;er,  under  old  Rule,  No.  26.  No  eontinuance  when  the  Solicitor  General  ndmits,  etc.:  17 
Gn,,  43?^;  2;)  'Gti.,  681 ;  34  Ga.,  353.  Act  of  1853-4  does  not  require  the  stntement  to  be  sworn  to  :  18 
Oa.,  318.  No  continuance  if  opposite  party  admits,  etc. :  30  Ga.,  829.  Must  agree  that  he  does  not 
contest  the  tritth  thereof:  42  <Ga.,  50;  43  Ga.,  581.    Stated  in  44  Ga.,  620. 

§3524.  (3473.)  When  absence  of  a  party  is  cause  of  continuance.  If 
either  party  shall  be  providentially  prevented  from  attending  at  the  trial 
of  any  cause,  and  the  counsel  of  such  absent  party  will  state  in  his  place 
that  he  cannot  go  safely  ta  trial  without  the  presence  of  such  absent 
party,  such  cause  shall  be  continued,  provided  his  continuances  are  not 
exhausted. 

Stated  in  32  Ga.,  443.  No  continuance  for  letter  written  by  a  party  to  attorney,  stating  that  he 
was  sick  and  unable  to  travel :  37  Ga.,  195.    Showing  insufficient  in  this  case :  42  Ga.,  242. 

§3525.  (3474.)  Continuance  for  absence  or  illness  of  counsel.  The 
illness  or  absence  from  providential  cause  of  counsel,  where  there  is  but 
one,  or  of  the  leading  counsel  where  there  are  more  than  one,  shall  be  a 
sufficient  ground  for  continuance,  provided  the  party  making  the  aj^pli- 
catioii  wdll  swear  that  he  cannot  go  safely  to  trial  wdthout  the  services  of 
such  absent  counsel,  and  that  he  expects  his  services  at  the  next  term,  and 
that  said  application  is  not  made  for  delay  only.  , 

Mere  absence  without  client's  consent,  no  continuance ;  this  not  a  favored  excuse  :  10  Ga.,  85 ; 
IS  Ga.,  383.  Applies  to  attorneys  in  fact :  lb.  Illness  of  leading  counsel  good  ground,  when  sud- 
den :  Ih.  Mere  absence  with  title  papers  of  client,  no  continuance  :  16  Ga.,  526.  Seldom  granted 
where  there  are  several  attorneys  :  24  Ga.,  474.  No  continuance  for  absence  of  counsel  attending 
Legislature:  31  Ga.,  35.  Continuance,  if  absent  in  military  service:  33  Ga.,  243;  his  substitution  of 
another  attorney  in  his  general  business  not  binding  on  his  clients  :  Jb.;  who  is  leading  counsel : 
lb.  Continuance  for  absence  of  law  partner  in  this  case  :  34  Ga*,  891.  When  counsel  "had  no  legal 
notice  of  the  adjourned  term  :"  34  Ga.,  353.  Continuance  for  absence  of  leading  counsel  who  here- 
tofore conducted  the  case,  although  his  name  does  not  appear  on  the  Judge's  docket,  and  though 
he  was  not  directly  employed  by  the  party :  36  Ga.,  54.  Aosence  of  counsel  attejiding  another  case  : 

37  Ga.,  591.  No  continuance  for  unexplained  absence  of  counsel  on  whom  party  mostly  relies :  38 
Ga.,  491.    See,  also,  44  Ga.,  588;  45  Ga.,  57,  538 ;  Smith  vs.  Brand,  July  term,.1872. 

§3526.  (3475.)  When  case  is  not  reached,  A  cause  not  reached  at  the 
trial  term,  stands  over  as  continued. 

Stated  in  3  Kelly,  23. 

§3527.  (3476.)   Continuance  in  cases  sent  bach  from  the  Supreme  Court, 
When  any  cause  shall  be  sent  back  to  the  Superior  Court  by  the  Supreme 
Court,  the  same  shall  be  in  order  for  trial  at  the  first  term  of  the  said  ^^^  ^.  i^si-'s-^ 
Superior  Court  next  after  the  session  of  the  Supreme  Court ;  and  if  the  p.  -lo. 
continuances  of  either  party  are  exhausted,  the  said  Superior  Court  may 
grant  one  continuance  to  said  party,  as  the  ends  of  justice  may  require, 

In  ord^r  for  trial  at  the  first  term  :  14  Ga.,  653.  One  Continuance  only  under  Act  of  1S51-2 :  21 
Ga.,  584. 

§3528.  (3477.)  Diligence  required.  In  all  case-s,  the  party  making  au 
application  for  a  continuance  must  show*  that  he  has  used  due  diligence. 

Diligence  to  be  shown :  5  Ga„  75 ;  10  Ga.,  86,  403 ;  21  Ga.,  220 ;  23  Ga.,  61S ;  SO  Ga.,  829 ;  37  Ga..  224 ; 

38  Ga.,  50. 
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§30*20.  (347S.)  Confinuancc  for  non-return  of  infer  rogatories.  AVlien 
a  (XMUiuission  issues  to  oxaiuine  a  Avitiiess,  it  not  having'  been  returned 
shall  be  no  eause  for  a  eontinuanee,  unless  the  party  seeking  the  continu- 
anee  will  make  the  same  oath  of  the  materiality  of  the  testimony  as  in  the 
case  of  an  absent  witness,  and  the  party  must  show  due  diligence  in  suing 
out  and  having  the  same  executed. 

Showinc  sufficient— when:  lOGa.,403;  ,30  Ga.,  S16.  Must  show  what:  21  Ga.,  201.  Stated  in 
old  Kule  Xo.  32. 

§3530.  (3479.)   Continiumce  on  the  appeal.     No  appeal  case  shall  be 
continued  more  than  twice  by  the  same  party,  except  for  providential 
cause,  and  for  which  it  may  be  continued  as  often  as  justice  may  require. 
§3531.  (3480.)  Discretion  of  the  Court.     All  application  for  continu- 
ances are  addressed  to  the   sound  legal  discretion  of  the  Court,  and  if 
(n^  ActsofivTi- 1^"^'^  expressly  provided  for,  shall  be  granted  or  refused,  as  the  ends  of 
'>\l^.^''-   tV^"^  ji^i^tice  mav  require.     [And  in  all  civil  and  criminal  cases  in  the  Courts 

of  l!>7     p.  41.    *.*■*■.    4 

of  this  State,  the  presiding  Judges  may,  in  their  discretion,  admit  a  couii- 
^'   '  ter  sliowing  to  a  motion  for  a  continuance,  and,  after  a  hearing,  may 

decide  whether  the  motion  shall  prevail.]     (a.) 

Interfered  with  only  in  extreme  cases ;  1  Kelly,  213 :  3  Kelly,  185 ;  5  Ga.,  48  ;  6  Ga..  255 ;  10  Ga., 
S<'-  14  Ga..  6:  21  Ga.,  576;  25  Ga..  14(3,  703  ;  27  Ga.,  411  ;  33  Ga.,  372;  McLaren  vs.  McLaren,  March 
t erm.  1 S64 ;  36  Ga ..  526 ;  37  Ga.,  678 ;  38  Ga.,  491 ;  39  Ga.,  591 ;  40  Ga.,  11 ;  41  Ga„  102 ;  42  Ga.,  403 ;  44 
Ga.,  511,  593;  45  Ga.,  283. 

Gexkral  XoTE. — Effect  of  two  general  continuances:  1  Kelly,  275.  Bill  of  exceptions  to  im- 
rroper  srantinp  or  refusing:  3  Kelly,  185:  22  Ga..  402;  24  Ga.,  169;  25  Ga.,  146.  New  trial  for  refu- 
sal to  grant :  7  Ga..  2;  14  Ga.,  8,  22,  641 ;  21  Ga.,  581 ;  22  Ga.,  212;  26  Ga.,  593  ;  30  Ga.,  10 ;  32  Ga.,  406 ; 
3;3  Ga..  98;  40  Ga.,  529;  45 Ga.,  538.  In  possessory  warrant  case:  15  Ga.,  25.  Continuance  for  honest 
n;istake  of  party  or  counsel :  15  Ga.,  306.  For  withdrawal  of  papers  from  clerk's  office:  18  Ga.,  50. 
A\'here  a  case  has  been  long  pending  in  Court:  19  Ga.,  85;  37  Ga.,  588.  Continuance  for  providen- 
tial causes,  not  to  be  charged  to  either  party  ;  19  Ga.,  586.  Newly-discovered  evidence  as  ground 
f».r  continuance;  19  Ga..  630;  32  Ga.,  672;  34  Ga.,  572.  Where  defendant  has  authorized  agent  to 
acknowledge  service  for  him  :  20  Ga.,  693.  Where  attorney  was  not  prepared  on  account  of  other 
pressing  business  engagement :  21  Ga.,  6.  Where  the  continuances  of  a  party  have  been  exhausted  : 
21  Ga.,  576.  Second  s"howing  for:  22  Ga.,  212;  2:3  Ga.,  207  ;  38  Ga.,  491.  On  the  ground  that  owing  to 
conduct  of  attorney  of  another  party,  the  applicant  had  not  time  to  sue  out  interrogatories  :  23  Ga., 
418.  Continuance  not  granted  when  none  of  the  material  facts  necessary  for  that  purpose  are  veri- 
fied: 23Ga.,  5S2.  Judge  may  charge  continuance  to  neither  party;  25  Ga.,  703.  Showing  made 
by  attorney— when:  25Ga.,  628;  37  Ga.,  411.  No  continuance  for  incompetency  of  juror,  discov- 
ered after  he  was  taken  to  try  a  case  and  sworn  ;  26  Ga..  704.  No  continuance  because  a  full  report 
of  a  decision  of  the  Supreme  Court,  in  a  former  trial  of  the  case,  had  not  been  received  :  30  Ga., 
237.  No  continuance  for  absence  of  counsel  when  caused  by  change  of  counsel  or  neglect  of  client : 
32  Ga..  428.  No  continuance  to  enable  attorney  to  obtain  from  absent  client  authority  to  release  a 
witness:  33Ga..4^J.  When  too  late  to  grant  continuance:  34Ga.,572.  When  granted  to  enable  party 
who  has  an  equitable  defense  to  enjoin  proceedings  at  law :  35  Ga.,  148;  37  Ga.,  224.  Want  of  time  to 
except  to  complicated  auditor's  report;  37  Ga.,  2^>9.  Death  of  partner:  39  Ga.,  186.  No  continu- 
ance to  allow  judgment  to  be  opened— when  :  41  Ga.,  584.  Impression  of  applicant  from  announce- 
ment of  .Judge  :  43  Ga..  312.  Continuance  to  make  administrator  party  :  44  Ga.,  514.  Kule  against 
sheriff:  44  Ga..  593.  Where  two  suits  were  pending,  and  defendant  makes  good  cause  for  continu- 
ance of  last  and  where  plaintiff  has  dismissed  the  former:  44  Ga..  659.  Where  principal  on  crimi- 
nal bond  is  too  sick  to  appear;  45  Ga.,  9.  No  ground  for  the  continuance  of  the  case  accessory 
before  the  fact  that  the  principal  has  been  convicted,  yet  intends  to  move  for  a  new  trial ;  45  Ga., 
58;  see,  also,  B.  A:  A.  R.  R.  Co.,  vs.  McLaren.  January  term.  1873;  Rice  vs.  Ross;  lb.  Motion  for, 
to  be  insisted  on— when:  see  old  Rule  No.  53,  new  Rule  No.  44,  and  22  Ga.,  231;  33  Ga.,  207;  38 
Ga.,  505.  Must  announce  ready  or  move  for  continuance  within  five  minutes  :  Rule  No.  22.  Con- 
tiuuance  in  case  of  default:  Rule  No.  23;  see,  also.  Rule  No.  28. 
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CHAPTER  V. 


GARNISHMENTS. 


Skcttox. 
P/)U'>.  (r.'irnishoc— whfn  to  \ny  interest. 
'.'/)\7.  .J  ii(lKri)<;rit  !iKiii)-t  K'Tnishee. 
3518,  Answor  of  Ki«rni.''.hc<i. 
.T)iy.  (i;irnislieo  i);iyy  no  co.-t— when. 
SWO,  Kcrric'licM  »K.'iin«t  Karnisht-e. 
oo')!.  Colliilcnil  Hccurities. 

3552.  Attorney  rniiy  ho  garni-ihed. 

3553.  Receiver  exempt. 

3551.  Iijiboi(!r.s'  \v:i{?es  exempt. 

3555.  Lc^ncie.s,  etc. 

3556.  Garnishment  of  executor-!,  et'i. 

3557.  Garnishment  by  tax  collector. 

3558.  Proceedings  thereon. 


Section. 

3532.  Garni.«hmcnts  at  common  law. 

3533.  How  ohtiijned. 

3534.  Afiidiivit  jind  bond  by  agent,  etc. 
3.535.  By  one  of  a  firm,  etc. 

3536.  How  itnd  by  whom  issued,  etc. 

3537.  AKiiinst  persons  out  of  the  county. 

3538.  Affidavit  and  bond — where  made. 

3539.  How  issued,  etc. 

3540.  Garnishments— how  dissolved. 
35I1.  (Jbiimiints  niiiy  dissolve. 

3542.  Proceedings  upon  answer. 

3543.  Claimant  may  hsive  possession. 

3544.  Claimant  made  party. 

3545.  Distribution  of  money. 

§3532.  (3481.)  Garnishments  at  common  km.  In  cases  where  suit  is  K.^,c^Q.^o  c 
pending,  or  where  judgment  has  been  obtained,  the  plaintiif  shall  be  p.  77. _  Actof* 
entitled  to  the  process  of  garnishment  under  the  following  regulations  :      ^^''' '''''  ^''  '^'* 

§3533.  (3482.)  Garnishments,  hoto  obtained.  The  plaintiff,  his  agent 
or  attorney  at  law,  shall  make  an  affidavit  before  some  officer  authorized 
to  issue  an  attachment  by  this  Code,  stating  the  amount  claimed  to  be  due 
in  such  action  or  on  such  judgment,  and  that  he  has  reason  to  apprehend  Act  of  IS22.  c. 
the  loss  of  the  same,  or  some  part  thereof,  unless  the  process  of  garnish-  iil^:'^'^l[  '?^^ 
ment  do  issue,  and  shall  give  bond,  with  good  security,  in  a  sum  at  least 
equal  to  double  the  amount  sworn  to  be  due,  payable  to  the  defendant  in 
the  suit  or  judgment,  as  the  case  may  be,  conditioned  to  pay  said  defend- 
ant all  costs  and  damages  that  he  may  sustain  in  consequence  of  suing 
out  said  garnishment,  in  the  event  that  the  plaintiff  fails  to  recover  in  the 
suit  pending,  or  it  should  appear  that  the  amount  sworn  to  be  due  on 
such  judgment  was  not  due. 

Affidavit  need  not  state  name  of  person  against  whom  summons  is  to  issue :  14  Ga..  124,  What 
sufficiently  certain  as  to  case  in  which  process  is  sued  out:  30  Ga.,  540.    Boild  amendable:  lb. 

§3534.  (3483.)    Affidavit  by  agent  or  aitorney.    When  the  affidavit  is 
made  by  the  agent  or  attorney  at  law  of  the  plaintiff,  he  may  swear  accord-  ^^Lof  1S22.  c. 
ing  to  the  best  of  his  knowledge  and  belief,  and  shall  have  power  to  sign  Isso-'og',  p.  s^L 
the  name  of  the  plaintiff  to  such  bond,  who  shall  be  bound  thereby  in 
the  same  manner  as  though  he  had  signed  it  himself. 

§3535.  (3484.)  Affidavit  and  bond  by  one  of  a  firm,  etc,  When  the  debt 
for  the  recovery  of  which  the  garnishment  is  soug-ht  is  due  to  copartners, 
or  several  persons  jointly,  any  one  of  said  copartners  or  joint  creditors '  ' 
may  make  the  affidavit  and  give  the  bond  in  the  name  of  the  plaintiff", 
as  prescribed  in  cases  of  attachment. 

§3536.  (3485.)  Hoio  and  by  lohom  issued,  etc.     When  such  affidavit 
has  been  made,  and  bond  given,  it  shall  be  the  duty  of  the  officer  before 
whom  the  same  is  made,  or  any  other  officer  authorized  by  this  Code,  to 
issue  attachments,  to  whom  the  same  bond  and  affidavit  may  be  delivered, 
upon  the  request  of  the  plaintiff,  his  agent,  or  attorney  at  law,  to  issue  a  Act_of  i?22.  c. 
summons  of  garnishment,  directed  to  the  person  sought  to  be  garnished,  jsii'cfp.^'?:!^ 
requiring  him  to  appear  at  the  next  term  of  the  Court  where  such  suit  i^-^^^j^^^f  i^^^-*-«^. 
pending,  or  where  such  judgment  was  obtained;  but  if  the  next  Superior 
Court  shall  be  held  within  less  than  ten  days  from  the  time  such  sum- 
rUons  shall  issue,  tlien  the  garnishee  shall  be  be  required  to  appear  at  the 
next  Court  thereafter,  then  and  there,*  to  depose  on  oath  what  he  is 

*  "  Or  before  that  time."    Repealed  by  Act  of  2ith  of  February,  1873. 
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iiulobtoil  to,  or  what  property  and  effects  lie  has  in  his  hands  belonging 
to  the  delenilant,  or  liad  at  tlie  time  of  tlie  service  of  the  smnnions  of 
pu-nishment:  [and  also  what  he  has  become  indebted  to  the  defendant, 
or  what  pro}H^rty  and  etfects  he  has  received  or  got  possession  of  belong- 

^^YaK^^'^^^^'^^'i"?  to  the  defendant,  between  the  time  of  the  service  of  said  snmmons, 
and  tlie  time  of  making  his  retnrn;]  (a)  and  npon  such  affidavit,  bond, 
and  snmmons  of  garnishment,  being  delivered  to  any  officer  authorized 
by  law  to  levy  an  attachment,  it  shall  be  his  duty  to  serve  such  snmmons 
of  garnishment  upon  the  pei*son  to  whom  it  is  directed,  if  to  be  found  in 
his  county,  and  to  make  an  entry  of  such  service,  and  of  his  actings  and 
doings  in  the  premises  upon  the  affidavit  and  bond,  and  return  the  same 
to  the  Court  to  which  the  person  summoned  as  garnishee  is  required  to 

'b>  Act  of  l8o<3.  appear ;  and  all  subsequent  proceedings  shall  be  the  same  as  in  this  Code 
prescribed  in  relation  to  garnishment  in  cases  of  attachment.  [Summons 
of  garnishment  may  issue  inider  the  provisions  of  this  section,  from  time 
to  time,  before  trial,  without  giving  any  additional  bond.]     (b.) 

What  officer  authorized,  etc. :  SO  Ga.,  159;  34  Ga.,  442. 

§3537.  (3486.)  Garnishment  against  persons  residing  out  of  the  county. 
When  any  of  the  persons  sought  to  be  garnished  reside  in  a  different 
county  from  the  one  where  suit  is  pending,  or  in  which  judgment  was 
obtained,  it  shall  be  the  duty  of  the  officer  taking  such  affidavit  and 
bond,  or  any  other  officer  of  the  county  where  such  suit  is  pending,  or 
where  such  Judgment  Avas  obtained,  authorized  by  this  Code  to  issue  an 
attachment,  to  whom  said  bond  and  affidavit  may  be  delivered,  to  make 
out  a  copy  thereof,  and  certify  the  same  to  be  true,  and  shall  deliver  said 
certified  copy  to  the  plaintiff,  his  agent,  or  attorney  at  law;  and  upon 
such  certified  copy  being  delivered  to  any  officer  authorized  to  issue  an 
p.  79.  Act'ot*  attachment,  of  the  county  where  the  person  sought  to  be  garnished  resides, 
1855-56,  p.  3..  j|.  i}^jj]j  i^g  j-\^Q  Juty  of  sucli  officcr  to  issue  summons  of  garnishment  for 
such  person  as  he  may  be  directed  by  the  plaintiff,  his  agent,  or  attorney 
at  law,  requiring  him  to  appear  at  the  next  Superior  or  Justices'  Court 
of  said  county,  according  as  such  suit  is  pending,  or  judgment  was 
obtained  in  the  Superior  or  Justices'  Court,  then  and  there  to  depose 
according  to  the  provisions  of  the  previous  sections;  but  if  the  said  Supe- 
rior Court  shall  be  held  within  less  than  twenty  days,  or  said  Jus- 
tice's Court  shall  be  held  within  less  than  ten  days  from  the  time  such 
garnishment  issues,  the  garnishee  shall  be  required  to  appear  at  the  next 
Court  thereafter. 

§3538.  Garnishments  in  another  county.  [When  any  of  the  persons 
sought  to  be  garnished  reside  in  a  different  county  from  the  one  where 
suit  is  pending,  or  in  which  judgment  was  obtained,  the  plaintiff,  his 
agent  or  attorney  at  law,  may  make  affidavit  and  give  bond  in  any  county 
in  the  State,  before  any  officer  authorized  to  issue  an  attachment  under 
this  Code,  and  it  shall  be  the  duty  of  the  officer  taking  such  affidavit  and 
bond  to  make  out  a  copy  thereof,  and  certify  the  same  to  be  true,  and  to 
i.ssue  summons  of  garnishment  for  such  person  as  he  may  be  directed  by 
the  plaintiff,  his  agent  or  attorney  at  law,  requiring  him  to  appear  at  the 
next  Superior  or  Justice's  Court  of  the  county,  of  the  garnishee's  resi- 
dence according  as  such  suit  is  pending,  or  judgment  was  obtained  in  the 
Superior  or  Justice's  Court,  then  and  there  to  depose  according  to  the 
provisions  of  law ;  and  it  shall  be  the  duty  of  the  officer  serving  such 
summons  to  return  or  transmit  the  certified  affidavit  and  bond,  together 
with  his  actings  and  doings  thereon  to  the  Superior  or  Justice's  Court  of 
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the  county  in  wlilcli  fiiioli  suit  Is  pc^ndln^f;  or  jnfl<^rnf!nt  was  olAaincA,  anrl 
to  return  the  original  aflidavit  and  hond  to  tiie  Court  wlj(;re  hu^Ji  per.son 
is  summoned  to  appear,  with  Ids  a(!tings  and  (h>in^s  tlK^r-eon,  and  all  hiih- 
sequent  proceedings  shall  be  the  same  as  j)rescribed  by  this  Code,  in  refla- 
tion to  garnishment,  in  cases  of  attacihment,  whc^n;  the  garnishee  resides 
out  of  the  county  in  which  the  attachment  is  returnable.  This  section 
shall  not  be  so  construed  as  to  n^pwil  the  precciding  section,  ]}ut  as  ])ro- 
viding  an  additional  mode  of  obtairn'ng  garnishment  against  persons  i?^(.^j'^i>j7v^ 
residing  out  of  the  county  where  suit  is  pending  or  in  which  judgment 
was  obtained,  and  so  much  of  said  section  as  relates  to  the  time  in  which 
service  of  summons  of  garnishment  shall  be  made  returnable  to  the 
Superior  or  Justice^s  Court,  is  hereby  made  a  part  of  this  section.]     (a.) 

§3.539.  (3487.)  IIoiv  issued,  served,  and  returned,  etc.  Upon  such  cer- 
tified copy  of  affidavit,  bond,  and  summons  of  garnishment,  being  deliv- 
ered to  any  officer  authorized  by  law  to  levy  an  attachment,  it  shall  be  his 
duty  to  serve  the  summons  upon  the  person  to  whom  it  is  directed,  and  \,%^^  Act'of 
to  return  the  said  copy  affidavit,  and  bond,  to  the  Court  where  such  per-  ^^>5-'5^.  p.  ^^t. 
son  is  summoned  to  appear,  together  with  his  actings  and  doings  entered 
thereon,  and  all  subsequent  proceedings  shall  be  the  same  as  is  prescribed  / 

by  this  Code  in  relation  to  garnishment  in  cases  of  attachment,  where 
the  garnishee  resides  out  of  the  countv  in  which  the  attachment  is  return- 
able. 

§3540.  (3488.)  Garnishments,  how  dissolved.  In  cases  where  garnish- 
ments are  issued  when  suit  is  pending,  or  judgment  has  been  obtained, 
the  defendant  may  dissolve  such  garnishment,  and  have  the  same  dis- 
missed upon  filing  in  the  clerk's  office  of  the  Court  where  suit  is  pend- 
ing, or  judgment  was  obtained,  or  with  the  Justice  of  the  Peace  where  Act  of  is-23.  c. 
suit  is  pending,  or  judgment  was  obtained  in  such  Court,  a  bond,  with  is.^5^:-56;  ^^35. 
security,  payable  to  the  plaintiff,  for  the  payment  of  the  amount  due  on 
such  judgment,  or  which  may  be  recovered  in  said  action,  and  the  costs 
thereon,  and  the  plaintiff  may  enter  up  judgment  upon  such  bond  against 
the  principal  and  securities,  as  judgment  may  be  entered  against  securi- 
ties upon  appeal. 

Where  the  security  becomes  insolvent:  39  Ga.,  82.    See,  also,  40  Ga.,  386. 

§3541.  Claimants  may  dissolve  garnishme^it.  [Whenever  any  process 
of  garnishment  is  served  upon  any  person,  based  upon  suit,  attachment 
or  judgment,  and  there  shall  be  money  or  property  of  any  kind  or 
description  in  the  hands  of  the  garnishee,  or  that  shall  come  into  his 
hands  so  as  to  fall  within  the  operation  of  the  summons  of  garnishment 
so  served  as  aforesaid,  which  is  claimed  to  be  the  property  or  money  of 
any  person  not  a  party  to  the  proceeding  upon  which  said  garnishment  is 
based,  said  claimant  may  dissolve  said  garnishment  by  filing  in  the  clerk's 
office  of  the  Superior  Court  of  any  County,  or  of  any  City  Court,  or  in(,i>]Aet_sofis:i- 
the  office  of  any  Justice  of  the  Peace  or  Notary  Public,  according  as  said  '"  ^*' 
garnishment  may  be  returnable  to  the  Superior,  City,  Justice  or  Xotary 
Public's  Court,  a  bond  with  good  security  in  twice  the  amount  of  the 
sum  claimed  upon  said  suit,  attachment,  or  judgment,  to  be  approved  by 
said  clerk,  or  said  Justice  of  the  Peace  or  Notary  Public,  conditioned  to 
pay  to  the  plaintiff  the  sum  that  may  be  found  due  to  said  defendant 
upon  the  trial  of  any  issue  that  may  be  found  upon  the  answer  of  the 
garnishee,  or  that  may  be  admitted  to  be  due  in  said  answer,  if  untra- 
versed.]     (a.) 

§3542.  Proceedings  uj)on  answer  of  garnishee,     [The  garnishee  upon 
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ans\vonni:\  sluill  bo  discharged  from  all  further  liability,  and  the  plaiii- 
titf 's  remedy  shall  be  upon  the  bond  so  executed  as  aforesaid ;  the  plain- 
tiff or  claimant,  or  both  of  them  may  traverse  said  answer,  and  the  issue 
upon  siiiil  travei-se  shall  be  submitted  to  a  jury  as  other  issues  upon  the 
K-^*^*^^^^^^"  answer  of  g-arnishees;  if  said  garnishee  fails  to  answer  within  the  time 
reqnirtxl  by  the  laws  of  this  State,  judgment  shall  be  had  against  him, 
and  he  shall  be  liable  thereon,  notwithstanding  any  bond  that  may  have 
been  executed  by  any  claimant  of  the  fund  or  property  in  his  hands.]  (b.) 
§3543.   The  fund  or  properfi/  to  be  delivered  to  claimant.     [The  gar- 
<c^  ActsofiSTi- nishee  shall  pay  over  or  deliver  any  money  or  property  to  the  claimant 
.^P.  0.         upon  the  dissolution   of  the  garnishment,  in  manner  aforesaid,  unless 
prevented  by  other  legal  process.]     (c.) 

§3544.  Claimant  is  party  to  subsequent  proceedings.  [The  claimant 
of  any  fund  or  property,  to  whom  the  same  may  have  been  paid  or 
delivered  upon  the  dissolution  of  the  garnishment  in  the  manner  before 
(d  Acts  ofi^n-  prescribed,  shall  be  a  party  to  all  further  proceedings  upon  said  garnish- 
1:2,  pp.  50. 51.  iiient,  and  judgment  shall  be  had  instanter  upon  said  bond  for  any  sums, 
or  the  value  of  any  property  that  may  be  found  to  have  been  in  the 
hands  of  said  garnishee,  liable  to  the  operation  of  said  summons  of 
garnishment.]     (d.) 

§3545.  (3489.)  Money  raised  by  garnishment — hoio  distributed.     All 
e^^c^n  c   ^^'^'^^^Y  raiscd  by  virtue  of  the  process  of  garnishment  under  this  Code, 
p.TS.  Acrof'  shall  be  paid  over  to  the  creditors  of  the  defendant,  according  to  the  pri- 
isoo-  56.  p.  oS.  Qj,j^jgg  now  established  by  law — the  expenses  of  the  moving  creditors 
being  first  paid  p)ro  rata,  by  the  judgment  creditors  receiving  the  ben- 
efit of  his  diligence. 

Distribution  under  Act  of  1822:  13  Ga.,  355.  Distribution  in  equity:  16  Ga.,  137.  Paid  to  oldest 
executions:  17  G;i..  427.  Costs  and  reasonable  attorney's  fee  are  among  expenses'of  the  moving 
creditor:  41  Ga.,  320,    Carr  va.  Bendict,  January  term,  1873. 

§3546.  (3490.)  Garnishee  liable  for  interest^  when.  As  a  general  rule, 
a  party  who  is  prevented  from  paying  over  money  by  process  of  law  is 
not  liable  for  interest;  but  if  a  garnishee  resists  the  payment  of  the  fund 
in  his  hands,  or  controverts  his  indebtedness,  he  is  liable  for  interest 
thereon — but  he  may  relieve  himself  from  interest  by  paying  the  fund 
into  Court. 

Liability  for  interest:  1  Kelly,  38;  32  Ga.,  20. 

§3547.  (3491.)  Judgment.  The  plaintiff  shall  not  have  judgment 
against  the  garnishee  until  he  has  obtained  judgment  against  the  defend- 
ant. 

Stated  in  23  Gji.,  180.  It  is  the  ri^ht  of  the  plaintiff  as  soon  as  he  gets  judgment  against 
debtor  to  take  judgment  against  garnisliee  :  41  Ga.,  694. 

§3548.  (3492.)  Answer  of  garnishee.  The  garnishee  must,  in  his 
answer,  admit  or  deny  his  indebtedness,  or  that  he  has,  or  had,  effects  in 
his  hands  belonging  to  defendant;  and  if  he  is  unable  to  do  so,  his 
iiialjility  must  aj)pear  in  his  answer,  together  with  all  the  facts  plainly, 
iuUy  and  distinctly  set  forth,  so  as  to  enable  the  Court  to  give  judgment 
thereon. 

Practice  as  to  nnswcr  of  garnishee  :  15  Ga..  186  ;  23  Ga.,  186;  30  Ga.,  923;  38  Ga.,  297,  603.  What 
answer  authorizes  judgment :  18  Ga.,  050;  22  Ga.,  52.  Where  he  does  not  admit,  etc.:  45  Ga.,  369. 
Must  answer,  when  :  45  Ga.,  486;  McCallom  vs.  Brandt,  January  term,  1873. 

§3549.  Garnishee  relieved  from  costs — vjhen.  [In  all  cases  where  pro- 
cess of  garnishment  shall  be  served  upon  any  person,  and  sucli  person 
shall  make  a  true  answer  to  the  garnishment,  as  now  required  by  law, 
and  .shall  pay  the  sum  due  to  the  defendant,  into  Court,  or  shall  turn 
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over  and  (Iclivcr  up  any  porRonal   property  of  tho  clofonrlants,  that  ho 

may  have  in   his   j)o.ss(;ssion,  as  n^fpiircd    by  law,  or  sliall  au.^wcr  truly 

that  he  owes  the  defendant  nothing,  if  the  garnishee  shall  have  to  ineurca)  Actof  20th 

any  expense  in  making  his  or  her  answer  to  the  garnishment,  or  in  turn-^"^'-  ^^'^'" 

ing  over  said  personal   ])ro])(!rty,  th(!  atnount  so  incurred  sliall  he  taxed 

in  the  bill  of  costs,  under  the  a[)proval  of  the  Court,  and  be  paid,  by  the 

party  cast  in  the  suit,  as  other  costs  are  now  paid.]     (a.j 

§3550.  Eemedles  against  garnishee.  [Whenever  the  garnishee  shall 
answer  that  he  has  money  or  currency  in  liis  control  belonging  to  the 
defendant  in  the  princi[)al  suit,  or  the  same  fact  shall  be  ascertained  in 
the  manner  provided  by  law,  the  plaintiff,  in  addition  to  other  remedies 
now  existing,  shall  have  the  same  remedy  to  enforce  the  delivery  of  such  iY^b'^AV:!^^^ 
money  or  currency  as  exist  by  law  under  section  3305  of  this  Code, 
to  enforce  the  delivery  of  property  or  effects,  and  all  the  provisions  of 
said  section  as  it  exists,  and  shall  exist,  shall  apply  to  garnishments  at 
common  law.]     (b.) 

§3551.  (3493.)  Collaterals  not  subject  to  garnishment.  Collateral 
securities  in  the  hands  of  a  creditor  shall  not  be  the  subject  of  garnish- 
ment at  the  instance  of  other  creditors. 

Stated  in  4  Ga.,  428 ;  18  Ga.,  650. 

§3552.  (3494.)  Attorney  at  laio  is  subject  to  garnishment.  An  attorney 
at  law  who  has  money  or  other  effects  in  his  hands  belonging  to  the 
defendant,  shall  be  subject  to  be  garnished. 

stated  in  6  Ga.,  580;  Carr  vs.  Benedict,  January,  1873. 

§3553.  (3495.)  Receivers  not  subject  to  garnishment.  A  receiver 
appointed  by  a  Court  of  equity  shall  not  be  subject  to  the  process  of 
garnishment. 

Stated  in  11  Ga.,  413. 

§3554.  (3496.)  Laborers'  tcages  exempt  from  garnishment.     All  jour- 
neymen, mechanics,  and  day  laborers  shall  be  exempt  from  the  process  Act  of  1845,  c. 
and  liabilities  of  garnishment  on  their  daily,  weekly,  or  monthly  wages,  ^'  ^^' 
whether  in  the  hands  of  their  employers  or  others  :  \^Providedy  that  the 
wages  of  no  person  in  the  employment  of  another  shall  be  exempt  from  (a)  Acts  of  1372, 
the  process  of  garnishment,  wdien  the  consideration  of  the  debt  is  pro-  ^' 
visions  for  the  use  of  the  employee  or  his  family,  or  when  the  considera- 
tion of  said  debt  is  for  board  of  himself  or  family.]     (a.) 

On  Act  of  1845— unrepealed  by  Act  of  1855-6 :  25  Ga.,  571,  625.  Extends  to  overseers  :  25  Ga., 
571;  Butler  vs.  Freeman,  July  term,  1872. 

§3555.  (3497.)  When  legatees,  etc.,  are  subject  to  garnishment.  As  a 
general  rule,  the  interest  of  a  legatee  or  distributee  is  not  the  subject  of 
garnishment  issued  against  an  executor  or  administrator,  but  if  the  legacy 
has  been  assented  to  by  the  executor,  and  such  legacy  is  not  defeated  by  '-^57. 
debts  agtxinst  the  estate,  and  when  there  has  been  a  final  settlement  by 
the  administrator,  and  there  remains  in  his  hands  a  fixed  balance,  such 
legacy  or  the  interest  of  the  distributee,  or  heir,  may  be  reached  by  the 
process  of  garnishment,  at  the  instance  of  a  creditor  of  such  legatee, 
distributee,  or  heir  at  law,  as  the  case  may  be. 

§3556.  (3498.)  Executors,  etc.,  may  be  garnished — ichen.     In  every 
case  a  garnishment  may  be  issued  against  an  executor  or  administrator 
for  a  legacy  or  distributive  share,  [or  for  any  debt  or  demand  owing  by^^^  \ctsofiS65- 
said  estate  to  any  other  person,]  (b)  if  the  creditor  will  swear — in  addi-  '»^>  p-  33. 
tion  to  the  oath  required  in  ordinary  cases — that  his  debtor  resides  with- 
out the  State,  or  is  insolvent.  In  such  cases  the  executor  or  administrator 
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sliall  not  bo  ooinpollod  to  answer  the  garnishment  nntil  the  estate  in  his 
hands  is  sutliciently  administered  to  enable  him  safely  to  answer  the 
same. 

Not  subjcot  to  srnniishmont  within  the  twelve  months:  2S  Ga.,  30(3.  Effect  of  garnishment 
under  this  section:  41  Ga..  62S. 

§3557.  (3499.)   Tax  collector  viai/  issu£  garnishment.     When  any  tax 
colUvtor  ean  find  no  j^roperty  of  the  defendant,  on  whieh  to  levy  any 
tax  exeeiition  in  his  hands,  it  shall  be  his  dnty  to  make  an  entry  to  that 
otilvt  on  said  exoention ;  and  snch  tax  eollector  may  then  issue  summons 
Act  of  iS55*-5..-,  ^~*1'  garnishment  against  any  person,  whom  he  may  believe  is  indebted  to 
p.  137.  the  defendant,  or  who  may  have  property,  money,  or  effects  in  his  hands 

IS82.  Avhen  said  summons  of  garnishment  shall  be  served  by  the  tax  collector, 

tJie  sherilf,  his  deputy,  or  any  constable  of  the  county  in  which  the  gar- 
nishee may  reside,  at  least  fifteen  days  before  the  sitting  of  the  Conrt  to 
Avhich  the  same  is  made  returnable,  and  returned  to  the  Superior  Court 
of  the  county  for  which  he  is  tax  collector. 

§3558.  (3500.)  Proceedings  tliereon.     Said  tax  collector  shall  enter  on 

Actofis-35-'c'',  ^^'^^  execution  the  names  of  the  persons  garnished,  and  return  said  exe- 

p.  137.  cution  to  said  Superior  Court,  and  all  the  subsequent  proceedings  shall 

be  the  same  as  now  provided  by  law  in  relation  to  garnishments  in  other 

cases,  when  judgment  has  been  obtained,  or  execution  issued. 

General  Note.— Equity  jurisdiction  :  2  Kelly.  151;  10  Ga..  229;  16  Ga.,  137.  Liability  of 
warehousemen  in  this  catie  :  7  Ga.,  104.  A  judgment  against  a  garnishee  who  is  indebted  by  note 
will  nor  be  a  defense  ag;iinst  a  suit  by  a  holder  until  it  has  been  paid  :  8  Ga.,  549.  Transfer  of  a 
note  where  suit  is  pending:  9  Ga.,  510.  Where  in  suit  ngainst  two  joint  makers  of  a  note,  one  dies 
btfure  judgment :  17  G:1.  SO.  Debts  secured  by  negotiable  instruments  subject  to  garnishment:  18 
G;i.,  650.  (>/)»«  of  showing  that  note  wns  trnnsferred  to  pin intiff  before  garnishment  served :  20 
Ga..  477  ;  25  Ga.,  600.  Garnishment  lies  in  suit  on  dormant  judgment :  22  Ga,.,  53.  Garnishment  in 
Justice's  Court :  22  Ga.,  618.  Transferee  of  bank  stock  at  instance  of  bank — when  liable  to  gar- 
nishment: 24  Ga..  540.  Stock  in  Eatonton  E.  R.  U. :  25  Ga.,  297.  Garnishment  of  salaries  of  offi- 
cers of  municipal  corporations :  26  Ga..  113.  (See,  also,  Act  of  1850,  C.  p.  88.)  Garnishment  on 
property  of  non-resident ;  30  Ga.,  440.  Party  protected  from  second  payment :  30  Ga.,  440  ;  35  Ga., 
278.  Garnishment  on  distress  Avarrant:  34  Ga.,  178.  Where  several  garnishments'served  upon 
maker  and  holder  of  note  returnable  to  different  Courts:  35  Ga.,  278.  G.irnishment  when  enjoined  ; 
37  Ga..  318;  44  Ga..  376.  Sup't  W.  &  A.  R.  R.  exempt:  37  Ga.,  240.  Bona  fide  holder  of  note:  38 
Ga.,  18.  Obligation  to  contribute  subject  to  garnishment:  38  Ga.,  512.  Debt  due  for  rent  subject 
to  garnishment :  40  Ga.,  98.  Garnishment  by  bailee:  44  Ga.,  647  ;  against  C.  R.  R.  &  B.  Co. :  45  Ga., 
4S<5.  See.  also.  Mayer  vh.  McKee.  .July  term,  1872,  and  S.,  Fw.  &  D,  R.  R.  Co.  vs.  Tyson,  January 
term,  1573;  Watkins  vs.  Casou,  July  term,  liTZ, 
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TITLE  lY. 

OF  THE  VEPtlJJCT  ANJJ  JUJXjMENT 


CHAPTER  I. 

VERDICT  AND  JUDGMENT. 

Article  1. — Of  the  Verdict  and  its  Reception. 

AiiTiCLE  2. — Entering  Judgment. 

Article  3. — Effect  and  Lien  of  Judgment. 

Article  4. — Of  AttaoJcing  Judgments. 

Article  5. — Transfer  of  Judgments. 

Article  6. — Confession  of  Judgments. 

Article  7. — Dormant  Judgments  and  Revival  thereof. 


ARTICLE  I. 


OF  the  verdict  and  its  reception. 


Section. 

3559.  Verdict  must  cover  the  issues. 

3560.  Must  show  on  what  plea  found. 

3561.  Construction  of  verdicts. 

3562.  Moulding-  verdicts. 

3563.  Verdicts  in  trover. 


SECTION. 

3564.  Election  as  to  verdict. 

3565.  For  a  total  divorce. 
3266.  For  a  partial  divorce. 
3567.  Reception  of  verdicts. 


§3559.  (3501.}  Verdict  must  cover  the  issues.  The  verdict  must  cover 
the  issues  made''  by  the  pleadings,  and  must  be  for  the  plaintiff  or 
defendant. 

stated  in  8  Ga.,  201 ;  14  Gra.,  119;  17  Ga.,  361.  If  it  does  not  cover,  new  trial  granted  :  14  Ga., 
119 ;  Overhy  et  al.  vs.  Thrasher,  July  term,  1872 ;  Shell  vs.  Sanders,  lb. 

§3560.  (3502.)  3Just  shoiv  upon  lohat  plea  it  is  found.  If  there  are 
several  pleas  filed  by  the  defendant,  a  verdict  for  the  defendant  must 
show  upon  which  of  the  pleas  the  verdict  is  rendered.  The  jury  may 
render  such  verdict  upon  all  the  pleas  if  they  see  proper  so  to  do. 

See  42  Ga.,  184;  Jackson  vs.  Jackson,  July  term,  1872. 

§3561.  (3503.)  Construction  of  verdicts.  Verdicts  are  to  have  a  rea- 
sonable intendment,  and  are  to  receive  a  reasonable  construction,  and  are 

not  to  be  avoided  unless  from  necessitv. 

./ 

Reasonable  intendment :  9  Ga.,  508,  543;  17  Ga.,  340;  40  Ga.,  249  ;  39  Ga.,  664 ;  36  Ga.,  403.  C^ou- 
struetion  :.17  Ga.,  361. 

§3562.  (3504.)  Moulding  verdicts.     It  shall  be  within   the  power  of 
the  Superior  Court,  in  proper  case,  to  mould  the  verdict  at  law  so  as  to  ^4.213^ 
do  full  justice  to  the  parties,  and  in  the  same  manner  as  a  decree  in 
equity,  and  the  judgment  and  execution  shall  conform  to  the  verdict. 

"  Mould  :"  4  Ga.,  56  ;  9  Ga.,  65;  34  Ga.,  84.  218  ;  35  Ga..  84;  37  Ga..  364  :  39  Ga..  S2.  "  Conform  :" 
19  Ga.,  579.  Juries  may  find  equitable  verdicts:  44  Ga.,  179.  See,  also,  Anderson  t\f.  Green,  Jan- 
uary term,  1873:  Cox  vs.  Cox,  Jo. 

§3563.  (3505.)  Verdict  in  trover.  In  an  action  of  trover  the  verdict 
may  be  in  the  alternative ;  that  is,  it  must  be  for  the  value  of  the  prop-  ^^^^- 
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erty  sinxi  for,  wlilc'li  may  be  discharged  by  the  return  of  the  property 
Avithin  a  given  time  specified  in  the  verdict. 

Altornntivo  vonliot  propor:  (>  (,«;i.,  287.  Pofendnnt  must  elect  to  dolivor  the  property  Avithin 
the  time  ilosi-rilu'.!,  or  pay  the  il;>m-ijres— cannot  do  each  in  part:  U)  da.,  570;  31  (li..  110.  Verdict 
l\ir  two  thousand  dvdhirs.  which  nujrht  be  satisfied  by  delivery  of  the  property  within  specified 
tin\e.  and  where  the  property  perished  within  that  time:  22  Ua.. '2i)0.  Verdict  for  acrrced  substi- 
tute for  property  :  ;i(.HJa.,  olo.  Verdict  for  recovery  of  slaves:  30  (Ja.,  G4G.  Ou  this  section:  37 
Ga.,34'K 

§0504.  (SoOO.)  I^!(ti]}fif  majf  cJioosc  verdict.  It  shall  be  at  the  option 
A  fiS60  ^^  ^^^^  plaintitl^*,  in  an  action  to  recover  personal  property,  to  say  upon 
4o.  '   '    the  trial    tlun-cof  Avhcther  he  will  accept  an  alternative  verdict  for  tlie 

ju'opcrty  or  its  value,  or  whether  he  will  demand  a  verdict  for  the 
damages  alone,  or  for  the  property  alone,  and  its  hire,  if  any ;  and 
it  shall  be  the  duty  of  the  Court  to  instruct  the  jury  to  render  tlie  ver- 
dict as  the  plaintiff  may  thus  elect. 

§3565.  (3507.)    Verdict  for  total  divorce.     The  form  of  a  verdict  in 

Act  of  i5o:.  c.  ^''^^^  ^^  ^  total  divorce  may  be  as  follows,  to-wit :    We,  the  jury,  find 

p.  224.  that  sufficient  proofs  have  been  submitted  to  our  consideration  to  author- 

lii:i2. 1724.      ize  a  total  divorce — that  is  to  say,  a  divorce  a  vinculo  matrimonii^  upon 

legal  principles,  upon  the  parties  in  this  case. 

§3566.  (3508.)  Verdict  for  i^articd  divorce.  In  cases  of  a  partial 
divorce,  the  form  of  a  verdict  may  be  as  follows,  to-wit :  We,  the  jury, 
find  that  sufficient  proofs  have  been  submitted  to  our  consideration  to 
authorize  a  partial  divorce  between  the  parties — that  is  to  say,  a  divorce 

a  mensa  et  toro  upon  legal  principles.    That  the  plaintiff  shall  pay  

on  the  day  of  ,  to  the  defendant  during  her  natural  life,  the 

sum  of  dollars,  for  the  support  and  maintenance  of  the  issue  of 

such  marriage  during  their  natural  lives. 

§3567.  (3509.)  Verdicts — hoiv  received.  Verdicts  shall  not  be  received 
except  in  open  Court,  unless  by  agreement  of  the  parties. 

Grn'eral  Xote. — Verdict  for  one  tenant  in  common  against  others:  2  Kelly,  825.  Verdict 
■when  some  of  the  plaintiffs  are  barred:  8  Ga.,  201.  What  is  verdict  in  favor  of  marriage  :  9  Ga., 
543.  Verdict  in  claim  case  where  plaintiff  has  been  dead  four  years  and  has  no  administrator:  9 
Ga..  325.  Verdict  for  damages,  when  excessive :  10  Ga.,  37 ;  20  Ga.,  428;  23  Ga,.,  222;  29  Ga.,  294; 
42  Ga.,  270.  Publication  of:  7Ga.,  191 ;  34Ga.,  575.  Plaintiff  may  remit  part  of :  8  Ga.,  113;  22  Ga.,  313  ; 
31  Ga..  140  :  33  Ga.,  591.  Verdict  in  trespass  in  favor  of  plaintiff  for  costs  :  11  Ga.,  137.  Signature 
of:  9  Ga..  501 ;  14  Ga.,  18;  24  Ga.,  72.  The  intendment  of  the  law  is  that  the  verdict  was  found  on 
the  good  count:  12  Ga.,  510.  What  certainty  required:  14  Ga.,  691:  24  Ga.,  591 ;  27Ga,.,469;  30 
Ga,,  112.  608:  40  Ga.,  150 ;  Jackson  i;«.  Jackson.  July  term,  1872.  Verdict  in  ejectment:  14  Ga., 
384;  17Ga.,361;  21  Ga.,  401;  22  Ga.,  283;  24  Ga.,  343;  30  Ga.,  608.  Verdict  for  principal,  inter- 
est and  costs:  14  Ga.,  691  ;  19  Ga.,  298;  20  Ga.,  50;  30  Ga.,  418 :  40  Ga.,  150;  Jackson  vs.  Jack- 
son, .July  term,  1872.  Where  only  portion  of  the  account  is  proved:  16  Ga..  208.  Consent 
verdict:  20Ga.,  120:  30  Ga.,  191,  615.  Verdict  on  liquidated  demand:  19  Ga.,  537.  Where  evidence 
is  inconsistent  and  suspicious  :  22  Ga.,  283.  Verdict  generally  without  stating  amount  in  dollars 
and  cents:  24  Ga.,  485.  Where  a.  verdict  has  been  inadvertently  rendered:  26  Ga.,  352.  Verdict 
releasing  surety :  .30  Ga.,  112.  Mistake  in:  30  Ga.,  191.  Supreme  Court  may  order  plaintiff  to 
write  off  portion  of  verdict :  15  Ga.,  554;  20  Ga.,  91;  21  Ga.,  590;  29  Ga.,  203;  37Ga.,  341;  44  Ga., 
179;  45Ga.,94;  Dodgen  vr.  Camp,  and  Smith  v«.  Turnley.  July  term,  1872 ;  Gunn  ■»«.  Calhoun, 
January  term,  1873.  Verdict  arrived  at  on  Sunday :  31  Ga.,  625.  When  verdict  does  not  show  it 
was  not  rendered  by  a  full  jury:  40  Ga.,  423.  When  plaintiff  is  adjudged  bankrupt  after  suit 
brought,  the  Court  may  direct  the  jury,  if  they  find  for  the  plaintiff,  to  find  that  he  recover  for 
the  U'^e  of  his  assignee  in  biinkruptcy  :  44  Ga.,  19.  See,  also.  Anderson  vs.  Green,  July  tci'm,  1872. 
Grounds  for  nevj  trial,  relative  to  verdict,  see  notes  under  that  title. 


ARTICLE    II. 


OF   ENTERING   JUDGMENT. 


Skcttox. 
.%68,  Judgments — when  to  be  entered. 
y/r/.).  Appeal  suspends  judgment. 
.3-570.  .Judgment  for  principal  and  interest. 
3571.  Judgment  on  appeals. 
.3572.  Against  3uretie.s  and  indorsers. 


Section. 

3573.  Against  executors,  etc. 

3574.  Costs  against  executor,  etc. 

3575.  .Judgments  on  bonds, 

3576.  In  favor  of  and  against  partners,  etc. 


§3568.  (3510.)  Judf/raent — hoio   and  when  signed  up.     In  all  cases 
when  a  verdict  shall  be  rendered,  the  party  in  whose  favor  it  may  be,  or 
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Ills  attorney,  sliall  bo  nllowed  to  ont(;r  and  ii\<rn  up  jiul^mont  tlujroon  at  .  .    -,,«,  p 
any  tunc  witlnn  ionr  (lay.s  artcr   trie   adjonrnrnent  or  tiie  (^ourt  at  wlwcAi  h.VjL 
.sue!)  judgment  was  I'endcTed,  for  the;  junonnt  tlienjof  and  all  eo.sts  r<-(:()V- 
eral)lc  thereon,   and  no  exeeiition   shall   issue  on  any  verdiet  until   .sufh 
judgment  shall  be  entered  up  and  signed  l>y  th(3  party  or  his  attorrjey. 

Four  (hiya  :  5  Ga.,  G4. 

§35G9.  (3511.)  Appeal  sitspemh  jufJr/mciU.    Jf  a  judgment  bo  entf;red^^ 
within  the  time  allowed  for  ent(;ring  an.  appeal,  and  such  appeal  be  "^ 
entered,  the  judgment  will  be  suspended. 

Garner  et  aJ.  vs.  Gibbs,  July  term,  1872. 

§3570.    (3512.)    Judgment  for  principal  and  inter ef^t.     In  all    ^'^-^^  ^(,j  r^^  \9,\^  n 
where  judgment  may  be  obtained,  such  judgment  shall  be  entered  up  for  \y.^i'Jdi. 
the  principal  sum  due,  with  interest:  Provided  the  claim  uj)on  which  itg20.34. 
was  obtained  draws  interest ;  but  no  part  of  such  judgment  shall  bear 
interest  exce2)t  the  principal  which  may  be  due  on  the  original  debt. 

Act  of  1814  does  not  apply  where  the  recovery  is  in  damages :  6  Ga.,  303.    See,  also,  30  Ga.,  421. 

§3571.  (3513.)  Judgment  on  appeals.     In  all  cases  of  appeal,  where 

security  has  been  given,  the  plaintiff,  or  his  attorney,  may  enter  up 

judgment  against  the  principal  and  surety,  jointly  and  severally,  and 

execution  shall  issue  accordingly,  and  proceed  against  either  or  Ijoth,  at 

the  option  of  the  plaintiif,  until  his  debt  is  satisfied. 

§3572.    (3514.)    Against  sureties  and  indorsers.     In   all  judgments 
against  sureties  or  indorsers  on  any  bill  of  exchange,  promissory  note,  or  p  ^^593^  -^ ^ct  of 
other  instrument  in  writing,  the  plaintiff,  or  his  attorney,  shall  designate  i^^'^'.  c.  p.  «oo. 
and  identify  the  relation  of  the  parties  under  the  contract  on  which  such  ^^2159, 2ie3. 
judgment  is  rendered,  and  execution  shall  issue  accordingly. 

Omission  to  describe  contract  of  iadorsoment,  on  affidavit  of  illegality,  amendable  :  27  Ga., 
363. 

§3573.  (3515.)  Judgment  against  execidors  and  adminisiralors.  In  a 
suit  against  an  executor  or  administrator,  in  his  representative  character, 
the  judgment  must  be  de  bonis  testatoris,  except  Avhen  he  pleads  7ze  unques 
executor,  or  a  release  to  himself,  or  plene  administravit,  ov  plene  admistra- 
vit  prcder,  and  his  plea  is  found  against  him;  in  which  case  the  judgment 
is  that  the  plaintiff  recover  both  the  debt  and  costs,  in  the  first  place  to 
be  levied  of  the  goods  and  chattels,  lands  and  tenements  of  the  deceased, 
if  to  be  found,  and  if  not  to  be  found,  then  to  be  levied  of  the  personal 
goods  and  chattels,  lands  and  tenements  of  the  defendant. 

Stated  in  7  Ga.,  31.  Decree  may  be  rendered  against  executor  or  administrator  individuallv — 
when:  1  Kelly,  368;  3  Kelly,  121;  llGa.,  658;  27  Ga.,  331.  Equity  will  not  relieve  administrator 
after  two  judgments  dc  bonis  teMatoris  and  de  bonis  propriis:  1  Kelly,  136.  "Judgment  quando  :'' 
3  Kelly,  132:  7  Ga.,  149.  Sale  under  a  judgment  against  an  executor  de  bonis  testatoris  :  8  Ga..  234. 
Vv  hen  a  jvidgment  was  entered  up  against  executors,  so  as  to  bind  them  personally,  and  afterward 
amended  so  as  to  have  lien  on  testators' estate  only :  12  Ga.,  281.  Decree  amended  so  as  to  con- 
form to  verdict  against  defendant,  as  administrator:  12  Ga.,  IS.  Practice  as  to  before  establish- 
ment of  the  Supreme  Court :  23  Ga.,  508.  See,  also,  44  Ga.,  616;  45  Ga.,  610;  and  Woolfolk  vs.  Kyle, 
January  term,  1873. 

§3574.  (3516.)   Judgment  for  cost  against  executors,  etc.     "When  the 
verdict  of  a  jury  is  against  an  executor  or  administrator,  or  other  trustee,  ^3622. 
in  his  representative  character,  a  judgment  for  costs  should  be  entered 
against  him  in  the  same  character. 

Stated  in  17  Ga.,  289.    Fi.fa.  levied  on  what:  16  Ga.,  190.    Liable,  when  :  20  Ga..  847. 

§3575.  (3517.)  Judgment  07i  bonds.  All  judgments  entered  against  the  Act  of  1S47,  c. 
obligors  of  any  bond,  whether  official   or  voluntary,  shall  be  for  the^*"^^" 
amount  of  damnification  found  by  the  verdict  of  a  jury,  and  not  for  the^^^^'  ^"^» 
penalty  thereof. 

§3576.  (3518.)  Judgments  in  favor  of  or  against  firms.     Judgments  ?£is99,  3351. 
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entoreil  up,  or  oxooiitions  issued,  iu  favor  of  or  against  copartners,  when 
the  ]xirtneiNhi[>  style  is  used  tlierein  instead  of  the  individual  names  of 
sueli  persons  eoniprising  said  firm,  shall  be  good. 

Where  the  names  of  the  partners  are  transposed:  31  Ga.,  1-10. 


ARTICLE  III. 


OF   THE   EFFECT   AND   LIEN   OF   JUDGMENTS. 


Skcttox. 
3577.  Conclusiveness  of  .indcrmcnt. 
3.578.  Judjrmcnts  at  same  term  equal. 
3-579.  Rank  of  affirmed  judgments. 
3-5S0.  Dignity  of  judgments. 
35S1.  Prevent  alienation— when. 


Section. 
35S2.  Do  not  bind  ehoses  in  action. 

3583.  Lien  on  property  transferred. 

3584.  On  property  removed  from  the  State. 

3585.  In  trespass  and  trover. 

358G.  Sale  of  land— purchase  money. 


?!2S97.  3S26. 


Act  of  lSi2,  C. 
p.  41*7. 


§3577.  (3519.)  Conclusiveness  of  judgments.  The  judgment  of  a  Court 
of  competent  jurisdiction  is  conclusive  between  parties  and  privies  as  to 
the  facts  which  it  decides  until  reversed  or  set  aside. 

Stated  in  2  Kelly,  325 ;  6  Ga.,  178 :  7  Ga..  377 ;  9  Ga..  117 ;  13  Ga.,  269 ;  16  Ga.,  4S7,  578 ;  19  Ga.,  279, 
413;  2;SGa.,  300,  332:  25Ga.,193;  27  Ga.,  372 ;  34  Ga., -47, 167,  393;  36Ga..,  257;  38  Ga.,  195.  District 
Court  judgment  conclusive  in  our  State  Courts:  McCoy  vs.  Hargroves,  January,  term,  1873. 

§3578.  (3520.)  Judgments  at  same  term  of  equal  date.  All  judgments 
signed  on  verdicts  rendered  at  the  same  term  of  the  Court,  shall  be  con- 
sidered, held  and  taken  to  be  of  equal  date,  and  no  execution  shall  be 
entitled  to  any  preference  by  reason  of  being  first  placed  in  the  hands  of 
the  levying  officer. 

Formerly  first  signed  was  prior:  17  Ga.,  593;  26  Ga.,  287.  . 

§3579.  (352L)  Rank  of  judgments  affirmed  by  Supreme  Court.  A  judg- 
ment in  the  Superior  Court,  which  is  taken  to  the  Supreme  Court  and 
affirmed,  loses  no  lien  or  priority  by  the  proceeding  in  the  Supreme  Court, 
but  takes  effect  from  the  first  judgment. 

lias  as  much  operation  and  effect  when  there  is  no  supersedeas  as  when  there  is  one:  16 
Ga..  44^5. 

§3580.    (3522.)   Dignity  and  binding  effect  of  judgments.     All  judg- 
ments obtained  in  the  Superior,  Justices'  or  other  Courts  of  this  State 
P.^4'.<^f '^ Act  of  -hall  be  of  equal  dignity,  and  shall  bind  all  the  property  of  the  defend- 
1810,  c.  p.  49.5.  ant,  both  real  and  personal,  from  the  date  of  such  judgment,  except  as 
otherwise  provided  in  this  Code. 

On  Act  of  1810:  1  Kelly,  269.  "Binds  all:"  5  Ga.,  153;  20  Ga.,  286.  On  Act  of  17^9;  9Ga.,  84. 
"  From  the  date:"  26  Ga.,  283;  37  Ga.,  660. 

§3581.  (3523.)  First  judgment  prevents  alienation  in  cases  of  appeal. 
In  all  cases  where  a  judgment  shall  be  rendered,  and  an  appeal  shall  be 
-^^ctofisn^c.  entered  from  such  judgment,  the  property  of  the  defendant,  shall  not  be 
bound  by  the  first  judgment,  except  so  far  as  to  prevent  the  alienation  by 
the  def(!ndant  of  his  property  between  the  signing  of  the  first  judgment 
and  the  signing  of  the  judgment  on  the  appeal,  but  shall  be  bound  from 
the  signing  of  such  judgment  on  the  appeal. 

What  is  f-uch  alienation :  18  Ga.,  466.  Property  so  alienated  bound  for  damages  agsessed  for 
frivolous  appeal*:  19  Ga.,  298.    See,  also,  8  Ga.,  121:  Garner  vs.  Gibbs,  July  term,  1872. 

§3582.  (3524.)  Judgments  do  not  bind  ehoses  in  action.  A  judgment 
has  no  lien  upon  promissory  notes  in  the  hands  of  the  defendant,  nor  are 
ehoses  in  action  liable  to  be  seized  and  sold  under  execution,  unless  made 
so  spr^cially  by  statute. 

Stated  in  G  Ga.,  550.    Akin  vh.  Freeman,  Janu'iry  term,  1873. 
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Article  4.—}Jovf  nttnckod,  an^l  herein  of  motJonB  in  nrre»t  of  Jtidi?ment. 

§3583.    (3525.)    Tylen  of  judf/ment  c/n  trauHfcTrcA  'propcdy,  h/m  ''^***- Act  ofiJ!22  c. 
eh(vi'<i('(L    Wli(!ii  jiiiy  rxirson  has  hoiKt  fidr,,  jind  for  a  valuaf^le  <;onsifl('ni- p-^i/t.   Act  of 
tion,  ])urcMase(l  real  or  pergonal  ])ro[)(:rty,  niuJ    lias  ixntw  iii  tnc  pos.s^'H.sion 
of  such  real  pro})erty  for  four  years,  or  of  siieli    personal    property  two  ^,5^5^ 
years,  the  same  shall  be  (lisehar<^e(l  from  the  lieu  of  any  judgment  against 
the  person  from  whom  lie  j)urehase(l. 

Formerly  seven  years:  7  (hi.,  ^ ()'■][  9(J;i.,  400;  IT,  G ,-,,.,  ,'53G;  27  0;r.,  311.  Act,  of  1822  retrosp'ie- 
tivo:  15  («!!,.,  49f).  "Two  yejirs  :"  ;!9  On.,  421.  On  tlii.s  Hoetion  :  '.'>'.)  On.., '.'A7.  Hce,  jiIho,  Whifiniui  r*. 
JJrillinff,  July  term,  1872;  Garner  et  al.  vh.  Cxib\):i;  //>./  Glanton  rx.  ileard,  January  toi^ia,  iST-'i  ; 
Aiken  vs.  Freeman:  Jh. 

§3584.  (352G.)  Lien  of  judgments  on  property  removed  frora  tJie  Htate^ 
When  a  judgment  lien  has  attaehed  on  personal  pro[)erty  whieh  is 
removed  to  another  State  and  sold,  if  brought  baek  again  to  this  State,  it 
will  ho,  subject  to  the  judgment  lien. 

stated  in  7  Ga.,  359:  17  Ga.,  491. 

§3585.  (3527.)    Effect  of  judgments  in  trover  and  trespass.     When  a 
verdict  for  damages  shall  be  rendered  in  favor  of  a  plaintiff  in  trover  or 
trespass,  and  a  judgment  signed  thereon,  the  said  verdict  and  judgment 
shall  not  have  the  effect  to  change  the  property  which-  is  the  sul)jcct  mat- 
ter of  the  suit,  or  to  vest  the  same  in  the  defendant  in  said  suit,  until  after  Act  of  isao.  C. 
the  damages  and  costs  recovered  by  the  plaintiff  in  such  action  are  paid  ^' 
off  and  discharged,  except  so  far  as  to  subject  such  property  to  be  sold  ^^"^* 
under  and  by  virtue  of  an  execution  issuing  from  such  judgment  in  such 
action  of  trespass  or  trover,  and  to  make  the   same  liable  to  the  pay- 
ment of  the  damages  and  costs  recovered  in  said  action,  in  preference  to 
any  other  judgment,  order  or  decree  against  the  said  defendant  in  said 
action  of  trespass  or  trover. 

Alternative  verdict  proper :  6  Ga.,  287.    Lion  of  verdict:  28  Ga.,  482. 

§3586.  (3528.)  Sale  of  lands  tohere  purchase  money  is  ptartially  paid. 
When  a  person  holds  property  under  a  bond  for  titles,  and  the  purchase 
money  has  been  partially  paid,  the  same  may  be  levied  on  under  judg- 
ments against  such  person,  and  the  entire  interest  stipulated  in  the  bond  ^^,. . 
shall  be  sold.  The  proceeds  of  the  sale  shall  be  appropriated,  first  to  the 
payment  of  the  balance  of  the  purchase  money,  and  the  remainder  to  the 
judgment  liens,  according  to  date.  In  all  such  cases,  notice  of  the  levy 
shall  be  given  by  the  levying  officer  to  the  holder  of  the  bond  for  titles. 

Judgement  creditors:  10  Ga.,  117.  Purchase  money  first  paid,  and  then  pavment  of  iudgment 
creditors  :  25  Ga.,  42  ;  38  Ga.,  191. 

General  Note.— Lien  of  judgments;  4  Ga..  221, 123;  5  Ga..  153,  437;  8  Ga.,  194  ;  9  Ga..  164,  449. 
10  Ga.,  US.  273;  1(5  Ga.,  164;  19  Ga.,  425,  427;  20  Ga.,  145:  24  Ga..  14(5;  27  Ga.,  ISl;  28  Ga.,  525:  32  Gi., 
417,  453,  G91 ;  33  Ga.,  153:  36  Ga.,  511 ;  37  Ga.,  490,  611 ;  39  Ga.,  64;  40  Ga.,  56  ;  42  Ga.,  251,  604  ;  43  Ga. 
S77,  383 ;  44  Ga.,  654 ;  45  Ga.,  585. 


ARTICLE  IV 


HOW  ATTACIvED,  AND   HEREIN   OP   MOTIONS  IN  ARREST  OF  JUDGMENT, 


Section. 
3587.  Arrest  of  jndgment. 
'  35SS.  Nature  of  the  iijotion. 

3589.  On  account  of  defective  pleft.dings. 

3590.  Wlierc  defects  are  amendnbie. 

3591.  When  set  aside  for  perjury, 


Sectioic. 

3592.  Jurisdiction  of  the  motion, 

3593.  Judgments,  wliere  attacked. 

3594.  Void  judgments. 

3595.  Judgments  set  aside  in  equity. 

3596.  Hor  attacked  by  creditors,  etc. 


§3587.  (3529.)  Motion  in  arrest  of  judgment,     When  a  judgment  has 
been  rendered,  either  party  may  move  in  aiTest  tliereot,  or  to  set  it  aside 
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How  attacked,  and  herein  of  motions  in  arrest  of  judgment. 


23263. 


for  any  doflvt  not  amendable  wbieli  appears  on  the  face  of  the  record  or 
pkwdings. 

§3oSS.  (3530.)  Xafurc  of  such  motion.  Amotion  in  arrest  of  judg- 
ment ditlei*s  from  a  motion  for  a  new  trial  in  this:  The  former  mnst 
be  pr^nlieated  on  some  defect  which  appears  on  the  face  of  the  record  or 
})Ieadings,  whik^  the  latter  nuist  be  predicated  on  some  extrinsic  matter 
not  so  appearing.  It  also  diifers  from  a  motion  to  set  aside  a  judgment 
in  this :  The  motion,  in  arrest  of  judgment,  must  be  made  during  the 
term  at  which  sucli  judgment  Avas  obtained,  while  a  motion  to  set  it  aside 
may  be  made  at  any  time  within  the  statute  of  limitations. 

"  Appears  on  the  foce:"  21  Ga.,  159,  270  :  22  Ga.,  281 ;  29  Ga.,  .522.  Motion  to  arrest  treated  as 
motion  to  set  a>ido.  wlien  :  21  Ga.,  159.  Motion  for  new  trial  made  after  motion  in  arrest,  when  : 
2.■^  (ia..  49o.  Motion  lor  now  trial  treated  as  motion  in  arrest  by  Supreme  Court,  Avhen:  Tato  va. 
Cowart,  January  term,  1S73. 

§3589.  (3531.)  For  defects  in  the  pleadings.  If  the  pleadings  are  so 
defective  that  no  legal  judgment  can  be  rendered,  the  judgment  will  be 
arrested  or  set  aside. 

After  verdict  on  rule  against  sheriff,  objection  of  uncertainty  comes  to  late:  18  Ga.,3Gl.  Stated 
in  35  Ga.,  173. 

§3590.  (3532.)  Amendable  defects  no  ground  to  arrest.  A  judgment 
cannot  be  arrested  or  set  aside  for  any  defect  in  the  pleadings  or  record 
that  is  aided  by  verdict,  or  amendable  as  matter  of  form. 

Amendable  defects  cured  by  verdict:  1  Kelly,  100,  257;  3  Kelly,  79;  13  Ga.,  217;  23  Ga.,  600;  30 
Ga.,  .5(50  ;  45  Ga.,  97. 

§3591.  (3533.)  Judgments  obtained  by  perjury  luill  he  set  aside.  Any 
judgment,  or  verdict,  rule,  or  order  of  Court,  which  may  have  been 
obtained,  or  entered  up,  shall  be  set  aside  and  be  of  no  effect,  if  it  shall 
appear  that  the  same  was  entered  up  in  consequence  of  corrupt  and  will- 
ful perjury;  and  it  shall  be  the  duty  of  the  Court  in  which  such  verdict, 
p.^sol!  ^^^'  ^'  judgment,  rule,  or  order,  was  obtained  or  entered  up,  to  cause  the  same 
to  be  set  aside  upon  motion  and  notice  to  the  adverse  party;  but  it  shall 
not  be  laAvful  for  the  said  Court  to  do  so,  unless  the  person  charged  with 
such  perjury  shall  have  been  thereof  duly  convicted,  and  unless  it  shall 
appear  to  the  said  Court  that  the  said  verdict,  judgment,  rule,  or  order, 
could  not  have  been  obtained  and  entered  up  without  the  evidence  of 
such  perjured  person,  saving  always  to  third  persons  innocent  of  such 
})erjury,  the  right  which  they  may  lawfully  have  acquired  under  such 
verdict,  judgment,  rule  or  order,  before  the  same  shall  have  been  actually 
vacated  and  set  aside. 

"  Could  not  have  been  obtained  :"  25  Ga.,  671. 

§3592.  (3534.)  Jurisdiction  of  the  motion  to  arrest.  All  motions  to 
arrest  or  set  aside  a  judgment  must  be  made  to  the  Court  by  whom  such 
judgment  was  rendered,  and  of  which  motion  the  opposite  party  must 
liave  reasonable  notice. 

§3593.  (3535.)  Judgments,  how  attached.  The  ju'clgment  of  a  Court 
13528.  of  competent  jurisdiction  cannot  be  collaterally  attacked  in  any  other 

Court  for  irregularity,  but  shall  be  taken  and  held  as  a  valid  judgment 
until  it  is  reversed  or  set  aside. 

Stated  in  1  Kelly.  475;  4  Ga..  47;  6Ga..  119;  7  Ga.,  362,  .559;  8  Ga..  143;  9  Ga...  117,  244,  247.  367; 
10G;i.,  311.  ::;71;  11  Ga.,  63;  13  (ia.,  1 ;  14  Ga.,  186,  323;  15  Ga.,  557;  16  Ga.,  67,  578;  18Ga., -316;  20 
Ga..  '30,  .581,  6S9:  Z\  Ga.,  493;  24  Ga.,  273,  3:3.5 ;  2-5  Ga.,  479;  36  Ga.,  402;  .38  Ga.,  597.  Davie  vs.  McDan- 
iel,  July  term,  1872. 

§3594.  (3536.)  Judgments,  v^hen  void.  The  judgment  of  a  Court  hav- 
ing  no  jurisdiction  of  the  person  and  subject  matter,  or  void  for  any 
other  cause,  is  a  mere  nullity,  and  may  be  so  held  in  any  Court  when  it 
becomes  material  to  the  interest  of  the  parties  to  consider  it. 


Act  of  18:33.  C. 
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Article  5.— ^Transfer  of  jndffment«. 


StMtcf]  in  f)  Ch..  r>27  ;  8  Gm,.,  14?, ;  9  G;.,.,  l.^O.  244,  247,  441 ;  11  Ga.,  453 ;  12  G:i.,  424  :  18  Ga.,  4n  :  27 
(}ii.,  r>r)r);  .'W(ji!i,.,  or,;};  :>A  (l.i..  172  ITH,  2r>;',.  .Jolm.-ion  vh.  Wulkor,  January  term,  187.'i.  Forcijfn  judg- 
lacnts,  how  Jittucktsd  :  5  (ji;i,.,  274  ;  24  (;lii.,  '.>'.)7. 

§3595.  (3537.)  EfpiUy  may  .SYi  aside  judf/raenbi.     Tlic*  jiidt^niont  of  a 
Court  of  competent  jurisdiction  may  be  set  aside  by  a  decree  in  chancery  2^3129,  2173. 
for  fraud,  accident,  or  mistake,  or  the  acts  of  the  adverse  party  unmixcj^l 
with  the  ne^liu^ence  or  fault  of  the  com])lainant. 

§3596.  (3538.)  JadymanU  may  be  attached  by  crfiditor.s,  etc.    Creditors 
or  bona  fide  purcliasers  may  attack  a  judgment  for  any  (h'fect  appearing  21017. 
on  the  face  of  the  record,  or  j)leadings,  or  for  fraud,  or  collusion,  when- 
ever and  wherever  it  interferes  with  their  rights,  either  at  law  or  in 
equity. 

General  Note. — Arrest  of  judgment  recovered  under  a  special  statute  which  points  out  mode 
of  contesting  the  amount  duo:  1  Kelly.  317.  To  be  made,  when:  4G.'i.,101:  l.'j  Gm.,  217:  14  Ga„ 
589.  Misjoinder  and  non-joinder:  11  ihi.,  22G;  12  Ga.,  189;  2:3  Ga.,  WO;  40  Ga..  127.  Judt^rnent 
entered  up  for  sum  liirger  than  verdict:  14  Ga,,  589.  Omission  of  alle;:jation  of  jurisdiction :  Ih. 
Eleven  yenrs  affer  rendition  of  judgment:  Jh.  Wrongful  overruling  a  demurrer  :  17  Ga.,  96.  Orais- 
sion  of  colloquium  in  suit  for  slander  under  short  form  :  19  Ga.,  588.  Defect  in  process  of  Court: 
20  Ga.,  398.  Whore  declaration  was  for  one  hundred  dollars,  but  note  for  more  :  3^5  Ga.,  599.  Ex- 
ceptions not  good  in  arrest:  see  rule  No.  28,  and  5  Ga.,  239.  Motion  for  to  be  insisted  on,  when  : 
see  Kulc  No.  4-4.    Arrest  of  judgment  in  criminal  cases  :  see  section  4G29. 


AETICLE  Y. 


OF   THE    TRANSFER   OF   JUDGMENTS.* 


Section. 

3597.  Judgments  transferable. 

3598.  Transfer  by  attorney  of  record. 


Section. 
3599.  Control  of  Jl.  fa.  by  joint  debtor. 


KhY 


:>  I'j,  -1, 


§3597.  (3539.)  Judgments  may  be  transferred.    Any  plaintiff  or  trans- 
feree may  bona  fide ,  and  for  a  valuable  consideration,  transfer  any  judg- 
ment  or  execution  to  a  third  person,  and  in  all  cases  the  transferee  of  any  p.  499. 
judgment  or  execution  shall  have  the  same  rights,  and  be  liable  to  thep,^ 
same  equities,  and  subject  to  the  same  defenses,  as  the  original  plaintili'-- 
in  judgment  was. 

An  assignment  of  a  judgment  against  the  first  indorser  to  the  subsequent  indorser  on  payment 
of  the  debt  by  him  is  not  an  extinguishment  of  the  judgment:  1  Kelly.  205.  An  assignee  takes 
subject  to  all  equities  :  2  Kelly,  155;  32  Ga.,  302.  But  does  not  acquire  the  right  to  sue  for  a  fraud 
ag;iinst  the  original  plaintiff:  4:Ga.,  284.  Exemplification  of  record  of  case  fis  evidence  of  transfer: 
3  Kelly,  298.  Under  this  Act  judgments  are  negotiable  as  promissory  notes  pnyable  to  order:  5 
Ga.,  364.  Assignment  should  be  in  writing:  6  Ga.,  515;  otherwise  the  assignee  talves  only  an  equi- 
table interest:  lb.  Where  assigned  judgment  has  become  dormant:  7  Ga..  204.  Garnishment  upon 
transferred  judgment :  9  Ga.,  510.  Formal  deed  of  assignment  not  necessary  under  Act  of  1S29:  9 
Ga.,  510.  Assignee  proper  party  to  writ  of  error  where  claim  has  been  interposed  :  15  Ga.,  89.  May 
transfer  to  sheritf:  20  Ga.,  637.  Priority  of  transferred  y^./a«.  .•  23  Ga.,  473.  Where  party  holds  ./z. 
fn.  in  pawn  :  24  Ga.,  183.  Transfer  of  fi.  fa.  prior  to  Act  of  1829,  is  no  satisfi^ction  of  the  debt :  24 
Ga.,  434.  *'  Subject  to  the  same  defenses  :"  27  Ga.,  432.  Evidence  in  suit  against  assignee  by  defen- 
dant to  recover  back  money  paid  on  it:  28  Ga.,  242.  Such  assignment  does  not  convey  away  the 
plaintifi^'s  interest  in  money  which  the  sheriff  had  already  collected  on  it:  30  Ga.,  818. 

§3598.  (3540.)  Transfer  by  attorney.  The  transfer  of  a  judgment  or 
execution  by  the  attorney  of  record  shall  be  good  to  pass  the  title  thereto 
as  against  every  person,  except  the  plaintiff,  or  his  assignee,  without 
notice.     The  ratification  by  the  plaintiff  shall  estop  him  also  from  deny- 


ing the  transfer. 


The  receiving  of  the  money  shall  be  such  a  ratification. 


Transfer  by  plaintiff's  attorney :  30  Ga.,  433. 

§3599.  Joint  debtors  may  control  fi.  fa.,  when.  [When  judgments  have 
been  obtained  against  several  persons  and  one  or  more  of  ihem  has  paid, 
more  than  his  just  proportion  of  the  same,  he  or  they  may,  by  having 
such  payment  entered  on  the  fi.  fa.  issued  to  enforce  said  judgment,  have 
full  power  to  control  and  use  said  fi.  fa.,  as  securities  in  fi.  fa.  control  the 


*Note. — By  secrion  891,  tax.tt.fns.-ave  as 
Smith  vs.  Mason,  January  term,  ISTo. 
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:ignable.    They  were  not  so,  prior  to  that  statute: 
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Article  6. — Confession  of  judgment.— Article  7.— Dormant  judgments,  etc. 

pamo  a2::^Inst  ]>rinoipal  or  co-socnritios,  and  shall  not  be  compelled,  as 
(a)Actsofis:i-heivtotoro,  to  ^ue  the  co-debtors  for  the  excess  of  payment  on  such  jndg- 
ment.J     (a.) 


ARTICLE  yi. 


OF   CONFESSION  OF   JUDGMENT. 


Skcttox. 
o>W.  Confession— ■when  allowed. 
oiM)l.  Judge  may  confess  in  his  Court. 


Skctton. 
3G02.  liight  of  confession  and  appeal. 


Act  of  1T99,  C. 
r.  4i^. 


13610. 


§3600.  (3541.)  Confession  of  jiidgment,  ichere  and  icJien  allotced.  No 
confession  of  judgment  shall  be  entered  up  but  in  the  county  where  the 
defendant  resided  at  the  commencement  of  the  action,  except  expressly 
provided  for  by  law,  nor  unless  the  cause  has  been  regularly  sued  out 
and  docketed  as  in  other  cases. 

Should  it  appear  on  the  minutes :  1  Kelly,  559. 

§360L  (3542.)  Judge  may  confess  judgment  in  his  own  Court  A  Judge 
of  the  Superior  Court,  or  Justice  of  the  Peace,  may  confess  a  judgment  in 
his  own  Court. 

Stated  in  11  Ga.,  459. 

§3602.  (3543.)  Right  of  confession  and.  appeal.  Either  party  has  a 
right  to  confess  a  judgment  without  the  consent  of  his  adversary,  and 
ajipeal  from  such  confession  without  reserving  the  right  so  to  dO;  in  cases 
where  an  appeal  is  allowed  by  law. 

•'  :May  appeal,"  etc. :  1  Kelly,  275 ;  5  Ga.,  298 ;  29  Ga.,  536 ;  30  Ga.,  503. 

Gexkral  Notk.— Entry  of  nunc  pro  ?nnc— execution  issued  upon:  1  Kelly,  559.  Confirming 
judgment  for  costs  :  8  Ga.,  463.  Confession  a  nullity,  when  :  8  Ga.,  463.  Confession  under  mistake  : 
9  Ga.,  419.  Estoppel  on  party  who  confesses  judgment  against  himself  in  a  particular  character: 
11  Ga..  460.  Where  one  defendant  confesses  judgment  for  co-defendant:  15  Ga,,  557.  Motion  to 
amend  :  19  Gn.,  31.  On  note  barred  :  22  Ga.,  127.  By  attorney :  24  Ga.,  415 ;  39  Ga.,  394.  Confession 
with  blank  left:  40  Ga.,  56.    By  agent,  when  authorized:  40  Ga.,  302. 


ARTICLE  Yll. 


OF   DORMANT  JUDGMENTS   AND  REVIVAL  THEREOF. 


Skctton. 
3603.  .Judgments  need  no  renewal. 
36(J4.  Reviviil  of  dormant  judgments, 
.36^)5.  l)ebt  on  dormant  judgments. 
3606.  Scire  facias  to  revive. 


Section. 

3607.  From  whence  issued. 

3608.  Revival  against  non-residents. 

3609.  Judgment— when  taken. 

3610.  Scire  facias  in  favor  of  assignee. 


.Act  of  1812,  C. 
p.  496. 


2314. 


§3603.  (3044.")  Need  not  he  renewed*  Judgments  need  not  be  renewed 
on  the  Court  roll. 

§3604.  (3545.)  Dormamt  judgments  may  he  revived.  When  any  judg- 
ment obtained  in  any  Court  of  this  State  is  or  shall  become  dormant,  the 
same  may  be  renewed  by  action  of  debt,  or  scire  facias j  at  the  02)tion  of 
the  plaintiff. 

May  be  renewed  by  action  of  debt:  7  Ga.,  393.    Set.  fa.  or  debt:  39  Ga.,  386.' 

§3605.  (3546.)  Deht  on  judgments,  v^here  to  he  hrought.  If  the  action 
of  debt  be  adoj)ted,  it  must  be  brought  in  the  county  where  the  defendant 
resides,  at  the  commencement  of  the  action. 

§3606.  (3547.)  Scire  facias  to  revive.     Scire  facias  to  revive  a  judg- 
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Dormant  jtid^mentu  and  reviv^al  thereof. 


ment  is  not  an  original  action,  but  tlie  continuatioji  of  tlic  Hulf  In  wliif.lj 
the  judgment  was  oljtained. 

stilted  in  10  Ga.,  557. 

§3G07.  (3548,)  Scire  facias  to  revive,  v^here  to  issue  from.  A  scire  facias 
to  revive  a  dormant  judgment  in  the  Superior  Courts  must  issue  from  and 
be  returnable  to  the  Court  of  tho  county  in  wln*(;h  tlie  judgment  was 
obtained,  shall  })e  directed  to  all  and  singular  the  sheriffs  of  this  State, 
and  signed  by  the  clerk  of  such  Court,  who  shall  make  out  co})ies  thenyjf, 
which  shall  be  served  by  the  sheriif  of  the  county  in  which  the  party  to 
be  notified  may  reside,  twenty  days  before  the  sitting  of  the  Court  to 
which  it  is  made  returnable,  and  the  original  returned  to  the  clerk  of  the 
Court  fi^om  which  it  issued,  and  an  original  and  co[)y  shall  issue  in  each 
county  in  which  any  party  to  be  notified  may  reside. 

Stated  in  10  Ga.,  657. 

§3608.  (3549.)  Revival  of  judgments  against  non-residents.  If  the 
defendant,  or  party  to  be  notified,  resides  out  of  this  State,  a  dormant 
judgment  may  be  revived  against  such  defendant,  or  his  representative,  ^^^^f  i^-^^  ^ 
by  such  process  as  is  now  issued  in  cases  where  the  defendant  resides  in  p-  502. 
this  State:  Provided^  the  defendant  or  party  to  be  notified  be  served  with 
scire  facias,  by  publication  in  some  public  gazette  of  this  State  once  a 
month  for  four  months  previous  to  the  term  of  the  Court  at  which  it  is 
intended  to  revive  said  judgment;  which  service  shall  be  as  effectual  in 
all  cases  as  if  the  defendant  or  person  to  be  notified  had  been  personally 
served. 

§3609.  (3550.)  Judyment  of  revival,  when  taken.    In  all  cases  of  sc<Ve 
facias  to  revive  a  judgment,  when  service  has  been  perfected  as  herein  .  ^ 
provided,  such  judgment  may  be  revived,  on  motion,  at  the  first  term,  is68.  Art.'v. 
without  the  intervention  of  a  jury,  unless  the  defendant  shall  put  in  an  ^^^'  '^'  p'^^'  ^' 
issuable  plea,  [under  oath,]  (a)  in  which  case  the  defendant  shall  be  enti- 
tled to  a  trial  by  a  jury,  as  in  other  cases. 

§3610.  (3551.)  Scii^e  facias  in  favor  of  assignee,  Thesdre  facias,  vrhen    . 
the  judgment  has  been  transferred,  shall  issue  in  the  name  of  the  origi- 
nal plaintiff  for  the  use  of  the  transferee. 

Gexeral  Note  on  Article  VI.— Right  of  surety  to  dormant  judgment:  5  Ga..  5S0.  Dor- 
mant judgment  as  evidence  in  suit  by  ward  or  guardian:  8  Ga.,  351.  Alias  ./?. /a.  only  issues  on 
revival  of :  11  Ga.,  637.  Justices' Courts:  15  Ga.,  435.  Interest  on  dormant  judgment :  Jb.  What 
must  be  proved :  20  Ga.,  225.  This  a  matter  of  defense ;  onvs  as  to  :  i6.,  227.  Garnishment  lies  in 
suit  on  :  22  Ga.,  53,.  Sci.fa.  to  revive  judgment  barred  :  22  Ga.,  127.  Revival  of  judgment  against 
one  of  two  partners :  21:  Ga.,  415.  Prior  to  Act  of  1822:  24  Ga.,  434.  How  revived:  24  Ga..  445. 
Sale  under:  lb.  Dormant  judgment  revived  in  distribution  of  estates :  40  Ga.,  63.  Evidence  on 
sci.fa.:  40  Ga.,  148.  Bill  filed  to  revive  dormant  judgment  and  have  tract  of  hind  covered  by 
homestead,  made  subject  to  payment  of  purchase  money  :  43  Ga.,  537.  See  old  Rule  Xo.  45.  Also, 
old  Rule  No.  65,  and  on  it:  17 Ga.,  185. 

General  Note  on  Chapter  I.— Satisfaction  of  judgments:  2  Kelly,  64:  3  Kelly,  210;  4  Ga.. 
185:  19  Ga.,  298;  24  Ga.,  288;  30  Ga.,  440;  36  Ga..  404;  Doe,  ex  dem.  Willingham.  vs.  Roe  Jc  Long, 
January  term,  1873.  Action  on  judgments:  2  Kelly,  155;  3  Kelly,  426;  9  Ga.,  133;  11  Ga..  459;  24: 
Ga.,  400  ;  31  Ga.,  34;  36  Ga.,  402.  Reversal  of  judgments  :  3  Kelly,  104  ;  4  Ga.,  202,  323  :  14  Ga..  S9, 
653;  15  Ga.,  91 ;  24  Ga.,  397;  26  Ga..  39,  390;  38  Ga.,  195;  43  Ga.,  178;  44  Ga..  16.  Foreign  iud^ments: 
3  Kelly,  426;  5Ga.,  274;  llGa.,  459;  16  Ga.,  487;  24  Ga.,  397;  29  Ga..  684;  30  Ga..  440;  31 'Ga..  34; 
36  Ga.,  388.  .Judgment  on — repealed  statute  :  12  Ga..  475.  Judgment  establishing  copy,  etc. :  13 
Ga.,  218  ;  34  Ga.,  167.  Where  judgment  is  not  excepted  to  :  19  Ga..  5S6.  Judgment  upon  void  ver- 
dict: 28  Ga.,  288,  345.  Judgment  taken  without  bringing  corporation  in  its  new  name  before 
Court:  41  Ga.,  706.    Injunctions  against :  See  section  3218. 
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Article  1.— In  what  cases  allowed. 


TITLE  Y. 

OF    APPEALS 


CHAPTER  L 

OF  APPEALS. 


Aeticle  1. 
Article  2. 
Article  3. 
Article  4. 


-In  what  Cases  AUoiced. 

-Wlicn,  by  idiom,  and  how  Entered. 

-Effects  of  Appeal. 

-Hoic  and  when  Tried. 


ARTICLE  I. 


IX   WHAT   CASES   ALLOWED. 


Section'. 
o^dIO.  When  either  party  may  appeal. 
3611.  Appeal  from  Court  of  Ordinary, 


Section. 
3612.  How  collateral  issues  tried. 


Acts  of  1868.  p,  §3610.  (c/.)  (3552.)  Apj)eals  lie  imchat  Gases.  [In  all  civil' cases  tried 
]S7i-'72?p.  m  J^nd  detcnnined  by  a  County  Judge,  or  a  Justice  of  the  Peace,  or  a  Notary 
Act  of  1S72,  p.  PQ])lie  ^vho  is  ex  officio  a  Justice  of  the  Peace,  and  on  all  confessions  of 
g?3602.  4157.  judgments  before  either  of  said  officers,  where  the  sum  claimed  is  more 
^a>  Const,  of  than  fifty  dollars,  either  j^arty  may,  as  a  matter  of  right,  enter  an  appeal 
Sec' 6,  clause 2.  to  the  Superior  Court.]     (a.) 

See  Witknowski  vs.   Skalowski,  July  term,  1872. 

§3 (J  11.  (3553.)  Ajypeals  from  Court  of  Ordinary.  An  aj^peal  lies 
to  the  Superior  Court  from  any  decision  made  by  the  Court  of  Ordinary, 
ex<''ept  an  order  appointing  a  temporary  administrator :  \_Providedy 
That  whenever  an  appeal  shall  betaken  from  a  decision  of  the  Ordinary, 
AcU^ade  under  section  2511  of  this  Code,  such  appeal  shall  not  operate  as 
a  suptersedeas,  unless  the  executor  or  administrator  shall  first  give  a  good 
\aS'  ^^^^*  ^^^  suffi(n*ent  bond,  payable  to  the  Ordinary  and  his  successors  in  office, 
in  such  sum  as  the  Ordinary  may  require   (not  exceeding  the  amount  of 

p.  24. 

and  damages  that  may  accrue  to  the  estate  pending  the  appeal.]     (a.) 

Whore  an  appeal 
:  15Ga.,334.  The 
14  Ga.,  360;  same 


Act  of  1W5,  C. 
I>.  2«.     Act  of 
l«2:i.  C.  o.  497. 
Act  of  l'Sol-'52 
pp.  f>fj.  97 
of  1850.  p.  35 


a;    ctao       .  ^j^^  estate  in  the  hands  of  the  administrator),  conditioned  to  pay  all  costs 
and  damages  that  may  accrue  to  the  estate  pending  the  appec 

What  appeal  valid :  8  Ga.,  256;  18  Ga..  471.  Appeal  by  consent:  13  Ga..  171.  \' 
lies.  Superior  Court  exorcises  its  judgment  by  mandate  to  the  Court  of  Ordinary  : 
practice  which   obtains  under  civil  and   canon   law  prevails  on  appeals  fiom :  1 

,.„:,.*,. t    ..._,.    .,^    ;„    , I ,/'„..-».,.    lu/l..       Aro         A ,...i  i- rk„ 


irjcrly,  no  appeal  from  setting  apart  year's  provision  for  family  of  deceased:  30  Ga.,  539.  Appeal 
Irom  grant,  of  guardianship  :  31  Ga.,  716.  .Judgment  in  relation  to  county  matters:  43  Ga.,  271. 
Mhv  appeal  al-o  whf.n  Ordinary  lu'S  given  judgment  for  money  against  administrator  or  guardian, 
under  citation  for  settlement:  45  Ga.,  478.    See,  also,  Farrar  v«.  Marshall,  January  term,  1873. 

[Section  (3554.)  Re^^ealed  by  Constitution  of  1868,  Article  V.;  sec- 
tion 3,  clause  3.] 
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Article  2.— When,  by  whom,  nnrl  how  entered. 


§'>()! 2.  (3555.)  Collateral  inHucH^  hov^  tried.  vMI  collateral  isHncs  in 
the  Siijxinor  Court,  unless  o([ior\vis(;  directed  by  law,  sljall  be  tried  by  a 
^S])ecial  jury. 

Collateral  issue  defined  :  4  (iix.,  303;  21  (in.,  211. 


ARTICLE  II. 


WHEN,    BY    WHOM,    AND    IIOW   ENTERED. 


3<jl3.  WHicn  nppcnl  shnll  he  entered. 
31)14.  Simdiiys  jukI  holicUiyH  not  counted. 
3fil5.  ]]y  v/honi  ai)peal  ua;i.y  be  entered. 
3fjl6,  Cost  must  be  paid  and  bond  Riven. 
3()17.  Attorney  may  si«'n  for  principal. 
3018.  ]}y  joint  contractors,  etc. 
3619.  One  or  more  may  appeal. 


i3613. 


Section. 

3020.  Who  and  how  lijible  on  nvv'ri]. 

3021.  Security  p.-iyin^?  debt  liii.s  recoiir.-o, 

3022.  Kxecutors,  etc.,  need  not  p;iy  co-t.s 
3()2.j.  Insolv^'nt  mny  appeal  by  affidavit. 

3024.  Appeals  from  Ordinary — costs  paid. 

3025.  Ordinary  to  sen<l  up  proceeding.--. 
3626.  Justice  must  send  up  appeals. 


(3556.)  Appeals^  when  to  he  entered.  Appeals  to  the  Superior 
Court  must  be  entered  within  four  days  after  the  adjournment  of  the 
Court  in  which  the  judgment  was  rendered. 

"Four  days  :"  1  Kelly,  275 ;  9  Ga.,  405. 

§3614.  (3557.)  Days  not  counted.     Sundays  and  holidays  shall  in  no-'a)  Act  ofi?6s, 

1   r      1  ■■'1      1  '-^ 

case  be  included  in  the  computation  of  the  time  within  which  an  appeal     '  '"' ' 
shall  be  entered,  [except  that  holidays  are  included  in  the  computation  in  ^"^' '^-^ 
cases  of  appeals  from  Justices'  Courts.]     (a.) 

Sundays :  12  Ga.,  93. 

§3615.  (3558.)  Attorneys  may  enter  appeals.  An  appeal  may  be 
entered  by  the  plaintiff  or  defendant  in  person,  or  by  his  attorney  at 
law  or  in  fact,  and  if  by  the  latter,  he  must  be  authorized  in  writing, 
which  authority  shall  be  filed  in  the  Court  in  which  the  case  is  pending 
at  the  time  such  appeal  is  entered ;  but  if  it  is  shown  to  the  Court  that 
such  authority  exists,  such  Court  may  allow  a  reasonable  time  to  file  the 
same,  and  such  appeal  shall  be  dismissed  and  execution  issue  without 
further  order  ;  if  such  authority  is  not  filed  within  the  time  allowed,  a 
ratification  of  an  appeal,  unauthorized,  if  made  in  writing,  and  filed  in 
the  clerk's  office  before  the  next  term  of  the  Court,  shall  render  the 
appeal  valid. 

Ratification  of  appeal  by  agent :  6  Ga.,  92.    In  person  or  by  attorney :  9  Ga.,  4ST. 

§3616.  (3559.)  Appellant  must  pay  cost.  The  appellant  (except  as 
hereinafter  provided)  shall,  previous  to  obtaining  such  appeal,  pay  all 
costs  which  may  have  accrued  in  the  case  up  to  the  time  of  entering 
such  appeal,  and  give  bond  and  security  for  the  eventual  condemnation 
money. 

"  Bond :"  2  Kelly,  237  ;  9  Ga.,  199 ;  10  Ga.,  414 ;  18  Ga.,  4n  ;  26  Ga.,  410.  "  Costs  :"  11  Ga.,  39  :  15 
Ga.,  110  ;  20  Ga.,  69,  773.  "  Security  ;"  36  Ga.,  623  ;  37  Ga..  672  ;  38  Ga.,  222  ;  39  Ga.,  71.  May  appeal 
by  consent  without  bond,  etc.:  10  Ga.,  426. 

§3617.  (3560.)  Attorney  may  sign  for  principal.  If  such  appeal  shall 
be  entered  by  the  attorney  at  law,  or  in  fact,  he  may  sign  the  name  of 
the  principal  to  said  appeal  bond,  and  the  principal  shall  be  bound 
thereby  as  though  he  had  signed  it  himself. 

By  attorney :  1  Kelly,  275 ;  12  Ga..  368. 

§3618.  (3561.)  Ap)peals  by  partners,  joint  contractors  and  corjiorations.  ^ 
When  several  partners  or  joint  contractors  sue  or  are  sued  as  such,  any'  ' 
one  of  said  partners  or  joint  contractors  may  enter  an  appeal  in  the 
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name  of  such  firm  or  joint  contnictors,  and  sign  the  name  of  sueh  iirni 
or  Joint  contnu'tors  to  the  bond  required  by  law,  which  sliall  be  binding 
on  the  iirni  and  !*uch  Joint  contractors,  as  though  they  had  signed  it 
themselvt^  :  and  in  case  of  corporations,  the  appeal  may  be  entered  by 
the  jn-esident  or  any  agent  thereof  managing  the  case,  or  by  the  attorney 
of  reconl. 

§o()10.  (3562.)   One  or  more  maif  appeal.     When  there  shall  be  more 

than  one  party  plaintiff  or  defendant,  and  one  or  more  of  said  parties 

"^^50^^  ^*^*  ^"  P^'^i^itiff  or  defendant   desires  to  aj^peal,  and  the  others  refuse  or  fail  to 

appeal,  such  party  ]>laintiff  or  defendant  desiring  to  appeal,  may  enter 

an  appeal  under  such  rules  and  regulations  as  are  provided  in  this  Code. 

Appeal  by  one:  8  Ga.,  330;  9  Qa.,  199;  17  Ga.,  540,  598;  18  Ga.,  38;  24  Ga.,  474;  30  Ga.,  800;  31 
Ga..  674. 

§3620.  (3563.)  ^1//  bound  hy  final  judgment.  Upon  the  appeal  of 
either  party  plaintiff  or  defendant,  as  provided  in  the  previous  section, 
the  whole  record  shall  be  taken  up  and  all  shall  be  bound  by  the  final 
Judgment,  but  in  case  damages  shall  be  awarded  upon  such  appeal,  such 
damages  shall  only  be  recovered  against  the  party  appealing  and  his 
security,  and  not  against  the  party  failing  or  refusing  to  appeal. 

"Whole  record:"  8  Ga..  330;  21  Ga.,  359. 

\ctofi823  c  §3621.  (3564.)  Liability  and  recourse  of  security  on  appeal.  Such 
VJ^%  ^%)i^  security  shall  be  bound  for  the  judgment  on  the  appeal,  and  in  case  any 

such  securitv  shall  be  comi^elled  to  ])ay  off  the  debt  or  damao^es  for 
^*      •    ""  *      which  judgment  may  be  entered  in  the  cause,  he  shall  have  recourse 

only  against  the  party  for  whom  he  became  security. 

Liability  of  security:  6  Ga.,  416;  24  Ga.,  288,  410;  38  Ga.,  224. 

fi-QQ  p  §3622.  (3565.)  ExecutorSj  etc.,  may  appecd  ivitliout  paying  costs,  etc. 
p.  495.  '^"  '  Executors,  administrators,  and  other  trustees,  when  sued  as  such,  or 
gJ363i,  3632.  defending  solely  the  title  of  the  estate,  may  enter  an  appeal  without  pay- 
ing costs  and  giving  bond  and  security  as  hereinbefore  required  ;  but  if 
a  Judgment  should  be  obtained  against  such  executor,  administrator,  or 
ctther  trustee,  and  not  the  assets  of  the  estate,  he  must  pay  costs  and  give 
security  as  in  other  cases. 

By  administrators  :  2  Kelly,  272;  9  Ga.,  184 ;  20  Ga.,  69,  773 ;  21  Ga.,  289;  27  Ga.,  331. 

§3623.  (3566.)  Appecds  in  forma  pauperis.     When  any  party  plain- 
tiff or  defendant,  in  any  suit  at  law,  shall  be  unable  to  pay  costs  and 
Act  of  1842,  c.  give  security  as  hereinbefore  required,  if  such  party  will  make  and  file 
^■^  *  an  affidavit  in  writing  that  he  is  advised  and  believes  that  he  has  good 

23.305.  cause  of  ap])eal,  and  that,  owing  to  his  poverty,  he  is  unable  to  pay  the 

costs  and  give  the  security  required  by  law  in  cases  of  appeal,  such 
party  shall  l)e  permitted  to  enter  an  appeal  without  the  payment  of  costs 
or  giving  security  as  hereinbefore  required. 

In  forma  pauperiv  :  3  Kelly.  252 ;  18  Ga.,  371 ;  19  Ga.,  33,  573 ;  22  Ga.,  74  ;  25  Ga.,  262 ;  26  Ga.,  620 ; 
27  Ga.,  85 ;  30  Ga.,  904.    See,  al.so.  Rule  No.  1. 

§3624.  (3567.)  Appeal  from  Ordinary — liovj  entered.  In  all  cases  in 
tlie  Court  of  Ordinary,  the  party  desiring  to  appeal,  his  attorney  at  law, 
or  in  fact,  shall  pay  all  costs  that  may  have  accrued,  and  give  bond  and 
security  to  the  Ordinary  for  such  further  costs  as  may  accrue  by  reason 
of  such  appeal ;  this  being  done,  the  appeal  shall  be  entered. 

Further  conts  :  22  Ga.,  621 ;  45  Ga.,  478. 

§3625.  ^3568.)  Appeals — hoio  transmitted.  "When  an  appeal  has  been 
entered  in  the  Court  of  Ordinary  it  shall  be  the  duty  (ff  such  Ordinary 
to  transmit  the  same  to  the  clerk  of  the  Superior  Court  of  the  county  iu 
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Article  3.— Effect  of  appeal,— Article  4,— How  and  when  tried. 


whicli  such  procjeedlrigs  may  liavo  boon  had,  at  loast  ton  flays  boforo  tho 
next  Superior  Court  of  Haul  eounty,  to  be  there  ti'ied  as  other  apj^eal.s. 

§3626.  Judices  must  transmit  appeals.  [When  an  appeal  from  the 
judgment  of  a  Juntice  of  the  Peace  or  Notary  ]-*ublic  has  ])(i(in  entered, 
it  shall  be  the  duty  of  such  Justice;  of  the;  l*eace  or  Notary  Puljlic,  to 
transmit  the  same  to  the  clerk  of  the  8uj)erior  Court  of  the  county  in 
which  proceedings  may  have  been  had,  at  least  ten  days  before  the  next 
Superior  Court  of  said  county,  to  })e  there  tried  as  a[)peals  have  been  jf/fji';*^'*'"  *"'''^' 
heretofore  tried  in  Georgia:  Provided,  that  nothing  herein  contained 
shall  be  so  construed  as  to  deny  parties  the  right  of  certiorari^  when  the 
amount  is  less  than  fifty  dollars.]     (a.) 

[Section  (3569.)  Pepealed  by  Constitution  of  1868,  Article  V.,  section 
2,  paragraph  3.] 

[Section   (3570.)    Repealed  by  Constitution  of  1868,  Article  Y.,  sec- 
tion 16.] 


ARTICLE  III. 


EFFECT    OF    APPEAL. 


Section. 

3627.  Investigation  on  appeal. 

3628.  Appeal  suspends  judgment. 


Section. 
3629.  Appeals— how  withdrawn. 


§3627.  (3571.)  Appealis  a  new  investigation.  An  appeal  to  the  Supe- 
rior Court  is  a  de  novo  investigation.  It  brings  up  the  whole  record  from 
the  Court  below,  and  all  competent  evidence  is  admissible  on  the  trial 
thereof,  whether  adduced  on  a  former  trial  or  not ;  either  party  is  entitled 
to  be  heard  on  the  whole  merits  of  the  case. 

"Whole  case:"  13  Ga..  171 ;  15Ga.,  309;  21Ga.,  359;  29Ga.,  519;  30Ga.,  40;  31Ga.,  716;  33  Ga., 
79;  40  Ga.,  173;  42  Ga.,  397;  43  Ga.,  318. 

§3628.  (3572.)  Effects  of  appeal.     An  appeal  suspends,  but  does  not  ,^„^ 
vacate  judgment,  and,  if  dismissed  or  withdrawn,  the  rights  of  all  the 
parties  are  the  same  as  if  no  appeal  had  been  entered. 

stated  in  1  Kelly,  92. 

§3629.  (3573.)  How  toithdrawn.  No  person  shall  be  allowed  to  with- 
draw an  appeal  after  it  shall  be  entered  but  by  the  consent  of  the  advei'se 
party.  • 

Stated  in  45  Ga.,  156. 


ARTICLE  ly. 


Section. 
3630.  Trial  of  appeals. 


HOW  AND   WHEN   TEIED. 


Section. 
3631.  Frivolous  appeals. 


§3630.  (3574.)  Appeals,  Jiotv  tried.  All  appeals  to  the  Superior  Court 
shall  be  tried  by  a  special  jury  at  the  first  term  after  the  appeal  has  been 
entered,  unless  good  cause  be  shown  for  continuance. 

§3631.  (3575.)  Damages  for  frivolous  appeals.     If,  upon  the  trial  of 
any  appeal,  [except  from  a  Justice's  Court,]  (a)  it  shall  appear  to  the  jury       ^f^^c^Q 
that  the  appeal  was  frivolous  and  intended  for  delay  only,  they  shall  p.Vk 
assess  damages  against  the  appellant  and  his  security  (if  any)  in  lavor  of^iO  Actsofisos, 
the  respondent,  for  such  delay,  not  exceeding  twenty-five  per  cent,  on  the  ^'  '^^^^' 
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]->riTioipal  sum  wliioh  they  shall  find  dno,  which  daniao-os  sliall  bo  specially 

iiouhI  in  thoir  verdict;  [and  if  the  judgment  of  the  Superior  Court  should 
i>ActsofiS6S,be,  that  an  appeal  from  a  Justice's  Court  is  frivolous,  and  intended  for 
•^"^  delay  only,  s;iid  Court  shall,  in  addition  to  the  final  judgment  in  the 

case,  enter  judgment  against  the  appellant  for  twenty  per  cent,  damages 

on  said  frivolous  appeal.]     (a.) 

In  decidinjr  on  this  point  the  jnry  should  consider  all  the  evidence  in  the  cause  :  11  Gn.,  154. 
What  n Pineal  tVivolous:  2l)  Ga..  198.  89S.  Evidence  as  to :  20  Ga.,  I^O.S.  Property  alienated  under 
{Sc^Sl  is  bound  for:  20  (ia..  2^^S.    Amount  of  damages  :  25  Ga..  189;  30  Ga.,  762. 

Gfnkkai.  Xotk.— Effect  of  dismissal  on  withdrawal:  1  Tvelly,  92.  Appeal  lies,  ivhen,  (from, 
confession  of  judtrmcnt  :")  1  Kelly,  275;  5  (»a.,  2i'8;  29  Ga.,  536;  30  Ga.,503;  itraversc  of  answer 
of  defendant  in  {garnishment  :'>  4  Ga.,  393;  (does  not  lie  from  verdict  on  issue  of  fraud  under  llon- 
est  Debtor's  Act:''  4Ga..l70;  (does  not  lie  from  verdict  of  special  jury  on  a  new  trial:)  15  Ga., 
2SS ;  (establishment  of  copy  papers:)  2l>Ga..  11:  (does  not  lie  from  rule  absolute  awarded  by  the 
Court  for  foreclosure  of  mortgage:)  2-1  Ga.,  91;  (lies  to  scirie  fncinn  to  avoid  grants  for  fraud:)  27 
(ia.,  55.5;  i^from  verdict  under  the  rcntlaw  of  1827:)  26  Ga.,  397;  28  Ga.,  475;  (formerly  did  not  lie  to 
assignment  of  year's  support :)  30  (Ja..  539;  (issue  upon  the  establishment  of  promissory  note:)  36 
Ga.,  380:  (proceedings  to  expel  intruder :)  39  Ga.,  658.  Appeal  in  claim  coses:  7  Ga.,  196;  8  Ga., 
1S4;  9Ga.,  196;  14  Cia..  ()94;  33  Ga..  205.  Appeal  waives  averment  of  jurisdiction  :  13Ga..  319. 
Appeal  under  Act  incorporating  Irwinton 'iJridge  Company :  9Ga.,  359:  Oglethorpe  Bridge  and 
Turnpike  Company,  IS  Ga.,  607  ;  Wills  Valley  Kailroad  Company:  30Ga..43.  No  Avrit  of  error 
to  case  pending  on  appeal:  2  Kelly,  237;  13Ga.,  506;  18  Ga..  281 ;  35Ga.,  104;  36  Ga.,  267.  Sure- 
ty on  appeal— party  to:  2  Kelly,  79,  287,  348,  408,1439;  3  Kelly,  121,  584;  Avrit  of  error  refusing, 
not  barred  by  motion  for  a  new  trial:  20  Ga.,  11.  Amendments:  8Ga.,  313;  11  Ga.,  39;  15  Ga., 
110:  17  Ga..  68;  18  Ga.,  371;  ^2  Ga.,  621 ;  26Ga.,  410;  28  Ga.,  73  ;  31  Ga.,  357.  Appeal  by  consent 
without  bond,  etc  :  10  Ga.,  426.  Motion  to  dismiss,  to  be  made — when  :  17  Ga.,  54().  Case  not  dis- 
missed upon  appeal  when  not  docketed  at  Appearance  Term  :  30  Ga.,  942.  Lunatic,  during  lucid 
interval,  may  enter:  19  Ga.,  581.  Letters  testainentary  revoke  appeal  ent-cred ;  acts  pending  appeal 
void:  2-3  Ga..  399.  Reinstatement  of  appeal  dismissed  for  defect  in  atlidavit:  28  Ga.,  73.  Parties 
made  before  motion  to  dismiss  is  heard  :  28  Ga.,  516.  From  County  Court :  35  Ga.,  231 ;  39  Ga.,  71 ; 
(;)dom  vf.  Gill,  July  term,  1872.  See  Rule  No.  1,  (exceptions  to  security  on  appeal.)  See,  also,  old 
Ivuled  Nos.  2  to  6,  nnd  %,  and  on  the  latter,  18  Ga.,  287. 
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Article  1.— When  and  how  iwuod  8,nd  returned. 


AP.TICLE  T. 


WHEN   AND   HOW   ISSUED   AND    Jli:TUHNrn>. 


Section. 
3B'52.  Mow  issued  and  on  wlint  levied. 
'M']''.  "Wlien  islicrifF  is  a,  |>ii,rl,y. 
3();^4.  MVhan  Ji.  fa.  in:iy  issue. 
3635.  Returnable  to  next  term. 


SKcrrox, 
.'''V'O.  iMust  follow  tlif!  judt'rnfint. 
:'/)'',7.  KjocJiriorit, — writ  of  jjossenyion. 
'Mi'-'A.  Not  to  issue  jiKJiinst  third  i)or«on3. 
3G.'59.  Judge  may  frame  execution-}. 


§3632,  (3576.)  Executions — hoiv  miicd,  directed  and  levied.     Execu- 
tions (except  as  hereinafter  provided)  shall  })e  issned  l)y  tlie  clerks  of  the  Act  oflTOO.C. 
several  Conrts  in  which  jndgnient  sliall  be  obtained,  and  bear  test  in  the^-'^'^^- 
name  of  the  Judge  of  such  Court,  and  shall  bear  date  from  the  time  of  ^-i-^^- 
their  issuing,  and  (except  as  hereinafter  ]")rovided)  shall  be  directed  "To 
all  and  singular  the  Sheriffs  of  this  State  and  their  lawful  deputies,'^  and 
may  be  levied  on  all  the  estate,  real  and  personal,  of  the  defendant,  sub- 
ject to  levy  and  sale. 

§3633.  (3577.)  When  sheriff  is  a  party — hoio  directed  and  executed^ 
All  executions,  orders,  decrees,  attachments  for  contempt,  and  final  pro- 
cess, to  be  issued  by  the  Clerks  of  the  Su]:)erior  Courts  in  favor  of  or 
against  any  sheriff  of  this  State,  shall  be  directed  to  the  coroner  of  the  Act  of  1S47,  c. 
county  in  which  said  sheriff  may  reside,  and  to  all  and  singular  the 
sheriffs  of  the  State,  except  the  sheriff  of  the  county  in  which  the  inter- 
ested sheriff  may  reside,  which  may  be  levied,  served  and  returned  by 
the  coroner,  or  other  sheriff,  or  constable  of  the  county,  at  the  option  of 
the  plaintiff,  or  the  party  seeking  the  remedy. 

[Section  (3578.)  Repealed  by  Constitution  of  1868,  Article  I.,  section 
18.] 

§3634.  (3579.)  Fi.fa.  may  issue  at  any  time,  bid  appeal  suspends  if, 
A  fi.  fa.  may  issue  at  any  time  afler  a  verdict  is  rendered  and  judg- 
ment entered  thereon ;  but  if  it  is  issued  before  the  expiration  of  the 
time  allowed  for  entering  an  appeal,  the  same  will  be  suspended  on  the 
entering  of  an  appeal  by  either  party. 

§3635.  (3580.)  IIoio  returnable.  All  executions,  except  as  otherwise 
provided  by  this  Code,  shall  be  made  returable  to  the  next  term  of  the 
Court  from  which  they  issued  respectively. 

§3636.  (3581.)  Must  follow  the  judgment.  All  executions  must  fol- 
low the  judgment  from  which  they  issued,  and  describe  the  parties 
thereto  as  described  in  such  judgment. 

If  there  is  a  material  variance  the.^.  fa.  will  be  quaslied  :  39  Ga.,  565  ;  but  if  not  material :  19 
Ga.,  579.    Must  follow  award  :  44  Ga.,  616. 

§3637.  (3582.)  Writ  of  possession  in  ejectment.  When  a  verdict  in 
ejectment  shall  be  rendered  in  favor  of  the  plaintiff,  and  a  judgment 
entered  thereon,  the  Clerk  of  such  Court  shall  issue  a  writ  of  possession, 
in  which  the  Clerk  shall  incorporate  a  clause  directing  the  sheriff  to 
collect,  by  levy  and  sale  of  the  defendant's  property,  ail  such  sums  of 
money  as,  by  the  finding  of  the  jury,  shall  have  been  awarded  to  such 
plaintiff  in  ejectment  as  mesne  profits  and  costs. 

§3638.  (3583.)  Against  lohom  tcrits  of  possession  issue.     The  writ  of 
possession  shall  not  issue  against  third  persons  not  known  in  the  suit  on  ''^^lii  ^^^^'  ^* 
which  such  writ  of  possession  is  founded,  nor  put  in  possession  by,  norj..,,. 
claiming  under,  nor  by  virtue  of,  any  conveyance  from  the  defendant  in ' 
such  suit. 

§3639.  (3584.)  The  Judge  may  frame  executions.     The  Judge  of  any 
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Superior  Court  may  frame  and  eause  to  be  issued  by  the  clerk  any  writ 
oC  exooution  to  carrv  into  elFoct  any  lawful  judirmeut  or  decree  rendered 
in  his  Court. 

[The  law  relating  to  ca.  sas,  beginning  with  section  (3585)  and  ending 
(3591)  repealed  by  Constitution  of  18G8,  Article  I.,  section  18.] 

(.iKNKRAi.  XoTK.— Fi". /(K*— when  on.ioinod:  1  Kelly.  12;  30  G.i.,  (tlU,  933;  32  Ga..  25;  37  Ga., 
3iV>;  ^x^  Ga.,  191.  Fi./a^  of  Unitod  States  Courts,  -whon  oujoinod  :  30  Ga.,  578;  Jones  vn.  Thatcher, 
January  tonn.  1S73.  Executions  i^^sued  from  eoufessiou  of  judgment :  1  Kelly.  550.  Proceedings 
sot  aside  for  defect,  after  partv  is  in  execution  :  13  Ga..  218.  Execution  on  s'libpama  :  17  Gn.,  211. 
As  color  of  title  :  10  Ga..  8.  Fi.  /a.  against  principal  and  surety,  jointly  :  21  (Jia.,  130.  Notice  to 
rroduce:  23  Ga..  3ot).  Copy  of ./?. /a.  in  another  State  :  25  Ga..  203.  li.  fa.  from  Circuit  Court  of 
United  States  Courts:  27  Ga.,  181.  Money  paid  on— by  mistake:  28  Ga,,  242.  Where  portion  of 
defendant's  ju-opcrty  is  cncumhered  and  other  is  not:  20  Gn.,  38.  Presumption  arising  from  col- 
lection o(  money  :  20  Ga..  61.  Execution  must  be  set  out  in  exemplification  of  record  :  35  Ga.,  li)(>. 
Cannot  proceed  against  dower  lands,  when  :  30  Ga.,  5G5.  Where ,j^.  /a.  was  issued  by  deputy,  and 
had  not  his  seal:  -iO  Ga.,  423.  See,  also,  Eostei',  vs.  Thrasher,  January  term,  1873;  Moses  t;s.'Elew- 
ellyn,  lb. 


ARTICLE  II. 


OF   FI.    FA. — HOW   LEVIEDj   AND   PROCEEDINGS   THEREON. 


Skctiok. 

3640.  What  levy  must  contain. 

3641,  On  what  to  be  levied  first. 

3G42.  Growing  crops  exempt — exceptions. 


Skction-, 

3643.  Notice  of  levy  on  land. 

3644.  Land — where  sold,  etc. 

3645.  Constable  levying  on  land,  etc. 


Act  of  1811,  C. 
p.  510. 


§3640.  (3592.)  Form  of  levy.  The  officer  making  a  levy  shall  always 
enter  the  same  on  the  process  by  virtne  of  which  snch  levy  is  made,  and 
in  snch  entry  shall  plainly  describe  the  property  levied  on,  and  the 
amoimt  of  the  interest  of  defendant  therein. 

••  Plainly  describe  :"  27  Ga.,  200. 

^  §3641.(3593.)  On  what  property  first  levied — right  of.  When  a  defend- 
ant in  fi.  fa.  shall  point  out  any  property  on  which  to  levy  the  execution, 
such  property  being  in  the  hands  or  possession  of  a  person  not  a  party  to 
the  judgment  from  which  such  execution  issued,  the  sheriff,  or  other 
officer,  shall  not  levy  thereon,  but  shall  proceed  to  levy  on  such  property 
as  may  be  found  in  the  hands  and  possession  of  the  defendant,  who  shall 
nevertheless  be  at  liberty  to  point  out  what  part  of  his  property  he 
may  think  proper,  which  the  sheriff,  or  other  officer,  shall  be  bound  to 
take  and  sell  first,  if  the  same  is,  in  the  opinion  of  such  levying  officer, 
sufficient  to  satisfy  such  judgment  and  costs. 

Pointed  out  by  one  joint  tenant:  12  Ga.,  431.  Where  plaintiff  points  out :  20  Ga.,  706,  710;  34 
Ga..  300.  On  Act  of  1811:  14  Ga.,  77.  Attorney  directing  levy:  28  Ga..  297.  Evidence  as  to 
"pointing  out:"  30  Ga.,  361. 

§3642.  (3594.)  Growing  crop  to  he  sold — how.  'No  sheriff,  or  other 
officer,  sliall  levy  on  any  growing  crop  of  corn,  wheat,  oats,  rye,  rice,  cot- 
ton, potatoes,  or  any  other  crop  usually  raised  or  cultivated  by  the  plan- 
t^5ii.  ^^''  ^'  ^^^^  ^^^  farmers  of  this  State,  nor  sell  the  same  until  such  crop  shall  be 
matured  and  fit  to  be  gathered :  Provided^  this  provision  shall  not  pre- 
vent any  levying  officer  from  levying  on  and  selling  crops  as  heretofore 
practiced  in  cases  where  the  debtor  absconds  or  removes  from  the  county 
or  State,  or  from  selling  growing  crops  with  the  land. 

After  it  is  laid  by  and  before  maturity:  6  Ga.,  452. 

§3643.  (3595.)  Notice  of  levy  on  land.  The  officer  levying  on  land 
under  an  execution  shall,  within  five  days  thereafter,  leave  a  written 
notice  of  such  levy  with  the  tenant  in  possession  of  the  land,  if  any,  or 


J2280. 


Act  of  1808,  C. 
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with  the  (Ic'fcMidant,  if  in  tlio  county,  or  transmit  such  notice  ])y  mail  to 
the  (l(!f(!n(lant  within  tlie  ilino  aforesaid. 

Section  directory:  .'57  On.,  251, 

§3G44.  (3590.)  Officer  not  to  ndl  hmd  out  of  kin  county.  A  sheriff,  or 
other  levying  officer,  shall  not  sell  hmd  out  of  the  county  in  which  he  is 
sheriff,  or  such  officer,  exce[>t  when  the  defendant  in  execution  shall  own  p^^y/^Act  of 
a  tract  or  tracts  of  land  divided  \)y  the  line  of  thr^  county  of  his  residence,  i^^T.  c.  i>.  o]6. 
in  which  case  it  may  be  sold  in  the  county  of  his  residence;  or  if  such 
tract  of  land  is  in  other  than  that  of  the  defendant^s  residence,  it  may  be 
levied  on  and  sold  in  either  county.  In  all  cases  of  levying  on  land, 
written  notice  of  such  levy  must  be  given  to  the  tenant  in  possession, 
and  to  the  defendant,  if  not  in  possession. 

Sheriif's  deed  to  land  lying  out  of  county:  23  Ga.,  132. 

§3645.  (3597.)  Constable  may  levy  on  land,  when.  Xo  constable  (ex- 
cept as  provided  by  this  Code)  shall  be  authorized  to  levy  on  any  real 
estate,  unless  there  is  no  personal  estate  to  be  found  sufficient  to  satisfy 
the  debt,  or  such  real  estate,  being  in  the  possession  of  the  defendant,  was 
pointed  out  by  such  defendant,  which  he  has  a  right  to  do,  and  then  such 
constable  is  authorized  to  levy  on  such  real  estate,  if  to  be  found  in  his 
county,  and  deliver  over  the  execution  to  the  sherili'  of  the  county,  with  a 
return  of  the  property  levied  upon,  who  shall  proceed  to  advertise  and 
sell  the  same  as  in  case  of  levies  made  by  himself. 

General  Note. — What  is  subject  to  levy  and  sale,  (undivided  interest  in  personalty:)  2  Kelly, 
73;  (land  where  bond  for  titles  has  been  taken,  purchase  money  paid:)  3  Kelly.  5;  3S  Ga.,  191; 
(possession  of  land  by  doweress,  or  as  co-distributee:)  6  Ga.,  452;  (railroad:)  9Ga.,  377:  (where 
purchaser  agrees  that  defendant  in  Ji.  fa.  may  pay  back  the  purchase  money):  10  Ga.,  14S ; 
(where  A  pays  purchase  money  and  title  is  in  B :)  10  Ga.,  229;  (equitable  interest  of  husband:) 
3  Kelly,  345;  (interest  of  drawer  before  grant  issues:)  12  Ga.,  340;  25  Ga.,  199;  ilegacy:)  20  Ga., 
100;  (undivided  interest  of  tenant  in  common :)  37  Ga.,  12;  (railroad  stock :)  38  Ga.,  644;  (State's 
property:)  40  Ga.,  418.  See,  also,  Clarke  vs.  Harker,  January  term,  1873,  and  Akin  ??«.  Free- 
man, i6.  Levy,  on  failure  to  pay  installments:  3  Kelly,  94.  Contract  not  to  levy  void,  when: 
3  Kelly,  112.  Return  of  "  no  personalty  "  made  n^(nc  pro  tunc:  2  Kelly,  222;  presumption  as  to 
such  entry  :  6  Ga.,  188  :  24  Ga.,  434;  one  such  entry  justifies  levy  on  land;  27  Ga.,  341.  Levy  where 
defendant  has  sold  his  property  in  different  portions:  3  Kelly,  460;  18  Ga.,  476;  21  Ga..  43^:  37  Ga., 
660.  Taking  collateral  security  does  not  prevent  levy:  4  Ga.,  185.  Where  plaintifi"  directs  a  levy 
to  be  made  on  personalty  of  defendant  in  another  county:  7  Ga..  238.  Levy  and  claim  of  pei'son- 
alty  does  not  preclude  levy  offi.fa.  pending  claim :  8  Ga.,  327.  Dismissal  of  levy — Con  appeal :)  10 
Ga.,  370;  (in  claim  case:)  19  Ga.,  161;  31  Ga.,  684;  (allows  re-levy,  when:)  20  Ga.,  401;  (on  account 
of  lapse  of  time:)  32Ga.,  453;  (motion  for,  when  proper  remedy:)  34  Ga..  427.  Sheriff's  entry  of 
nuZ/a  bona:  11  Ga.,  459.  What  is  trespass  in  levy:  12  Ga.,  613;  13  Ga.,  389;  27  Ga.,  300;  36  Ga.,  93; 
37  Ga.,  636.  AVhere  the  fi.  fa.  is  for  more  than  three  times  value  of  propertv  levied  on  :  13  Ga..  1S5. 
What  constitutes  a  levy:  14  Ga.,  528;  16  Ga.,  439;  19  Ga..  149;  20  Ga.,  642;  29  Ga..  710;  Isam  c*. 
Hooks,  July  term,  1872.  Where  property  is  levied  on,  and  replevied,  and  afterwards  claimed  :  15 
Ga.,  518.  Withdrawal  offi.fn..  by  sheriff  after  claim  interposed:  19  (ja.,  161 ;  by  plaintiff:  22  Ga., 
34.  Return  on. /t. /a.  not  conclusive:  20  Ga.,  203.  Until ./?. /a.,  sheriff  cannot  collect  money  :  25  Ga., 
646.  Where  successive  claims  are  interposed  to  land  levied  on  :  30  Ga.,  79.  Where  sheriff  holds 
several  Ji.  fas.  against  same  defendant  and  claim  is  interposed  against  one  :  30  Ga.,  878.  Possessory 
warrants  for  property  levied  on:  36  Ga.,  93.  Presumption  as  to  entry  upon  ji.fa.  in  this  case  :  39 
Ga..  328.    See  Rule  52. 
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Seotiox. 

3646.  Place,  time,  and  manner  of  sales. 

3647.  Notice  of  sheriff  sales. 

3648.  Perishable  property,  hoAv  sold. 

3649.  Advertising  fee  in  advance. 

3650.  Change  of  advertising. 

3651.  Purchaser  to  be  put  in  possession. 


Section. 
3652.  May  be  obtained  by  order  of  Court. 
3633.  Widow  claiming  dower,  and  lessee. 

3654.  Execution  for  purchase  money. 

3655.  Purchaser  failing  to  comply. 

3656.  Action  against  purchaser. 


§3646.  (3598.)  Place,  time,  and  manner  of  sales.     Xo  sales  shall  be 
made,  by  the  sheriffs  or  coroners,  of  property  taken  under  execution  but  p.  509.    'let  of 
at  the  Court-house  of  the  county  where  such  levy  was  made,  on  the  first  -^^-^'  ^'  ^'  ^■^'^' 
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(a^Act^nflSTl 
V2.  p.  4y. 


Tuesday  in  oacli  month,  between  the  horn's  of  10  A.  M.  and  4  P.  M.,  and 
at  }>uhlie  outerv:  [^Prori'Jcd,  that  in  all  eases  where  any  sheritl',  coroner, 
or  other  levying  ollieer,  shall  levy  any  exix'ution  or  other  legal  process, 
U}>on  any  corn,  lumber,  timber  of  any  kind,  bricks,  machinery,  or  otlier 
articles  dillicult  and  expensive  to  transport,  it  shall  and  may  be  lawful 
for  s;\id  otlicer  to  sell  said  jn'operty  without  carrying  and  exposing  the 
same  at  the  Court-house  door  on  the  day  of  sale:  Provided,  also,  that 
s;\id  levying  officer  shall  give  a  full  description  of  said  property,  and 
the  place  where  said  property  is  located,  in  the  advertisement  of  the 
sale.]     (a.) 

See  19  Ga..  L-v^ 

§oG47.  (3599.)    Salc^'i,  Jiow  advertised.     It  shall  be  the  duty  of  the 

fb>Actsofis<56,  ^^i^^i'il^^^  ''^^^^^  coroners  [to  publish  weekly,  for  four  weeks,]  (b)  in  some 

p.  1C3.  newspaper  published  in  their  counties  respectively — and  if  there  be  no 

such  })aper  published  in  the  county,  then  in  the  nearest  newspaper  having 

the  largest  or  a  general  circulation  in  such  county — notice  of  all  such  sales 

of  land  and  other  })roperty  executed  by  him,  in  wdiich  advertisement  he 

P ^509^ '^ "S  of  ^^^^^^  gi^'^  ^  f^^^l^  ^^^^  complete  description  of  the  property  to  be  sold, 

l*^'^- 9-,F-,^^l\  niakinjj:  known  the  name  of  the  plaintiff  and  defendant,  and  the  person 

Act  of  1  Sol -52  .  . 

p.TS.  "'who  may  be  in  the  possession  of  such  property,  except  horses,  hogs,  and 

cattle,  which  may  be  sold  at  any  time  by  the  consent  of  the  defendant ; 
in  which  case,  it  shall  be  the  duty  of  such  officer  to  give  the  plaintiff*  ten 
days'  notice  thereof,  and  also  to  advertise  the  same  at  three  or  more  pub- 
lic places  in  the  county  w^here  such  property  may  be,  at  least  ten  days 
before  the  sale. 


Proof  of  advortisemcnt:  6  Ga.,  530.  Whei'e  a  ppecial  Act  authorizes  sheriff  to  advertise  his 
sales  in  a  paper  i)ublisod  in  the  county:  9  Ga.,  42.  Provision  directory:  11  Ga..  423;  27  Ga.,  167;  28 
Ga.,  35.3.  Rorjuisites  of  advertisement:  12  Ga.,  440.  Sufficiency  of  description,  for,  the  jury  :  7?>. 
Sheep  inclmled  in  cattle  :  13  Ga.,  485.  Where  Sheriff's  return  does  not  separate  proceeds  of  sale 
of  livestock  and  of  other  property:  lb.  Act  of  1799  unrepealed:  31  Ga.,  601.  Failure  to  comply 
therewith  subjects  sheriff  to  damages  :  lb. 

§3648.  Sale  of  perishable propcrfy.  [Whenever  any  property  shall  be 
levied  on  by  virtue  of  any  j?./a.,  attachment  or  other  process  issuing  from  any 
of  the  Superior  Courts  of  this  State,  or  by  virtue  of  an}^^. /a.,  attachment  or 
other  process  issuing  from  any  Justice's  Court  in  said  State,  and  the  defend- 
ant fails  to  replevy  the  same,  and  the  same  remains  in  the  hands  of  the  levying 
officer,  and  is  of  a  perishable  nature,  or  liable  to  deteriorate  in  value  from 
keej)ing,  or  there  is  expense  attending  the  keeping  the  same,  (the  same 
not  being  real  estate,)  upon  the  facts  being  made  plainly  to  appear  to  the 
Judge  of  the  Superior  Court,  or  to  the  Ordinary  of  the  county  in  which 
such  levy  is  made,  (during  the  absence  of  the  Judge  of  said  Superior 
Court,)  when  the  fi.  fa.  is  returnable  to  the  Superior  Court,  or  to  the 
Justice  of  the  Peace  of  the  district  in  which  the  levy  is  made,  when 
the  fi.  fa.  is  returnable  to  a  Justice's  Court,  it  shall  be  their  duty  to  order 
a  sale  of  the  property,  which  shall  be  at  the  usual  ])\'dCQ  of  holding  sher- 
iff^'s  sales  of  the  county  where  such  proj^erty  may  be,  when  the  fi.  fa.  is 
returnable  to  the  Superior  Court,  and  when  the  fi.  fa.  is  returnable  to  a 
Justice's  Court,  at  the  usual  place  of  constable's  salcsof  the  district  where 
the  property  may  be,  or  at  such  other  place  as  the  nmgistrate  ordering 
sucli  sale  may  direct.  The  time  and  place  of  holding  such  sale  shall  be 
advertised  at  the  Court-house  and  at  two  other  public  places  when  the  sale  is 
to  take  place,  at  least  ten  days  before  the  day  of  sale ;  and  when  the  fi.  fa. 
is  returnal)le  to  a  Justice's  Court,  it  shall  be  advertised  at  the  Court-house 
door  of  the  district  in  which  said  levy  is  made ;  and  the  money  arising 
from  said  sale  shall  be  held  by  the  officer  making  the  same,  subject  to  the 
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order  of  the  Court  having  jurlsdifdon  of  llie  snrrie  :  Prrwidf/J,  tliat   ^^^^'(„f/^cto(zi»t 
eludge,  Ordinary  or  Justice  may  ordci-  a  Bale  of  live  stoek^  fruit  or  other  Feb.,  lif7;'.. 
2)er.s()nnl  ])r()])(!rty  in  a  p(U'i>slial>le  condition  nflcr  tlinM;  days'  notice.]  (a.) 

§'3G  19.  Adv(Ttisin(/  Jer  ]jai(l  in  (Klmtmx,  'whc/n.  [Xo  .slierilFor  deputy 
sheriff,  in  thiw  State,  sliall  ho  nnjuired  to  adv(!rtis(;  the;  projicrty  of  any 
defendant  m  ji.  faA'ov  saU;  until  tlie  costof  8uch  advertisement  shall  have 
been  first  paid  by  tlie  ])laintIfT'  ]u  Ji.frL,  his  agent  or  attorney  :  J*r(jvi(h'-(l, 
tb.at  when  any  such  |)arty  j)laintiir,  or  liis  agcint  or  attorney  for  him,  shall  jf.42.^  '^' 
make  and  file  an  affidavit  in  writing,  tliat,  owing  to  his  poverty,  ho  is 
unable  to  ])ay  such  cost,  then  it  shall  be  the  duty  of  said  sheriff  or  his 
deputy  to  proceed  as  now  reqin'red  !)y  law.]     (a.) 

§3650.  (3000.)  Notice  of  cha/ncjc  'must  he  given.    Xo  sheriff,  coroner,  or 
otlier  officer,  shall  change  the  advertising  connected  with  his  office  from  ^<^^^^J^  l^^*  C- 
one  paper  to  another,  without  first  giving  notice  of  his  intention  to  do  so 
in  the  paper  in  which  his  advertisements  may  have  been  publislied. 

§3651.  (3601.)   Office!'  shall  put  purchaser  in  possession.     When  any 
sheriff,  or  other  officer,  shall  sell  any  real  estate  by  virtue  of  and  under  ^^^  of  Pii  c 
any  execution,  it  shall  be  the  duty  of  such  sheriff,  or  other  levying  officer,  p-.-^I'^-  ^'^'^f 
upon  application,  to  put  the  purchaser,  his  agent,  or  attorney,  in  posses- 
sion of  the  real  estate  sold :  Provided,  that  the  provisions  of  this  Code  ^i^l'zm^ 
shall  not  authorize  the  officer  to  turn  out  any  other  person  than  the 
defendant,  his  heirs,  or  their  tenants,  or  assignees,  since  the  judgment. 

Remedy  where  sheriff  is  about  to  dispossess  one  who  is  not  a  tenant  of  defendant :  5  Go.,  576:  S 
Ga.,  118,  Stated  in  8  Ga.,  119.  Illegal  dispossession  is  a  trespass— remedy  is  at  law  :1\  Ga.,  294. 
May  dispossess  claimant  where  title  has  been  decided  in  claim  case:  17  Ga.,  277.  Under  tax. n. 
fas.:  20  Ga.,  612.  Where  a  third  person  sets  up  independent  title:  23  Ga.,  318.  Application  for 
possession  refused,  when:  34  Ga.,  306.  Application  for  injunction  to  stay  writ:  39  Ga.,  664.  Mar- 
shal of  Atlanta  :  40  Ga.,  49.    See,  also,  44  Ga.,  266;  '45  Ga.,  201.    See  old  Rule  25. 

§3652.  (3602.)  Possession,  hotv  obtained^..  If  the  purchaser  of  real 
estate,  at  sheriff"'s  and  other  sales  under  execution,  shall  fail  to  make 
application  for  possession  thereof  until  the  next  term  of  the  Superior 
Court  after  such  sale  takes  place,  or  until  the  officer  making  such  sale 
goes  out  of  office,  such  possession  can  only  be  obtained  under  an  order  of 
said  Superior  Court. 

Stated  in  4  Ga.,  193.  Agreement  by  purchaser  with  defendant  whereby  he  is  suffered  to  remain 
in  possession  :  76. 

§3653.  (3603.)  Widoiv  and  lessee  cannot  he  dispossessed.  The  widow 
of  the  defendant  claiming  dower  cannot  be  dispossessed  of  the  mansion, 
nor  can  a  lessee  whose  lease  is  older  than  the  judgment  under  which  the 
sale  was  made,  be  dispossessed  under  the  provisions  of  the  two  preceding 
sections. 

Widow:  3  Kelly,  207.    Lessee:  6  Ga.,  423. 

§3654.  (3604.)  Sale  of  land  for  purchase  money  ichere  titles  are  not 
made.  [When  any  judgment  has  been  or  shall  be  rendered  in  any  of  the 
Courts  of  this  State,  upon  any  note  or  other  evidence  of  debt  gis^en  for 
the  purchase  money  of  land,  where  titles  have  not  been  made,  but  bond 
for  titles  given,  it  shall  and  may  be  lawful  for  the  obligor  of  said  bond 
to  make  and  file  and  have  recorded  in  the  clerk's  office  of  the  Superior 
Court  of  the  county  w'herein  the  land  lies,  a  good  and  sufficient  deed  of  Act  of  1S47.  c. 
conveyance  to  the  defendant  for  said  land;  or  if  he  be  dead,  then  to  thei^o','c. i^'sis.* 
executor  or  administrator  of  such  deceased  defendant,  the  obligee  in  said 
bond,  or,  if  there  be  no  such  executor  or  administrator,  then  to  the  heirs 
of  said  deceased  ;  and  if  said  obligor  be  dead,  then  his  executor  or  admin- 
istrator may,  in  like  manner,  malvc  and  file  such  deed  without  obraiii- 
ing  an  order  of  the  Court  for  that  purpose ;  whereupon,  said  land  may 
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bo  levied  on  and  sold  under  such  judgment,  as  in  other  cases  :  Provided^ 
(a)  Acts  of  1868,  said  judgment  shall  take  and  be  a  lien  upon  the  said  land,  and  the  pro- 
ctHxls  of  the  sale  thereof,  prior  to  all  other  judgments,  claims,  liens  and 
encumbrances,  until  the  said  judgment  shall  be  fully  paid  and  satis- 
iieil.]     (a.) 

Land^not  subject  to  lien  after  transfer  of  note  for  valuable  consideration  to  hova  fide  holder: 
IPGa..  4oT:  82  Ga..  417,  (>71.  Such  bond  must  bo  made  and  tiled  before  land  can  bo  sold  :  22  Ga., 
116.  See.  also.  40  Ga.,  2c>9;  Uarvell  ve.  Lowe  ct  (iL,  July  term,  1872;  Brunson  vs.  Grant,  January 
term,  15'73;  Seago  vs.  Bass:  76. 

§3655.  (3605.)  Furchasei^^s  UahUlty.      Any    person  who  may  become 
the  purchaser  of  any  rciil  or  personal  estate  at  any  sale  which  may  be 
Act  of  liv'd,  c.  made  at  public  outcry  by  any  sheriff  or  other  officer,  under  and  by  vir- 
P.  cd4.  ^^^^  ^^  ^^^y  execution   or  other  legal  process,  and  shall  fail  or  refuse  to 

K196S,  2262.  comply  Avith  the  terms  of  such  sale  when  requested  so  to  do,  shall  be 
liable  for  the  amount  of  such  purchase  money,  and  it  shall  be  at  the 
option  of  such  sheriff  or  other  officer,  either  to  proceed  against  such  pur- 
chaser for  the  full  amount  of  the  purchase  money,  or  to  resell  such  real  or 
personal  estate  and  then  proceed  against  the  first  purchaser  for  the  defi- 
ciency arising  from  such  sale. 

On  Act  of  1831 :  5  Ga..  400.  Resale  by  consent:  5  Ga.,  298.  Evidence  in  such  case:  27  Ga.,  167. 
What  resale  necessary  :  lb.    Mistake  of  law  as  defense :  31  Ga.,  117. 

§3656.  (3606.)  Form  of  action  against  purchaser.  The  action  pro- 
vided for  in  the  preceding  section  may  be  brought  in  the  name  of  the 
sheriff  or  other  officer  making  the  sale,  for  the  use  of  the  plaintiff  or 
defendant  in  execution,  or  any  other  person  in  interest,  as  the  case 
may  be. 

General  Xote.— Sale  enjoined,  when :  1  Kelly,  12;  12Ga.,  239;  18  Ga.,  728;  30  Ga.,  664,  933; 
32  Ga.,  25:  37  Ga.,  396:  38  Ga.,  191.  Distribution  of  money  under— is  governed  by  equitable  prin- 
ciples :  4  Ga..  170:  7  Ga.,  54;  8  Ga.,  194;  15  Ga.,  557;  24  Ga.,  150.  Bill  alleging  fraud  in  :  5  Ga.,  400; 
3SGa.,  512;  Seabrook  r«.  Brady,  January  term,  1873.  Possession  by  mortgager  after'sale  :  6Ga.,365. 
Purchase  at — of  land  upon  which  there  is  a  lease  from  defendant  in /?. /a.  older  than  the  judg- 
ment: 6  Ga.,  423.  As  to  sheriff  agreeing  to  receive  anything  but  ca«/(..-  8Ga.,  153;  19  Ga.,  298  ;  30Ga., 
653.  Sale  of  land  under./?. /a.  f/e  6o?iu- ?e*^r^ort>.'  8  Ga.,  234.  Sale  by  agreement:  9Ga.,  137.  Sheriif 
can  sell  nothing  which  plaintiff  cannot  enable  him  to  describe  with  reasonable  certainty :  10  Ga.,  74. 
Purchaser  at— who  has  his  deed  first  recorded  :  10Ga,,253.  Sale  after  death  of  defendant  and  before 
administrator:  10  Ga.,  oGi;  11  Ga.,  424.  Differs  how  from  other  judicial  sales:  11  Ga.,  427.  Sale 
before  grant  issued  :  12  Oa.,  340  ;  25  Ga.,  199.  What  is  sheriff's  sale  :  13  Ga.,  485  ;  43  Ga.,  400.  Where 
A,  being  judgment  debtor  to  B,  agrees  with  Cfor  C  to  buy  the  land  at  sheriff's  sale,  and  A  to  have 
the  privilege  of  buying  it  back:  14  Ga.,  238.  Sale  of  assets  in  receiver's  hands  :  14  Ga.,323.  Agree- 
ment to  have  property  knocked  off  at  under  value,  in  order  to  indemnify  indorser:  16  Ga.,  416. 
Illegal  for  sheriff  to  sell,  under  a./?. /a.,  property  on  which  he  has  not  levied  the ./i. /a. ;  17  Ga., 
1^7.  Fraudulent  contract  not  to  bid :  18  Ga.,  491 ;  30  Ga.,  653;  Graham  vs.  Theis,  January  term, 
1873,  Where  title  obtained  at — afterwards  failed  :  18  Ga.,  551.  When  parties  are  in  possession  of 
land  sold,  it  is  notice  to  purchaser:  19  Ga.,  3;35.  Effect  of  record  of  deed  in  such  case:  /h.  Pur- 
chase of  land  at  enjoined  sale:  19  Ga.,  527.  See,  also,  Martin  vs.  Kohn,  January  term,  1873.  Pre- 
sumption that  property  brought  its  value:  20  Ga.,  210.  Where  A  levies  on  B's  land  as  judgment 
creditor,  sells  and  bids  it  off,  he  cannot  relevy,  etc.:  20  Ga.,  401.  Sale  in  violation  of  injunction: 
21  Ga.,  127.  Sheriff  not  calling  out  bid:  21  Ga.,  363,  Purchaser  of  lunatic's  property:  23  Ga.,  168. 
Iio7in  fi.'le  purchaser  under  voidable  judgment :  23  Ga.,  108 ;  24  Ga.,  445 :  under  void  judgment :  Ih. ; 
28  Ga.,  4S2.  Ptights  of  purchaser  at — against  assignee,  for  benefit  of  creditors  :  24  Ga.,  40.  Sale 
under  dormant  judgment :  24  Ga.,  445.  Sale  rescinded  and  resale  ordered  at  instance  of  bidders, 
when:  25  Ga.,  89.  Proceeds  paid  to  oldest./?. /a.  .•  27  Ga.,  273 ;  40  Ga.,  171;  43  Ga..  475,  Surplus 
after  sale  belongs  to  whom  :  28  Ga,,  252.  Presumption  arising  from  collection  of  money  due  on  fi. 
f'l.  :  29  Ga.,  67,  What  is  a  forfeiture  of:  29  Ga.,  110.  Damages  in— when  recoverable  :  lb.  Execu- 
tion indispensable  testimony  in  claim  case:  29  Ga.,  427,  How  affected  by  fraudulent  attachment: 
3<J  Ga,,  653,  Where  sheriff  takes  note  for  some  of  the  money  due:  lb.  Purchase  of  trust  property 
with  notice  of  trust :  30  Ga.,  954,  Equity  will  not  enjoin  a  party  in  possession  of  property  pur- 
chased from  one  in  peaceable  possession,  under  a  sheriff's  sale,  from  the  use  and  enjoyment 
thereof,  when  :  31  Ga,,  54,  Where  A  bought  land  and  agreed  with  B,  defendant,  to  hold  the  land 
for  the  benefit  of  B.  the  latter  to  refund:  31  Ga.,  150.  Where  plaintiffs  in  fi.  fa.  negligently  and 
fraudulently  failed  to  place  their.;?,  fas.  in  sheriff's  hands  until  after  sale:  31  Ga„393.  Where  dis- 
trict marshal  sells  property  of  A  under ^.  fn.  against  D— trover  will  lie:  35  Ga.,  136.  Sale  under 
cost./?, /a*,  wrongfully  issued:  37  Ga.,  636,  Money  could  not  be  paid  to  defendant  in.;?./a.  on  Jan- 
uary l;t,  1868:  :i8Ga.,  240.  Plaintiff  in  .^, /a.  bound  by  his  statements  at:  38  Ga..  458.  Contest 
between  attachment  and  y?. /a..-  38  Ga.,  512,  Sale  not  stopped  by  adjudication  of  bankruptcy : 
40  Ga..  257.  Sheriff's  sale,  when  fraudulent:  42  Ga.,  198.  Eraudulent representations  by  defend- 
ant to  stop  bidding:  Beabrook  vs.  Brady,  January  term,  1873. 
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Article  5.— The  satisfaction  of  executions.— The  Btay  of  executions. 


ARTICLE  V. 


OF   THE   SATISFACTION   OX    EXECUTION'S. 


Section. 
3057.  Levy  on  personalty  unexplained. 
3658.  Kelease  of  property  subject. 


SKCTI05. 

3»>5*>.  Fund  applied  to  younj?er>f.  ft. 
36tJ0.  Agreement  not  to  enforce  judgment. 


§3657.  (3607.)  Zer^  on  personalty  unexplained.  A  lew  upon  per- 
sonal property  sufficient  to  i)ay  tlie  debt  unaccounted  for,  \^  prirna  facie 
evidence  of  satisfaction  lo  the  extent  of  the  vahie  of  sucli  propeitv,  and 
the  dismissal  of  such  levv  unexplained  is  an  abandonment  of  the  lien  so 

far  as  third  persons  are  concerned. 

Stated  in  6  Oa..  392;  ?  Ga..  SiT :  13  Gn.,  ISo:  IP  Ga.,  537:  26  Ga..  182:  30  Ga..  4.33;  3?  Ga..  559; 
4-5  Ga.,  213;  but  a  levy  upon  realty  is  not  :  6  Ga..  410:  14  Ga.,  77;  2»)  (xa..,  676:  35  Ga..  347.  Levy 
upon  land*  and  personaltv  where  land  alone  is  sold:  10  Ga..  14S.  Presumption — how  rebutted: 
20  Ga..  210.  Explanation'of:  S  Ga..327;  11  Ga..  277:  19  Ga..  537;  30  Ga.,  443:  31  Ga.,  6-S4:  36 Ga., 
511.  Such  levy  is  not  an  extinguishment:  SGa.,  327;  a5  to  third  persons:  A.  Where  property 
levied  on  is  left  with  defendant,  and  remains  undisposed  of :  13  Ga.,  1S5.  Dismissal  of  levy  on 
land  does  not  discharge  surety  :  22  Ga.,  3S5. 

§3658.  (3608.)  Release  of  property  subject.  If  the  plaintiff  in  exe- 
cution, lor  a  valuable  consideration,  releases  property  ^vhich  is  subject 
thereto,  it  is  a  satisfaction  of  such  execution  to  the  extent  of  the  value  of 
the  property  so  released,  so  far  as  purchasers  and  creditoi'S  are  concerned. 

Where  no  consideration :  20  Ga.,  676  :  3i.">  Ga.,  731 ;  and  writing  not  under  seal :  2"^  G^.,  676. 

§3659.  (3609.")  AUou-inr/  fund  appUtd  to  younger  lien.  If  an  execu- 
tion creditor,  having  the  older  lien  on  a  fnnd  in  the  hands  of  the  sheriff, 
or  other  officer^  allows  such  fund  by  his  consent  to  be  applied  to  a 
younger  fi.  fa.,  it  shall  be  considered  an  extinguishment  j^ro  tanto  of 
such  creditor's  lien  so  tar  as  third  i:)ersons  mav  be  concerned. 


Stated  in  4  Ga..  35*3:  11  G:i..  •??: 
was  raised  and  brought  into  Court 


o^i  Ga..  111.  It  matters  not  under  which  execution  the  money 
lb.;  11  Ga.,  636. 


§3660.  (3610.1  Contract  not  to  enforce  judgment.  An  agreement  for 
a  valuable  consideration,  never  to  enforce  a  judgment  or  execution, 
releases  the  judgment  or  execution. 

Stated  in  i  Ga.,  155  ;  but,  alitcr,  as  to  agreement  not  to  enforce  within  a  specified  time  :  Jh. 

Ge>'kral  Note. — When  a  eround  for  enjoining  sale:  1  Kelly.  12.  What  is  satisfaction,  etc.:  1  Kelly, 
2rt5;  2  Kelly, -53;  3  Kelly.  1:  4Ga.,lS-5:  6Ga..392:  S  Ga..  327 :  10Ga..l4S:  13Ga.,lS-5:  22Ga..  5SS:  24 
Ga..  2S9:  26  Ga.,  a=.4:  S-.""  Ga.,  So:  31  Ga..  3-59:  36  Ga.,  404:  39  Ga..  72:  4<:'  Ga..  169;  41  Ga..  691. 
Satistaction— proof  of:  3  Kelly,  210:  6  G\.,  515:  17  Ga..  4<3:  20  Ga..  676:  26  Ga.,  3-54 ;  3i}  Ga..  S6:  36 
Ga.,  4j}4;  41  Ga.,  691.  "^fhat  contract  as  to  valid:  3  Kelly.  112:  ^t  Ga..  731.  What  authorizes 
sheriif  to  enter  credits  on  .^'./'T.  .•  5  Ga..  449.  Payment  of  joint  debt  by  one  of  two  defendants 
against  whom  several  judgments  have  been  rendered  :  6  Ga..  392.  Claimant  must  prove  payment 
made  to  whom:  o  Gii.,  515.  Where  n\  fas  '^re  entered  satisfied,  and  credits  thus  indorsed  were 
afterward  vacated  by  the  Court:  11  Ga..  2m.  Jurisdiction  to  open  n.  fa.  entered  satisfied:  11 
Ga..  277.  Claimant  cannot  move  to  have.n.  fa.  entered  satisfied  after  decision  against  him.  as  to 
payment  thereof:  ^12  Ga.,  212.  Eciuity  will  compel — out  of  what  property  :  16  Ga..  164.  Equity  juris- 
diction as  to  :  17  Ga.,  46.  It  may  be  shown  at  law  :  lb.  Entry  of  satisfaction  as  evidence  of  title: 
£6  Ga.,  6S4.  Presumed  from  proof  that  sheriff  has  collected  money  due  on.n.  fa.  :  29  Ga..  67.  Pay- 
ment to  clerk:  31  Ga.,  3-59:  4*}  Ga.,  169.    See,  also,   Sullivan  r^.  Hugely,  January  term.  1S73. 


CHAPTER   II. 


OF  THE  STAY  OF  ESECUTI0X3. 


SECTioy. 
366i.  Defendant  may  stay  execution. 
3662.  Fi.  fa.  to  be  stayed  sixty  days. 


ISECtlOy. 
3663.  Security  to  hare  control— vrnen. 


§3661.  (3611.)  Defendant  may  stay  execution^     In  all  cases  in  the     ,   ..-qq  ^ 
Superior   Court  where  a  verdict  shall  be  renderecl,  the  paity  against  p.  4^4.  "" 
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The  illegnlitj'  of  executions. 


Act  of  i«-:.3.  C. 
p.  5*>3. 


Avlioin  tho  same  may  be,  may,  cither  in  open  Court  or  in  the  clerk's 
otliee,  Mithiu  four  days  after  the  adjournment  thereof,  enter  into  bond, 
Avith  Li'ood  and  sufficient  security,  for  the  ptiyment  of  such  verdict  or 
juvlirment  and  costs,  within  sixtv  days. 

§3(302.  (^3612.)  Exccidiony  hoio  stayed.  Bond  and  security  being 
given,  as  provided  in  the  preceding-  section,  the  verdict  and  judgment, 
or  the  execution  thereon,  shall  be  suspended  for  the  said  sixty  days,  and 
if  the  party  shall  fail  to  pay  the  said  verdict  or  judgment  within  that 
time,  execution  shall  then  issue  against  such  party  and  his  security  with- 
out further  proceedings  thereon. 

§3663.  (3613.)  Sccurifi/  to  have  control^  lohcn.  The  security  paying 
oil'  such  judgment  or  execution,  shall  have  control  thereof. 


CHAPTER   III. 


OF  THE  ILLEGALITY  OF  EXECUTIONS. 


Sf.ctiox. 
otliU .  1 1 1  egn  1  i  t  y — li  o  w  t  a  k  en . 
3tT<»-i.  Xo  illcK.ility  before  levy  and  arrest. 
3()t3G.  Proceedingrs  stayed  nnd  returned. 
3(567.  Damages,  if  for  delay  ouly. 


Srction. 
;-i(3G8.  No  .judicial  interference. 
8669.  May  be  sold  under  other^.  fas. 

3670,  Who  may  lilc  atlidavit. 

3671.  Illegality  not  to  go  behind  judgment. 


Act  of  1838,  C. 
V.  511. 


§3664.  (3614.)  lUcgaUti/,  Jiow  falrn.     When  an  execution  against  the 

property  of  any  person  shall  issue  illegally,  or  shall  be  j^roceeding  ille- 

A  t  r.f  1-99  c   ^^^^^^^  ^^^^  ^^^^^^'^  execution  shall  be  levied  on  property,  such  person  may 

p.  m.    Act  of  make  oath  in  writintr,  and  shall  state  the  cause  of  such  illeg;ality,  and 

'    '  '     *  deliver  the  same  to  the  sheriff  or  other  executing  officer,  as  the  case 

may  be,  together  with  bond  and  good  security  for  the  forthcoming  of 

such  property,  as  provided  by  this  Code. 

Sheriff  may  disregard  insuflieient  affidavit:  11  Ga.,  294.  "Proceeding  illegally," though  issued 
legally  :  17  Ga.,  211.    Section  cited:  41  Ga.,  695. 

§3665.  (3615.)  No  illegaUty  allowed  until  levy.  No  affidavit  of  ille- 
gality shall  be  received  by  any  sheriff  or  other  executing  officer  until  a 
levy  has  been  made. 

§3666.  (3616.)  Illegality,  Jioiu  returned  and  tried.  When  the  levy 
shall  have  been  made,  and  affidavit  and  bond  delivered  to  the  officer  as 
herein  provided,  it  shall  be  the  duty  of  such  officer  to  suspend  further 
proceedings  on  such  execution,  and  return  the  said  execution,  affidavit 
and  bond,  to  the  next  term  of  the  Court  from  which  the  execution  issued, 
and  it  shall  l)e  the  duty  of  said  Court  to  determine  thereon  at  the  first 
term  tliereof,  unless  the  j)laintifP,  or  his  attorney,  desire  to  controvert  the 
facts  contained  in  said  affidavit,  in  w^hich  case  an  issue  shall  be  joined, 
which  issue  shall  be  tried  by  a  jury  at  the  same  term,  unless  good  cause 
is  shown  for  a  continuance. 

Ptetumable  to  next  regular  term,  not  to  adjourned  session  of  same  term :  45  Ga„  300.' 

§3667.  (3617.)  Damages  for  delay  only.  Upon  the  trial  of  an  issue 
formed  on  an  affidavit  of  illegality,  filed  in  the  Superior  Courts,  the  jury 
trying  the  case  shall  have  power  to  assess  such  damages,  not  exceeding 
twenty-five  per  cent.,  as  may  seem  reasonable  and  just,  upon  the  princi- 
j)al  debt,  provided  it  shall  be  made  to  appear  that  such  illegality  was 
interposed  for  delay  only.  [And  whenever  an  illegality  may  be  dismissed 
for  insufficiency,  or  informality,  or  is  withdrawn,  plaintilfs  in  execution.. 


Act  of  1359,  p. 
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FortboorriiriK  hondn. 


sliall  Iiave  full  power  to  procjecd,  as  Is  provided  in  this  Cod (;  in  '^^''^'^Oi;  Actnofi^Ti. 
wlici'e  claims  may  be  dismissed  or  withdrawn.]     (a.)  ':z.i;.'>2. 

^3f)G8.   (3G18.)  No  juduM  hdcrfcrencr.  v)Uh  iaxen.     No  re[)hivin  shall 
lie,  nor  any  ju(li(;iai  intcr/crcinee  he  had,  in  any  levy  or  distress  for  taxes  j,'iVj.^i^      •   ' 
nnder  the  j)rovisions  of  this  Code,  but  the  ])arty  injured  shall  be  left  to 
his  proper  remedy  in  any  Court  of  law  having  jurisdiction  thereof. 

Provisions  in  Coiistitut,if)n  ns  to  triiil  by  jury  does  not  ii\i]>\y  to  tho  C!i.«(;  of  a  tux  r"<y<:r.  who 
f:iils  or  refuses  to  piiy  liis  t;i.\  :  'S'>  (}i\.,  (iO.  'I'lie  (,"()urts  ure  i)rotiitjitefl  hy  tti«!  t;ix  Act  oflH'^l  to  »;n- 
tortain  an  affidavit  of  illennlity  to  an  execution  i)roeee(linK  !i,K!iinst  a  (lefjiult.inK  l:ix  erille^-tor  an'l 
his  sureties:  21  (ja.,  50.  This  provision  in  the  tjix  Act  does  not  extend  to  county  or  eorjx^ration 
tiixcs,  nor  to  taxes  which  arc  not  Muthorizcid  by  that  Act,  and  the  treneral  tax  Acts  amendatory 
thereof:  27  Ga.,  :554.  On  tliis  section:  .S3  Oa.,  ()2'3.  iS(!e,  also.  42  Oa.,  121;  40  Oa.,  85.  JJeatie  v'/. 
Erown,  July  term,  1872;  Marlow  vn.  Brown,  January  term,  1873. 

§3669.  (3619.)  Property  may  be  sold  under  other  execiUions.  When 
an  execution  has  been  levied  on  })ro2)erty,  and  an  affidavit  of  illegality 
filed  to  stay  proceedings  thereon,  the  property  so  levied  on  shall  be  sub- 
ject to  levy  and  sale  under  other  execution,  and  the  officer  making  the  Aat  of  1845,  c. 
first  levy  shall  claim,  receive,  hold,  and  retain  such  amount  of  the  pro-^'*^ 
ceeds  of  the  sale  as  the  Court  shall  deem  sufficient  to  pay  the  execution 
first  levied,  including  interest  up  to  the  time  of  the  Court  at  which  said 
illegality  shall  be  determined ;  and  any  bond  given  by  the  defendant  on 
filing  such  affidavit  shall  be  released  and  discharged  so  far  as  relates  to 
the  property  sold. 

§3670.  (3620.)  Who  may  file  illegality.  An  affidavit  of  illegality  may 
be  filed  by  an  attorney  in  fact,  or  an  executor,  administrator,  or  other 
trustee. 

But  cannot  be  made  by  co-defendant  in  his  own  name,  when  the  execution  is  not  proceeding 
against  him :  34  Ga,,  268.    By  temporary  administrator  :  39  Ga.,  565. 

§3671.  (3621.)  When  illegality  ca^nnot  go  behind  judgment.  If  the 
defendant  has  not  been  served,  and  does  not  appear,  he  may  take  advan- 
tage of  the  defect  by  affidavit  of  illegality ;  but  if  he  has  had  his  day  in 
Court,  he  cannot  go  behind  the  judgment  by  an  affidavit  of  illegality. 

stated  in  7  Ga.,  204 ;  8  Ga.,  143 ;  11  Ga.,  137  :  22  Ga.,  570 ;  44  Ga.,  44.  "  Not  served :"  26  Ga.,  140. 
Affidavit  of  illegality  not  to  be  received  upon  ground  which  was  proper  matter  for  plea  :  43  Ga.,  273. 

General  Note. — Proof  confined  to  grounds  taken  in  affidavit:  8  Ga.,  317.  Atfidnvit  of  ille- 
gality to  dormant  fi.fa.:  9  Ga.,  400.  Claim  pending,  no  ground:  11  Ga..  295.  Sherifi"  is  judge 
of:  11  Ga.,  294;  28  Ga.,  613.  Want  of  service— ground  of:  14Ga.,  39;  26  Ga.,  140.  Reading./z./«.nnd 
affidavit  to  jury:  18  Ga.,  709.  For  discrepancy  between  verdict  and  judgment:  19  Ga.,  579;  26  Ga., 
162 ;  39  Ga.,  565.  Affidavit  to  cost  execution :  21  Ga.,  381.  Stockholder  in  corporation — entitled  to  : 
22  Ga.,  86.  Where  the  judgment  fails  to  specify  the  relation  of  principal  and  surety;  where 
plaintiff"  fails  to  observe  surety's  instructions  to  make  his  money  out  of  principal:  26  Ga.,  162. 
Affidavit  on  ground  of  payment — decision  overruling  is  bar  to  motion  to  have  ji.  fa.  entered  sat- 
isfied as  paid:  28Ga.,  613.  Notice  of— to  sheriff":  lb.  Affidavit  of  illegality  or  motion  to  dismiss 
levy — proper  remedy — when:  34  Ga.,  427.  Affidavit  of  illegality  under  the  stay  law:  34Ga.,  309; 
35  Ga.,  254  ;  38  Ga.,  141._  Erroneous  award  :  37  Ga.,  35.  Question  as  to — is  res  adjudicaia — when  :  40 
Ga.,  67.  42  Ga.,  614.  Fi.fa,  is  not  evidence  to  be  introduced  by  plaintiff":  it  is  a  part  of  the  plead- 
ings: 40  Ga.,  429.  Question  as  to  which  is  oldest  judgment  may  be  inquired  into  on  affidavit  of 
illegality:  41  Ga.,  691.  Prior  judgment  unreversed,  not  ground  of :  45  Ga.,  131.  See  old  Rule  16  ; 
also,  Rule  30  and  2  Kelly.  367.  See  also,  Smith  vs.  Brown,  January  term,  1S73;  Jackson  vs.  Hitch- 
cock: lb.;  Sullivan  tjs.  Hugely:  lb. 


CHAPTER 


IV. 


OF  FORTHCOMING  BONDS. 


Section. 

3672.  Forthcoming  bonds  may  be  taken. 

3673.  All  bonds  to  officers  good. 


Section. 
3674.  Shall  not  prejudice  plaintiff's 


§3672.  (3622.)  Wheyi  forthcoming  bond  may  be  given.  "When  an  exe- 
cution shall  be  levied  on  personal  property,  and  an  illegality  filed  thereto 
as  provided  by  this  Code,  and  the  party  filing  such  illegality  desires  to 
take  or  keep  possession  of  such  property,  he  shall  deliver  to  the  sheriff, 
or  other  levying  officer,  a  bond,  payable  to  the  levying  officer,  with  good 
41 
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Actof  ISih"*.  C. 
p.  Oi34. 


Act  of  lSii\  C. 
p.  535. 


stviiTity,  in  a  sum  equal  to  double  the  value  of  the  property  so  levied 
upon,  to  bojuiliied  of  by  the  levying  officer,  conditioned  for  the  delivery 
of  the  pro]>crty  levied  u])on  at  the  time  and  place  of  sale,  in  the  event 
that  sui'h  illegality  shall  be  dismissed  by  the  Court  or  withdrawn,  which 
bond  shall  be  recoverable  in  any  Court  having  cognizance  thereof. 

vj3()73.  (3G23.')  Bonds  fal'cn  by  officers  vaUd.  All  bonds  taken  by  the 
sheritfs  or  other  executing  officers,  from  the  defendants  in  execution,  for 
the  delivery  of  property  (on  the  day  of  sale  or  at  any  other  time)  which 
they  may  have  levied  on  by  virtue  of  any  fi.  fa.,  or  other  legal  process 
from  any  Court,  shall  be  good  and  valid  in  law,  and  recoverable  in  any 
Court  in  this  State  having  jurisdiction  thereof. 

§3674.  (3624.)  l\i(/hfs  of  p^a//?f//f,s  not  affected.  No  bond  taken  in 
conformity  with  the  previous  section  shall,  in  any  case,  prejudice  or  affect 
the  rights  of  j^laintitf  in  execution,  but  shall  relate  to,  and  have  aifect 
alone  between  the  officer  to  whom  it  is  given  and  the  defendant  in  execu- 
tion ;  .and  such  officer  shall,  in  no  case,  excuse  himself  for  not  having 
made  the  money  on  an  execution  by  having  taken  such  bond,  but  shall 
be  liable  to  be  rided  as  now  prescribed  by  law. 

Gexkral  Note.— In  suit  on,  need  not  prove  demand:  6  Ga.,  260.  What  is  good  defense  to 
suit  on:  9  Ga.,  42;  29  Ga.,  427.  What  is  forfeiture— evidence  of ;  25Ga.,  359;  29Ga.,  110;  32  Ga., 
2-t5.  Made  payable  to  wrong  party;  26  Ga.,  228.  Execution,  indispensable  evidence:  29  Ga.,  427. 
Recital  of:  lb. 
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COSTS    IN    CIVIL    CASES. 


Chapter  1. — Costs  in  Civil  Cases. 
Chapter  2. — Fees  of  Officers  of  Court. 


CHAPTER  I. 

OF    COSTS    IN    CIVIL    CASES. 


Article  1. — How  Taxed. 
Article  2. — How  Collected, 


ARTICLE  I. 


HOW      TAXED. 


SF.rTION'. 

3675.  Party  failin?,  liable  for  costs?. 

3676.  Attorney  liable  for  nof-'lect. 

3677.  Whf;n  liable  in  other  cAhcs.' 

3678.  €o.-t— when  recovery  less  than  S'50. 

3679.  When  conts  to  be  paid  in  advance. 


Srotion. 
3680.  Costs  in  slander  cases. 
8681.  Costs  in  personal  actions. 
3682.  Costs  of  witnesses. 
3083.  llevenue  stamps— how  taxed. 


§3675.  (3625.)    Mlio  shall  pay  costs.     In  all  civfl  cases,  in  any  of  the" 
Courts  of  this  State  (excex)t  as  provided  for  by  this  Code),  the  party  who 
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]Iow  tJixcd. 


shall  (liscontinuo,  full,  or  i)c  cast  in  such  suit,  shall  }>c  lial^h-  for  the  €OBt« 
thereof 

§3G7C,  (3()2G.)  Altornry  liaMcfor  costfi  whrn  nrrjlUjcnL     If  ar)y  i)lain- 
ti(f  shall  be  non-suited,  or  east,  hy  reosori  of  th(i  willful  rie^leet  or  rnis-^^ctof  1T%,  c. 
ce>nduct  of  his  attorney,  such  attorney  shall  be  liable  for  the  (x>st8  whieh  v.^fi^ 
may  have  aeerued  in  sueh  wise;    and  in  like  manner,  if  any  defendant 
shall  be  east  by  reason  of  the  willful   ne^^leet  or  niiseonduct  of  his  attor- 
fliey,  such  attorney  shall  be  liable  for  the  costs  thereof 

§3677,  (3<].27.)  Atioriiey  liable  when  client  is  non-re-ridenL     When  any 
attorney  shall  institute  a  suit  in  any  of  the  Courts  of  this  State  ft)r  any  ^ct  of  1^2.  a 
person  who  resides  out  of  this  State,  such  attorney  shall  be;  Ikble  to  j^ay  i^Wj:,\,,  iAji, 
all  costs  of  the  officers  of  Court,  in  case  such  suit  shall  Ix;  disnnssed,  or 
the  plaintiff  be  cast  in  his  suit. 

Liable  whcH  :  15  Ga.,  4(?2;  32  Qa„  388.    On  the  Act  of  1839:  30  Ga.,  818 ;  33  Ga.,  516, 

§3678.  (3628.)  Costs  lohen  reeovery  is  less  than  fifty  dollars.  When 
any  action  ex  contractu  shall  be  brought  to  the  Superior  Court,  and  the 
verdict  of  the  jwry,  unreduced  by  matter  of  set-oif  or  payment  pending 
the  action,  shall  be  for  a  sum  under  fifty  dollars,  the  defendant  shall  not  Act  of  i809,  C. 
be  charged  with  more  costs  than  would  have  necessarily  accrued  if  such  -'•  '^^•-• 
case  had  been  before  a  Justice  of  the  Peace;  and  the  remainder  of  the 
Court  charges  shall  be  paid  by  the  plaintiff,  and  may  be  retained  out  of 
the  sum  recovered  by  the  plaintiff,  and,  if  that  is  insufficient,  judgment 
shall  be  entered  by  the  Court  against  such  plaintiff  for  the  balance. 

Liability  of  defendant  for  costs:  19  Ga.,  549, 

3670.  (3629,)  Cost^s  payMe  in  adi^ance—when.  When  the  plaintiff 
and  his  attorney  both  reside  out  of  the  limits  of  this  State,  the  proper 
officers  may  demand  their  fiill  costs  before  they  shall  be  bound  to  per- 
ioral any  service  in  any  cause  about  to  be  commenced  by  such  non-resi- 
dent attorney  or  plaintiff, 

§3680,  (3630.)  No  more  costs  than  d'amages^-ichcn^     In  all  actions 
upon  the  case  foi*  slanderous  words,  in  any  Court  having  jurisdiction  of  Actofircc,  c. 
the  same,  if  the  jury  shall  render  a  verdict  under  ten  dollars,  then  the  ^'  "* 
})laintiff  in  such  action  shall    have    and  recover  no  more  costs  tha'i 
damages. 

Verdict  of  "ten  cents  and  the  costs"— -no  more  costs  than  damages:  5  Ga,,  452>  On  Act  of 
1767:  lOGa.,600. 

§3681.  (3631.)  Costs  in  personal  actions.  In  actions  of  assault  and 
battery,  and  in  all  other  personal  actions,  wherein  the  jury  upon  the  trial 
thereof  shaH  find  the  damages  to  be  less  than  ten  dollars,  the  plaintiff 
shall  recover  no  more  costs  than  damages,  unless  the  Judge,  at  the  trial 
thereof,  shall  find  and  certify  on  the  recoixl  that  an  aggravated  assault 
and  battery  was  proved. 

Action  for  injuries  to  personal  property— within:  22d  and  23d  Charles  II.;  11  Ga.,  137. 

§3682.  (3632.)  Costs  of  tvi^nesses  of  adverse  party*  Xo  party  plaintiff 
or  defendant  shall  be  liable  for  the  costs  of  any  witness  of  the  adverse 
party,  unless  such  witness  was  sul)poenaed,  sworn,  and  examined,  on  the 
trial  of  said  cause  (or  the  plaintiff  voluntarily  dismisses  his  cause  before  p. ^2:7.  ""  * 
trial),  and  no  party  shall  be  liable  for  the  costs  of  more  than  two  wit- 
nesses to  the  same  point,  unless  the  Court  shall  certify-  that  the  question 
at  issue  was  of  such  a  character  as  rendered  a  Q-reater  number  of  T\-it- 
nesses  necessary  to  a  single  point. 

No  costs  xmlcss  sworn :  10  Ga.,  443.  Witness  rejected  for  hicompetency :  27  Ga..  ol5.  2runcx*>'o 
tunc  judgment  for,  not  allowed  in  this  case:  42  Ga.,  1S7.^ 
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JoGSo.  (3633.)  Fcvcnue  stamps  taxed  as  costs.     [The  amount  of  all 

(«^  Vtsofify^^  rcvoiuio  stamps  used  upon  affidavits,  declarations,  bills,  judgments,  cxe- 

'66.Wii:2,::::3.cutions,  and  any  other  writ,  process,   order,    or  decree,  issued  by  any 

Court  of  this  State,  upon  which  a  revenue  stamp  has  to  be  used,  shall  be 

taxed  in  the  bill  of  costs  against  the  defendant,  in  all  cases  in  wdiich  the 

defendant  is  cast  in  the  suit.]     (a.) 


ARTICLE  11. 


HOW    COLLECTED. 


Section-. 
3(i'^4.  When  co?t  dcmniulnble. 
36S5.  Costs  included  iu  judt'oient. 


Section. 
o(i8G.  Plaintiff  liable— attorney  liable. 
3t3S7.  Judgment  against  attorney  for  cost. 


Act  of  1834.  C. 
]>.  ."HKi.  Act  of 
1^42,  C.  p.  o07. 

£3679. 


§3684.  (3634.)  Costs,  ichen  payable.  The  manner  of  collecting  costs 
in  all  civil  cases,  in  any  of  the  Courts  in  this  State  (except  as  otherwise 
provided  in  this  Code)  shall  be  as  follows :  The  several  officers  of  Court 
are  hereby  prohibited  from  demanding  the  costs  in  any  civil  case,  or  any 
part  thereof,  until  after  judgment  in  the  same,  except  as  provided  in  the 
case  of  non-resident  plaintiffs  and  attorneys. 

§3685.  (3635.)  Costs  hoio  taxed.  When  a  case  is  disposed  of,  the  costs 
of  the  same,  including  fees  of  witnesses,  shall  be  included  in  the  judg- 
ment against  the  party  dismissing,  being  non-suited  or  cast ;  [and  it  shall 
be  the  duty  of  the  clerk  of  any  Court  in  this  State,  and  of  any  Justice  of 
the  Peace,  or  other  officer  who  may  issue  an  execution,  to  indorse  on  said 
fa)  Acts  of  1870,  execution  at  the  time  it  is  issued,  the  date  and  amount  of  the  judgment, 
the  items  of  the  bill  of  cost  (written  in  words)  and  the  amount  of  each 
item  distinctly  stated  in  figures ;  and  no  costs,  or  items  of  costs,  shall  in 
any  case  be  demanded  by  any  sttch  officer  which  are  not  itemized  and 
indorsed  as  herein  j^rovided.]     (a.) 

§3686.  (3636.)  Pkdntiff  pays  on  return  of  nulla  bona.  If  the  plaintiff 
shotild  recover  a  iudg^ment  arainst  the  defendant,  and  execution  issue 
v^hsi.  ~'  thereon,  and  the  executing  officer  shall  return  the  same,  "No  property  to 
be  found,''  aji.  fa.  may  isstie  against  such  plaintiff  for  the  purpose  of 
making  said  cost  out  of  him ;  and  if  the  plaintiff  resides  out  of  the  State, 
t\\Q  ji.  fa.  shall  issue  against  the  attorney  also. 

Cost  executions :  16  Ga.,  190  ;  21  Ga.,  381 ;  27  Ga.,  496 ;  37  Ga.,  604,  636.  As  to  cost  fi.  fas.  issued 
by  Ordinary,  see  Acts  of  1855-6,  p.  147;  of  1858,  p.  57, 

§3687.  (3637.)  Execution  against  attorney  for  costs.  In  all  cases  in 
wliich  it  is  made  to  appear  that  an  attorney  is  liable  for  costs  by  the  pro- 
visions of  this  Code,  the  Court  shall,  on  motion,  order  a  judgment  and 
execution  against  him  for  the  same. 

Gexeral  Notk.— Proceedings  agiiinst  sheriff:  6  Ga.,  575;  37  Ga.,  604.  Writ  of  error  not  dis- 
mi'sed  because  the  record  does  not  shf)W  that  the  costs  in  the  Court  below  have  not  been  paid  :  6 
ir.\.,  587.  In  cases  of  nui^^ance:  9  Ga.,  281  ;  41  Ga.,  185.  Clerk  of  Superior  Court  cannot  demand 
<;o'-?ts  for  making  out  record  before  transmission:  12  Ga.,  618.  In  ejectment:  21  Ga.,  401.  The  Su- 
preme Court  may  order  its  clerk  to  review  and  revise  a.iud;?ment  for  costs  and  order  them  to  be 
relaxed:  25  Ga.,  004.  In  divorce  cases:  29Ga.,  283.  In  motion  to  dissolve  injunction  must  abide 
the  final  trial :  30  Ga.,  5iJG.  In  Sui^reme  Court  may  be  adjudged  against  either  i)arty  :  32  (Ja.,  499. 
On  Act  of  1857,  as  to  cost  due  magistrates  in  Bibb  county:  33  Ga.,  338.  "Costs"  defined:  33  Ga., 
531.    Sec,  also,  Smith  vs.  Turnloy,  July  term,  1872. 
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Fees  of  officers  of  Court. 


CHAPTER    II. 


FEES  OF  OFFICERS  OF  COURT. 


Skctton. 
.'iCiSS,  FooR  of  clerk  of  Snpromo  Court. 
'JOHD.  Judffos  in!t,y  increase  or  diininish. 
3(500.  F(!(!,s  of  Kherifl"  of  Hiiiiriiino  ('oiirt. 
3G01.  Contingent  expensns  of  Supremo  Court. 
.  3()()2.  ContinKout  oxiiotiHcs  of  Superior  Court. 
3n9;').  Tiikinff  down  evidence. 
3094.  Fees  of  Ordiniiry. 
3(W5.  Foes  of  clerks  of  Superior  Courts. 
3(59(5.  Fees  of  sherilfs. 
3097.  Extra  coTnpiinsation. 
3()ilS.  Fees  of  juilors. 
3699.  Fees  of  Justices  of  the  Peace. 


Skctiov.  i       / 

:',1U<).  Fees  of  conptriblc?. 
.'»7()1.  FooH  of  coronerM. 
37')2.  Foes  of  county  surveyors. 
370').  Fees  of  county  trc;i.-;uror8. 
37')}.  FecH  of  Notaries  Public. 
3705.  Fees  not  to  be  ch:ir{red  to  thf^  >tnto. 
3700.  Statement  of  fee-'  msiy  be  demanded. 

3707.  Cli!ir{?in;<  fees  unlawfully. 

3708.  Table  of  fees  to  be  kept  in  office. 

3709.  Treble  co.-^ts— suits  aj?ainst  officers. 

3710.  Dismissal  from  office. 


§3688.  (3638.)  Fees  of  clerh  of  Supreme  Court.     The  clerk  of  the 
Supreme  Court  is  entitled  to  the  following  fees,  to-wit : 

[For  each  case  entered  and  carried  to  judgment S6  00        (^;  Actsof  ISGo- 

For  recording  opinion 6  00  *->^-  P-  ^'■' 

For  remitter,  including  certificate  and  seal 2  00]  ''a)  g224. 

§3689.  (3639.)  Judges  may  change  costs.  The  Judges  of  the  Supreme 
Court  may,  on  application  of  any  practicing  attorney  of  the  Court, 
decrease  such  bill  o£  costs,  or,  on  the  application  of  the  clerk,  increase  it 
or  add  other  items  thereto.  Due  notice  in  writing  must  be  given  of  the 
grounds  of  the  motion,  and  the  decision  announced  by  one  of  the  Judges 
in  open  Court. 

§3690.  (3640.)  Fee  of  sheriff  of  Supreme  Court.  The  sheriff  of  the 
Supreme  Court  is  entitled  to  the  fee  following,  to-wit : 

For  eacli  case  entered  and  carried  to  judgment SI  25 

• 

Such  fee  must  be  charged  in  the  bill  of  costs,  collected  by  the  clerk, 
and  paid  to  the  sheriff. 

§3691.  (3641.)  Contingent  expenses  of  Supreme  Court.  Any  contin- 
gent expenses  incurred  in  holding  the  several  sessions  of  the  Supreme 
Court,  for  lights,  fuel,  rent,  and  stationery,  etc.,  shall  be  paid  to  the  clerk 
of  said  Court  out  of  the  State  treasury,  on  the  certificate  of  the  Judges 
thereof  as  to  the  necessity  and  fact  of  such  expenditure. 

§3692.  (3642.)  Contingent  expenses  of  Superior  Court.  Any  contin- 
gent expense  incurred  in  holding  any  session  of  the  Superior  Court, 
including  the  above  and  similar  items,  such  as  taking  down  testimony  in 
cases  of  felony,  etc.,  shall  be  paid  out  of  the  county  treasury  of  such 
county,  upon  the  certificate  of  the  Judge  of  the  Superior  Court,  and  with- 
out further  order. 

§3693.  Fee  for  talcing  down  evidence  in  cases  of  felony.    [The  compen- 
sation to  be  paid  fbr  taking  down,  in  writing,  the  evidence  offered  in 
cases  of  felony  before  the  Superior  Courts,  shall  be  such  reasonable  com-  72,4*;^^?^*^^' 
pensation  as  the  Judges  of  said  Superior  Courts  may  determine  in  their 
discretion  to  be  due  for  services  so  rendered.]    (a.) 

§3694.  (3643.)  Fees  of  Ordinary,    The  Ordinaries  are  entitled  to  the  Act  of  it92.  c. 
following  fees,  to-wit :  iVl^'c.  p^.^'^s.^ 

For  receiving  application  and  granting  citation $1  25        t,  '"i,-'"^    Act^of"' 

For  taking  and  recording  administrator's  or  guardian's  bond 1  00         i<.=(=,-'nO    i.   14" 

For  issuing  letters  of  administration,  or  letters  testamentary 1  50         A.^rT^f  i\=.-  .  " 

For  recording  the  same 50         1,,     ""^  ^^^''  ^' 

For  copying  the  same 50 

For  signing  warrant  of  appraisement 50 

•  For  receiving  nn  appraisment  or  sale  bill,  and  recording  the  same,  if  under  tive  hun- 
dred dollars 1  00 
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If  above  five  hurn^rod  dollnr?,  ami  under  two  thousand 1  25 

I;  above  t>'0  thou<;ui«l.  ami  uuilor  ten  tliousaud  dollars 1  50 

ltalH>ve  ten  tlunisunvl.  and  under  tvfenty  thousand  dollar:?; 1  7> 

If  above  tirenfy  thousand  and  under  titty  thousand  dollars 2  00 

If  alK>ve  fifty  thousand  dollai-s 2  50 

For  rei'oivins:  apnlio:ition  and  sirantinsr  letters  disniissory,  whole  service 5  00 

For  irrantinc  eitation  to  sliow  cause  why  administration  should  not  be  sot  aside  or  re- 

IHNileii 2  00 

For  enteriii?  n  cniH'nt  against  administration  being  granted  or  will  provea 1  25 

For  ouch  copy  of  cnrf>xt 50 

[For  sijrnin.ff  probate  of  will  or  codicil 1  25 

For  each  case  Jitiirated  before  the  Ordinary  where  no  fees  are  prescribed 3  0() 

For  issuinir  commissions  to  examine  witnesses 1  25 

>-".ir  conunission  to  h.avc  one  year's  support  set  apart  to  widow,  minor  or  minors 1  25 

For  recording  the  sjinie 1  00 

For  ex.Tniiuin?  books  and  .trivinjr  extract 1  00 

For  every  order  passed  where  no  fees  are  prescribed 50 

For  each  affidavit  when  no  cause  is  pending , 30 

For  every  service  req^iired  and  perfomied,  for  which  no  fees  are  specified  by  law,  tlie 
{«"»  Acts  of  IS^vr-  saj77e  fees  as  are  allowed  clerks  of  the  Superior  Courts  for  similar  services,  or  for 

'co,  pp.  -k),  41.  a  like  amount  of  labor,]    (a.) 

For  every  marriage  license 1  50 

F'^r  every  order  of  sale  of  land  or  other  property 5^ 

For  each  copy  of  the  same 25 

For  issuing  letters  of  guardianship 1  00 

For  recording  the  same 50 

For  rule  nisi,  in  each  case 50 

For  copy 25 

F'or  issuing  process  against  a  person  for  not  making  returns 50 

For  each  ailditional  copy 25 

For  each  subpoena 15 

For  examining  and  recording  returns  on  all  estates  notworth  more  than  two  thousand 

sand  dollars.^ 1  00 

For  all  estates  wortn  more  than  two,  and  not  more  than  five  thousand  dollars 1  25 

For  all  estates  worth  more  than  five,  and  not  over  ten  thousand  dollars 1  40 

For  all  estates  worth  more  tliau  ten  thousand  dollars 1  60 

For  recording  all  vouchers  accompanying  returns  of  administrators,  executors,  and 

guardians,  per  100  words 12 

For  recording  any  instrument  of  writing  not  mentioned,  per  100  words 12 

For  proceedings  to  authorize  titles  to  be  made  to  lands  of  deceased  persons 5  00 

For  commission  to  freeholders  to  divide  estates -....  1  25 

For  each  certificate  and  seal 60 

For  entering  an  appeal  and  transmitting  the  proceedings  to  the  Superior  Court 1  50 

For  filing  and  recording  an  official  bond 1  00 

[Item  47  of  section  (3643)  repealed  by  Acts  of  1872,  p.  64.] 

For  services  in  making  settlement  of  accounts  of  any  executor,  administrator,  or  guar- 
dian, as  prescribed  in  this  Code .' 10  00 

[For  every  estray  horse,  mule  or  ass,  for  every  legal  service  required 2  00 

For  every  bull,  ox  or  cow,  for  all  service  required 1  35 

For  every  goat,  hog,  or  sheep 30 

For  retailer's  bond : 1  00 

For  retailer's  license 1  00 

For  copying  and  administering  oath  to  retailer 50 

For  each  peddler's  license 1  25 

For  filing  and  recording  each  bond  the  law  requires 1  00 

(^  \  r     ~t     f  For  recording  marks  and  brawls 50 

l*i« ''a'^    \t  ^*^^  comparing  and  testing  weights  and  measures,  and  stamping  or  marking  each 10]  (b) 

J?yy>._Art.  A>.  [For  the  whole  service  in  setting  apart  a  homestead  of  realty  and  personalty,  when  not 

oec.  i.  litigated 7  00 

,  \  k   L      ric<-n  When  objections  or  demurrer  are  filed  and  heard,  in  addition  to  the  preceding 3  00]  (a) 

ti»  '        ^'^'"  ^^^^  ^-  ^"'  ^•^■'"^'^  by  him 60 

"Transcript  to  the  Supreme  Court :"  12  Ga.,  618.    Evidence  in  suit  against  sheriff  for  costs 
due  clerk:  30  Ga.,  823.    Fur  entering  motion  on  the  minutes:  30  Ga.,  938. 

Act  of  1792,  c.       §3695.  (3644.)    Fees  of  clerks  of  Bu2:>erior  Courts,     The  clerks  of  the 


pp.  353.  a>j 
Act  oi  1837,  1 . 

51.  y  .      ., 

J .  In  eivil  cases 


Superior  Courts  are  entitled  to  the  following  fees,  to-wit: 


For  every  suit  settled  by  the  parties  in  vacation 2  00 

If  settled  at  Court  or  non-suited,  and  the  recording  on  minutes 3  00 

F'-r  every  writ  where  there  is  more  than  one  defendant,  after  first  copy 60 

F'or  every  suit  commenced  and  i)rosecuted  to  judgment  including  service  for  record- 
ing petition,  process  and  judgment 6  00 

For  every  subprena  ticket 15 

For  writ  of  partition  of  land  and  recording  proceedings 5  00 

For  recording  proceedings  in  civil  cases  per  hundred  words 15 

For  every  exemplificatioD,  per  hundred  words 10 

Tyr  recording  articles  of  partnership  under  the  law  regulating  limited  partnerships...  5  00 

For  recording  incorporation  of  joint  stock  and  other  incorporated  companies 5  00 

For  recording  incorporation  of  charitable  or  religious  associations 5  00 

For  proceedings  to  forfeita  charter 10  00 

Y'>T  recording  proceedings  in  change  of  name _. 1  OO 

For  furnishing  and  certifying  any  bill,  T>roce33,  order,  etc.,  in  equity,  for  publication....  1  00 

For  recording  notice  of  carpenters'  and  masons'  liens 1  00 

In  trials  of  nuisance  and  reconJnng  proceedings 5  00 

V'^r  rule  f*.  garnishee 1  00 

For  i.^suing  commission  to  examine  witness 1  00 

For  recording  deeds 50 
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For  every  InindrfMl  words  over  Uircc  fiiiri'lrcd  words  thereof 15 

For  r('c()i(li)iK  Jiny  instrutrient  of  writiriK  not  Hpcci/icd,  por  one  hundred  word« 15 

[For  r(!Coidii)K  ejtch  pclilion  for  hotncHtoad 1  'K) 

For  rciConliiiK  cjicli   plat  of  lioirio.stejid 1  fXJ 

For  r<M!oi-diii/,^  each  ,s(;liedule  jx^r  one  Jiuiidrod  words lo         'a)  AcUof  lisTO, 

For  cjich  cotifurate  of  record  of  }ionieHt(!ad .%j  'a;  p.  ^. 

For  cvciy  foreclosure  of  any  inortKiiMe  of  per.sonalty  includiuK  execution  and  record- 
in}?  proceeding's ; ••••  3  00 

For  every  foreeloHure  of  any  xnort;faKe  of  realty,  including  execution  and  reeordinK  ^ 

proceedingH o  (K) 

For  every  claim  (!;iHe 2  i/) 

For  recording  uiid  copying  r»roceedin(c.s  in  chancery,  and  Ijills  of  exception  and  tran.s- 

eript  to  the  Supreme  Court,  per  on(!  hundred  wordu 15 

For  recording  riiinitter,  order,  and  judgment  of  the  Supreme  Court  on  minutcrf...^ 1  0^) 

For  issuing  Ji.  fa.,  each 5^) 

For  certificate  and  scmI,  each 50 

Vor  scire  faciafi  to  make  parties,  original 1  nl) 

For  copies  of  each 1  W 

For  recording  order  on  minutes 75 

For  issuing  jury  scrip,  each 10 

For  inspection  of  books  where  their  aid  is  required 25 

For  examination  of  books  and  abstract  of  result 1  W 

For  oiioh  ai)peal  if  settled  before  verdict 1  25 

For  each  appeal  if  prosecuted  to  verdict 2  50 

For  entering  every  motion  on  the  minutes 1  00 

[The  item  in  section  (3644,)  relating  to  fees  for  affidavit  to  h(jld  to  Ijai], 
repealed  by  Constitution  of  1868,  Article  L,  section  18;  and  the  items 
as  to  extra  compensation,  repealed  by  Acts  of  1871-72^  p.  51.] 

2.  In  criminal  cases — 

For  all  bills  of  indictment,  if  settled  by  the  parties  or  nol.  pros'cl,  including  service  for 

docketing  and  recording  on  the  minutes  and  all  other  service 3  00 

For  every  bill  of  indictment,  when  the  defendant  is  arraigned,  tried  and  found  guilty, 

including  all  services 5  00 

For  transcribing  record  and  evidence  in  State  cases,  per  100  words 15 

For  recording  forfeiture  of  bond  on  minutes 1  00 

For  issuing  scire  facias  after  forfeiture,  original 1  50 

For  each  copy 1  00 

For  issuing  subpoenas  in  State  cases,  each 15 

[Section  (3645.)  Repealed  by  Constitution  of  1868,  Article  Y.,  section 
14.] 

§3696.  (3646.)  Fees  of  sheriff.     The  sheriffs  are  entitled  to  the  fees  Act  of  i:^.  c. 
following,  to- wit:  feo^c. p.""!;?' 

1.  In  civil  cases—  Act "oi*is57,  p! 

For  serving  a  copy  of  a  process  and  returning  original,  per  copy S2  00        (b  Acts  of  ""^Ij 

If  suit  from  another  county  [to  be  paid  in  advance]  (b) 2  00         i)  --4  *"    ' 

For  summoning  each  witness 50         1  •  -  • 

For  summoning  jury  and  attending  trial  to  assess  damages  for  right  of  way 5  00 

For  service  in  every  case  before  a  special  jury 1  25 

For  each  levy  on  single.j^./a..... 2  00 

For  each  levy  if  more  than  one,  on  each  levied 1  00 

Fe>r  search  and  return  of  nulla  bona 1  00 

For  conducting  a  debtor  under  confinement  before  a  Judge  or  Court 1  00 

For  serving  rule  against  garnishee 1  00 

If  more  than  one,  for  each  additional  copy 1  00 

For  summoning  jury  to  try  case  of  nuisance 3  00 

For  summoning  the  juries  to  each  term,  to  be  paid  by  the  county 5  00 

All  sums  when  the  amount  collected  on  execution  by  sale  of  property  does  not  exceed 

fifty  dollars  and  under,  5  per  cent. 
For  all  sums  above  fifty  dollars  and  not  exceeding  five  hundred  dollars,  23^  per  ceut. 

For  all  sums  exceeding  five  hvindred  dollars,  15^  per  cent.  *    .    -ifo-"  P 

ISTo  commissions  shall  be  charged  unless  the  property  is  actually  sold.  ^  •It-'i    ■'""" 

For  making  out  and  executing  titles  to  land 3  50         ^' 

If  presented  by  the  purchaser 1  (» 

f  For  milking  out  and  signing  bill  of  sale  of  property 1  25 

Provided  no  fee  shall  be  allowed  but  for  one  bill  of  sale,  when  it  will  be  sufficient  to 

convey  the  property  to  the  purchasers,  unless  they  should  otherwise  require. 

For  forthcoming  bonds 1  Oi"> 

For  executing  process,  dispossessing  tenant  holding  under  plea  of  rent 3  50 

For  settling  execution,  if  property  be  levied  on  and  money  paid  before  sale 2  CK) 

For  keeping  a  liorse.  mare,  mule,  or  ox,  per  day 25 

For  keeping  each  head  of  neat  cattle,  per  day 5     • 

For  keeping  sheep,  goats,  or  hogs,  per  day 4 

For  following  property,  with  attachment  out  of  the  county,  going  and  returning,  per 

mile 7. 5        Act  of  lS!l-'52, 

P--0. 

2.  In  criminal  cases. 

For  re-committing  any  prisoner  when  a  Imhens  cor2n(s  is  sought  for  his  relief. 125 

For  every  mile  a  prisoner  may  be  removed  under  hnbca-9  corpu-^ 25 

For  removing  a  prisoner  by  habeas  corpus,  when  no  mileage  is  paid,  per  day 2  00 

For  attending  a  person  taken  by  Avarrant  to  the  Judge's  chamber ! 1  i>1 

For  conducting  a  prisoner  before  a  Judge,  or  Court,  to  and  from  jail 1  25 
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(.VAct«oflS<>5- 


For  exoputinjr  warrant  of  escape 1  00 

For  oxorutinjr  and  roturninir  a  bonch  warrant 1  25 

For  approlu'ndiniT  a  poVv-^on  siu^pootod,  if  conimittod  or  hold  to  bail 1  25 

For  oai.'h  poison,  not  oxcocdiug  two,  who  may  bo  employed  to  guard  a  prisoner  to 

jail,  por  day 1  50 

For  exooutinjr  a  criminal 10  GO 

[^^'Ilon  a  sliorili*,  deputy   sheriff,   coroner,  or  constable  of  this  State 
shall  arrest  a  fugitive  from  justice  from  another  State,  under  warrant 
from  the  Executive  of  this  State,  such  arresting  officer  shall  be  entitled 
to  a  ice  of  two  dollars  for  said  arrest,  and  twenty-five  cents  for  every 
''^>."p?l3."^^*""  mile  the  prisoner  may  be  removed  under  Executive  warrant ;  and  said 
$ibi.  57.  i'^'t^s  ^liall  ^^  P'^i^^  ^y  t^i6   officer  or  officers  of  the  State,  appointed  to 

receive  such  fugitive  from  justice,  before  he  is  delivered  or  released  by 
the  arresting  officer.]     (a.) 

Not  authorized  to  charge  railroad  fare:  9  Ga.,  109.  Where  a  shcrifFhired  out  slaves  levied  on 
for  his  own  use  and  benefit :  2  Kelly.  -W.  Fees  on  executions:  2  Kelly,  26S.  On  the  Act  of  1792, 
(.0..  p.-iv^O:'  19  Oa..  165,  Sherili"  is  only  entitled  to  his  prescribed  fees  for  keeping  negroes,  stock, 
etc.,  .although  he  works  them  profitably,  and  brings  the  product  of  their  labor  into  Court  for  the 
benefit  of  creditors:  2^)  Ga..  142.  Where  a  sheritf  incurred  expenses  in  securing  and  taking  care 
of  the  property  levied  on:  37  Ga.,  C04.    On  tax^.  fas.:  44  Ga„  601. 

[The  items  in  section  (3646,)  as  to  fees  for  removing  nuisances,  and 
as  to  extra  compensation,  repealed  by  Acts  of  1871-72,  page  51 ;  and  the 
items  as  to  taking  bail  bonds  and  issues  on  application  of  insolvent 
debtors,  repealed  by  Constitution  of  1868,  Article  I.,  section  18 ;  and 
for  whi})ping  criminals,  repealed  by  Constitution  of  1868,  Article  L, 
section  22.] 

§3697.  Extra  comjjensationto  officers,  horv  allowed.  [In  all  cases  in  which 
compensation  should  be  made  to  Ordinaries  for  services  in  relation  to 
county  business,  and  to  sheriffs  and  clerks  of  the  Superior  Courts  for 
services  in  relation  to  Avhich  existing  laws  provide  no  adequate  com- 
pensation, or  no  compensation  at  all,  and  in  all  cases  in  whicli  compen- 
sation is  provided  to  be  given  by  order  of  the  Judges  of  this  State, 
said  officers  shall  be  compensated  as  follows :  Such  officers  shall  state 
their  claims  in  writing,  and  submit  the  same,  w^ith  proof  thereof,  to  the 
grand  juries  of  the  Superior  Court,  at  the  Spring  term,  and  said  grand 
juries  may,  after  hearing  the  application  and  proof,  if  satisfied  of  the 
justice  of  the  same,  allow  such  sums  to  said  officers  as  in  their  discre- 
tion should  be  allowed,  and  when  so  allow^ed  the  Ordinaries  of  said 
(2}Acts^ofi8T]-(^ljj^g^  ^^.  other  authority  levying  county  taxes,  shall  assess  so  much  Avith 
other  county  taxes  as  will  pay  the  s^me,  which,  when  collected  and  paid 
over  to  the  county  treasurer  of  each  county,  shall  be  paid  by  him  with- 
out furtlier  order  to  the  parties  thereto  entitled ;  and  the  provision  of 
this  section  shall  be  in  lieu  of  all  other  provisions  for  said  officers, 
except  their  regular  fees  prescribed  by  law.]     (a.) 

§3£>98.  (3647.)  Fees  of  jailor.  Jailors  are  entitled  to  the  following 
fees,  to-wit : 

r-i-Ao    n  For  receiving  prisoner $      60 

Act  of  1.92.  C.          For  turning  the  key  or  discharging  the  prisoner,  by  virtue  of  habeas  corpus,  by  order 
p._3ol.    Act  of  of  the  Court,  Judge,  or  Justice ; 60 

l'^57,  p.  5?.  [For  dieting  prisoners  confined  in  jail  on  any  ground  whatever,  such  fees  as  may  be 

(c)  Act  ot  1866,  fixed  bv  the  Ordinary  of  the  county,  who  is  hereby  invested  with  the  power  to 

p.  52.  fix  said  fees.]     Cc.j 

For  turning  key,  on  commitment  of  a  prisoner,  except  as  hereinafter  provided GO 

Whenever  jail  fees  are  chargeable  to  the  county,  the  same  shall  be  paid  monthly. 

Fee  of  jailor  for  keeping  prisoner  each  day :  22  Ga.,  93. 

Actofisii.  c.       §3699.  (3648.)  Fees  of  Justices  of  the  Peace.     Justices  of  the  Peace 
im%  p%/f  ^^^^^^  ^a^'c  the  following  fees,  to-wit: 

f-.^^-   Act  of       1.  In  civil  cases — 

iSoi,  p. -A. 

For  each  case  tried  by  said  Justices 35 

For  each  summons 35 
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For  a(n<lavifc  to  obtain  an  attachrnont  and  tnkinKtho  bond T5 

For  cnf<'riiiK  !i  .iii<ly:n)(;nt 35 

For  ('iicli  (jxcci.ilioti  or  a,t,t;iclitiH;)it 35 

For  driiwitiM' juiy  (lud  niakintc  out  list 3^) 

For  cjich  ojiust;  tried  by  (said  jury 30 

[For  nffidiivit  to  obtain  a  posscHSory  warrant  and  making  out  the   Hainc 1  25 

For  tryiiif?  the  hmuio 2  Wj  ''a)  fa)  Act  of  24th 

For  inakinj!:out  interroKMtorics  and  (uirtiryinj^  the  HM.ine 1  25         Feb.,  1S73. 

For  mukiriK  out  r(!eoKni/.;inee  and  returning  tlie  .same  to  Court 35 

For  each  .subpoiiia  for  wiLncH.s 15 

For  eacli  iillidavit,  when  there  is  r)o  oiiuKc;  pending? 30 

For  every  writ  of  rjivtiornri  to  the  Superit^r  (Jourt _ ^50 

For  presidinf?  at  a  trisil  of  for(;i))l(;  entry,  or  detainer,  or  both — each  trial 1  W 

For  presiding,' at  each  trinl  of  ri^lit  of  way 1  00 

For  issuing  rule  to  e.stiibli.sh  lost  jtjiper 35         Act_of  WJi-'V), 

For  trying  the  snnie 35         p.  255. 

For  presiding  at  trial  of  nuisance 1  W 

For  witnessing  any  paper 25 

■< 

2.  In  criminal  cases. 

Act  of  V^.U,  C. 

[For  e.'ich  criminnl  warrant  ispucd  by  them 1  25         p.  Ol*5. 

For  taking  examination  of  a  person  chnrged  with  a  criminal  otfense 1  25]  (a)  (a*  Acts  of  1866, 

For  examining  each  witness  in  criminal  cases 30         p.  OS. 

For  making  out  a  commitment 35 

On  Act  of  18U,  (C,  p.  644,)  giving  Justices  of  the  Peace  discretion  to  awnrd  costs  against  the 
prosecutor,  or  the  accused,  in  cases  when  he  discharges  a,  person  for  want  of  sufficient  cause  of 
commitment :  28  Ga.,  462.  To  award  costs  against  the  accused  when  there  is  no  evidence  against 
him,  is  an  abuse  of  this  discretion :  Ih. 

§3700.  (3649.)  Fees  of  constables.  Constable's  fees  shall  be  as  follows,  Ac^t^f  ™.  c. 
to-wit :  fsiifc.  p.^64S. 

-r,  .  ,  -  or  ACtOf  IS-j",   p. 

For  serving  a  warrant,  summons  or  attachment 35        54. 

For  each  additional  copy  of  summons,  warrant  or  attachment 30 

For  summoning  every  witness 30 

Far  each  cause  tried  by  a  Justice  or  jury 30 

For  attending  each  trial  in  Justice's  Court 35 

For  summoning  a  jury 75 

For  levying  a  Ji.  fa   and  advertising 35 

For  settling  j^.  fa.  when  the  property  is  not  sold 30 

For  return  mdla  bona 30 

For  summoning  a  jury  on  inquest 1  00 

For  collecting  execution  issued  by  coroner 75 

For  keeping  a  horse,  mule,  ass,  or  ox,  per  day 25 

For  each-head  of  neat  cattle 5 

For  sheep,  goats,  or  hogs,  per  day 4 

On  all  sales  made  by  him,  &/i  per  centum  on  amounts  sold. 

For  attending  a  grand  jury,  per  day 1  GO 

For  attending  grand  jury,  for  each  bill  found,  to  be  paid  by  delinquent 30 

For  serving  a  warrant  in  criminal  cases 1  25 

For  keeping  and  maintaining  a  pristyner  before  examination,  not  exceeding  twenty- 
four  hours 75 

For  serving  rule  to  establish  lost  paper 35 

For  every  additional  copy 30 

For  following  property  with  attachment  out  of  county,  going  and  returning,  per  mile,  5 

On  tax^./«s.  .•  20  Ga.,  572. 

[The  item  in  section  (3649,)  as  to  fees  for  whipping,  repealed  by  Con- 
stitution of  1868,  Article  I.,  section  22.] 

§3701.  (3650.)  Fees  of  coi^oners.     Coroners'  fees  are  as  follows,  to  "^iti^^^  of  r^-''  c 

For  summoning  an  inquest  on  a  dead  body  and  returning  an  inquisition 10  00        p.  352.    Act  of 

For  furnishing  coffin  and  burial  expenses 15  00         1S59,  p.  25. 

When  performing  the  duties  of  a  sheriff,  his  fees  are  the  same  as  a  sheriff. 

§3702.  (3651.)  Fees  of  county  surveyors.  County  surveyors'  fees  ^re 
as  follows,  to-wit:  p.^aso.   '^"^ 

For  surveying  a  town  lot  and  returning  a  certificate  thereof. 1  25 

For  surveying  a  tract  of  land  of  or  under  one  hundred  acres 3  50 

For  each  hundred  acres  after  the  first 1  00 

For  making  a  plat,  recording,  advertising,  and  transmitting  the  same  to  the  Secretary 

of  State's  office 1  25 

For  entering  a  caveat,  advertising,  and  giving  a  certified  copy  thereof. 2  00 

For  attending  trial  of  the  same 1  00 

For  each  postponement,  to  be  paid  by  the  postponing  party 60 

For  recording  judgment  and  giving  certified  copy  thereof. 60 

For  entering  an  appeal  and  giving  certified  copy  thereof 1  25 

For  a  resurvey  of  land  by  order  of  Court  of  or   under  one  hundred  acres,  for  the  first 

one  hundred  acres 3  50 

For  every  one  hundred  acres  after  the  first 1  00 

For  every  other  resurvey  of  the  same 1  00 

For  making  and  certifying  a  plat  thereof  and  transmitting  the  same 1  25 

Running  line  between  counties,  districts,  or  making  new  lines,  per  day,  he  furnishing 

the  chain  bearer  and  provisions S  00 

[For  each  plat  of  homestead,  affidavit  and  return 5  00         /„-\  a^.--  nf  1s~ri 

For  each  additional  plat  where  more  than  one  lot •. 3  lX»J  (a)  p*  ^J3^      "       '  ' 
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§3703.  (3052.')  Fics  of  counfij  treasurers.  County  treasurers'  fees  are 
a;s  follows,  to-wlt : 

Upon  nil  amounts  received  siml  pai-l  out  by  him.  2''-'  per  eout. 

For  mnkiui:  his  roturns  to  the  jiraiul  jury 1  00 

For  makinj:  his  roiurns  to  the  Ordinary 1  00 

Act_on792.c.       §3704.  (3653.)  Fees  of  Xotarics  Public.     The  fees  of  Notaries  Pub- 
*'*  ^~  lie  ai*o  as  follows,  to- wit ; 

For  every  protest,  onth  inoludod 2  00 

For  notiu.a:  a  protest 1  00 

For  reiristering  a  protest,  per  copy  sheet 10 

F'or  copy  of  a  in-otcst.  per  copy  sheet 10 

FoV  administenng  an  oath  in  any  case 30 

For  each  attendance  on  any  person,  to  make  proof  as  a  Notary  Public,  and  certifying 

the  same 1  00 

For  every  other  certificate 50 

The  cost  of  registering  is  likewise  a  charge  against  the  party  noted 
and  protested,  and  must  be  charged  in  the  costs  at  the  same  time,  and 
paid  to  the  Notary  by  the  party  for  whose  benefit  the  noting  and  pro- 
testing was  done.  All  other  registering  must  be  paid  for  by  the  party 
who  has  the  service  performed.  The  fees  for  all  official  acts  which  the 
Notary  is  allowed  to  perform  are  the  same  as  those  prescribed  for  any 
other  officers  who  are  likewise  permitted  to  perform  them. 

§3705.  (3654.)  Fee.s,  how  eheirged,  to  State.  None  of  the  fees  herein- 
before expressed  shall  be  charged  to  the  State  for  failure  to  collect  out  of 
tlie  person  charged,  unless  otherwise  expressly  declared,  or  in  their  nature 
must  necessarily  be  so  paid. 

§3706.  (3655.)  Statement  of  fees  to  be  c/iven,  when.  Every  public  offi- 
cer and  person  herein  mentioned,  their  deputy,  or  agent,  shall,  when 
A  f  i"9''  c  i'*^'^l^^ii'6f^^  gi^^G  a  statement  of  the  fees  demanded,  and  a  receipt  for  the 
i:..  3.36.  "'  '  same,  to  any  person  paying  any  lawful  or  pretended  fees  of  office,  on 
pain  of  ten  dollars  for  every  such  neglect  or  refusal,  to  be  sued  for 
within  twelve  months,  and  recovered  by  the  person  paying  the  fees  and 
making  the  demand. 

§3707.  (3656.)  Forfeiture  for  excessive  charges.  If  such  officers  or 
Act  of  1792,  c.  person  shall  take  or  demand  any  greater  fee  than  the  law  allows,  or  fee 
p.  356.  ijjj^.  ggj-vices  not  performed,  he  forfeits  fifty  dollars,  to  be  sued  for  and 

recovered  as  prescribed  in  the  preceding  section. 

§3708.  (3657.)   Table  of  fees  to  be  kept  in  office.     Every  public  officer 

must  constantly  keep,  in  a  conspicuous  place  in  his  office,  or  place  where 

t^Uf.^'^'  ^'  ^^^-  usually  executes  the  business  thereof,  a  table  of  his  fees,  in  fair  words 

and  figures,  and,  on  failure  to  do  so,  he  forfeits  one  dollar  per  day  for 

every  day  he  so  neglects,  to  be  recovered  at  the  suit  of  any  informer,  to 

whom  the  whole  recovery  shall  go;  [Fi^ovided,  that  every  public  officer 

(a>  Acts  of  1870,  ^'^''^  "^^7  keep,  in  a  conspicuous  place  in  his  office,  or  place  where  he 

rp.  63, 69.         usually  executes  the  business  thereof,  a  copy  of  the  Code  of  Georgia  shall 

]je  held,  and  construed  to  have  complied  with  the  requirements  of  this 

•  section.]     (a.) 

§3709.  (3658.)   Treble  costs  payable,  when.     When  public  officers  are 

^^-'^i^  1"'-^' C-  sued  on  account  of  the  provisions  of  this  Chapter,  and  there  is  a  verdict 

in  their  favor,  the  persons  suing  shall  pay  three  times  the  ordinary  costs, 

§3710.  (3659.)  Fenalty  for  improper  charges.    Any  public  officer  who 

Act  of  1792,  c.  f^hall  charge  or  take  fees  not  allowed  by  law,  or  for  service  not  j)erfornied, 

^•^^'-  shall,  on  conviction  or  proof  thereof,  be  dismissed  from  office.  , 

Gf.nkral  Nr)TK.— Can  only  collect  prescribed  costs:  2  Kelly,  240;  29  Ga.,  112.  Duty  of  ofilcor 
to  state  dir-tinctly  pjirti^MilMr  items  of  co.st:  9  (la.,  ri9.  Arrestini?  officer  is  not  authorizod  to  chnrso 
'*  railroad  fare"  in  his  bill  of  costs:  9G;i.,  109.  All  ofiicors  charginj^'  costs  and  exacting  payment 
thereof  muat  chow  the  authority  of  the  law  to  do  co  :  JO;  11  Ga.,  013. 
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TITLE  VJII. 

o  F  N  i:  ^v   T  n  i  a  l  s  . 


CHAPTER  I. 

OF    NEW    TRIALS. 


Article  1. — By  tvhom  and  for  vjJiat  Causes  Allovjed, 
Article  2. —  WheUj  where,  and  how  Tried, 


ARTICLE  1. 


BY  WHOM,   AND   FOR   WHAT   CAUSES  ALLOWED. 


Section. 

3711.  What  Court  may  grant  new  trials. 

3712.  v^uperior  Court  may  correct  errors,  etc. 

3713.  Verdict  contrary  to  evidence. 
37U.  Evidence  illegally  admitted,  etc. 
3715.  Erroneous  charge  of  the  Court. 
3T16.  Newly  discovered  evidence, 


Section. 

3717.  Verdict  against  evidence. 

3718.  Judge  may  grant  on  other  grounds. 

3719.  Application — wlien  made. 

3720.  Another  Judge  may  grant. 

3721.  Motion  after  adjournment — notice. 


§3711.  (3660.)  Superior   Court  only  can  grant.  ^New  trials  can  be  Act  ^^f  17>},  c. 
granted  by  the  Superior  Courts  only.  ^'  ^  *' 

stated  in  6  Ga..  172. 

§3712.  (3661.)  Superior  Court  may  correct  etTors,  etc.  The  several 
Superior  Courts  of  this  State  shall  have  power  to  correct  errors^  and 
grant  new  trials  in  any  cause  or  collateral  issue  depending  in  any  of  the 
said  Superior  Courts,  in  such  manner  and  under  such  rules  and  regula- 
tions as  they  may  establish  according  to  law  and  the  usages  and  customs 
of  Courts. 

§3713.  (3662.)    When  verdict  is  contrary  to  evidence.     In  anv  case 
when  the  verdict  of  a  jury  is  found  contrary  to  evidence  and  the  princi- p.^503.   '  "   ' 
pies  of  justice  and  equity,  the  presiding  Judge  may  grant  a  new  trial 
before  another  jury. 

"  Contrary  to  evidence  :"  1  Kelly,  610  ;  2  Kelly.  1.  173  ;  4  Ga..  428;  8  Gn.,  30(3  :  9  Ga..  9,  408  ;  10 
Ga.,  350,  389;  11  Ga.,  195.  316.  459;  12  Ga..  229;  13  Ga..  320.  443;  14  Ga..  41.  118.  594  :  15  Ga..  565;  16 
Ga.,  27;  17  Ga.,  228;  18  Ga.,  367;  19  Ga.,  157,  417,  432,  567,  575;  20  Ga.,  135.  411.'652,  671;  21  Ga..  69, 
314;  22  Ga.,  103,  193.  499,  582  ;  23  Ga.,  383 ;  24  Ga.,  412,  427.  591 ;  25  Ga..  576;  26  G:\.,  325.  43S  :  28  G:\.. 
491 ;  29  Ga.,  75 ;  30  Ga.,  1.  116.  285;  31  Ga.,  309 ;  32  Ga.,  464,  477 ;  33  Ga..  494 ;  34  Ga..  375 ;  35  Ga..  26. 
V5;  36  Ga.,  56,  362;  38  Ga.,  264,  269,  293.  574;  40  Ga..  91.  455;  43  Ga..  12,  79.  230.  397,  52\\  "Con- 
trary to  the  principles,"  etc. :  4  Ga.,  193  ;  7  Ga.,  283,  436;  11  Ga.,  461 ;  21  Ga.,  192  ;  41  Ga.,  94. 

§3714.  (3663.)  Illegal  evidence  a  ground.     The  Superior  Courts  may  ,  .  ,^r-i^-  fx, 
grant  new  trials  in  all  cases  Avhen  any  material  evidence  may  be  illegally  p.  46. ' 
admitted  to,  or  illegally  withheld  from  the  jury  against  the  demand  of 
the  applicant. 

If  beside  the  illegally  admitted  evidence,  there  is  enough  to  sustain  verdict :  1  Kellv,  574;  11 
Ga.,  331 ;  14  Ga.,  43.  145;  21  Ga..  227.  As  to  evidence  illegallv  admitted:  6  Ga..  324  ;  S  Ga..  201 ;  11 
Ga.,  195;  16  Ga..  368;  17  Ga..  574;  18  Ga..  696:  20  Ga..l,  5S1,  762:  22  Ga.,  307:  23  Ga..  292:  24  Ga., 
423;  40  Ga.,  2*1,  529;  42  Ga.,265;  43  Ga.,  601;  44  Ga.,124.  Unobjectionable  answer  to  illegal  ques- 
tion: 11  Ga.,  123.  AVhere  such  evidence  is  imm;iterial:  10  Ga..  20S.  253;  12  Ga..  271;  14  Ga..  657; 
IH  (4a.,  368:  17  Ga..  574 ;  23  Ga.,  292;  27  Ga..  266 ;  30  t^i.,  220.  857.  96S ;  33  Ga.,  459 ;  39  Ga..  119.  AVhere 
it  is  not  objected  to  at  the  time  :  9  Ga.,  9,  121 ;  19  Gu,  2^U;  23  Ga..  57;  25  Ga.,  144  ;  2-0  Ga.,  465  ;  33 
Ga.,  4, 173;  39  Ga.,  708.    See,  also,  liowcll  vs.  Howell,  July  term,  1S72. 
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By  whom,  and  fov  wh:\t  cause  allowed. 

§3715.  (30G4.)  For  erroneous  charcye  fo  juri/,  etc.  Anew  trial  may 
>ot '>fiS5S-*>4.  be  ixnmtoil  in  all  oasos  when  the  presiding  Jndge  may  deliver  an  erro- 
^'^  neous  eliarge  to  the  jnry  against  sneli  applieant  on  a  material  point,  or 

refuse  to  give  a  }>ertinent  legal   eharge  in  the  language  requested,  when 

the  eharge  so  requested  is  submitted  in  writing. 

Manner  of  olmvirinir :  1  Kelly.  475:  8  Cxn..  '25S :  10  Ha.,  101  ;  12  fta..  295;  19  Cxi\..  404;  40  Ga..  107; 
•14  G.J..  4m.  C:ileul:Uoa  toniisleiid:  1  Kelly.  475;  10  Ga...  253;  12  G;i..  100.  323 ;  15G>i.,25S;  19  Ga., 
3.v5 :  SO  Ga..  241 :  o.S  Ga..  207 ;  41  Ci:\.,  2(\).  Charge  not  wa  rranted  by  tacts  :  3  Kellv.  250  ;  6  Ga.,  451 ;  7 
Ga..  4iH> :  8  Ga..  114.  17S  ;  9  Ga..  310  ;  10  Ga..  218.  302  ;  11  Ga..  280;  12  Ga..  100,  293  ;  13  Ga,.,  4().  315.  407  ; 
14  Ga..  l;>5.  137.  210;  15  (ta..  205:  17  Ga..  420.  575;  18  Ga..  411  ;  19  Ga..  112,  203;  20  Ga..  203;  21  Ga., 
271 ;  22  Ga..  47.  9>.  237.  ;xS5.  399  ;  24  Ga..  445,  454  ;  20  (4a.,  472,  Oil ;  28  Ga.,  200  ;  29  Ga.,  207,  405,  743  ;  30 
Gi..  22.  137,  271.  714.  891.  944;  32  Ga.,  370.  390,  453,  458;  Berry  ?)«.  Cooper,  March  term.  1804;  34  Ga., 
Si^t ;  35  Ga..  241 :  ">()  Ga.,  50,  371.  035  ;  37  Ga..  497  ;  41  Ga.,  484,  538  ;  42  Ga.,  290  ;  44  Ga...  28  ;  45  Ga.,  108. 
C.-iK-ulated  to  decrease  juries'  sense  of  responsibility  :  5  Ga..,  80 ;  8  Ga..  258 ;  21  Ga.,  341  ;  24  Ga.,  101. 
References  to  the  Supreme  Court :  5  Ga.,  80;  8  Ga..  258  ;  11  Ga.,  401 ;  to  its  decisions  :  12  Ga.,  271 ; 
24Ga..  101;  40Ga..  107:  44  Ga.,  383.  Preface  to  charge;  7  Ga.,  139.  Charge  collectively  right :  7 
Ga.,  190  ;  11  Ga.,  338  ;  41  Ga.,  187.  Construed  how  :  7  Ga.,  190  ;  9  Ga.,  22;  11  Ga.,  338  ;  14  Ga..  277  ;  21 
Ga..  221  ;  22  Ga..  418;  41  Ga.,  187;  44  Ga..  40,  209,  383.^  "Pertinent:"  9  Ga.,  191 ;  30  Ga.,  55;  42  Ga., 
2iH).  Summinsrup;  9  Ga.,  359  ;  10  Ga.,  38:  18  Ga..  097.  Charge  upon  evidence  illegally  admitted  : 
10  Ga.,  1>^7 :  30\4a..  019  ;  32  Ga.,.372.  Xot  sufficiently  full :  10  Ga.,  253  ;  18  Ga..,  093.  Excluding  from 
jury's  mind  portion  of  evidence  or  one  of  the  hypotheses  of  the  case  :  11  Ga.,  286;  15  Ga..  277;  17 
Ga.,  49S;  24  G,i.,  500;  20  Ga..  494;  30  Ga.,  301;  32  Ga.,  515;  33  Ga.,  288;  38  Ga.,  252;  44  Ga..  129,  174; 
Sharp  ivs\  State.  January  term.  1873;  or  one  of  pleas  incase:  19  Ga.,  285;  25  Ga.,  310.  Need  not 
charge  in  immediate  response  to  request :  12  Ga.,  294.    "  In  the  language  requested  :"  12  Ga..,  294  ; 

14  Ga..  2^0;  15  Ga..  223:  20  Ga.,  025;  30  Ga.,  635;  37  Ga.,  289;  38  Ga.,  304;  O'Neal  vs.  State,  January 
term.  1873.  Failure  to  request:  13  Ga.,  34:  37  Ga..l02;  38  Ga.,  631.  Where  the  Court  omits  to 
charge  :  13  Ga..  34  ;  15  Ga..  189  ;  17  Ga.,  444;  19  Ga.,  1 ;  20  Ga..  523;  23  Ga.,  292:  26  Ga.,  374;  28  Ga., 
200;  30Ga.,  102;  35  Ga.,  241;  37  Ga.,102:  41  Ga.,  4.84.  Sjiecific  instructions  after  general  charge 
covering  :  13  Ga..  54  ;  17  Ga.,  204 ;  44  Ga.,  139,  209.  Bill  of  exceptions  to  ;  14  Ga.,  402 ;  19  Ga.,  1 ;  24 
Ga.,  590;  26  Ga..  374;  28  Ga.,  180:  43  Ga.,  569.  Presumption  in  favor  of;  14  Ga..  277;  22  Ga.,  168;  44 
Ga..  6.38.  Where  no  iniury  results  from  refusal:  15  Ga.,  206;  28  Ga.,  200;  30  Ga..  426;  32  Ga.,  390, 
6^10;  41  Ga..  675.  On  Act  of  1853-4:  17  Ga.,  204.  Refusal  to  listen  to  request,  to  farther  charge  :  17 
Ga.,  304.  Repeating  charge :  17  Ga.,  351.  Duty  of  Court  when  not  requested  to  charge:  17  Ga., 
444.  Withdrawal  of  charge  by  party  requesting  it :  24  Ga.,  630.  Erroneous  charge  growing  out  of 
mistake  of  tacts  :  24Ga.,  558:  30  Ga.,  721.  Ambiguous  chai'ge:  25  Ga.,  184.  "  I  apprehend  the  law 
tube  this:"  25  Ga.,  527-  Erroneous  charge  or  refusal:  26  Ga.,  701 ;  44  Ga.,  251.  Expression  of 
doubt  as  to  applicability  of  charge:  29  Ga.,  36.  Court  need  not  apply  ^law  to  facts  when  :  44  Ga., 
593.  Counsel's  duty  to  request  charges  on  material  points:  lb.  Where  pertinent  charge  was 
requested  and  refused,  new  trial  granted  even  if  verdict  may  be  sustained  upon  issues  not  in  the 
request:  44Ga.,  638.  Charge  Avarranted  by  some  evidence  but  in  conflict  with  other  evidence,  to 
be  given  if  requested  :  45  Ga..  138.  Charge  right  upon  the  controlling  question  :  Martin  ■«•<?  Smith, 
March  term.  1864;  see,  also,  Jackson  vs.  Jackson,  July  term,  1872;  Hendrick  vs.  V.  &  T.  R.  R., 
January  term,  1873;  Smith  vs.  Brown:  lb.    See  Rule  5  and  on  it,  15 Ga.,  189. 

§3716.  (3665.)  On  account  of  new  evidence.  A  new  trial  may  be 
Act  of  iS53-'54  .S^i'^'ii^ted  in  all  cases  when  any  material  evidence,  not  merely  cumulative 
f--i~-  in  its  character,  but  relating  to  new  and  material  facts,  shall  be  discovered 

g3748.  by  the  applicant  after  the  rendition  of  a  verdict  against  him,  and  shall 

be  brought  to  the  notice  of  the  Court  within ,  the  time  now  allowed  by 

law  for  entering  a  motion  for  a  new  trial. 

Diligence:  3  Kelly,  310;  9  Ga.,  4;  16  Ga.,  33;  24  Ga.,  32;  26  Ga.,  233-84:  28  Ga.,  266;  33  Ga.,  24, 
174;  34  Ga.,  110.  "Cumulative:"  3  Kelly,  310;  6  Ga..  276;  9  Ga.,  413;  12  Ga.,  337;  22  Ga.,  76;  26 
Ga.,  684:  28  Ga.,  79;  29  Ga.,  257  ;  31  Ga..  138 ;  32  Ga.,  294  ;  33  Ga.,  60  :  37  (ia.,  459  ;  38  Ga.,  312 ;  39  Ga., 
718:  40  (^a.,  2:^7;  44  Ga.,  354.  Evidence  to  impeach  :  9  Ga.,  4:  13  Ga..  51.3;  25  Ga.,  182;  34  Ga.,  110; 
39  Ga.,  678,  718.  Affidavit:  12  Ga.,  461 ;  17  Ga.,  106;  28  Ga.,  676:  30  Ga.,  137;  31  Ga.,  36;  34  Ga.,  1. 
Rule  stated  :  12  Ga.,  500  ;  31  Ga.,  411 ;  .39  Ga.,  678.  "  Material :"  14  Ga.,  358  ;  16  Ga.,  33 ;  17  Ga.,  418 ; 
30  Ga.,  968;  31  Ga.,  34,  138;  32  Ga.,  294;  33  Ga.,  281 ;  34  Ga.,  1,  78;  37  Ga.,  676.  "  After  rendition:" 
24  Ga.,  485  ;  28  Ga.,  576  ;  37  Ga.,  195.  Evidence  to  prove  mistake  of  witness  :  25  Ga.,  182 ;  37  Ga.,  48 ; 
38  Ga..  650.  What  i.s  cumulative  ;  27  Ga.,  339  ;  29  Ga.,  338  ;  37  Ga.,  459;  40  Ga..  657  ;  41  Ga.,  657;  42 
Ga.,  462,  62.3;  43  Ga.,  407,  444.  596 ;  Bryan  vs.  Walton,  March  term,  1864.  Negative  evidence :  28 
Ga.,  201.  Newly  discovered  evidence  of  admissions  that  party  had  recovered  wror|gfully :  31  Ga., 
128.  Discovered  <iu?-m6'  <ria//  .32  Ga.,  672.  On  this  section:  34  Ga.,  565.  Competency  of  wife  not 
known  until  after  trial:  .39  Ga.,  600.  Newly  discovered  evidence  as  to  insanity  of  party  who  was 
witnes.s  for  himself:  41  Ga..  263.  What  is  diligence:  41  Ga.,  426.  Must  be  such  as  to  probably 
change  verdict:  41  Ga.,  657.  Illegally  admitted  :  42  Ga.,  266.  The  requisites  will  be  closely  scanned 
by  the  Court:  42  Ga.,  402.  Where  such  evidence  is  reconcilable  with  the  other  proof  in  the  case: 
Jb.  See,  also,  Bryan  vs.  Walton,  Ma.rch  term,  1864;  Hughes  vs.  Coursey,  July  term,  1872;  Arnold 
vs.  State:  J b.,-  Spann  vs.  State:  lb.;  Jones  vs.  State:  lb. 

§3717.  (3666.)    When  the  verdict  is  against  evidence.     The  presiding 

Act_of  l853-'54,  Judge  may  exercise  a  sound  discretion  in  granting  or  refusing  new  trials 

in  cases  where  the  verdict  may  be  decidedly  and  strongly  against  the 

"weight  of  evidence  although  there  may  appear  to  be  some  slight  evidence 

in  favor  of  the  finding. 

Stated  in  1  Kelly,  610:  3  Kelly,  310;  4  Ga.,  428;  8  Ga.,  306;  9  Ga.,  9,  504;  10  Ga.,  350  ;  11  Ga.,  317; 

15  Ga..  565 ;  10  Ga.,  154,  208,  487 ;  17  Ga.,  228  ;  19  Ga..  416,  432 ;  20  Ga.,  652  ;  21  Ga.,  261 :  22  Ga..  499  ;  24 
Ga..  412.  591  :  2-5  Ga.,  576  ;  26  Ga.,  325,  438,  524 :  30  Ga.,  112  ;  31  Ga.,  198  ;  32  Ga.,  464,  477  ;  33  Ga.,  494 ; 
34  Ga.,  328  :  36  Ga..  56.  280,  424  ;  38  Ga.,  293,  574  ;  39  Ga,.,  359;  41  Ga.,  208  ;  45  Ga„  526 ;  King  vs.  King, 
July  term,  1872;  Young  vs.  Moody,  January  term,  J873. 
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Article  2.— When,  where,  and  how  tried. 


§3718.  (3GG7.)  J'iulf/(wmay  (/rant  07h  ofJijr  f/rourifh.  Tn  jiIl  applicationn 
for  a  now  trial  on  otlujr  grounds,  not  provide]  for  in  tfjis  ('(}<]<t,  tljc  pro- 
siding  Jndgo  must  cxoroisc;  a  sound  legal  discretion  in  granting  or  refu.s- 
ing  the  same  according  to  tlui  pn^visions  of  the  coinnion  law  and  practice 
of  the  Courts. 

Discretion  of  Jndi^Q:  1  Kelly,  010;  3  Kelly,  310;  7  (h.,  4m ;  10  Go.,  27:  19  (hi.,  01  i :  24  Gn.,  412; 
31  Gil,  ,  305;  ;54  Gii,..  .'JT^  ;  .'',5  (};,,.,  271  ;  ;'<0  (hi.,  :m.  51)'),  004  ;  37  Gm,..  235,  557.  (;:jl :  38  (iJi.,  129;  40  Ga.,  lil, 
135,  007;  42  Ga.,  217;  43  Ga.,  207  ;  44  Ga.,  200;  45  (hi.,  044:    Keid  vh.  Whitfield,  .J;inuary  term,  1H7;5. 

§3719.  (3668.)  ApplUMtion  to  he,  7a(i(le  durhuj  term.  All  applieation.s 
for  a  new  trial,  except  in  extraordinary  cases,  must  \)Q.  niad(;  during  the 
term  at  whi(;h  tlie  trial  was  had,  but  may  be  heai'd,  determined,  and 
returned  in  vacation. 

Stntcd  in  1  Kelly,  252;  4  Ga.,  157;  21  Ga.  210.  Dilis'once  in  n_i!jking_app!ic!ition  during  term  :  15 
Ga.,  550.  Rule  submitted  upon  .-iffreement  that  he  shall  return  his  decision  in  tvventy  d;iys  :  21  Ga., 
4()4.  "  Extraordinary  cnsos:"  23  Ga.,  4y3.  fcjeo  fcipann  vn.  >State,  July  term,  1872;  Carter  Vi.  state, 
lb. ;  O'Neal  V8.  Stfvte  :  lb. 

§3720.  (3669.)  Another  Judge  may  grant  nev)  trial.  A  Judge  may 
decide  a  motion  for  a  new  trial  who  did  not  try  the  case  either  wlien  he 
is  presiding  in  the  Court  in  which  the  motion  is  pending,  or  when  he  is 
named  in  the  rule. 

Stated  in  1  Kelly,  306 ;  38  Ga.,  594. 

§3721.  (3670.)  Motion  made  after  adjournment  of  Court.  In  case  of 
a  motion  for  a  new  trial  made  after  the  adjournment  of  the  Court,  some 
good  reason  must  be  shown  why  the  motion  was  not  made  during  the 
term,  which  shall  be  judged  of  by  the  Court.  In  all  such  cases,  twenty 
clays'  notice  shall  be  given  to  the  opposite  party.  [And  whenever  a 
motion  for  a  new  trial  shall  have  been  made  at  the  term  of  trial  in  any 
criminal  case  in  this  State,  and  overruled,  or  when  a  motion  for  a  new 
trial  has  not  been  made  at  such  term,  in  either  event  no  motion  for  a  y eit ^1S73  ^^^^ 
new  trial  from  the  same  verdict  shall  ever  be  made  or  received,  unless 
the  same  be  an  extraordinary  motion  or  case,  such  as  is  provided  for  in 
section  3719  of  this  Code,  and  there  shall  be  but  one  such  extraordinarv 
motion  ever  made  or  allowed.]     (a.) 

Where  judgment  excepted  to  is  affirmed  in  Siipreme  Court,  complainant  is  not  concluded  from 
making- the  motion  under  this  section  upon  any  grounds  not  specified,  in  the  dismissed  bill  of 
exceptions:  42  Ga.,  41.  Motion  to  reinstate  case  controlled  by  this  section  :  44  Ga.,  101.  See  last 
casecited  under  section  3719.    "Tw.enty  days:"  21  Ga.,  210;  30  Ga.,  077. 


ARTICLE  II. 

WHEN,   WHEEE,   AXD   HOW   TEIED. 

Sectiois-.  I  Srctiox. 

3722.  Triable  at  next  term.  3724.  *b'Hper8ec/eos  by  order. 

3723.  Copy  rule  nisi  to  be  served.  I 

§3722.  (3671.)  Time  of  neiv  trial.  When  a  new  trial  has  been  granted 
by  the  Superior  Court,  the  case  shall  stand  upon  the  docket  for  trial  at 
the  next  term  as  though  no  trial  was  had,  and  if  said  new  trial  is  ordered  by 
the  Supreme  Court,  said  case  shall  stand  for  trial  at  the  next  term  of  said 
Superior  Court  after  the  remitter  is  returned  from  the  Supreme  Court, 
and  shall  be  subject  to  the  rules  for  continuances  provided  in  this  Code. 
[Section  (3672.)  Included  in  sections  3712  and  3713.] 
§3723.  (3673.)  Bides  nisi  7au8t  be  served.  In  all  applications  for  a 
new  trial  the  opposite  party  shall  be  served  with  a  copy  of  the  rule  nisij 
unless  such  copy  is  waived. 

Served:  21  Ga.,  210;  30  Ga.,  077. 
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When,  where,  and  how  tried. 


?o724.  (3(>74.)  A  supcrsexleaSy  irhai.  A  rule  vlsi  for  a  new  trial 
shall  not  operate  a:?  a  supersedeas,  unless  so  ordered  by  the  Court,  in 
uhieh  ease  the  Court  may  demand  bond  and  seeurity  for  the  eventual 
eondenuiation  money,  when  the  exigeney  of  the  ea^e  requires  it. 

See  old  Rule  Gl;  4  G:i.,  10-1 

CiEXKRAL  XoTK.— Evidence  coiifliotinpr— new  trinl  refused:  2Kel1v,  173:  3  Kelly,  310;  4Ga., 
lT0.;«5.;\k);  lUtii..  2T<3,-t83:  7  (,ia..  2t>i',  2S3;  8  Otii.,  100.  300 ;  9(^a„9;  \0(\n.,  350;  lUU.,  203,  459;  13 
lia..  34.  3LU  ^^59:  14  Gn.,  28.  118;  10  Ga..  203:  17  Ga..  418:  18  Ga..  13:  19  Ga..  274:  20  Ga..  50.  190:  21 
Ga..  lol :  22  Ga.,  211.  283  ;  24  Ga.,  171.  530 ;  25  Ga.,  212 ;  20  Ga.,  447,  622 ;  27  Ga.,  125.  239.  432 ;  28  Ga., 
321);  29  Ga..  134.  341 :  30  Ga.,  110.  908.  944  ;  31  Ga..  232:  32  Gn.,  39,  105;  33  Gu..  24,  131.  219:  34  (ra.,  10, 
2li2.  CKHi;  ;\5  (la.,  llK).  247;  30  Ga..  332;  37  Ga.,  51,  102.  188.  258;  38  Ga.,  284,  555:  39  Ga..,  79,  119,  1(58, 
3iM.  708:  40  (\h..  94.  115.  127.  197.  (V)7 :  41  Ga..  48,  63,  71,  125.  18(5,  208,  215.  295.  4:^9,  584.  604,  652,  675; 

42  Ga..  35.  04.121.  140,  14S.  103.  168.  217.  270.  443;  44  Ga..  18,  40.  55;  45  Ga.,  43.  123,  154,  301,  517,  585. 
This  principle  applies  whore  the  facts  are  submitted  to  the  Judge  :  13  Ga.,  223;  41  Ga.,  426.  When 
granted  on  issue  of  fraud:  4  Ga.,  170;  30  Gn.,  107.  Attempt  to  stifle  evidence:  5  Ga.,  675  ;  33  Ga,., 
117.   More  irregularities  no  ground  when  .iustico  has  been  done:  5Ga.,  456:il0  Ga.,  429;  31  Ga.,  071 ; 

43  Ga..  281.  Deoisions  granting  now  trials  favored:  6Ga.,  185;  7  Ga.,  436;  24  Ga.,  412;  26  Ga.,  164, 
2iX):  27  Ga.,  207  :  35  Ga.,  271 ;  30  Ga.,  321.  604;  37  Ga.,  557  ;  38  Ga.,  129;  40  Ga.,  9L  135,  667.  Refusal 
to  grant  continuance:  7Ga.,  2;  14  Ga.,  8,  22,641;  21  Ga.,  581;  22  Ga.,  212;  26  Ga..  593:  SOGa..  10; 
32  Ga..  403;  3;?  Ga.,  98;  40  Ga.,  529;  45  Ga.,  538.  Immaterial  error:  7  Ga.,  484;  9  Ga..  504 ;  10  Ga., 
2.53;  11  Ga.,  225;  12  (^a.,  213;  14  Ga..  145;  15  Ga.,  30;  20  Ga.,  1,  589;  21  Ga.,  132;  22  Ga.,  417;  23  Ga., 
2^J2;  2o  Ga..  479  :  26  Ga.;  171 :  27  Ga.,  266;  29Ga.,  134;  30  Ga.,  281,  686;  33  Ga.,24:  36  Ga.,  615:  39  Ga.. 
119;  41  Ga..  84.  130.  675;  42  Ga.,  306;  Martin  vs.  Smith,  March  term,  1864.  (See  Act  of  1859,  p.  48.) 
AVhen substantial  justice  is  done:  7Ga..  110:  24  Ga.,  4-15;  39  Ga.,  421 ;  40  Ga.,  423;  42  Ga.,  547:  43 
Ga.,  2S1.  Excessive  damages:  7  Ga.,  200:  8  Ga.,  113;  10  Ga.,  37;  23  Ga.,  500;  26  Ga.,  250:  39  Ga., 
636.  Plaintiff  may  remit  excessive  damages  in  bar  of :  8  Ga.,  113.  Wliat  is  unexcepted  to— no 
ground  of:  y  (>a.,  9  ;  13  Ga..  431;  17  Ga.,  146,  194;  18  Ga.,  534;  28  Ga.,186.  When  rule  nisiis  granted 
upon  one  of  the  grounds  taken :  10  Ga.,  82.  Application  foi— not  favored:  10  Ga.,  512.  Writ  of 
error  does  not  lie  to  rule  inti:  12  Ga..  44.  History  of  new  trials  :  15  Ga.,  103.  In  ejectment  cases  : 
/b.  In  possessory  warrant  cases:  15  Ga.,  25.  Eli'ect  of  judgment  severing  judgment  ordering  new 
trial:  15  Ga.,  91.    Xo  new  trial  if  result  must  be  the  same  :  16  Ga.,  368.    Overruling  demurrer :  17 

'  Ga.,  9t5.  X'egligence  of  parties:  17  Ga.,  439.  Onn.i  to  show  error  on  movant :  19  Ga,,  93.  Refusal 
to  allow  counsel  to  argue  law  and  facts:  19  Ga.,  398.  Provision  in  the  old  Constitution  requiring 
the  Judge  to  enter  upon  the  minutes  his  reasons  for  his  decision:  19  Ga.,  435.  Evidence  withheld 
by  complainant  no  ground  for  :  21  Ga.,345.  Where  rule  mat  is  submitted  to  the  Judge  by  consent 
that  he  shall  return  his  decision  to  the  clerk  within  twenty  days:  21  Ga.,  464.  On  the  twenty  daj's' 
notice  required  by  Act  of  1799;  21  Ga..216;  30  Ga.,  677.  Ifanswer  tobill  for  discovery  be  read  to  jury 
by  defendant  against  consent  of  complainant:  22  Ga.,  345.  May  be  refused  on  grounds  in  rn\e nisi, 
and  granted  on  others:  22  Ga.,  432.  Application  for— kept  pending  four  years  :  22  Ga.,  566.  Mo- 
tion for  made  after  motion  in  arrest  of  judgment:  23  Ga.,  493.  To  correct  mistake  of  witness:  25 
(th.,  182;  37  Ga..  48.  Facts  upon  which  grounds  are  based  must  affirmatively  appear:  26  Ga.,  432. 
A\'heu  none  of  the  grounds  separately  warrant  new  trial,  but  from  all  it  seems  injustice  has  been 
done:  26  Ga.,  528.  Outlaw  cannot  have  :  27  Ga.,  288.  Where  no  motion  for  is  made  in  Superior 
Coik-t,  SupremeCourt  will  not  hear  case:  28  Ga.,  25;  34  Ga.,  339,  425;  35  Ga.,  241:  36  Ga.,  442;  37 
Ga.,  324;  4()Ga.,  257.  Motion  to  set  aside  and  reinstate  case  equivalent  to  motion  for  new  trial:  SO 
Ga.,  191.  Motion  maybe  granted  after  having,  at  instance  of  same  party,  set  aside  the  verdict  and 
declared  mistrial :  30  Ga.,  646.  Certifieate  of  Judge  as  to  refusal  of  new  trial :  30  Ga.,  724.  Eill  of 
exceptions  ambiguous  on  important  point:  30  G  a.,  287.  Where  judgment  complained  of  gives 
plaiutiti' all  he  claims  :  30(Jia.,  686.  On  issue  of  adulterine  bastards^ :  32  Ga.,  316.  Bill  for  new  trial: 
32  Ga.,  294  ;  38  Ga.,  654.  What  transpires  privately  between  Court  and  counsel,  no  ground  for  :  32 
(th.,  ¥S.  Forgetfulness  by  party  of  material  facts  at  the  trial :  33  Ga.,  159.  New  trial  granted  for 
a  better  hearing  of  the  cause :  37  Ga.,  694;  second  motion  for:  38  Ga.,  650.  Grounds  must  be 
included  in  motion  :  40  Ga.,  191.    Conflicting  statements  o]f  applicant  on  first  and  second  trial  for  : 

40  G'l.,  232.  \\  here  prisoner  is  forced  to  trial  when  too  sick  to  have  the  use  of  his  faculties  :  40 
Ga.,  529.  Inquiry  by  the  Judge  if  parties  are  content  with  his  rulings:  41  Ga.,  84.  New  trial  not 
granted  in  some  cases,  even  though  Supreme  Court  is  not  fully  satisfied:  42  Ga.,  547.  If  the 
declaration  contains  no  cause  of  action,  but  there  has  been  a  verdict  on  it,  and  the  Court  has 
granted  a  new  trial  because  the  verdict  is  contrary  to  the  evidence,  the  Supreme  Court  will  affirm 
the  judgment:  43Ga.,  163.  Absence  of  witness  when  proof  is  presumptive:  44  Ga.,  449.  Absence 
of  counsel:  4-1  Ga.,  588;  45  Ga.,  28.  100,  538  ;  Rust  f«  a/,  u?.  Ketcdium,  July  term,  1872;  Farmer  ;;«. 
Terry:  Jh.  WhcHi  a  bill  of  exceptions  was  carried  to  the  Supreme  Court  without  a  motion  having 
been  made  in  the  Court  below  for  a.  new  trial,  which  bill  of  exceptions  was  dismissed,  and  the 
plaintiff  in  error,  at  a  subsequent  term  of  the  Superior  Court,  makes  a  motion  for  anew  trial,  he 
can  only  include  in  the  motion  such  grounds  as  were  not  included  in  the  bill  of  exceptions:  45 
(ia.,  IMJ.  The  fact  that  some  of  those  grounds  were  imperfectly  stated,  and  might  possibly  have 
been  stricken  out  on  a  motion  of  defendant  in  error,  does  not  vary  the  rule:  lb.  See.  also, 
Hughes  vs.  Coursey.  July  term,  1872;  Simmons  vs.  Grico  :  ib.,  and  Massey  tj«.  Allen,  January  term, 
1873;  Jones  ot.  State*  76./  Cogswell  rs.  State  :  76. 

Rui.E  OF  Court  No.  49.— Rule  stated :  1  Kelly,  2-52:  3  Kelly,  217;  8  Ga.,  Ill;  5  Ga.,  399:  13 
Ga.,  403.  Such  approval  to  be  entered  on  the  minutes— at  what  term:  1  Kelly,  252;  5  Ga.,  399. 
Such  entering,  amounts  to  approval:  15  Ga.,  507.  Unless  filed,  jiew  trial  not  granted  :  4  Ga.,  101 ; 
S'G'i.,  o<i4.  The  brief  need  not  be  entered  on  the  minutes:  7  Ga.,  436;  21  Ga.,  214.  Documentary 
evidence  mu.-t  be  nttachcd  :  8  Ga.,  111.  Pi-oper  method  of  making  out  the  brief:  8  Ga.,  111.  Agree- 
ment of  parties  to  tlie  brief  entered  on  minutes  nunc  pro  ^uno  .•  10  Ga.,  93.  Rrief  entered  jmnc 
pro  tun<^:  17  Gn.,  70.  '*  Revision  :"  18  Ga.,  534.  "  Approval:"  20  Ga-.,  762.  To  be  filed,  when:  23 
Ga.,  493.  Where  the  brief  has  beenagr'eed  upon  by  the  parties,  it  is  sufiicient:  25  Ga..,i58.  Brief, 
how  arr^ndablfe  :  25Gh.,  158;  41  (ia„  577.  Failure  to  file  brief  when  the  motion  is  made— how 
cured:  TTO  Ga., 240.  "Where  a  case  vjis  tried,  and  verdict  rendered  in  favor  of  plaintiff,  and  a 
motion  made  for  a  new  trial,  and  the  Judge  who  hca.rd  the  case  went  out  of  office  before  thg. 
motion  wa-  di.-jjoscd  of,  and  no  brief  was  agre(;d  uj^on  by  the  parties,  or  proved  and  certified  by 
the  Judge  to  be  correct,  the  Judge  wlio  succeeded  to  the  bench  committed  no  error  in  rcfusin^'to 
grant  a  new  trial  :  38  Ga.,  594  ;  Smith  ux.  iJrown,  .January  term,  1873.  On  last  clause  of:  40  Ga., 
180.  Order  extending  time  to  maj^e  out  brief:  41  Ga.,  60.  Granting  rule  nini  presumpldvc approval : 

41  Ga.,  577.    See,  also,  44  Ga.,  206,  605,  639. 

Grounds  for— Rklating  to  SuRPKiaF,.— Surprise  by  absence  of  witness:  5  Ga.,  75;  34  Ga., 
275:  at  "tafernent  of :  44  Ga..  543.  Surprise  in  mistake  of  witness  :  8  Ga.,  136.  Surprise  by  honest 
mistake  of  party  or  counocl:  10  Ga.,  113.     Surprise   in   insuliiciency  of  admissions:    12  Ga.,  500. 
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ArMclo  1.— Jlow  uii'l  hy  whom  int.«;rjiOHCfl. 


GnoUNDS  Fon— llKfMTiJ^a  to  Vkhdict.— AgJiinst  1,'nv:  4  (in.,  103;  9  G;i,,  4()8 :  14  Ga..  110; 
41  Ga.,  'J4:  CsirUu-  vh.  Mcuiwctlior,  Jjiniinry  term,  iMT.'i.  After  two  coticurr<;nt  v«;rdi<;t<< : 
4  Ga.,  ]a'{;  after  three  coriciinent  vcrdictH  :  20  (Ja.,  4.S2;  42  Ga.,  -OW.  VVhercj  verdict 
is  in  conformity  to  charge,  and  char^fe  iH  not  complained  of:  0  Ga.,  213.  Failing  to  cif>ver 
all  iHsuos:H  (Ja.,  201;  14  Ga,.,  ]li>.  Vcrdi'^t  eoiitr;try  to  cliarjrc:  U  (in.,  lOS;  40_Ga.,  2W|_  41 
(Ja.,  130,  Verdict  eontrary  to  erroneous  (rharK*- :  lo  Gn.,  loo;  2G  (in..,  I21  ;  '■'>()  Ga.,  -"/XJ,  -7^: 
IM  Gn.,  ]94,  426;  iil  (ia.,  .US;  .'Uj  (ia.,  r>2(J.  CIS;  37  (ia.,  04.  Verdict  unsiKned  :  14  Ga.,  18.  Onv^ 
is  on  coMiplainiirit  to  show  tliat  it  w;ih  (jrioiieou.w:  19  (^i.,  i)3.  Uncertainty  of— where  ohjef?- 
tionable  pa,rt  cannot  ho  set  a,Hid()  with  justice  to  hotli  j;a.rtieH  :  27  (it\.,  U'^K  Mi.-;take  in  :  .'i'J  <ia.., 
li)l  ;  37  Ga.,  324.  Where  Court  Iulh  siit  asirle  verdict  as  illcKiil,  no  crvor  to  grant  a  rule  nlii 
for  new  trial :  30  (31a.,  046.  Where  didcrent  verdict  could  not  Htand  :  .%  (in.,  9oH.  ^  Verdict  for 
amount  greater  thiiii  evidence  warrants:  'M  (hi.,  MO.  Arrived  uX  (/n  Sunday:  31  (ia.,  6^5.  De- 
fendant Ciinnot  comi)lain  Unit  the  verdict  is  less  than  idniritit!  is  entitled  to:  32  C/a.,  4()*j.  \yherc 
jury  mistake  the  cliaractor  of  tho  case  or  evidence:  36  (ia.,  280.  Where  tho  0;urt  btdow  issjit- 
islied— new  trial  cannot  bo  granted,  though  tho  Supreme  Court  suspects  strongly  that  verdict 
is   wrong:  37  ihi.,  35. 

Grounds  for— Ekt.atino  to  Jury. — (In  civil  cases.)— Public  communication  in  Court  by 
the  jury  with  the  Judge:  1  Kelly,  200.  Dispersal  of:  6  Ga.,  458;  12  Ga.,  272;  23  Ga.,  222; 
33  Ga.,  56;  36  Ga.,  380;  37  Ga.,  332.  Where  paper  not  in  evidence  is  delivered  to  jury:  7  (hi.,  283. 
Previously  exi)rossed  opinion  ;  7  Ga.,  130.  Privnte  cominunicjition  :  7  (jlii.,  307.  Where  the  jury 
heard  the  stiitement  of  one  of  their  follows  in  rel-Jitio)!  to  the  casein  tlieir  box  :  9  Ga.,  504.  Jury- 
man entertained  by  successful  party:  11  (hi.,  203;  17  Ga.,  364.  Where  party  gets  improperly 
before  jury  papers  favorable  to  one:  17  (ia.,  364.  Interrogatories  cnrricd  out  to  jury:  19  (Ja.,  3()3, 
"Where  two  of  the  jury  had  been  of  a  former  jury  which  had  made  a  mistrial  in  the  case  :  2<J  (ia., 
660.  Objection  to  form  of  oath:  23  Gn.,  403.  Where  juror  was  relative  of  one  of  the  parties: 
26  (ila.,  431 ;  30  (jla.,  660,  and  Rust  v,?.  Shackelford,  January  term,  1873.  Statement  calculated  to 
hasten  deliberations  of:  31  Ga.,  626;  44  Ga.,  473  ;  Hewitt  v^.  Brummell,  July  term,  1872.  Expres- 
sion of  opinion  by  witness  at  dinner  table  in  presence  of  juror:  32  Ga..  325.  Improper  conduct 
known  to  counsel  before  verdict:  36  Ga.,  332.  Refreshments  furnished  without  direction  of 
Court:  37  (ia.,  195.  Where  jurors  conversed  with  another  person  in  regard  to  the  case:  38  (ia., 
216.  Where  two  jurors,  as  members  of  grand  jury,  had  found  true  bill  against  defendant  for  some 
trespass  :  30  Ga.,  118.  When  jurors  tooli  to  their  rooms  receipts  ruled  out  because  unstamped  :  39 
Ga.,  119.  Where  parties,  by  consent,  took  intoxicated  juror,  "who  afterwards  drank  more  ardent 
spirits:  40  Ga.,  150.  Juror  not  on  list:  40  Ga.,  253.  Statement  of  legal  reason  for  request  by  counsel 
requesting  Court  to  ask  jury  if  tliey  had  agreed  on  their  verdict:  41  Ga.,  464.  Where  juror  i.s 
treated  by  one  of  the  parties  in  presence  of  other:  42  Ga.,  64.  Waiver  of  objection  to  such  con- 
duct by  latter :  lb.  Remarks  of  father  of  one  of  parties  heard  by  jury:  44  Ga.,  200.  See,  also, 
Anderson  r«.  Green,  July  term,  1872.    For  criminal  law  on  this  subject,  see  notes  in  Penal  Code. 
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OF  CLAIMS. 


Chapter  1. — Of  Claims  to  Property  in  Execution, 
Chapter  2. — At  other  Judicial  Sales. 


CHAPTER  I. 

OF  CLAIMS  TO  PROPERTY  IN  EXECUTION. 


Article  1.^ — TIoio  and  by  wJiom  Interposed, 
Article  2. —  When^  where,  and  how  Tried, 


ARTICLE   I. 

HOW   AXD   BY   WH0:M   INTERPOSED. 


Seotiok. 
3725.  Claim?  to  be  made  on  oath. 
c^726.  Bond  and  securit:^'. 

3727.  Ofiicer  mu'st  postpone  sale. 

3728.  Claimant  give  forthcoming  bond. 


Secttox. 
3729.  To  vrb.om  bonds  payable. 
3T30.  Bonds  recoverable — when,  whore. 
o7ol.  Partners,  eve.,  claiming. 
3732.  Tax./?. /a.  claim — where  tried. 


§3725.  (3675.)   Claims  to  be  on  oath,      "When  any   sherilf  or  other  ^ 

officer  shall  levy  an  execntion  on  property  claimed  by  a  third  person,  not  p.^Mf  ^'^^'  ^* 
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a  jiarty  to  siioh  oxecution,  such  person,  his  agent  or  attorney,  shall  make 
oaili  to  j^ucli  ]>ni}HMly. 

vio72(>.  (oG7l>.)  Innnl  and  sccurifi/jor  duniagcs.     Tlie  person  claiming 

sueh  property,  or  his  agent  or  attorney,  sliall  give  bond  to  the  sheritl*  or 

Act  of  1821.  c.  other  othoer.  as  the  case  may  be,  with  Q'ood  and  snfficient  secnrity,  in  a 

p.  OOiX  -  ,  1         *1    1  1  />       1  .1.1 

Slim  [not  hu'ger  than  donble  the  amount  ot  the  exeention  levied,  and 
where  the  property  levied  on  is  of  less  value  than  tlie  execution,  the 
amount  of  tlie  bond  shall  be  double  the  value  of  the  property  levied 
(a'*  Act3ofi872,  uponj  (a)  at  a  reasonable  valuation,  to  be  judged  by  the  levying  offi- 
cer, conditioned  to  pay  the  plaintiff  all  damages  which  the  jury  on  the 
trial  of  the  right  of  pro})erty  may  assess  against  him,  in  case  it  should 
appear  that  said  claim  was  made  for  the  purpose  of  delay  only. 

Surety  mny  control  fi.  fa. :  9  Ga.,  179.  Affidavit  sufficient  if  it  asserts  the  right  of  the  property 
to  be  in  deponent :  17  Ga.,  615. 

§3727.  (3677.)  Sale  must  be  jwstjwned,  lohen.  Affidavit  and  bond 
being  made  and  delivered  as  required  in  the  preceding  section,  it  shall  be 
the  duty  of  the  sheriff  or  other  levying  officer  to  postpone  the  sale  of  said 
property  until  otherwise  ordered. 

§3728.  (3678.)  Forthcoming  bond  maj/ he  giveny  etc.  In  all  cases  where 
a  levy  is  made  upon  property  that  is  claimed,  by  a  third  person,  and  such 

Act  of  1811.  c.  person  shall  desire  the  possession  thereof,  it  shall  be  the  duty  of  the 

i^;i,"c.  p^d&.  sheriff  or  other  levying  officer  to  take  bond  with  good  security  for  a  sum 
equal  to  double  the  value  of  the  property  levied  on,  to  be  estimated  by 
the  levying  officer,  for  the  delivery  of  such  property  at  the  time  and 
place  of  sale,  provided  the  property  so  levied  upon  shall  be  found  sub- 

(aKA.ct=ofis72,  ject  to  sucli  exccution :  [^Provided,  That  it  shall  not  be  lawful  to  require 

^'''^^'  or  take  a  forthcoming  bond  for  real  estate.]     (a.) 

Suit  on  such  bond  :  6  Ga.,  260 ;  9  Ga.,  42.  What  a  defense  :  9  Ga.,  42 ;  29  Ga.,  427.  Agent  cnn~ 
not  execute:  9  Ga.,  208.  When  given  sheriff  not  bound  to  transfer  property  to  claimant:  15  Ga., 
518.  3Ii>nonier  in  :  26  G;i..  228.  Evidence  in  suit  on  :  29  Ga.,  427.  This  is  a  privilege  to  the  claim- 
ant, and  not  a  requisite  with  which  lie  must  comply:  29  Ga.,  539. 

§3729.  (3679.)  Bonds  made  payable,  to  tvhom.  The  claim  bond  shall 
be  made  payable  to  the  plaintiff  in  execution,  and  the  forthcoming  bond 
shall  be  made  payable  to  the  sheriff. 

Payable  to  sheriff:  5  Ga.,  576;  32  Ga.,  354;  payable  to  plaintiff:  17  Ga.,  615. 

§3730.  (3680.)  Bond  recoverable  on  failure.  Bond  and  security  being 
given,  as  provided  in  the  previous  section,  it  shall  be  the  duty  of  the 
sheriff  or  other  levying  officer  to  leave  such  property  in  the  possession  of 
such  claimant,  and  in  case  the  said  claimant  or  his  security  should  fail 
to  deliver  said  property,  said  bond  shall  be  made  recoverable  in  any 
Court  having  cognizance  of  the  same. 

§3731.  (3681.)  Partner  or  joint  owner  may  claim  for  all.     Oneofsev- 
t%^^  ^^'^'  ^'  ^^^^  partners  or  persons  jointly  interested  may  make  the  affidavit  and  exe- 
cute the  bond  in  the  name  of  the  firm  or  persons  jointly  interested,  who 
sliall  be  bound  thereby  as  though  each  individual  had  signed  it  himself. 

§3732.  (3682.)  Tax  ji.fa.  levied,  etc.  When  any  execution  may  be 
issued  against  any  tax  collector  or  tax  payer  for'  taxes  due  the  State,  or 
any  county  th(;rcof,  and  the  sheriff  or  other  officer  shall  levy  the  same  on 
property  claimed  by  a  person  not  a  party  to  such  execution,  such  claimant 
shall  make  oath  as  herein  provided  in  the  case  of  other  claims,  and  give 
Ijond  as  provided  in  section  872,  and  the  same  proceedings  shall  be  had 
thereon  as  provided  for  the  trial  of  the  right  of  property,  except  that 
such  trials  shall  be  had  in  the  county  wherein  the  levy  was  made. 

§3733.   Claims  may  be  made  in  forma  pauperis.     [In  all  cases  where 
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claimants  are  unable;  to  ^Ive  })on(l  anrl  sc/Mirity  ,18  rorjiiirorl  in  lliin  Articlo, 
in  cJaini  cases,  it  shall  and  may  Ixt  the  jii'ivlle^^-e  of*  sueh  elaimant  to  file, 
in  addition  to  the  oath  re((nired  in  s(!(;tion  'i72o,  an  affidavit  a,s  folh^ws: 
"I,  A  V),  do  swear  that  I  do  not  interpose  this  (;laim  for  delay  only  ;  that 
I  bona  fide  claim  the  right  and  title  to  the  sam(i ;  that  I  am  advi.-;(id  '^''d  ^^^^  ^^,^^^^^2^^ 
believe  that  said  claim  will  Ijc  sustained,  anrl  that  from  poverty  J  am  r>-  4ii. 
unable  to  give  bond  and  security  as  now  rerpiired  by  hiw.'^  And  when 
said  affidavit  shall  have  been  made  and  delivered  to  the  levying  rifheer, 
the  same  shall  suspend  the  sale  in  the  same  manner  as  if  bond  and  secu- 
rity had  been  given.]     (a.) 

§3734.  Froperti/,  hoio  disj)osed  of.  [If  the  property  levied  on  be  per- 
sonal, and  the  claimant  unable  to  give  a  f()rthcoming  bond,  it  shall  be 
the  ])rivilege  of  the  plaintiff*  in  fi.  fa.  to  give  such  bond,  and  u])on  ''iJ'^'h  (h)  AcUofiSTO 
bond  being  given,  to  be  approved  by  the  levying  officer,  it  shall  bethei'-^ii- 
duty  of  the  levying  officer  to  deliver  said  property  to  said  plaintiff,  but 
in  no  event  shall  the  plaintiff  be  allowed  any  compensation  for  keeping 
Siiid  property.]     (b.) 

§3735.  DiHpositlon  of  property  where  no  bond,  is  given.  [In  the  event 
the  claimant  is  unable,  and  the  plaintiff  neglects  or  refuses  to  give  said 
bond  for  the  forthcoming  of  the  property,  the  claimant  may  apply  to  the 
Ordinary  and  procure  an  order  for  the  sale  of  the  same,  and  when  said 
order  has  been  granted,  it  shall  be  the  duty  of  the  levying  officer  to 
advertise  the  time  and  place  of  sale  at  not  less  than  three  public  places, 
to  be  selected  in  different  parts  of  the  county  in  which  the  sale  is  to  take  (c)  Acts  of  ISTO, 
place,  for  fifteen  days  immediately  preceding  the  time  of  sale,  and  on  the  P"  ^•^^• 
day  of  sale,  between  the  hours  of  10  A.  M.  and  1  P.  M.,  said  property 
shall  be  sold,  and  the  money  arising  from  such  sale  shall  remain  in  the 
hands  of  the  levying  officer,  subject  to  the  order  of  Court  upon  the  final 
hearing  of  the  claim.]     (c.) 


ARTICLE  II. 


WHEN,   WHERE,   AND   HOW   TEIED. 


Section. 

3736.  To  whot  Court  claim  is  returnable. 

3737.  Tried  by  petit  jury. 

3738.  D.amages,  if  for  delay  only. 

3739.  Burden  of  proof. 


Section, 

3740.  Withdrawal  of  claim. 

3741.  Damages  in  such  case. 

3742.  Assessment  of  damage-s. 


§3736.  (3683.)  IJTiere  claim  to  be  returned.  When  an  execution  issued 
from  the  Superior  Court  shall  be  levied  upon  personal  property,  and 
claimed  by  a  person  not  a  party  to  such  execution,  as  provided  in  this 
Code,  it  shall  be  the  duty  of  the  levying  officer  to  return  the  same, 
together  with  the  execution,  to  the  next  term  of  the  Court  from  which  ^^^2^/ ^^^' ^ 
said  execution  issued;  but  should  such  execution  be  levied  upon  real 
property,  and  the  same  shall  be  claimed  in  the  manner  aforesaid,  it  shall 
be  the  duty  of  the  officer  making  the  levy  to  return  the  same,  together 
with  the  execution  and  claim,  to  the  next  term  of  the  Superior  Court  of  . 
the  county  in  which  the  land  so  levied  upon  shall  lie. 

If  the  sheriiF  fails  to  make  a  return  as  the  law  directs,  either  party  may  move  or  rule  against 
him  for  the  return  :  25  Gra.,  634. 

§3737.  (3684.)  Tried  by  petit  jury.     The  Court  to  which  a  claim  shall 
be  returned  shall  cause  the  right  of  propcrtv  to  be  decided  on  bv  a  petit 
42 
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Act  of  1S21.  C. 
p.  533. 


Actof  1S21,  C. 
p.  533. 


inrv  at  the  first  torni  thereof,  unless  eontinucd  as  other  cases  at  common 
'law. 

Proper  disposition  of  claim  interposed  and  returned  is  trial  by  jury  unless  withdrawn  or  dis- 
missed :  2^>  (ta.,  Ci^. 

§oTo8.  (3685.)  ]\vnagcs  for  delaij  onh/.  Every  juror  on  the  trial  of 
the  claim  of  property,  either  real  or  personal,  shall  be  sworn,  in  addition  to 
the  oath  usually  administered,  to  give  such  damages,  not  less  than  ten 
]>or  cent.,  as  may  sjcm  reasonable  and  just,  to  the  plaintiif  against  the 
claimant,  in  case  it  shall  be  sufficiently  shown  that  such  claim  was  made 
for  delay  only,  and  such  jury  may  give  a  verdict  in  the  manner  afore- 
said, by  virtue  whereof,  judgment  may  be  entered  up  against  the  claim- 
ant and  his  security  for  the  damages  so  assessed  by  the  jury  and  the  costs 
of  the  trial  of  the  right  of  property. 

What  is  damase  resulting  from  delay :  14  Ga.,  27.  AVhere  interposed  under  advice  of  attorney : 
lb.    Misnomer  in  bond:  17  Ga.,  616. 

§3739.  (3686.)  BunJen  of  proof  on  'plaintiff.  Upon  the  trial  of  all 
claims  provided  for  in  this  chapter,  the  burden  of  proof  shall  lie  upon 
the  plaintiff  in  execution  in  all  cases  where  the  property  levied  on  is^  at 
the  time  of  such  levy,  not  in  possession  of  the  defendant  in  execution. 

What  oasts  onu'^  on  claimant:  6  Ga..  410;  7Ga.,  495;  14  Ga..  313;  19  Ga.,545;  26  Ga.,  283.  Where 
claimant  ^yas  in  possession  :  22  Ga.,  348.    See  Rule  13  and  41  Ga.,  196. 

§3740.    (3687.)    Claim  not  to  he  wifhdraivn.     Whenever  a  cliim  of 
property  is  made  in  terms  of  this  Code,  and  returned  to  the  proper  Court 
by  the  sheritf,  or  other  levying  officer,  the  claimant  shall  not  be  permit- 
Act  of  iS2i,c.  ted  to  wathdraAV  or  discontinue  his  said  claim  more  than  once,  without 
p.  533.  ^i^g  consent  of  the  plaintiif  in  execution,  or  some  person  duly  authorized 

to  represent  such  plaintiff;  but  such  Court  shall  proceed  to  the  trial  of 
the  claim  of  such  property,  and  it  shall  be  the  duty  of  the  jury  to  assess 
damages  accordingly. 

May  withdraw  Avhen:  8  Ga.,  184;  22  Ga..  565;  33  Ga..  94.  Withdrawal  does  not  estop  claimant 
from  subsequently  filinj?  a,  bill  to  enjoin  the  levy :  17  Ga..  249.  Dismissal  by  Court  is  not  a  with- 
drawal, so  as  to  prevent  a  second  interposition  thereof:  19  Ga,..  314.  Executor  may  withdraw  with- 
('Ut  coiT^ent  of  other  party  :  23  Ga..  211.  Claimant  restrained  from  withdrawing— when  :  30  Ga.,  79. 
Plaintiff  who  voluntarily  withdraws  his  claim  cannot  afterward  except  to  any  ruling  of  the  Court 
made  prior  to  such  withdrawal :  33  Ga.,  205. 

§3741.  Damages  ichere  claim,  is  disGontinued.  [Whenever  a  claim  may 
]je  dismissed  for  insufficiency,  or  is  withdrawn,  plaintiffs  in  execution 
shall  have  full  power  to  have  a,  case  made  up  and  submitted  to  the  jury, 
charging  that  said  claim  was  filed  for  the  purpose  of  delay,  and  upon 
fa)Act5ofl87l  pi'oof  of  the  same — defendant  and  claimant  having  the  same  power  to 
'72,  p.  52.  resist  the  case  as  in  claim  cases  where  damages  are  claimed — the  jury, 
under  instructions  from  the  Court,  may  give  damages  as  in  cases  where 
the  claim  is  not  withdrawn,  but  submitted  for  trial  to  the  jury ;  said 
cases  so  submitted  shall  be  tried  at  the  time  of  the  disposal  of  the  claim 
if  the  parties  are  ready,  but  continuances  shall  be  granted  as  in  other 
cases.]     (a.) 

§3742.  (3688.)  JIov)  damages  are  to  he  assessed.  Upon  the  trial  of 
claims  to  ])roj)erty  which  may  be  pending  in  the  Superior  Court,  when 
Act^f]S2i,  c.  damages  shall  Ixi  found  by  the  jury,  the  said  damages  shall  be  assessed 
ujjon  the  whole  amount  then  due  upon  the  execution,  provided  the  value 
of  the  property  in  dispute  exceeds  the  amount  of  said  execution,  and  u|^on 
the  value  of  the  property,  when  the  value  of  the  property  is  less  than  the 
exe<:ution  levied. 

[Section  (3689.)  Repealed  by  Constitution  of  1868,  Article  Y.,  section  3, 
clause  3.] 
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OF  CLAIMS  AT  OTHER  SALES, 


;^w43.  Lnnrl— how  claimed  at  executor's  sale. 
3744.  "W  here  tried. 


374.S.  ]*icrKonaUy— f:1nim  of. 
374G.  Claim  poHtponea  «ale. 


§3743.  (3(>90.)   Claims  at  executor\s  sale.     Wlicn  an  rjxociitor,  admin- 
istrator, guardian^  or  otlicr  trustoej  shall  advertise  that  it  is  liis  intf,'ntion 
to  apply  for  leave  to  sell  any  real  estate,  as  the  pro])erty  of  his  testator, 
intestate,  ward,  or  cestui  que  ti'ust,  or   having  obtained  such  order,   '^^^%{!^^'^^^'^'^'^^' 
may  be  lawful  for  any  person  claiming  such  real  estate,  either  by  ^^i^^^^^o-^ 
self,  his  agent,  or  attorney,  t-o  file  in  the  Court  of  Ordinary  an  affidavit' 
claiming  said  property,  a  copy  whereof  shall  be  served  on  such  executor, 
administrator,  guardian,  or  trustee,  as  the  case  may  be,  previous  to  tiie 
day  of  salfe. 

Claimant  cannot  attack  order  of  Court  collaterally  :  7  (5a.  559.  Bond  and  security :  25  Ga.,  72. 
"  Previous  to  the  day  of  sale  "  directory  only:  29  Oa.,  204. 

§3744.  (3691.)  Tried  in  coumly  where  land  lies.  Affidavit  having  been 
made  and  filed,  and  notice  having  been  given  as  required  in  the  preceding 
section,  it  shall  be  the  duty  of  the  Ordinary  to  transmit  such  claim  affi-  ^'^l^^  '^^-'  ^• 
davit  to  the  next  term  of  the  Superior  Court  of  the  county  where  the 
land  lies,  and  the  right  of  property  shall  be  there  tried,  upon  an  issue 
made  up  in  the  same  manner  and  under  the  same  regulations,  restrictions, 
and  penalties  as  are  provided  for  the  trial  of  claims  to  proj^erty  levied  on 
by  execution. 

§3746.  (3692.)  Claira  to  personalty y  where  tried.  When  any  executor, 
administrator,  guardian,  or  other  trustee,  shall  advertise  to  sell  any  per- 
sonal property  as  the  property  of  his  testator,  intestate,  ward,  or  cestui  ^^l^^^'^-'^^^' 
qiie  trust,  and  the  same  shall  be  claimed  on  oath,  and  the  claim  affidavit 
shall  have  been  filed  and  served,  as  required  in  the  first  section  of  this 
Chapter,  it  shall  be  the  duty  of  the  Ordinary  to  transmit  such  claim 
affidavit  to  the  Superior  Court  next  to  be  held  afler  such  claim  is  filed 
in  the  county  where  such  executor,  administrator,  guardian  or  trustee 
resides. 

§3746.  (3693.)  Claim  jpostiwnes  sale.  When  a  claim  has  been  inter- 
posed, as  provided  in  the  preceding  sections,  the  sale  of  the  property 
advertised  and  claimed  shall  be  postponed  until  after  the  termination  of 
the  claim  case. 

General  Note.— Exceptions  by  clnimant  after  issue  joined:  1  Kelly.  559.  Plaintiff  inn.. m. 
need  not  produce  the  judgment  on  which  it  is  founded:  6  Ga.,  410.  Inadequacy  of  price — when 
claimant  cannot  show  :  6  Ga.,  515.  Plaintiff  may  prove  judgment  fraudulent:  7Ga..  377;  23  Ga., 
597.  Possession  as  evidence  of  fraud:  8Ga.,  49;  of  title:  30  Ga.,  682.  Sayings  of  claimant  as  reF 
pestcc:  8Ga.,  258;  26  Ga.,  283.  Vendor's  lien  cannot  be  set  up  and  asserted  by  claim  :  8  Ga..  258. 
Nor  can  claimant  invoke  mechanic's  lien  to  support  his  title:  22  Ga.,  563.  Claimant  may  hire  the 
property  claimed:  8Ga.,  354;  Avhere  claimant  is  feme  covert:  Jb.  Title  in  third  person:  SGa.. 
556;  19  Ga.,  545.  Evidence  as  to  fraud  in  procuring  discharge  in  bankrupt  Cotirt:  9  Ga..  9.  Claim 
laws  are  cumulative  and  permissive:  9  Ga.,  23.  Where  plaintiff  in  execution  had  been  dead  four 
years  and  his  estate  was  unrepresented  before  the  Cottrt:  9  Ga..  325.  Claimant  estopped  by  what: 
10  Ga.,  370;  14  Ga.,  113;. 16  Ga.,  492;  29  Ga.,  6%.  Where  issue  of  payment  of.n.fa.  is  found  against 
claimant:  12  Ga.,  212.  Trover  barred  by  trial  of  claim,  when:  KHtkt..  493;  30  Ga..  79.  Right  of 
claimant  to  rule  sheriff:  16  Ga.,  542.  Withdrawal  of./?. /a,  by  sheriff:  19  Ga.,  161,  404,  545.  Proof  of 
notes  corresponding  to  the  description  of  those  on  which  the  judgment  is  founded :  19  Ga..  404. 
Where  both  parties  claim  under  same  third  person:  19Ga.,  545;  30  Ga.,  539.  What  interest  will 
support  a  claim  :  20  Ga.,  r48 ;  30  Ga.,  450.  Sheriff's  return  on  .^.  fa. :  20  Ga..  204 ;  31  Ga.,  6S4 ;  40  Ga., 
302.  Sayings  of  defendant  in .;?.  fa.  against  his  interest  and  before  suit :  20  Ga..  210.  240.  676 :  2i^  Gix .. 
170.  Judgment  in  favor  of  claimant  estabPishing  copy  deed:  20  Ga..  383.  Jtidgment  in  iavor  of 
claimant  against  representatives  of  defendant  in  claim  f.  fa.:  20  Ga..  14S,  204.  210.  240.  3SS.  429. 
Fraudulent  attempt  to  run  off  property  subject  to ./?'.  fa.  :  20  Ga.,  429.  iHx'ision  of  title  in  claim  case 
is  estoppel  in  ejectment:  21  Ga.,  143.  Claimant  may  prove  insolvency  of  lirm  at  date  of  mortgage: 
21  Ga.,  395.  Judgment  of  foreclositre  does  not  bar  claimant  from  attack  on  mortgage:  22  Ga..  34S. 
What  prevents  non-suit:  22  Ga.,  348.    Bill  by  claimant  to  land  against  parties  out  of  county:  23 
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Itn.,  597.  Susr.srostion  thnt  in  claim  oaso?  tho  l;nA-  should  rc?trii't  tho  invo?ti,e,-!ition  to  the  claimant's 
tide:  •25lia.,;vv\  Whore  parties  ^subuiitlod  issno  to  tho  Court,  otloct  of  its  decision :  2Utla..  6%. 
tviiloiu-o  as  to  previous  levy:  oO  t«a.,  ;v'\  Claiu\ant  inni>cent  party,  when  :  oO  (.i.i..  [<U.  AVhoro  the 
Miortj:ai:e  wns  toreolosed  within  the  twelve  montlis' oxenipliou  ot'adniinistra tor  tVoni  suits  :  30  (xa., 
TlH>.  What  eharjros  purchaser  with  ntUice  of  fraud  in  transfer  of  clainied  properly:  32  t^a.,  153. 
Pnu'tieo  where  tho  Court  rejects  plaintiff's  .//./".r,  .•  oTCva..  12.  liien  given  on  faith  of  claimant's 
i!tatomont5  :  3i>  Ga.,  1.  Claimant  may  i^lead  certificate  of  bankruptcy,  when  :  30  G:\.,  ()4,  In  a.  claim 
case  where  tho  defendant  in  .tr./o.  is  in  possession  at  the  date  of  the  levy,  the  claimant  cannot 
liofoat  tho  plaiutitf  in  ri.  /a.  by  showing  title  in  a  tliird  person  not  a.  party  to  tho  record  :  43  Cla ..  393. 
>oo.  also,  -io  Ga.,  L'13.  -'20.  (93.  When  there  is  a  levy  of  attaclnnent  and  claim,  claimant  n\ay  move 
to  dismiss  attachment:  llines  »•«.  Kiml)all.  January  term,  1873.  See.  alsi\  Cox  V'*.  Cox,  January 
term.  1ST3;  Farrar  r*-.  Marshall,  2b.;  Murtin  vs.  Kohu.  lb.  Sec  llulo  Ko.  13,  and  11  Ga.,  19(3;  also, 
Rules  2sos.  14  and  15. 
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CHAPTER  I. 


GENERAL   PRINCIPLES. 


Section. 

3747.  Ub.iect  of  evidence. 

3748.  Sundry  definitions. 

3749.  Mental  conviction. 

3750.  .Same  rules  in  all  Courts  and  cases. 

3751.  Matters  judicially  recognized. 


Section. 

3752.  Presumptions  of  haw  and  fact. 

3753.  Estoppels. 

3754.  Prima  facie  presumptions. 

3755.  Number  of  witnesses  necessary. 


§3747.  (3694.)  Object  of  evidence.  The  object  of  all  legal  investiga- 
tion is  the  discovery  of  truth.  The  rules  of  evidence  are  framed  with  a 
view  to  this  prominent  end — seeking  always  for  pure  sources  and  the 
highest  evidence. 

.  §3748.  (3695.)  Simdry  definitions.  Competent  evidence  is  that  which 
is  admissible,  ^vjficient  evidence  is  that  which  is  satisfactory  for  the  pur- 
pose. Camidative  evidence  is  that  which  is  additional  to  other  ah-eady 
obtained.  Direct  evidence  is  that  which  immediately  points  to  the  ques- 
tion at  issue.  Indirect^  or  circtimstantial  evidence^  is  that  whicJi  onjy 
tends  to  establish  the  issue  ])y  proof  of  various  facts^  sustaining  by  their 
c'onsistency,  the  hypothesis  clainied.  Presumptive  evidence  consists  ♦of 
inferences  drawn  by  human  experience  from  the  connection  of  cause  and 
effect,  and  observations  of  human  conduct. 
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General  principlefl. 


§3741).  (Z(}9C).)  Amount  of  'nwnldl  rx/avidion.  Moral  uiu]  roa.sonaMo 
certiiiiity  is  all  that  (;a)i  b(M!Xj)(;(;l('(]  in  l('<^al  iiivoHlijfation.  In  all  ^'ivi! 
i'iiHVH  the  })r(!j)on(lc;ran(;c  of  testimony  is  considcrcMl  suflicieiit  to  prodnco 
mental  eonvietlon.  In  criminal  caH(!S  a  ^r(;at(*r  Htrength  of  mental  (X>n- 
viction  is  held  necessary  to  justify  a  verdict  of  guilty. 

Doctrino  of  rcjisonablc  doubts— (not  rxKiro  vuanio  conjecture  or  posHihility  of  the  wnnr.nnfc  of 
the  accused:)  (5  Om.,  27');  K;h!ir;;-(!  tliiit  "a  r<!;iHon;ii)!R  doubt  was  wh(;re  it  was  doiibU'ui  \vfieth<:r  .i 
homi(Mdc  hnd  been  eoimnittiid,  jiud  if  coiritnitfeil  wfieth'jr  the  Mccuscd  \v«m  the  flb«yer,"  error:'  10 
(ifii..  101  ;  (tbis  doctrine  extends  to  e;ises  of  every  dcj<ree:j  IH  (iji,.,  2*'i\  ;  Cjuries  inu.-ft  not  five  tb»-ir 
verdict  jiRiiinst  the  d(;fi'rid;int  without  r)I;i,in  ;uid  in;triifest  i>roof  of  his  j^uilt — wliere  there  i.s  doubr, 
the  couseciuence  shouhl  be;  :ic(|iiitt;ii  :)  zlOii;!.,  I'iO;  22  (bi.,  2)2;  'Z'.Hiu.,  ■i'-',.',:  ''the  Mtatenient  of  the 
effect  that  ii  re;ison!ibi(!  dou))t  should  liiive  on  the  jury's  fiiulin^'-  is  not  an  (-xrdaniition  'A:)  20  Oj., 
15();  (juries  cannot  >?()  beyond  the  evidence  to  niise  (bnibts  in  their  minds  as  to  the  Kuiltt>fthe 
nccused:)  ff>.;  (ciise  of,  what  is:)  21  (bi.,  ob");  (room  for,  wher(!  the  prtjof  in  fivor  ofa  defendant  ]■' 
stronger  than  tl\at  against  liim  :)  24  (bi,.,  427:  (what  is,  a,s  to  defencbint's  {/ul/t :)  20  dn.,  4:>i:  ^ir  i- 
error  in  giving  tlie  biw  of,  for  the  Judge  to  tell  the  jury  that  reasonable  <loubtH  usually  arise  from 
either  wa,nt  of  evidence  or  conflict  of  evid(!nce,  in  what  case:)  30  Oa.,  HtiO;  ''as  to  rolor  oi'  flefV-n- 
dant:)  33  (b'l.,  4;  (matters  of  fact  are  i)r()ven  l>y  ma,teria4  evidence  alone,  and  the  most  that  can  be 
attirmed  of  such  things  is  that  there  is  no  reasonable  doubt  conccirning  them  :^  .'i.3  Ga.,  2o7:  'the 
question  is  not  whether  it  be  possible  that  the  conclusion  to  which  the  proof  points  may  be  false. 
but  whetluu-  there  is  sufficient  testimony  to  satisfy  the  mind  and  conscience  :)  //>.  .•  'if  the  degree  of 
conviction  be  such  that  one  would  not  hesitate  to  act  upon  it  in  matters  of  the  highest  concern  and 
importance  to  his  own  interest,  it  is  sufficient:)  Ih.  ,•  (it  is  incumbent  on  the  State  to  prove  every 
accusation  it  makes — the  testimony  must  convince  the  understanding  beyond  a  reasonable  doubt :) 
37  Cla.,  191;  ("if  from  <iuv  cause  you  have  doubts  of  the  innocence  of  the  ac(Uised,"  too  sweepin.'-  a 
charge:)  38  Ga.,  491.  Error  in  tlie  Court  to  charge  that  the  evidence  should  be  cl^ar  and  e,rf>lir:it. 
It  is  sufficient  that  the  jury  should  be  satisfied  of  the  fact:  7  Ga..  4G7.  What  "  i)reponderance '' 
required:  25  Gra.,  557.'  See,  also,  O'Neal  vs.  State,  January  term,  1873;  Jones  vs.  State,  lb. ;  Peter- 
son vs.  State,  lb. 

§3750.  (3697.)  Same  rules  in  all  Courts  and  cases.  Generally,  the 
rules  of  evidence  are  the  same  in  all  the  Courts  of  this  State,  and  u^xm 
every  trial  the  exceptions  exist  only  by  express  statute. 

§3751.  (3698.)  Matters  judicially  recognized.  The  existence  and  terri- 
torial extent  of  States,  their  form  of  government,  and  symbols  of  nation- 
ality, the  laws  of  nations,  and  general  customs  of  merchants,  the  admiralty  ^4^75^  ^sio, 
and  maritime  Courts  of  the  world  and  their  seals,  the  political  Constitu-  3^-^- 
tion  and  history  of  our  own  Government,  as  well  as  the  local  divisions  of 
our  OAvn  State,  the  seals  of  the  several  departments  of  the  Government  of 
the  United  States,  and  of  the  several  States  of  the  Union,  and  all  similar 
matters  of  public  know^ledge  are  judicially  recognized  without  the  intro- 
duction of  proof. 

Corporation;  14  Ga.,  327.  Legal  existence  of  foreign  corporation  not  judicially  recognized  :  27 
Ga.,  77.  Charter  by  General  Assembly,  judicially  recognized:  31  Ga.,  69.  Rebuilding  of  W .  tt  A. 
R.  R.  by  General  Wilson,  etc.:  39  Ga.,  609.  Public  history:  44  Ga.,  302.  See  McLean  vs.  Clark, 
July  term,  1872. 

§3752.  (3699.)  Presumptions  of  laiv  and  fact.  Presumptions  are  either 
of  law  or  of  fact.  The  former  are  conclusions  and  inferences  which  the 
law  draws  from  given  facts.  The  latter  are  exclusively  questions  for  the 
jury,  to  be  decided  by  the  ordinary  test  of  human  experience. 

Pi-esumption  of  performance  of  official  duty:  1  Kelly  3,  279;  6  Ga..  188,  494;  22  Ga.,  423;  32  G;i.. 
114;  36  Ga.,  442;  39  Ga.,  22;  45  Ga.,  414.  Presumption  that  every  man  performs  his  social  and  legil 
duties:  1  Kelly,  3;  43  Ga.,  464.  Presuaiption  as  to  date  of  execution  of  instrument :  1  Kelly.  3;  20 
Ga.,  429;  payment  of  judgment  twenty  years:  10  Ga.,  178;  36  Ga.,  388;  Doe  ex  dem.  Willingham  r-. 
Roe  &.Long,  January  term,  1873.  Presumption  of  constitutionalitv  of  an  Act  of  the  Legislature  :  9 
Ga.,  253;  16Ga..  102;  13Ga..  83;  34Ga.,  309;  SoGa.,  124;  44  Ga.,  77,  649.  Presumption  of  injury 
■where  right  is  withlield:  16  Ga.,  2.  Presumption  as  to  alteration  in  instrument:  17Ga.,  5-3S:  ol 
Ga.,  371 ;  45Ga..  538;  as  to  date  of :  20  Ga.,  430.  As  to  value  of  property  sold  at  regular  sale:  20 
Ga.,  210.  Presumption  either  of  law  or  fact  may  be  rebutted:  20  Ga.,  480.  Presumption  by  civil 
and  common  law  as  to  the  duration  of  life  of  person:  24  Ga.,  494.  Presumption  of  conscious  guilt 
from  escape:  25  Ga.,  527.  Where  unmarried  son  lives  with  his  father:  25  Ga..  28.  Collection  "f 
money  by  sheriff:  29  Ga.,  67.  Men  presumed  to  intend  that  which  they  have  the  right  and  p.>wer 
to  do  rather  than  that  which  is  beyond  their  right  and  power:  29  Ga.,  374.  Of  acquiescence  in 
injury :  30  Ga.,  946.  Employment  for  year  :  30  Ga.,  423.  Credit  upon  note  :  30  Ga..  S2^*.  Charge  of 
Court  as  to  presumptions:  31  Ga.,  641.  Presumption  of  good  character:  31  Ga..  331.  Presumpiir-n 
from  charge  upon  books  of  account:  31  Ga.,  346.  Presumption  where  notes  are  of  the  same  date 
with  bill  of  sale  and  are  cut  from,  the  same  paper:  33  Ga.,  159.  Return  of  warrant  of  survey:  ,>3 
Ga.,  21i6.  Authoritj' to  sign  as  agent :  39  Ga..  5S6.  That  the  common  law  is  in  force  in  foreign 
States:  41  Ga.,  784;  43  Ga.,  461.  Presumptions,  qiiestions  for  the  jury:  41  Ga..  641.  See.  also, 
McLean  v".  Clark.  July  term,  1872;  Nelson  rs-.  C.  R.  R.  c\:  B.  Co.,  January  term.  1873;  Lee  r<?. 
Clements,  lb. ;  Mobley  vs.  Breed,  lb. :  Roe  ct  McKee  vs.  Doe  A:  McKee,  lb.  See  note  to  section  3758.* 

*It  hae  not  been  attempted  in  this  note  to  include  such  prestxmptions  as  are  mentioned  in  vari- 
ous sections  of  this  Code. 
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§-~)753.  (37(X>.)  Estoppels.  Presiiniptions  of  law  are  sometimes  con- 
cliisivo,  nnd  an  averment  to  the  contrary  will  not  be  Jillowed.  These  are 
termeil  e^topjvls,  and  are  not  generally  fayored.  Among  these  are  the 
pn-^umptions  in  fayor  of  a  record  or  judgment  imreverseii  ;  of  the  proper 

>22Si.  iHSis.      eondiiet  of  Courts  and  j  udicial  officers  acting  within  their  legiti mate  sphere ; 

^J^'  .T?)J-  5J^'  of  other  officei-s  of  the  law  after  lapse  of  time  has  rendereii  it  dangerous  to 
,o^-  .  ^^,^^,.^^  ^^^^  inyestig-ation  of  their  acts  in  regard  to  mere  formalities  of  the 
law :  of  ancient  deeds,  and  other  instruments  more  than  thirty  years 
old,  when  they  come  from  the  proper  custody,  and  possession  has  been 
hohl  in  accordance  with  them  ;  recitals  in  deeds,  except  payment  of 
purchase  money,  as  ag*ainst  the  grantor  acting  in  his  own  right,  and  sui 
juris  and  his  privies  in  estate,  blood  and  in  law;  the  landlord's  title, 
a>  against  his  tenant,  while  tenant  in  possession ;  solemn  admissions 
made  in  judicio,  and  other  admissions,  upon  which  other  parties  have 
acted,  either  to  their  own  injury  or  the  benefit  of  the  persons  making 
the  admissions,  and  similar  cases  where  it  would  be  more  unjust  and  pro- 
ductive of  more  evil  to  hear  the  truth  than  to  forbear  the  investigation. 

Estoppel  by  failure  to  give  notice  of  title  :  1  Kelly,  392;  9  Ga.,  23  ;  24  Ga.,  150  :  31  Ga.,  544' 
33  Ga..  9:  3S  Ga.,  597:  41  Ga.,  162.  "Proper  conduct  of  judical  officers:"  1  Kelly  3,  279;  6 
Ga..  IS*^.  494;  22  Ga.,  423;  32  Ga.,  114:  36  Ga.,  442;  39  Ga.,  22;  45  Ga.,  414.  Estoppel  must  be  spe- 
cially plead:  10  Ga.,  265.  Not  generally  favored  :  10  Ga..  271.  Recital  of  fact  in  legislative  Act: 
11  Ga..  46(X  Admissions  acted  on  :  12  Ga.,  53 ;  13  Ga..  516;  23  Ga.,  521 :  29  Ga.,  312;  30  Ga.,  722;  38 
Ga.,  45S  ;  39  Ga.,  617  :  40  Ga.,  184.  Estoppel  by  acts  inducing  purchase :  16  Ga.,  593 ;  29  Gn.,  312.  Es- 
toppel inpaiv  :  17  Ga.,  449.  Admissions  not  amounting  to  :  lb.  Eifect  of  our  registry  acts,  on  doc- 
'  trine  of:  18  Ga.,  181.    Doctrine  of  estoppel  does  not  apply  unless  thereby  injury  to  one  partj'  or 

advantage  to  another:  20  Ga.,  600.  Estoppel  by  acquiescence:  21  Ga.,  187  ;  23  Ga.,  249;  30  Ga„  780; 
39  Ga.,  3S1,  672  ;  42 Ga.,  209.  Estoppel  must  be  reciprocal :  23  Ga.,  528.  Estoppel  by  inducing  another 
to  convey  property :  32  Ga.,  53.  By  submission  to  arbitration :  42  Ga.,200.  Trustee  or  executor 
cannot,  after  accepting  trust,  set  up  title  adverse  to  trust :  45  Ga.,  100.  See.  also,  45  Ga.,  45(3,  483,  493, 
531.  533,  and  Grim  rw.  Crawford.  January  term.  1873.  As  to  estoppels  by  judgments,  deeds,  etc.,  see 
notes  to  sections  cited  in  margin. 

§3754.  (3701.)  Prima  facie  presumptions.  Other  presumptions  of 
law,  such  as  of  innocence,  and  in  some  cases  of  guilt,  of  continuance  of 
life  for  seven  years,  of  a  mental  state  once  proved  to  exist,  and  all  simi- 
lar presumptions  may  be  rebutted  by  proof. 

Continuance  of  life  for  seven  years:  1  Kelly,  538;  26  Ga.,  582;  39  Ga.,  479.  State  of  mind:  7 
Ga.,  4S4;  11  Ga.,  338. 

§3755.  (3702.)  Number  of  icitnesses  necessary.  The  testimony  of  a 
single  witness  is  generally  sufficient  to  establish  a  fact.  Exceptions  to 
this  rule  are  made  in  specified  cases ;  such  as  to  convict  of  treason  or  per- 
JTuy,  in  any  ca.se  of  felony  where  the  only  witness  is  an  accomplice,  and 
to  rebut  a  responsive  statement  in  an  answer  in  equity — in  these  cases 
(except  in  treason)  corroborating  circumstances  may  dispense  with  another 
witness. 

Accomplice :  8  Ga.,  408 ;  34  Ga.,  502 ;  43  Ga.,  197;  44  Ga.,  209. 
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Article  1.— General  rulcw. 


ARTICLE  I. 


G  E  N  P:  R  A  T.     K  U  L  K  S. 


Section. 

87o(),  Must  bo,  relevant. 

3757.  Clmrnc'ter  and  conduct  of  parties. 

3758.  Burden  of  proof, 

3759.  Chanpins  onus. 
3700.  Best  evidence. 

37(51.  Primary  and  secondary  evidence. 

37(52.  AVritteu  evidence. 


Spxtiojt. 
37():'>.  (V)pios  of  will-'  and  record.". 
37*;  1.  Officers  de  /nrto. 
37»J5.  Inscription.s  on  monuments,  etc. 
37GG.  Otiier  exceptions. 
37()7.  Secondary  evidence. 
37(^)8.  Dcicrees  therein. 
37(51).  Existence  of  original. 


§3756.  (3703.)  3Iud  be  relevant.  The  evidence  must  relate  to  the 
questions  being  tried  by  the  jury,  and  bear  upon  them  either  directly  or 
indirectly.     Irrelevant  matter  should  be  excluded. 


Prohnta  to  correspond  with 
24  Ga..  590;  25  Ga..  228,  714;  28 
714^   Relevancy — how 
in.fijrence  concerni 
1(1    .^IrrelevantJifftrtter 


legrttn — variance  between:  9  Ga.,  449;  12  Ga.,  45  ;  15Ga..  300; 

89 ;  ;i5  Ga..  66 ;  39  Ga..  50.    Rule  .stated :  17  Ga.,  295.  420  ;  2-5  Ga., 

9  Ga.,  569.    Facts  admi.?sible,  if   the  jury  may  or  may  not  dra\7 

relevant  to  the  is.sue  :    20  Ga.,  15.     "  Indirectly  :"   27  (ra.,  444;  41  (ia., 

20  Ga.,  359;  22  Ga.,  269,  563;  24  Ga.,  590;  26  Ga.,  194;  27  Ga.,  28<5 ;  'Si  Ga., 


(3704.)   Character  and  conduct  of  j^arties.    The  general  charac- 
ter of  the  parties,  and  especially  their  conduct  in  other  transactions,  are 
irrelevant  matter,  unless  the  nature  of  the  action  involves  such  character 
»and  renders  necessary  or  proper  the  investigation  of  such  conduct. 

Character— evidence  as  to :  12  Ga.,  591 ;  16  Ga.,  7;  18  Ga.,  17,  496 ;  28  Ga.,  277  ;  32  Ga.,  130:  43  Ga., 
89,  239,  521.    Irrelevant  in  this  case:  32  Ga.,  130.    Presumption  of  good  character:  31  Ga.,  331. 

§3758.  (3705.)  Burden  of  proof.  The  burden  of  proof  generally  lies 
upon  the  party  asserting  or  affirming  a  fact,  and  to  the  existence  of  whose 
case  or  defense  the  proof  of  such  fact  is  essential.  If  a  negation  or 
negative  affirmation  be  so  essential,  the  proof  of  such  negative  lies  on  the 
party  so  affirming  it. 

Improper  separation  of  jury :  5  Ga.,  86.    As  to  insanity :   7  Ga.,  484.    As  to  sanity  of  testator: 

,  11  Ga.,  338 ;  27  Ga.,  593.    Suit  by  tradesmen  against  guardian  for  goods  furnished  ward  :    11  Ga..  607. 

[n  surcharging,  etc.,  a  stilted  account:   11  Ga.,  658.    Presumption  as  to  contract  for  rent:   12  Ga., 

21.    As  to  carent  of  will :  14  Ga.,  597.    As  to  dormancy  of  judgment :  20 Ga..  225.     Onus  as  to  trans- 

}r  of  note:  20Ga..  477:   25  Ga.,  600.    Lies  upon  the  affirmative:   20  Ga.,  479;   30  Ga.,  612.    Upon 

laintiff  generally :  23  Ga.,  145.    Authority  of  one  partner  to  execute  note :  23  Ga.,  170.    Such  party 

ititled  to  open  and  conclude  :  24  Ga..  211 ;  28  Ga.,  271.    As  to  killing  of  cattle  by  railroad  :  2S  Ga., 

17.    In  action  against  common  carrier:  28Ga..  543;   34Ga.,  315;  3S  Ga..  32.    AVrongfully  suing  out 

ttachment :  29  Ga.,  64.    In  attachment  cases  ;  29  Ga.,  642.    In  application  for  dower  :   39  Ga.,  195. 

lS  to  genuineness  of  deed  :  39  Ga.,  550.    Traverse  of  sheriff's  returns  :  40  (.^a.,  ^S;  A.  A:R.  R.  Co.  r«. 

7ord,  January  term.  1873;   Lee  vs.  Clements,  lb;    Mobley  u*?.  Breed,  lb.    See,  also,  note  upon 

'ivdev  of  argument  which  follows  immediately  after  section  3249. 

;3759.  (3706.)  Changing  onus.  What  amount  of  evidence  will  change 
the  onus  or  burden  of  proof,  is  a  question  to  be  decided  in  each  case  by 
the  sound  discretion  of  the  Court. 

§3760.  (3707.)  Best  evidence.  The  best  evidence  which  exists  of  the 
fact  sought  to  be  proved  must  be  produced,  unless  its  absence  is  satisfac- 
torily accounted  for. 


On  this  rule — its  application; 
January  term,  1873. 


9  Ga..  471 ;  14  Ga.,  185 ;  20  Ga.,  365 ;  36  Ga.,  454 ;  Mobley  1-5.  Breed, 


§3761.  (3708.)  Prima/ry  and  secondary  evidence.  Primary  evidence  is 
such  as  in  itself  does  not  indicate  the  existence  of  other  and  better  proof. 
Secondary  evidence  is  such  as  from  necessity  in  some  cases  is  substituted 
for  stronger  and  better  proof. 

§3762.  (3709.)    Written  evidence.     Written  evidence  is  considered  of 
higher  proof  than  oral,  and  in  all  cases  where  the  parties  have  reduced  ^^57^  ^l,) 
their  contract,  agreement,  or  stipulation  to  writing,  and  assented  thereto, 
it  is  the  best  evidence  of  the  same. 

Rule  stated  and  applied :  12  Ga.,  45;  26  Ga.,  241 ;  30  Ga.,  121 ;  43  Ga.,  167, 190. 
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§376o.  (3710.)  Wills  and  rrcor(l<i.  Copies  of  records  of  jiulickl  pro- 
ceotlinirs,  ami  wills  admitted  to  probate^  are  admitted  as  primary  evidencej 
when  properly  authentieated.  In  all  other  cases  a  copy  is  secondary 
evidence. 

^o7G4.  (3711.)  Officer  (Ic  facfo.  An  officer  r^c/c? c/o  may  be  proved  by 
his  acts,  withont  the  production  of  his  commission  or  appointment. 


|?243i  2433, 


{129. 


I3S32. 


Stated  in21Ga..  217. 

§o7G5.  (3712.)  Inscrl2)tions  on  monuments,  etc.  Inscriptions  on  walls, 
monuments  and  other  fixed  objects^  may  be  proved  by  copies  established 
as  such. 

§376G.  (3713.)  Other  excejjtions.  Other  cases  of  necessity  or  manifest 
convenience,  resting  on  like  principles  of  reason  and  justice,  may  be 
made  exceptions  to  the  general  rnle. 

§37()7.  (3714.)  Secondanj  evidence,  when  admitted.  In  order  to  admit 
secondary  evidence,  it  must  appear  that  the  primary  evidence,  for  some 
sufficient  cause,  is  not  accessible  to  the  diligence  of  the  party.  This  show- 
ing is  made  to  the  Court,  who  will  hear  the  party  himself  on  the  question 
of  diligence  and  the  inaccessibility  of  the  p'/mar^/  evidence. 

Piule  stilted:  6(Ta.,188;  21  Gn.,  217;  does  not  apply— when:  29  Ga.,  207.  Diligence  and  inac- 
cessibility :  10  G  a..  253;  12  Ga..  125  ;  13Ga..40<):  14Ga.,  185;  24Ga.,  265;  26Ga.,  537;  29Ga.,529; 
41  Ga..6(.i9:  42  G;i.,  462,  562.  Secondnry  evidence  introduced  without  objection:  20  Ga./BOO.  See, 
also.  Brown  vs.  Tucker,  January,  term,  1873. 

§3768.  (3715.)  Degrees  therein.  There  are  degrees  in  secondary  evi- 
dence, and  the  best  should  always  be  produced.  Thus,  a  duplicate  is 
better  than  a  copy,  and  an  examined  copy  than  oral  evidence. 

Best  always  produced:  6  Ga.,  188.    Degrees  in  such  evidence:   24  Ga.,  345.  Stated  in  36  Ga., 454. 

§3769.  (3716.)  Existence  of  origincd.  The  existence  of  a  gennine  orig- 
inal is  essential  to  the  admissibility  of  a  copy.  The  amount  of  evidence 
to  show  such  existence,  must  vary  with  the  circumstances  of  each  case. 
Where  no  direct  issue  is  made  upon  the  fact,  slight  evidence  would  be 
sufficient. 

Copy,  when  admissible:  6  Ga.,  188.  530;  27  Ga.,  58  ;  29  Ga.,  294;  30  Ga.,  619;  39  Ga..  232.  Copy  of 
advertisement  oCsnle  ;  6  Ga.,  530;  30  (x.n.,  696.  Evidence  of  copy  of  lost  written  agreement  between 
attorneys:  Rule  No.  21.  See,  also,  llules  Nos.  42  and  43,  and  notes  thereon  under  the  head  of 
Deeds  and  Grants. 


ARTICLE  II. 


OF     II  E  A  E  S  A  Y . 


Setttov. 

3770.  Jlenrsny  evidence. 

3771.  Sometimes  original  evidence. 
.3772.  J'odigree. 

3773.  Ji'^H  (jcnt'K. 

3n4.  Declarations  of  persons  in  possession. 

.37T5.  ]>ccl  a  rations  of  conspirators. 

3776.  ijf  deceased  persons. 


Section. 

3777.  Books  of  account. 

3778.  Matters  of  public  interest. 

3779.  7\ncient  documents. 

3780.  Ancient  bountiaries  and  landmarks. 

3781.  Dying  declarations. 

3782.  Testimony  of  witnesses.      ^ 


§3770.  (3717.)  Hearsay  evidence.  Hearsay  evidence  is  that  wdiich 
does  not  derive  its  value  solely  from  the  credit  of  the  witness,  but  rests 
mainly  on  the  veracity  and  competency  of  other  persons.  The  very  nature 
of  the  evidence  shows  its  weakness,  and  it  is  admitted  only  in  specified 
ca.ses  from  necessity. 

What  is  hearsay  :  14  Ga.,  124.    Inadmissibility  of:  22  Ga.,  403. 

§3771.  (3718.)  Sometimes  original  evidence.  When,  in  a  legal  investi- 
gation, information,  conversations,  letters  and  replies,  and  similar  evi- 


PART  III.— TITLE  X.— CllAPTEU  J  I.  665 

Hearsay. 


dence,  are  facts  to  cx[)]aln  fondiuit  aiul  ascertain  motives,  they  are  admit- 
ted in  evidence,  not  as  hearsay,  but  as  ori<.nnal  (;viderH;c. 

llei)ly— to  cxr)liiin  conduct:  2[)  Cvi.,lVl. 

§o772.  (o711).)  iW/V//vY^^  /una  provcjl.  VvaW'^vcm,  irK;liidIii;^  (V-rccnt^ 
relatioiisliij),  hirth,  marriage  and  (k;ath,  may  he  provcMl  either  hy  the  dec- 
larations of  deceased  persons  related  hy  blood  or  marria^^e,  or  by  geiK-ral 
repute  in  tlie  family,  or  by  genealogies,  inscri[)tions,  ^'family  trees,"  and 
similar  evidence. 

Pedigree,  birth,  relationsliip,  race  :  9  (hi.,  539;  39  Ga.,  2a2. 

§3773.  (3720.)  Ren  (jed(je.     Declarations  accompanying  an  act,  or  so  ,,.^^^^ 
nearly  connected  therewith  in  time  as  to  be  free  from  all  susj)icion  of 
device  or  afterthought,  are  admissible  in  evidence  as  part  oi'  res  fjesf/p.. 

In  criminal  cases:  1  Kelly,  222;  5Ga.,  85;  7Ga.,  373:  l]Ga„615;  15Ga.,121;  l8Gn.,  G-'i-o:  23 
Ga.,  194 :  25  Gn.,  39(5 :  26  Ga.,  281  •  27  Ga.,  287 ;  28  Ga.,  254 ;  29  Ga.,  430 ;  30  Gn .,  41 1  ;  32 Ga .,  672  ;  'M  Ga.. 
208:  43Ga.,197;  Hall  v^'.  State.  January  term,  1873.  In  civil  cjiscrs:  3Kelly,513;  4  Ga..  98;  8  Ga.. 
421 ;  ]7  Ga.,  558,  624 ;  18  Ga.,  495, 635  ;  19  Ga.,  337,  404 ;  20  Ga.,  452,  589 ;  23  Ga.,  193  ;  26  Ga.,  332  :  27 
Ga.,  113:  28  Ga.,  93:  29  Ga.,  642;  30  Ga..  55,  361,  864  ;  32  Ga..  409;  33  Ga.,  539;  36  Ga.,  380;  38  Ga., 
409;  43  Ga.,  411;  45  Ga.,  644;  Neal  vs.  Patten,  July  term.  1872. 

§3774.  (3721.)  Declarations  of  persons  in  possession.    Declarations  of 
a  person  in  possession  of  property,  in  disparagement  of  his  own  title,  are  ^37^8. 
admissible  in  evidence  in  favor  of  any  one,  and  against  privies.     Dec- 
larations in  favor  of  his  own  title  are  admissible  to  prove  his  adverse 
possession. 

stated  in  3  Kelly,  513  ;  8  Ga.,  61,  201 ;  15  Ga.,  202;  17  Ga.,  303;  IS  Ga..  573;  19  G,t.,  167:  44  Gi., 
638.  Such  declarations  presumed  to  be  made  with  knowledge  of  legal  rights:  15G;i.,  565.  Title 
created  subsequently  to  the  declarations  :  22  Ga..  491.  The  privity  must  appear  beyond  a  reasona- 
ble doubt:  23  Ga.,  154.  What^  constitutes  privity:  29  Ga.,  374.  Where  party  has  two  titles  and 
disclaims  one;  declarations  of  privies  in  disclaimed  title  are  not  evidence  against  him  :  30  Ga., 
391.    See.  also,  Shipp  vs.  Wingfield,  July  term,  1872. 

§3775.  (3722.)  Declarations  of  conspirators.  After  the  fact  of  con- 
spiracy is  proved,  the  declarations  of  any  one  of  the  conspirators  during 
the  pendency  of  the  criminal  project,  are  admissible  against  all. 

Evidence  of  co-conspirators :  1  Kelly,  610 :  8  Ga.,  408 ;  17  Ga.,  536 ;  18  Ga.,  704 ;  20  Ga.,  681 ;  22 
Ga.,  399 ;  34  Ga.,  275. 

§3776.  (3723.)  Of  deceased  persons.  The  declarations  and  entries  of  a 
person,  since  deceased,  against  his  interest,  and  not  made  with  a  view  to 
pending  litigation,  are  admissible  in  evidence  in  any  case. 

Entries  against  interest:  33 Ga.,  239.     This  section  applies — when  :  41  Ga.,  426. 

§3777.  (3724.)  Books  of  account.     The  books  of  account  of  any  mer- Act  of  is43,  c. 
chant,  shop-keeper,  physician,  blacksmith,  or  other  person  doing  a  rega-  ^-  -"^• 
lar  business  and  keeping  daily  entries  thereof,  may  be  admitted  in  evidence 
as  proof  of  &uch  accounts,  upon  the  following  conditions  : 

1 .  That  he  kept  no  clerk,  or  else  the  clerk  is  dead,  or  otherwise  inac- 
cessible. 

Clerk  must  prove  the  books  :  13  Ga.,  510. 

2.  Upon  proof  (the  party's  oath  being  sufficient)  that  the  book  ten- 
dered is  his  book  of  original  entries. 

"  Original :"  1  Kelly,  231;  8  Ga.,  74. 

3.  Upon  proof  (by  his  customers)  that  he  usually  kept  correct  books. 

What  proof  required :  1  Kelly,  381 ;  8  Ga.,  74. 

4.  Upon  inspection  by  the  Court,  to  see  if  the  books  are  free  from  auv 
suspicion  of  fraud. 

Inspection  by  the  Court :  1  Kelly,  381 ;  8  Ga..  74. 

Gr.veral  Notr  on  this  Section.— Separate  sheets  containing  the  entries:  1  Kelly.  231.  Cred- 
ibility of  books  for  jury :  1  Kelly,  231 :  8  Ga.,  74.  Books  pcr^c  not  sutSoient  to  charge  the  defend- 
ant with  the  debts  of  third  persons:  8  Ga.,  74,  What  proof  sutlieient  where  books  had  been  lost  or 
destroyed  :  17  Gii.,  65:  IS  Ga.,  457;  when  mutilated  :  30G:1..  904.  If  the  witnesses  can  prove  the  ser- 
vices upon  which  the  account  is  based,  it  is  better  than  the  books :  IS  Ga.,  457, 693.  Evidence  only  on 
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the  jrround  that  there  i?  no  better  evidence  at  his  command:  20  Oa„  365,  Items  charaod  upon  re- 
port of  a  slave  who  did  the  work:  'Jo  Ita..  f^S'J.  llojisonableness  of  char,£res :  lb.  This  extends  to 
all  occupations  wliich  require  books  to  be  kept:  24  (t;v..  17.  Alterations  and  erasures  in :  2'i  (la., 
24.  Where  the  merchant  keeps  a  clerk  who  charjies  some  of  the  items:  27  Ga.,  3()(5.  Items 
barred  by  statute  of  limitations:  30  (.5a..  121.    Charges  of  goods  sold  "  per"  others  :  31  Ga.,  346. 

§3778.  (37*25.)  Matters  of  public  interest.  Hearsciy  evi(ience  as  to  dec- 
larations oi'  (.icvoasod  persons  as  to  ancient  riglits^,  and  made  before  the 
litiixation  arose,  are  admissible  to  prove  matters  of  pnblic  interest  in 
^\liieli  the  whole  community  are  supposed  to  take  interest  and  to  have 
knowledge. 
jggjy^  §3779.  (3726.)  Ancient  documents.    Ancient  documents,  purporting  to 

be  a  part  of  the  transaction  to  which  they  relate,  are  admissible  in  evidence. 

Without  proof  of  execution  :  1  Kelly.  551 ;  8  Ga.,  201  :  9  Ga.,  440;  31  Ga..  593;  33  Ga.,  565.  WiU 
(probate  being  defective:)  12  Ga.,  267.  What  instrument  admissible  as:  13Ga..  516;  23  Ga..  406. 
The  document  itself  must  be  produced  to  establish  its  age:  14  Ga.,  186.  Muniments  of  title:  29 
Ga.,  355. 

§3780.  (3727.)  Ancient  boundaries  and  landmarks.  Traditionary  evi- 
dence, as  to  ancient  boundaries  and  landmarks,  is  admissible  in  evidence, 
the  weight  to  be  determined  by  the  jury,  according  to  the  source  whence 
it  comes. 

Rules  as  to  boundaries:  7  Ga..  228  ;  16  Ga.,  141,  142;  20  Ga.,  190;  35  Ga.,  296. 

§3781.  (3728.)  Dying  declarations.  Dying  declarations,  made  by  any 
person  in  the  article  of  death,  who  is  conscious  of  his  condition,  as  to  the 
cause  of  his  death  and  the  person  Avho  killed  him,  are  admissible  in  evi- 
dence in  a  prosecution  for  the  homicide. 

Rule  stated  :  11  Ga.,  353;  24  Ga.,  297;  41  Ga..  484.  Whether  they  weremade  in  immediate  pros- 
pect of  death,  for  the  jury  :  11  Ga,.  353.  Of  belief:  22  Ga..  478.  Of  opinions  :  38  Ga..  50.  Only  in 
homicides  :  39  Ga.,  223.    When  admissible  :  43  Ga.,  239.    Evidence  of  bad  character  of  person :  3. 

§3782.  (3729.)  Testimony  of  ivitness  on  former  trial.  The  testimony 
of  a  witness,  since  deceased,  or  disqualified,  or  inaccessible  for  any  cause, 
given  under  oath  on  a  former  trial,  upon  substantially  the  same  issue  and 
between  substantially  the  same  parties,  may  be  proved  by  any  one  who 
heard  it,  and  who  professes  to  remember  the  substance  of  the  entire  testi- 
mony, as  to  the  particular  matter  about  which  he  testifies. 

Testimony  taken  down  in  a  brief  of  testimony,  and  verified  by  oath  of  one  who  heard  it :  12 
Ga.,  271.  "By  any  one  who  heard  it:"  14  Ga.,  242.  This  rule  permissive:  lb.  Where  such  testi- 
mony had  been  reduced  to  writing  and  agreed  on  as  correct  by  the  parties,  and  filed  under  the 
sanction  of  the  Court:  lb.  "Substance:"  27Ga.,  525.  Evidence  reduced  to  writing  on  motion  for 
new  trial — agreed  to  by  parties— approved  by  Judge — is  admissible  under  this  section:  39  Ga.,  75. 
See,  also,  28  Ga.,  19:  45  Ga.,  283. 

Gexkkal  Note.— Conversations:  6  Ga.,  365;  10  Ga.,  143;  12  Ga.,  505;  24Ga.,  590;  26  Ga.,  472, 
493.  Hearsay  as  to  tract  of  land  :  7  Ga..  228  ;  15  Ga..  194.  As  to  value  of  depreciated  bank  bills  : 
8  Ga..  114.  Insolvency:  13  Ga.,  !306.  Testimony  by  witness  that  he  understood  that  A  had  sold 
the  land  to  B  :  15  Ga.,  202.  Man's  general  characteras  to  treatment  of  slaves:  16  Ga.,  384.  Gen- 
eral reputation,  rumor,  etc..  admissible  :  20  Ga..  480.  Communications  between  persons  not  par- 
ties to  the  suit:  29  Ga.,  718.  Sayings  of  third  person  who  is  a  competent  witness:  32  Ga.,  488.  In- 
admissible to  prove  partnership  :  40  Ga.,  221. 


ARTICLE  III. 


OF   ADMISSIONS   AND   CONFESSIONS. 


Skctiox. 

3783.  Definition. 

3784.  Partie.-j  to  record. 

3785.  Real  parties  in  interest. 
378^5.  Of  .strangers. 

3787.  Of  agents. 

3788.  Of  privies. 

3789.  Admis.sion?!  improperly  obtained. 
37W.  Effect  of  .silence. 

3791.  Entire  conversation. 


Skctiox.  ** 

3792.  Weight  of  such  evidence. 

3793.  Confessions  must  be  voluntary. 

3794.  Under  promise  of  secrecy,  etc. 

3795.  Material  facts  discovered. 

3796.  Confession  of  conspirators. 

3797.  Confidential  communication. 
.3798.  Attorney  and  client. 

3799.  When  grand  jury  may  disclose. 


§3783.  (3730.)  Definitions.  Admissions  usually  refer  to  civil  cases ; 
confessions  to  criminal. 
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§3784.  (3731.)  PartleH  to  record.  TIjo  admlHsIoii  of  a  party  to  tlic 
record  is  adniissiljlc  in  evidence  vv lieu  offered  by  tlir;  other  side,  except  in 
the  following  (jases  : 

1.  In  case  of  a  mere  nominal  party  or  naked  trustee. 

2.  Where  there  are  several  ])arties  with  no  joint  interest,  the  admis- 
sions of  one  cannot  be  received,  unless  the  issue  is  of  such  a  character  that 
the  eHect  of  the  admission  can  be  restrained  to  him  alone. 

Joint  interest :  12  Oa.,  591. 

3.  The  admissions  of  any  trustee  before  he  is  clotlied  witli  the  trust. 

4.  Deii^ndants  in^.  /ct.  in  claim  cases,  after  the  pendency  of  litiga- 
tion. 

6Ga.,  365;  12  Ga.,  505. 

§3785.  (3732.)  Real  parties  in  interest.  The  admission  of  the  real 
party  in  interest  is  admissible,  though  he  be  not  of  record,  suljject  to  the 
exce|)tions  stated  above. 

§3786.  (3733.)  Of  Strangers.  The  admissions  of  third  persons, 
strangers  to  the  suit,  are  received  in  evidence — 

1.  When  the  party  refers  to  such  third  person  for  information. 

2.  Admissions  made  by  a  third  person  against  his  interest  as  to  a  fact 
collateral  to  the  main  issue  between  the  litigants,  but  essential  to  the 
adjudication  of  the  cause. 

3.  Statements  of  an  interpreter  where  from  any  cause  he  cannot  be 
sworn. 

Admissions  of  one  member  of  firm :  2  Kelly,  244.    The  general  rule :  24  Ga.,  164 ;  30  Ga.,  35,  55. 

§3787.  (3734.)  Of  agents.  The  admissions  of  an  agent  or  attorney 
in  fact,  during  the  existence  and  in  pursuance  of  his  power,  are  evidence 
against  the  principal. 

§3788.  (3735.)   Of  primes.    The  admissions  of  privies  in  blood,  privies 
in  estate,  and  privies  in  law  are  admissible  as  against  the  parties  them- 
selves, but  declarations  of  privies  in  estate,  after  the  title  has  passed  out  ^'^"  * 
of  them,  cannot  be  received. 

After  the  title  has  passed  out:  3  Kelly,  513;  8  Ga.,  201 ;  29  Ga.,  684;  32  Ga.,  688. 

§3789.  (3736.)  Admissions  improperly  obtained.  Admission  obtained 
by  constraint,  or  by  fraud,  or  by  drunkenness  induced  for  the  purpose, 
or  admissions  or  propositions  made  with  a  view  to  a  compromise,  are 
not  proper  evidence. 

Propositions  of  compromise:  6  Ga.,  213  ;  13  Ga.,  406;  16  Ga.,  27;  40  Ga.,  249.  This  rule  does  not 
applj'— when  :  6  Ga.,  213 ;  13  Ga.,  406.    See,  also,  McElrath  vs.  Haly,  January  term,  1ST3. 

§3790.  (3737.)  Effect  of  silenoe.  Acquiescence,  or  silence,  when  the 
circumstances  require  an  answer  or  denial,  or  other  conduct,  may  amount 
to  an  admission. 

Acquiescence  or  silence:  3  Kelly,  513;  21  Ga.,  552;  27  Ga.,  522  ;  29  Ga..  105.  430;  30  Ga..  714  ; 
Berry  vs.  Cooper,  March  term,  1864;  Dixon  V8.  Edwards,  January  term,  1873;  Johnson  vs.  State, 
lb.;  May  vs.  M.  &  B.  R.  R.,  lb. 

§3791.  (3738.)  Entire  conversation.  When  an  admission  is  given  in 
evidence  it  is  the  right  of  the  other  party  to  have  the  whole  admission 
and  all  the  conversation  connected  therewith. 

Rule  stated  :  26  Ga.,  472;  45  Ga.,  280.    See,  also,  Peterson  vs.  State,  January  term,  1S73. 

§3792.  (3739.)  Weight  of  such  evidence.  All  admissions  should  be 
scanned  with  care,  and  confessions  of  guilt  should  be  received  with  great 
caution.  A  confession  alone,  uncorroborated  by  other  evidence,  will  not 
justify  a  conviction. 

To  be  received  with  caution  :  2  Kelly,  30;  14  Ga.,  567.  Grade  of  admission?  as  cridence:  29 
Ga.,  443;  of  confessions:  43  Ga.,  484.    "  Uncorroborated:"  11  (jrn.,  2-6;  43  Ga.,  25'3 ;  45  Ga.,  44. 
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,  ?o70o.  (3740.)  Confession  must  be  vohmfarj/.  To  make  Ji  confession 
ailniisslhlo,  itniust  have  been  made  voluntarily,  Avitliont  beino;  induced 
by  another,  by  tlie  slightest  hope  of  benefit  orvemotest  fear  of  injury. 

"Volnnt»u-ily :"  11  Ga..  221?:  20  Ga.,  W:  45(>;i..  13.  See,  also,  Smith  vs.  State,  January  terra, 
1ST3:  Stalling^  r*.  St;ite.  //'..•  Eberhart  tw.  State,  lb. 

§3794.  (3741.)  Under  promise  of  sccreci/,  etc.  The  fact  that  a  confes- 
sion is  made  under  a  spiritual  exhortation,  or  a  promise  of  secrecy,  or  a 
ju'oniise  of  collatend  benefit,  shall  not  exclude  it. 

5^3795.  (3742.)  JLderial  facts  (tiscovcred.  Any  material  facts  discovered 
by  a  confession  by  a  ])risoner  may  be  proved,  and  the  fact  of  its  discov- 
ery, by  reason  of  such  information,  though  the  confession  is  rejected. 

§3796.  (3743.)  Confession  of  conspiratoys.  The  confession  of  one  joint 
oflfender  or  conspirator,  made  after  the  enterprise  is  ended,  is  admissible 
only  against  himself. 

Confessions  of  principal  in  first  degree  evidence  of  Avhat,  on  trial  of  principal  in  second  degree  : 
T  Ga.,  2.  Of  defendant  not  on  his  trial  not  evidence  on  trial  of  co-defendant:  22  Ga.,  399.  Of 
accomplice :  43  Ga.,  197.    See,  also,  Johnson  vs.  State,  January  term,  1873. 

§3797.  (3744.)  Confidenticd  communications ,  etc.  There  are  certain 
admissions  and  communications  excluded  from  public  policy.  Among 
these  are — 

1.  Communications  between  husband  and  wife. 

Protected  even  after  the  relation  has  ceased:  29  Ga.,  470.  See,  also.  40  Ga.,  150,  490 :  41  Ga., 
613;  L)avis  ct  iu\  vs.  Weaver  cf  ciL,  July  term,  1872;  Seabrook  vs.  Brady,  January  term,  1873. 

2.  Between  attorney  or  counsel  and  client. 

3.  Among  grand  jurors. 

4.  Secrets  of  State. 

§3798.  (3745.)  Attorney  and  client.  Communications  to  any  attorney, 
or  his  clerk,  to  be  transmitted  to  the  attorney  pending  his  employment, 
-Act  of  1S50.  c.  or  in  anticipation  thereof,  should  never  be  heard  by  the  Court.  So  the 
i^ssl*.  p.  is.  attorney  cannot  be  compelled  to  disclose  the  advice  or  counsel  he  may 
give  to  his  client,  nor  to  produce  or  deliver  up  title  deeds,  or  other  papers, 
except  evidences  of  debt  left  in  his  possession  by  his  client.  This  rule 
does  not  exclude  the  attorney  as  a  witness  to  any  facts  which  may  trans- 
pire in  connection  with  his  employment. 

On  Act  of  1850  :  13  Ga.,  138,  260;  14  Ga.,  77;  15  Ga.,  270:  16  Ga.,  458;  17  Ga.,  68;  18  Ga.,  444:  21 
Ga..289:  27  Ga.,  444:  28  Ga..  316.  Does  not  always  extend  to  the  Solicitor  General:  26  Ga.,  614, 
Attornev  of  non-resident  plaintiff:  30  Ga.,  818.  Rule  does  not  apply  when  :  21  Ga.,  301 ;  24  Ga., 
454.  461  ;  25  Ga.,  479;  29  Ga.,  539;  31  Ga.,  34;  32  Ga.,  173.  See,  also,  Neal  vs.  Patten,  July  term 
1872;  McLean  ?3s.  Clark  :  lb. 

Act  of  1812.  c.       §3799.  (3746.)    When  grand  jurors  may  disclose.     Grand  jurors  shall 
^•^'^*  disclose  everything  which  occurs  in  their  service  whenever  it  becomes 

necessary,  in  any  Court  of  record  in  this  State. 

Gen'eral  Note.— Admissions.— Of  partner :  2  Kelly,  244;  13  Ga.,  206;  16Ga.,  424: 17  Ga..  300;  44 
Gn..  229:  Fiei.--hrnan  vs.  Collier,  July  term,  1872.  Of  legatee:  12  Ga..  69:  14  Ga.,  286;  21  Ga.,  552. 
Adraif'sions  made  under  oath  as  witness  or  on  voluntary  affidavit :  8  Ga.,  61.  In  answers  to  inter- 
rogatories :  28  (Ja.,  289.  Admissions  of  plaintiff  as  to  alleged  fraudulent  sale  ;  9  Ga.,  137.  Admis- 
Kion  in  letter,  postscript  of  which  is  mutilateil :  12  Ga.,  19.  Adrnis.«ion  against  interest  admissible: 
13  Ga.,  520.  As  to  principal :  14  (xa.,  585;  17  (Ja.,  624.  Of  stockholder:  17  Ga.,  574.  Admissions  to 
be  evidence  must  be  delil)erately  made  and  precisely  identified  :  17  Ga.,  558.  Family  statements  ; 
20  (ra.,  600.  Admission  by  one  of  three  persons  who  calls  another  aside  to  speak  to  him:  24  (Ja., 
b'M);  a.«  evidence  of  implied  trust:  25  Ga.,  403.  Of  infants:  26  (Ja.,  537.  Admission  of  fact  does 
not  prevent  party  from  proving  it:  30  Ga.,  490.  Admissions  may  be  withdrawn  Avhtm  :  39  (}  i,.,  617. 
Admi^fiion^  in  writing  cannot  be  recalled  after  trial  commenced:  43  (ia.,  W2.  What  admissions 
relieve  Dlaintiflf  in  trover  from  neces-sity  of  showing  title;  43  Ga.,  168. 

CoN'FKSBio.vs. — Court  may  inquire  as  to  threats  under  which  confessions  were  made:  11  Ga., 
123.  Confessions  ma.de  while  party  was  legally  imprisoned  :  11  (Jia.,  226.  Confessions  of  negro  :  11 
Ga.,  511  ;  15  Ga..  535 ;  28  Ga.,  576.  Weight  of— for  jury  ;  20  (ia.,  752 ;  23  Ga.,  57 ;  26  Ga„  35U.  Whether 
pubsequent  confessions  were  made  under  previous  influences  still  operating  on  the  mind — for  the 
jurv:  21  G.i.,  227.  Error  to  admit  pASi  of  and  exclude  part:  22  Ga.,  240,  Court  must  chai-go  law 
f-f  hope  as  well  as  fear  if  warranted  by  evidence;  34  Ga.,  202.  Keply  to  solicitation  to  settle;  40 
Ga.,  529. 
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Article  4.— Parol  ovidence  to  affect  trritten. 


AllTICEE  IV. 


OF   PAllOL   EVIDENCE   TO   AFFECT   WIUTTEX. 


Skotton. 
Sy,i){),  (Jcnornl  rule. 
3H(ll.  Cont.(!irii)oriineou3  writings. 
3S(j'J.  V(»i(l  insti'uiucnts. 
.'-JfSO.i.  WliciMi  |);M-t,  only  is  in  writin;?. 
3801.  fSurrouudiiij?  circuinstiinuori. 


F>v.cru)S. 
.';S0o.  (J.>-;i^o. 
;;S"i"..  ()t,lir;r  CR«e3. 
.".SOT.   I?,';ocii;t,H. 
'',Hl)H.   I5l;uik  irj'lor-";rnf,'nta. 
uSOU.  lleiluciua  deed  to  niortgjiffc. 


§3800.  (3747.)     General  rule.     Parol    contcmporanoous   ovirk'nce   is 
'  inadmissible  generally  to  contradict  or  vary  the  terms  of  a  valid  written  ?2757,  a.) 
instrument. 

§3801.    (3748.)     Contempo7'aneous   writhujs.      All    contem])oraneous 
writin<i;s  are  admissible   to  explain  each    other,  and    parol    evidence   Ls^i^2757,(i,;  2407. 
admissible  to  explain  all  ambiguities,  both  latent  and  patent. 

Ambiguities  in  a  letter:  29  Ga.,  318.    Ambiguities  in  wills,  deeds  and  grants.    See  those  titles. 

§3802.  (3749.)  Void  instruments.  Parol  evidence  is  admissil^le  to  show 
that  the  writing  was  either  originally  void  or  has  subsequently  become  so. 

§3803.  (3750.)    Where  part  only  is  in  ivritlng.     If  the  writing  does 
not  purport  to  contain  all  the  stipulations  of  the  contract,  parol  evidence 
is  admissible  to  prove  other  portions  thereof  not  inconsistent  witli  the  §2757,  (6.) 
writing ;  so  collateral   undertakings  between  parties   of  the  same  part 
among  themselves  would  not  properly  be  looked  for  in  i\\Q  writing. 

§3804.  (3751.)  Surrounding  circumstances.  The  surrounding  circum- 
stances are  always  proper  subjects  of  proof  to  aid  in  the  construction  of 
contracts. 

§3805.  (3752.)    Usage.     In  like  manner  evidence  of  known  and  estab- 
lished usage  is  admissible  for  the  same  purpose  as  well  as  to  annex  inci-  li,  (i.) 
dents. 

§3806.  (3753.)  Other  cases.  Parol  evidence  is  also  admissible  to  rebut 
an  equity,  to  discharge  the  entire  contract,  to  prove  a  new  and  distinct 
subsequent  agreement,  to  enlarge  the  time  or  change  the  place  of  per- 
formance. 

Kebut  an  equity:  1  Kelly,  12.  New  and  subsequent  agreement:  1  Kelly,  12;  16  Ga.,410;  25 
Ga.,  87. 

§3807.  (3754.)  Receipts.     Receipts  for  money  are  always  only  jjr/?/ia  ?2o98. 
facie  evidence  of  payment  and  may  be  denied  or  explained  by  parol. 

stated  in  1  Kelly,  12;  3  Kelly,  210;  5  Ga.,  376 ;  29  Ga.,  588;  3S  Ga.,  551;  39  Ga.,  605.  As  to 
stamping:  41  Ga.,  109. 

§3808.  (3755.)  Blank  indorsements.  Blank  indorsements  of  negotiable 
paper  may  always  be  explained  between  the  parties  themselves,  or  those 
taking  with  notice  of  dishonor  or  of  the  actual  facts  of  such  indorse- 
ments. 

St?.ted  in  4  Ga.,  106 ;  43  Ga.,  382. 

§3809.  (3756.)  Reducing  deed  to  mortgage.     A  deed  or  bill  of  sale, 
absolute  on  its  face  and  accompanied  with  possession  of  the  property.  Act  of  1S37,  c. 
shall  not  be  proved  (at  the  instance  of  the  parties)  by  parol  evidence  to^'--'^- 
be  a  mortgage  only,  unless  fraud  in  its  procurement  is  the  issue  to  be 
tried. 

On  Act  of  1S37:  8  Ga.,  457;  14  Ga.,  207;  22  Ga.,  1. 

Gkxeral  Note. — In:ulmi>!sible— to  add  to  or  vary  record:  1  Kelly.  475;  to  prove  cauje  of 
taking  recognizjince  :  2  Kelly.  363;  to  vary  trust :  11  Ga.,  105.  Order  tor  goods  is  silent  as  to  place 
of  delivery:  17  Ga..  554.  Adnussible  to  apply  a  description  to  its  subjects;  20  Ga..  6S0:  to  explain 
a  writing:  21  Ga.,  526;  to  i^liow  date  of  Avriting  :  27  Ga.,  •'^4;  to  oxplaiit  alterations  :  35  Ga..  1S4  :  ^"0 
show  whit  Avas  the  estate  conveyed  in  bond:  26  Ga..  220.  Receipt  for  goods  delivered  to  b^ 
shipped;  34  Ga.,  315.    Parol  evidence  as  to  deeds.,  grants,  eontracis,  wills,  etc. :  see  those  titles. 
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"HUfovprv  from  thp  n*»rties. — Records  npd  other  written  evidepco. 


CHAPTER   III. 


OF  DISCOVERY  FROM  THE  PARTIES. 


fcECTTON*. 

3810.  Dirsoovory  nt  Inw. 

3811.  Just  ;is  other  nitnesses. 

3S12.  Privilege  of  oral  examination. 


Srctton. 
3818.  Failinsr  to  nnpwcr.  or  evading'. 
3814.  Privileged  matters. 


Act  of  1S47.  C. 
P  46<J.  Act  of 
lb53-'54,  p.  51. 


Aetofis4T.  c.       §3810.  (3757.)  Discovery  at  law.     Discovery  may  be  liad  from  the. 

?<=£'*'''(:  '^^^^-'TO  <^rP<^^i^^^  P^^^'^.^'j  either  nominal  or  real,  in  any  case  pending  in  any  Court 

406.*   '     '       in  this  State. 

§3811.  (3758.)  Just  as  other  witnesses.     The  party  seeking  the  dis- 

P.*4(5[^Actof  ^^^^'^'^O"  may  either  subpcena  the  other  party  as  a  witness,  or  else  file 

1S53- o4,  p.  51.  interrogatories,  and  sue  out  a  commission,  as  in  cases  provided  for  other 
vitnesses.  In  the  latter  event  the  right  of  cross-examination  exists  as 
in  other  cases. 

§3812.  (3759.)  Privilege  of  oral  examination.  When  interrogatories 
are  filed  in  office,  and  notice  given  thereof,  it  shall  be  the  duty  of  the 
party  songht  to  be  examined,  to  see  to  the  execution  and  return  of  the 
same  before  the  return  term  thereof. 

§3813.  (3760.)  Failing  to  ansiver,  or  ansivering  evasively.  A  party 
failing  to  aj^pear,  without  sufficient  excuse,  when  properly  subpoenaed,  or 
failing  or  refusing  to  answer,  either  orally  or  to  the  interrogatories  filed, 
or  answering  evasively,  shall  be  subject  to  attachment  for  contempt,  and 
the  Court  may  also  dismiss  his  case,  if  he  be  plaintiff,  or  strike  out  his 
pleas,  if  he  be  defendant,  or  give  such  other  direction  to  the  cause  as  is 
consistent  with  justice  and  equity. 

Continuance:  14  Ga.,  641 ;  18  Ga.,  407.  Court  should  dismiss,  when:  31  Ga.,  47.  Continuance 
under  tliis  law  discretionai-y :  32  Ga.,  262. 

§3814.  (3761.)  Privileged  matters.     No  party  shall  be  required  to  tes- 

23102, 3854,  (3 )  ^^fy  ^^  ^^  ^^7  i^^^tter  wdiich  may  criminate  or  tend  to  criminate  himself, 

or  which  shall  tend  to  work  a  forfeiture  of  his  estate,  or  which  shall  tend 

to  bring  infamy,  or  disgrace,  or  public  contempt  upon  himself  or  any 

member  of  his  family. 

Stated  in  7Ga..  367;  21  Ga.,  180;  30  Ga.,  757;  40  Ga.,  688.  Party  to  protect  himself  from  such 
answer,  how :  19  Ga.,  464. 

General  Note. — Under  Act  of  1847,  intcrropcaiorics  to  be  answered  as  in  bill  for  discovery  :  6 
Ga.,  260.  Party  seeking-  must  show  that  the  answer  will  be  material :  7  Ga.,  367.  On  this  rule:  15 
Ga.,  491 :  19  Ga.,  464.  Answer  of  illegal  questions  under  protest :  76.  Answers  when  responsive 
are  conclusive,  unless  rebutted,  as  in  section  8105:  10  Ga.,  389;  cannot  set  up  independent  contract 
unless  elicited  by  interrogatories  :  //>.  On  Act  of  1847-50;  14  Ga.,  641.  Oath  of  party  seeking  must 
eatisfy  Judge  of  what:  19  Ga..  464.  Pertinency  of  interrogatory,  how  determined:  21  Ga.,  180.  Not 
evidence  unless  responsive  :  30  Ga.,  490. 


CHAPTER  IV. 


OF  RECORDS  AND  OTHER  WRITTEN  EVIDENCE. 


ARTICLE  1.— Of  Be  cords  and  Public  Documents. 
Article  2. — Of  Private  Writings, 
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AirrKJLH  r. 


OF   RECOJRDH   AND   VVIUAC   DOCUMENTS. 


Skotion. 
>iH]f^.  Laws  fiTid  resolutions. 
oSlG.  Exemplifications. 

3517.  When  t)i-iin;i,ry  evidence. 

3518.  Records  lost  or  dostroyed. 
38UJ.  I'rooT  of  rcf-dsLry. 

3820.  Certified  copy. 

3821.  If  registry  is  destroyed. 

3822.  Presumption  of  proper  prob.atc. 


Skctiok. 
.'582'5.  Former  Actn  continued  in  force. 
.".821.  liMWH  of  United  .StatcH and Heveral States. 
3825.  Foreign  Ifiw-. 
382G.  i'^nViCt  of  judKoientH  as  evidence. 

3827.  .Judxinerit  «t  rciii, 

3828.  iio\v;itt;iclied. 
382i».  NotiLriai  acts. 

3830.  Extracts  from  books. 


§3815.  (3762.)  Laws  and  resolutions.     All  laws  and  resolutions    of 
the  General  Assembly,  as  published  by  authority,  shall  be  held,  deemed,  Act  of  isi9,  C. 
and  considered  public  laws,  and  recognized  judicially  without  proof.    The  ^''  '  ' 
Journals  of  each  brancli  of  the  General  Assembly,  as  published,  shall  be^^"'^^* 
in  like  manner  recognized  Avithout  proof. 

Recital  of  facts  in  public  statute  :  7  Ga.,  90;  16  Ga.,  217. 

§3816.  (3763.)  Exemplifications.    The  certificate,  or  attestation  of  any 
public  officer,  either  of  this  State,  or  any  county  thereof,  shall  give  suffi-  p.'^v72.  Act  of 
cient  validity  or  authenticity   to  any  copy  or  transcript  of  any  record,  ^^ci\a'i^% 
document,  paper  or  file,  or  other  matter  or  thing  in  their  respective  offi-  p-  i-^s. 
ces,  or  pertaining  thereto,  to  admit  the  same  in  evidence  in  any  Court  of 
this  State, 

Exemplification  of  record,  proof  of  transfer  of  .^.  fa.:  3  Kelly,  298.  Certificate?  cnnnot  prove 
a.  fact:  21  Ga.,  301.  Requisites  of  certificate  :  16  Ga.,  521.  "The  above  and  foretroing  is  a  true 
copy  " — sufficient :  29  Ga.,  427.    Objection  to — authentication  to  be  made  when  :  33  Ga.,  117. 

§3817.  (3764.)  When  primary  evidence.  Such  exemplifications  shall 
be  primary  evidence  as  to  all  records,  or  other  things  required  by  law  to 
remain  in  such  offices,  but  only  secondary  evidence  as  to  such  documents 
as  by  law  properly  remain  in  the  possession  of  the  party. 

§3818.  (3765.)  Records  lost  or  destroyed.      When  a  record  has  been  ^^.^^  ^^ jj^^^,,^^ 
burned,  or  otherwise  destroyed,  its  contents  may  be  proved  by  any  sec-  ^:p^-  ;\cts  of 
ondary  evidence  which  does  not  disclose  the  existence  of  other  and  bet- 
ter evidence. 

On  the  Act  of  1856:  30  Ga.,  391;  32  Ga.,  688.    See,  also,  Bryan  vs.  Walton,  March  term,  1864. 

§3819.  (3766.)  Proof  of  registry.  The  official  entry  of  the  proper 
officer  on  a  paper  shall  be  sufficient  evidence  of  its  registry. 

§3820.  (3767.)   Certified  copy.     If  the  original  of  any  paper,  properly  i2-\^. 
registered,  is  lost  or  destroyed,  a  certified  copy  from  the  registry  shall  be 
deemed  good  secondary  evidence. 

§3821.  (3768.)  If  registry  is  destroyed.  If  the  registry  has  also  been 
destroyed  before  a  copy  has  been  made  and  certified,  any  secondary  evi- 
dence is  admissible  to  prove  the  original  and  its  registry,  which  does  not 
disclose  the  existence  of  other  and  better  evidence. 

§3822.  (3769.)  Presumption  of  proper  probate.  If  the  original  is 
found  to  have  been  recorded,  and  it  does  not  appear  whether  it  was 
done  on  proper  probate,  the  Court  shall  presume,  until  the  contrary 
appears,  that  the  same  was  done  on  pixiper  probate. 

Presumption  of  proper  probate :  19  Ga.,  8. 

§3823.  (3770.)  Former  Acts  continued  in  force.  All  the  Acts  hereto- 
fore passed,  allowing  papers  improperly  registered,  and  their  copies,  when 
lost,  to  be  admitted  in  evidence,  shall  be  continued  in  force. 

§3824.  (3771.)  Laios  of  Uniied  States  and  sevonl  States.     The  public  23751.       ^s^ 
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laws  of  the  UnitoJ  Stntos,  niul  of  the  several  States  thereof,  as  published 
by  authority,  shall  be  juJieially  reeogiiii^ed  without  proof. 

Foreiirn  laws  :  rJGa.,  ^^*^2;  27  Ga.,  2k?;  38  Oa.,  120. 

§3825.  {2772.)  Foreign  laws.  Foreign  laws  aud  judgments  must  be 
authentieated  under  the  great  seal  of  their  respective  States. 

Comonts  c^  foreign jiulsjmcut  cannot  be  proven  by  parol:  29  Ga.,  GS4. 

§3826.  (3773.)  Fjfccf  of  judgments  as  evidence.     A  judgment  is  admis- 
H2S97. 3577.       sible  between  any   parties  to  show  the  foct  of  the  rendition  thereof: 
between  parties  and  j)rivies  it  is  conclusive  as  to  the  matter  directly   in 
issue,  until  reversed  or  set  aside. 

'•Parties  and  privies:"  1  Kelly.  410;  3  Kelly,  UO.  426;  7  Gn.,  377;  8  Ga..  354;  10  Ga.,  214;  12 
Ga..  271;  13G:)..  2(>9;  22  Ga.,  43S:  23  Ga.,  310.418;  2nGa.,  6(52;  20  Ga.,  255 ;  39  Ga..  57S;  44  Ga.,  468. 
'*  Conclusive  :"  4  Ga..  47,  474;  6  Ga.,  178;  8  Ga„  143,  524  ;  9  Ga.,  247  ;  11  Ga.,  03.  265;  20  Ga.,  1,  581 ; 
21  Ga..  585:  24  Ga..  3:^5;  34  Ga..  .393;  40  t^a..  11.  493;  43  Ga..  191;  44  Ga.,  663.  "  Kendif  on:"  8  Ga., 
o-'A.  Irrepularjudgment  a?  evidence:  20  Ga..  4S0.  Not  to  be  excluded  because  entry  ofservice  was 
irregular:  27  G  a.,  556.    Exenipliticalion  of— in  suit  against  assignee  of  yi. /a..- 28    Ga.,  242. 

§3827.  (3774.)  Judgments  in  rem,  A  judgment  in  rem  is  conclusive 
upon  everybody. 

Judgment  in  personam,  when:  5  Ga.,  497.    Wliat  is  notjndgment  in  rem  :  45  Ga.,  74. 

[Section  (3775.)  Repealed  by  Acts  of  1866,  p.  138.] 
^3828.  (3776.)  How  attached.  A  judgment  that  is  void  maybe  attacked 
5§3o93,3594.       jjj  .^^^y  Court,  and  by  anybody.     In  ail  other  cases  judgments  cannot 
be  impeached  collaterally,  but  must  be  set  aside  by  the  Court  rendering 
them. 

§3829.  (3777.)  Notarial  acts.    All  notarial  acts  of  Notaries  Public  in 

Actof  1SS6  c.  i'^li^tic>n  to  bills  of  exchange,  drafts  and  promissory  notes,  required  to  be 

p.  273.  done  by  the  laws  of  this  State,  may  be  proved  by  the  certificate  of  such 

lic^'iZ.  Notary  under  his  hand  and  seal :  Provided,  such  certificate  is  filed  in  the 

Court  at  its  first  term,  and  permitted  there  to  remain  until  the  trial. 

Evidence  of  notice  and  of  non-payment — of  all  the  facts  therein  stated  :  3  Kelly,  486.  Where 
two  sets  of  notarial  j^rotcsts  upon  the  same  bill  are  filed,  under  the  Act  of  1836,  both  may  be  read 
by  the  Notary  without  further  proof:  27  Ga.,  252. 

§3830.  Extracts  from  books  of  incorporcded  companies.  [When  any 
portion  of  the  contents  of  the  books  or  records  of  any  incorporated  com- 
pany (located  in  tiiis  State)  shall  be  material  and  competent  evidence  in 
aiiy  cause  pending  on  the  civil  side  of  any  Court  in  this  State,  it  shall  be 
lawful  for  the  party  desiring  to  use  the  same  in  evidence,  upon  procur- 
ing a  correct  transcript  from  said  books,  certified  under  the  hand  of  the 
chief  officer  in  charge  of  the  office  where  said  books  may  be,  that  said 
(a)  Actj>f  22d  extract  is  a  true  and  complete  transcript  of  all  that  appears  upon  the 
books  in  said  office  relative  to  that  subject  matter,  to  place  said  extract 
in  ex'idence  at  the  trial,  in  lieu  of  the  books  themselves :  Provided,  he 
shall  have  first  served  the  op])osite  party  with  a  copy  of  such  extract,  with 
notice  that  the  same  will  be  offered  in  evidence,  twenty  days  before  Court: 
And  provided,  furtJter,  tliat  nothing  in  this  section  shall  be  construed  to 
impair  or  diminish  the  right  of  either  party  to  compel  the  production  of 
books  and  papens,  by  notice,  w^here  in  the  hands  of  the  opposite  party,  or 
by  sahpfjena  duces  tecum,  where  in  the  hands  of  third  persons.]    (a.) 

Book.^  of  corporations  as  evidence :  5  Ga.,  237  ;  11  Ga.,  450;  18  Ga.,  318,  411 ;  19  Ga.,  338  ;  20  Ga., 
27.5  ;  26  Ga.,  17;  34  Ga.,  536  ;  45  Ga.,  34. 

The  following  Acts  of  Congresf^,  being  frequently  needed  for  reference, 
are  here  inserted : 

ACT  OF  CONGRESS  OF  MAY  26,  1700.     [1  GRAY-DIGEST,  272.] 

The  Acts  of  the  Legislatures  of  the  several  States  shall  be  authenticated 
by  having  the  seal  of  their  respective  States  affixed  thereto.    The  records 


Feb.,  187; 


PATIT  III.— TITLE  X.— CirAPTER  lY. 


C"7*> 


Article  2.— Private  writings. 


and  judicial  proceedings  of  tlir;  Courts  of  any  State;  sliall  1)C  proved,  or 
admitted,  in  any  otlicsr  Court  within  tlx;  lJnil(;d  Stat(;s,  \>y  tlie  attestation 
of  the  elerk,  and  thx;  s(!;il  of  the;  (Join-t  nnnexed,  if  tliere  be  a  seal,  toget  hf;r 
with  the  certificate  of  tlx;  Judge;,  ( 'hicf  Justi(;e  or  presiding  Magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form.  And  the  said 
records  and  judicial  proceedings,  authenticated  as  afoi-(;^aid,  shall  have 
such  faith  and  credit  given  to  them  in  every  Court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  C(;urts  of  the  State  from 
whence  the  said  records  are  or  shall  b(;  taken. 

ACT  OF  CONGRESS  OF  MARCH  27,  1804-SECTION  II.    [GRAY-DIGEST,  180.] 

From  and  after  the  passage  of  this  Act,  all  records  and  exemplifica- 
tions of  office  books,  wlii(;li  are  or  may  be  ke2)t  in  any  public  office  of  any 
State,  not  appertaining  to  a  Court,  shall  he  j)roved  or  admitted  in  any 
other  Court  or  office  in  any  other  State,  by  the  attestation  of  the  keeper 
of  the  said  records  or  books,  and  the  seal  of  his  office  thereunto 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  tlie  ])residing 
Justice  of  the  Court  of  the  county  or  district,  as  the  case  may  be,  in  vrhich 
such  office  is  or  may  be  kept ;  or  of  the  Governor,  the  Secretary  of  State, 
the  Chancellor,  or  keeper  of  the  great  seal  of  the  State,  that  the  said  attes- 
tation is  in  due  form  and  by  the  proper  officer;  and  the  said  certificate,  if 
given  by  the  presiding  Justice  of  a  Cotirt,  shall  be  further  authenticated 
by  the  clerk  or  prothonotary  of  the  said  Court,  who  shall  certify  under  his 
hand  and  the  seal  of  his  office  that  the  said  presiding  Justice  is  duly  com- 
missioned and  qualified ;  or,  if  the  said  certificate  be  given  by  the  Gov- 
ernor, the  Secretary  of  State,  the  Chancellor  or  keeper  of  the  great  seal, 
it  shall  be  under  the  great  seal  of  the  State  in  which  the  certificate  is 
made.  And  the  same  records  and  exemplifications,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them  in  every  Court 
and  office  within  the  United  States  as  they  have  by  law  or  usage  in  the 
Courts  or  offices  of  the  State  from  whence  the  same  are  or  shall  be  taken. 

On  these  Acts :  5  Ga.,  218 ;  8  Ga.,  201 ;  25  Ga.,  203 ;  27  Ga.,  96 ;  31  Ga.,  593. 

General  Note. — Papers  of  file  in  clerk's  office:  2  Kelly,  1.  Certified  copy  of  record  of  commis- 
sions in  Executive  office  evidence  on  the  issue  whether  one  acting  as  nn  officer  was  such  or  not:  5 
Ga.,  6.  Entries  in  tax  receiver's  books:  32  Ga.,  372,575;  McCrony  vs.  Manes.  July  term,  1872.  See. 
also,  Act  of  1857,  (p.  58.)  Record  of  foreign  suit  must  contain,  Avhat :  35  Ga.,  6d.  Ordinary's  rec^ord 
book  of  letters  admissible  as  proof  of  granting  letters  of  administration — when:  McCrory  vs.  Sel- 
lers, January  term,  1873. 


ARTICLE  II. 
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Section. 
3831 .  Production  of  proof. 
3S32.  In  case  of  loss. 
38.33.  Production  in  Court. 
3834.  When  notice  unnecessary. 
3S35.  Explaining  alteration. 


Section. 
3836.  Producing  dispenscsi  with  proof. 
38-37.  Subscribit)g  witness. 

3838.  Other  proof. 

3839.  Handwriting.  ^ 

SSIO.  Comparison  of  hands. 


§38'U.  (3778.)  Production  of  iw oof .  Generally,  the  original  writing 
must  be  produced  and  its  execution  proved.  The  excepted  cases  are  pre- 
scribed by  law. 

Rule  stated;  copies  allowed  only  from  necessity  or  convenience:  17  Ga..  624. 

§3832.  (3779.)  In  case  of  loss.    If  the  paper  is  lost  or  destroyed,  proof 
of  the  fact  to  tlie  Court  will  admit  seeondarv  evidence.     The  partv  is  a^^'*^'' 
43 
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oomjH^tont  witness  to  tliis  point.  The  question  of  diligence  is  one  of  sound 
disoivtion  in  the  Court. 

Discretion:  4ian.,  iW:  42Ga.,462. 

^3833.  (3780.)  Production  i)i  Court.  Tlie  production  of  sucli  private 
-writiui::  is  provided  for  in  another  part  of  this  Code. 

§3834.  (^3781.)  When  '}}otice  nnnccessari/.  Notice  to  produce  is  not 
necessary  ^vhen  tlio  action  is  brouglit  to  recover  the  paper  or  to  set  it 
a^ide. 

§3835.  (3782.)  Exphuuiufjalfcration.  If  the  paper  appears  to  have  been 
?2S5i.  materially  altered,  unless  it  is  the  cause  of  action,  and  no  plea  of  non  est 

factum  is  tiled,  the  party  offering  it  in  e\'idence  must  explain  the  altera- 
tion, unless  the  paper  conies  from  the  custody  of  the  opposite  party. 

"Whore  the  instrument  is  declared  on  as  altered  :  2  Kellj',  128.  Presumption  as  to  alteration  ;  this 
a  question  for  the  jury :  17  Ga..  .'i58  ;  31  Ga.,  371 ;  45  Ga.,  538.  Interlineations — qviostion  for  the  jury  : 
22  Ga..  402,    Stated  in  36  Ga.,  479. 

§3836.  (3783.)  Producing  dispenses  nntli  proof .  The  production  of  the 
paper  by  the  opposite  party  (if  he  claims  any  benefit  under  it)  dispenses 
Avith  necessity  of  proof,  and  the  notice  to  produce  dispenses  with  proof  as 
against  the  party  giving  the  notice. 

Stnted  in  :  15  Ga.,  270.  Production  of  pnpcr — makes  it  evidence — when:  18  Ga..  609.  Neces- 
sity of  proof  dispensed  with  :  30  Ga..  615.  Where  paper  is  produced  upon  notice  which  is  irrele- 
vant, but  which  recites  another  paper  that  is  relevant:  32  Ga.,  307. 

§3837.  (3784.)  Subscribing  witness — exceptions.  The  subscribing  wit- 
ness must  be  produced  in  all  cases,  except  the  following  :  1st.  Ancient 
|?2roo,  2T07,  writings  which  prove  themselves.  2d.  If  from  any  cause  the  witness 
cannot  be  produced  or  sworn.  3d.  Office  bonds  required  by  law  to  be 
approved  or  tested  by  a  particular  functionary.  4th.  If  the  paper  is  only 
incidentally  or  collaterally  material  to  the  case. 

Rule  as  to  subscribing  witness  :  6  Ga.,  382 ;  7  Ga.,  278,  356 ;  10  Ga.,  253 ;  14  Ga.,  530,  544 ;  18  Ga., 
573;  20  Ga.,  312;  22  Ga.,  402  ;  28  Ga.,  157;  30  Ga.,  346. 

§3838.  (3785.)  Other  proof.  If  the  witness  is  not  produced,  or,  being 
produced,  cannot  recollect  the  transaction,  the  Court  may  hear  any  other 
evidence  to  prove  its  execution. 

§3839.  (3786.)  Handivriting.  Proof  of  handwriting  may  be  resorted  to 
in  the  absence  of  direct  evidence  of  execution.  In  such  case,  any  wit- 
ness is  competent  to  testify  as  to  his  belief,  who  will  swear  that  he  knows 
or  would  recognize  the  handwriting.  The  source  of  his  knowledge  is  a 
question  for  investigation,  and  goes  entirely  to  the  credit  and  weight  of 
his  evidence. 

Proof  of  handwriting  resorted  to— when:  7  Ga.,  356;  8  Ga.,  201 ;  32  Ga.,  195,  565.  Mode  of 
proving  handwriting  discussod  :  20  Ga.,  683.  Opinion  as  to  :  30  Ga.,  476;  39  Ga.,  544.  Genuineness — 
when  fully  established:  34  Ga.,  275. 

§3840.  (3787.)  Cornjjarison  of  hands.  Other  writings,  proved  or 
acknowledged  to  be  genuine,  may  be  admitted  in  evidence  for  the  pur- 
pose of  comparison  by  the  jury.  Such  other  new  papers,  when  intended 
to  be  introduced,  shall  be  submitted  to  the  opposite  party  "before  he 
announces  himself  ready  for  trial. 

Comparison  of  two  documents :  16  Ga.,  521 ;  34  Ga.,  275. 

Genkral  Note.— Newspaper— evidence  of  article  published  :  2  Kelly,  92.  Letters :  12  Ga.,  19  ; 
15  Ga.,39:  27  Ga.,  648;  28  Gn.,  66,  552;  29  (in.,  294;  43  Ga.,  204.  Printed  circular:  7  (hu,  4*57.  On  Actof 
18<')2  prohibiting  the  withholding  from  jury  any  papers  not  barred  by  statuteof  liniitations  :  2  Kelly, 
31;  25  Ga.,  17>S.  Kntrie:-;  in  books  as  to  amount  of  sale  of  cotton:  13  Ga.,  496.  Milstako  in  settle- 
ment made  upon  books  :  20  Ga.,  627.  Books  of  warehousemen  who  weighed  cotton  a,nd  rtuidere  d 
account  to  storer:  28  Ga.,  272.  Proof  of  power  of  attorney  (see  Act  of  1785  C,  p.  ?(i5; :  24  Ga-.,  489; 
2'';Ga,,  132;  29Ga.,  440;  30  Ga.,  83.  lleceipt  inadmissible  when  party  making  it  is  competent  to 
testify:  17  Ga.,  55S.  Keceipt.  etc.,  admitted  upon  what  presumption:  18  Ga.,  609,  Meiniwandura 
not  made  by  party  against  wh^mi  it  i-<  offered  :  26  Ga.,  380.  Proof  of  bond  by  corrosporulonce  with 
note:  27Ga.,408.  lleceipt  for  purchase  money  containing  no  warranty :  33Ga.,49.  Card  published 
by  the  pa?-scngerH  after  a  railroad  collision:  38  Ga.,  409.  Memorandum  book  admissible  in  thia 
case  :  3'J  Gh.,  68.  Handbills  posted  at  various  places  as  evi(}'enco  of  parLnorsb-ip  :  40  Ga.,  221.  As 
to  stamping :  138  Ga.,  548 ;  39  Ga.,  180 ;  41  Ga.,  109 ;  44  Ga.,  479. 
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CHAPTER  V. 


F    on  Ah    TESTIMONY, 


Airnci.E  1. — Of  Wltnessrs — their  AttenJmice  and  Fees, 
Article  2. —  Of  their  Competency. 
Abticle  3, — Of  Hielr  Examination. 


ARTICLE    L 


OF   WITNESSES — THEIR   ATTENDANCE  AND   FEES, 


SSCTTON. 

3841.  Subpoena. 

3842.  Payment  of  Fees. 

3843.  Excessive  claim. 

3844.  Failure  to  attend. 

3845.  Stiite's  witnesses  from  otlier  counties. 

3846.  Witu esses  before  grand  jury. 


Sectio!^. 

3847.  Defendant's  witnesses. 

3848.  Continuance  refused— when, 

3849.  Witnesses  in  prison. 

3850.  Freedom  from  arrest. 

3851.  No  fees  in  certain  cases. 


§3841,  (3788.)  Subpoena.     When  the  attendance  of  any  person  resi- 
dent in  the  county  is  required  as  a  witness  in  any  Court,  the  clerk  of  such 
Court  (or  if  there  be  no  clerk,  the  presiding  Judge  or  Justice)  shall,  onp^;^.53.   Act  of 
application,  issue  a  writ  of  subpoena,  directed  to  such  person,  requiring  '  "''   '  ^'  *'^' 
him  to  appear  and  testify  in  the  case  stated,  and  at  the  time  stated.    Such 
subpoena  shall  be  served  on  the  witness  personally,  by  any  person  capable  ^^\-^^Lll  -^^^ 
of  proving  the  same,  at  least  [one  day  before  the  trial  of  the  cause]  (a.) 
The  witness  so  summoned  shall  attend  the  Court  from  term  to  term  until 
the  case  is  tried.     And  if  there  be  an  appeal  or  new  trial,  notice  of  the 
fact,  without  a  new  subpoena,  shall  be  sufficient  to  require  the  attendance 
of  the  witness.     The  Avitness  fee  shall  be  seventy-five  cents  per  diem. 

§3842.  (3789.)  Payment  of  fees.     The  payment  of  the  fees  of  a  wit- 
ness shall  not  be  demanded  as  a  condition  precedent  to  an  attendance. 
But  at  the  close  of  each  term,  or  any  term,  the  witness  mav  make  affida-  ,      ,^_  ^ 
vit  before  any  Justice  of  the  Peace,  or  clerk  of  the  Court,  of  the  num-p.  2t:.^  Act  of 
ber  of  days  he  has  attended  on  such  subpoena  for  which  his  fees  are  due,  "^^^"^  *"'  ^"  '^^' 
which  affidavit,  when  countersigned  by  the  clerk  (or  if  no  clerk,  the 
Judge,)  and  attached  to  the,  subpoena,  shall  have  the  force  and  effect  of  an 
execution  against  the  property  of  the  party  at  whose  instance  he  was  sub- 
poenaed (unless  in  behalf  of  the  State). 


Where  cnse  is  continued — where  same  party  summons  witness  in  more  than  one  case 
211.    Witness  fees — subpoena  accounts  prima  facie  evidence  for  witness  :  lb. 


ITGa-, 


§3843.  (3790.)  Excessive  claim.  A  witness  who  shall  claim  more  than 
is  due  to  him  forfeits  all  his  fees,  and  shall  pay  to  the  injured  party,  in 
addition  thereto,  four  times  the  amount  so  unjustly  claimed. 

§3844.  (3791.)  Failure  to  attend.     The  Court  may  proceed  by  attach- 
ment to  compel  the  attendance  of  a  witness  who  fliils  to  obey  the  precept,  ^^,^  ^^  i-,->o  (-.. 
and  also  to  punish  him  by  a  fine  not  exceeding  three  hundred  dollai*s.  p- -"t^- 
In  addition  thereto  such  a  witness  shall  be  liable  in  damages  to  the  per- 
son causing  him  to  be  subpoenaed  for  his  failure  to  attend. 

§3845.  (3792.)  Staters  luitnesses  from  other  counties.     AYi«tuesses  for  the 
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State  in  a  oriiuinal  prosecution  in  the  Sn})erior  Courts,  attending  in  a  dif- 
ferent (Hninty  from  that  of  their  residence,  shall  receive  each,  two  dollars 
per  da}-  during  their  attendance,  and  two  dollars  for  each  thirty  miles 
traveled  in  going  and  returning,  which  shall  be  paid  on  the  subpa^ia, 
voritied  as  in  ordinary  cases,  by  the  county  treasurer,  out  of  the  county 
funds.  In  case  of  conviction,  the  amount  paid  by  the  county  shall  be 
taxed  in  the  bill  of  costs. 

Act  of  IJ^^  does  not  apply  to  defendant's  witnesses:  7  Ga.,  443.  Motion  to  enter  up  jndsinent 
for  witness  fees  under  Act  of  ISoti — evidonecon:  ol' Ga..  111.  Witness  wlio  in  obedience  to  n  suh- 
j(tii-i  served  upon  hiui  while  tenu)i>rarily  in  tliis  State  aetually  comes  from  !us  lionie  in  n  (listant 
State  whore  he  resideil  at  the  time  the  subpoena  was  served  upon  him  is  entitled  to  mileage  lor  the 
whole  distance:  38  Ga„ -14. 

§3846.  Aftendance  of  witnesses  before  grand  jury.  [When  any  person 
accused  of  a  criminal  c>tfense  before  a  Court  of  inquiry,  and  then  is  bound 
over,  or  committed  for  trial  in  the  Sujxn-ior  Court,  the  officer  holding  the 
Court  of  inquiry  shall,  at  the  time  of  the  preliminary  trial,  give  a  sub- 
paMia  to  all  material  witnesses  examined  for  the  State,  to  aj^pear  and 
testily  before  the  grand  jury  at  the  term  to  which  the  defendant  is  com- 
mitted or  bound  to  appear;  and  after  such  preliminary  trial,  and  com- 
mitment or  binding  oyer,  the  prosecutor  may  apply  to  the  clerk  of  the 
Superior  Court  and  obtain  a  subpoena  for  any  person  deemed  by  him  to 
Feb..*^is:3.~  ^  be  a  material  Ayitness  for  the  State  before  the  grand  jury,  and  the  sub- 
pcenas  issued  under  this  section  shall  be  effectual  in  compelling  the 
attendance  of  the  witnesses  to  appear  and  giv^  evidence  before  said  grand 
jury;  and  the  said  officer  holding  the  Court  of  inquiry,  and  the  said  clerk 
of  the  Su])erior  Court  shall,  at  the  term  of  the  Court  to  which  the  accused 
is  committed  or  bound  to  appear,  furnish,  on  the  first  day  of  the  term,  the 
prosecuting  officers  of  the  State  with  a  complete  list  of  all  persons  so  sub- 
])oenaed.]     (a.) 

?j3847.  Witnesses  for  the  accused.  [The  party  accused  may  also,  upon 
application  to  the  committing  officers,  or  to  the  clerk  of  the  Superior 
Court  to  ^^'hich  he  is  committed  or  bound  to  appear  for  trial,  obtain  sub- 
poenas for  such  witnesses  as  he  may  deem  material  for  his  defense,  which 
pubprenas  said  officers  shall  issue  requiring  the  witness  to  appear  at  the 
term  r»f  tlie  Court  to  wdiicli  the  accused  is  committed  or  bound  to  appear, 
^^^  Act  of  24th  rjj^f]  until  his  case  is  ended,  and  the  subpoenas  so  issued  shall  have  power 
and  authority  to  compel  the  attendance  of  the  witnesses  at  said  Court: 
Provided^  that  such  subpoenas  shall  not  extend  to  witnesses  for  the 
defendant,  out  of  the  county,  until  a  true  bill  is  found  against  the  defen- 
dant.]    (b.) 

§3848.   Continuance  refused,  when.    [No  party  failing  to  use  the  means 

provided  in  the  preceding  section,  w'hen  Avithin  his  power,  shall  be  enti- 

Ftdf^io^^^^  tied  to  a  contimiance  because  said  witnesses  are  not  in  attendance  at  the 

term  of  the  Court  when  his  case  is  called  for  trial,  if  he  is  prosecuted  for 

the  same  criminal  act.]     (c.) 

§3849.  (3793.)  Witnessps  in  hnpriffomnent.  The  writ  of  habras  corpus 
ad  testificandum  may  be  issued  by  the  Superior  C/Ourt  to  cause  the  pro- 
duction in  Court  of  any  witness  under  legal  imprisonment. 

§3850.  (3794.)   Freedom  from  arrest.     Witnesses  are  protected  from 

Act  of  "99  c    ^^^^^^  ^^'^  '^^^y  ^''^^^'^^  process  v/hile  going  to  or  returning  from,  and  attend- 

p.4»>3.       *      ing  on  any  Court,  and  the  officer  who  shall  hold  liim   imj)risoned  after 

HzfyL  .seeing  his  subjjfjena,  or  being  satisfied  of  the  fact,  shall  be  liable  for  a 

false  imprisonment. 

§3851.  (379.5.  j  Xo  fees  in  certain  cases.     A  witness  shall  not  receive 


PART  III.—TITLE  X.— CHAPTER  V. 


677 


Article  2.— Competency  of  witncAHei. 


any  fees  whatever  for  attendance  on  a  siil>])0'Ma  if*  Uic  r-an.sc  at  any  time 
is  continued  for  liis  ab.senec,  or  if  he  is  absent  at  tfie  trial :  PrnrndM,  .suf;h 
absence  in  neitlier  ease;  arose  frr)ni  providcntijd  eauses;  nor  sliall  any  wit- 
ness receive  fees  from  both  j)ai"ties  in  tlie  same  ease,  but  sliall  be  pair! 
equally  by  each,  unless  one  shall  be  cast  in  all  the  cost.  A  prosecutor 
shall  in  no  case  receive  fees  as  a  witness. 


ARTICLE  II. 


OF   THE   COMPETENCY   OF   WITNESSES. 


Section. 

3852.  Court  decides  competency. 

3853.  Religious  belief 
385-t.  Who  jire  competent. 

3855.  Excepted  eases. 

3856.  Idiots,  insane,  and  children. 


Section". 

3857.  Drunkards'. 

3858.  Evidence  throuj^h  interpreter. 

3859.  Decision  by  inspection. 
38no.  O'ojfections  to  competency. 
3861.  Restoration  of  competency. 


§3852.  (3796.)  Court  deckles  competency.  The  competency  of  a  wit- 
ness must  be  decided  by  the  Court. 

What  for  Court  and  what  for  jury :  10  Ga..  560;  31  Ga.,  557;  34  Ga..  110,  339.  502;  35  Ga.,  75 ;  41 
Ga.,  215;  42  Ga.,  64;  Bussey  vs.  Moses,  January  term,  1873;  Jones  vs.  State,  1  h. 

§3853.  (3797.)   Religious  belief.     Keligious  belief  goes  only  to  the  Acts  of  isa.  c. 
credit.  i'-"*^- 

§3854.  (3798.)  Who  are  coiwpetent  to  testify.  \]So  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  incapacity  from  crime  or  interest, 
or  from  being  a  party,  from  giving  evidence,  either  in  person  or  by  depo- 
sition, according  to  the  practice  of  the  Court,  on  the  trial  of  any  issue  ^^^,"  ^^  ^^^ 
joined,  or  of  any  matter  or  cjuestion,  or  on  any  inquiry  arising  in  any  pp-  i-3S,  1o9.' 
suit,  action,  or  proceeding,  civil  or  criminal,  in  any  Court  or  before  any 
Judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  party,  having,  by  law 
or  consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence; 
but  every  person  so  offered  shall  be  competent,  and  compellable  to  give 
evidence  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action, 
or  other  proceeding,  except  as  follows : 

1.  Where  one  of  the  original  parties  to  the  contract  or  cause  of  action 
in  issue  or  on  trial,  is  dead,  or  is  shown  to  the  Court  to  be  insane,  or 
w^here  an  executor  or  administrator  is  a  party  in  any  suit  on  a  contract 
of  his  testator  or  intestate,  the  other  party  shall  not  be  admitted  to  testify 
in  his  own  favor. 

"Original  party  to  the  contract:"  36Ga.,107.  Case  proceeding  only  against  living  defendants: 
36  Ga.,  520;  partner  of  administrator's  intestate  and  an  usee  in  the  action,  competent:  36  (to..  -^65; 
legatee  propounding  nuncupative  will,  which  is  caveated  by  heirs  at  law :  36  Ga..  56S.  Party  to 
original  contract,  though  not  interested  and  competent  prior  to  this  Act.  incompetent  if  the  oppo- 
site party  be  dead  :  37  Ga.,  118.  Where  one  of  firm  is  dead  :  37  Ga.,  586.  623 :  39  Ga.,  1S6 ;  41  Ga..  123. 
Where  one  who  defends  as  executor  is  individually  tlie  real  party:  37  Ga..  650.  The  proper  con- 
struction of  this  clause  is  that  the  parties  must  have  been  on  different  sides  of  the  contract  or  cause 
of  action,  or  must  be  opposing  parties,  with  conflicting  interests  in  the  issue  on  trial,  to  exclude 
the  survivor  as  a  witness,  on  tlie  death  of  one  of  the  parties:  38  Ga.,  106.  The  alleged  widi^w  and 
son  of  the  intestate,  competent:  39  Ga..  479.  Wife  competent:  40  Ga..  150.  490.  AVhere  an  admin- 
istrator is  a  part3',  etc.:  42  Ga.,  120;  44  Ga.,  46.  Where  one  of  the  original  parties  is  dead:  44  Ga.. 
51.  On  the  trial  of  an  issue  joined  to  ascertain  whetlier  the  defendant  was  in  possession  of  the  land 
for  which  the  note,  tlie  foundation  of  the  action,  was  given  at  the  commencement  of  the  suit,  the 
death  of  one  of  the  parties  to  the  note,  the  survivor  being  the  one  to  whom  the  deed  was  made,  did 
notexclude  the  plaintiff  as  a  witness  from  testifying:  44  Ga..  73.  In  a  claim  case  the  plaintiS'in  n. 
fri.  is  a  competent  witness,  notwithstanding  the  defendant  in  execution  may  have  died  or  become 
insane;  the  defendant  has  no  interest  in  result  of  trial  except  with  the  idaintitf:  45  Ga..  25.  When 
the  maker  and  indorser  of  a  note  are  sued  in  the  same  action  by  the  administrator  of  the  indorsee, 
and  the  maker  is  dismissed  from  the  action  on  account  of  his  having  received  his  discharge  in 
bankruptcy,  and  the  issue  was  whether  the  indorser  was  discharged  by  indulgence  granted  by  the 
indorsee  to  the  maker,  the  maker  is  a  competent  witness  in  behalf  of  the  indorser  to  prove  that 
the  indorsee,  in  his  lifetime,  gave  such  maker  indulgence  on  said  note  for  a  valuable  consider;i- 
tion  :  45  Ga,.  147.  The  widow  who  was  a  partj'  to  a  marriage  contract  with  her  deceased  husband, 
which,  together  with  another  instrument  was  subseuuently  propounded  as  his  will,  is  a  competent 
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witness  npt^v.  tho  trial  of  a  caveat  to  the  same,  especially  -when  she  has  hawed  herself  from  takiiis 
anything  tVom  his  estate:  4o  Ga..  41(i.  On  the  trial  of  a  bill  filed  by  the  administratof  of  an  estate 
aisainst  the  lojratoes  and  creditors  to  marshal  the  assets,  one  of  the  creditors  is  not  a  competent 
•witness  to  testify  as  to  the  natnre  and  character  of  his  contract  with  tlie  deceased,  oven  though 
tho  witness  only  proposes  to  state  facts  showin.if  the  dignity  of  the  contract  and  alVectinj:;  only  its 
priority:  4."'>  tia..  4t»^.  ^Vhen  in  a  proceeding  airainst  one  as  a  ten:int  hohiinp:  over,  the  tenant 
denies  the  tenamy  anil  sets  np  that  he  entered  as  tlie  owner,  and  not  as  tenant,  and  an  issue  is 
formed  and  on  trial,  and  the  assunved  landlord  dies,  and  his  adn\inistrator  is  made  a  party,  tho 
defend.ant  cannot  be  swcn-n  as  a  witness  in  his  own  behalf,  nnless  for  tlie  special  pun)ose  of  proving 
some  fact  transpiring  since  the  death  of  the  alleged  landlord:  45  (la.,  511.  In  a,u  indebitatus 
aHsumpnit  to  recover  back  money  paid  to  the  administrators  on  a  contract,  on  acconnt  of  their 
repndiation  of  it.  tliat  contract  not  being  in  issne  or  on  trial,  the  snrviving  party  to  it  was  a.  com- 
petent witness  in  his  own  favor:  Dodgcn  vx.  Camp,  dnly  term,  1872.  Wliere  a  plaintiff  makes  an 
atiidavit  tor  the  pnrpose  of  obtaining  an  attachment  against  an  administrator,  on  the  ground  th;it 
he  is  renioving  or  about  to  remove  the  goods  of  liis  intestate  without  the  county,  and  the  admin- 
istrator tiles  a  traverse  to  the  allidavit,  the  plaintiff  is  a  competent  witness  upon  the  trial  of  the 
issue  thus  formed,  even  though  the  contract,  which  is  the  foundation  of  the  plaintiff's  claim,  was 
made  with  the  intestate:  Outzs  r.y.  Seabrook.  July  term.  1S72.  Party  might  prove  payment  of 
taxes  under  Act  of  IST'i  when  the  other  party  was  dead:  Muiiiford  vs.  King,  July  term,  1872.  In 
a  suit  against  tlie  securities  to  a  promissory  note,  the  principal  not  having  sued,  it  is  not  a  good 
objection  to  the  comi)ctency  of  tlie  payee  in  the  note  as  a  witness  on  tho  trial  to  show  that  tho 
principal  contractor  is  dead,  and  this  is  specially  true  if  the  securities  were  present  at  the  contract 
and  were  sworn  as  witnesses  on  the  trial:  Reid  cs.  Flii)per,  July  term,  1872.  Sec,  also,  Johnson 
c.>.\  Mitchell.  January  term,  1873;  Dixon  vs.  Edw^ards,  lb.;  Willingham  vs.  Smith,  lb.;  Seabrook 
r«-.  Brady,  lb. 

2.  Xo  person,  who  in  any  criminal  proceeding  is  charged  with  the 
conunission  of  any  indictable  offense,  or  any  offense  pnnishable  on  sum- 
mary conviction,  is  competent  or  compellable  to  give  evidence  for  or 
ay:ainst  himself  or  herself. 

g-5]^^  3.  No  person  shall  be  compellable  to  answer  any  question  tending  to 

criminate  himself  or  herself. 

4.  Xo  husband  shall  be  competent  or  compellable  to  give  evidence  for 

g§3?J7,  -1573.  or  against  his  wife  in  any  criminal  proceeding,  nor  shall  any  wife,  in  any 
criminal  proceeding,  be  competent  or  compellable  to  give  evidence  for  or 
against  her  husband. 

41  Ga.,  484,  613. 

(aK\cts  ofiSG6,      5.  Xo  attomcv  shall  be  compellable  to  e^ive  evidence  for  or  ao;ainsthis 

pp.  138,  139.  1 .      4.  n      /     \         " 

13797.  client.]     (a.) 

Gexkral  Note  ox  this  Secttov. — Party  to  suit  was  formerly  competent  in  cases  of  necessity' 
in  favorem  ju^ticim:  12  Ga.,  217;  18  Ga.,  495:  21  Ga.,  420,  314;  37 Ga.,  242.  On  Act  of  1854:  21  Ga., 
424.  On  Act  of  1857  :  29  (xa.,  713;  30  Ga.,  921 ;  35  Ga.,  271.  Credit  of  party  testifying  under  this  sec- 
tion is  for  the  jury  :  36  Ga.,  669;  42  Ga.,  604  ;  43  Ga.,  282. 

§3855.  (3799.)  hi  cases  of  adultery  and  breach  of  marriage  contract. 
[Xothing  contained  in  the  preceding  section  shall  apply  to  any  action, 
Ci)  Action 866, '-uit,  or  proceeding,  or  bill,  in  any  Court  of  law  or  equity,  instituted  in 
pp.  io6, 139.      consequence  of  adultery,  or  to  any  action  for  breach  of  promise  of  mar- 
riage.]    (a.) 

Cook  vs.  Cook,  July  term,  1872. 

(a  A  fi^ee  ^•^^^^'  (3800.)  Idiots,  etc.  [Persons  who  have  not  the  use  of  reason, 
i':..  138, 139.'  'as  idiots,  lunatics  during  lunacy,  and  children  who  do  not  understand  the 
nature  of  an  oath,  are  incompetent  witnesses.]     (a.) 

§3857.  (3801.)  Drunkards.  Drunkenness,  which  dethrones  reason  and 
memory,  incapacitates  during  its  continuance. 

§3858.  (3802.)  Evidence  through  interpreter.  Xo  physical  defects  in 
any  of  the  senses  incapacitates  a  witness.  An  interpreter  may  explain  his 
evidence. 

§3859.  (3803.)  Decision  by  inspection.  The  Court  must,  by  examina- 
lion,  decide  upon  the  capacity  of  one  alleged  to  be  incompetent  from 
idiocy,  lunacy  or  insanity,  or  drunkenness,  or  childhood. 

§3860.  (3804.)  Objection  to  competency,  ivhen  taken.  The  objection  to 
r-ompetency,  if  known,  must  be  taken  before  the  witness  is  examined  at 
all.  It  may  be  proved  by  the  witness  himself,  or  by  other  testimony; 
if  proved  by  other  testimony,  the  witness  is  incompetent  to  explain  it 
away. 


PART  IIL—TITLK  X.— ClIArXEiC  V. 


679 


Article)  15. — 'I'lio  «5x;itnin»ition  of  witnoBfeg, 


§38Gl.  (3805.)  Compdeney — koto  rpMorcd.  Any  acA:  wliloli,  In  tlio 
judgiricnt  of  the  Court,  removes  the  ground  of  ineoiiipetej)ey,  will  restore 
the  competency  of  the  witu(3S,s. 


AIITICLE  III. 


OF   THE   EXAMINATION   OF   WITNESSES. 


SECTION. 

3862.  Oath  ov  nflirmation. 

3863.  Sei)iira:to  oxuinination. 
38(5-1.  Cross-exiimiriMtion. 
38()5,  Leading  questions. 

3866.  Memorandum  in  aid  of  witness. 

3867.  Opinions  of  witness. 

3868.  Of  experts. 

3869.  Impeaching  one's  own  witness. 


Srotion. 
3871).  Privilege  of  witnos?. 

3871.  Irnp(!acl)in«  a  vvitne.H'-'. 

3872.  Laying  the  foundation. 

3873.  Ocneral  character. 

3874.  Sustaining  witness. 

387'').  If   impeached    by    (Tontradietory    state- 
ments. 
3876.  State  of  feeling  and  relationship. 


§3862.  (3806.)  Oath  or  affirmation.  The  sanction  of  an  oath,  or 
affirmation  equivalent  thereto,  is  necessary  to  the  reception  of  any  oral 
evidence.  The  Court  may  frame  such  affirmation  according  to  the  relig- 
ious faith  of  the  witness. 

§3863.  (3807.)  Separate  examination.  In  all  cases  either  party  has 
the  right  to  have  the  witnesses  of  the  other  party  examined  out  of  the 
hearing  of  each  other.  The  Court  will  take  proper  care  to  effect  this 
object  as  far  as  practicable  and  convenient,  but  any  mere  irregularity 
shall  not  exclude  the  witness. 

In  criminal  cases :  14  Ga.,  55  ;  27  Ga.,  287.  Where  a  witness  remains  in  the  Court  room  to  assist 
the  State  or  the  accused  in  conducting  case  :  27  Ga.,  287. 

§3864.  (3808.)  Cross-examination  of  witnesses.  The  right  of  cross- 
examination,  thorough  and  sifting,  belongs  to  every  party  as  to  the  wit- 
nesses called  against  him.  If  several  parties  to  the  same  case  have 
distinct  interests,  each  may  exercise  this  right. 

If  one  side  examine  a  witness  though  only  on  a  single  point,  the  other  may  cross-examine 
him  on  every  point:  18  Ga.,  573;  and  though  such  single  point  be  only  formal :  23  Ga.,  154.  Pre- 
liminary examination  before  the  Court:  23  Ga.,  582.  When  a  witness  is  sworn  by  one  party  in 
chief,  other  may  cross-examine  him  at  large:  26  Ga..  537.  Witness  called,  sworn,  but  not  exam- 
ined cannot  be  cross-examined  :  28  Ga.,  199  The  other  party  maj^  call  and  examine — when:  Jh. 
Where  object  is  to  bring  out  bias:  31  Ga.,  688.  Defendant  has  right  of  cross-examining  witnesses 
as  to  facts  which  would,  if  proven,  defeat  the  action  :  19  Ga.,  285. 

§3865.  (3809.)  Leading  questions.  Leading  questions  are  generally 
allowed  in  cross-examinations,  and  only  in  these ;  but  the  Court  may 
exercise  a  discretion  in  granting  the  right  to  the  party  calling  the  wit- 
ness, and  in  refusing  it  to  the  opposite  party  when,  from  the  conduct  of 
the  witness,  or  other  reason,  justice  requires  it. 

Case  of  witness  oifered  to  impeach  another  no  exception  to  rule  against  leading  questions  :  2S 
Ga.,  395.  Discretion  interfered  with — when  :  41  Ga.,  484.  Leading  question  to  witness  who  shows 
reluctance  to  answer  questions  of  party  calling  him  :  41  Ga.,  507.  What  is  leading  question  :  43 
Ga.,  368. 

§3866.  (3810.)  Memorandum  in  aid  of  icitness'  memory.  A  witness 
may  refresh  and  assist  his  memory  by  the  use  of  any  written  instrument, 
or  memorandum,  provided  he  finally  speaks  from  his  recollection  thus 
refreshed,  or  is  willing  to  swear  positively  from  the  paper. 

This  rule  applied  :_  6  Ga.,  365.  Witness  may  read  his  own  deposition  or  it  may  he  read  to  him 
in  the  hearing  of  the  jury  to  refresh  his  memory:  24  Ga.,  506.  Testimony  given  by  witness  on 
trial  of  another  defendant  in  same  indictment  cannot  be  read  to  him  on  the  trial  of  another 
defendant:  28  Ga.,  199. 

§3867.  (3811.)  Opinions  of  idtness.  AVhere  the  question  under  exam- 
ination, and  to  be  decided  by  the  jury,  is  one  of  opinion,  any  witness 
may  swear  to  his  opinion  or  belief^  giving  his  reasons  therefor ;  but,  if 
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tlio  is^no  i>  ns  to  the  existence  of  a  fact,  the  opinions  of  Avitnesscs  gen- 
erally are  inadmissible. 

opinion  ooinpotont  Avhon  !iocoinp;iniod  with  fnots  on  AA-liich  it  is  founc^cd  and  liis  ronson?:  6 
Gn..  244  :  12  iJm..  271 ;  1\^  G-i..  4Sn.  {W  ;  24  Un..  nlS;  .SO  (>a..  lit! ;  ;U  (In..  424  :  ;l^  (l;i..  409.  More  opin- 
ions: 1<  (Ja..  oTo:  liUia..  421.  This  rulo  stated  and  illnstratoil :  10  (tm.,  511.  Testimony  aceordinj? 
to  understanding  and  belief:  10  tia..  40S  ;  13  (Ja..  40t> ;  17  Oa..  5r\S  ;  27  (Ja..  207  ;  3ri  (la..  271  ;  aceord- 
injr  to  ■' impression  on  liis  mind:"  12  tla..  2o7.  Only  an  exi)ert  can  express  opinions  upon  facts 
proved  by  other  witnesses  :  oO  (la..  41S.  "Witness  eannot  pro-\-e  opinions  of  others:  32  (la.,  31(>.  As 
to  sanity;  31  (,1a.,  424.  As  to  whether  a  person  is  a  person  of  color— question  of  opinion:  39  Gii., 
232.    See,  also,  B.  it  A.  R.  R.  V8.  McLaren,  January  term,  1873. 

§3868.  (3812.)  Experts.  The  opinions  of  experts  on  any  question  of 
science,  skill,  trade,  or  like  questions,  are  always  admissible;  and  such 
opinions  may  be  given  on  the  facts  as  proved  by  other  witnesses. 

jNIattcrs  of  science  :  lOGa.,  513.  Mill-owner  a?  to  capacity  of  person  as  mill-wright:  25  Ga., 
24.  Physicians — experts  (as  to  disease  :)  26  Ga.,  704;  (as  to  insanity:)  31  Ga.,  424:  (asto  race:)  39 
Ga.,  232.  ]Millwri}rht  as  to  work  done  (but  not  miller:)  28  Ga.,  237.  Such  opinion  to  be  piven  of 
facts,  etc.  (.not  on  witnesses'  opinions:)  lb.  Practice  as  to — weight  of  such  testimony:  31  Ga.,  424. 
Bank  officer  as  to  spuriousness  of  bill :  30  Ga.,  1G6.  Railroad  superintendent :  38  Ga.,  409.  On 
question  of  race:  39  Ga.,  232. 

§3869.  (3813.)  Impeaching  one's  oivn  ivitness.  A  party  may  not 
imjx^ich  a  witness  voluntarily  called  by  him,  except  where  he  can  show 
to  the  Court  that  he  has  been  entrapped  by  the  witness  by  a  previous 
contradictory  statement. 

Party  discrediting  hi?  own  Avitnops :  l(i  Gn..  593,  When  interrogatories  are  taken  out  by  the 
defendant  and  crossed  by  the  plaintitF,  and  both  the  direct  and  cross  are  ansAvered,  and  the  defend- 
ant introduces  and  reads  to  the  jury  the  answers  to  the  direct  interrogatories,  failing  to  read  the 
answers  to  the  cross-interrogatories,  and  the  plaintiff  reads  the  answers  to  the  cross-interrogato- 
ries, he  does  not  thereby  make  the  witness  his  witness  so  that  he  cannot  impeach  him :  45  Ga.,  89. 

§3870.  (3814.)  Privilege  of  witnesses.     A  witness  is  relieved  from  tes- 
^  tifving  as  to  the  same  matters  hereinbefore  specified  hi  relation  to  a  party 

making  discovery. 

§3871.  (3815.)  Impeaching  a  toitness.  A  witness  may  be  impeached — 

1.  By  disproving  the  facts  testified  to  by  him. 

State  may  rebut  the  evidence  to  disprove  :  16  Ga.,  200.    Witness  recalled :  22  Ga.,  499. 

2.  By  proof  of  contradictory  statements  previously  made  by  him  as 
to  matters  relevant  to  his  testimony  and  to  the  case. 

Denial  of  the  contradictory  statement :  1  Kelly,  213.  Witness  must  be  asked  whether  he  made 
such  statement:  7Ga.,  428;  15  Ga.,  160.^  This  rule  does  not  apply— when :  7Ga.,  467;  14Ga.,  186; 
materiality  of  the  statement :  7Ga.,  467;  43  Ga.,  368.  Where  such  statement  was  itself  inadmis- 
sible as  evidence:  11  Ga.,  616.  By  letter:  12  Ga.,  450;  20  Ga.,  716.  Collateral  fact:  27  Ga.,  87. 
Opportunity  to  explain  :  28  Ga.,  507.  Testimony  in  case  involving  same  issue :  30  Ga.,  731,  Foun- 
dation to  be  laid  :  31  Ga.,  688;  33  Ga.,  117. 


3. 


By  evidence  as  to  his  general  bad  character. 


Proof  that  she  is  common  prostitute  :  3  Kelly,  417;  24  Ga.,  461 ;  or  mother  of  bastard:  30  Ga., 
888 ;  that  he  is  gambler:  22  Ga.,  40.    Use  of  laudanum  :  26  Ga.,  528. 

§3872.  (3816.)  Laying  the  foundation.  Before  contradictory  state- 
ments of  the  witness  can  be  proved  against  him,  (unless  they  are  written 
statements,  made  under  oath  in  connection  with  some  judicial  proceed- 
ings,) the  mind  of  the  witness  himself  should  be  called  with  as  much 
certainty  as  possible  to  the  time,  place,  person,  and  circumstances  attend- 
ing the  former  statement;  and  if  in  writing,  the  same  should  be  shown 
to  the  witness,  or  read  in  his  hearing,  if  in  existence;  and  to  lay  this 
foundation,  the  witness  may  be  recalled  at  any  time. 

This  rule  stated  :  7  Ga.,  348;  15  Ga.,  160.  Foundation  laid  by  answers  to  cross-interrogatories: 
12  Ga.,  450 ;  13  Ga.,  253.    Extent  of  rule  and  object :  13  Ga.,  253 ;  33  Ga.,  24,  117 ;  34  Ga.,  549. 

§3873.  (3817.)  General  character.  To  prove  general  bad  character, 
the  impeaching  witness  should  be  first  asked  as  to  his  knowledge  of  the 
general  character  of  the  witness,  and  next  as  to  what  that  character  is, 
and  lastly,  he  may  be  asked  if,  from  that  character,  he  would  believe  hini 
on  his  oath. 

What  questions  proper :  12  Ga.,  591 ;  18  Ga.,  17.  ' 
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§3874.  (3818.)  Hasfainlnfj  vntnp.'fH.  Tin;  witness  rnay  be  8ustaine<l  by 
similar  proof  of*  cJianicter.  Biit  the  j)arti(Milar  transactions,  or  tlie  opin- 
ions of  single;  individuals  cannot  ])(\  inrpiircd  of  on  (litlicr  sid(;,  except 
uj)on  cross-c^xanii nation  in  seeking  for  the  extent  and  foundation  of  the 
witness'  knowledge. 

What  is  admissible  to  sustain  :  IG  Ga.,  7. 

§3875.  (3819.)  If  impeaclicd  hy  contradictory  statemenfji.  A  witness 
impeached  by  ])roof  of  contradictory  statements  may  l>e  sustained  })y 
2^ro()f  of  general  good  character — the  effect  of  the  evidence  to  be  deter- 
mined by  the  jury. 

On  this  rule:  12  (la.,  450.  Crodit  of  iinpoachod  witness — Crestorod  how:  17  (in.,  465:)  when  not 
corrobora,ted:  22  (Im,.,  479.  Wlicn  corroborated  ;  23  (J;i.,  21(),  57(5;  28  (Ja.,  180.  Of  witncMH.  Helf-im- 
peached:  29  Ga.,  268 ;  31  Ga.,  557,  Jury  may  consider  tho  evidence  of  impeached  witne-sfi :  '6i 
Ga.,  339. 

§3876.  (3820.)  State  of  feeling  and  relation sJdp.  Tlie  state  of  the 
witness'  feelings  to  the  parties,  and  his  relationship,  may  always  be 
proved  for  the  consideration  of  the  jury. 

But  witness  cannot  testify  as  to  the  cause  of  hostile  state  of  feelings:  9  Ga.,  121. 

General  Note. — See  rule  of  Court  No.  60.  Rule  of  practice  as  to  examination  of  witncses 
stated  in  14  Ga.,  242;  17  Ga.,  303.  Testimony  received  after  close  of  evidence:  8  Ga.,  173;  11  Ga., 
92  ;  14  Ga.,  145,  207,  242  ;  16  Ga..  200;  19  Ga..  569  ;  22  Ga..  432;  25  Ga.,  631 ;  27  Ga.,  96.  382;  29  Ga..  4r/) ; 
after  argument  commenced:  10  Ga.,  143;  15  Ga.,  275;  23  Ga.,  191;  24  Ga.,384;  25Ga.,  576;  26  Ga., 
704 ;  30  Ga.,  121.  Witness  recalled  when  :  9  Ga..  125 ;  14  Ga.,  242 :  19  Ga.,  227  ;  20  Ga.,  156 ;  22  Gn., 
499:  23  Ga.,  576;  27  Ga.,  382,  298;  30  Ga.,  121  ;  Eberhart  w.  State,  January  term,  1873.  Where 
the  dispute  is  as  to  localities,  a  diagram  made  out  in  accordance  with  the  testimonj'  of  a  witness 
may  be  submitted  to  the  jury  without  first  having  exhibited  it  to  the  witness  whose  evidence  it 
contradicts:  9  Ga.,  121.  Discretion  of  Court  as  to  examination :  17Ga.,  106;  19-  Ga.,  569;  22  Ga., 
449.  Reluctant  witness :  19  Ga.,  425,  The  Court  may  ask  questions:  lb.  Evidence  in  rebuttal, 
etc.:  19  Ga.,  569:  27  Ga.,  288;  28  Ga.,  237:  Howell  vi.  Howell,  January  term,  1873;  Rust  vs.  Shack- 
elford: lb.  When  a  witness  is  rejected  by  mistake  of  the  Court  and  the  mistake  is  afterward 
discovered:  20  Ga.,  600,  Though  lending  question  is  ruled  out  witness  may  testify  on  the  point  to 
which  it  relates:  20  Ga.,  153.  Manner  of  witness  :  20  Ga.,  156:  31  Ga.,  71.  Memory  of  witness,  how 
impeached  :  20  Ga.,  600.  Where  a  witness  for  the  State  is  detained  from  the  Court  by  means  of  the 
procurement  of  defendant,  his  depositions  taken  on  the  commitment  trial  vany  be  read  to  the  jury  : 
19Ga.,402.  Statement  of  what  is  expected  to  be  proved — when  necessary:  24  Ga.,  558.  Question 
should  not  assume  that  witness  has  stated  Avhat  he  says  he  has  not  stated  :  24  Ga„  583.  Witness 
unable  to  speak  audibly:  25  Ga.,  515.  Where  behavior  of  witness  is  unbecoming:  27  Ga..  2SS. 
Where  witness  stays  in  Court  room  after  his  examination  :  lb.  Party  cannot  support  the  testi- 
mony of  his  own  witness  before  he  is  attacked  :  28  Ga.,  277.  A  party,  plaintiif  or  defendant,  may 
begin  at  either  end  of  his  testimony  upon  the  assurance  of  counsel  that  he  expects  to  supply  all 
the  links  in  the  testimony  necessary  to  make  out  his  case  :  33  Ga.,  49.  Where  the  Court  allowed 
witness  to  testify  that  the  captain  of  the  boat  handed  him  a  "bill  of  lading" — thus  characterizing 
the  legal  effect  of  the  paper  :  Bryan  vs.  Walton,  March  term,  1864.  The  witness  should  prove  the 
paper  and  then  h.-ive  it  read  to  the  jury  without  any  expression  of 'opinion  as  to  its  tenor  and  effect: 
lb.  AVhen  a  party  is  testifying  and  his  counsel  objects  to  his  answeringa  question,  and  theobjectiou 
is  good:  39  Ga.,  119.  Witness  called  to  prove  that  a  copy  tendered  in  evidence  is  a  copy  written 
by  the  party  :  39  Ga.,  597.  Issue  as  to  what  witness  swore  on  former  trial:  40  Ga.,  411.  Witness 
detailing  terms  of  parol  contract:  40  Ga.,511.  When  witness  did  not  hear  all  of  conversation 
about  which  he  is  called  to  testify:  45  Ga.,  225.  See,  also,  Bidwell  vs.  Brown.  January  term,  ISTo. 
C/itVrf  as  witness:  Peterson  us.  State,  January  term,  1873.  Objections  to  testimony  to  be  insisted 
on— when:  See  Rule  44, 
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§3877.  (3821.)    Who  may  he  examined,  on  interrogatories.     A  witness  Act  of  ire-o,  c. 
tnay  be  examined  on  interrogatories,  by  commission,  at  the  instance  of  ^'  "-^* 
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cither  party,  in  any  civil  cause  }UMuling  in  any  Court  in  this  State,  when 
citlior  ot'  the  foHo wing  state  ot'  facts  exists : 

1.  AVliere  the  witness  resides  out  of  tlie  county. 

'2.  V.'here,  from  the  condition  of  his  health,  from  age  or  otherwise,  he 
Act  of  isn  c.  camiot  attend  the  Court,  or,  from  the  nature  of  his  business  or  occuim- 

p  ^xn    Aot  ot      .  .     .  •Ill-  1  1  •  1  •?» 

1S3S.  c.  i>.L\^.    tion,  it  IS  not  pt^ssible  to  secure  his  personal  attendance  without  manliest 
64.        "^'  ^"  ineonvenience  to  tlie  public,  or  to  third  persons — such  as  postmasters, 
]niMic  earriei*s,  physicians,  school  teachers,  etc. 

Aot  of  Isn  does  not  appb'  to  criminal  casot;:  4Ga.,  335.  Testimony  of  aged  and  infirm  witness: 
9  Gil..  2^.»T:  -Jo  05 a.,  2^12. 

3.  AMiere  the  witness  is  about  to  remove  from  the  county,  or  is  about 
to  leave  home  on  business,  for  a  sojourn  or  a  tour,  which  will  extend 
beyond  the  term  of  the  Court. 

Actofi829.  c.       4.  All  female  Avitnesses. 

Act  of  iS5i-'52,      5.  AA^here  he  is  the  only  witness  to  a  material  point  in  the  case. 

P*  ^"  The  intorrosratorie?  must  show  the  state  of  facts  on  which  the  commission  is  sought:  4  Ga.,  3G0. 

§3878.  (3822.)  If  the  fact  ceases  to  exist,  depositions  excluded.  If  the 
state  of  facts  on  which  the  commission  issued  ceases  to  exist  before  the 
trial  of  the  cause,  and  the  witness  is  then  accessible  by  subpoena,  the  test- 
imony taken  on  interrogatories  cannot  be  used. 

Stated  in  6  Ga.,  178. 

§3879.  (3823.)  3Iode  of  obtaining  commission.  The  party  seeking  to 
examine  a  witness  by  commission,  must  prepare  written  interrogatories 
f  1-oq  r  '"^^^ffi^'icntly  explicit  to  inform  the  other  ]^arty  of  the  nature  of  the  testi- 
p.  265.  '^^'  '  mony  sought  and  ex[)ected,  and  yet  not  liable  to  the  objection  of  being 
leading  questions,  Avhich  must  also  state  the  residence  of  the  witness,  if 
known,  and  must  serve  a  copy  of  such  interrogatories  on  the  op>[)Osite 
]>arty,  or  his  attorney,  with  a  notice  of  the  time  of  filing.  The  original 
interrogatories  shall  then  be  filed  in  office  and  there  remain  for  ten  days, 
during  which  time  cross-interrogatories  may  be  filed.  At  the  expiration 
of  ten  days  a  commission  shall  issue  by  the  clerk,  (or  presiding  Judge,  if 
no  clerk,)  for  the  examination  of  such  witness  upon  the  interrogatories. 

Clerk's  duty  under  Act  of  1799:  5  Ga.,  335. 

§3880.  (3824.)  Without  service.  If,  in  any  case,  the  op])osite  party  is 
beyond  the  jurisdiction  of  the  Court,  or  cannot  be  found,  and  is  not  ref)- 
resented  by  attorney,  a  notice  at  the  Court-house  door  for  ten  days  of  the 
filing  of  the  interrogatories,  shall  authorize  a  commission  to  issue. 

See  old  Rule  No.  46. 

§3881.  (3825.)  If  there  are  severed  parties.  If  there  are  more  than  one 
party  opposing,  and  they  have  not  a  joint  interest,  but  several  independ- 
ent interests  are  represented  by  different  attorneys,  copies  must  be  served 
upon  each,  and  the  right  to  file  cross-interrogatories  belongs  to  each.  In 
every  case  the  Court  should  see  that  the  party  really  to  be  affected  by  the 
evidence  has  an  opportunity  of  cross-examination. 

Where  the  cros9-interro(?atories  are  not  answered:  1  Kelly,  551;  7  Ga.,  348.  Cross-interroj?a- 
toric«  withdrawn  :  6  Gn.,  365.  When  sufficiently  answered  :  8  Ga.,  421 :  14  Ga..  242,  277;  19  Ga.,569; 
32  Ga.,  3z5.  5<')7, 546.  Where  the  party  objecting  is  benefited  by  failure  of  witness  to  answer  cross- 
interrogatories  :  14  Ga.,  277. 

§3882.    (382G.)    Appointment  of  commissioners.     Commissions   shall 

i.ssue  generally  in  blank,  allowing  the  party  to  select  his  commissioners; 

Act  of  1850,  c.  ^^'•^t  in  any  case,  the  opposite  party  shall  have  the  privilege  of  naming  two 

p.  260.  competent  commissioners,  whose  names  shall  be  inserted  in  the  comrais- 

sio!],  and  one  of  whom  shall  act  in  the  execution  thereof,  unless  a  good 

and  sufficient  reason  be  shown  for  his  failure. 

Failure  of  commissioners  to  insert  their  names  in  blank  commission:  20  Ga.,  108,  Sec  old  Rule 
No.  2S. 


PART  III.— TITLE  X.— (J J 1  AFTER  VL  «83 


Intorrot^dtorif'H  urx)  'Ifrfx'iBition*. 


§3883.  (3827.)  Who  may  ad.  No  pci'son  is  (jornpotcnt  to  act  as  com- 
missioner who  would  be  ineoni|K;t(;rit  as  a  juror  on  ae(;oiiiit  of  relallon- 
sliij),  or  as  a  witness  on  aeeount  orint(T(!St,  nor  will  the;  attorney  of  the 
l)arty,  or  his  clerk,  or  an  ag(jnt  i)ai(l  to  discharge  this  duty,  be  a  compe- 
tent commissioner.  A  (;omnn'ssion(T,  like;  a  j ud^e,  should  stand  perfectly ''^J^^^'^** ^^'^^^^^ 
imj)artial  between  the  j)arties.  [Jleasonable  compensation  may  be  })aid 
to  the  commissioners,  but  not  more  than  two  dollars  per  day  shall  be 
taxed  as  costs  against  the  party  cast  in  the  suit.]     (a.) 

"As  a  juror:"  5  Ga.,  335.  "Clork:"  fb.  Lfiw  student  in  attornoy's  ofTico:  .0  Ga.,  424.  Son  of 
attorney:  19  Ga,,  404.  One  wlio  c»nnot  write  incoinpotont :  23  Gu.,  4.  Attorney  not  feed  in  the 
case:  28  Ga.,  188;  and  not  interested,  is  competent:  33  Ga.,  117. 

§3884.  (3828.)  How  executed.  No  party,  or  his  counsel,  or  his  arrent, 
or  other  person  on  his  behalf,  should  be  present  at  the  exccMition  of  the 
commission,  and  everything  attending  the  execution  should  show  a  per- 
fect impartiality  and  freedom  from  bias. 

Questions  put  to  witness  and  answered  by  attorney:  8  Ga.,  421.  "Aprcnt:"  14  Gn.,  70.  "Par- 
ty:" 19  Ga.,  630.  Party  in  next  room,  this  beinj?  known  to  witness,  and  door  open:  24  Ga.,  384. 
Answer  to  cross-interrogatories  as  to  who  was  present:  32  Ga.,  507,  546.  Does  not  apply  where  the 
witness  is  a  party  to  tlie  suit  himself:  41  Ga.,  675. 

§3885.  (3829.)  Compellmg  witnesses  to  ansiver.  If  a  witness  refuses  to 
ap[)ear  before  the  commissioners,  or  to  answer  the  interrogatories,  upon  the 
certificate  of  one  of  the  commissioners,  or  the  affidavit  of  the  party  or  his 
attorney  to  the  fact,  presented  to  a  Judge  of  the  Superior  Court,  or  the 
Ordinary,  it  shall  be  his  duty  to  issue  an  order  to  the  sheriif,  his  deputy,  ^^*/J^  ^^^f-  ^% 
or  any  constable,  to  arrest  the  witness  and  bring  him  before  such  Judge,  or  1840,  c.  p.  269. 
Ordinary,  and,  after  hearing  his  excuse  and  examining  the  interrogatories, 
to  see  that  the  same  are  legal,  he  shall  order  the  said  witness  to  be  lodged 
in  jail  until  he  answers  the  same.  This  provision  shall  extend  to  com- 
missions sent  from  the  Courts  of  other  States  or  the  United  States. 

§3886.  (3830.)  Where  to  be  examined.  No  female  witness  shall  be 
required  to  leave  her  home  to  appear  before  commissioners,  nor  shall  any 
witness  be  required  to  go  out  of  the  county,  or  more  than  ten  miles  from 
his  residence ;  and  any  witness  leaving  his  home  to  be  examined  shall 
have  the  fees  of  a  witness  subpoenaed  and  attending  the  Court. 

§3887.  (3831.)  Winting  out  their  oion  ansicers.  Witnesses  may  write 
out  their  own  answers  in  the  presence  of  the  commissioners,  and  by  their 
consent,  but  in  no  other  way  shall  they  ]>repare  the  same ;  and  if  the  wit- 
nesses answer  from  written  memoranda,  such  memoranda  shall  be  sent 
with  the  commission,  and  the  fact  certified  by  the  commissioners. 

§3888.  (3832.)  Duty  of  commissioners.  The  answers  should  be  under 
oath,  and  certified  to  be  so  taken.  They  should  be  written  out  plainly, 
and  be  full  and  explicit  to  all  the  direct  and  cross-interrogatories ;  they 
should  be  signed  by  the  witness,  and  attested  officially  by  the  commis- 
sioners named  in  the  commission,  and  the  place  of  execution  should  also 
appear.  The  interrogatories,  answers  and  commissions  should  be  then 
sealed  up  in  an  envelope,  with  the  names  of  the  commissioners  written 
across  the  seal,  and  directed  to  the  officer  of  the  Court  whence  the  com- 
mission issued.  The  package  can  be  sent  by  mail  or  intrusted  to  the 
party  or  some  private  hand.  In  the  former  case,  the  postmaster  receiv- 
ing it  from  the  commissioner  must  certify  to  the  fact,  and  the  postmaster 
delivering  it  to  the  Court  must  certify  to  its  reception  by  due  course  of 
mail.  In  the  latter  case,  the  person  receiving  and  delivering  it  in  Court 
must  make  affidavit  of  the  fact,  and  of  its  freedom  from  alteration. 

§3889.  (3833.)  How  received  and  disposed  of .  The  package  thus  for- 
warded must  be  received  in  open  Court,  and  opened  only  by  its  leave  or 
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the  consent  of  parties,    and   wlien  thus  reeeived  shall  beeome  an  office 
paper,  to  be  used  by  either  party  under  the  direction  of  the  Court. 

Sv'o  old  Rule.  Xo.  ;>0.    .Mso.  Christiiin  rs\  R  vnsom,  Jiilj-  term,  1872. 

§3890.  (3834.)  Failincj  to  rcfur)i,  a  co)ttempf.  A  commission  once 
exeout-ed  nuist  be  returned,  and  a  ])arty  failing  to  return,  or  Avillfully 
abstraering'  sucli,  sliall  be  attaelied  for  contempt,  and  otherwise  dealt 
with  until  the  same  is  produced. 

^3891.  Dcposifions7rifhout  commission.  [Where  any  party  to  a  suit 
in  any  Court  of  this  State  shall  desire  to  take  the  testimony  of  a  witness 
by  written  interrogatories  and  depositions,  and  the  opposite  party,  or  his 
attorney,  shall,  in  writing,  waive  commission,  the  answers  of  the  witness, 
or  witnesses,  may  be  taken  in  virtue  of  such  agreement,  which  shall 
operate  in^lieu  of  a  commission,  and  tlie  persons  acting  as  commissioners 
thereunder  shall  be  authorized  to  administer  the  usual  oath  to  the  witness, 
or  witnesses,  upon  which  perjury  may  be  assigned  and  punished  as  under 
the  penal  laws  of  this  State  governing  the  same. 

A  caption  in  substance  as  foUow^s  shall  be  a  sufficient  return  under  said 
agreement,  to-wit : 

State  of  Georgia,  County: 

By  virtue  of  an  agreement  between  the  parties  or  counsel  in  the  case 

of  vs ,  pending  in  the Court  of  ,  county  or  district 

(as  the  case  may  be,)  the  undersigned,  acting  as  commissioners,  have  caused 

A  B  ,  a  witness  in  said  case,  to  come  before  us,  who,  being  duly 

sworn  true  answers  to  make  to  the  annexed  interrogatories,  dej^oses  and 
answers  as  follows : 

To  first  interrogatory,  he  answ^ers,  etc. 

To  second-interrogatory,  he  answers,  etc. 

To  first  cross-interrogatory,  he  answers,  etc. 

To  second  cross  interro2:atorv,  he  answers,  etc. 

Answered,  subscribed  and  sworn  to  before  us,  this  day  of  , 

187.... 

E  F,  Commissioner.     [Seal.] 

J  K,  AVitncss.  G  H,  Commissioner.     [Seal.] 

(a)  Act  of  20th       And  a  Substantial  compliance  with  the  same  shall  be  sufficient  to  let 
Feb.,  1873,        the  auswcrs  go  to  the  jury,  if  legal,  on  other  grounds,  and  to  give  legal 
sanction  to  the  oath  administered  as  aforesaid.]     (a.) 

§3802.  (3835.)  E.rceptions,  when  taken.  All  exceptions  to  the  execu- 
tion and  return  of  commissions  must  be  made  in  writing,  and  notice 
Act  of  1854,  C.  thereof  given  to  the  opposite  party  before  the  case  is  submitted  to  the 
jury :  Provided^  the  same  have  been  in  the  clerk^s  office  for  twenty-four 
hours  prior  to  the  trial.  De})ositions  read  on  the  first  trial  shall  not  be 
subject  to  formal  exceptions  on  subsequent  trial. 

How  waived  :  8  Ga.,  421 ;  14  G,'i.,  212:  18  Ga.,  570;  21  Ga,.  576;  32  Ga.,  542;  44  Ga.,  458.  Cross- 
examining  pfirtv  cJinnotfXf'eptto  execution  beciuse  a  direct  interrofj.'itory  h;l^in<)t  been  answered  : 
19  G;i..  404.  On  apnojil  trisils  :  2:-5  Ga.,  215.  On  jippenl  trinls^on  Act  of  1854:)  2!)  Ga..  443;  33  Ga.,  49. 
Must  be ''/ef'jrmiTiea  before  the  case  is  submitted:  31  Ga.,  625.  See  old  Rule  47.  It  was  directory 
only  :  9  Ga.,  441. 

Gkxf.ralXote. — Wordaofthedepo.aition.how  to  be  rend  nnd  understood  :  6Ga., 178,180.  Dey>o- 
fition?  of  ;itrent :  6  Gm.,  5W.  Motion  to  nrrest,  re;idinf?of:  Ih.  Interro^^atories  t;iken  in  one  cnsevend 
in  another:  7Ga..  445:  24  (in.,  43^.  Miytiike  inndo  by  Avitness  in  previous  exMininntion— when :  12 
Ga..  19;  26Gri..  332.  Interro;,';itories  ui;iy  be  withdriiwn  iind  re-executed  when  :  ]3Ga.,  lS8.  Either 
party  rn;iy  read  the  ex.-uninfition  :  14  G;r.,  697.  V/here  direct  and  cross-intorroffatories  are  the 
»arne:  17  Ga,.  558.  Caption  of  set  of  interrf>j^atories  in  handwriting  of  i)arty— answers  in  that 
of  witne3s:  ITGa.,  622,  "Answered,  subscribed  and  sworn  to  before  us,"  oinitt(^d:  18  Ga,,  573. 
Errors  as  to  names  of  witnesses  :  19  Ga.,  569;  26  Ga.,  ^K',.  ^V^hen  nominal  parties  neglect  to  answer 
interrogatories:  20  Ga.,  90.  Answer— refjuisites  of:  20Ga.,  593;  26  Ga„  332;  41  Ga,.,  117,  232 ;  45  Ga., 
416.  Name  of  case  :  22  Ga...  541  ;  24  Ga.,  384.  Abbreviations  in  commissioners' names  :  23  Ga.,  17, 
Statement  of  place  at  which  commission  is  executed :  2-3  Ga.,  132.   Witness  may  be  twice  examined 


PART  III.—TITLE  X.— CHAPTER  VI.  68ft 

InterrogptoricB  and  d«»po«tion«. 

by  samo  j^niiy  in  .SMtno  ofiso:  24  (;!ii.,  fAH,  Where  HijrMJif  urcM  of  witriftHMOH  ?ind  corrimiy*ion«'n)  Hf;»rra 
lobe  in  hmiih!  luindwriliriK  :  .'J''5  <lii,.,_l  17.  AVIk^ii  ic;i<liiit,':  -T*  (la.,  ii7'».  J''onn;il  wr/r'l.'<  ui  jurm  to 
iiiiswcr.s  niny  Ibllow  nfiines  (»rc,()ii)iiii,«^if)n(!rH :  ivOi/;].,  lo!^.  Wheif;  <-vi<l«'rif;r;  !.•<  f;ik'-n  by  ';oiiirni.''j«ion, 
nml  it,  iippijiir.s  l^v  tiur  jinKWiiis  tbiil  the;  vviliic^H  doc^H  \)u\.  undcr.-'tnri'l  the  KnKli-'b  \,\i\v.n'>'.'A'-,  ib<;  Court 
Avill  prcj^iunic,  in  \\\v.  iib.st^ncc!  oCproc^fto  tiic;  contniry,  tii;il,  tJic  (;oinniiHyion(;r  un'ler.stood  t.jn;  bin{<iiM(fo 
of  (he  \vitn(!.ss  :  4]  (in.,  (iOl).  It,  in  no  objoclion  to  tin;  uy;  rjf  tci«t.iniony  t.;ik<;n  by  <;ornr/ii>'hion,  if,  afr.er 
ilisrc;i(l,  tbo  witncs.s,  fi.  f'eni;ib!,  Jippcjir,  iind  in  (;x;iniin<;(l  jih  ji  wit.iM;:-.'' :  Ih.  Sij^riMlnre  to  answer 
by  witricir-seH:  4.' (Jn,.,  5(39,  Where  a,  witness  uhch  a  ineiiionindntn  wiiieh  Ih  not,  att,;ich<;'l  to  the 
int,orros-a,t,oricH :  44  (}a.,  278.  Wh(!n  (juostions  not  ficrtincnt  to  the  is.-fUf^  aro  n.-ked  in  int»;rroira- 
torics,  and  aie  not  iinHVV(!red,  it  is  enor  to  rule  out  tin;  wliob;  of  the  vvitneys'  an-wer.",  on  rho 
jivound  tliat  tlie  er(»ss-(|n(;stions  wei'e  not  answered.  \\'}i(;n  int(;rroKa  lories  are  taken  out  by  the 
dcftnubint  and  (;ross(!d  by  tiie  [dainlill".  and  both  thf;  direetatid  cross  inf errojra,lorie/j  are  an-wercd, 
and  the  «b'fcn(bint  introduces  and  reads  to  th(!Jiiry  the  atiswers  to  th<!  direct  inf (;rro;,'atorie:-,  fail- 
ing to  read  tlic  answers  to  the  (;ross-interr()f,'atorit;H.  lie  docH  not  tfiereby  make  the  witncHM  hi.s 
witness,  so  that  he  cannot  itnpoaeh  Jiini:  45  (jtu.,  Ml*,  i'ho  answers,  to  take  the  direct  and  (.tosh- 
qiicstions,  are  th(Mnidence  of  the  i)arty  wlio  offers  to  tlie  jury  the  return  of  the  cotuniissionerH  : 
Ih.  To  read  the  dii'ect  answers  to  intcrrof^atories  and  leave  tfie  other  si<bj  to  r(!ad  tfie  answers  to 
ci()ss-int(!rroyatories.  is  not  a,  coi'rect  practice  :  Ih.  It  is  in  the  i)C)vV(;r  of  parties,  under  dirc-tion 
of  the  Court,  to  present  the  original  paper,  propounded  a,s  a  will  to  witnesses  residintr  out  of  the 
county  of  the  trial,  by  iriterrof^atories :  45  (bi,.,  41(5.  8(;e,  also.  Christian  vh.  Kansoin,  .July  term.  1*^72: 
W.  A:  A  R.  R.  vh.  Harris,  July  term,  bS72 ;  Shorter  vh.  Marshall,  January  term.  ]87-'i:  Williiit<ham 
'<;y.  Smith,  lb.:  Thomas  v;^.  Whiteiiead,  Ih.  See.  also.  Rule  .'^2:  fform  of  commission  :)  Rule  'i'-'r. 
(names  of  witnesses,)  and  I'J  (^a,.,  5()() ;  2(j  Ga.,  483  ;  Rule;54  :  (time  for  return  of;;  Rule  %:  ^wbere 
commissions  are  returned  not  executetl  or  dii-ected  according  to  rule;)  ltule.';(3:  (t>o.«t  master's 
indorsement, — ab)>reviations  in  names  of  commissioners:  Ih.  Sec,  also,  23  (ia.,  17.  Rule  37:  (ex- 
ception that  interrogatory  is  leading;)  and  44  Ga.,  236. 

§3893.  Depositions  may  he  taken  in  certain  counties,  [Ih  all  counties 
in  this  State,  where  there  is,  or  may  be,  a  city  of  ten  thousand  inhabi- 
tants, an<i  upwards,  either  party  litigant  in  any  Court  of  record  in  any 
such  county,  may,  without  any  order  or  commission,  take  the  deposition li!jAct5of  1871- 
of  any  witness  or  witnesses  in  said  case,  whetlier  resident  in  the  county 
or  not,  upon  giving  the  opposite  party  five  days'  notice  of  the  time  and 
place,  with  names  of  the  witnesses.]     (a.) 

§3894.  Depositions,  by  ivhoin  taken.     [Such  depositions  to  be  taken 
before  any  commissioner  appointed  by  the  Judge  of  the  Superior  Court  j)  Acts  of  1S71- 
of  said  county,    for   the  purpose   of  taking  such  depositions,  and  the  '"'^'•^* 
appointment  entered  on  the  minutes.]     (b.) 

§3895.  Form  of  caption,  certificate,  etc.     [The  caption  and  certificate 
of  the  return  of  such  cases  may  be  substantially  as  follows : 

A  B  ^ 

vs.     Vln  the  Court  of  county,  Georgia. 

C  D.j 

Depositions  of  and  ,  witness  (or  witnesses)  for  the  plaintiff 

(or  defendant,)  in  the  above  case,   taken   upon  notice,  beginning  on  the 

day  of  ,  18...,  at  ,  in  the  presence  of  the  plaintili'  and 

defendant,  either  or  both,  in  person  or  by  attorney,  as  the  case  may  be ; 
the  said  witness  or  witnesses,  being  first  duly  sworn,  deposed  as  follows :  (c^  Act5oflS7l- 
(here  stating  each  question,  both  direct  and  cross,  with  the  answer  as'72,  p.  47. 
delivered  by  the  witness  immediately  after  it,  and  concluding  as  follows:) 
"•  The  foregoing  depositions  were  taken  before  me,  as  stated  in  the  cap- 
tion, and  the  answer  reduced  to  writing  by  me,  or  by  the  witness  in  my 
presence,  and  I  certify  that  I  am  not  interested  in  the  cause,  nor  of  kin, 
or  counsel  to  either  of  the  parties,''  and  signed  by  the  commissioner.]  (c.) 

§3896.  Motions  and  objections — how  made  and  returned.  [All  motions 
or  applications  to  postpone  or  adjourn  the  proceedings,  and  all  objections 
to  the  witnesses  or  proceedings,  shall  be  made  to  the  commissioner,  and  (d^Acts^oflsn- 
if  in  writing,  filed  with  the  return,  and  if  not  in  writing,  noted  in  and  '-'^•^•• 
become  part  of  the  return,  with  the  ruling  of  the  commissioner  thereon, 
and  the  answer  of  the  witnesses,  whether  the  objection  be  sustained  or 
not.]     (d.) 

§3897.   Order  and  scope  of  examination.    [The  order  and  scope  of  the^  ^  .       .. 
examination  shall  be  had  in  conformity  to  the  rules  of  the  Superior  Court  '72,?.  47. 
governing  the  examination  of  witnesses  in  trials  at  law.]     (e.) 
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§3898.  Pcposifion,^ — how  returned.  [When  the  return  shall  have 
been  made  up,  ami  sig'ued,  as  provided  in  the  prceeding  seetions,  the  same 
sliall  be,  (OLi;ether  with  evideuee  oi"  the  service  of  the  notice,  sealed  up 
and  directed  to  the  clerk  of  the  Court  where  the  case  is  pending,  and 
may  be  delivered  either  bv  the  connnissioner  to  such  clerk  in  person,  or 

ffUctsof iSTi-sciit  by  the  hand  of  any  other  person;  and  tlie  clerk  is  hereby  author- 

*****'    *  ized,   whether  the  Court  be  in   session  or  not,  to  administer  the  usual 

oath,  and  enter  the  same  on  the  package,  with  leave  to  open,  as  practiced 
in  this  State  (as  to  interrogatories,)  and  tlie  package  may  be  thereupon 
opened  and  publislied  without  further  delay.]    (f.) 

§3899.  Poicer  and  fees  of  co)nmissloner.  [TJie  commissioner  shall 
have  the  same  power  and  authority  to  summon  witnesses,  and  compel 
their  attendance  to  testily  before  him,  as  are  now  conferred  upon  Justices 
of  the  Peace  in  this  State,  to  compel  witnesses  to  appear  and  testify  in 
Justices'  Courts  :  and  the  said  commissioners  shall  receive  from  the  party 

p.bi.^^^  '"seeking  the  festimony  of  the  w^itnesses  examined  before  him,  the  follow- 
ing ices,  to-wit :  For  the  examination  of  each  witness,  two  dollars  ;  for 
certifying  and  returning  the  testimony  taken  before  him  for  the  plaintift' 
or  defendant,  in  each  case,  fifty  cents ;  for  issuing  each  subpoena,  twenty 
cents.]     (g.) 

§3900.  Commissioner's  orders,  how  executed.  [The  attachments  or 
orders,  or  other  process  issued  by  said  commissioners,  for  the  purpose  of 

p. 54.  '  'compelling  vritnesses  to  appear  and  testify,  shall  be  directed  to,  and  may 

be  executed  by  the  sheriff,  his  deputy,  or  any  constable  of  the  county.] 
(h.) 


CHAPTER   VII. 

PERPETUATING  TESTIMONY. 


3901.  Application  and  order. 

3902.  Dei»osition  and  filing. 

3903.  Application  recorded. 


Section. 
390i.  Effect  of  testimony. 
3905.  Fees. 


§3901.  (3836.)  Apj)Ucation  and  order.     If  any  person  desires  to  per- 
petuate tlie  testimony  of  a  witness,  in  anticipation  of  litigation,  not  yet 
pending,  and  which  it  is  not  in  his  power  to  commence,   he  may  make 
^vritteu  application  to  the  Judge  of  the  Superior  Court  of  the  county 
Act  of  1823.  c.  "^vbere  the  witness  resides,  or,  if  a  non-resident,  where  he  may  be  tempo- 
ii$-'5(j  ^U2^^^^'^h%  stating  the  facts,  the  proof  expected,  and  the  parties  probably 
'   '     '  interested  on  the  other  side,  accompanying  such  application  with  the 
written  interrogatories  to  be  propounded  to  the  witness ;  whereupon  the 
Judge  shall  pass  an  order  requiring  some  disinterested  attorney  of  the 
Court  to  act  as  commissioner  and  take  such  testimony,  providing  in  such 
order  for  the  most  effectual   notice  to  the  opposite  parties,  and  for  any 
cross-interrogatories  which  may  be  filed. 

§3902.  (3837.)  Depositions  and  filing.     Such  commissioner,  after  exe- 
cuting th(s  commission  in  the  same  manner  as  in  ordinary  cases,  shall  file 
Act ofiss.>*.56, the  package  with  the  clerk  of  the  Superior  Court,  with  his  indorsement 
^''  '  *  of  the  fact  tbercon,  which  package  shall  be  safely  kept,  until  produ*ced 

by  him  for  publication,  under  the  order  of  the  Court. 


A/ 
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§3903.  (3838.)  Application  recorded.  The  fii)[)]if;atIon  for  the  onlor, 
find  tlio  onkir,  shall  1)(;  eriterc'd  ou  Uic  inir)iiU'S  Ix-.l'ora  (](.'liv(.'ry  to  tfjo 
comniiHsioiier  for  cxQCAii'ion). 

§3904.  (3839.)   J^Jfcd  of  ledimom/.     Testimony  tlnis  takr-n  Hliall  he.,jj,^^ 
used  de  bene  enne  \i\  at  the  time  the  litigation  arises,  no  nK>re  satisfactory  ' 
examination  of  the  witnc'ss  may  be  had. 

§3905.  (3840.)  Fees.     The  Court  granting  the  order  sliall  prescribe  ^,.^,,f  H^-^r.-.^^^ 
the  fees  to  be  paid  to  the  commissioner.  *  p-  i-*^« 

The  record  munt  show  tluit  thotcHti!n<;ny  wan  taken  de  hcna  chhc,  :  15  Ga.,  423. 

Generat.  Note  on  Title  X.—CKvidcneo.)— Credit  of  witnesHen:  6  Ga.,  324;  13  Ga.,  508;  14 
Ga.,  55;  lUGa.,  402;  20  Ga.,  15();  23  Gii,.,  2U7,  57();  24  Gm.,  252,  51M  ;  2-5  (^i,..  071;  2*J  Ga.,  2M);  '.'M  Ga., 
921;  31  Ga.,  71,  041;  32(Ja.,  173;  33(hi..  4<);  3iM;)i,..  5!)7;  40  (Jn,.,  530;  M(:Le!in  v;*.  Chirk.  .July  t.errn, 
1872;  Jones  vk.  Stnte,  January  term,  1H73.  Positive  nnd  neKfitive  evid'uice:  4  G;i,.,  287;  0  G:i..  324  ; 
12  Ga.,  142,  213  ;  14  G;i,.,  55;  2l  Gii,.,  133;  20  Gii.,  183;  27  G:i,.,  381,  010;  ;',0  (;;i..,  1^85;  42  Ga.,  473.  Bill  of 
exceptions  to  admission,  etc.,  of  evidence:  7  Gn...  258  ;  9  (ja.,  9;  14  (jla.,  174  ;  17  Ga.,  30;  22  Ga..  24, 
193;  26  Ga.,  332;  27  Ga.,  1(57.  Waiver  of  objections  to  :  8  Ga.,  421  ;  9  Ga.,  125;  20  Ga.,  13/).  .V33.  (X» ; 
21  Ga.,  220;  25  Ga..  137;  33  Ga.,  117.  Illegal  evidence  M.dmitted:  9  Ga.,  9;  25  Ga..  137.  002  j  42  Ga., 
605.  8ee,  also,  note  to  section  3714.  Number  of  witnesses:  10  Ga.,  148;  42  (Ja.,  04.  Lvidence 
defined  :  10  Ga.,  500  ;  18  Ga.,  687.  Conflictinf?  evidence:  12  (^a.,  229;  24  Ga.,  252,  530;  20  Ga..  405;  30 
Ga.,  361,  423.  619.  Evidence  as  to  insolvency  :  13  (ia.,  406:  24  Ga.,  454  ;  32  Ga.,  409,  575  ;  .'«  Ga.,  372. 
Party's  sayings  in  his  own  favor  inadmissible:  18Ga.,  495;  23  G;i-.,  155;  26  (^la.,  374;  29  Ga.,  82,  2^5. 
Proof  by  witnesses  that  they  never  knew  or  heard  of  a  particular  person,  is  no  proofof  the  non-ex- 
istence or  death  of  that  person  :  21  Ga.,  301.  Gestures  as  evidence:  29  Ga.,  285.  Exjjlanation  and 
requisites  of  bill  to  peri)etuate  evidence  :  20  Ga.,  777. 

Decisions  relating  to  criminal  evidence  will  be  found  under  the  sections  relating  to  particular 
crimes.  The  folloAving  cases,  which  could  not  be  thus  arranged,  are  here  inserted:  Otter  to  bribo 
guard:  11  Ga.,  123.  Otters  of  compromise  :  14Ga.,  55;  40  Ga.,  529.  Tha,t  defendant  did  not  fly  is  but 
an  equivocal  evidence  of  his  innocence;  20  Ga.,  156.  Presumption  of  conscious  guilt  from  flight :  2o 
Ga.,  527.  The  defendant  cannot  give  in  evidence  his  own  sayings  as  to  when  a  certain  injury 
was  inflicted  upon  him,  and  who  inflicted  it,  made  to  his  physician  two  or  three  days  after  the  per- 
petration of  the  act  for  which  he  is  indicted:  45  Ga.,  225. 

*The  words  "  and  clerk  "  repealed  by  Acts  of  1871-2,  p.  51. 
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Article  1. — Qualification  of  grniid  jurors. — Article  2. — How  selected,  drawn,  and  summoned. 


TITLE  XI. 

OF   JUIUES. 


Cir AFTER  1. — Of  Graud  Juries. 
Chapter  2. — Of  /Special  Jar ics. 
Chapter  3. — Of  Petit  Juries. 
Chapter  4. — Special  Provisions, 


CHAPTER  I. 

OF    GRAND    JURIES. 


Article  1. —  Of  the  Qualification  of  Grand  Jurors. 
Article  2. — IIow  Selected,  Prawn  and  Summoned. 
Article  3. —  Oath  of  the  Grand  Jury. 
Article  4. —  Of  the  I^ower  and  Puty  of  a  Grand  Jury. 


ARTICLE  I. 


^i)Conf:t.,  Art. 
V.  gee.  \6. 


OF  qualification  of  grand  jurors. 

Section  3906.  Qualification  of  Grand  Jurors. 

§3906.  (3841.)  Qualifications  of  grand  jurors.  All  male  citizens  of 
tliis  State,  above  the  age  of  twenty-one  years,  and  under  the  age  of  sixty 
years,  l:>eing  neither  idiots,  lunatics,  nor  insane,  who  have  resided  in  the 
county  for  six  months  preceding  the  time  of  serving,  and  who  are  deemed 
[upright  and  intelligent]  (a)  persons,  as  hereinafter  provided,  are  hereby 
declared  qualified  and  liable  to  serve  as  grand  jurors,  unless  exempted  by 
law. 

[Sections  (3842,)  (3843,)  (3844,)  (3845,)  and  (3846,)  superseded  by  the 
law  embodied  in  the  next  Article.] 


ARTICLE  IL 
now  selectei:),  drawn,  and  summoned. 


3!Xj7.  Jury  box— how  rnnde  up. 
390H.  Jury  V>ox— how  revised. 
3WX».  Li.-t  of  jurorH. 
3910.  ComrnissionerH'  oath. 


Srction. 

3911.  Jurors-— how  drawn. _ 

3912.  flow  drawn  in  Viication. 

3913.  Jlow  summoned. 

3014.  Number  and  duty  of  grand  ju^-y 


§3907.  Jury  box — hov)  made  up  and  kept  [It  shall  be  the  duty  of 
the  Ordinary  in  each  county  in  this  State,  together  with  the  clerk  of  the 
Superior  Court  and  three  commissioners,  appointed  for  each  county  by 
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How  selected,  drawn,  and  summoned. 


the  presiding  Judge   of*  llie  Siij)erl(>r  Court,   n^novubK;   id   lii-    j^loa.s- 

ure,  to  meet  at  the  Court-liouse  on  the  first  Monday   in   J  mi'-,   hi^-n- 

nially,  or  on  fiiihire  to  do  so  at  that  time,  witliin  tljii'ty  days  thereafter, 

wliose  duty  it  shall   Int  to  sehxit  from   the   book  of  tlie  re(^;iver  r>f  tax 

returns,  uj)rigliit  and  intelligent  ])ersous  to  serve;  as  junjrs,  and  U)  make 

out  tiekets,  with  the  uames  of  tfie  persons  so  s(;leeted  written  ihen^on, 

"whieh  said  tiekets  shall    be  put  in   a  box  to   b(;  provided  at  the  j)ufdic 

expense,  whieh  said  box   shall   liave  two   apartriK^nts,   marked   number 

''one'^  and  'Hwo,"  and  whieh  shall  be  locked  up  and  sealed  by  the  Judge ^a)Acteon860, 

and  plaeed  in  the  care  of  the  clerk,  and  the  key  in  the  care  of  the  sheriff;  ActHofibTO,  pp. 

and,  except  as  hereinafter  provided,  no  grand  or  petit  jury  shall  be  drawn,    '' 

but  in  the  presence  of  the  Judge,  in  open  Court;    nor  shall  any  person, 

on  any  pretence  whatever,  except  as  hereinafter  provided,  o|)en  sairl  box 

or  alter  the  names  placed  therein;   and  any  person  so   offending,  u})on 

conviction  of  the  same,  shall  be  punished  by  fine  and  imprisonment  in 

the  common  jail  of  the  county,  at  the  discretion  of  the  Court.]     fa.) 

§3908.  Jury  box — hoiv  and  when  revised.  [It  shall  and  may  be  law- 
ful for  the  Judge  of  the  Superior  Court  of  'any  county  in  this  State, 
when  from  any  cause  the  jury  box  of  such  county  may  not  be  revised  at  cb)  Acts  of  1871- 
the  time  required  in  the  preceding  section,  to  issue  an  order  either  in  term  ''^'  ^'-  ^'^' 
time  or  at  chambers,  directed  to  the  commissioners,  requiring  and  author- 
izing them  to  meet  and  revise  such  jury  box,  and  such  revision  when 
made,  shall  be  as  lawful  as  if  done  at  the  time  required  as  aforesaid.]  (b.) 

§3909.  List  of  jurors  to  be  filed  in  Ordinary^ s  ojjtce.  [On  the  revisal 
of  the  jury  box  as  provided  in  the  preceding  sections,  it  shall  be  the  dut}^ 
of  the  clerk  to  make  out  a  list  of  all  the  names  in  the  box,  the  same  to  be  p^.  142/° 
alphabetically  arranged,  and  to  place  said  list  of  fde  in  his  office,  which 
said  list  shall  be  certified  by  the  Ordinary,  commissioners  and  clerk,  to 
contain  all  the  names  placed  in  the  jury  box.]     (e.) 

§3910.  Commissioners  to  be  sworn.  [It  shall  be  the  duty  of  the  Judges 
of  the  Superior  Courts  in  this  State,  in  appointing  commissioners  for  the 
revision  of  the  jury  box,  from  time  to  time,  to  require  of  the  commis- 
sioners in  the  county  for  which  they  are  appointed,  to  take  an  oath  before 
the  Judge  of  the  Superior  Court  to  impartially  discharge  their  duty  in  (a)  Acts  of  is:o, 
said  revision,  without  any  regard  to  race,  color,  or  previous  condition,  in  ^"  '^^^' 
accordance  with  the  Constitution  of  this  State;  and  any  commissioner 
violating  the  provisions  of  this  section  shall  be  deemed  guilty  of  perjury, 
and,  upon  conviction  in  the  Superior  Court,  shall  be  subject  to  all  the 
pains  and  penalties  prescribed  in  this  Code  for  perjury.]     (a.) 

§3911.   Grand,  jurors — hoio    drawn.     [The  Judges  of  the  Superior 
Courts,  at  the  close  of  each  term,  in  open  Court,  shall  unlock  said  box, 
and  break  the  seal,  and  cause  to  be  drawn  from  apartment  number  "one,'' 
not  less  than  eighteen,  nor  more  than  twenty-three  names  to  serve  as 
grand  jurors  at  the  next  term  of  the  Court;  all  of  whieh  names,  as  well 
as  the  names  drawn  to  serve  as  petit  jurors,  as  hereafter  provided  for, 
shall  be  deposited  in  apartment  number  "two/'  and  when  all  the  names  (d^  Acts  of  iSoO, 
shall  have  been  drawn  out  of  apartment  number  "  one,'^  then  the  drawing  ^'•^^^• 
shall  commence  from  apartment  number  ^'two  "  and  the  tickets  be  returned 
to  number  "one,"  and  so  on  alternately;    and  no  name,  so  deposited  as 
aforesaid  in  said  box,  shall,  on  any  pretence  wdiatever,  be  thrown  out  of 
said  box,  or  destroyed,  except  when  it  is  satisfactorily  shown  to  the  Judge 
that  the  juror  is  dead,  removed  out  of  the  county,  or  otherwise  disquali- 
fied by  law^]     (d.) 
44 
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Article  8. — Oath  of  the  srrnnd  jnry. 


§3912.    Graihl  Juru — how  (Irauii  in  tmcatio)}.     [Whenever  from  any 
cause  the  Jiulge  shall  lail  to  draw  a  jury  as  provided  in  the  preceding 
stvtion,  it  shall  be  the  duty  of  the  Ordinary  of  the  county  in  which  such 
(e^ActsoflSoi>.  ii^i^^^i'^'  may  have  occurred,  together  with  the  commissioners  and  clerk  of 
p.  uo.  <;.^i J  county,  to  meet  at  the  Court-house  at  least  twenty  days  previous  to 

the  next  ensuing  term  of  the  Court,  whether  such  term  be  a  regular  or 
adjourned  term,  and  then  and  there  draw  grand  jurors  to  serve  at  that 
term ;  all  of  which  shall  be  duly  entered  by  said  clerk  on  the  minutes  of 
the  Court,  and  signed  by  the  Ordinary.]     (e.) 

§3913.   Grand  jurors — hoio  summoned.      [Within  thirty  days  after 
said  jurors  shall  liave  been  drawn  by  a  Judge  of  the  Superior  Court,  and 
within  five  days  after  the}"  may  have  been  draw^n  by  the  Ordinary  and 
commissioners,  as  provided  in  the  preceding  section,  the  clerk  of  the 
Cf^  Act?  of  1S69,  Superior  Court  shall  issue  and  deliver  to  the  sheriff  or  his  deputy,  a  pre- 
'■     '  ee]>t  containing  the  names  of  the  persons  drawn  as  grand  jurors  ;    and 

upon  the  receipt  of  said  precept,  the  sheriff  or  his  deputy  shall  cause  the 
persons  whose  names  are  therein  written  to  be  served  personally,  or  by 
leaving  the  summons  at  their  most  notorious  places  of  residence,  at  least 
ten  days  prior  to  the  term  of  the  Court  the  jurors  were  drawn  to 
attend.]     (f) 

§3914.  Number  and  duty  of  grand  jurors.     [A  grand  jury  shall  con- 
sist of  not  less  than  eighteen  nor  more  than  twenty-three  j^ersons,  and 
pTf40.'^        '  the  duties  of  a  grand  jury  shall  be  confined  to  such  matters  and  things  as 
by  the  laws  and  statutes  of  this  State,  a  grand  jury  are  required  to  per- 
form.]    (g.) 


ARTICLE  III. 

OATH  OF  THE  GEAND  JUEY. 

Sf.ction.  ]  Section. 

3915.  Oath  of  grand  jurj',  I     3910.  Oath  of  bailiff  to  grand  jury. 

§3915,  (3847.)   Oath  of  the  grand  jury.     The  following  oath  shall  be 
administere'd  to  the  foreman  of  all  grand  juries,  viz. :    ^' You,  as  foreman 

of  the  grand  jury  for  the  county  of ,  shall  diligently  inquire  and 

true  presentments  make  of  all  such  matters  and  thingvS  as  shall  be  given 
you  in  charge,  or  shall  come  to  your  knowledge,  touching  the  present 
Actof  1812,  C.  service;  the  State's  counsel,  your  fellows'  and  your  own  you  shall  keep 
^■^^  *  secret,  unless  called  upon  to  give  evidence  thereof  in  some  Court  of  law 

in  this  State ;  you  shall  present  no  one  from  envy,  hatred  or  malice,  nor 
shall  you  leave  any  oneunpresented  from  fear,  favor,  affection,  reward  or 
the  hope  thereof,  but  you  shall  present  all  things  truly,  and  as  they  come 
to  your  knowledge.  So  help  you  God."  And  the  same  oath  thus  taken 
by  the  foreman  shall  be  taken  by  each  and  every  member  of  any  and  all 
grand  juries  in  this  State. 

§3916.  (3848.)   Oath  of  bailiff' to  the  grand  jury.     The  following  oath 
shall  be  administered  to  all  bailiffs  attending  grand  juries,  to-wit:  ^^You 
Act  of  1831,  c.  ^^)  solemnly  swear  that  you  will  diligently  attend  the  grand  jury  during 
p.  553.  ^]^g  present  term,  and  carefully  deliver  to  that  body  all  such  bills  of 

indictment,  or  other  things,  as  shall  be  seiit  to  them  })y  the  Court,  without 
alteration,  and  as  carefully  return  all  such  as  shall  be  sent  by  that  body 
to  the  Court.     So  help  you  God.'^ 
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Artielo  -I.-- The  porcr  and  duty  of  c  srf.r.'l  jury. 


ARTICLE  IV. 


OF   THE   POWER   AND    })VTY   OF   A    ORAS])   JURY. 


Srctton. 
8017.  Whon  hound  to  pn^sonf,, 
3ins.  FoiMiiniin  nuiy  swear  witnesses. 

3919.  ]*()Wer  as  to  cn-()r  in  tii.x  books. 

3920.  Shall  examine  county  offices. 


Skctton. 
3921.  iVr.'iy  !ir)))oint  oitizons  to  do  ho. 
.'>!)22.  INtvvor  of  jtr>l'oirit('(rH. 
.';923.  Odioor  to  sliow  book^,  etc. 
3921.  Shall  examine  the  list  of  voters. 


§3917.  (3849.)  When  bound  to  notice  offenses.  Whilst  grand  jurors  are 
bound  only  to  notice  or  make  presentments  of  such  offenses  as  may  or  shall 
come  to  their  knowledge  or  observation  after  they  shall  have  been  sworn, 
yet,  they  have  the  right  and  power,  and  it  is  their  duty  as  jurors,  to  make  ^ct  of  182C',  c. 
presentments  of  any  violation  of  the  laws  which  they  may  know  to  have  p-  •^^'^• 
been  committed  at  any  previous  time,  which  are  not  barred  by  the  statute 
of  limitations. 

§3918.  (3850.)  Foreman  may  swear  witnesses.     The  foreman  of  each 
grand  jury  in  this  State  may  administer  the  oath  prescribed  by  law  to  all  ^^* '^^  i^'^"-  i'- 
w^itnesses  required  to  testify  before  such  grand  jury,  and  may  also  exam- ,   [ 
ine  such  witnesses,  "^ 

§3919.  (3851.)  Mi-stahe  of  tax  receiver.  Whenever  it  shall  satisfactor- 
ily appear  to  the  grand  jury  of  any  county  in  this  State  that  the  receiver 
of  tax  returns  has  committed  an  error  in  making  an  entry  in  his  digest, 
of  either  quantity  or  quality  of  property  returned  in  such  digest,  or  in 
the  amount  of  taxes  assessed,  such  grand  jury  may  recommend  the  Ordi- 
nary of  their  county  and  the  Comptroller  General  of  the  State  to  cause 
such  error  (particularly  specifying  the  same)  to  be  corrected. 

§3920.  (3852.)  Duties  in  relation  to  county  affairs.  In  addition  to  the 
duties  of  the  grand  jury,  as  indicated  in  the  oath  administered  to  them, 
and  as  required  by  law,  it  shall  be  their  special  duty,  from  term  to  term 
of  the  Superior  Court,  to  inspect  and  examine  the  offices,  papers,  books, 
and  records  of  the  clerks  of  the  Superior  Courts  and  Ordinary,  and  also 
the  books,  papers,  records,  accounts,  and  vouchers  of  the  county  treas- 
urer, and  cause  any  such  clerk  or  county  treasurer  who  shall  have 
failed  or  neglected  to  do  his  duty  as  required  by  law  to  be  presented  for 
non-performance  of  official  duty. 

§3921.  Grand  jury  may  appoint  citizens  to  examine  records,  etc.  [The 
grand  juries  of  the  counties  of  this  State  shall  be  authorized  and  empow- 
ered, when  they  deem  it  necessary,  to  appoint  any  one  or  more  of  the 
citizens  of  the  county,  to  inspect  and  examine  during  vacation,  the  offices,  ^.'iof^  ^^  ^'■' 
papers,  books,  records,  accounts  and  vouchers  of  the  Court  of  Ordinary, 
Court  of  Ordinary  for  county  purposes,  clerk  of  the  Superior  Court,  and 
county  treasury ;  and  to  make  a  full  and  complete  report  of  the  finances, 
disbursements,  and  condition  of  the  several  offices,  to  the  grand  jury  at 
the  succeeding  term  of  the  Superior  Court.]     (a.) 

§3922.  Power  of  the  appointees.  [The  person  or  persons  so  appointed 
to  inspect  and  examine,  shall  have  power  to  take  full  control  of  the 
offices,  papers,  books,  records,  accounts  and  vouchers  of  the  several  dif- 
ferent offices,  to  compel  the  attendance  of  witnesses,  hear  evidence  in  O-'^^Acts  ofis:2, 
regard  to  fraud,  and  the  non-performance  of  official  duty,  and  the 
improper  disbursement  of  the  county  funds.]     (b.) 

§3923.  Officers  compelled,  to  produce  hoohsj  etc.  [In  case  of  refusal  of 
any  one  or  more  of  the  different  officers  to  produce  the  papers,  books, 
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Special  juries. 


m\>r(]s,  accx)unts  and  vouchers,  it  shall  be  the  duty  of  the  Judoo  of  the 

'  Tin^Vl.'iinilS;    of     tln>5    mid      f^<^    f^x'i^     o/^/>^l^^,^.^     +K.>i.    T      1.     'i       1  7 


p.  40. 


provisions  ot  this  and  the  two  sections  that  precede  it,  by  mandamus  or 
attacliinont,  n«i  the  case  may  require.]     (c.) 

^:>J>21.  (."kS53.)  Shall c.vamine  a  li,^t  of  the  refers.  It  sliall  also  be  the 
duty  of  the  grand  jury  of  tho  several  counties  in  this  State  to  carefuliy 
examine  the  list  ot  voters  required  by  law  to  be  laid  before  them,  and  if 
there  l>e  found  on  such  list  any  voter  not  entitled  to  vote  accordiiiP^  to 
the  provisions  of  this  Code,  to  present  such  voter  fl)r  such  violation  of 
law.* 

oKK^!'^^  ^''!-^^  >^^TK.—ar:ind  juries  arc  competent  tnlesmen  when  :  1  Kellv,  631  •  4  Gn,  l.T)  Forenvm 
abbrex  latiou  in  n.-imo  o  :  7  Ga..  8.  How  ^^elected  under  Act  of  1799  and  1805  8  (>,  408  \\nim  ?;?■ ;  ui 
S;;^ "^K?r^  ^r-r"^.   ,S  oi^il  lV|--/>-  ;f  tin.  gn^^d  jurors  was  c^i  J^Sid'm  the'd^^^lJlJ'l^if/^!^ 

irsrn\diun    /^f'orZ  Wherethc  true  bill  wius  uotsijrned  byone  of 

^-,f .  ■  M   A  •   iV^      I  V   1        •    '  ^"'•'  ■',■•'•    ^'i-i!"<J'"-*>rs  competent  on  trial,  when:  20  (l:i.,  (50;  28  Ga.. 

.  ;  ""'■  1     ;•    \  •    '^''\  ''l'"^^''"?^  ?rand  jury  of  nine  to  find  a  true  bill :  25  Ga.,  220.    Jury  in  crimin  il 

th^n  1   u^  «  !d  h.'      1  •  nf-  H       •!•    ^-  "'  -n  ^''  t^e  Feder;.  1  Courts  :  35  Ga..  33(3.    Where  the  words  "  in 

di  in    nt  whK     1     .    1  H  ''^'T''  ""^  <?««'-gi«.    =11-0  omitted  in  the  indictment:   37  Ga..  80.     An 

L"  If     ,      1  '"/■-''''^^'\'^  otienses  to  have  been  committed  on  the  llith  day  of  Au-ust  180S 

and  tound  by  a  grand  jury,  drawn  according  to  the  laws  of  this  State  which  existed  m-iorto^hG 

Jo  ?t^date  tlK^o^T  42  Ga.??.      '''''  ''"  '  '"'"'  '"^  '^''''^  indictment,  though  found  Sequent 
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OF    SPECIAL    JURIES. 


Section. 

3925.  Special  juries. 

3926.  How  selected  and  sworn. 
3027.  Oath  of  special  jury. 


Section. 

3928.  No  other  oath  in  divorce, cases. 

3929.  Oath  of  bailiff  to  special  jury. 


§3925.  Special  juries  may  he  selected.     [The  Judge  may,  in  his  discre- 
i!!uL*^°      "^'tion,  have  special  juries  selected  from  the  grand  jury,  in  the  manner  pre- 
scriljed  in  the  following  section,  for  the  purpose  of  trying  issues  in  civil 
cases.]     (a.) 

§3926.  (3854.)  Hrju^  selected  and  sv)orn.     All  special  juries  shall  be 
taken  from  the  grand  jury,  and  shall  be  stricken  in  the  presence  of  the 
Court  in  the  following  manner:     The  clerk  shall  furnish  a  list  of  the 
grand  jurors  present  and  then  impanneled,  from  wdiich  the  j)arties  or 
their  attorneys  may  strike  out  one  alternately,  until  there  shall  be  but 
p.^.m^Actof  twelve  left,  who  shall   be  forthAvith   impanneled  and  sworn  as  special 
1810,  c. p.  5.30.  jurors;  in  cases  of  a[)peal  by  consent,  the  plaintiff  shall  strike  first,  and 
in  all  other  cases  the  appellant  shall  strike  first,  and  should  either  party 
fail  or  refuse  to  strike  such  special  jury  after  being  notified,  or  requiied 
so  to  do,  the  ])residing  Judge  shall,  in  behalf  of  the  party  so  failing  or 
refusing  to  strike,  proceed  in  the  same  way  and  manner  as   if  the  })arty 
failing  or  refusing  were  striking  said  special  jury  in  person,  or  consent- 
ing to  the  same. 
Actofrw  c        §3927.  (3855.)   The  oath  of  a  special  jury.     The  following  shall  be 
I'lV'r  ^''M'  ^^'^  ^^^^^^  *^^  ^^^   special  juries,  to  wit:     "You  shall  well  and  truly  try 
each  cause  submitted  to  you  during  the  present  term,  and  a  true  verdict 

"^In  addition  to  tho  foregoing  provisions,  the  following  note  may  aid  grand  juries  in  the  dis- 
charge of  their  official  duties. 

1.  They  may  recommend  extraordinary  tax  for  county  purposes. 

2.  May  examine  and  allow  Tax  Collector's  insolvent  list. 

3.  May  examine  and  recommend  abatement  in  certain  oases.    See  "Tax." 

4.  Every  f^ll  terra  examine  account  of  sales  of  estrays. 

5.  At  Spring  term  may  recommend  a  tax  for  educational  purposes.    Sec  appropriate  heads. 
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givp,  nwonllnn^  to  the  law  as  givon  you  In  riliarj^o,  and  tlio  opinion  you 
enlcrtaiii  of  ilio  va'UU'Awa)  |)ro(lucc'(l  to  yoii,  to  tJic  f)r'Ht  of  your  hkill  and 
kii<)wl('.<l<^c,  without  favor  or  jidt'oLlon  lo  ^'illKji-  j)arly,  provided  you  are 
not  diMcliargcd  froni  the  (;on.sidcrati(;u  oi'  tlio  case  submitted.  So  liel[) 
you  God.'' 

As  to  oath:  11  Oa.,  401. 

§3928.  (o85G.)  No  addltiomd  oath  in  divorce  crises.  No  additional 
oatli  shall  iK^reaftcr  be  necessary  in  cases  of  divorce. 

§3929.  (3857.)  Oath  of  halligU  takiru/  charr/e  of  j>M  furies.  T\iit  fol- 
lowing oatli  shall  be  administered  to  all  bailifis  sworn  to  take  charge  of 
special  and  petit  juries  in  the  Superior  Courts  of  this  State,  to  wit: 
"You  shall  take  this  jury,  and  all  others  committed  to  your  charge  dur- 
ing the  present  term,  to  the  jury  room,  or  some  other  j^rivate  and  con- 
venient place,  where  you  shall  keep  them  without  meat,  drink,  or  fire, 
candle-light  and  water  only  excepted,  (unless  otherwise  directed  by  the 
Court.)  You  shall  not  speak  to  them  yourself,  nor  suffer  others  to  speak 
to  them,  unless  it  be  by  leave  of  the  Court  to  ask  them  if  they  have 
agreed  on  a  verdict,  or  are  likely  to  agree.  All  this  you  shall  do  to  the 
best  of  your  skill  and  power.     So  help  you  God.'' 

General  Note.— As  to  special  jury :  11  Ga.,  438 ;  15  Ga.,  39 ;  36  Ga.,  380.      . 


CHAPTER  m. 

OF  PETIT  JURORS. 


Aeticle  1. — Qualification  of  Petit  Jurors, 

Article  2. — Hoio  Selected,.  Draivn,  Summoned ,  and  Sworn, 

ARTICLE  I. 

QUALIFICATION   OF   PETIT  JURORS. 

Section  3930.    Qualification  of  Petit  Jurors. 

i 

§3930.    (3858.)    Qualifications   of  petit  jurors.      [There   shall  be  i''^  ^ ^ ,  ^^ ^^^^ 
distinction  between  the  cla,sses  of  persons  who  compose  grand  and  petit  v.  See.  is.  _^ 
jurors,  and  lience  the  qualifications  of  petit  jurors  are  the  same  as  those  pp.  isy,  ilo.' 
prescribed  in  section  3906  for  grand  jurors.]     (a.j 

[Sections  (3859)  and  (3860,)  superseded  and  substituted  by  the  law 
embodied  in  the  next  Article.] 


I  a^  Const..  Art. 
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Article  2. — How  selected,  drawn,  sumiuoued  and  sworn. 


ARTICLE  11. 

now   SELECTED,   DRAWN,   SUMMONED,  AND  SWORN. 

Sectiov.  I  Sf.cttox. 
3ii.>l.  How  seleotcd.  drawn  and  summoned.  39.'>4.  Jurioa  in  misdemeanors. 

."^I'VJ.  P:inel>.  how  nuulo.  3935.  Juries  in  felonies. 

3933.  Oath  of  petit  jurors.  1 

§393L  Petit  jurors,  how  selected,  drawn,  and  summoned.  [Petit  jurors 
are  seleoted  in  the  same  manner  and  by  the  same  authority,  and  tlieir 
pp.'muo.'  "names  are  placed  in  the  same  box,  as  those  of  grand  jurors,  and  at  the 
same  time,  and  in  the  same  manner  that  grand  juries  are  drawn,  the 
Judge  shall  draw  out  of  the  same  apartment  of  the  jury  box  thirty-six 
names  to  serye  as  petit  jurors  for  the  trial  of  civil  and  criminal  cases, 
and  such  petit  jurors  are  summoned  in  the  same  manner  as  is  provided 
in  this  Code  for  summoning  grand  jurors.]     (a.) 

§3932.  Panels  of  petit  jurors,  how  made.    [The  Judges  of  the  Superior 
Courts  of  this  State,  at  each  term,  shall,  from  the  petit  jurors,  have  made 
Tip  two  panels  of  twelve  jurors  each,  which  shall  be  known  and  distin- 
guished as  panels  number  one  and  number  two;  all  equity  cases,  collat- 
(M  Aetsofisc9,  teral  issues,  and  issuable  pleas,  etc.,  in  said  Courts,  shall  be  tried  by  one 
or  the  other  of  said  panels :  Provided,  the  parties  can  agree  upon  a  panel 
to  try  the  same.     But  in  the  event  the  parties  cannot  agree  upon  a  panel, 
then  it  shall  be  the  duty  of  the  clerk  to  furnish  the  parties  or  their  attor- 
neys with  a  list  of  both  panels,  from  which  said  list  the  parties  or  their 
attorneys  may  strike  alternately  until  there  shall  be  but  twelve  left,  which 
shall  constitute  the  special  jury  to  try  the  case.     In  all  cases  the  plaintiff 
shall  haye  the  first  strike.]     (b.) 
Ce)  Acts  ofi869,      §3933.   Oath  of  petit  jurors.     [Each  panel  of  the  petit  jury  shall  take 
^•^^^*  the  oath  prescribed  for  special  juries  in  section  3927  of  this  Code.]     (c.) 

§3934.  Juries,  how  made  up  to  try  misdemeanors.     [On  the  trial  of 
criminal  offenses,  less  than  felonies,  the  solicitor  and  the  accused  may 
select  either  panel  of  the  petit  jury  to  try  the  case;  but  in  the  event  the 
(,i~  Acts  of  I860, -^^i<^^ tor  and  the  accused  cannot  agree  upon  a  panel,  then  the  Court  shall 
p.  lii.  have  a  panel  made  up  of  the  twenty-four  petit  jurors  in  attendance,  of 

Avlilcli  the  accused  shall  have  the  right  to  challenge  seven  peremptorily, 
and  the  State  five.  The  remaining  twelve  shall  constitute  the  jury.]  (d.) 
§3935.  Jarij  to  try  felonies,  how  made  up,  [When  any  person  shall 
stand  indicted  for  any  offense  which  upon  conviction  may  subject  him 
to  the  punishment  of  death,  or  to  imprisonment  in  the  penitentiary,  it 
shall  \)ii  the  duty  of  the  Court  to  have  impanneled  forty-eight  jurors, 
twenty-four  of  whom  shall  be  taken  from  the  two  panels  of  petit  jurors, 
from  whicli  to  select  the  jury  for  the  trial  of  such  offense;  and  in  the 
event  the  jury  cannot  be  made  up  of  said  panel  of  forty-eight,  the  Court 
shall  continue  to  furnish  panels,  consisting  of  such  number  of  jurors  as 
the  Court,  in  its  discretion,  may  think  proper,  until  a  jury  is  obtained: 
Provided,  nevertheless,  that  the  Judge  presiding  in  the  trial  of  any  crim- 
inal case  in  this  State  may,  when  at  any  time,  the  regular  panels  of  petit 
jurors,  or  either  of  them  cannot  be  furnished,  either  to  make  up  panels 
of  forty-eight  for  the  trial  of  felonies,  or  panels  of  twenty-four  from  which 

Note.— For  special  provisions  in  relation  to  drawin)?  ^rand  and  potitjurors  in  counties  in  which 
the  Superior  Court  sits  two  or  more  weeks,  see  special  Acts  not  included  in  this  Code  or  repealed 
by  it. 
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to  take  juries  in  mlsderrK'jinors,  ])ee;iuse  of  the  ahsr^riee  of  any  of  Hucli 
panels,  where  said  panels  or  any  par-t  of  tliern  are  (tnirn'^cA  in  the  consid- 
eration of  any  ease,  to  eause  said  panc^ls,  not  full,  for  the  rea^sons  afore- 
said, to  be  filled  by  summoning  such  number  of  persons,  who  are  eornpe-rg)  Act-ofW/^, 
tent  jurors,  as  may  be  necessary  to  make  full  Unt  said  |)anels;  and  ^^^^'^^^}^'.)}^}(ii}-^i.'-;2 
panels  of  twenty-four  shall  b(j  used  as  the  n^gular  panels  cf  twenty-four  p.  12. 
are,  under  this  and  the  preceding  section.]     (e.) 

Error,  after  a  juryman,  with  olovim  others,  has  h(!cn  ehoHon  and  Hworn,  to  fli«ch;irKO  him  for 
absenting  himself  from  the  C()iirt-hou,S(;  without  leave,  without  (^'ivint^  the  partif;."  ;in  (opportunity 
of  relieving  this  prima  facie  disouiilifKiation  :  10  (in,,,  82.  No  {ground  for  new  trijil,  that  the  panel 
does  not  number  fortv-eiffht,  if  defendant  does  not  ohjeet  at  the  time:  22  Oa,.  51').  Ah  to  Hum- 
moning  of  jurors:  U"(}a.,43;  17Ga.,  408;  25  (la,.,  r,!');  27  (ja.,  (;}8;  29  V,n.,W>.  The  Act  of  ISoo-O 
does  notrepeiil  all  other  laws  upon  the  HJinie  subjeet,  but  only  sueh  as  are  in  conlliet  with  it:  26 
Ga.,  276,  Where  the  jury  have  been  seleeted,  and  four  of  themswoi'n,  and  one  of  the  rent  excused 
for  sickness,  no  error  in  the  Court,  after  causing  the  i)a,nel  to  be  filled,  to  require  the  li.st  again  to 
be  stricken  over,  and  the  cause  to  proceed  :  29  Ga.,  681. 

[Sections  (3861,)  (3862,)  and  (3863,)  superseded  by  the  law  making  up 
the  next  chapter.] 


CHAPTER  IV. 


SPECIAL  PROVISIONS. 


Srctton. 

3936.  Juries  for  each  week. 

3937.  Tales  jurors. 

3938.  Defaulting  jurors. 

3939.  Exemptions. 

3940.  Compensation  of  jurors. 

39.41.  Juries  how  drawn,  when  box  is  lost. 


Section. 

3942.  Juries  in  special  emergencies. 

3943.  Jurors,  how  paid. 

3944.  Oath  of  jury  in  claim  cases. 

3945.  Juries  stand  over,  when, 

3946.  Jurors  fined  for  contempt. 

3947.  Refreshments  for  juries. 


§3936.  Juries  to  he  drawn  for  each  week  of  Court     [It  shall  be  the 
duty  of  the  presiding  Judge  of  the  Superior  Court  in  any  county  of  this  (a)  Acts  of  isn- 
State,  when  such  Court  is  held  for  longer  than  one  week,  to  draw  sepa-''-'^-  ^''• 
rate  panels  of  both  grand  and  petit  jurors  for  each  week  of  such  Sujoerior 
Court.]     (a.) 

§3937.  Tales  juror s J  when  summoned.  [When  from  challenge,  or  from 
any  other  cause,  there  is  not  a  sufficient  number  of  persons  in  attendance 
to  complete  the  panel  of  grand  jurors,  or  either  panel  of  petit  jurors,  the,  .  ^.^^ 
Court  may  order  the  sheriff  or  his  deputy  to  summon  persons  qualified  p,  i4i. 
as  required  in  this  Code,  sufficient  to  complete  the  panel ;  and  wlien  the 
sheriff  or  his  deputy  is  disqualified  to  summon  talesmen,  as  aforesaid, 
they  may  be  summoned  by  the  coroner,  or  such  other  person  as  the  Court 
may  appoint.]     (a.) 

§3938.  Delinquent  jurors,  how  dealt  tvith.  [If  any  person  shall  be 
drawn  as  a  juror  and  duly  summoned  to  appear  as  such  at  Court,  or  if 
any  person  shall  be  summoned  as  a  tales  juror  and  shall  neglect  or  refuse 
to  appear,  or  if  any  juror  shall  absent  himself  without  leave  of  the  Court, 
then,  and  in  that  event,  it  shall  be  lawful  for  the  Court  to  fine  such 
person  in  a  sum  of  not  more  than  forty  dollars,  unless  such  delinquent 
juror  shall  show  good  and  sufficient  cause  of  excuse,  to  be  made  on  oath, 
and  filed  in  the  clerk's  office  of  such  Court  within  thirty  days  after  the 
opening  of  said  Court;  the  merits  of  which  excuse  shall  be  determined 
by  the  next  succeeding  Court:  Proinded,  that  no  citizen  shall  be  com- 
pellable to  serve  on  the  grand  or  petit  jur}^  of  the  Superior  Court,  or  on 
any  jury  in  other  Courts  exceeding  four  weeks  in  any  year :  Frocidcdy 
no  citizen  shall  be  allowed  to  serve  on  the  petit  jury  of  the  Superior 
Courts,  or  as  tales  juror  in  any  criminal  cause,  or  on  any  jury  in  other 
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iK^  i  t^^ficM  Courts,  oxcetxlinc:  four  weeks  in  anv  one  vear,  unless  aetunlly  eno;ao;o(l 

<0' Act*'  Ot  1X>V,  .     ,  ,  -,  •  1     /»  *    1  •  •  1    •    i  T 

i>._i4i.   Aet.^  ofupon  tlie  trial  oi  a  cause  Avhen  said  four  Aveeks  expire,  m  wiucli  ease  said 
'**  ^*  ^*       juror  shtill  be  cliseharged  as  soon  as  the  cause  is  decided.]     (b.) 

§o9;>9.  Person,^  c.vcmpf  from  jurjf  dnh/.  [All  regularly  lieenseil  phv- 
sieians  and  apothecaries  who  are  actually  eugagod  in  the  })ractice  of  their 
profession;  and  all  ordained  ministers  of  the  gospel,  Avho  are  engaged  in 
regularly  discharging  ministerial  duties,  are  exempt  from  jury  duty. 
The  following  number  of  active  firemen  from  eacli  and  every  company 
in  this  State,  including  officers  of  said  companies,  are  exempt  from  any 
jury  duty  whatsoever,  whether  civil  or  criminal:  Engine  companies, 
whether  steam  or  hand,  including  hose,  sixty  members;  independent 
hose  companies,  forty  members;  hook  and  ladder  companies,  fifty  mem- 
bers. The  oliicers  of  each  fire  department  in  this  State,  not  to  exceed 
one  chief,  two  assistant  chiefs,  one  secretary  and  one  treasurer  of  any  fire 
brigade,  or  other  organization  into  which  the  fire  companies  of  any  town 
or  city  may  be  aggregated,  are  also  exempt  from  jury  duty.  The  exemp- 
tion of  firemen  as  herein  provided  for  shall  be  made  effectual  in  the  fol- 
lowing manner,  to-wit:  On  the  second  Wednesday  in  January  in  each 
and  every  year,  the  secretary  of  each  and  every  fire  com])any  in  this 
State,  shall  rejiort  in  writing  to  the  clerks  of  the  various  Courts  of  the 
county  in  which  his  company  exists,  the  full  names  of  the  members,  with 
that  of  the  company  to  which  they  belong,  whom  said  company  desires 
to  have  exempt  from  jury  duty,  as  active  members  of  said  organization, 
which  members  shall  be  exempt  from  jury  duty;  and  in  case  of  the 
death  or  resignation  of  any  member  whose  name  is  entered  on  the  lists 
referred  to,  before  the  second  Wednesday  in  January  of  the  ensuing  year, 
his  ])lace  on  said  list  may  be  supplied  by  the  name  of  any  fireman  selected 
by  the  company,  and  reported  to  the  clerks  of  the  various  Coiu'ts  by  the 
fr^^^^jt^^^l^^j^"  secretary  of  said  company.  The  lists  of  firemen  exempted  from  jury 
Act^  of  i^'2.  duty,  reported  by  the  secretaries  of  the  respective  companies  to  the  clerks 
2151  Feb.,  1873.  of  the  various  Courts,  shall  be  posted  in  a  conspicuous  place  in  the  offices 
of  said  clerks.  The  provisions  of  this  section  shall  apply  to  all  fire  com- 
panies now  organized:  Provided^  that  the  total  number  exempted  shaM. 
not  exceed  the  following,  to-wit:  In  any  town  or  city  of  less  than  ten 
thousand  inhabitants,  two  hundred ;  in  towns  or  cities  of  not  more  than 
fifteen  thousand  nor  less  than  ten  thousand  inhabitants,  three  hundred; 
in  tr)wns  or  cities  of  not  more  than  twenty  thousand  nor  less  than  fifteen 
thousand,  four  hundred;  and  in  towns  and  cities  of  more  than  twenty 
thousand  inhabitants,  six  hundred:  and  provided  further,  that  companies 
organized  on  or  before  the  5th  of  December,  1871,  shall  be  entitled  to 
fill  up  their  companies  to  the  full  number  allowed  by  this  section.]     (c.) 

Exemptions  fire  companies:  20  Ga.,  443;  43  Ga.,  209.    To  volunteer  companies  :  23  Ga.,  181. 

^3940.    Compensation   of  jurors.     [The   compensation    of  jurors   in 

counties  in  this  State,  where  compensation  is  not  provided  for  by  special 

('i)Act.'ofl87i-l^w,  shall   be  fixed  by  the  Ordinary  of  each  county,  at  such  sum  not 

'72,  p.  48.         exceeding  two  dollars  per  day,  as  shall  be  recommended  by  the  first 

grand  jury  impanneled  in  such  county  in  each  year.]     (d.) 

§3941.  (3864.)  Jury  box  destroyed,,  hov)  supplied.  When  the  jury  list 
and  jury  box  of  any  county  in  this  State  shall  be  destroyed,  the  Ordinary 
and  commissioners,  together  with  the  clerk  of  the  Superior  Court,  shall, 
as  soon  thereafter  as  practicable,  meet  at  the  Court-house  and  make  out 
jury  lists,  and  arrange  the  names  in  boxes  as  hereinbefore  directed.  [And 
if  no  jury  has  been  drawn  for  said  county,  or  the  record  of  the  drawing 
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rco;nl;irly  niMxlo  is  dosiroyndj  saiM  oflicors  sliall  draw  from  .snch  box  P^"' c,i)  A^-t  of  20th 
(lis  of  jurors  for   the  term  of  tli(;   Siij)crIor  Court  next  Hiieeeediug  ~ueh  i-'tJ>.,  l^7X 
iirningement  of  list  and  l)ox,  and  said  panels  may  he  served*  at  any  time 
before  said  term.]     (a.) 

[Section  ('')8f)5.)     Su])erseded  by  the  new  law  of  tliis  Chapter.] 
§3942.  Juries  in  Hjx'.clal  (mi('r(/("nci<t.s.     [Wherjever  the  session  of  any 
Court  of  record  in  this  State  shall  be  prolonged  b(;yond  the  week  or  period 
for  which  juries  were  drawn  at  the  close  of  the  preceding  term,  as  by  law 
provided,  or  tlic  Judge  antici])ales  that  the  same  is  about  to  be  so  P^''^~  rv,.  Act  of  24th 
longed,  or  from  any  other  cause,  su(;h  Court  has  convened  or  is  about  to  Feb.,  1873. 
convene,  and  there  have  been  no  juries  drawn  for  the  same,  it  shall  and 
may  be  lawful  for  such  Judge  to  draw  juries,  so  many  as  may  be  neces- 
sary for  such  Court,  and  cause  them  to  be  summoned  accordingly,  in  the 
manner  prescribed  for  drawing  juries  at  the  close  of  the  regular  terms  of 
such  Courts  respectively.]     (b.) 

§3943.  (3866.)  The  grand  jury  may  recommend  an  extra  tax.     Upon 
the  recommendation  of  the  grand  jury,  the  Ordinaries   of  the  several 
counties  in  this  State  may  assess  and  raise  a  tax  for  the  compensation  of 
grand   and   petit  jurors, — the  jury  and  confession  fees   paid   into   thep.V4.    Act  of 
county  treasury  being,  in  such  case,  a  part  of  the  fund  for  that  purpose  ;  ■^^^^'  ^-  ^^'^ 
and  when  such  tax  is  raised,  the  clerk  of  the  Superior  Court  shall  issue  ^'^i^- 
to  the  jurors,  whose  compensation  is  provided  for  as  aforesaid,  a  certificate, 
which  shall  be  deemed  and  held  a  warrant  on  the  county  treasury  for  the 
amount  of  the  money  due  such  juror,  according  to  i\\Qper  diem  pay  fixed  by 
the  Ordinary,  and  the  county  treasurer  shall  pay  the  same  out  of  tlie  fund 
so  raised  by  taxation  as  aforesaid,  and  the  tax  collector  shall  collect  the 
tax  and  pay  it  over  as  county  tax. 

On  this  law :  34  Ga.,  370. 

§3944.  (3867.)  Oath  of  the  jury  in  claim  cases.  The  following  oath 
shall  be  administered  to  all  juries  impanneled  to  try  claim  cases,  whether 
at  common  law  or  on  the  appeal,  to-wit:  ^^In  addition  to  the  oath  you 
have  already  taken,  you  do  further  swear  that  you  will  give  such  dam- 
ages, not  less  than  ten  per  cent.y  as  may  seem  reasonable  and  just  to  the 
plaintiff  against  the  claimant  in  case  it  shall  be  sufficiently  shown  to  you 
that  such  claim  was  made  for  delay  only.    So  help  you  God.^^ 

In  Justice's  Court :  8  Ga.,  49. 

§3945.  (3868.)   On  failure  of  the  Court.     "Whenever  there  shall  be  a 
failure  of  the  Superior  Court,  in  consequence  of  the  non-attendance  of  the  f^l^^  '^^'^'  ^' 
Judge,  or  other  cause,  the  jurors  summoned  for  such  Court  shall  stand 
over  to  the  next  succeeding  term,  in  the  same  mannor  as  suitors  and  wit- 
nesses do. 

[Section  (3869.)     Superseded  by  the  new  law  of  this  Chapter.] 

§3946.  (3870.)  3Iay  be  fined  for  contempt.     If  any  jury  shall  commit 
a  contempt  of  Court,  or  shall  break  up  before  giving  in  their  verdict  in  p.  4^5. 
any  civil  case,  without  leave  of  the  Court,  the  Court  may  declare  a  mis- 
trial in  the  case,  and  shall  fine  each  of  the  offeiudiug  j^^i'ors  in  a  sum  not 
exceeding  one  hundred  dollars. 

§3947.  (3871.)  3Iay  have  refreshments.    When  any  jury  is  confined  in 
the  investigation  of  a  case  for  a  length  of  time,  which  exposes  thera  to  ,      ,-^„ 
hunger  and  cold,  the  Court  may,  on  application  from  such  jury,  direct  p._554.  Act  of 
them  to  be  furnished  with  such  refreshments  as  the  presiding  Judge  may  ^^''  ^'^"* 
deem  meet  and  })roper  ;  and  the  said  Judge  shall  have  full  power  to  draw 
his  warrant  on  the  county  treasurer  of  the  county  where  the  investiga- 


698 


PART  III.— TITLE  XIL— CHAPTEE  I. 


I'roooodiiiiis  against  offioei's  of  the  Court. 


tion  i?  had  for  the  payment  of  the  same,  which  the  said  treasurer  shall 
]>ay  out  of  any  funds  on  hand.  The  Judge  may  also  allow  tlm  jury  fire, 
if  the  eireumstanoes  re(]^uire  it. 

Furnishinsr  rofroshinonts  iiuliscvotion  of  the  Court;  ground  for  new  trial,  when:  37  Ga.,  195. 
County  not  liable  to  individual  for :  2-i  Ga..  82. 

Gknerat.  Notk.— Trial  by  jury  in  eivil  and  criminrtl  cases;  waiver  of:  5  Ga.,  195.  Dispersal  of 
iurv  un  criminal  oases  :)  5  Ga..  S(^ ;  10  Cta..  82,  oil :  14  Ga.,  S :  15  Ga.,  5(52 ;  41  Ga.,  427  :  EbcM'hart  vt. 
State;  un  eivil  eai^es:)  G  Ga..  4^8;  12  Ga..  272;  28  Ga.,  222;  88  Ga..  515;  36  Ga.,  380;  37  Ga.,  332.  Poll- 
insr  jury,  un  eivil  ea^jses:''  6  Ga..  458;  22  Ga,.  432;  31  Ga..  Gil;  30  Ga..  380;  (in  eriuiinal  cases  :)  22 
tla..  213.  Citizens;  competency  of,  where  city  is  party :  7  Ga.,  139.  In  civil  case,  how  far  bound 
bv  instructions  of  tlie  Court:  12  (b-i..  475 :  13tTa..  470;  15Ga.,  45;  21  Ga.,  IGl ;  22(Ta.,  178;  24  (bi.., 
2l>5.  372.  As  to  rechnrs-insr:  15  G;i..  189;  18  Ga..  4(i0;  41  (hi.,  484,  527.  After  jury  have  retired,  they 
are  not  entitled  to  have  sent  out  to  them  a  plat  exhibitin.s'"  several  mnrked  lines,  some  lesal,  some 
not :  18  Ga..  181.  Court  m:iy  excuse  juror  for  deafness  or  sickness  :  20  Ga.,  15().  Jury  cannot  send 
for  law  book:  20  Ga.,  301.  Objection  to  form  of  oath  to  bo  made,  when  :  26  Ga.,  493,  Where  jury 
ditler  as  to  evidence— practice,:  26  (r,i..  156.  Written  charge  sent  to  room  of:  31  Ga.,  625.  Threat 
to  carry  to  anotlier  county:  31  (la..  (VJ6;  44  Ga..  473.  Right  to  participate  in  striking  jury  belongs 
to  whom:  42  tla..  897.  How  selected  in  cases  of  forcible  entry  and  detainer:  43  Ga..  433.  Introduc- 
tion of  papers  into  tlie  jury  room,  purporting  to  be  evidence:  43  Ga..,  90.  Where  jury  read  news- 
papers retleoting  on  counsel  for  prisoner:  43  Ga.,  484.  Jury— how  drawn:  Campbell  us.  State : 
January  term.  1873. 

Decision's  Relating  to  Tales  Jurors, — (Grand  jurors  are  competent  talesmen:  4  Ga.,  136  ? 
20  Ga..  60.)  (Summoning  talesmen:)  14  Ga..  43  ;  27  Ga..  648.  (Discretionary  with  the  Court  to  de- 
termine the  number  of  whi(.-li  the  panel  of  tales  jurors  shall  consist,  and  the  number  of  panels 
which  may  be  at  the  same  time  summoned:)  17  (xa..  498.  (Not  necessary  that  the  names  of  tales 
jurors  should  be  in  the  jury  box.  or  that  they  should  be  qualified  to  serve  as  jurors  at  any  time 
before  trial :»  Jh.  (Where  one  of  the  tales  jurors  who  had  disqualified  himself  on  his  examination 
assisted  the  State  in  impanneling  the  jury  :)  22  Ga.,  211.  (No  error  for  the  Judge  to  refuse  to  have 
talesmen  again  called  in  making  up  the  panel  in  a  criminal  cause,  after  he  had  ordered  the  sher- 
iff to  direct  each  talesman  to  come  into  Court  and  had  had  proclamation  made  to  that  effect :)  29 
Ga..  470. 

Grounds  for  New  Trial. — Relating  to  (in  civil  cases.) — Public  communication  in  Court  by 
thejury  with  the  Judge  :  1  Kelly,  200.  Dispersal  of:  6  Ga..  458;  12  Ga.,  272;  23  Ga.,  222;  33  Ga.,  56; 
36Ga..380;  37  (^a.,  382.  Previously  expressed  opinion  :  7  Ga.,  139,  Private  communication  :  7  Ga,, 
397,  Where  the  jury  heard  the  statement  of  one  of  their  fellows  in  relation  to  the  case  in  their  box: 
9  Ga,,  504,  Jurymen  entertained  by  successful  party :  llGa...  203;  17  Ga,,  364,  Where  party  gets 
improperly  before  the  jury  papers  favorable  to  one:  17  Ga,.  3(54,  Where  two  of  the  jury  had  been 
of  former  jury  which  had  made  a  mistrial  in  the  case  :  20  Ga,.  660,  Objection  to  form  of  oath  :  23 
Ga.,  493.  Where  juror  was  relative  of  one  of  the  parties  :  26  Ga.,  431 ;  39  Ga.,  6(50  ;  Rust  v-^.  Shack- 
elford. January  term,  1873.  Statement  calculated  to  hasten  deliberations  of :  31  Ga.,  626 ;  44  Ga,, 
473 ;  Hewitt  r«,  Brummel,  July  term,  1872,  Exi)ression  of  opinion  by  witness  at  dinner  table  in  the 
presence  of  juror  :  .32  Ga.,  325.  Improper  conduct  known  to  counsel  before  verdict:  .36  Ga.,  332. 
Refreshments  furnished  without  direction  of  Court:  37  Ga..  195.  Where  juroi's  conversed  with 
another  person  in  regard  to  the  case  :  38  Ga.,  216.  Where  two  jurors,  as  members  of  thegrand  jury, 
had  found  a  true  bill  against  defendant  for  same  trespass :  39  Ga.,  118,  Where  jurors  took  to  their 
rooms  receipts  ruled  out  because  unstamped:  39  Ga..  119.  Where  parties,  by  consent,  took  intoxi- 
cated juror,  who  afterwards  drank  more  ardent  spirits :  40  Ga„  150,  Juror  not  on  list:  40  Ga.,  253. 
Statement  of  legal  reason  for  request  by  counsel  requesting  the  Court  to  ask  jury  if  they  had  agreed 
on  their  verdict:  41  Ga..  464.  'Where  juror  is  treated  by  one  of  the  parties  in  presence  of  other: 
42  Ga.,  64.  Waiver  of  objection  to  such  conduct  by  latter:  lb.  Remarks  of  father  of  one  of  par- 
ties heard  by  jury  :  44  Ga.,  200.    See,  also,  Anderson  v^.  Green,  July  term,  1872. 

Grounds  fornew  trial,  relating  to  criminal  cases,  see  notes  in  Penal  Code. 
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.394S.  Officers  subject  to  suit,  etc. 
3949.  Liability  of  sheriffs. 
395f).  Demand  of  money  collected, 

3951,  Service  of  demand— how  proved. 

3952,  Retired  officers  may  be  ruled. 

3953,  Rule.s  nini  against  officers. 
39-54.  Answer  and  proceedings. 


Section, 
.''.!I55.  When  ruled  without  notice. 
'.','XA}.  .Judgment  on  rule. 
.3957,  Defaulting  officers— how  punished. 
y/XiH.  J)elinquent  attorneys, 
'','X>'.L  Rule  against  dei)uty  sheriff, 
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§3048.  (3872.)   Officers  of  Coif/rt  liable  for  suits,  etc.  All  sheriffs,  under 
sheriff.^,  coroners,  jailors  and  constables,  and  other  officers  of  Court,  shall 
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be  H;il)lo  to  all  actions,  suits,  and  (lisa})Iliti(.'s  wliatcver,  wliioli  tlicy,  or 
cither  of  tliem,  may  or  shall  inc.wr  for  or  onac(;onrit  of  the  escape  of  j^ris- 
oners,  or  for  or  in  res])e(5t  of  any  other  matter  or  thing  what(;ver,  relat- 
ing to  or  concerning  tluiir  r(,'S[)ec;tiv(!  officfis. 

§3949.  (3873.)  Liability  of  sherip.     Tint  sheriffs    of  this  State  shall 
be  lial)lc  to  an  action  on  tlu;  case;,  or  an  attaeliinent  for  cont(.'mj>t  of  Court, 
at  the  option  of  the  party,  when(!ver  it  a[)])ears   that  such   sheriffs  have 
injured  such  party,  either  by  a  false  return,  or  by  neglecting  to  arrest  ap'^yQ)       '^' 
defendant,  or  to  levy  on  the  j)r()i)erty  of  the  defendant,  or  to  j)ay  over  to^,,^^ 
the  plaintiff,  or  his  attorney,  any  moneys  collected  }>y  such   sheriffs  by 
virtue  of  any^.  fa.  or  other  legal  pro(;ess,  or  to  make  a  i)roper  return  of 
any  writ,  execution,  or  other  process  put  into  the  hands  of  such  sheriff. 

Liable  for  act  of  deputy:  1  Kelly,  584;  3  Kelly,  1;  40  (hi.,  50(5.  "  Fiilse  return:"  7  (hi.,  187. 
Linble  to  iiction  or  rvile :  7(la.,  449;  23  (h,\.,  379;  37  (in.,  005.  Attaclirnent  crinnot  i.*.>^ue  until  be  is 
called  on  to  sbow  cause:  8  (hi.,  153.  "  Not  levying  :"  10  Oa.,  158  ;  17  Ga.,  625.  Money  collected  by 
sheriff  on  Justice's  Court  Ji.fas.:  23  Ga.,  185.    See,  also,  Nagle  va.  Lumpkin,  January  term,  1873. 

§3950.  (3874.)  Money  collected  hy  officers  may  he  deiiumdedj  etc.  If 
any  sheriff,  coroner.  Justice  of  the  Peace,  constable,  clerk  of  the  Superior 
Court,  or  attorney  at  law,  shall  fail,  upon  application,  to  pay  to  the 
proper  person,  or  his  attorney,  any  money  they  may  have  in  their  hands, 
which  they  may  have  collected  by  virtue  of  their  office,  the  party  entitled  Ao_t_of  I822.  c. 
thereto,  or  his  attorney,  may  serve  said  officer  with  a  written  demand  for  f^^i'^  (^^  1,%-%. 
the  same,  and  if  not  then  paid,  for  such  neglect  or  refusal  the  said 
officer  shall  be  compelled  to  pay  at  the  rate  of  twenty  per  cent,  per 
annum  upon  the  sum  he  has  in  his  hands,  from  the  date  of  such  demand, 
unless  good  cause  be  shown  to  the  contrary. 

"  Twenty  per  cent. :"  14  Ga.,  584.    "  Attorney :"  18  Ga.,  658.    See.  also,  Rule  No.  9. 

§39.51.  (3875.)  Service  of  demand — hozv  proved.  A  copy  of  said  demand 
produced  in  Court,  verified  by  affidavit,  stating  when  and  where  thep^|;3^-^^^' ^' 
original  was  served  upon  the  officer,  shall  he  prima  facie  evidence  of  the 
date  and  service  thereof. 

§3952.  (3876.)  Officers  may  be  rided  after  going  out  of  office.  Sheriffs, 
deputy  sheriffs,  coroners,  clerks  of  the  Superior  Courts,  Justices  of  the 
Peace  and  constables,  shall  at  any  and  all  times  be  subject  to  the  rule^^.^-*?/^-^'^- ^• 
ard  order  of  the  Courts  after  they  have  retired  from  their  respective 
offices,  in  such  cases  and  in  like  manner  as  thev  would  have  been  had 
they  remained  in  office. 

Receiving  money  after  expiration  of  office — sureties  not  liable  :  2  Kelly,  248.  "  Out  of  office  :" 
14  Ga.,  584;  "22  Ga.,  476  ;  44  Ga.,  509.  Where  sheriff  levies  in  time  and  goes  out  of  office,  and  al'ter- 
■wards  illegality  is  interposed  :  26  Ga.,  358. 

§3953.  (3877.)  Rides  nisi  against  officers.  The  Judges  of  the  Supe- 
rior Court,  Ordinaries  and  Justices  of  the  Peace,  respectively,  upon  appli- 
cation, may  grant  rules  nisi  against  all  officers  subject  thereto,  in  vaca- 
tion, or  in  term  time,  which  rule  nisi  shall  contain  a  full  statement  of -'^'^|^J^  ^^^' ^• 
the  case  in  which  the  officer  is  called  upon  to  show  cause,  and  also  the 
time  and  place  of  hearing,  and,  if  granted  in  vacation,  the  officer  called 
on  shall  be  served  with  a  copy  thereof  before  the  sitting  of  the  Court  to  . 
which  it  is  made  returnable,  and  if  granted  in  term  time,  such  service 
shall  be  perfected  before  the  case  is  called  for  hearing. 

§3954.  (3878.)  Ansicer  to  7nde  nisi,  and  subsequent  proceedings.  The 
officer  called  on  by  rule  nisi,  as  provided  in  the  preceding  section,  shall 
fully  respond  in  writing  to  said  rule,  which  answer  shall  be  under  oath,  Aot_of  1S40,  c. 
taken  at  the  time  the  answer  is  filed  ;  and  if  the  answer  is  not  denied, 
the  rule  shall  be  discharged,  or  made  absolute,  according  as  the  Court 
may  deem  the  answer  sutficient  or  not.     The  movant  of  the  rule,  how- 
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ever,  mny  traverse  the  truth  of  sneh  answer,  in  whieli  ease  an  issue  shall  be 
niailo  11})  and  tried  bv  a  jury  at  the  same  term,  unless  good  eause  of 
eontinuanee  be  shown,  whieh  may  be  done  onee  only  by  either  ])ai'ty. 
I'pon  the  trial  (^f  sneh  issue  the  Court  shall  discharge  \X\q  rule,  or  make 
the  same  absolute,  according  as  the  verdict  of  the  jury  may  be  for  or 
ag-ainst  the  officer. 

Act  of  1S40  applies  to  every  return  mnde  by  ony  sheriff,  under  any  order  of  any  Superior  Court : 
1  KoUy.  54(>;  40  CJ;i.,  7.  Answer  vasruo  ;ind  indefinite  :  "VJ  (.t;i.,  54S.  "  If  not  denied:"  .S4  (la.,  846; 
•iO  (.Til.,  81.  Where  sheritf  received  money  in  current  State  bank  bills  before  tl\e  war.  and 
loaned  the  same,  and  took  a  note  therefor  wbieli  was  subsequently  paid  in  Confederate 
money,  wliieh  was  worthless,  and  where  he  stated,  in  his  answer  to  a.  rule  for  the  money, 
tliat  the  bank  bills  received  by  him  for  the  sale  of  the  property  had  become  of  little  or 
%\o  rufue,  he  could  not  be  made  liable  for  the  full  value  of  tlie  bank  bills  upon  fhi.<i  aiiKiPer  : 
40  Ga.,  7.  If  the  answer  was  not  irue.  then  the  plnintilY  had  therijrht  to  traverse  the  same,  and  to 
in-ove  the  value  thereof,  either  by  the  sheriir  himself,  or  other  witnesses;  but  until  this  is  done, 
the  answer  of  the  sheritf  is  prinui  facie  true:"  lb.  Continuance  not  !;ranted  for  absence  of  counsel, 
when  :  41  Ga.,  5-4  :  granted  where  new  traverse  is  substituted:  44  Ga.,  593. 

§3955.  (3S79.)  When  officer  iiuty  he  ruled  without  notice.  If  a  sheriff 
or  other  officer  shall  designedly  absent  himself  from  his  Court,  the  pre- 
siding Judge  or  Justices,  in  all  such  instances,  when  required  by  plain- 
tiffs in  execution,  or  their  attorneys,  shall  grant  a  rule  absolute  against 
such  sheriff,  withou  tthe  notice  aforesaid,  unless  it  is  proven  at  such  term 
of  the  Court  that  the  said  sheriff,  from  sickness,  is  not  able  to  attend  said 
Court. 

§3956.  (3880.)  Lien  of  rule  absolute.    When  a  rule  absolute  has  been 

obtained  against  any  officer  for  the  payment  of  money,  as  provided  in 

Act  of  1S5S  p    ^^^^^  Chapter,  such  rule  shall  have  the  same  lien  upon  the  property,  both 

''^-  real  and  personal,   of  such  officer  as  an  ordinary  judgment  at  law,  and 

22001.  if  not  punctually  paid,  such  demand  shall  thereafter  draw  an  interest  at 

the  rate  of  twenty  per  cent,  per  annum,  and  the  plaintiff  may  have  either 

an  attachment  or  an  execution  issued  from  said  rule  absolute,  and  may 

have  either  of  said  processes  returned,  and  the  other  issued  at  pleasure* 

Formerly,  no  execution  in  such  case:  6  Gca.,  239;  8  Ga„  156.  Formerly,  no  lien:  24Ga.,  146- 
Stated  in  37  Ga.,  6UG. 

§3957.  (3881.)  Default  of  officers,  how  punished.  If  any  sheriff  or 
coroner  shall  fail  to  make  a  proper  return  of  all  writs,  executions,  and 
other  proc€\sses  put  into  his  hands,  or  shall  fail  to  pay  over  all  moneys 
p  *^^77f  '^^^'  ^'  received  on  such  executions,  on  his  being  required  so  to  do  by  the  Court, 
he  shall  be  liable  to  an  action  as  for  contemj^t,  and  may  be  fined,  impri- 
soned, or  removed  from  office,  in  the  manner  prescribed  by  the  Constitu- 
tion and  laws. 

stated  in  37  Ga.,  605. 

§3958.  (3882.)  Delinquent  attornejj  to  be  stricken  from  the  roll.  If  any 
Actof  1812,  c.  attorney  shall  retain  in  his  hands  any.  money  received  by  him  for  any 
i'-^^^-  client,  after  being  ordered   by  the   Court  to  pay  over  the  same  to  the 

princi[)al,  he  shall  be  stricken  from  the  list  of  attorneys. 

§3959.  (3883.)  Deputy  sheriffs  subject  to  ride,  etc.     All  deputy  sheriffs 
shall  be  liable  to  be  ruled  and  attached  in  the  same  way  and  manner  as 
^^-so^  ^^^^' ^'  ^li^^i'i^'';  ^->ut  the  liability  of  the  sheriff  shall  not  be  affected  by  any  such 
proceeding  against  his  deputy,  when  the  same  is  not  effective. 

Liability  of:  33  Ga.,  585;  38  Ga.,  575. 

§39G0.  (3884.)  Rule  against  sheriff  and  deputy — by  whom  served. 
^^'m^^^'  ^'  ^^^^^Gnever  the  sheriff  or  his  deputy  is  a  party  to  said  rule,  or  interested 
p^!ftft  ooH         therein,  and  there  be  no  coroner  or  other  lawful  officer  of  said  eoiinly  to 

iOOli,  o^4.  ^  .1111  1  1  r'lTl  T'  P'T 

execute  the  same,  it  shall  be  the  duty  oi  the  Judge,  or  Justice,  oi  said 
Court  to  appoint,  pyro  tempore,  a  special  officer  to  carry  out  and  effectuate 
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tlic  ()r<I('r  oCsaid  C()iirt,  wlildi  s;ii(l  of'fifM;!*,  so  aj>jioiiitc(l,  HliaJJ  ho  ullouf;*! 
tlie  iisiiiil  i(;('s  ofHlicriils  I'ov  like  S(;rvi('i'. 

§ol)Ol.  (''/8<S5.)  Jiidicj'^  of  (Ji,e  Pi'dCA',  amd  eonfitahlcH — v^here  rulcA.  Jus- 
tiocs  of  tlic  l*cacc  'd\\(\  (^onshiblcs  .shall  bo  so  fiir  coiisidorod  ofTlccTS  of  tlio 
►Superior  Court,  us  to  Ix;  sii!)i<'ct  to  fx;  ruled  und'-r  .similar  n.-^ulations  as  •^'^*?/^''^' ^> 
are  herein  provuiiMi  lu  nMation  to  any  oilier"  <>meer  ot  said  Court,  ana  i^S'j,  c.i>.tJ5i. 
shall  bo  suI)joct  to  all  the  pains  and  j)onaltie.s  as  are  hei-oin  })rovidod,  in 
case  of  a  rule  ab.soluto  a<^ainst  sheriils  and  other  ofTieers  of  .said  Court, 
when  they,  or  either  of  them,  shfdl  refu.se  or  ne^leet  to  pay  over  ariy 
money  which  they  may  have  received  or  collected  in  their  oHicial  ca})a- 
city. 

Money  collected  before  judgment:  5  Ga.,  381. 

General  Ndtk. — ^'-V/iio/fo-i  to  decision  of  Inferior  Court  on  rule  :  2  Kelly,  220.  Jurisdiction 
of  Inferior  (!ourt :  11  (la.,  3.'51;  2i)  Ga.,  21:^.  ChiiT;ict(;r  «)f  proceeding  iigain--t  sheriff  di-^eiisHed  :  2 
Kelly,  227  ;  OGm,,  57");  87  Gii.,f!06;  practice  ;ih  to:  IS  (hi.,  .'Xil.  L";iihire  of  con.-ideration  plead  to 
note  by  sberilf  in  discharge  of  rule  subsequently  rescinded  :  4  (Ja.,  200.  Lettei's  from  phiintiff 'a 
attorney  authorizing  him  to  allow  certain  paymimts  in  computing  amount  rlue  on  fi./'iH.  doe.s  not 
authorize  him  to  enter  those  t^urn?  as  credits  thereupon  :  5  Ga.,  441).  Judgment  on  rule  no  discharge 
of  surety  until  paid  :  G  Ga.,  239.  Measure  of  damages  :  7  Ga..  445;  17  Ga.,  521,  (324;  31  (ia..  CM  ;  :U 
(ra.,  173;  44  Ga,.,  14:  45  Ga.,  292.  Judgment  of  Court,  whether  erroneous  or  not.  is  a  protection:  7 
Ga.,  419.  .Judgments  on  rule  as  evidence :  7Ga.,445;  30  Ga.,  81S.  Not  ruled  in  Superior  Court  on 
Inferior  Court  yi. /a  ,v.  .•  9  Ga.,  130.  Statute  of  limitations  commences  to  run  in  sheriff's  fa  vffr. 
when:  9  Georgia,  413.  Exceptions  to  sufficiency  of  rule — to  be  taken — when:  Ifj.  Injunction 
defense,  when:  11  Ga.,  297;  19  Ga.,  298;  26  Ga.,  437;  30  Ga.,  ti64;  40  Ga.,  7.  After  leave  granted 
to  amend  sheriff  not  reheard  upon  issues  passed  on:  14  Georgia,  86.  Kule  absolute  obtained 
by  fraud:  15  Georgia,  182.  Sheriff  not  ruled  out  of  his  county:  17  Georgia,  187,  292.  Uncer- 
tainty in  terms  of  rule :  18  Georgia,  361.  llule  entered  nunc  pro  tunc:  Ih.  Statement  by  agent 
that  ./r. /a.  has  been  settled  no  defense  :  19  Ga.,  71.  Where  other  liens  to  fund  are  interposed  :  20 
Ga.,  (36S.  If  the  sheriff  pay  over  money  coming  to  the  defendant  in  the  fi.fan.  to  some  debt  of  tiie 
defendant's,  which  is  not  entitled  to  the  money,  yet  the  sheriff  will  be  protected  in  the  act,  if  ho 
so  paid  the  money  by  the  order'  of  the  defendant:  22  Ga.,  307.  Announcement  by  sheriff  at  sale, 
plaintiff  being  present:  26  Ga.,  481.  Rule  made  absolute  where  no  cause  is  shown  against  it:  26 
Ga.,  430.  Where  bank  fails  in  which  sheriff  deposits  money:  27  Ga.,  228.  Rule  on  Vxxfi.fa.:  29 
Ga.,  212;  44  Ga,,  417.  Money  stolen,  sheriff  liable  :  30  Ga.,  628.  Claim  interposed  to  one  of  several 
fi.  fas.  against  A  does  not  excuse  him  from  not  proceeding  Avith  rest :  30  Ga.,  878.  For  not  adver- 
tising :  31  Ga.,  601.  Ignorance  of  law  does  not  excuse  :  32  Ga.,  362.  Failure  to  sell  at  time  adver- 
tised: 32  Ga.,  512.  Stay  law:  34  Ga.,  309;  38  Ga.,  141 ;  42  Ga.,  185.  After  equity  has  taken  juris- 
diction rule  against  sheriff  not  entertained  to  place  party  in  possession:  38  Ga.,  605.  Money 
loaned  out  and  becoming  worthless  :  40  Ga.,  7.  Liability  for  trespass  on  homestead;  for  notselling  « 
homestead:  40  Ga.,297;  44  Ga.,  14,  351,  417 ;  45  Ga.,  292;  Cox  vs.  Nelson,  July  term,  1872 :  Kim- 
brough  v-'^.  Edmonson:  i&.  ,•  Collier  v.v.  Adkins,  January  _  term,  1873.  Adjudication  as  bankrupt 
alone — no  excuse  for  not  selling  :  40  Ga.,  257.  A  rule  against  a  sheriff  for  money,  and  an  attach- 
ment for  not  paying  over  that  money,  all  occurring  at  the  same  term,  are  the  same  cause,  and 
may  be  joined  in  one  bill  of  exceptions:  42  Ga.,  83.  Ihe  plaintiff  has  his  option  to  initiate  his 
proceedings  in  the  Court  below  by  rule  or  action  against  the  sheriff,  or,  waiving  any  step  against 
him  primarily,  to  have  brought  the  matter  for  instructions  to  the  sheriff  before  the  Court,  upon 
proper  petition,  making  the  defendants  parties  thereto.  By  having  institiited  proceeding  by  rule 
against  the  sheriff  officially,  and  the  judgment  thereon  having  been,  under  the  provisions  of  the 
law,  superseded  during  its  pendency  in  this  Court,  the  whole  case  was  suspended,  and  the.r?.  fd. 
could  not  proceed  at  the  instance  of  the  pbiintitfs  in. /?./(«.  .•  42  Ga.,  85.  Where  sheriff  took  no  bond 
for  damages,  etc.,  in  claim  case:  43  Ga.,  215.  Kule  for  failure  to  execute  fi.  fa.  to  enforce  factor's 
lien:  4HGa.,360.  See,  also,  Blacknian  tjs.  Clements,  July  term,  1872;  Hurst  et  al.  u«.  Whitely  ef 
al,:  Ih. 
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Article  1. — Applios.tion  to  foreclose,  i>t,c. 

TITLE  XIII. 

OF  PEOCEEDINGS  TO  FOEECLOSE  MORTGAGES^ 


CHArxER  1. —  Of  Mortgages  on  Real  Estate — lioio  Foreclosed, 
Chapter  2. — Of  Jlortgages  on  Personalty — how  Foreclosed, 


CHAPTER  I. 

MORTGAGES  ON  REAL  ESTATE— HOW  FORECLOSED. 


Article  1 . —  Of  the  AppUcation — when  and  how  made. 
Article  2. — Defenses,  Fleas,  etc, — when  and  hoio  made. 
Article  3. — Of  the  Judgment,  Disposition  of  Property,  etc. 
Article  4. —  Of  the  Proceeds  of  Sale — how  Appropriated, 


ARTICLE  I. 

APPLICATIOX   to   FOEECLOSE — WHEN,  WHERE,   AND   HOW    MADE,  AND 

PROCEEDINGS   THEREON. 

Skctiox.  I  Section. 

'i%2.  Mortgage  on  land— liow  foreclosed.  |     3963.  Executors,  etc.,  may  foreclose. 

§3962.  (3886.)  Foreclosure  of  mortgaye  on  realty.     Mortgages  on  real 

estate  in  Georgia  shall  be  foreclosed  in  the  following  manner,  to- wit : 

Any  person  applying  and  entitled  to  foreclose  such  mortgage  shall,  by 

himself,  or  his  attorney,  petition  to  the  Superior  Court  of  the  county 

V\'lierein  the  mortgaged  property  may  be,  which  petition  shall  contain  a 

Act_oif  1799.  c.  statement   of  the  case,  the  amount   of  the  petitioner's   demand,  and   a 

?8l?«'.  c.  p.*572.  description  of  the  property  mortgaged;  whereupon  the  Court  shall  grant 

t^rl^^^'^'  a  rule  directing  the  principal,  interests  and  costs  to  be  paid  into  Court, 

on  or  before  the  first  day  of  the  next  term  immediately  succeeding  the 

one  at  which  such  rule  is  granted;  which  rule  shall  be  published  once  a 

month  for  four  months,  or  served  on  the  mortgager,  or  his  sj^ecial  agent 

or  attorney,  at  least  three  months  previous  to  the  time  at  wdiich  the 

money  is  directed  to  be  paid  into  Court  as  aforesaid. 

Service  on  husband  as  wife's  trustee  sufficient:  20  Ga.,  72.  No  appeal  lies  from  the  rule  abso- 
lute :  24  Ga.,  91.  Where  rule  absolute  shows  service  of  rule  rewt :  38  Ga.,  697;  service  oai  agent : 
Ih.    Affi  davit  of  attorney  :  39  Ga.,  312. 

^3963.  (3887.)  By  representative  of  deceased  mortgagee.  If  the  person 
entitled  to  foreclose  the  mortgage  on  real  estate  be  dead,  the  application 
and  proceeding  to  foredose  may  be  made  and  prosecuted  by  his  executor 
or  administrator. 

Administrator  of  mort^ngcc  may  foreclose  against  admini^strator  of  mortgager:  27Ga.,  248; 
vrho  necessary  parties  in  such  case  :  lb.    Must  foreclose  as  adminhtrator  in  this  case:  39  Ga.,  2(3. 
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ARTICLE  II. 


OF   PLEAS,    DEFP^NSEH,    ETC\ — WilEX   AXi)    HOW    MADE. 


Srctton. 
8!M)k  Defensor  affninst  forocloHure. 
3065.  Tliird  persons  cannot  defend. 


Skctiox. 
:','.H')i].  J*roc(!odinffS  ntr-ainst  cxecutora,  etc. 
30<37.  l.sriue— how  tried. 


1639,  C.  p.  572. 


§3964.  (3888.)  Defense  agamd  foreclosure  of  mortf/ar/e  on  realty. 
When  a  rule  nisi  to  foreclose  a,  mortfj^age  on  real  estate  has  been  granted, 
and  the  same  has  been  publislied  or  serv^ed,  as  hereinbefore  r(;f{uir(;d,  the 
mortgager,  or  his  special  agent  or  attorney,  may  appear  at  the  term  of 
the  Court  at  which  the  money  is  directed  to  be  paid,  and  file  his  objec- 
tions to  the  foreclosure  of  such  mortgage,  and  may  set  up  and  avail  him-p.^nTO.  Act  o*f 
self  of  any  defense  which  he  might  lawfully  set  up  in  an  ordinary  suit 
instituted  on  the  debt  or  demand^  secured  by  such  mortgage,  and  which 
goes  to  show  that  the  applicant  is  not  entitled  to  the  foreclosure  sought, 
or  that  the  amount  claimed  is  not  due  :  Provided^  that  the  facts  of  such 
defense  are  verified  by  the  affidavit  of  such  mortgager,  or  special  agent, 
or  attorney,  at  the  time  of  filing  the  same. 

Usury  as  defense:  1  Kelly,  392;  27  Ga.,  248.  The  principal  debtor  may  make  any  defence 
against  security  which  he  could  have  made  against  the  original  creditor:  4  Ga.,  182.  Considera- 
tion, question  for  the  jury  :  6  Ga.,  365.  Who  may  defend:  21  Ga.,  461.  Defense— that  it  is  trust 
property:  3G  Ga.,  499.  Legal  or  equitable  defense — how  made:  37  Ga.,  364  ;  injunction  when  :  lb. 
Recoupment  set  up  when  :  38  Ga.,  577.  Where  property  has  been  mortgaged  which  is  subject  to 
the  support  of  the  mother  of  the  mortgagers  during  her  natural  life  and  proceedings  are  insti- 
tuted to  foreclose  by  mortgagees — right  of  the  mother  to  her  support  out  of  the  mortgaged  prop- 
erty no  defense  :  45  Ga.,  631. 

§3965.  (3889.)  Third  persons  cannot  defend.  If  the  mortgager,  or 
his  special  agent,  or  attorney,  fail  to  set  u]:)  the  defense  provided  for  in 
the  preceding  section,  it  is  not  competent  for  any  third  person  to  inter- 
pose; neithei  will  the  Court  itself,  of  its  own  motion,  do  so. 

Stated  in  3  Kelly,  174;  19  Ga.,  14;  25  Ga.,  383 ;  45  Ga.,  496.  Allen  vs.  Lathrop,  January  term, 
1873. 

§3966.  (3890.)  Proceedings  to  foreclose  u'hen  mortgager  dead.  "When 
the  mortgager  is  dead,  the  proceeding  to  foreclose  the  mortgage  on  real 
estate  may  be  instituted  against  his  executor  or  administrator. 

Where  there  is  no  administration  :  21  Ga.,  461.  Where  it  was  foreclosed  within  twelve  mouths 
from  granting  administration  on  estate  of  deceased  mortgager :  30  Ga.,  706. 

§3967.  (389L)  Issue,  hoio  tined.  When  proceedings  to  foreclose  a 
mortgage  are  instituted,  and  a  defense  is  set  up  thereto,  as  hereinbefore 
provided,  the  issue  shall  be  submitted  to  and  tried  by  a  special  jury. 


ARTICLE  III. 


OF   THE   JUDGMENT   AXD   BISPOSITIOiS'   OF   MOHTGAGED   PEOPERTY. 

Section  3968.    Judgment  of  foreclosure  and  sale. 

§3968.  (3892.)  Judgment  and  scde  of  rnorigagcd  propcriij.  "When  the 
mortgager,  after  being  directed  so  to  do,  fails  to  pay  the  principal,  inter- 
est, and  cost,  as  hereinbefore  required,  and  also  fails  to  set  up  and  ^^^-'^^^■^^'^'^^'^* 
tain  his  defense  a2[;ainst  the  foreclosure  of  the  morto^ao-e,  the  Court  shall 
give  judgment  for  the  amount  which  may  be  due  on  such  mortgage,  and 
shall  order  the  mortgaged  property  to  be  sold  iu  the  manner  and  under 
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Article  4. — Proceeds  of  sale,  etc. — Aruole  1. — Tho  application  to  foreclosure,  etc. 

(a)  Actso(iS66,  ^^^^^  same  regulations  which  o;ovorn  sheriff's  sah^s  uiuler  execution.    [And 
p-2».  the  provision^  of  section  3979  of  this  Code  shall  apply  as  well  to  niort- 

g'lges  upon  real  property  as  to  mortgages  upon  personal  property.]     (a.) 

Lcvv  upon  mortc':»j?ed  property  sold  by  dofVudnut  indifferent  portions:  iHCellv,  460;  IS  (};u, 
4Ti>;  21  Gm..  4;^.^:  oT  (t:\..  i>lH).  Effeet  of  such  .iudfiiuent:  G  Gm.,  aGo;  18  (hi,,  47(5;  U)  Ga.,  U;  27  Ga., 
347.  Sucli  juiljiuients  not  within  dovuniut  judiriuont  Act:  7  Gn.,  495;  40  (la..  412.  S;\los  under 
niortjrajro.a.  /<».  .•  7  Gm..  1S.>:  VA  Cnx.,  44o ;_  20  (}-a..  72:?;  22  (5m.,  34.  OU ;  25  Ga  .  10:>.  'M6,  (i87  ;  27  Ga.,  205  ; 
;>^  Ga..  oi*7 :  44  (ra.,  5*Jo;  (rate\Yood  rs.  City  Bank  of  Maeon,  January  term,  1873.  Levy  upon  niort- 
sraared  property  trespass,  when:  liMTa..  ;%88.  INlortiraRe,//.  ./'irs.  after  tliey  Invve  been  executed  and 
returned  to  the  otfiee  whence  they  issued  are  not  "  wit^hin  possession,  power  orcoutrol  of  plaintiff:" 
1"^  Ira..  o(Xi.  It  binds  not  (udy  niorttrajrer.  but  also  vendee  ;  18  Cx:\..  47G.  Bona  jide  purchaser  under 
mortgage  .ri. /((.  .•  WGa.,  220.    What  judj?nient  sufficient :  21  Ga.,  143. 


ARTICLE  IV. 

PROCEEDS   OF   SALE   OF   MORTGAGED   PROPERTY^  IIOAY  APPROPRIATED. 


bECTIOX. 


Ac-  of  re-^,  c. 

p.  J7i. 


219  >5. 


3iH3i'.  Disposition  of  proceeds. 


Section. 
'3970.  ^Vhcn  proceeds  may  be  retained. 


§3909.  (3<S93.)  Disposition  of  jjvocecds.  The  money  arising  from  the 
sale  of  mortgaged  property,  brought  to  sale  under  the  regulations  here- 
inbefore prescribed,  shall  be  paid  to  the  person  foreclosing  the  mortgage, 
unless  claimed  by  some  other  lien  in  the  hands  of  the  officer,  which  in 
law  has  priority  of  payment  over  the  mortgage;  and  when  there  shall  be 
any  surplus  after  paying  off  such  mortgage,  or  other  liens,  the  same  shall 
be  paid  to  the  mortgager,  or  his  agent. 

To  oldest  lien  :  7  Ga.,  183;  27  Ga.,  273.    Date  of:  38  Ga.,  459.    See  note  on  lien  of  mortgages  :  p 
341. 

§3970.  (3894.)  When  proceeds  may  he  retained  by  the  Court.  If  the 
mortgage  is  given  to  secure  a  debt  due  by  installments,  and  is  foreclosed 
before  any  one  of  the  installments  falls  due,  and  there  is  a  surplus  of 
funds,  as  above  stated,  the  Court  may  retain  the  funds,  or  order  the  same 
invested  to  meet  the  installments  still  unpaid. 


CHAPTER  II. 

OF  MORTGAGES  ON  PERSONAL  PROPERTY,  HOW  FORECLOSED. 


Article  1. —  Of  the  Applioationy  by  ivhom  and  hoio  made. 
Article  2. — Of  the  l)ej'cnses,  when  and  how  made. 


ARTICLE  I. 


OF  THE   APPLICATION   TO   FORECLOSURE,  BY   WHOM   AND   HOW   MADE. 


Skctiox. 
3'Hl.  On  perponalty,  how  foreclosed. 
3972.  Levy  and  aale  of  property. 


Skction. 
3073.  When  the./?. /a,  may  claim  money. 
3974.  rro];)crty  may  be  sold  by  consent. 


Actofim  c.       §3971.  (3895.)  Mortgages  on  personalty ^  how  foreclosed.     [Mortgages 
I83i'.  c.  p.  572.  on  personal  property  shall  be  foreclosed  in  the  following  manner,  to- wit: 
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Article  2.— DefenHOB— when  and  how  uia4e. 


Any  p(!rson  holding  niortga<i,(;  on  jK.'rHoiial  |)roj)crty,  aiul  wishln;^  Lo  fon> 
close  the  same,  shall,  either  in  jierson,  or  by  his  agent,  or  attorney  in  I'aet, 
or  at  law,  go  before  some  oflieer  of  this  State,  who  is  authorized  by  law 
to  administer  oaths,  or  a  eommissioner  for  this  State  residing  in  some 
other  State,  and  make  affidavit  of  the  amount  of  i)rinei{)al  and  interest 
due  on  such  mortgage,  which  affidavit  shall  be  annexed  to  such  mortgage, 
and  when  such  mortgage  with  sucli  afTidavit  amie;<(;d  thereto  shall  be 
filed  in  the  office  of  the  clerk  of  the  Suj)erior  Court  of  the  county  wherein 
the  mortgager  resides  at  the  date  of  the  foreclosure,  if  a  resident  of  this 
State,  or  Avhere  he  resided  at  the  date  of  the  mortgage  if  not  a  resident  iij)Act«  of  i8:i- 
of  this  State,  it  shall  be  tlic  duty  of  such  clerk  to  issue  an  execution 
directed  to  all  and  singular,  the  sheriffs  and  coroners  of  this  State,  com- 
manding the  sale  of  the  mortgaged  property  to  satisfy  the  ])rincipal  and 
interest,  together  w^ith  the  costs  of  the  proceedings  to  foreclose  the  said 
mortgage.]     (a.) 

Must  be  foreclosed  in  wh.at  county:  13  Ga.,  285.  When  the  original  mortgage  is  lost:  23  Ga., 
5.    This  section  does  not  repeal  Act  of  1799  and  1839  (as  to  in  what  county,  etc. :;  45  Ga.,  549. 

§3972.  (3896.)  Levy  and  sale  of  mortgaged  property.  When  the  exe- 
cution mentioned  in  the  preceding  section  shall  be  delivered  to  the  sheriff 
or  coroner,  as  the  case  may  be,  it  shall  be  his  duty  to  levy  on  the  mort-  ^%^^  y^-  ^• 
gaged  property  wheresoever  the  same  may  be  found,  and  after  advertis-  of  1866,  p.  ioa. 
ing  the  same  in  one  or  more  of  the  public  gazettes  of  this  State,  [weekly 
for  eight  weeks]  (a)  before  the  day  of  sale,  the  said  sheriff  or  coroner 
shall  put  up  and  expose  said  property  to  sale  at  the  time  and  place,  and 
in  the  same  manner  as  govern  in  case  of  sheriffs'  sales. 

§3973.  (3897.)  Mortgaged  fi.  fa.  may  claim  money — tvhen.  If  other 
fi.  fas.  are  levied  on  the  mortgaged  property,  and  the  same  is  sold  after 
an  advertisement  of  only  thirty  days,  the  mortgage  ^i. /a.  may,  neverthe- 
less, claim  the  proceeds  of  the  sale  if  its  lien  is  superior. 

§3974.  (3898.)  Ilorfgaged  prop)erty^  ivhen  sold  tvithoid  foreclosure. 
If  a  mortgage  on  realty  or  personalty  is  not  foreclosed,  and  the  equity  of 
redemption  is  levied  on  by  other  fi.  fas.,  by  consent  of  the  mortgager  and 
mortgagee,  and  the  plaintiff  in  the  fi.  fa.  levied,  the  entire  estate  may  be 
sold,  and  the  mortgagee  claim  under  his  lien,  in  the  same  manner  as  if 
his  mortgage  was  foreclosed. 


Stated  in  20  Ga.,  723.    Such  consent  need  not  be  in  writing : 
is  given  by  agent :  lb. 


44  Ga.,  593.    Where  such  consent 


AETICLE  II. 


OF   THE   DEFENSES— WHEN  AND   HOW   MADE, 


Skction. 

3975.  Affidavit  of  illesrality. 

3976.  Proceedings  thereon, 

3977.  Sale  and  disposition  of  proceeds. 


Srotion. 

3978.  Executors,  etc.,  may  foreclose. 

3979.  Contest  of  lien  by  third  persons. 


§3975.  (3899.)  AMdavit  of  illegality  to  m.ortgagc  f.  fa.  When  an 
execution  shall  issue  upon  the  foreclosure  of  a  mortgage  on  personal 
property,  as  hereinbefore  directed,  the  mortgager,  or  his  special  agent,  ^.ot  of  1:99  C 
may  file  his  affidavit  of  illegality  to  such  execution,  in  which  affidavit  p- 5"^- 
he  may  set  up  and  avail  himself  of  any  defense  which  he  mioht  have  set 
up  according  to  law,  in  an  ordinary  suit  upon  the  demand  secured  by 
45 
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Defenses — wlicu  and  how  made. 

tlio  niortg-agv,  ami  ^vllioll  goes  to  sliow  that  the  amount  claimed  is  not 
due.  ^ 

What  defenses  competent  to  make:  30  Ga.,  413.     Sec  also  Allison  rs.  Whejucv,  Janutiry  term, 
1S73. 

^oOTG.  (3900.)  Proceed i)i(/s  when  illegalifi/ is  filed.  AVhon  an  affidavit 
of  illoirality  shall  be  filed  to  a  mortgage  execution,  as  provided  for  in  the 
]n'eceding  section,  the  Judge  who  passed  the  order  of  the  foreclosure  may 
order  the  levying  officer  to  postpone  the  sale  of  the  mortgaged  property, 
upon  the  mortgager,  or  his  sj^ecial  agent,  or  attorney,  giving  bond  with 
good  and  suilicient  security,  in   double  the  amount  of  such  execution, 

p.Vi.    conditioned  for  the  return  of  such  property  when  called  for  by  the  levying 

officer,  which  bond  shall  be  made  payable  to  the  plaintiif,  who  may  sue 
and  recover  thereon  when  the  condition  is  broken ;  and  v,'lien  such  affi- 
davit of  illegality  is  filed,  and  such  order  of  postponement  is  passed^  and 
such  bond  has  been  given,  the  levying  officer  shall  postpone  the  sale  of 
said  ju'operty,  and  return  all  the  proceedings  and  papers  to  the  next  term 
of  the  Court  whose  clerk  issued  the  execution,  where  the  questions  and 
issues  shall  be  tried  as  other  cases  of  illegality;  and  the  jury  shall  be 
sworn  to  give  at  least  twenty-five  per  cent,  damages  to  the  plaintiif  on 
the  princij)al  sum,  in  case  it  shall  appear  that  the  affidavit  of  illegality 
was  filed  for  a  delay  only. 

§3977.  (3901.)  Sale  of  mortgaged  property  and  disposition  of  proceeds. 
If  the  mortgager  fails  to  set  up  and  sustain  his  defense  as  hereinbefore 
Act  of  1799  C.  ^tithorized,  the  mortgaged  property  shall  be  sold,  and  the  proceeds  of  the 
p.  571.  pr^le  shall  be  applied  to  the  judgment  of  said  mortgage  execution,  unless 

such  proceeds  are  claimed  by  some  other  lien  in  the  hands  of  the  officer, 
entitled  in  law  to  priority  of  payment;  and  if,  after  the  satisfaction  of  such 
fi.  fa.  or  other  lien,  there  may  be  any  surplus,  the  same  shall  be  paid  to 
the  mortgager  or  his  agent. 

§3978.  (3902.)  Representative  of  deceased  mortgagee  may  foreclose. 
AVhen  the  holder  of  a  mortgage  on  personaLproperty  is  dead,  the  affidavit 
and  proceedings  to  foreclose  may  be  made  and  prosecuted  by  his  executor 
or  administrator;  and  if  the  mortgager  be  dead,  his  legal  representative 
may  set  up  the  same  defenses  which  he  could  do  if  living. 

§3979.  (3903.)  How  third  person  may  contest  mortgage  lien.  If  any 
creditor  of  the  mortgager,  whether  his  debt  be  in  judgment  or  not,  desires 
to  contest  the  validity  or  fairness  of  the  mortgage  lien  or  debt,  he  may 
make  an  affidavit  of  the  grounds  upon  which  he  relies  to  defeat  s.uch 
mortgage,  and  upon  filing  the  same  with  the  levying  officer,  together 
with  a  bond  and  good  security,  payable  to  the  mortgagee,  and  conditioned 
to  pay  all  costs  and  damages  incurred  by  the  delay,  if  the  issue  be  found 
against  the  contestant,  it  shall  be  the  duty  of  such  officer  to  return  the 
same  to  the  Court  to  wWch  the  mortgage^. /a.  is  made  returnable,  to  be 
tried  in  the  manner  prescribed  above  for  an  affidavit  of  illegality  by  the 
mortgager. 

Gatewood  vh.  City  Bank  of  Macon.  January  term.  1873. 

GaxKRAL  Note.— ForecJosure  by  surety:  4  Ga.,  182.  Equity  jurisdiction  over  foreclosure: 
fi  (^n.,  123.  P'oreclosuire  a  subntitute  for  a  proce(;dinK  in  equity:  35  Ga.,  273. _  Equity  of 
rodoniption  merges  in  the  legnl  pstate,  when:  18  Ga.,  476.  foreclosure  and  suit  on  notes 
jn;iy  proceed  at  s;ime  time:  18  (ia.,  005.  Mort^Mge  j)uri)ortinK  to  be  executed  l>y  two.  but 
signed  by  one:  10  Ga.,  14.  !Mortp-nsre  debt  must  be  credited  with  value  of  projjerty  levied 
onhy  fi.  fa.,  when:  19  Ga.,  537.  Kemedy  Kiven  by  Act  of  ]7^i9  is  not  confined  to  liquidated 
dern:ind.«:  24  Ga.,  198.  Mortgage  by  the  Bibb  County  Loan  Association:  ^>.  Principles  in 
equity  a?  to  foreclosure :  2G  Ga.,  451.  Contmct  t-')  forbea.r  foreclosure :  28  Ga.,  52<3.  Fore- 
e!o.«ure  by  pre.-ident  of  corporation  :  30  Ga..  405.  Where  the  mortgagor  of  bind  has  no  title,  but 
ha.«  p'nd  p'irt  of  purchane  money  :  -iO  Ga..  670.  Where  two  penson.s  give  a  li'cn  on  their  separate 
intere.''t-'^in  the  same  property:  30Ga.,  706.  Mortgagee's  name  may  be  used  vvithout  his  consent, 
■when:  35  Ga.,  119.    When  mortgagee  is  witnef-s  for  mortgager:  35  Ga.,  271.    Injunction  against: 
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57  Oil.,  392:  41  Qn.,  2()2w  JunK<liot,ion  of  luU-nor  ,'uid  County  C'oiirtK:  .'^>9  (h..,  .'il2.  Wh<;Hu;r  a 
JudKmcut  of  f()r(!<;lo8ure  of  Ji.  mori.ifnnc-  biirH  u,  clfiinuirit,  iiii'l<;r  piirch.'iHo  from  t,h(;  rnortanK'-.r,  nu^n'Ji- 
<;|nent  to  the  inoitffiifrt',,  fi-om  scittintc  uj)  (J('fcnH<;H  whicli  Hiitfht  hiivc  b<;or)  rri:i<lo  by  tli<;  rnor;.ir;)ir».-r, 
dis(rus!-ic(l  :  45  <Jn,.,  4'.)i5.  Wh(jrc  property  hiiH  \)ii(:u  Kiortp:;iK<;')  which  in  yjihjeot  to  lh<;  napport  of  tho 
nri()th(vr  of  tlic  rnc^rlgjrgerH  dxjriiifc  [i<;r  ruitm-il  Tifi;,  iiri'l  j»rotv;e(lin(<«  Jir<;  iriHtit.uted  to  for«;»;lo«e  by 
the  tiii04l*?;(,Ke(;^'^  there  is  Jio  uood  lei?:i,l  or  e(<uitjihle  prrourifi  why  tne  iriorti<a(<eH.  hboul<l  not  be  fore- 
'closed.  !iH  ItetAveen  tli(!  Ynorif^jifcerH  !i/id  rriortgiigtieH,  i\H  f^ueh  pro«M;e(linKH  will  not,  in  ;iny  Jiiunner 
ttlfect  tli<;  ritdit  of  (h<'  !ii('«lh(ir  to  lier  support  uu\  ol"  the  mort^rjiKe'l  proi)e)-ty,  proyifJed  the  Humi-  is 
ttotaold  imuer  the  jiKUnnent  of  forcielo.-iire:  4")  (lc;i,.,Gol.  See,  idaa,  VValkiriE  vn.  Ciiaon,  Julj'  t«rm, 
M72^,  McUrary  «ja.  Austell,  //y,,-  iui'J  .K.obert^  o«.  Jlubbard,  //k 


TITLE  XIV. 

OF  PROCEEDINGS  TO  ESTABLISH  LOST  PAPERS. 


CHAPTER  L 

LOST  PAPERS—WHEN,  WHERE  AND  HOW  ESTABLISHED. 


Article  l^'—JEJstahlisJiment  of  Last  Papers  in  Super mr  Coirrfs, 
AkticLE  2.-— Establishment  of  Lost  Papers  in  Justices^  Courts, 


ARTICLE  L 


ESTABLISHMENT  OF   LOST  PAPERS  IN  BTJPEBIOR   COL'ETS. 


SECTION. 

3980.  Office  papers  establistied  on  motion. 

3981.  When  effice  papcrSv 

3982    Other  papers — how  established. 
398.3.  Continuance — when  granted. 
3984.  Rule  absolute. 


Sectiok> 

3985.  Certified  indorsement  of  copy. 

3986.  Suits  on  lost  papers. 

3987.  Oyer  cannot  be  demanded. 

3988.  Lost  executions — how  established. 


§3980.  (3904.)  Office  papers  may  he  established  instanter.    Upon  the 
loss  of  any  original  bill  in  eqnity,  answer,  replication,  declaration,  plea.  Act  ofiT9?,  c. 
bill  of  indictment,  special  presentment,  or  other  office  paper,  a  copy  may  ^' 
be  established  instanter  on  motion* 

Old  Rule  No.  49.  Notice  of  such  n>otion-'not  indispensably  necessary :  3  Kelly,  121. 

§3981.  (3905.)  Papers  sued  on  are  office  papers,  2chen.  The  instru- 
ment sued  on  shall  be  deemed  an  office  paper,  after  the  ca^e  of  which  it 
is  the  foundation  has  gone  to  the  appeal. 

§3982.  (3906.)  IIoio  other  paj^ers  are  established.  The  owner  of  a 
paper,  (other  than  an  office  paper,  and  wdiich  cannot  be  sued  on  and  col- 
lected in  a  Justice's  Court,)  lost  or  destroyed,  desiring  to  establish  the 
same,  shall  present  to  the  clerk  of  tli£  Superior  Court  of  the  county  where 
the  maker  of  the  paper  resides,  if  a  resitient  of  this  State,  a  petition  in  ^^,j.  ^^^  i555.-5^ 
writing,  together  with  a  copy,  in  substance,  of  the  paper  lost  or  destroyed,  p-  ^^» 
as  near  as  he  can  recollect,  wliich  copy  shall  be  sworn  to  by  tlie  petitioner, 
his  agent,  or  attorney ;  whereupon  the  Clerk  shall  issue  a  rule  nisi  in  the 
name  of  the  Judge  of  the  Superior  Court,  citlling  upon  the  opposite 
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party  to  show  cause,  if  any  he  has,  why  tlie  copy  sworn  to  should  not  be 
esrahlisheJ  in  lieu  of  the  lost  or  destroyed  original ;  which  rule  shall 
be  served  by  the  sheriff,  his  deputy,  or  any  constable  of  this  State, 
pei*sonally,  uju^n  the  party,  if  to  be  found  in  this  State,  twenty  days 
before  the  sitting  of  the  Court  to  which  the  rule  'nisi  is  made  returnable; 
and  if  the  ])arty  cannot  be  found  in  this  State,  then  the  rule  shall  be 
j)ublislied  in  some  public  gazette  of  this  State  for  the  space  of  three 
months  before  the  linal  hearing  of  the  rule. 

Sorvioo  :  24  0:i.,  73:  2SG;i..  Tx^T.  Affidavit  made  by  whom:  24  Ua„  4S3.  See,  also,  Chnuncej' 
t\--.  Dalton.  July  term,  1S7-.    Old  llule  52. 

^3983.  (3907.)   Continuance — when  granted.    In  a  proceeding  to  estab- 

Act  of  i855-'56,  lish  lost  papers  under  the  provisions  of  the  preceding  section,  no  contin- 

^■'"^*  uanee  shall  be  granted,  unless  it  appear  reasonable  and  just  to  the  Court; 

nor  shall  a  continuance  be  allowed  to  the  same  party  more  than  once, 

excej^t  for  providential  cause. 

§3984.  (3908.)    Eule  absolute.      When  the  rule  nisi  has  been   duly 

served  as  hereinbefore  provided,   the   Court  shall   grant  a  rule  absolute 

^S^2^^^^''^' establishing  the  copy  of  the  lost  or  destroyed  paper  sworn  to,  unless  good 

and  sufficient  cause  be  shown  why    sucli  rule  absolute  should  not  be 

granted. 

§3985.  (3909.)   Certified  indorsement  of  cojjy.     When  the  copy  is  estab- 

Actof  i855-'56  ^^^^^^d,  the  clcrk  of  the  Court  in  which  it  is  done  shall  furnish  the  copy 

p.  23y.  '  to  the  party  who  had  it  established,  with  a  certified  indorsement  thereon 

of  the  day  and  term  of  the  Court  when  the  rule  absolute  was  granted  : 

Provided  J  all  costs  of  the  proceeding  are  paid. 

§3986.  (3910.)  Suit  on  lost  j^aj^ter.     If  the  paper  lost  or  destroyed  be  a 
.     note,  bill,  bond,  or  other  instrument  upon  which  suit  may  be  brou!>:ht,  the 

Act  «"'f  1^^55-56  ..  .  t   , 

p.  239.  '  '  owner  thereof  may  institute  suit  thereon  so  soon  as  the  rule  nisi  has  been 
issued,  as  liereinbefore  provided  for,  and  it  shall  be  set  forth  in  the  declara- 
tion that  the  paper  sued  on  is  lost  or  destroyed ;  and  in  no  case  shall  there 
be  a  judgment  had  in  such  suit  until  it  shall  be  determined  whether  the 
application  to  establish  the  paper  be  granted  or  not;  and  if  granted,  then 
judgment  shall  be  had  as  in  other  cases. 

This  section  cumulative  :  42  Ga.,  462.    See  Chauncey  vs,  Dalton,  July  term,  1872. 

§3987.  (3911.)  Oyer  of  lost  paper  shall  not  be  demanded.  In  a  suit, 
Actof  i855-'56, such  as  provided  for  in  the  preceding  section,  oyer  of  the  paper  sued  on 
shall  not  be  demanded  until  at  the  time  of  the  rendition  of  judgment  in 
such  suit;  and  then  if  the  })laintiff  produce  a  coj^y  of  the  paper,  with  a 
certified  indorsement  thereon  by  the  clerk  of  the  Court  in  which  it  was 
established,  as  hereinbefore  directed,  it  shall  be  taken  and  considered 
as  tlie  original. 

§3988.  (3912.)  When  execution  is  lost,  alias  may  issue.  When  any 
execution  which  shall  have  been  regularly  issued  from  the  Superior 
Courts  of  this  State  shall  be  lost  or  destroyed,  the  Judge  of  the  Court 
^  r  o  ..j<,p.  ^^^j^  which  the  same  issued  may  at  any  time,  either  in  open  Court  or 
vacation,  upon  pro])er  ap])lication  being  made  and  the  facts  proven  by  the 
affidavit  of  the  applicant,  his  agent  or  attorney,  or  by  any  other  satisfao- 
tory  proof,  grant  an  order  for  the  issuing  of  an  alias  execution  in  lieu  of 
the  lost  original  execution. 

Alirii,  fi.  fa.,  ('order  of  Court,  what  necessary:)  9  Ga,,  275  ;  (objection  to.  when  to  be  taken  :)  Ih. 
Should  i:-'rue.  when:  11  G-'i.,  i'>'-j~.  Copy  of  lost./i. /'/.  to  be  estjiblished,  when:  11  (li.,  &j6,  What  is 
aliaii  fi.  fa.:  17  Ga.,  187;  ID  Ga.,  8.    See,  also,  Martin  vs.  Koho,  January  term,  187.-:. 
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Article  2.— Esf.MbliHhment  of  Io8t  paperH  in  JttxtUies'  ConrU. 


ARTICLE  II. 


ESTABLISHMENT   OF   LOST   1>AI'ERS   IX   JUSTICES'  COURTS. 


Skotion. 
3i)H;).  Of  pnr)or.s  belonf^inp  to  a  suit. 
3i)9(j.  KHtiibli.sl)U)ent  oi'  other  p.i.perH. 


Skc"tion. 
'.'AM.  EKtaI)livl)inf;nt  of  lost  execution.'?. 

39<i2.  Who  may  ho  parti om. 


Act  of  1855-'o6, 


§3081).  (3!)  13.)  Papers  hdonfjlng  to  suits  may  he  eMahlJshed.  A\'}jon 
any  bond,  bill,  note  or  other  evidenee  of*  (l(!bt,  or  any  surnrnons,  exec-u- 
tion,  or  any  other  paper  belonging  or  ap[)ertaining  to  any  suit  or  otfier 
proceeding  in  any  Justice's  Court  of  this  State,  shall  l)e  lost,  destrr>yed  or 
mislaid  from  the  hands  of  the  Justice  of  the  Peace,  such  Justice  may,  ])y 
reason  and  virtue  of  his  office,  establish  instanter  a  copy  in  substance  of  Act  of  i8-5i-'52, 
such  paper  in  lieu  of  the  original  so  lost ;  and  if  any  such  paper  be  lost,  p-  ^'^• 
destroyed  or  mislaid  from  the  hands  of  any  person  other  than  the  Justice 
of  the  Peace,  the  party,  plaintiff  or  defendant,  or  any  one  interested,  wish- 
ing to  use  such  lost  paper,  shall  be  permitted  to  establish  and  use  in  lieu 
of  the  original  a  substantial  copy  of  the  same,  by  making  affidavit  of  the 
loss  of  the  original,  and  that  the  copy  proposed  to  be  used  is  a  copy  in 
substance  of  the  lost  original. 

§3990.  (3914.)  Other  papers,  hoic  established.  The  owner  of  a  lost 
paper,  which  may,  according  to  law,  be  sued  on  and  collected  in  a  Jus- 
tice's Court,  who  wishes  to  establish  the  same,  may  present  to  one  of  the 
Justices  of  the  Peace  of  the  district  in  which  the  maker  resides,  if  a  resi- 
dent of  this  State,  a  copy  in  substance  of  the  paper  lost,  as  nearly  as  he 
can  recollect,  which  copy  shall  be  sworn  to  by  the  applicant,  his  agent  or 
attorney,  or  be  proved  by  other  evidence;  whereupon  such  Justice  of  the 
Peace  shall  issue  a  rule  nisi,  calling  upon  the  opposite  party  to  show  p?2->5.' 
cause,  if  any  he  has,  why  the  copy  should  not  be  established  in  lieu  of 
the  original,  so  lost  or  destroyed ;  wdiich  rule  shall  be  served  upon  the 
party  personally,  if  to  be  found,  ten  days  before  the  sitting  of  the  Cgiirt 
to  which  he  is  called  upon  to  show  cause,  by  any  constable  of  the  State ; 
and  if  the  party  is  not  to  be  found,  then  the  rule  may  be  published  in  a 
public  gazette  of  this  State  for  one  month  [)efore  the  final  hearing  of  the 
rule,  and  if  no  sufficient  cause  be  shown,  the  Justice  shall  give  judgment 
establishing  the  copy  in  lieu  of  the  original,  so  lost  or  destroyed,  and  the 
copy  so  established  shall  be  certified  to  by  the  Justice  of  the  Court  in 
which  it  was  established,  and  shall  have  all  the  force  and  effect  of  the 
original. 

§3991.  (3915.)  Alias  executions  from  Justices^  Court.  Executions  issued 
from  the  Justices'  Courts  of  this  State,  when  lost  or  destroyed,  may  be 
supplied  by  an  alias  execution,  to  be  issued  by  the  Justice  of  the  Peace 
under  the  same  rules  and  regulations  as  those  which  prevail  in  the  Supe- 
rior Court  on  the  subject  of  issuing  alias  executions. 

§3992.  (3916.)  Who  may  he  party.  [In  all  cases  pending  on  the  loth 
December,  1866,  or  commenced  after  that  time,  for  the  purpose  of  estab- 
lishing any  lost  or  destroyed  paper,  (other  than  an  office  paper,)  any  per- 
son whose  interest  is  to  be  affected  by  the  establishing  such  lost  papers.  ^  .  , 
shall,  upon  motion,  by  order  of  the  Court,  be  made  a  party  defendant  to  p.  139.  ^ 
such  proceeding,  and  be  allowed  all  the  rights  of  defense  against  the  same 
as  fully  as  if  he  was  the  maker  of  said  lost  paper.]     (a.) 
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Article  3. — StiTijraary  estj>bli?hincr>t  of  lost  papers. 


ARTICLE  III. 


SUMMARY  ESTABLISHMENT   OF   LOST   PAPEE8. 


Section*. 
ifcW.  Lost  pniioi's — how  estnblishoil. 
3ih^4.  Summary  mode  disallowed— when. 


Section. 
3fd%.  Cases  against  non-resident. 


§3993.  (3917.)  Lo,st  papers  may  he  established — when.  [The  owner 
or  leo'al  repre."?entative  of  the  owner  of  any  bond,  bill,  note,  draft,  check, 
or  other  evidence  of  indebtedness  which  has  been  lost  or  destroyed,  may 
establish  a  copy  thereof  by  giving  personal  notice  at  least  ten  days  pre- 
vions  to  the  day  appointed,  which  notice  shall  contain  a  copy  of  tlie 
paper  to  be  established,  and  shall  be  served  upon  the  party  against  whom 
(a^^  Acts  of  1S65- said  indebtedness  is  sought  to  be  established,  and  by  making  oath  before 
^'  ^'  *^  some  officer  authorized  to  administer  an  oath,  that  he  is  the  owner  of 

such  paper,  and  that  the  same  has  been  lost  or  destroyed;  a  copy  thus 
established  with  said  affidavit  attached,  may  be  used  in  any  Court  in  this 
State  in  lieu  of  the  lost  original.]     (a.) 

May  be  established  before  the  Superior  Court:  45  Ga.,  129.    What  affidavit  sufficient:  lb. 

§3994.  (3918.)  Oath  of  party  liable.  [If  any  party  who  is  liable  for 
the  payment  of  said  lost  paper,  in  whole  or  in  part,  or  whose  interests 
(«^  Acts  of  1865- are  affected  by  the  establishment  of  said  paper,  shall  make  oath  that  the 
said  paper  never  existed,  or  that  the  same  has  been  paid  off  or  discharged, 
the  party  seeking  to  establish  the  same  in  the  summary  manner  provided 
in  this  Article,  shall  be  remitted  to  the  remedies  provided  in  Articles  I. 
and  11.  of  this  Chapter  and  Title.]     (a.) 

Indemnity  required,  when:  36  Ga.,  212,  219.  • 

§3995.  (3919.)  In  cases  of  non-resielents.  [In  all  cases  where  suit 
may  ha\'e  been  instituted  on  any  bond,  bill,  note,  draft,  check,  or  other 
evidence  of  indebtedness,  and  said  suit  shall  not  have  gone  to  the  appeal, 
and  the  defendant  is  a  non-resident,  so  that  personal  service  can  not  be 
made  as  provided'  in  section  3993,  such  evidence  of  indebtedness  may 
(TxAct'ofisoG,  be  established,  on  motion,  as  an  office  paper,  upon  the  plaintiff,  his  agent 
pp.  139, 140.  Qj,  attorney,  making  oath  that  the  same  has  been  lost  or  destroyed  since 
the  commencement  of  suit,  that  it  was  in  his  possession  when  the  suit 
was  commenced,  and  is  still  unpaid.]     (b.) 

General  Note,— Establishing  copy  of  guardian's  bond :  1  Kelly,  355.  Loss  presumed,  from  what: 
7  Ga.,  264.  Xame  of— to  be  stated  in  petition,  how:  10  Ga.,  445.  Allegation  of  jurisdiction  :  lb. 
May  recover  withcnit  establishing:  12  Ga..  509;  30  Ga.,  545;  32  Ga.,  453.  Establishment  of  pro- 
cess: 13  (j!i.,  217:  14  Ga..  586.  Equity  jurisdiction  over :  17  Ga.,  123.  Who  to  be  parties  :  18  Ga., 
368,  527;  27  G;i.,  473;  28  (xa.,  537  ;  32  Ga.,  215  :  33  Ga.,  452.  Superior  Court  may  rectify  order  estab- 
lished Ijy  original  papers  when  found:  19  (h\..  298.  Appeal  lies  from  trial  of  issue  :  20  Ga.,  11; 
36  (xa.,  380.  Contents  of  lost  paper  inferred  from  what:  29  Ga.,  356.  ^^  here  a,  copy  presentmcrd 
wa.s  established  :  29  Ga.,  525.  Where  a  case  is  to  be  transferred  from  old  to  new  county :  30  Ga., 
703.  Conclusive  against  whom  :  34  Ga.,  167.  May  establish  copy  note  which,  after  being  established, 
could  not  be  enforced:    40  Ga.,  74.    See,  also,  Cohen  vs.  Woiglo,  July  term,  1872. 
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Article  1.— Whore,  how,  and  by  whom  the  application  for  partition  must  be  ma/Ie. 

TITLE  XY. 

OF  rEOCEEDINa  TO  OBTAIN  PAKIiTlON. 


Chapter  1. — Partition  of  Land — hoiv  Obtained, 

CHArxEK  2. — Partition  of  Personal  Property — Jiow  Obtained, 


CIIAPTEH  I. 

PARTITION  OF  LAND-HOW  OBTAINED. 


Article  1. —  TF7i6re,  liow,  and  by  whom  Application  mvM  be  made. 

Article  2. — Notice  to  Parties — how  given  and  upon  tchom  served. 

Article  3. — Of  Issuing,  Execution  and  Peturn  of  Writ. 

Article  4. — Defenses — hoto  and  when  made. 

Article  5. — Of  the  Judgment. 

Article  6. — Remedy  of  Parties  Absent  from  the  State, 


ARTICLE  I. 

WHERE,  HOW,  AND  BY  WHOM  THE   APPLICATION  FOR  PARTITION  MUST 

BE   MADE. 

Section.  I  Section. 

3996.  Proceedings  to  obtain  partition,  1     3997.  By  whom  application  may  be  made. 

§3996.  (3920.)  Proceedings  to  partition.  In  all  cases  where  two  or 
more  persons  are  common  owners  of  lands  and  tenements  in  this  State, 
whether  by  descent,  purchase  or  otherwise,  and  no  provision  is  made  by  ^^l^^  ^"'•'"'  ^' 
will  or  otherwise,  as  to  how  such  lands  and  tenements  are  to  be  divided, 
any  one  of  such  common  owners  may  apply  to  the  Superior  Court  of  the 
county  in  which  such  lands  and  tenements  are  situated  for  a  writ  of  par- 
tition, which  application  shall  be  by  petition,  setting  forth  plainly  and 
distinctly  the  facts  and  circumstances  of  the  case,  describing  the  premises 
to  be  partitioned  and  defining  the  share  and  interest  of  each  of  the  par- 
ties therein. 

§3997.  (3921.)  Application — by  whom  made.  If  the  party  desiring 
the  writ  of  partition  be  of  full  age,  and  free  from  disability,  he  may  make 
the  application  either  in  person  or  by  his  agent,  or  attorney  in  tact,  or  at 
law,  and  if  the  application  .is  for  the  benefit  of  a  minor,  a  lunatic, /e??u^ 
covert  or  cestui  que  trust,  it  may  be  made  by  the  guardian  of  such  minor 
or  lunatic,  by  the  husband  of  such  feme  covert,  or  the  trustee  of  such 
eestui  que  trusty  as  the  case  may  be. 
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Article  2.— Notice  to  the  parties,  etc. — Article  3. — Issuing,  execution,  etc. 

ARTICLE  II. 

NOTICE   TO   THE   PARTIES — JLOVT    GIVEN  AND   ON   WHOM  SERVED. 
Skctiok  3998.    Twenty  days'  notice  of  the  application. 

§3998.  (o922.)  Ticenti/  dai/s^  notice.  The  party  apph^ing  for  the  ^Y^t  of 
partition  shall  give  to  the  other  parties  concerned  at  least  twenty  days' 
notice  of  his  intention  to  make  application,  and  if  any  such  other  parties 
C(Micerned  be  a  minor,  a  hmatic,  a  cestui  que  trust  or  feme  covert, said  twenty 
p.'ssj!  ^'""  ^'  days'  notice  may  be  served  on  the  guardian  of  such  minor  or  lunatic,  or 
on  the  trustee  of  such  cestui  que  trust,  or  on  the  husband  of  such  feme 
covert,  and  if  any  of  the  parties  reside  Avithout  the  limits  of  this  State, 
the  Court  may  order  service  by  publication,  as  in  its  judgment  is  right  in 
each  case. 


Act  of  176:.  c. 


Act  of  1767.  C. 


ARTICLE  III. 

OF   ISSUING,   EXECUTION    AND   RETURN   OF  THE   WRIT   OF   PARTITION. 

Section.  I  Section. 

39^'9.  Five  partitioners— Iiott  appointed.  |     4000.  Power  and  duty  of  partitioners. 

§3999.  (3923.)  Five  2')CiTtitioners.  When  the  application  for  partition 
is  made,  and  when  due  proof  is  made  that  the  notice  hereinbefore  required 
has  been  given,  the  Court  shall  examine  the  petitioner's  title,  and  part  or 
p.  a^ij.  'Act  of  share  of  the  premises  to  be  partitioned,  and  shall  thereupon  pass  an  order 
1327,  c.  p.  583.  (;|ipp(.tJi^g  the  clerk  of  such  Court  to  issue  a  writ  of  partition,  framed 
according  to  the  nature  of  the  case,  directed-  to  five  freeholders  of  the 
county  in  which  the  lands  are  situated,  who  shall  execute  and  return  the 
writ  as  hereinafter  provided. 

§4000.  (3924.)  Surveyor  to  he  selected.     The  partitioners,  or  persons  to 
whom  the  writ  is  directed,  shall  have  power  to  select  a  surveyor  to  aid 
them  in  the  discharge  of  their  duties,  and  after  giving  all  the  parties,  if 
possible,  at  least  eight  days^  notice  of  the  time  of  executing  the  writ,  and 
p.%'2^^Actof  after  being  sworn  before  some  officer  authorized  by  law  to  administer 
1S27,  c.  p.  5S3.  such  oatli,  duly  and  impartially  to  execute  such  writ,  the  said  partitioners, 
g574,  (2.)  or  a  majority  of  them,  shall  proceed  to  make  a  just  and  equal  partition 

and  division  of  all  such  lands  and  tenements,  either  in  entire  tracts  or 
parcels  as  they  shall  judge  to  be  in  proportion  to  the  shares  claimed,  and 
most  beneficial  to  the  several  common  owners  of  said  lands  and  tenements, 
according  to  the  best  of  their  skill,  ability  and  knowledge,  and  they  shall 
return  said  writ,  with  their  actings  and  doings  thereon,  under  their  hands 
and  seals,  to  the  said  Superior  Court  within  three  months  after  the  issu- 
ing of  said  writ,  which  return  shall  be  filed  and  kept  by  the  said  clerk 
until  the  next  term  of  said  Court  after  the  filing  of  the  same. 
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Article  4.— DefonseB— how  and  when  made— Article  .5.— The  jadirment. 


ahticIjI:  IV. 


DEFENSES — HOW  AND  WHEN  MADE. 


p.  682. 


Section  4001.    Defenses — how  jmkI  when  inade. 

§4001.  (3925.)  Defenses — vihen,  hi/  ivhom  and  liow  made.  At  tho  term  of 
the  Court  when  the  a|)])li(;ati()ii  is  nijide,  or  at  the  term  next  after  the  .-aid 
partitioners  have  made  their  return,  any  of  tlie  defen(hu)t.s  or  jjersons 
concerned,  against  whom  or  whose  right  or  title  a  judgment  is  sought,  may 
file  objections  to  the  right  of  the  ap])lieant  and  the  writ  of  ])artition,  or  Act  of  1767,  C. 
to  the  return  of  the  partitioners,  and  may,  })y  way  of  defense,  show  an; 
good  and  probable  matter  in  bar  of  the  partition  asked  fc^r,  or  may  show 
that  the  demandant  has  not  title  to  so  much  as  is  allowed  and  awarded 
to  him  by  the  said  partitioners,  or  to  any  part  of  the  land  ;  Avhereupon 
an  issue  shall  be  made  up  and  tried  by  a  special  jury,  as  in  ap]:)eal  cases. 

When  partitioners,  appointed  by  the  Court  to  mnke  partition  of  land,  report  that  it  cannot  be 
equally  divided,  and  recommend  a  sale  of  the  land  for  division,  it  is  the  legal  right  of  the  defend- 
ant to  cnfuerri  the  return  of  the  partitioners,  and  to  introduce  evidence  to  show  that  a  fair  and 
equitable  division  of  the  land  can  be  made  by  metes  and  bounds,  without  ordering  a  sale  of  the 
land  for  division  :  43  Ga.,  386. 


ARTICLE  Y. 


OF   THE  JUDGMENT. 


Sectiov. 

4002.  The  return  of  the  partitioners. 

4003.  If  lands  cannot  be  divided. 

4004.  Proceeds  of  sale — how  disposed  of. 


Section. 

4005.  Titles  to  property  sold. 

4006.  Cases  not  provided  for. 


§4002.  (3926.)  When  return  shall  he  made  the  judgment.  If  no  objec- 
tion be  filed  by  any  of  the  parties  to  the  return  of  the  partitioners,  or  if, 
being  filed,  the  jury,  on  the  trial,  shall  find  a  verdict  against  the  party 
setting  up  such  objections,  the  said  return  of  the  partitioners  shall  be 
made  the  judgment  of  the  Court,  and  shall  be  final  and  conclusive  as 
to  all  the  parties  concerned,  who  were  notified  of  the  application  for  Act  of  1767,  c. 
partition,  and  of  the  time  of  executing  the  writ,  as  hereinbefore  required,  ^^'  ^-'  '^^ 
and  a  writ  of  possession  shall  issue  accordingly;  but  if  objections 
to  said  returns  be  filed  and  sustained  by  the  jury  trying  the  case, 
or  if  it  shall  appear  to  the  Court  that  there  is  injustice  or  inequality 
in  the  division  made  by  the  partitioners,  said  Court  shall  award  a  new 
partition,  to  be  made  in  the  presence  of  the  parties  concerned  (if  they  will 
appear;)  which  second  partition,  when  returned,  shall  be  firm,  good  and 
conclusive  forever  against  all  parties  notified  as  aforesaid. 

§4003.  (3927.)  If  lands  cannot  he  divided  they  must  he  sold.  T\^hen- 
ever  application  is  made  for  partition  of  lands  and  tenements,  as  herein- 
before provided  for,  and  either  of  the  parties  in  interest  shall  make  it 
satisfactorily  appear  to  the  Court  that  a  fair  and  equitable  division  of  the 
lands  and  tenements  cannot  be  made  by  means  of  metes  and  bounds,  j^^.^  ^f  ^gs^^  q^ 
by  reason  of  improvements  made  thereon,  or  by  reason  of  the  premises  p-  ^-^• 
being  valuable  for  mining  purposes,  or  for  the  erection  of  mills  or  other 
machinery,  or  that  the  value  of  the  entire  lands  and  tenements  will  be 
depreciated  by  the  partition  applied  for,  then  and  in  that  case  the  Court 
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Article  6. — F.omedy  of  party  absent,  etc. 


shall  oixlor  a  sale  of  such  Iniuls  and  tononionts,  and  shall  apponit  three 
disoiwt  pei*sons  to  ooiuluct  such  sale  under  such  regulations  and  upon 
such  just  and  equitable  terms  as  said  Court  may  prescribe;  which  sale 
shall  take  place  on  the  iirst  Tuesday  in  the  month,  at  the  Court-house  of 
the  county  in  which  the  land  is  situated,  after  an  advertisement  of  such 
sale  in  st>me  public  gazette  of  this  State  for  at  least  thirty  days. 

§4004.  (3928.)  Proceeds  of  sale,  hoio  disposed  of.  After  the  sale  of 
any  lands  and  tenements,  as  provided  for  in  the  preceding  section,  the 
conunissioners  conducting  the  sale  shall  return  their  proceedings  to  the 
next  term  of  the  Court  ordering  such  sale,  at  which  term  the  said  Court 
shall  order  the  proceeds  of  the  sale  to  be  divided  amono;  the  several 

p.5<l  claimants  ratably  in  proportion  to  their  respective  interests  after  deduct- 

ing the  ex]ienses  of  the  proceedings.  [Such  commissioners  shall  be  liable 
to  rule  by  the  Superior  Court,  as  sheriffs  are  liable,  for  all  moneys  wdiich 
they  have,  or  may  receive  for  the  lands  sold  by  them,  and  which  they 
are  required  by  law  to  return  to  the  Court  for  distribution ;  and  in  case 
they  fail  to  pay  the  money  into  Court  in  obedience  to  a  rule  against  them, 

(a)  Acts  of  1870,  thcv  shall  be  attached  as  for  a  contempt  instanter  and  imprisoned  without 

bail  or  mainprize  until  such  payment  is  made,  as  sheriffs  are  liable  for 

money  collected  by  them  and  not  paid  over,  in  obedience  to  a  rule.]    (a.) 

§4005.  (3929.)    Title  to  j^^^operty  sokl.     Upon  the  sale  of  lands  and 

tenements  as  aforesaid,  the  parties  in  interest  shall  execute  a  title  to  the 

Act  of  1S37,  c.  purchaser,  and  if  any  of  them  fail  or  refuse  to  do  so,  the  said  commis- 

^'-  ''^^*  sioners,  so  appointed  as  aforesaid,  or  any  two  of  them,  shall  execute  a 

deed  of  conveyance  to  said  lands  and  tenements  to  the  purchaser  at  such 
sale,  which  deed  shall  be  valid  and  binding  in  law  and  equity  as  if  made 
by  the  parties  themselves. 

§4006.  (3930.)  Cases  not  provided  for.  In  any  extraordinary  case,  not 
covered  by  the  foregoing  provisions,  the  Court  may  frame  its  proceeding 
and  order  so  as  to  meet  the  exigency  of  the  case  without  forcing  the  par- 
ties into  a  Court  of  equity,  and  the  Court  may  deny  a  sale  or  partition 
altogether,  if  it  is  manifest  that  the  interest  of  each  party  will  not  be  fully 
protected. 


ARTICLE  yi. 

REMEDY  OF   PARTY  ABSENT,    UNDER   DISABILITY,    OR   NOT   NOTIFIED. 

Section'  4007.  Parties  laboring  under  disabilities. 

§4007.  (3931.)  When  motion  to  vacate  may  he  made.  "When  proceed- 
ings have  been  instituted,  and  judgment  of  partition  had  thereon,  accord- 
ing to  the  regulations  prescribed  in  this  Code,  and  any  one  of  the  parties 
in  interest  is  a  minor,  or  a  lunatic  who  has  no  guardian,  or  is  absent  from 
^^^/^f '^ ''^^"' ^-  the  State  during  such  proceeding,  or  has  not  been  notified  thereof,  such 
minor  or  lunatic  may,  within  twelve  months  after  coming  of  age,  or  res- 
toration of  mind,  or  having  a  guardian  appointed;  and  such  absent  or 
unnotified  party  may,  at  any  time  within  twelve  months  after  rendition 
of  the  judgment,  move  the  Court  to  set  aside  such  judgment  on  any  of 
the  grounds  upon  which  a  party  notified  and  free  from  disabilities  might 
have  resisted  the  judgment  upon  the  hearing,  as  hereinbefore  authorized, 
and  the  issue  shall  be  tried,  and  the  subsequent  proceedings  shall  be  the 
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Partition  of  pereonal  property,  etc.— Proceedings  on  application  for  habeas  corput, 

. i  » 

samo  as  pointed  out  in  cases  of  o])jeeti*ons  filed  to  tlie  return  of  the  parti- 
tioners  })erore  jijd<i;inent;  and  if  siic^h  motion  to  sf;t  asid(;  the  jurlgrn^'nt  he 
not  made  within  the  time  aforesaid,  sueh  ju(J;^inent  sliall  he  as  f>indin;^ 
and  (ioiKihisive  upon  sueli  minor,  hinatie,  ahsent,  or  uiniotified  party,  a.s 
if  he  had  l)een  notified,  [)resent,  or  i'ntc.  from  disahih'ty.  Hut  in  no  event 
shall  sueh  suhsc((uent  proeeedin<:^s  alleet  the  title  of  a  Oonafide  purehaser 
under  a  sale  ordered  by  the  Court. 


CHAPTER  II. 

PARTITION  OF  PERSONAL  PROPERTY-HOW  OBTAINED. 

Section  4008.  Personal  property  may  be  partitioned. 

§4008.  (3932.)  Personal  property  may  he  partitioned.  Application 
may  be  made,  and  partition  of  personal  ])roperty  may  be  obtained,  in 
the  same  manner  and  under  the  same  regulations  as  are  prescribed  in  this 
Code  for  obtaining  partition  of  lands  and  tenements. 

When  personal  property  is  directed  by  the  will  to  be  divided  between  the  remaindermen  and 
they  nre  left  by  the  tenant  for  life  in  possession  of  one  of  the  tenants  in  common,  he  is  a  fit  and 
proper  person  to  institute  proceedings  to  make  the  division :   29  Oa.,  549. 

General  Note.— Partition,  partial  defense — when:  3  Kelly,  82:  39  Ga.,  559.  Between  tenants 
in  common:  3  Kelly,  82;  8  Ga.,  91 ;  9  Ga..  1 ;  13Ga„425;  26  Ga.,  515:  29Ga.,  549;  33Ga.,  107;  42 
G;i.,  96;  43Ga.,  327;  Hurst  vs.  Whitely,  July  term,  1872;  Cain  v/^.  Furlow,  January  term,  1873. 
Eciuity  jurisdiction:  8  Ga.,  91;  9  Ga.,  1;  13  Ga.,  425;  14  Ga.,  531;  17  Gi,.,  123;  22  Ga.,  178;  35  Ga.,  84  ; 
37  Ga.,  1.  Partition  decreed  on  legal  or  equitable  title:  8  Ga.,  91.  Where  joint  tenant  is  non-re5i- 
lent:  8  Ga.,  93.  Act  of  1837  will  force  whom  to  comply  with  decree:  21  Ga.,  161.  Where  remain- 
derman sells  his  interest:  26  Ga.,  515.  Title  considered  on  motion  for:  33  Ga.,  107.  Who  must  be 
parties  to  proceeding:  lb.  Between  partners:  35  Ga.,  84.  Bill  for  partition,  maintained  in  this 
case :  42  Ga.,  408. 


TITLE  XYI. 

PROCEEDINGS  ON  APPLICATION  FOR  HABEAS  CORPUS. 


CHAPTER  1. 


PROCEEDINGS  ON  APPLICATION  FOR  HABEAS  CORPUS. 


Section. 

4009.  Habeas  corpim,  etc.,  may  issue. 

4010.  Application,  how  made,  etc. 

4011.  How  verified,  and  to  whom  made. 

4012.  When  the  writ  must  be  granted. 

4013.  Form  of  the  writ. 

4014.  Return  day  of  the  writ. 

4015.  Service  of  the  writ. 

4016.  Arrest  of  the  party  detained. 

4017.  What  time  return  must  be  made. 

4018.  Retvirn  sworn  to,  production  of  body. 

4019.  Process  must  be  produced. 

4020.  Return  must  state  the  transfer,  etc. 


Section. 

4021.  Return  may  be  traversed. 

4022.  Attachment  for  disobedience. 

4023.  When  party  cannot  be  discharged. 

4024.  Wife  and  child  may  be  disposed  of. 

4025.  Defect  in  warrant,  etc. 

4026.  Powers  of  the  Court  in  other  cases, 

4027.  Imprisoned  witnesses,  etc. 

4028.  Discretion  of  Court  as  to  costs. 

4029.  Proceedings  to  be  recorded. 

4030.  Notice  of  the  hearing. 

4031.  Forfeiture  for  refusing  writ. 


§4009.  (3933.)    When  ivrit  of  habeas  corpus  may  issue.     Any  person 
restrained  of  his  liberty,  nnder  any  pretext  whatever  m  this  State,  or  any  lau. 
pereon  alleging  that  another  in  whom  for  any  cause  he  is  interested  is 
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restmimxl  of  his  liberty,  or  kept  illegally  from  tlie  custody  of  the  appli" 
cant,  may  sue  out  a  writ  of  hdbcas  corpus,  to  inquire  into  the  legality  o^ 
such  restraint.  And  tliis  right  shall  be  suspended  or  denied  only  in 
times  of  existing  war,  and  then  only  as  to  such  persons  as  shall  be  in 
military  continenient. 

v^40i0.  (.')93-l:.)  Application,  how  made  and  ichat  to  contain.  The 
appHcation  for  the  writ  shall  be  by  petition  in  writing,  signed  by  the 
applicant,  his  attorney,  or  agent,  or  some  other  person  in  his  behalf,  and 
shall  state — 

1.  The  name  or  description  of  the  person  whose  liberty  is  restrained. 

2.  The  person  restraining,  the  mode  of  restraint,  and  the  place  of 
detention,  as  nearly  as  practicable. 

3.  The  cause  or  pretence  of  such  restraint,  and  if  under  pretext  of 
legal  process,  a  copy  of  such  process,  if  within  the  power  of  the  appli- 
cant, must  be  annexed  to  the  petition. 

4.  A  distinct  averment  of  the  alleged  illegality  in  the  restraint,  or* 
other  reason  why  the  writ  of  habeas  corpus  is  sought. 

5.  A  prayer  for  the  writ  of  habeas  corpus. 

§4011.  (3935.)  Petition,  how  verified,  and  to  whom  presented.  Such 
(aKA.ctsofiS68,  pc'tition  must  be  verified  by  the  oath  of  the  applicant,  or  some  other  per- 
p.  128.  g^^j-^  jj-^  j^jg  Ijehalf,  and  may  be  presented  to   the  [Ordinary]  (a)  of  the 

county  where  the  alleged  illegal  detention  exists,  or  to  the  Judge  of  the 
Superior  Court  of  the  circuit,  who  may  order  the  party  restrained  of  his 
liberty  to  be  brought  before  him  from  any  county  in  his  circuit :  \_Pro- 
(h^  Acts 0^13:2,  vided,  that  the  Ordinaries  of  this  State  shall  have  no  right  to  grant  or 
r.  ii.  determine  writs  of  habeas  corpus,  in  cases  of  parties  charged  with  capi- 

tal felonies.]     (b.) 

§4012.  (3936.)  When  the  Writ  must  be  granted.  If  upon  examination 
of  such  petition  it  shall  not  appear  to  such  Judge  that  such  restraint  of 
liberty  is  legal,  he  shall  grant  the  writ  of  habeas  corpus,  requiring  the 
person  thus  restraining  the  liberty  of  another,  or  illegally  detaining 
another  in  his  custody,  to  bring  such  person  before  him,  at  a  time  and 
place  to  be  specified  in  the  writ,  for  the  purpose  of  an  examination  into 
the  cause  of  such  detention. 

§4013.  (3937.)  Form  of  the  writ.  The  writ  of  habeas  corpus  may  be 
substantially  as  follows,  that  is  to  say : 


n 


State  of  Georgia,    \      To  A    "R  • 
County.  /  '     ** 


"  You  are  hereby  commanded  to  produce  the  body  of  C.  D.,  alleged  to 
be  illegally  detained  by  you,  together  with  the  cause  of  such  detention, 

before  me,  on  the  day  of  ,  at   ,  then  and  there  to  be 

disposed  of  as  the  law  directs. 

"Given  under  my  hand  and  official   signature,  this  the  day  of 

(Signed)  E.  F.^^ 


§4014.  (3038.)  Return  day  of  the  writ.  The  return  day  of  such  writ 
shall  always  be  within  twenty  days  after  the  presentation  of  the  petition 
therefor. 

§4015.  (3939.)  IIov^  and  by  vjhom  the  writ  may  be  served.  Such  writ 
shall  be  served,  by  delivering  a  copy  of  the  same,  by  any  officer  author- 
ized to  make  a  return  of  any  [)rocess,  or  by  any  other  citizen;  and  the 
entry  of  such  officer,  or  the  affidavit  of  such  citizen,  shall  be  sufficient 
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evidence  of  such  service.  The  person  serving  the  writ  ^hall  exhihit  the 
orioina,]  if  required  so  to  do.  If  [jcrsoiial  service  cannot  Ije  effef^tfrd,  the 
Avrit  niny  l)e  servcid  hy  leaving  a  c-opy  at  th(;  liouse,  jail,  or  other  place  in 
Avhich  the  ])arty  in  whose  Ix'half  th(!  writ  is.snes  is  detained. 

§4016.  (3910.)  Arrest  of  party  dcUihu'jI.  W  with  the  petition  there 
shall  bo  filed  the  affidavit  of  the  <'i})])licrn)t,  that  he  has  rcji^on  to  aj>{)n;- 
hend  that  the  |)arty  d(!taiin*ng  or  hohling  theothe-r  in  (custody  will  remove 
him  beyond  the  limits  of  the  county,  or  eon(;eal  him  from  th(;  officers  of 
the  law,  such  Judge  granting  the  writ  shall  at  the  same  time  issue  his 
})rcce})t,  directed  to  the  sheriff,  deputy  sheriff,  coroner,  or  any  lawfiil  con- 
stable of  the  county,  re([uiring  them  to  search  for  and  arrest  tlui  boely  of 
the  person  detained,  and  bring  him  before  sucli  Judge,  to  be  disposed  of 
as  he  may  direct. 

§4017.  (3941.)  Return  of  the  writ,  etc.  The  return  of  the  party  served 
with  the  writ  shall  be  made  at  the  time  and  place  specified:  Provided, 
two  days  from  the  time  of  service  shall  be  allowed  for  every  twenty 
miles  which  such  party  has  to  travel  from  the  place  of  detention  to  the 
place  appointed  for  the  hearing;  and  if  the  service  has  not  l^een  made  a 
sufficient  time  before  the  hearing  to  cover  the  time  allowed  in  this  sec- 
tion to  reach  the  place  of  hearing,  such  return  shall  be  made  Avithin  the 
time  so  allowed,  immediately  after  the  service. 

§4018.  (3942.)  Return  to  be  under  oath,  etc.  Every  return  to  a  writ 
of  habeas  corpus  shall  be  under  oath;  and  if  the  custody  or  detention  of 
the  party  in  whose  behalf  the  writ  issues  be  admitted,  his  body  shall  be 
produced,  unless  prevented  by  providential  cause,  or  prohibited  by  tlie 
law  of  the  land. 

§4019.  (3943.)  Justification.  In  every  case  where  the  detention  is 
justified  under  legal  process,  such  legal  process  shall  be  produced  and 
submitted  to  the  Judge  at  the  hearing  of  the  return. 

§4020.  (3944.)  Denial  of  custody — ivhat  it  must  contain.  If  the 
return  denies  the  custody  or  detention  of  the  party,  it  shall  further  state, 
distinctly,  the  latest  date  at  which  the  custody  was  had,  and  when  and 
to  whom  transferred;  and  if  it  shall  appear  that  such  transfer  of  cus- 
tody was  made  to  avoid  the  writ  of  habeas  corpus,  the  party  making  the 
return  may  be  imprisoned,  in  the  discretion  of  the  Judge  hearing  the 
same,  until  the  body  of  the  party  kept  or  detained  shall  be  produced. 

§4021.  (3945.)  Return  may  be  traversed.  If  the  return  denies  any  of 
the  material  facts  stated  in  the  petition,  or  alleges  others  upon  which 
issue  is  taken,  the  Judge  hearing  the  return  may,  in  a  summary  manner, 
hear  testimony  as  to  such  issue,  and  to  that  end  may  compel  the  attend- 
ance of  witnesses,  the  production  of  papers,  or  may  adjourn  the  exami- 
nation of  the  question,  or  exercise  any  other  power  of  a  Court  which  the 
principles  of  justice  may  require. 

§4022.  (3946.)  Disobedience  of  the  ut it.  Any  person  disregarding  the 
WTit  of  habeas  corpus  in  any  manner  whatever,  shall  be  liable  to  attach- 
ment for  contempt,  issued  by  the  Judge  grantin.g  the  writ,  under  which 
attachment  such  person  may  be  imprisoned  umil  he  shall  comply  with 
the  legal  requirements  of  the  writ. 

§4023.  (3947.)  When  a  party  cannot  be  discharged.  Xo  person  shall 
be  discharged  upon  the  hearing  of  a  writ  of  habeas  corpus  in  the  follow- 
ing cases,  to- wit : 

1 .  Where  he  is  imprisoned  under  lawful  process,  issued  from  a  Court 
of  competent  jurisdiction,  unless  in  cases  where  bail  is  allowed  and  proper 
bail  is  tendered. 
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[Items  2  and  3  of  section  (3947,)  repealed — the  former  by  section  16, 
Article  V.  oi'  the  Constitntion  of  ISGS ;  and  the  latter  by  section  18  of 
Article  1.  oi^  said  Constitntion.] 

4.  By  reason  of  any  irregularity  in  the  warrant  or  commitment,  where 
HT48,              the  siime  snbstantially  conforms  to  the  rcqnirements  of  this  Code,  nor 

for  want  of  bond  to  prosecnte. 

5.  Where  the  party  is  imprisoned  under  a  bench  warrant  regular  upon 
its  face. 

6.  By  reason  of  any  misnomer  in  the  warrant  or  commitment,  where 
the  Court  is  satisHed  that  the  party  detained  is  the  party  charged  with 
the  oHense. 

7.  "Where  the  party  is  in  custody  for  a  contempt  of  Court,  and  the 
Coiu't  has  not  exceeded  its  jurisdiction  in  the  length  of  the  i;nprisonment 
imjiosed. 

8.  In  no  other  case  where  it  appears  that  the  detention  is  authorized 
by  law. 

^4024.  (3948.)  TIoio  imfe  or  child  may  he  disposed  of.  In  all  writs  of 
Act  of  1845,  c.  habeas  corjnis  sued  out  on  account  of  the  detention  of  a  wife  or  child, 

the  Court,  on  heariup;  all  the  facts,  may  exercise  its  discretion  as  to  whom 
ggi.cM,  i,\H.      ^j^g  custody  of  such  wife  or  child  shall  be  given,  and  shall  have  power  to 

give  such  custody  of  a  child  to  a  third. person. 

"Discretion:"  UGa..  657:  34 Ga..  253;  39Ga.,  174;  42  Ga..  616.  Contest  about  two  children, 
where  one  is  three  and  the  other  one  year  old :  39  Ga.,  174.  Ettect  of  order  of  Ordinary  binding  out 
minor  :  42  Ga.,  610.  Where  the  mother  is  induced  to  sign  articles  apprenticing  child  to  a  third  person 
under  representations  made  to  her  by  that  person  that  if  she  did  not  do  so  he  would  send  the  child 
oif  to  another  State,  out  of  her  reach,  thearticlesare  void  as  against  the  rights  of  the  father,  and  any 
ft  master  to  whom  he  may  have  apprenticed  the  child  ;  and  on  a  writ  of  habeas  corpus,  sued  out  at 

the  instance  of  the  party  holding  the  articles  from  the  mother  against  the  father,  and  the  master 
to  whom  he  had  apprenticed  the  child,  the  child  should  ha.ve  been  remanded  to  the  custody  of  the 
respondents,  especially  where  the  mother  testifies  that  she  does  not  desire  to  withdraw  the  child 
from  the  custody  of  the  father,  and  that  she  was  induced  to  sign  the  articles  by  the  irepresentationa 
made  to  her :  45  Ga.,  658. 

§4025.  (3949.)  No  discharge  for  defect  in  proceedings.     If  the  party 

is  detained  upon  a  criminal  charge,  and  it  appears  to  the  Court  that  there 

*  X  rioAc  n   is  probable  cause  for  his  detention,  he  shall  not  be  discharo^ed  for  any 

Act  of  1808,  C.     T    I.        .        1  ,v>  1       •  -^  ,  -1  11' 

P.  856.  delect  in  the  arndavit,  warrant,  or  commitment,  until  a  reasonable  time 

2253,  4748.  has  been  given  to  the  prosecutor  to  remedy  the  defect  by  a  new  proceed- 
ing; if  the  charge  is  for  an  offense  committed  in  another  State,  and  he  is 
arrested  on  suspicion,  he  shall  not  be  discharged,  if  the  suspicion  is  rea- 
sonable, until  a  sufficient  time  be  given  for  a  demand  to  be  made  on  the 
Governor  for  his  rendition. 

§4026.  (3950.)  Power  of  the  Court  in  other  cases.  In  all  other  cases 
the  Judge  hearing  the  return  shall  discharge,  remand,  or  admit  the  party 
to  bail,  or  deliver  him  to  the  custody  of  the  officer  or  person  entitled 
thereto,  as  the  principles  of  law  and  justice  may  recpiire. 

^4027.  (3951.)  IIoio  imprisoned  toitnesses  may  be  brought  up.  Any 
Judge  of  the  Superior  Court  may  issue  his  order,  to  any  officer  having 
any  person  in  his  custody  lawfully  imprisoned,  to  produce  such  person 
before  his  Court  for  the  purpose  of  giving  evidence  in  any  criminal  cause 
penflii>g  tlierein,  without  any  formal  application  or  writ  of  habeas  corpms 
fi)r  that  purpose. 

§4028.  (39.52.)  Costs.  The  Judge  hea3:'ing  the  return  to  a  writ  of 
habeas  mrpus  may,  in  his  discretion,  award  the  costs  of  the  proceeding 
against  either  party,  and  may  order  execution  to  issue  therefor  by  the 
clerk. 

Whpre  there  arc  difieren^t  hearings  upon  the  writ  the  officers  are  entitled  to  their  fees  for  each  : 

33  Ga.,  3§8. 
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Articl(5  1.— Tiy  wlioni  jind  on  wliat  j?roundH  the  wnrrant  may  iMue. 


§4029.  (''>953.)  ProGccdirigH  must  be  recorded.  T\\<-  |jrofcr;(lin^.s  in  all 
cases  of  Jia/jcas  corpus  sliall  })0  roturncd  to  tlio  clerk  of*  tlie  Sii|K'ri<>r 
Court  of  the  eon nty  whose  .Jn(l^(;  may  have  heard  the  same,  or  Court 
of  Ordinary,  if  heard  by  tlie  Ordinary,  and  shall  he  by  siieli  oflioer 
recorded,  as  in  other  cases,  for  which  he  shall  receive  the  like  fees  as  in 
other  cases  recorded  by  him. 

§4030.  (3954.)  Notice  of  the  hear  hi  r/.    J  f  tlie  person  is  detained   njjon 
a  criminal  charge,  and  th(!  Solicitor  ({enei'al  is  in  the  county,  he  shall   bep.'^;:^.     ''  '^  * 
notified  of  the  hearing;  if  lie   is  not,  the  notice  shall   be  given   to  I  lie 
prosecutor. 

§4031.  (3955.)  Penalty  for  refusing  v^rlf.  [Wlien  any  ])erson  sliall 
apply  for  a  writ  of  habeas  corpus  to  any  Judge  whose  duty  it  is  to  grant 
said  writ,  and  the  same  is  refused,  the  Judge  so  refusing  to  grant  Hnidi^^-'^f^lS'^^^^' 
wrrit  shall  forfeit  to  the  party  aggrieved  the  sum  of  twenty-fi\'e  hundred 
dollars,  to  be  recovered  in  any  Court  of  law  in  this  State  having  juris- 
diction of  the  same.]     (a.) 

General  Note. — Jurisdiction  of  Inferior  Court:  7  Ga.,419.  Detention,  in  pursuance  of  Court 
of  competent  jurisdiction  :  9  Ga.,  535.  Habeas  carpus  from  imfiri.sonment  for  contempt  under  po.s- 
ses?ory  warrant  law  :  24  Ga.,  379.  Certiorari:  22Ga.,  93;  24  Ga.,  379;  34  Ga.,  91.  P>iuity  interferes, 
when:  29Ga.,  51.  Bill  of  exceptions  to  decision  in  :  34  Ga.,  101.  Decision  of  Judjre  upon  ffict."  : 
84  Ga.,  99.  Pardon  as  evidence:  44  Ga..  357.  When  fraudulent:  lb.  Where  the  Judj?e  of  the  City 
Court  of  Atlanta  sentences  a  prisoner  to  pay  a  fine  or  to  four  months  on  the  chnin-gan*?,  and  a  writ 
of /m6e«sco/7)7i,y  is  sued  out  before  him  after  the  prisoner  is  placed  on  the  chain-gang,  in  con- 
formity to  the  sentence,  to  inquire  into  the  legality  of  the  detention,  and  the  prisoner  is  brought 
before  him  by  the  person  detaining  him,  the  judge  of  the  City  Court  has  jurisdiction  of  the  case, 
notwithstanding  the  prisoner  was  held  in  custody  without  the  city  limits,  and  only  brought  within 
the  city  in  response  to  the  writ :  Broomhead  vs.  Chisolm,  July  terra,  1872.  Any  person  may  petition 
a  Judge  for  the  writ  of  habeas  corpus  in  behalf  of  a  person  alleged  to  be  illegally  detained  in  cus- 
tody:  lb. 


TITLE  XYII. 

POSSESSOEY  WAERANTS  AXD  PROGEEDIXGS  THEEEOX. 


CHAPTER   I. 

POSSESSORY  WARRANTS  AND  PROCEEDINGS  THEREON. 


Article  l.—By  whom   and  on  u-hat  Grounds   Warrants  niai/  Issue, 
Article  2. — Hoiv  the   Warrant  must  be  Executed  and  JReturned. 
Article  S.—The  Tricdj  JueJgment^  and  Subsequent  Proceedings. 


ARTICLE  L 


BY  WHOM   ANB   ON   WPIAT  GROUNDS   THE   WARRANT   3IAY   ISSUE. 
Section  4032,  U^ho  may  issue— grounds  of, 

§4032.  (3956.)  Possessory  warinnt— hi/  whom  and  on   ichat  grounds  Act  of  iszi.c. 
issued.    Upon  complaint  being  made  on  oath  bv  the  party  injured,  his^*^^* 
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Article  2. — How  the  wavrnnt  must  bo  executed,  etc. — Article  3. — The  trial,  etc. 

au'cnt  or  attornov  in  fact,  or  at  law,  to  any  Jiulo-e  of  the  Sujierior,  Judge 
ot'  the  County  Court,  or  Justice  of  the  l*eaee  of  the  county  in  which  the 
proi^erty  in  controvei-^y  may  be,  that  any  personal  chattel  has  been  taken, 
enticed,  m-  carried  away,  either  by  fraud,  violence,  seduction  or  other 
means,  from  the  possession  of  the  party  comphuning,  or  that  such  per- 
sonal chattel,  having  recently  been  in  the  quiet,  peaceable  and  legally 
acquired  possession  of  such  complaining  party,  has  disappeared  with- 
out his  consent,  and,  as  he  believes,  has  been  received  or  taken  possession 
of  by  the  party  coin})lained  against,  under  some  pretended  claim,  and 
^vithout  lawful  Avarrant  or  authority,  and  that  the  party  complaining 
does  in  good  faith  claim  a  title  to  or  interest  in  the  personal  chattel, 
or  the  possession  thereof,  it  shall  be  the  duty  of  such  Judge  or  Justice 
to  issue  a  warrant,  as  well  for  the  apprehension  of  the  party  against 
Avhom  the  coni})laint  is  made  as  for  the  seizure  of  the  })roperty  in 
controversy,  which  warrant  sliall  be  directed  to  the  sheriff,  his  deputy, 
or  any  lawful  constable  of  the  county  aforesaid. 

Act  of  1821  extends  to  what  cn?es:  15  Gn.,  25.  "Consent:"  76.  Promissory  note  is  personal 
chattel:  18  (t;i..  237.  Possessitm  under  superseded  writ  of  possession:  30  Ga.,  127.  What  affidavit 
sufficient :  34  Ga..  224,  293.  Under  this  section  a  possessory  warrant  lies  at  the  instance  of  theparty 
irj.iured  in  two  classes  of  cases.  First,  where  any  personal  chnttel  has  been  taken,  enticed  or  car- 
ried away,  either  by  fraud,  violence,  seduction  or  other  means,  from  the  possession  of  the  party 
complaining.  Secondly,  where  such  personal,  chattel  having  recently  been  in  the  quiet,  peacea- 
ble and  legally  acquired  possession  of  the  complaining  party,  has  disappeared  without  his  consent. 
In  the  tirst  class  of  cases  no  lapse  of  time  will  bar  the  plaintifl''s  right  to  recover,  if  he  makes  out 
his  case  in  other  respects,  where  the  defendant  fails  to  show  that  such  property  has  been  in  his 
quiet  and  peaceable  possession  for  four  years  next  immediately  preceding  the  issuing  of  the  war- 
rant, or.  perhai)s,  in  the  quiet  and  peaceable  possession  for  that  length  of  time  of  those  under 
whom  he  claims  :  New  va.  Lellardy,  July  term,  1872. 


ARTICLE  II. 

HOW  THE  WAP.RAXT  MUST  BE  EXECUTED  AND  EETURNED. 

Sfxtiox  4033.  Warrant— how  executed. 

§4033.  (3957.)  Warrant — hota  executed.  The  officer  in  whose  hands  the 
possessory  warrant  is  placed  shall  forthwith  proceed  to  apprehend  and  arrest 
the  body  of  the  defendant,  or  party  against  whom  the  warrant  is  issued, 
and  also  to  seize  the  property  described  in  the  warrant,  if  the  same  are 
to  be  found  in  his  county,  and  carry  the  said  defendant  and  said  prop- 
erty, together  with  the  warrant,  before  the  Judge  or  Justice  issuing  the 
same,  or  before  any  other  Judge  or  Justice  of  said  county. 


ARTICLE  III. 


THE   TRIAL,   JUDGMENT   AND   SUBSEQUENT   PROCEEDINGS. 


Skctiox. 
4034.  Ilearinp— continuanfe. 
403-^.  Tfi.HUe— judgments:,  etc. 
40:i6.  'Soucc—HupersfMeaH  of  judgment. 
4037.  Bonda— where  returned. 


Skc'Tion. 
40.'')8.  Imprisonment  of  defendant. 

4039.  Ccytiornri  and  trial  thereon. 

4040.  Judgment  on  certiorari. 


§4034.  (3958.)  Trial.  The  Judge  or  Justice  before  Avhom  a  warrant 
for  the  restoration  of  personal  property  may  be  returned,  shall,  if  the 
parties  are  ready,  proceed  with  the  hearing  forthwith ;  but  if  either  of  the 
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The  trial,  judprmont  and  subsequent  prpoeedings. 


parties  are  not  ready,  tin;  hearing  sliall  Ix;  })0,stj)onod  to  .some  .suhseqiKjnt 
time,  to  he  fixed  l>y  tin;  said  Jii(l^(i  or  Jiistiee,  so  as  to  allow  the  parties  a 
reasonahle  oj)[)orLii))ity  to  procuire  llieij*  testimony,  and  at  the  sanje  time 
to  insure  a  trial  with  as  little  delay  as  possihh.'. 

Stated  in  15  (xa.,  25. 

§4()."^5.  (3950.)  PoHHef^mm,  the  orJy  h^iw.  to  tx-  tried.  When  the-  day  set 
apart  for  the  trial  arrives,  the  Jud^e  or  Justiee  shall  pro(;eed  to  hear  evi- 
dence as  to  the  question  of  possession  in  a  summary  way,  without  invest- 
igating the  title  to  the  property,  and  siiall  cause  the  property  to  be 
delivered  to  the  party  from  whose  possession  the  same  was  violently  or 
fraudulently  taken  or  enticed  away,  or  from  whom  the  same;  absconded, 

•  *^  .         .  '  Aot  of  1821    C 

or  in  whose  peaceable  and  lawful  ])ossessi()n  it  last  was  :  Provided^  such  p/o'ji. 
party  shall  then  and  there  enter  Into  a  recognizance,  with  good  and  suf- 
ficient security,  in  double  the  amount  of  the  value  of  such  ])roj)erty,  and 
the  hire  claimed,  (if  any,)  to  cause  the  said  property  to  be  produced  and 
forthcoming  to  answer  any  judgment,  execution  or  decree  that  may  be 
had,  issued  or  made  upon  such  suit  or  action,  at  law  or  in  equity,  as  the 
opposite  party  may  commence  or  prosecute  within  the  next  four  years 
touching  ihQ  same  :  Provided,  also,  that  when  the  party  taking  out  the 
w^arrant  shall  refuse  or  fail  to  give  such  security,  then  the  Judge  or  Jus- 
tice may,  in  his  discretion,  deliver  over  the  property  to  the  opposite  party 
upon  his  entering  into  a  like  recognizance,  with  security  of  the  same 
nature  and  effect. 

"  Title  :"  1  Kelly,  261 ;  22  Ga..  319;  30  Ga..  209  ;  31  Ga.,  330 ;  34  Ga..  222  ;  36  Ga..  445  ;  37  Ga..  580- 
Constructive  possession  :  22  Ga.,  323.  "  Enticed."  etc. : ^30  Ga..  207.  "Last  wms:"'  31  Ga..  122.  The 
lilaintifF  must  prove,  what:  36  Ga.,  625.  Attachment  for  contempt  for  failure  to  deliver:  41  Ga., 
368.    Failure  to  give  bond:  43  Ga.,  265. 

§4036.  Notice  of  certiorari  is  supersedeas.  [A  notice  of  intention  to 
certiorari  the  decision  of  the  Court,  when  served  upon  the  opposite  party, 
or  his  agent  or  attorney,  shall  operate  as  a  supersedeas  for  ten  days,  during  <^^^  ^^J^  o^i^^ 
which  time  the  officer  shall  retain  possession  of  the  property,  and  if,  after 
the  expiration  of  the  ten  days,  no  certiorari  has  been  granted,  then,  and  in 
that  event,  the  officer  shall  proceed  to  deliver  the  property,  as  directed 
by  the  Court  at  the  time  of  trial.]     (a.) 

§4037.  (3960.)  Bond,  tvhere  returned.  The  Judge  or  Justice  shall 
return  any  recognizance  taken  as  provided  in  the  preceding  section  to  the 
next  Superior  Court  of  the  county  where  the  same  is  taken,  to  be  trans- 
mitted to  the  Court  where  any  suit  or  action  may  be  commenced  touch- -'^^^^^jj'f  i-^i,  c. 
ing  said  property,  and  the  securities  on  such  recognizance  shall  be  bound 
and  liable  for  the  eventual  condemnation  money  in  such  suit  or  acrlon, 
and  execution  shall  issue  against  them  in  the  same  manner  as  against 
security  on  appeals. 

§4038.  (3961.)  Defendant  may  he  imprisoned,  when.  Upon  the  return 
of  a  possessory  warrant,  if  it  shall  appear  that  the  officer  cannot  find,  or 
was  unable  to  seize  the  property  described  in  the  warrant,  and  I'^iat  such 
property  is  in  the  possession,  power,  custody  or  control  of  the  defendant, 
or  any  agent  or  friend  of  his,  or  any  one  acting  for  or  intrusted  with  the 
same  for  him,  and  the  said  defendant  doth  not  produce  or  cause  said  p.*^59i.  '  ' 
property  to  be  forthcoming,  to  be  dealt  with  as  the  law  directs,  and  as 
the  judgment  of  the  said  Judge  or  Justice  awards,  the  said  defendant 
shall  be  committed  to  jail,  there  to  remain  in  safe  and  close  custody  with- 
out bail  or  mainprize  until  such  property  shall  be  produced  or  fortlicom- 
ing,  to  be  disposed  of  as  aforesaid  :  Provided,  ahcai/s,  that  no  person  shall 
be  so  committed  to  jail  for  such  failure  to  produce  propertv  if  he  can  sat- 
46 
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isf-iotorily  prove  to  tho  Jiido-o  or  Justice  trvino;  tlie  case,  that  sueli  prop- 
erty lias  been  in  his  cpiiet  and  peaceable  possession  for  four  years  next 
inunecliately  prececling'  the  issuing  of  said  warrant,  but  upon  such  proof 
being  made  the  warrant  shall  be  dismissed  :  And  provided,  further,  that 
no  ]KM*son  shall  be  imprisoned  as  aforesaid  pending  an  application  for  a 
certiorari  beibre  the  Superior  Court,  who  shall  give  bond  and  security  to 
abide  by  the  final  dmsion  of  the  cause. 

"Four  years:"  22Ga.,  319. 

54039.  (3962.)   Certiorari  lies  to  judgment  on  a  possessory  vjarrant. 

The  writ  of  certiorari  lies  to  every  decision  of  a  Court  upon  a  possessory 

warrant,  to  be  sued  out  as  in  other  cases ;  and  upon  the  hearing  of  such 

y%iiui  ic.K..  !•.  ^^,^^.^  .^^  ^1^^  Superior  Court,  if  the  liberty  of  the  party  is  endangered  by 

the  decision  of  the  Court  below,  he  may  demand  a  trial  before  a  jury 
inipanneled  as  in  criminal  cases,  upon  the  issue  of  fact  as  to  the  alleged 
])roperty  being  in  his  possession,  power,  custody  or  control,  or  that  of  his 
agent,  friend,  or  any  other  person  for  him,  and  the  verdict  of  such  jury 
shall  be  conclusive  on  the  question. 

Aliter,  formerly:  15  Ga..  25:  18  Ga...  739.  From  County  Court:  35  Ga.,  265.  Reversal  of  decis- 
ion by  Superior  Court:  37  Ga.,  578.    See,  also,  Swift  vs.  McElmore,  January  term,  1873. 

§4040.  (3963.)  Judgment  on  the  certiorari.  Upon  hearing  the  certio- 
rari, the  Judge  may  remand  the  case  or  give  final  judgment  and  direction 
therein,  as  he  may  see  fit. 

Gexeral  Note.— Against  public  officers :  1  Kelly,  261 ;  30  Ga.,  207 ;  33  Ga.,  625 ;  36  Ga.,  93.  Pos- 
session acquired  under  legal  process:  1  Kelly,  261;  30  Ga.,  207;  36  Ga.,  93.  Possession — proof  of 
casts  onua  on  defendant :  15  Ga.,  25.  Issues  are  mixed  questions  of  law  and  foot:  lb.  New  trial  is 
ordered,  when  :  lb.  Writ  of  error  lies  to  decision  of  Judge  in  habeas  corpus  case  under  this  law  : 
24  (Ta.,  379.  Superior  Court  has  no  power  to  enforce  order  of  Justice  of  the  Peace  under  this  law : 
26  Ga.,  .'^8.  Former  adjudication  as  evidence:  30Ga.,  207;  what  constitutes:  31  Ga.,  122.  Prop- 
erty voluntarily  placed  in  the  custody  of  another  :  30  Ga.,  220  Order  dismissing  warrant,  without 
more;  31Ga..  122.  Son  leaving  Avith  property  of  father  :  lb.  Cotton  in  possession  of  bailee:  34Ga., 
222.382;  35  Ga.,  10.^.  Against  innocent  purchaser  :  36  G  a.,  445.  Between  joint  owtiers  of  crop:  37 
Ga.,  578;  40  Ga..  328.  What  plaintiff' in  trover  must  show  after  possession  awarded  under  ?4035:  38 
Ga..  250.  Warrant  by  wife  to  recover  property  sold  at  sale  of  assignee  in  bankruptcy :  39  Ga.,  715- 
When.  after  a  trial  on  a  possessory  warrant  and  a  judgment,  the  Court  delivered  the  proportj'  to 
the  successful  party,  on  his  giving  the  bond  and  security  as  required  by  H035  of  the  Code,  and  the 
case  was  carried  afterward  to  the  Superior  Court  by  certiorari  and  the  judgment  reversed,  but  be- 
fore the  reversal  the  p.arty  receiving  the  property  has  sold  the  same  and  cannot  produce  it,  it  is 
error  in  the  Court  to  attach  him  for  contempt  in  failing  to  obey  its  order  to  redeliver  the  property: 
41  Ga.,  36S.  Where  A  furnished  land  and  the  necessa,ry  means  to  make  a  crop  to  a  freodman,  un- 
der a  contract  that  the  crop  was  to  be  the  property  of  A  until  his  advances  were  returned,  for 
which  purpose  he  was  to  sell  the  crop  and  return  any  surplus  to  the  freedman,  and  the  cotton 
made  was  carried  to  the  gin-house  of  A,  there  ginned  and  packed,  and  left  for  several  days,  this 
constituted  sufficient  possession  in  A  to  enable  him  to  sue  out  a.  possessory  warrant  for  the  cotton, 
which  had  afterwards  been  secretly  carried  off' by  the  negro  and  sold:  45  Ga.,  84.  See,  also,  Wool- 
folk  vs.  Plant,  July  term,  1872;  Wilcox  et  al.  vs.  Turner:  lb.;  S.  G.  &  N.  A.  Railroad  vs.  Wilcox, 
January  term,  1873. 


[The  law  beginning  with  section  (3964)  and  ending  with  section 
(3968)  repealed  by  14th  amendment  to  Constitution  of  the  United 
States,  and  Constitution  of  1868,  Article  I.,  section  2.] 
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TITLE  XVrTT. 

PKOCEEDING.S  TO  OJJTAIN  JJOWKR, 


CHAPTER  I. 


PROCEEDINGS  TO  OBTAIN  DOWER. 


4041.  AppointiYierit  or  commissioners. 

4042.  Applicjitioii— when  to  be  made, 

4043.  Notice  of  iipp]icii,tion. 

4044.  Oath  of  commissioners. 


tSiccTioNr. 
4045.  May  employ  surveyor. 
4(,4f).  Tniverse  of  return  Jind  trial  of  issue. 

4047.  Findinfrarid  its  ett'ect. 

4048.  Final  judgment. 


§4041.  (3969.)  Appointment  of  commissioners.     [Tlic  Superior  Courts 
of  this  State  .slmll  have  power  and  authority,  upon  tlie  y.;ritten  a])plif'a- 
tion  of  any  person  entitled  to  dower  in  any  lands  and  tenements  in  this 
State,  to  appoint  five  fit  and  discreet  freeholders  of  the  county  in  wliieh 
the  application  is  made,  and  canse  the  clerk  of  the  Court  to  issue  a  writ 
for  that  purpose,  directing  said  freeholders,  or  a  majority  of  them,  to 
enter  upon  such  lands  and  tenements,  and  to  admeasure,  lay  off,  and 
assign  the  dower  to  which  the  applicant  is  entitled  by  law  in  such  lands, 
having  regard  to  the  shape  and  valuation  of  the  same :  Provided  such 
lands  shall  be  without  the  limits  of  any  city,  town,  village,  or  place  of  p ''o^S[  '^i'a'/Ac  t 
pnblic  business ;  and  of  all  lands  within  a  city,  town,  village,  or  place  ?(V^f,'''^'  ^^' 
of  public  business,  said  freeholders,  or  a  majority  of  them,  may  lay  off     ' 
and  assign  one-third  part  of  the  lands  and  tenements  to  which  the  appli- 
cant is  entitled,  according  to  quantity  and  valuation,  as  they  may  think 
proper,  just,  and  equitable.]     (a.) 

§4042.  (3970.)  Application'— when  made.    The  application  for  dower 
shall  not  be  made  until  after  the  expiration  of  three  months  from  thep.^Jgjf^^'^'^' ^' 
death  of  the  person  to  whom,  said  lands  and  tenements  belonged. 

§4043,  (3971.)  Notice  in  writing.     The  applicant  shall  give  written 
notice  to  the  representative  of  such  estate,  or  if  she  be  the  representative.  Act  of  1S24.  c. 
then  to  the  person  or  persons  interested,  ten  days,  if  they  reside  in  this  fs^of c.  j^  m 
State,  or  if  they  reside  without  the  State,  two  months'  notice  in  some  ij- %5^  ^^^i^\  ^j 
public  gazette  of  this  State,  of  such  intended  application  for  sucli  assign-  "i^^^.  p-  i>- 
ment  of  dower. 

Notice  :  10  Ga.,  321 ;  14  Ga.,  166 ;  30  Ga.,  88.    Dismissal  of  application  for :  10  Ga..  322- 

§4044.  (3972.)  Oath  of  commissioners.  The  persons  appointed  to 
lay  ofi'  dower  as  aforesaid  shall  take  the  following  oath,  to  be  adminis- 
tered by  an  officer  authorized  to  administer  oaths,  or  before  one  of  their 
number,  he  first  swearing  before  the  rest :  "  I  do  solemnly  swear  tliar  I 
will  duly  and  impartially  execute  the  laws,  to  the  best  of  my  under- 
standing.    So  help  me  God.'' 

§4045.  (3973.)  3Iay  employ  surveyor.  The  commissioners  so  appointed 
shall  have  power  to  procure  the  aid  of  the  county  surveyor  of  the 
county,  or  other  competent  surveyor  of  an  adjoining  county,  in  making 
the  survey  and  admeasurement  of  dower,  who  shall  be  required  to  make  '^^^  '---^ 
a  careful  plat  of  such  survey  of  dower,  which  shall  be  recorded  with  the 
return  of  the  commissioners.  The  commissioners  shall  make  return  of 
their  proceeding  to  the  succeeding  term  of  the  Court  after  their  appoint- 
ment. 
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§4046.    (3974.)     Trairrse  of  refurn,  etc.     [AVhou    the   return    of  the 

ooiuniissioners  is  imule,  it  sliall  be  tlie  rioht  of  every  person  interested  to 

enter  a  traverse  in  writing',  plainly  stating  the  grounds  upon  which  it  is 

ActofisiM.  c.  iiiiule  ;  in  which  ease  it  shall  he  the  duty  of  tlie  Court  to  cause  an  issue 

fto^d-i''*^^'^^*^  b«^  made  up.  whieh  shall  be  tried  by  a  special  jury  at  the  same  term 

100.161.'     *      of  the  Court,  unless  good  cause  be  shown  for  a  continuance,  which  shall 

be  grantetl  for  one  term,  and  no  longer.]     (a.) 

Oh.iootion.  when  lU'Kie  :  10  Ga.,  322.  Who  may  contest  under  Act  of  1850  'C.  p.  231  :)  30  (la..  88  ; 
unilor  Act  of  l^o':  35  (Vi.,  2.51.  Practice  as  to:  3S  (la..  235 ;  Kendfick  v*.  Rabun.  .lanuiiry  term, 
iS73  Burden  of  proof:  3i>  G<i..  "195.  E.vocutor  has  sucli  interest  as  to  entitle  him  to  traverse 
vhen  :  390  a.,  (570.  Creditor  of  the  estate  may  tra\-erso:  10  Ga.,  300.  Choice  of  money  in  lieu  of 
dower  recalled,  no  bar  to  application,  when  :  42  Gn.,  521. 

§4047.  (3975.)  Finding  and  its  effect.  [If  such  issue  be  formed,  iind 
the  jury  find  in  favor  of  the  return,  then  the  return  of  the  commissioners 
^,^  shall  be  eonlirmed  and  made  the  judgment  of  the  Court;  but  if  the  issue 
•C3.Vi).  ii-^'.i'^i.be  found  against  the  return  of  the  commissioners,  then  the  Court  sltall 
order  a  new  writ  to  be  issued  to  other  commissioners  named,  requiring 
them  to  make  the  admeasurement  and  assignment,  and  make  return 
thereof  to  the  next  term  of  the  Court.]     (a.) 

§4048.  (3976.)  Return  of  commissioners.     [When  the  return  of  the 

commissioners  is  made  the  final  judgment  of  the  Court,  it  shall  be  con- 

^^^^^j^^j.^5.,0.  elusive  between  all  parties  interested,  and  the  clerk  shall  issue  writs  of 

'(io,  pp.  1(50. 16L  po!?session   in   favor   of  the  applicant,  and  judgment   shall    be  entered 

against  the  representative  of  the  estate  of  the  deceased  husband  for  all 

costs,  including  two  dollars  per  day  each  for  the  commissioners.]     (a.) 

Such  judcrment  as  proof  of  eviction :  4  Ga.,  593. 


TITLE  XIX. 
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CILAPTER  I. 

OF  THE  WRIT  OF  CERTIORARI. 


AirncLE  1 . — In  ichfd  Cases  the  Writ  of  Certiorari  Lies. 
AiiTiCLE  2. — JIov)  Obtained,  and  Proceedings  the'reon. 
Aii'jiCLE  3. —  Of  the  Answer,  Hearing,  Jud.gme7it,  and  Costs. 


ARTICLE  I. 

IS  M'HA T  CASES  THE  WKIT  OF  CERTIORARI  LIES. 

SR'JTjON  4049.  When  a  writ  of  certiorari  wili  lie. 

§4019.  (3977.)    When  a  certiorari  will  He.     The  writ  of  certiorari 
"-^^  .       ^y^ii  ij^  |.^  J,  ^1^^  correction  of  errors  committed  by  Justices  of  the  Peace, 
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Cf;rfiorari.—ATtUi](i  2. — TFow  ohimncd.  '.n)'\  proceed infj«i  th'»r4»'>n. 


Corporation  Courts,  or  CouncJls,  or  any  inforlor  yuYic/dtory,  or  any  jK;r- 
8011  excnnsin^'  judii^Ial  ])ovv('J's,  incJudinn^  t[j(;  Ordinary,  except  in  ciiscH 
toiicliin<^  tiie  jn'obaloof  wills,  grantin;^  hitters  testamentary  and  of  admin- 
istration. 

Lios  io  decisions  in  cascK  of  conhunpt;  2  Kcslly,  220.  From  City  Council :  14  (in..,  102;  10  On., 
172;  .SO  (hi.,  .")'.).  Forcible  entry  ;ui(i  dfitiiinor  ;  20  (i;i,.,  77;  Z'.  (i!i,.,  227.  llahfjiHf.orjyii.H  f;!i;:cH  :  22(;a., 
ir.;  24  Git.,  ;W);  .'U  (])!,. ,01,  r)S;5.  llond  oiincH:  22(;;i.,  .'500.  It  lies  wfiere  the  Ordinsiry  in  term  tiin<;  on 
a.  contrrtct  with  parties  bcd'ore  liiiri  grants  lett<M's  [xailcnff.  iiio.  .•  40  (ia.,  -"'SO.  It  li';M  for  whii'  jii'li?- 
nients  of  ;i  coinmittinf?  Court:  40  (^i..  470.  Wiiere  a  Ju.stieo  of  tlie  i*e:i<"e  tfikes  jnriydietiori  of  a 
claira  over  one  hundred  dolhirs:  4]  (j;i.,  024.  Under  tin;  fiiets  in  this  en.'-*;:  41  'i;i..  027.  Judt'in«:nt 
of  0rdin:i,ry  in  county  in;i,tter,s  :  \'.\  (lii,.,  '271  ;  errors  of,  under  section  k'(d2:  4-0  (i;i.,  48.'i.  Kroui  (,'ounty 
Court:  44(};i.,  li'.").  A  r.ertl.ord.ri  do(;H  not  lie  to  corrcfjt  tlie  <!rrors  of  ;i  .Justice  of  fhe  I'eace,  in  a 
judgment  involvinj?  questions  of  fact,  when  the  nmount  (»f  tiie  judj<merit  is  over  fifty  dollnrt!.  In 
such  cases  tiie  rern(M]y  is  by  appeal,  as  provided  by  the  Constitution  of  1808:  VVitnowski  r».  Ska- 
lowski,  July  term,  1872. 


ARTICLE  II. 


HOW  OBTAINED,   AND   PROCEEDINGS  THEREON. 


Section. 
4050.  To  the  Court  of  Ordinary. 
4061.  Judge  may  grant  out  of  his  circuit. 

4052.  Other  inferior  judicatories. 

4053.  Affidavit  to  petition. 

4054.  Bond  and  security  must  be  given,  etc. 

4055.  Security  compelled  to  justify. 


Section. 
4050.  Affidavit  in  lieu  of  bonds  and  costs. 

4057.  Must  be  applied  for  in  three  month?. 

4058.  Docketed  tifteen  days.  etc. 

4059.  Ten  days'  notice  to  adverse  party. 
4000.  Shall  operate  as  a  supersedeas. 


§4050.  (3978.)  From  the  CoiM^t  of  Ordinary.  When  either  party  in 
any  cause  in  any  Court  of  Ordinary  shall  take  exceptions  to  any  pro- 
ceeding or  decision  in  any  cause,  affecting  the  real  merits  of  such  cause, 
the  party  making  the  same  shall  offer  such  exceptions  in  writing,  which 
shall  be  signed  by  himself  or  his  attorney,  and  if  the  same  shall  be  over-  ^^^  ^^  y^  ^ 
ruled  by  the  Court,  such  party  may  petition  the  Judge  of  the  Superior  p.  52o. 
Court  for.  a  writ  of  certiorari^  in, which  petition  he  shall  plainly,  fully, 
and  distinctly  set  forth  the  errors  complained  of;  and  if  such  Judge 
shall  deem  the  objections  to  be  sufficient,  he  shall  forthwith  issue  a  writ 
of  certiorari,  directed  to  the  Ordinary,  requiring  him  to  certify  and  send 
up  to  th^  Superior  Court,  at  the  time  specified  in  said  writ,  ail  the  pro- 
ceedings in  said  cause. 

Inferior  Court:  5  Ga..  523;  12  Ga.,  612;  21  Ga.,  174;  22  Ga.,  93.  369;  24  Ga.,  379;  25  Ga..  26S.  311 ; 
27  Ga.,  65  ;  29  Ga..  155  ;  34  Ga.,  91.  Act  of  1799  applies  to  what  cases  :  23  Ga..  360.  On  this  section  : 
38Ga.,  181.  Court  of  Ordinary:  38  Ga.,  181;  40  Ga.,  389.  See,  also,  Spann  vs.  State,  January 
term,  1873. 

§4051.  (3979.)    When  Judge  may  grant  out  of  his  circuit.    Xo  Judge 
of  the  Superior  Court  shall  o-rant  or  issue  any  writ  of  certiorari  out  of  his 
Judicial  Circuit,  unless  there  shall  be  a  vacancy  in  any  of  the  other  Cir-  p.'524!  '    ' 
cults,  or  the  Judge  thereof  be  indisposed,  or  be  absent  therefrom^  so  that 
the  business  of  granting  certioraries  cannot  be  speedily  done. 

§4052.  (3980.)  For  Justices  and  other  Jferior  judicatories.     AVhen 
either  party,  in  any  cause  in  a  Justice's  Court,  Corporation  Court,  Council, 
or  any  Inferior  judicatory,  or  before  any  person  exercising  judicial  poAv- p  ^^.i^^  ^^"'*-*' ^• 
ers,  shall  be  dissatisfied  with  the  decision  or  judgment  in  such  cause,  such 
party  may  apply  for  and  obtain  a  writ  of  coiiorari  by  petition  to  the 
Superior  Court,  in  which  petition  he  shall  plainly  and  distinctly  set  forth 
the  errors  complained  of.     And  on  such  petition  being  filed  in  the  office 
of  the  clerk  of  the  Superior  Court,  [with  the  sanction  of  the  Judge  of  the  K^^^^vt."  v!^ 
Circuit,  or  the  Judge  of  some  other  circuit,  as  provided  for  in  section  ^^^^•^- ^"i-^^--"^-- 
3979,  indorsed  thereon,]  (a)  together  with  the  bond  or  affidavit,  as  here- 
inafter provided,  it  shall  be  the  duty  of  such  clerk  to  issue  a  writ  of  cer- 
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fiorari,  dinvtocl  to  the  elnsticc  of  the  Ponce  of  tlie  district  wliere  the 
docision  complained  of  >viis  made,  or  other  tribunal  or  pei'soii  whoso  deci- 
sion or  judgment  is  the  subject  matter  of  complaint,  requiring  such  Jus- 
tice of  the  Peace,  or  other  tribunal,  or  person,  to  certify  and  send  up  all 
th(^  proceedings  in  said  cause  to  the  Superior  Court,  as  directed  in  said 
writ  oi'  certiorari. 

Thi?  section  applies  to  trial  oniaheaftcorpus  cascstrxodhy  Infei'iorConrt :  34  Ga.,  91,583.  County 
Court:  .'V^  Ga.,  i!t>o;  .'^iGa.,  271.  Whi^n  certinran  is  nppliod  for  under  this  section,  what  notice  to 
the  adverse  party  is  sutlicient ;  30  Ga.,  525.  What  judgment  of  a  committing  Court  may  bo  cor- 
rected by  certiorari  :  -Rt  Ga.,  47(3. 

§4053.  (3981.)  Ajfidavit  to  be  made.     No  writ  of  cerf/'omri  shall  be 
Act  of  1857.  p.  granted  or  issued,  except  to  the  Court  of  Ordinary,  unless  the  party 
applying  for  the  same,   his  agent  or  attorney,  shall  niake  and  file  with 
his  petition  the  following  affidavit,  to-wit : 


Georgia, 


CorxTY,  j 


I,  A  B,  do  solemnly  swear  that  the  petition  for  certiorari  is  not  filed 
in  the  case  for  the  purpose  of  delay  only;  and  I  verily  believe  I  have 
good  cause  for  certiorari,  and  that  the  facts  stated  in  the  foregoing  peti- 
tion, so  far  as  they  come  within  my  own  knowledge,  are  true,  and,  so 
far  as  derived  from  the  knowledge  of  others,  I  believe  them  to  be  true. 

Sworn  to  and  subscribed  before  me,  this  day  of  ,18.... 

Insufficient  affidavit:  20  Ga.,  77.  Affidavit  not  necessary  to  obtain  a  ceWioraj-i from  the  Jus- 
tice's Court :  30  Ga.,  35.    Not  superseded  by  Constitution  of  1868:  43  Ga.,  269. 

§4054.  (3982.)  Bond  and  security  to  he  given.  Before  any  writ  of  cer- 
tiorari shall  issue,  excej)t  as  hereinafter  provided,  the  party  applying  for 
Act  of  1811,  c.  the  same,  his  agent  or  attorney,  shall  give  bond  and  good  security,  con- 
ditioned to  pay  the  adverse  party  in  the  cause  the  eventual  condemnation 
money,  together  Avith  all  future  costs,  and  shall  also  produce  a  certificate 
from  the  officer  whose  decision  or  judgment  is  the  subject  matter  of  com- 
plaint, that  all  costs  w^hich  may  have  accrued  on  the  trial  below  have 
been  paid  ;  which  bond  and  certificate  shall  be  filed  with  the  petition  for 
certiorari,  and  the  security  on  said  bond  shall  be  liable  as  securities  on 
appeal. 

Certificate  in  case  of  forcible  entry  and  detainer :  20  Ga.,  77.  Not  superseded  by  Constitution 
of  1868:  43  Ga.,  269. 

§4055.  (3983.)  Security  may  he  made  to  justify.  The  party  authorized 
to  take  said  l;ond  and  security  may  compel  the  security  tendered  to  jus- 
tify upon  oath,  and  such  justification  shall  exonerate  the  party  taking  the 
same  from  any  lial)ility. 

§4056.  (3984.)  Ajfidavit  in  lieu  of  bond.  If  the  party  applying  for 
the  writ  of  certiorari  will  make  and  file  with  his  petition  an  affidavit,  in 
writing,  that  he  is  advised,  and  believes  that  he  has  good  cause  for  certi- 
orariiif/  the  proceedings  to  the  Superior  Court,  and  that,  owing  to  his 
poverty,  he  is  unable  to  ])ay  the  cost  and  security,  as  required  in  the  pre- 
ceding s(.'r'tion,  such  affidavit  shall,  in  every  respect,  answer  instead  of 
the  certificate  and  bond  above  mentioned. 

Attorney  cannot  make  this  affidavit:  Decided  at  January  terra,  1873. 

§4057.  (3985.)  3fust  he  applied  for  in  three  months.  All  writs  of  c^r- 
v%i^ ^Ak  of  ^^'^^''^'-''^  •''^^11  '^^-  applied  for  within  three  months  after  the  final  determin- 
im.'p.  52f».  '  ation  of  the  case  in  which  the  error  is  alleged  to  have  been  committed, 
88?  ''  '^'  ^'  and  not  after ;  and  shall  be  made  returnable  to  the  next  Superior  Court 
22i'20.  after  the  issuing  of  the  same,  unless  said  Superior  Court  shall  sit  within 
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twenty  days  after  the  is,suin<^  of  said  writ — in  wlilcli  rjaso  said  writ  shall 
be  ma<l(!  returnable  to  tin;  \\(\xi  siieeeedin^  Court. 

Tiino  wiUiin  which  tho  writinuHt  h(!  fipplicifl  for:  28(iii..,  41.    Sco  lliih;  Xo.  15. 

§4058.  (398G.)  ATust  he,  nerved  fiftcni  daya.  AV^iien  tlu;  fore^^oing  })n>- 
visions  have  been  com[)]ied  with,  and  tiie  writ  of  cerliorari  shall  have 
been  issued,  the  elerk  of  the  SujxTior  Coui't  shall  [>lae(i  th(j  saun;  on  the 
certiorari  docket;  whieh  writ,  to|j^(!th(;r  with  the  petition,  shall  be  deliv- 
ered to  the  party  to  whom  it  is  din^eted  by  the  party  applying  for  the 
certiorari^  his  agent  or  attorney,  or  the  sheriff,  de])uty  sheriff,  r)r  any  (.-on- 
stable,  at  least  fifteen  days  previous  to  the  Court  to  which  the  return  Ls 
to  be  made. 

§4059.  (3987.)  Ten  days'  notice  to  the  adverse  party.  The  i)laintiff  in 
certiorari  shall  cause  written  notice  to  be  given  to  the  opposite  party  in  Actof  I7f*9.  c. 
interest,  his  agent  or  attorney,  of  the  sanction  of  the  writ  of  certiorari,  and  f^^Jj^c^  p.%S^ 
also  the  time  and  place  of  hearing,  at  least  ten  days  before  the  sitting  of 
the  Court  to  which  the  same  shall  be  returnable,  and  in  default  of  such 
notice,  (unless  prevented  by  unavoidable  cause,)  the  certiorari  shall  be 
dismissed. 

Notice  under  Act  of  1799  :  12  Ga.,  612;  16  Ga.,  172.  Requisites  of  notice :  25  Ga.,  268.  On  f;.il- 
ure  to  give,  writ  dismissed:  34  Ga.,  120.  Substantinl  compliance  with  this  section  sufficient:  W 
Ga.,  393.  Object  of  the  notice  :  fb.  What  noti(;>e  sufficient  under  ^4052;  36  Ga.,  525.  Where  it  does 
not  appear  that  such  notice  was  given,  certprari  dismissed:  44  Ga.,  16.  Applies  to  certiorari^ 
from  Justices'  Courts :  44  Ga.,  167.    Waiver  of |  44  Ga.,  189.    See  Rule  No.  15. 

§4060.  (3988.)  Shall  operate  as  a  supersedeas.    The  writ  of  certiorari, 
when  granted,  shall  operate  as  a  supersedeas  of  the  judgment  until  the  p.  529. 
final  hearing  in  the  Superior  Court. 

Effect  of:  14  Ga..  162;  20  Ga..  77. 


ARTICLE  III. 


OF   THE  ANSWER,   HEARING,   JUDGMENT  AND   COSTS. 


Section  1. — Of  the  Ansicer, 

Section  2. — Of  the  Hearing. 

Section  3. — Of  the  Judgment  and  Costs, 


SECTION  I. 


of    the    ANSWER. 


Srction'. 

4061.  Answer  filed  on  first  day. 

4062.  Exceptions  must  be  in  writing, 


Skctiov. 
4063.  Not  written  bj'  interested  party, 


§4061.  (3989.)  Answer  filed  on  first  day  of  term.  The  answer  to  the 
W'rit  of  certiorari  shall  be  filed  on  the  first  day  of  the  term  to  which  it  is 
returnable,  unless  further  time  be  given,  and  shall  reply  specifically  to 
the  allegations  in  the  petition. 

All  the  magistrates  who  presided  in  the  trial  should  answer  to  the  certiorari:  15  Ga..  25,  All 
the  material  allegations  in  n  co-tiornri  should  be  fully  answered  or  assumed  as  true:  15  Ga..  26. 
When  it  is  too  general:  17  Ga.,  573.    Where  answer  supports  the  petition:  20  Ga.,  n  ;  23  Ga.,  227. 
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Amondniont  of;  2C>  Gn.,  41'^;  40  03a..  X\  Answer  to  a  soooml  certiorari:  28  G;i.,  210.  Whovo  a  J«s- 
tioo  of  tho  Poaoo  annoxod  to  tho  papers  a  inomornn.lum  of  tlio  ovidciu-e  on  the  trial,  taken  down 
by  plnintift""s  eoun<el.  as  his  answer,  the  Judge  should  order  him  to  make  such  answer  as  tlie  law 
requires:  41  Ga..  327. 

§40()2.  (3990.)  IJ.vccpfions  to  auf^wer.  Exceptions  to  the  answer  shall 
be  tiled  in  writing,  speeitying  the  defects,  and  notice  thereof  given  to  the 
op}iosite  parly  before  the  case  is  called  in  its  order  for  hearing;  and  if 
snch  exceptions  be  sustained,  the  answer  shall  be  perfected,  as  directed  by 
the  Court. 

Exeeptious  must  be  filed— when:  40  G a.,  30. 

§4063.  (3991.)  3Iu8t  not  be  u-riUen  by  parfij  interested.  The  answer 
shall  not  be  written  or  dictated  by  either  of  the  parties,  or  their  attorneys, 
or  any  other  person  interested  in  the  cause,  and  if  made  after  the  party 
making  the  same  has  retired  from  office,  it  shall  be  verified  by  affidavit. 


SECTION  11. 


OF   THE   HEARING. 


Section. 
4064.  St-mds  for  trial— first  term. 
41K55.  Errors  must  be  set  forth. 


Section. 
4066.  Answer  may  be  traversed. 


Act  of  1860,  p. 
4.5. 


§4064.  (3992.)  Stands  for  tried  at  first  term.  Certiorari  causes  shall 
stand  for  trial  at  the  return  term,  and  the  Judge  shall  take  up  the  docket 
and  dispose  of  the  same  in  its  order  unless  continued  for  good  cause. 

To  be  heard— when :  24  Ga.,  418. 

§4065.  (3993.)  Errors  must  be  set  forth.  No  ground  of  errbr  shall  be 
insisted  upon,  on  the  hearing,  which  is  not  distinctly  set  forth  in  the 
petition. 

Stated  in  14  Ga.,  36:  15  Ga..  25.    See  old  Rule  No.  14. 

§4066.  (3994.)  Answer  may  be  traversed  at  first  term.  The  plaintiff  in 
certiorari  may,  at  the  first  term,  and  before  the  hearing,  traverse  the 
truth  of  the  answer  or  return,  which  traverse  shall  be  in  writing,  specifying 
the  portion  of  the  answer  or  return  intended  to  be  controverted,  and  veri- 
fied by  affidavit,  and  the  issue  formed  u]3on  such  traverse  shall  be  tried 
by  a  special  jury  at  the  same  term,  unless  good  cause  be  shown  for  a  con- 
tinuance, and  their  verdict  shall  be  final  as  to  the  facts,  upon  which  the 
Court  shall  pronounce  the  law. 

Traverse  must  be  filed— when :  40  Ga.,  36.    "  Verified :"  44  Ga.,  195. 


SECTION  III. 


OF   THE   JUDGMENT  AND   COSTS. 


SF/;TToy, 
A^fu.  May  bo  dismisRcd  or  returned. 
WM.  Where  .Justice  dies. 
4069.  Damages  may  be  awarded. 


Section. 

4070.  Of  tho  judgment  for  plaintifi". 

4071.  Of  the  judgment  for  defendant. 


§4067.  (3995.)   Certiorari  may  be  dismissed  or  returned.    Upon  tho 

^""l^^^^'  ^'  bewaring  of  the  writ  of  certiorari  the  Superior  Court  may  order  the  same 

to  be  dismissed,  or  return  the  same  to  the  Court  from  which  it  came,  with 
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instructions,  and  in  all  cases  when  tlie  error  (^oniphilned  of  is  an  error  in 
law  whicii  must  finally  ^ovei'u  tlie  cas(i,  and  i\\v.  ('ourt  sliall  be  satisfir-d 
there  is  no  (juestion  of  iact  irivolv(!d,  which  niak(;s  it  ncf^^'ssary  to  send 
the  case  back  for  a  new  hearing  f)elore  the  tribunal  behnv,  it  siiall  \)it  the 
duty  of  the  said  Judge  to  niakci  a  final  decision  in  said  cas(!,  without 
sending  it  back  to  the  tribunal  below. 

On  Act  of  1850:  17  Ga.,  42G;  20  (hi.,  77.  To  bo  di.smiHHorJ  wlion  :  18  (Ui.,  51H  ;  20  Ga.,  77  ;  Z'.  Gh., 
8;  34aa..,120;  41  G a.,  327. 

§4068.  (3996.)  CeHloi'ari  wIicm  JudtGe  dkn.  [In  all  cases  now  pend- 
ing, or  which  may  be  hereafter  pending,  in  the  Sii])erior  T'ourts  of  this 
State,  U])on  certiorari  from  any  Justice's  Court,  and  the  Justice  or  Jus-Jj^^^^i^''**^^^*^' 
tices  before  whom  the  case  was  tried,  may  have  died  before  answering 
the  writ  of  certiorari  served,  tlien  it  shall  be  the  duty  of  the  j)residing 
Judge  forthwith  to  order  a  new  trial  to  Ixi  had  upon  tlie  case  in  the  Court 
below.]     (a.) 

§4069.  (3997.)  Damage  may  he  aioarded.  The  presiding  Judge  before 
Avhom  any  writ  of  certiorari  may  be  heard,  on  motion  of  the  opposite 
party,  may  order  that  damages,  not  more  than  twenty  per  cent.,  be  recov- Act  of  is.!;7,  p. 
ered  by  the  defendant  against  the  plaintiif  in  certiorari  and  his  security,  ^'^^' 
in  case  it  shall  be  made  to  appear  that  the  said  certiorari  was  frivolous, 
and  applied  for  without  good  cause,  or  for  the  purpose  of  delay  only, 
and  judgment  may  be  entered  up  and  execution  issued  accordingly. 

§4070.  (3998.)  If  the  certioy^ari  is  sustained,  judr/me7it  for  plaintiff.  If, 
on  the  hearing,  the  certiorari  shall  be  sustained,  and  a  final  decision 
thereon  shall  be  made  by  the  Superior  Court,  the  plaintiff  may  sign  up 
judgment  for  the  amount  by  him  recovered  in  the  Court  below,  and  the 
costs  paid  to  obtain  the  certiorari,  and  also  the  costs  in  said  Superior 
Court ;  but  if  the  certiorari  shall  be  returned  to  the  Court  below  for  a 
new  hearing,  the  plaintiff  shall  sign  up  judgment  for  the  costs  in  said 
Superior  Court  only,  leaving  the  costs  paid  to  obtain  the  certiorari  to 
abide  the  final  trial  below. 

§4071.  (3999.)  If  the  certiorari  is  dismissed,  judgment  for  the  defend- 
ant. If  the  certiorari  shall  be  dismissed,  and  a  final  decision  made  in 
the  cause  by  the  Superior  Court,  the  defendant  in  certiorari  may  sign  up 
judgment  in  said  Superior  Court  against  the  plaintiff  and  his  security  for 
the  sum  recovered  by  him,  together  with  the  costs  in  said  Superior  Court; 
and  if  said  case  be  sent  back  to  the  Court  below,  and  there  be  a  judg- 
ment in  said  case  in  favor  of  said  defendant  in  the  Court  below,  the  secu- 
rity on  the  certiorari  bond  shall  then  be  included  as  in  case  of  security 
on  appeal. 

General  Note. — Writ  of  error  does  not  lie  upon  an  order  granting  :  11  Ga..  377:  14  Ga..  l'^2 
A  special  order  of  the  Judge,  when  he  grants  a  certiorari,  cannot  enlarge  its  powers  :  14  Ga..  lo-. 
The  Superior  Court  cannot  award  a  new  hearing  on  the  ground  of  newly  discovered  evidence 
since  the  trial  below  :  15  Ga.,  25.  Parties  to  veriiornri  are  entitled  to  be  heard  personally,  or  by 
attorney,  in  the  Superior  Court:  17  Ga.,  616.  Second  certiorari  may  be  sued  oiit.  when:  23  Ga..  S  ; 
28  Ga.,  219;  32  Ga.,  435  :  Grimes  t?^.  Jones,  January  term.  1873.  Writ,  how  amendable  nvnc  pro 
tunc  :  23  Ga.,  227.  On  the  provisions  in  the  Constitution  of  1708,  conferring  power  on  the  Superior 
Court  to  correct  errors  by  inferior  judicatories  :  24  Ga.,  379:  27  Ga..  65.  Alterations  in  exceptions 
to  decision:  Ih.  6'er('yo/''rri' does  not  lie  at  instance  of  State  in  criminal  cases  :  25  Ga..  311.  Amend- 
ment of  magistrate's  return  :  26  Ga.,  413  :  40  Ga.,  36.  Not  indispensable  that  the  clerk  should  indorse 
"filed"  on  the  petition:  28  Ga..  219.  Ex  parte  affidavits  taken  subsequent  to  the  granting  of  a 
certiorari  arc  inadmissible:  36  Ga.,  393.  If  it  appears  ajfirD'afive'i/  that  the  error  is  on\y  pro/nrina, 
and  that  no  wrong  has  been  done,  the  Judge  of  the  Superior  Court  may  refuse  to  interfere  :  41  Ga., 
626.  Bill  of  exceptions  to  decision  on  certiorari  should  contain  what:  44  Ga.,  16. 
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TITLE  XX. 


PROCEEDIXGS  AGAIX8T  TRESPASSERS  OX  LAXD  AXD 
TEXAXTS  HOLDIXG  OYER. 


Chapteu  1. — Proceedings  against  Intruders^  etc. 
Chapter  2. — Forcible  Entry  and  Detainer, 


CHAPTER  I. 

PROCEEDINGS     AGAINST     INTRUDERS    ON    LAND    AND     TENANTS 

HOLDING  OVER. 


Article  1.- 
Article  2.- 


-Proceedings  against  Intruders, 
-Proceedings  against  Tenants. 


ARTICLE  I. 


PROCEEDINGS  AGAINST   INTRUDERS. 


Section'. 
4072.  Affidavit  of  land  owner. 
41/73.  Jiitrudors  may  make  a  counter-affidavit. 
4074.  How  issue  shall  be  tried. 


Section. 

4075.  A  writ  of  possession  shall  issue. 

4076.  Intruders  on  camp  grounds. 


§4072.  (4000.)  Intruders,  Jiow  ejected.  Intruders  may  be  ejected  from 
the  possession  of  lands  and  tenements  in  the  following  manner,  to-wit : 
AVhen  any  person,  either  by  himself,  his  agent,  or  attorney  in  fact,  shall 
take  and  subscribe  an  affidavit  in  writing,  before  any  officer  authorized 
to  administer  an  oath,  setting  forth  that  he  does  in  good  faith  claim  the 
right  of  possession  to  any  land  or  tenement  (describing  the  same,)  and 
that  such  land  or  tenement  is  in  the  hands  of  another  person  (naming  the 
Act  of  i853-'54  P^r-'^'^i^j)  who  docs  not  in  good  faith  claim  a  right  to  such  possession,  and 
V-  52.  '  yet  refuses  to  abandon  the  same  ;  and  when  such  affidavit  shall  be  placed 

in  the  hands  of  the  sheriff  of  the  county  where  the  land  or  tenement  is 
situated,  it  shall  be  the  duty  of  such  sheriff,  at  the  earliest  practicable 
day,  to  exhibit  such  affidavit  to  the  person  described  as  being  in  posses- 
sion of  such  land  or  tenement,  and  to  turn  such  person  out  of  possession, 
unless  the  person  so  in  possession  shall  at  once  tender  to  the  sheriff  a 
counter-affidavit,  stating  that  he  does  in  good  faith  claim  a  legal  right  to 
the  possession  of  said  land  or  tenement. 

Affidavit  not  amendable :  20  Ga.,  105  ;  2(>  Ga.,  4.T,.  As  to  the  counter-affidavit:  20  Ga.,  228  ;  36 
Ga.,  477;  .'^>S  Ga.,  2().  When  defective  :  Jh.  What  officer  a.uthori/ed:  .'^.8  Ga.,  2i),  Affidavit— attorney 
at  law  cannot  mal<e  :  41Ga.,  681.  Sheriff  may  iidniini.ster  oath  in  counter-affidavit:  41  Ga.,  105. 
"At  once:"  ///.  When  the  counter-affidiivit  is  not  tendered  until  twenty  days  after  warrant^:  41 
Ga.,G81.  Where  such  person  fails  to  make  counter-affida.vit  throu^'h  ignorance  :  42  Ga.,  .'589.  "In 
g'»od  faith  :"  ■i''>  Ga,.,  2G7.  Affida,vit  that  party  "cliiim.s  the  bona  fide  Ie«-al  ri^lit  to  th(i  t^osscssion," 
etc.,  i.«  a  compliance  with  this  section :  Page  vh.  Dodsou,  July  term,  1872.  See,  also.  Chandler  at  al 
v»,  Nichols:  lb. 
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§4073.  (4001.)  Fih(>,riff^  rnud  admwMer  oath.  Tlio  slioriff  sliall  br-  a 
C'om])C'tent  oIVicqv  to  adininistcT  tin;  ojitli  to  i\ut  jxirsoii  in  jjOHsession,  in 
case  hi)  tenders  the  countcr-ailidavit  j)rovI(]e<l  for  in  tin;  |)ref;(;rlin^.serlion. 

§4074.  (4002.)  Return  of  (iJ/i/Javil  a/ad  trial,  if  a  coiinter-aflidavit 
])e  tendered,  as  liereinbeCore  |)rovided  for,  the  sheriff  shall  not  tni'n  the 
])arty  out  of  ])ossession,  hut  the  eonfendin^  j)arties  shall  he  rerrn'tted  to  Ac_t  of  P/.^-'si. 
their  resj)eetive  rights,  and  the  sheriff  shall  return  holh  {ifTidav^ts,  and 
deposit  them  in  the  office  of  the  clerk  of  the  Superior  Court  of  the 
county  in  which  the  land  lies,  upon  whi(!h  an  issue  shall  he  made  up 
and  tried  by  a  jury,  according  to  the  laws  of  this  State. 

§4075.  (4003.)    Writ  of  possession  may  issue — vJiea.     If  the  finding 
of  the  jury  upon  the  trial   of  the  issue  provided  for  in  the   preceding ^(.,.f,flg^.»54^ 
section  shall   be  for  the  plaintiff',  or  movant,  the  clerk  shall  issue  uponP--^- 
the  judgment  a  writ  of  habere  facias  possessloiiem,  including  o.  fieri  facias 
for  the  costs. 

§4076.  (4004.)  Intrusions  on  camp  grounds.  [The  trustees,  commis- 
sioners, and  other  owners  of  camp  grounds  in  this  State,  shall  have  the 
exclusive  right  to  prevent  intruders  and  squatters  from  occupying  any  ^llAct?oflS6.3- 
land  within  the  boundaries  of  said  camp  grounds,  and  for  instituting  '  ^' 
proceedings  against  any  such  intruders  and  squatters,  in  the  same  manner 
as  is  now  authorized  by  law,  against  intruders  and  trespassers  upon  land 
in  this  State.]     (a.) 

General  Note— What  affidavit  sufficient:  20  Ga.,  105.  Act  of  1853-4  construed:  20  Ga.,  228. 
Title  admissible  in  proof  of  possession  :  lb.  Legnlity  of  the  possession  in  such  proceedings  depends 
on  legnlity  of  the  original  entry:  21  Ga.,  36S,  Where  equity  obtains  jurisdiction  :  38  Ga.,  6U5;  42 
Ga..  389.  Who  is  intruder:  39  Ga.,  197;  43  Ga.,  478.  Party  put  in  possession  under  void  warrant: 
41  Ga..  601. 


ARTICLE  II. 


PIlOCEEDi:^rGS   AGAINST   TENANTS. 


Section. 

4077.  Affidavit  of  the  landlord. 

4078.  Warrant  against  the  tenant. 

4079.  Tenant  may  arrest  proceedings. 

4080.  How  issue  shall  be  tried. 

4081.  Judgment  and  writ  of  possession. 


Section. 

i    4082.  Distress  warrant — how  obtained  and  lev- 
ied. 

4083.  Replevy  of  property. 

4084.  Claims. 


§4077.  (4005.)  Tenant  holding  over.    In  all  cases  where  a  tenant  shall 
hold  possession  of  lands  or   tenements  over  and  beyond  the  term  for 
wdiicli  the  same  were  rented  or  leased  to  him,  [or  shall  fail  to  pay  tlie(.^^  :^(,t5ofiSo5- 
rent  when  the  same  shall  become  due,]  (a)  and  in  all  cases  where  lands  '^'°'  i^-  '^^ 
or  tenements  shall  be  held  and  occupied  by  any  tenant  at  will  or  sutler-  j^^^  ^^  ^^^o;^  q 
ance,  whether  under  contract  of  rent  or  not,  and  the  owner  of  the  lands  p^.'^I-     ~^<^^pS 

,,.,.,  •PI  1  1       1^33- o4,  pp.  oo, 

or  tenements  shall  desire  the  possession  ol  the  same,  such  owner  may,  by5-3^_  Act  of  _ 

himself,  his  agent,  or  attorney  in   fact,  or  attorney  at   law,  demand  the  ^"^  ^'  ^^' "  ^' 

possession  of  the  property  so  rented,  leased,  held,  or  occupied;  and  if 

the  tenant  refuses  or  omits  to  deliver  possession  when  so  demanded,  the 

owner,  his  agent,  or  attorney  at  law,  or  attorney  in   fact,  may  go  before 

the  Judge  of  the  Superior  Court,  or  any  Justice  of  the  Peace,  and  make 

oath  of  the  facts. 

Under  Act  of  1811  agent  could  not  make  affidavit:  7  Ga.,  52.  Affidavit  under  Act  of  1854:  20 
Ga.,  105 ;  2S  Ga.,  345.  Not  amendable :  20  Ga.,  105.  "  Tenant  at  will  or  sufferance  :**  37  Ga..  224 :  42 
Ga.,  563,  Affidavit  by  administrator:  38  Ga..  652;  40  Ga.,  511.  Affidavit,  where  contract  is  implied 
from  rent:  40  Ga.,  511.  Affidavit  that  one  "is  indebted  for  rent:"  Ih.:  need  not  specify  premises: 
If).  Affidavit  made  by  chairman  of  board  of  trustees:  42  Ga,,  563.  A  Justice  of  the  Peace  may 
issue  a  distress  warrant  for  more  than  he  can  entertain  a  suit  for:  44  Ga.,  243.    When  a  parry  sub- 
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lots  to  nnothcr  nndor  a  contract  that  the  pub-los^oc  i?  to  pay  the  vent  due,  this  is  not  such  a  claim 
for  rent  by  tho  hiiullord  as  may  bo  onfon-od  ae-.iinst  the  sub-lesseo  by  levy  of  a  distress  warrant: 
Ih.    ^CQ.  also,  Brown  r.<.  Persons.  January  torni.  1873. 

§4078.  (4006.)  Warrant  for  the  fcuanfs  removal.  When  the  affidavit 
provided  for   in   the   preeedino'  seetiou  shall   be  made,  the  officer  before 

p^i?^^^'"'^'  whom  it  is  made  shall  grant  ami  issne  a  warrant,  or  jiroeess,  directed  to 
the  sheritV,  [or  his   dejnity,  or  any   lawful   constable,]  (b)  of  the  county 

Wp^^K  ^  ^" where  the  land  lies,  commanding  and  requiring  him  to  deliver  to  the 
owner,  or  his  representative,  full  and  quiet  possession  of  tlie  lands  or 
tenements  mentioned  in  tlie  affidavit,  removing  the  tenant,  wdtli  his 
property  found  thereon,  away  from  the  premises. 

§4070.  (4007.)  Tenant  may  arrest  proceedings.  The  tenant  may  arrest 
the  proceedings  and  prevent  the  removal  of  himself  and  goods  from  the 
land  by  declaring  on  oatli  that  his  lease  or  term  of  rent  has  not  expired, 
and  that  he  is  not  holding  possession  of  the  premises  over  and  beyond 
his  term,  [or  that  tlie  rent  claimed  is  not  due,]  (b ;)  or  that  he  does  not 

Actof  is^  c   ^^^^^  ^^^^  premises,  either  by  lease,  or  rent,  or  at  will,  or  by  suirerauee,  or 

p.  902.  '  otherwise,  from  the  person  Avho  made  the  affidavit  on  which  the  warrant 
issued,  or  from  any  one  under  whom  he  claims  the  premises,  or  from  any 
one  claiming  the  premises  under  him  :   \_Provide<l,  such  tenant  shall  at  the 

(c^^Acts  of  1S66,  g;r^u;ie  tiuic  tender  a  bond  with  good  security,  payable  to  the  landlord,  for 
the  payment  of  such  sum  with  costs  as  may  be  recovered  against  liini  on 
the  trial  of  the  case.]     (c.) 

"  I?  not  due :"  15  Ga..  113.  Not  tenant  or  lessee :  19  Ga.,  534.  Failure  of  consideration  :  23  Ga. 
45.  Counter-affidavit  under  Act  of  1827.  when  filed:  28  (^a.,  346:  what  sufficient :  28Ga.,  345;  wha,t. 
defect  amendable:  Ih.  Where  counter-affidavit  is  filed  navs  is  on  plaintiff:  37  Ga.,  03.  Charge  of 
the  Court:  38  Ga..  13.3.  "What  affidavit  is  in  comidiance  with  this  section:  38  Ga.,  652  Counter- 
affidavit  to  one  made  under  section  2285  where  rent  is  not  due  :  42  Ga..  172.  "Bond  and  security  " 
iudispen-^able  :  42Ga..  179.    Equity  takes  jurisdiction,  when  :   44  Ga.,  152. 

§4080.  (4008.)  Issue  tried  in  Superior  Court.  If  the  counter-affidavit 
and  bond,  provided  for  in  the  i)recedin2:  section,  be  made  and  delivered 
p.  i'02.  ""''  "  to  the  sheriff  or  deputy  sheriff,  or  constable,  the  tenant  shall  not  be 
removed  ;  but  the  officer  siiall  return  the  proceedings  to  the  next  Supe- 
rior Court  of  the  county  where  the  land  lies,  and  the  fact  in  issue  shall 
be  there  tried  by  a  special  jury  as  in  cases  of  appeal. 

§4081.  (4009.)  Double  rent  and  lorit  of  possession ,  lohen.    If  the  issue 

specified  in  the  preceding  section  shall  be  determmed  against  the  tenant, 

.        p  judgment  shall  go  against  him  for  double  the  rent  reserved  or  stipulated 

p. txri.    "  *    *  to  be  paid;  or,  if  he  be  a  tenant  at  will  or  sufferance,  then  for  double 

^2285.  what  the  rent  of  the  premises  is  shown  to  be  worth,  and  the  movant  or 

plaintiff  shall  have  a  writ  of  possession,  and  be  by  the  sheriff,  deputy  or 

constable,  placed  in  full  possession  of  the  premises. 

Double  rent:  28  Ga.,  475;  37  Ga.,  224. 

§4082.   (4010.)    (4011.)    Distress  warrant,  Jiow  issued  and  executed. 
[Any  person  who  may  have  rent  due,  may,  by  himself*  his  agent  or  attor- 
ney, make  application  to  any  Justice  of  the  Peace  w'ithin  the  county 
Act  of  1811,  c.  where  his  debtor  may  reside,  or  where  his  property  may  be  found,  and 
oljtain  from  such  Justice  a  distress  warrant  for  the  sum  claimed  to  be  due, 
on  the  oalh  of  the  princi])al,  his  agent  or  attorney  in  writing  for  the  said 
rent,  which  may  be  levied  by  any  constable,  duly  qualified,  on  any  prop- 
erty belonging  to  said  debtor,  whether  found  on  the  premises  or  else- 
^a)Act?  of  1869,  where,  who  shall  advertise  and  sell  the  same,  as  in  case  of  levy  and  sale 
^^*    '  ■'''         under  execution :  Provided,  if  the  sum  claimed  to  be  due  exceeds  one 
§22?5.  hundred  dollars,  said  warrant  shall  be  levied  by  the  sheriff  of  said 

county,  or  by  his  de|)uty,  wdio  shall  advertise  and  sell  as  now  provided 
by  law  for  sheriffs'  sales.]     (a.) 
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For(;Ihl<;  entry  find  (hitaitier. 


Justice  of  T(<!icoron  Acin  of  ISll,  iirid  ]»;'>-f\:}  ]r,  ().,.,  ]]:'.-  21  (>>,.,  IW;  42  Oa.,  173.  IMstreM 
■warnuit  u|>on  implied  contrn.ct  for  rent;  40  <j;i,.,  51]. 

§40(So.  (4012.)  Propcrl/jj,  I low  replevied.  The,  party  difttraiiK^d  may  in 
all  cases  replevy  the  property  so  distrained  by  making  oatli  lljat  the  Hiim 
or  some  ])art  th(;reof,  dlsti'airied  for  is  not  due,  and  <iive  s(;enriiy  for  th^- 
eventual  eondejunation  money;  and  in  sii(;h  ease  th(.'  levying  ollie(.'r  shall 
return  the  same  to  the  Conwt  having  (iognizanee  thereof^  whie-h  shall  be 
tried  by  a  jury  as  provided  for  in  the  trial  of  claims. 

Charge  of  Court:  38  Ga.,  lo3.  Judguioiit,  Ikmv  ontorod  up  :  10  C;i.,  2G.  Oath  of  jury  flame  a«in 
claim  cases :  lb. 

§4084.  (4013.)  Claims,  hoiv  interposed  and  tried.  WIkti  property  dis- 
trained may  be  claimed  l)y  a  third  person,  the  same  shall  be  claimr-rl  on 
oath,  and  bond  given  as  nxpiired  in  cases  of  other  claims,  which  shall  be 
returned  and  tried  as  provided  by  law  for  the  trial  of  the  right  of  prop- 
erty levied  upon  by  execution. 

General  Notk. — Suing  out  distress  warrant  docs  not  estop  landlord  from  sotting  up  equita- 
ble lien  :  13  Ga.,  48(i.  Jurisdiction  to  issue  distress  \v;vrrMnt  is  in  whom  :  15  Ga.,  113:  24  Ga.,  lotj :  42 
Ga.,  173.  No  set-oif  under  Act  of  1811 :  23  Ga.,  43.  Appcd  under  Act  of  1827  :  2e;  Ga..  :W7  :  'JH  (>;•.. 
475.  Garnishment  on  distress  warrant:  34  Ga.,  178.  l>istress  warrant  upon  contract  t(;  p^y  rent  in 
gold:  37  Ga.,  601;  38  Ga.,  133.  Who  proceeds  rgiiinst  sub-tenant:  38  Ga.,  2'il.  Pai-ties  in  such 
proceeding:  37  G.i.,  224.  Where  r(Mit  is  payable  in  speciiics:  39  Ga.,  14.  .Sec,  nlso,  iltirrison  r-f. 
Guill,  July  term,  1872.  Scott  vs.  Berry  :  lb.,  and  L'rquhait  vs.  Uiciuhart:  lb.  Deal  vn.  L»eul,  Jan- 
uary term,  1873. 


A-tof  Hll.C. 

p.  '.f)'). 


CHAPTER  11. 


FORCIBLE    ENTRY    AND    DETAINER. 


SSCTION. 

4085.  Fnct  to  be  tried  by  jury. 

4086.  If  all  do  not  attend. 

4087.  Possession  and  force  su.bmitted. 

4088.  Oath  of  jury. 

4089.  Keatitution  to  be  made. 


SEfiTION'. 
4090,  Time  nllowed  for  certiorari. 

4001.  Service  on  non-residents. 

4002.  Non-residents  to  give  bond. 
4093.  No  bar  to  indictment. 


§4085.  (4014.)  Justices  to  try  the  fact  by  a  jury,  etc.  Any  one  or  more 
Justices  of  the  Peace,  upon  complaint  made  on  oath  of  any  entry  into 
lands  or  tenemenlSj  or  of  any  forcible  detainer  of  the  same,  shall  have 
power  to  draw  a  jury  of  twelve  men  from  the  jury-box  of  the  district  in  Act  of  1853,  C. 
which  the  lands  and  tenements  so  alleged  to  be  forcibly  entered  or  ^'-  ^^^• 
detained  are  situated,  and  cause  the  sheriff  of  the  county,  or  the  constable 
of  the  district,  to  summon  them  to  be  and  appear  at  the  usual  place  of 
holding  Court  in  the  said  district,  on  a  certain  day,  to  be  appointed  by  the 
said  Justice  or  Justices,  for  the  purpose  of  trying  the  fact  of  such  forcible 
entry  or  detainer.  And  the  said  Justice  or  Justices  shall  also  issue  a 
summons,  to  be  directed  to  the  person  or  persons  charged  with  such  forci- 
ble entry  or  detainer,  and  cause  the  same  to  be  served  on  him  by  the 
sheriff  or  constable  at  least  five  days  before  the  time  appointed  for  trial, 
requiring  him  to  appear  and  defend  the  charge  alleged  against  him. 

The  complaint  may  be  sworn  to  as  Tvell  before  one  Justice  of  the  Peace  of  this  State  as  before 
another:  15  Ga.,  303.    Jury — how  selected  :  43  Ga.,  433. 

§4086.  (4015.)  If  all  the  jurors  do  not  attend.    If  all  the  jurors  should 
not  attend,  or  if  there  should  be  a  legal  objection  to  any  of  them,  then  the 


Justice  or  Justices  may  cause  the  jury  to  be  completed  by  talcs  jurors  j/^^'^ 
[and  if  a  jury  cannot  be  obtained  in  the  district,  the  Justice  or  Justices 
may  draw  a  jury  from  an  adjoining  district  (in  the  county)  to  try  said 
case.]     (a.) 

§4087.  (4016.)  Possession  and  force  only  to  be  submitted.     Upon  the 


(a)Act?  of  1S65- 
p.  35. 
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Act  of  1533,  c   ^^'^^"^^j  ^^^^  ^^^^y  ^^^^'^^  which  the  jiirv  glial  1  inquire  into  shall  be  the  posses- 
p.  SI:!.   ^  sion  and  the  loive,  but  thev  :^hall   have  no   power  to  inquire  into  the 

merits  oi'  the  title  on  either  side. 

§4088.  (4017.)   Oath  of  juri/.    The  following  oath  shall  be  adminis- 

tertxl  to  the  jurors,  viz. :    "■  You  shall  well  and  truly  inquire  whether  A 

Aotof  1S33,  C.  B  ha>  made  any  forcible  entry  into  the  lands  or  tenements  of  C  I),  and 

^'  him  ejected  therefrom,  or  forcibly  detained  the  lands  or  tenements  of  the 

si\id  C  D,  and  a  true  verdict  give  according  to  the  facts,  as  they  may 

appear  to  you  in  evidence.     So  help  you  God.^' 

§4089.  (4018.)  J\Mitufion  to  be  made.     If  upon  the  trial  of  such  case 
the  jury  shall  lind  such  forcible  entry  or  forcible  detainer,  or  both,  then  the 
said  Justice  or  Justices  shall  give  judgment  accordingly,  and  cause  the 
sheriff  to  make  restitution  of  possession  of  the  premises  to  the  party 
Act  of  1533,  c.  aggrieved  :  Provided,  that  if  the  person  charged  with  stieh  forcible  entry 
^'     '  or  detainer,  or  those  under  whom  he  claims,  shall  have  been  in  peaceable 

possession  of  the  premises  for  the  space  of  three  years  or  more,  as  afore- 
said, immediately  preceding  the  date  of  such  warrant,  then  no  restitution 
of  possession  shall  be  made. 

On  the  proviso  in  this  section:  DeLngal  vs.  Wallace,  January  term,  1873. 

§4090.  (4019.)  Times  given  for  certiorari,     [In  all  case«  of  forcible 

entry  and  detainer,  the  enforcement  of  the  judgment  shall  be  suspended 

for  ten  days,  to  allow  the  party  dissatisfied  with  the  same,  time  to  make 

(a)  Act  of  1SG5- out  liis  Writ  of  certiorari :    Provided,  that  the  party  complaining  of  said 

'^'     *        decision  shall,  at  the  time  it  is  made,  give  the  opposite  party  written 

notice  of  his  intention  to  take  said  case  to  the  Superior  Court,]     (a.) 

Certiorari  lies  in  such  cases:  20  Ga.,  77. 

§4091.  (4020.)  Service  on  non-residents.     If  the  defendant  (charged 

with  a  forcible  entry  or  detainer)  is  not  a  resident  of  the  county  where 

Act  of  i85i-'52,  the  land  or  tenement  is  situated,  service  of  the  summons  may,  neverthe- 

j..  261.  ]^qg^  \^Q  perfected  on  him  or  his  tenant  by  the  sheriff  or  constable,  as 

though  he  resided  in  the  county. 

§4092.  (4021.)  Non-residents  to  give  bond  in  certain  cases.  All  non- 
resident defendants  who  may  forcibly  enter  or  forcibly  detain,  or  forci- 
bly enter  and  detain,  (and  against  whom  suit  may  be  instituted  by  their 
tenants,)  any  lot  or  parcel  of  land  in  any  county  in  this  State,  shall  be 
compelled  to  give  bond  and  security  for  all  costs  and  damages  which  may 
be  recovered  against  him  for  such  forcible  entry  or  detainer,  or  forcible 
'54 'p^^^^"^^'"  6^try  and  detainer  :  Provided,  that  such  defendant  .shall  not  be  compelled 
to  give  such  bond  until  after  the  commencement  of  an  action  for  such 
offense,  as  provided  by  law.  Said  bond  shall  be  made  payable  to  the 
plaintiff  in  such  action,  subject  to  be  recovered  as  in  cases  of  bond  given 
on  appeal  in  this  State,  and,  on  failure  to  give  such  bond,  the  jury  trying 
said  cause  shall  award  possession  of  the  premises  in  dispute  to  the  plain- 
tiff,    (b.) 

§4093.  (4022.)  No  bar  to  indictment.     No  proceedings  under  the  pro- 
p.^Msf  ■^^^'  ^'  visions  of  this  Chapter  shall  exempt  any  person  guilty  of  a  forcible  entry 
g^452t,  4526.      or  detainer  from  indictment  and  punishment,  under  and  by  virtue  of  the 
provisions  of  this  Code. 

Gkn'Khal  Note.— Upon  the  trial  of  a  case  before  a  Justice  of  the  Peace,  for  forcible  entry, 
pomc  force  on  the  part  of  the  defendant  in  entorinj?must  be  shown.  Whore  the  entry  is  r>rovtMl  to 
he  forr;ibl'-'.  the  verdict  nhoiil'l  be  for  the  dcfcrifbint :  4  Ga.,  VAC);  Curry  w«.  Alexander,  July  term, 
1S72.  Certificate  for  costs:  20  Ga.,  77.  Charge  of  the  Court  in  this,  proper,  a,nd  verdict  sustnined  by 
evidence  :  ^6  Ga.,  IW.  Verdict  for  forcible  detainer  only :  43  Ga.,  433.  See,  also,  Monroe  vff.  Car- 
ter, July  term,  1872. 
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Proceedings  for  the  abatement  of  nuisances. 


TITLE   XXI. 

PROCEEDINGS  FOIl  THK.  tMJATKMIONT  OF  NUISANCES. 


CIIAPTEll  I. 


PROCEEDINGS  FOR  THE  ABATEMENT  OF  NUISANCES. 


Skotton. 
4094.  Nuisance— hoAV  rcmovcrT. 
4(H)5.  When  in  a  town  or  city, 

4096.  Notice  to  parties. 

4097.  When  it  is  a  grist  or  saw-mill. 


Srctton. 
409H.  y^ppHcntion — hy  whom  ma'lo, 

4099.  Fees  of  clerk,  witnesses  and  jurors. 

4100.  Fees  of  the  sheritf. 


§4094.  (4023.)  May  be  removed,  and  how.  Any  nuisance  wlildi  tonrls 
to  the  immediate  annoyance  of  the  citizens  in  general,  is  manifestly  inju- 
rious to  the  public  health  and  safety,  or  tends  greatly  to  corrupt  the  man-  Act  of  1833,  C. 
ners  and  morals  of  the  people,  may  be  abated  and  suppressed  by  the  order  ^'•^^" 
of  any  two  or  more  Justices  of  the  Peace  of  the  county,  founded  upon 
the  opinion  of  twelve  freeholders  of  the  same  county,  who  shall  be  sum- 
moned, sworn,  and  impanneled,  for  that  purpose ;  which  order  shall  be 
directed  to  and  served  by  the  sheriff  of  the  county,  or  his  deputy. 

§4095.  (4024.)  When  in  toivn  or  city.  If  the  nuisance  complained  of 
exists  in  a  town  or  city,  under  the  srovernment  of  a  mayor,  intendant, 
aldermen,  wardens,  or  a  common  council,  or  commissioners,  such  nuisance,  p.  si;. 
by  and  with  the  advice  of  said  aldermen,  wardens,  council,  or  commis- 
sioners, may  be  abated  and  removed  by  order  of  said  mayor,  intendant, 
or  commissioners ;  which  order  shall  be  directed  to  and  executed  by  the 
sheriff  or  the  marshal  of  said  town  or  city,  or  their  de{)uty. 

In  such  case  Justices  of  the  Peace  have  no  jurisdiction :  40  Ga.,  87.  Power  of  city  council :  6 
Ga.,  1 ;  9  Ga.,  281 ;  38  Ga„  546;  42  Ga.,  631.    See,  also,  notes  to  g2997  et  seq.,  and  ?4562. 

§4096.  (4025.)  Notice.  Reasonable  notice  shall  be  given  to  the  par- 
ties interested  of  the  time  and  place  of  the  meeting  of  such  Justices  and 
freeholders,  or  of  such  mayor,  intendant,  aldermen,  wardens,  council,  or 
commissioners. 

§4097.  (4026.)  Grist  or  saw  mill  or  other  water  macMnery.  If  the 
nuisance  complained  of  is  a  grist  or  saw  mill,  or  other  water  machinery 
of  valuable  consideration,  the  same  shall  not  be  destroyed  or  abated 
except  upon  the  affidavit  of  two  or  more  freeholders,  before  the  Ordinarv 
of  the  county  in  which  the  nuisance  complained  of  may  exist,  testif^'ing  p.^517.  ''  * 
that  the  health  of  the  neighborhood,  according  to  their  opinion  and 
belief,  is  materially  injured  hf  such  mill-dam,  or  other  obstruction  to  a 
water  course  by  other  machinery,  as  may  be  complained  of;  whereupon, 
it  shall  be  the  duty  of  such  Ordinary,  as  soon  as  practicable,  to  cause  a 
jury  of  twelve  men  to  be  summoned  by  the  sheriff  or  his  deputy,  for  the 
trial  of  the  cause,  who,  together  with  th^  said  Court,  shall  attend  at  the 
Court-house  of  said  county,  to  adjudge  the  case  of  nuisance  complained 
of;  and  all  parties  shall  have  a  reasonable  time  allowed  them  to  summon 
their  witnesses  and  procure  their  attendance. 

§4098.  (4027.)  By  ichom  the  application  may  be  made.  A  public  nui- 
sance may  be  abated  on  the  application  of  any  citizen  of  the  district, 
and  a  private  nuisance  on  the  application  of  the  party  injured. 
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Inqut'«'t!^.  »iui  proooodiiiKS  thereon. 


§4009.  (402S.)  Fcrs  of  the  ckrJ:,  witnesses  and  jnnj.     When  it  may 

boooino  iieot\sc?arv  for  the  Ordinary,  or  other  tribunal  authorized  by  this 

ActofissT.  c.  Code  so  to  do,  to  cause  a  jury  to  be  summoned  and  in\panneled  to  try  a 

p.  361.  c^iiuse  of  nuisance  arising  from  water  machinery,  mill-dam,  oi-  otlierwise, 

tlie  Ordinary,  witnesses,  and  Junn's,  shall  be  allowed  such   fees  in  said 

causes  as  are  allowed  by  law  in  like  cases  in  Superior  Courts. 

§4100.  (4029.)  Fees  for  summoning  jur If.  The  sheriff,  or  other  officer, 

Actofisr.  c.  ^>''' J^iinimoning  such  jury,  shall  receive  the  sum  of  three  doHars;  and 

^A-  wlien  acting  under  the  order  of  said  Ordinary,  or  other  tribunal,  shall 

remove  any  nuisance,  machinery,  or  mill-dams,  for  which  he  shall  be 

T''p*^5L    ^'  "allowed  such    [compensation  as   is  prescribed   in  section  3G96   of  this 

Code.]     (a.) 


TITLE  XXII. 


OF    IXQUESTS,   AND   PEOCEEDIXGS    TIIEREOX. 


CHAPTER   I. 


INQUESTS,  AND  PROCEEDINGS  THEREON. 


Act  of  182?,  C. 
p.  6o7. 


Section, 

4101.  Jury — how  puraraonecl. 

4102.  Di'fMultinpr  juror?  may  be  fined. 

4103.  ]S^uiubor  of  jury,  etc. 

4104.  .Jury — how  sworn. 

4105.  Oath  of  the  jury. 


Section. 

4106.  Coroner's  charge  to  the  jury,  etc. 

4107.  Witness— how  summoned,  etc. 

4108.  Witness  may  be  recognized. 

4109.  Inquests  to  be  returned  to  Superior  C't. 

4110.  Removal  of  body. 


§4101.  (4030.)  Jury — liow  summoned^  etc.  Whenever  a  coroner  of 
any  county  in  this  State  shall  have  notice  or  be  certified  of  the  death  of 
any  person  within  the  limits  of  the  county  of  which  he  is  coroner,  occur- 
ring under  circumstances  which  make  it  his  duty,  under  the  laws  of  this 
State,  to  hold  an  inquest,  he  shall  make  out  a  precept,  directed  to  any 
constable  of  the  county  where  the  dead  body  is  found  or  lying,  requiring 
him  to  summon  a  jury  of  inquest  composed  of  good  and  lawful  men  of 
sitch  county,  to  appear  before  such  coroner  at  the  time  and  place  men- 
tioned in  the  precept;  which  precept  may  be  in  the  form  following — that 
is  to  say : 


To  any  lavjf  id  constable  of  said  County y  Greeting: 


^SState  of  GeoPvGIa, 

COUXTY. 

"  You  are  required  immediately  to  summon  eighteen  good  and  lawful 
men  of  said  county  to  be  and  appear  before  me,  the  undersigned,  coroner 

of  the  county  aforesaid,  at  in  said  county,  on  the  .. —  day  of 

at  ...  o^Jlock  of  tliat  same  day,  then  and  there  to  inquire  of,  do  and  exe- 
cute all  such   things  as  in  behalf  of  the  State  shall  be  given  them  in 

cliarge  touching  the  death  of  ,  (or  a  person  unknown,  as  the  case 

may  be,)  and  be  you  tlicn  and  therewith  this  ])recept  to  certify  what  you 
Lave  done  in  the  premises,  and  further  to  do  whatsoever  else  may  in 
behalf  of  the  State  be  enjoined  uj)on  you. 

'^  Given  under  my  hand  and  seal   this  the  day  of  ,  in  the 

year  of  our  Lord  Coroneu.  [l.  s.]'' 
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Wlii(!h  precept  shall  be  forthwith  executed  by  the  conHtJible  In  whoHO 
hiiiuls  it  may  t)e  j)lac(!(l  ;  iiud  if  the  .services  of  a  constahUM-annot  be 
€onv(M)iently  o!)taine(],  the  coron(;i'  jnay  siiniinon  the  jury  hirnseif'. 

§4102.  (40ol.)  JJefauUmr/  jurovH  may  hejlaed.  Any  juror  failing  to 
attend  and  serve  on  Huvh  coroner's  in([uest,  aft<;r  being  duly  summoned, 
may  be  fined  l)y  the  coi'oix^r  in  a,  sntn  not  (;x(;eedinti:  tr;n  dollars,  to  be  Act  of  I8i?j,  C. 
levied  and  collected  !)y  excfujtion  issn(3d  by  the  coron(;r,  nnl(;ss  sufh 
defaulting  juror  shall  file  in  tin;  o(li(;e  of  the  Ordinary  a  good  and  suffi- 
cient excuse  for  the  default,  to  be  judged  of  by  the  next  Court  of  Ordi- 
nary held  thereafter. 

§4103.  (4032.)  Number  of  jury,  etc.     Every  coroner's  jury  shall  be 
composed  of  twelve  jurors,  seven  of  whom  shall  be  competent  to  return ^ct  of  I8.>s- '.56, 
a  verdict.     [Except  when  the  deceased  body  upon  which  an  inquest  is  to^'-^''^- 
be  held  is  found  lying:  without  the  cor]X)rate  limits  of  any  city  or  town 
in  this  State:  then,  and  in  that  case,  a  jury  of  six  persons  shall  be  com- 'fK5,  phfi.5. 
potent  to  hold  the  inquest  and  return  a  verdict,  a  majority  of  them  con- 
curring therein.]     (a.) 

§4104.  (4033.)  Oath  of  foreman  and  jury.  The  following  oath  shall 
be  administered  to  the  foreman  of  the  jury  by  the  coroner,  to-wit: 
"You,  as  foreman  of  the  inquest,  shall  diligently  inquire,  and  true  pre- 
sentment make,  on  behalf  of  the  State  of  Georgia,  how  and  in  Avhat 
manner  C  D,  (or  a  person  deceased  unknown,  as  the  case  may  be,)  now^ 
here  lying  dead,  came  to  his  death,  and  of  such  other  matters  relating  to 
the  same  as  shall  be  lawfully  required  of  you  according  to  evidence." 
And  the  remainder  of  the  jury  in  convenient  numbers  at  a  time  shall  be 
sworn  by  the  coroner  as  follows,  to-wit :  "  The  same  oath  which  the 
foreman  of  this  inquest  has  taken  on  his  part,  you  and  each  of  you  shall 
observe  and  keep  upon  your  part.     So  help  you  God." 

§4105.  (4034.)  Charge  of  ccroner  and  j)oivers  of  jury.  The  coroner 
shall  charge  the  jurors  to  declare  of  the  death  of  the  person  upon  whose 
body  the  inquest  is  held,  whether  such  person  died  by  murder,  man- 
slaughter, misadventure,  misfortune,  accident,  or  otherwise;  and  who, 
and  when,  and  by  what  means,  and  in  w^hat  manner ;  and  if  by  murder, 
who  were  principals  and  who  w^ere  accessories;  and  if  by  manslaughter, 
who  ^vere  the  perpetrators,  and  w^ith  what  instrument  the  stroke  or  wound 
was  in  either  case  given;  and  so  of  all  the  prevailing  circumstances  which 
may  come  from  presumption.  And  if  by  misadventure,  misfortune,  acci- 
dent, or  otherwise,  whether  by  the  act  of  God  or  man ;  and  whether  by 
hurt,  fall,  stroke,  drowning,  or  in  any  other  way ;  also,  wdiat  person  was  p.  538. 
present  at  the  death;  also,  from  whence  the  deceased  came,  and  who  he 
was,  and  who  are  his  parents,  relations  and  neighbors ;  also,  who  were 
the  finders  of  the  body ;  also,  whether  he  died  in  the  same  place  the  body 
was  found,  or  elsewhere;  and  if  elsewhere,  who  moved  the  body;  and, 
also,  of  all  the  circumstances  relating  to  said  death ;  and  if  the  deceased 
died  in  prison,  the  coroner  shall  further  charge  the  jury  to  inquire  whether 
he  died  by  hard  usage  there  or  not,  and  if  so  by  whom ;  and  if  the 
deceased  put  an  end  to  his  life,  to  inquire  of  the  manner,  means  used,  or 
instrument  employed,  and  of  the  circumstances  concerning  it ;  and  the 
jury  shall  have  full  and  unrestricted  powers  to  inquire  and  pass  upon  all 
the  matters  and  thina;s  thus  p^iven  them  in  charoe,  and  thev  shall  have 
this  power  even  if  the  whole  or  a  part  of  the  charge  be  omitted. 

§4106.  (4035.)    Witnesses — how  siimmoned.  and  sworn.     The  coroner 
shall  have  full  power  to  issue  subpanias  to,  or  otherwise  to  compel  the 
47 
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nttemlanco  of  witnesses  upon  sueli  inquests,  to  declare  their  knowledge 
tonehing  the  matters  of  inquiry  before  the  inquest,  and  the  coroner  shall 
administer  to  such  witnesses  the  following-  oath,  to-wit :  "The  evidence 
that  you  shall  give  this  inquest  on  behalf  of  the  State  touching  the  death 
of  C  D,  (or  a  person  unknown,  as  the  case  may  be,)  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.     So  help  you  God." 

^107.  (4036.)  Mitncsscs  to  be  recognized.  If  the  inquest  discloses 
fact^  which  lead  or  may  lead  to  the  prosecution  of  any  person  for  the 
Actof  iS'^3  c  ^i^'>^^ii'<^'i^^^'  ^^^*  ^^^^  person  upon  whose  body  the  inquest  is  held,  it  shall  be 
i».  5oi».  '  the  duty  of  the  coroner  to  require  all  witnesses  who  testify  to  facts  mate- 
rial to  the  issues  involved  in  such  ^prosecution  to  enter  into  a  recognizance 
to  appear  and  give  evidence  in  the  Superior  Court  of  the  county  in  which 
the  inquest  is  taken,  against  the  defendant  in  such  prosecution  ;  and  sliall 
also  issue  a  warrant  for  the  arrest  of  the  person  suspected  of  the  homi- 
cide, returnable  as  other  warrants. 

§4108.  (4037.)  Inqidsition  to  be  returned  to  Superior  Court.     The  cor- 
oner shall  commit  to  writing  the  substance  of  the  testimony  delivered 
Act  of  1S23,  c.  before  the  inquest,  and  sliall  return  all  the  papers  and  proceedings  touch- 
^'^  '  ing  the  inquisition  to  the  Superior  Court  of  the  county  in  which  it  is 

taken,  held  next  after  such  inquest. 

§4109.  (4038.)  3Iay  analyze  stomachy  etc.,  for  'poison.     If  the  verdict 

of  the  jury  suggests  that  the  death  was  caused  by  poison,  the  coroner 

Act  of  1850,  c.  shall  have  power  to  cause  an  accurate  examination  of  the  contents  of  the 

stomach  and  intestines,  by  skillful  pliysicians,  and  the  reasonable  expenses 

of  such  examination  shall  be  paid  out  of  the  county  treasuiry. 

§4110.  (4039.)  Body  may  be  removed.     [When  the  deceased  body  lies 
^         .        in  a  place  inconvenient  for  holding  an  inquest,  the  coroner,  or  any  other 
'63,  p.  106.     "  person  under  his  direction^  shall  be  allowed  to  remove  the  body  to  a 
suitable  spot.]     (a.) 


TITLE  XXIIL 

PROCEEDINGS  IN  COURTS  OF  ORDINARY. 


CHAPTER  I. 

PROCEEDINGS    IN    COURTS    OF    ORDINARY. 


Article  1 . — Sessions  and  Adjournments  of  the  Court  of  Ordinary. 

Article  2. — Practice  in  the  Court  of  Ordinary. 

Article  3. — Proceedings  brf  ore  the  Ordinary  for  County  Purposes. 
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Article  1,— 8ef»ion8,  etc.— Article  2.— Practice,  etc. 


ARTICLE  I. 

SESSIONS   AND   ADJOURNMENTS   OF   THE   COTJllT   OF  ORDINAllV. 


Srotton. 
'ini;  WhonhcM. 
4112.  ODicc— wbcro  kept. 


Skotion. 

IJl.'J.  Maybe  fuljourned. 


§411L  (4040.)    When  held.     Tlie  several  Courts  of  Ordw.ary  shall  be  Act  of  1%1-'.S2. 
held  in  each  county  in  this  State,  l^y  the  Ordinary  thereof,  on  the  fir.-jf  • '•^^• 
Monday  in  each  month. 

§4112.  (404L)  Office — where  hept^  and  when  open.  The  said  Ordinary 
shall  keep  his  office  at  the  county  site.  Or  such  other  {)lace  as  may  Ijc 
authorized  l)y  law;  which  office  shall  be  open  for  the  transaction   of  all  .  ,   ^ i^-i  -o 

!•  ^^      '  c^  ^  iii'i  i  •iiiiii       Act  of  Iwl- oJ, 

business  at  all  times,  except  oundays  and  holidays;    but  no  wul  shall  bepy^-       • 
admitted  to  record,  or  letters  testamentary  of  administration  or  guardian- 
ship, or  letters  dismissory,  nor  shall  any  order  for  the  sale  of  real  estate 
be  granted,  except  at  a  regular  term  of  said  Court. 

§4113.  (4042.)  May  be  adjourned.  If,  from  any  circumstance,  the 
Ordinary  should  fail  to  hold  said  Court  at  the  regular  term,  or  at  anv 
adjourned  term,  or  the  business  of  the  Court  requires  it,  said  Ordinary,  p,^^^ 
or  his  deputy  clerk,  may  adjourn  said  Court  to  such  times  as  he  may 
think  proper,  ^jrovided.  such  adjournment  shall  be  entered  on  the  minutes 
of  the  Court, 


ARTICLE  II. 


OF   THE  PRACTICE   IN   THE   COURT   OF   ORDINARY. 


Section. 

4114.  Applications  and  proceedings. 

4115.  The  order — what  it  must  contain. 

4116.  Objections  must  be  in  writing. 

4117.  Proceedings  must  be  filed. 

4118.  Minutes  of  proceedings. 


Section. 

4119.  Docket  of  applications. 

4120.  Docket  of  executors  and  administrators, 

4121.  May  attach  for  contempt. 

4122.  May  appoint  some  one  to  open  Court. 


2424. 


§4114.  (4043.)  Applicationy  notice  and  proceedings.  Every  applica= 
tion  made  to  the  Ordinary  for  the  granting  of  any  order  shall  be  by  peti- 
tion in  writing,  stating  the  grounds  of  such  application  and  the  order 
sought.  If  notice  of  such  application,  other  than  by  published  citation, 
is  necessary  under  the  law  or  in  the  judgment  of  the  Ordinary,  he  shall 
cause  a  copy  of  such  application,  together  with  a  notice  of  the  time  of  Act  of  is59,  pp. 
hearing,  to  be  served  by  the  sheriff,  or  some  lawful  officer,  upon  the  party  '^"'  ' 
or  parties  to  be  notified,  at  least  ten  days  before  the  hearing,  and  an  entry ' 
of  such  service  made  on  the  original.  In  extraordinary  cases,  where  it 
is  necessary  to  act  before  such  notice  can  be  given,  the  Ordinary  shall  so 
direct  the  proceedings  as  to  make  no  final  order  until  such  notice  has  been 
given. 

"In  writing:"  45  Ga.,  459. 

§4115.  (4044.)  Order — what  it  must  contain.  The  order  of  the  Ordi- 
nary shall  always  recite  the  names  of  the  persons  so  notified,  and  the 
compliance  with  the  provisions  required. 

"  Recite  the  names,"  etc. :  45  Ga.,  459.    Davie  vs.  McDaniel,  July  term,  1ST2. 

§4116.  (4045.)  Objections  must  he  in  writing.  AW  objections  or  caveats 
to  an  order  sought  shall  also  be  in  writing,  setting  forth  the  grounds  of 
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Article  3. — Proceediusrs  before  the  Ordinary  sitting  for  county  puvjhksos. 


siioli  cairaf.  The  petition  and  caveat  shall  be  amendable  at  all  times  and 
in  every  particular. 

§4117.  (^404().)  rrocccdiugs  must  be  filed  and  recorded.  The  proceed- 
ings shall  always  be  kept  of  file,  and  whenever  the  order  is  granted  the 
jH'ooeedings  shall  be  recorded  in  a  book  to  be  kept  for  that  purpose,  for 
^\•h^eh  the  (Ordinary  shall  receive  the  same  fees  as  are  allowed  clerks  of 
the.  Superior  Court  for  similar  services. 

§4118.  (4047.)  JL'mUes  of  proceedings.  The  Ordinary  shall  keep  a 
regular  book  of  minutes  of  the  proceedings  of  his  Court,  on  which  he 
sliall  outer  all  the  applications  refused  as  well  as  those  granted. 

§4119.  (4048.)  Docket  of  aj^plications.  He  shall  keep  a  docket  of  all 
apj>lications  and  causes  pending  in  his  Court,  which  shall  be  regularly 
contiuued  from  tenn  to  term  until  the  final  disposition  thereof. 

§4120.  (4049.)  Docket  of  retunis.  He  shall  also  keep  a  docket  of  all 
the  executors,  administrators,  guardians,  and  trustees  who  are  liable  to 
make  returns  in  his  Court,  with  regular  entries  of  their  returns,  and  of 
such  as  have  failed  to  make  returns  as  required  by  law  and  the  order  of 
the  Court. 

§4121.  (4050.)  J/az/  attach  for  contempt  The  Ordinary  shall  have 
power  to  enforce  obedience  to  all  lawful  orders  of  his  Court,  by  attach- 
ment for  conteuipt,  in  the  same  manner  as  a  Court  of  equity  may  do. 

§4122.  (4051.)  May  have  Court  opened  by  appointee.  [The  Ordinary 
if.  oc.*^  ^^  ^  '  may  ap])oint  some  fit  and  proper  person  to  open  and  adjourn  his  Court, 
in  the  absence  of  an  officer  to  do  so.]     (a.) 

[The  law  from  section  (4052)  to  (4057,)  inclusive  of  both,  repealed  by 
Constitution  of  18G8,  Article  V.,  section  14.] 


12529. 


JS32. 


ARTICLE  III. 


PEOCEEDINGS  BEFORE  THE  ORDINARY  SITTING  FOR  COUNTY  PURPOSES. 


Section. 
412.'];.  Api)licfitions. 

4124.  Docket  imist  be  kept. 

4125.  Notice  ofproeeedin;|S. 

4126.  Minutes  of  proceedings. 


Skctton. 

4127.  Jury  fees — when  paid  to  treasurer. 

4128.  May  punish  contempts. 

4129.  Amendments. 


§4123.  (4058.)  Applications  and  objections  must  he  in  writing.  All 
applications  for  j^roceedings  before  the  Ordinary,  sitting  for  county  pur- 
po.-X'S,  shall  be  by  petition  in  writing,  which  shall  plainly  and  distinctly 
set  forth  the  grounds  of  the  j)roceedings  desired,  and  in  like  manner,  all 
objections  to  said  proceedings  shall  be  in  writing,  which  shall  fully  set 
forth  the  grounds  of  objection. 

§4124.  (4059.)  Docket  must  he  hepjt.  Said  Ordinary  shall  cause  a 
docket  to  be  kept  in  which  shall  be  entered  all  motions  and  ap])lications, 
Avhicli  shall  be  called  and  disposed  of  in  the  order  in  Avhich  they  stand 
u]K)n  tiie  dof;ket,  unless  the  ends  of  justice  require  a  different  course. 

54125.  (40()0.)  Notice  of  proceedings.  When  individuals  are  to  be 
affected  by  any  order  or  judgment  of  said  Ordinary,  such  individuals 
shall  have  reasonable  notice  of  the  time  and  place  of  hearing. 

§4120.  (4001.)  Minutes  of  proceedings.  Said  Ordinary  shall  cause  to 
be  kept  a  minute  of  the  proceedings. 

§4127.  (4062.)  Jury  fees — Jiow  collected  and  disposed  of.     For  each 
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Article  1,— Justices'  Courts— when  and  where  held. 


doorcc  or  verdict  in  the  Sij[)orior  Court,  the  jury  fco  sluill  ho  tliroo  ^^^>1- y^^^.^f  i7<^2  ^ 
lars,  and  for  each  (;onf(!S.sioM  of  iiid'rrrK'nt,  one  dollar,  to  \)(i  tax(;d  in  thep. -'>.   A':t  of 
h\\[  oi'(;()sts,  and  when  collected,  shall  he  paid  into  the  county  trea.surif;.s  Act'of''i'j:U  o'. 
respectively.  p.«i6'>. 

§4128.  (40G3.)  Contemptfi,  ho7jj  punished.  The  said  Ordinary  shall 
liave  power  to  punisli  for  (contempts,  under  the  sarne  ruh'S  and  re;^ula- 
tions  as  are  provided  for  other  Courts. 

§4129.  (40G4.)  Amendments,  Amendments  shall  he  allowed  as  pro- 
vided in  other  Courts. 

(JknkraIj  Notk. — The  prnctico  which  obtiiina  under  the  civil  ;inf]  canon  law,  and  not  that 
whieh  bolonj2,-s  Jo  iho  couiiMon  law  pro[)or,  as  (^ontradistinf^nishcl  from  th'"-e  systrTn-i,  inu-it  \>rf:- 
vail  in  our  Courts  of  Ordinary ;  and  also  in  our  Superior  Courts  Avhen  sittinff  on  appeals  from  tho 
Courts  of  Ordinary :  14  (ia,.,  307.  In  conducting  husin(!ss  before  our  (!ourts  of  Ordinary,  or  in  th^j 
Su|)erior  Courts  when  sitting?  on  appeals  from  the  Ordinary,  the  strictness  ia  necessary  which  is 
observed  in  the  common  law  Courts:  18  Ga.,  473. 


TITLE  XXIY. 


OF  PEOCEEDINGS  IN  JUSTICES'  COURTS. 


CHAPTER  I. 


OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 


Article  1.- 
Aeticle  2.- 
Article  3.- 
Article  4.- 
Article  5.- 
Article  6.- 
Article  7.- 
Article  8.- 
Article  9.- 
Article  10.- 
Article  11.- 


-Justices^  Courts^  lohen  and  where  Held. 

-Jurisdiction  of  Justices^  Courts. 

-Commencement  of  Suits — Service  of  Summons. 

-Pleas  and  Defenses. 

-Ev  idence —  Witnesses — Interrogatories, 

-Trial  and  Judgment, 

-Ap2?eals. 

-Claims  and  Trial  their  of. 

-Final  Judgment  and  Execution. 

-Justices^  Courts  may  Rule  Constables,  etc. 

-Levy  and  Sale  under  Fi.  Fas.  from  a  Justice's  Court. 


ARTICLE  I. 


justices     courts — WHEX   AND  WHERE   HELD. 


Srction. 
4130.  When  held. 


SKCTioy. 
4131.  Where  held. 


Act  of  ISoS.  p. 

§4130.  (4065.)  When  held.  The  Justices'  Courts  of  this  State  mav  be  Ta",  const,  of 
held  [at  any  time  the  Justice  may  designate,  for  the  trial  of  such  cases  ^^^^  ^e!? '  e^^^ir^  '^ 
he  has  jurisdiction  to  hear  and  determine.]     (a.)  {459. 
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Article  2— Jurisdiction  of  the  Justices*  Courts. 


§4131.  (4066.)  Court,  where  held.  Tho  Justices'  Court  shall  be  held 
at  a  place  in  each  militia  district  as  nearly  central  as  convenience  will 
admit. 


ARTICLE  II. 

JURISDICTION   OF   THE   JUSTICES^   COURTS. 


SECTioy. 
4132.  Jurisdiction. 

41^1.  Xotos  for  tin?  same  consideration. 
4VM.  Residence  necessnry  for  jurisdiction. 
4135.  Co-obligors  iu  different  districts,  etc. 


Secttox. 
413t).  Justice  being  a  party — how  sued. 

4137.  When  suit  is  in  adjoining  district. 

4138.  Malcer  and  indorser — how  sued. 


fa^  Const,  of  HI  32.  (40(37.)  Jiisticcs\'jiirisclicfion.  [The  Justices  of  the  Peace  shall 
Sc?.'(5^"'^'  have  jurisdiction  in  all  civil  cases  where  the  principal  sum  claimed  does 
g44<5.  not  exceed  one  hundred  dollars.]     (a.) 

See  notes  to  section  446. 

Actofisii.  c.  §4133.  (4068.)  Suits  on  sex^eral  notes  for  same  debt.  The  Justices' 
fsi'^^c.  pflvt'if  Courts  shall  have  jurisdiction  of  all  suits  brought  on  two  or  more  prom- 
Act  of  1S42  c.  issorv  notes,  or  other  evidences  of  debt  not  exceedino;  one  hundred  dollars 

p.  (»^.    Act  of         .".-',  ,  ,         .  ,  ,  ^     .        p  T     , 

iS5o-*56.  p^  2o4. principal  eav^n,  although  given  between  the  same  parties  tor  one  and  the 
in. °       <,p.  gr^i^j(_.  debt  or  consideration. 

^^-  [Section  (4069.)  Superseded  by  Constitution  of  1868,  Article  Y.,  sec- 

tion 6.] 

§4134.  (4070.)  Ten  days^  resldenGe  gives  jurisdiction.  Ten  days'  resi- 
dence of  a  party  within  a  militia  district  shall  be  sufficient  to  give  the 
Justice's  Court  of  such  district  jurisdiction  of  suits  against  hiiji. 

§4135.  (4071.)  Co-obligors  sued  hi  either  distriet.  When  a  bond,  note, 
bill,  open  account,  or  other  evidence  of  debt  shall  be  against  several  per- 
sons, residing  in  different  counties  or  districts,  the  plaintiff  shall  have 
his  option  to  bring  suit  on  such  demand  in  either  of  such  counties  or  dis- 
tricts. 

§4136.  (4072.)  If  Justice  of  the  Peace  is  a  party.  In  all  cases  in 
which  a  Justice  of  the  Peace  is  a  party,  the  suit  may  be  brought  in  the 
Justice's  Court  nearest  to  the  residence  of  the  defendant  in  the  county,  or 
in  the  district  where  the  defendant  resides,  at  the  option  of  the  plaintiff*. 

§4137.  (4073.)  When  adjoining  district  has  jurisdiction.  In  cases 
provided  for  in  section  4136,  the  Justice  of  the  Peace  in  the  adjoining 
district  may  issue  summons,  and  proceed  against  the  defendant  in  the 
same  manner  as  if  the  defendant  Avere  a  resident  of  such  adjoining 
district. 

§4138.  (4074.)  Suit  against  maker  and  indorser — where  brought.  The 
maker  and  indorser  of  a  ]:>romissoiy  note  or  other  evidence  of  debt,  not 
exceeding  one  hundred  dollars  principal,  may  be  sued  in  the  district  of 
the  maker's  residence,  and  the  indorser  may  be  served  with  process  in  the 
same  manner  as  that  prescribed  in  the  case  of  joint  contractors. 


Act  of  1811,  C. 
p.  044. 


2455. 


2450. 


2450. 
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Article  3.— Commencement  of  8uit«,  «ervice,  etc. 


ARTICLE  III. 


COMMENCEMENT  OF  «U1T.S,   .SERVICE,   ETC. 


Section. 

4139.  Suits— how  broupht. 

4140.  Whiit  i?  cornnicticcmont  of  Ruit. 

4141.  Summons — liow  dntod  Jtrid  served. 

4142.  Who  may  serve  the  summons. 

4142.  (a.)  What  officer  may  serve  co-obligors. 


Skction. 
411.'').  How  Hummon.H  in  to  be  returned. 

4144.  ]*rof;(!(;dir)Ks  uniform. 

4145,  I>;iil  in  .Justices' Courts. 
4140.  l*!i,rties  iniiy  settle  ejises. 

4147.  Justices  and  constables  Kive  receipt. 


§4139.  (4075,  4076.)  Suits — how  commericed.     [All  suits  before  Jus- 
tices of  the  Peace,  and  Notaries  Public  who  are  ex-officio  Justices  of  the^^^^^^  ^j^^^  ^ 
Peace,  shall  be  commenced  by  written  summons,  which  shall  be  issued  p.  ^>'/^.  Act  of 
and  signed  by  the  Justice  of  the  Peace  or  Notary  Public  of  the  district      •   •  •  ^  • 
in  which  the  suit  is  brought,  and  shall  be  directed  to  any  lawful  consta-[fJ'i3i;''{^2!^' 
ble  of  the  county  in  which  the  suit  is  commenced,  commanding  the 
defendant  to  appear  at  the  time  and  place  of  trial,  which  time  and  place 
shall  be  specified  in  said  summons.]     (a.) 

§4140.    What  is  commencement  of  suit.     [The  date  of  the  issuing  of  the  ^^j  ^^^^g  of  is68, 
summons  shall  be  considered  the  commencement  of  the  action.]     (a.)        p-  132. 

§4141.  (4077.)  Summons — ho2o  dated  and  served.  [All  summonses 
shall  bear  date  fifteen  days  before  the  time  of  the  trial  of  the  cause,  if  the 
amount  is  under  fifty  dollars,  and  shall  bear  date  twenty  days  before  the 
time  of  trial,  when  the  amount  is  over  fifty  dollars,  and  shall  be  served  ^.^  -.^^ 
upon  the  defendant,  either  by  giving  him  a  copy  of  the  same  in  person,  p.  ik. 
or  by  leaving  such  copy  at  his  usual  and  most  notorious  place  of  abode, 
at  least  ten  days  before  the  time  of  trial.]     (b.) 

§4142.  (4078.)  Summons — by  whom  served.     The   summons  may  be 
served  by  the  constable  of  the  district  in  which  the  suit  is  commenced,  or 
if  there  be  no  such  constable,  or  if  he  be  a  party  to,  or  interested  in  the 
case,  such  summons  may  be  served  by  any  constable  of  the  county,  [and  p^^^g^  ^^jj^  of 
it  shall  be  lawful  for  any  constable  of  the  several  counties  of  this  State  i'^'^.  p-  ■^"• 
to  execute  and  return  any  process  issued  by  a  Justice  of  the  Peace  or(c^  ActofiS69, 
Notary  Public  of  said  counties,  but  he  shall  return  the  said  process  to  a  ^* 
Justice  of  the  Peace  residing  in  the  militia  district  where  the  defendant 
or  defendants  resided  at  the  time  of  issuing  said  process.]     (c.) 

Proof  that  defendant  was  served :  9  Ga.,  471 ;  12  Ga.,  425 ;  14  Ga.,  36.  How  served :  9  Ga.,  471. 
Entry  of  service :  lb. 

§4142.  (a.)  (4079.)  In  case  of  co-obligors.  In  cases  where  suit  is 
brought  against]  oint  obligors  or  jointpromissors,or  other  joint  debtors,  and 
in  cases  where  the  Justice  of  the  Peace  is  a  party,  and  in  cases  where  there  ^^^• 
is  no  Justice  in  the  district  of  the  defendant's  residence — in  all  these  and 
like  cases,  the  constable  of  the  district  in  which  suit  is  broiiglit  may  serve 
all  processes,  on  all  the  parties,  and  do  all  other  legal  acts  required  of 
him  in  the  progress  of  such  suit,  in  any  district  of  the  county. 

§4143.  (4080.)  Summons  raust  be  filed  and  'kept.  The  officer  serving 
the  summons  shall  return  the  original,  with  his  entry  of  service  thereon, 
to  the  Justice  of  the  Peace  before  whose  Court  the  suit  is  pending,  and 
the  Justice  shall  file  and  preserve  the  said  original  summons  with  the 
other  papers  appertaining  to  his  office. 

§4144.  (4081.)  Proceedings  to  be  unifonn.     The  proceedings  of  the 
Justices'  Courts  shall  be  uniform  throughout  the  State,  unless  otherwise  p.Vs.  ^  ''    ' 
provided  for,  and  each  Justice  of  the  Peace  shall  keep  a  fair  and  legible 
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IkX'ik  of  ontiy  of  all  civil  proceedings  had  before  him  for  the  recovery  of 
debts. 

[Sec^tiou  (4082.)  Repealed  by  Constitution  of  1868,  Article  A^.,  sec- 
tion G.] 

§4145.  (4083.)  7?(7/7  in  Justices'  Courts.  The  Justices'  Courts  shall 
liave  power  and  authority  to  hold  to  bail  for  all  debts  within  their  juris- 
diction and  to  enforce  the  liability  of  bail  under  the  same  rules  and  regu- 
lations as  those  which  prevail  on  that  subject  in  the  Superior  Courts; 
and  when  a  bail  process  is  placed  in  the  hands  of  a  constable  against  one 
Avho  is  moN'ing  about  from  one  district  to  another,  such  constable  may 
follow  such  itinerant  defendant,  and  serve  the  process  in  any  district  in 
the  county. 

§4146.  (4084.)  Parties  may  settle  cases.  Any  case  in  the  Justice's 
Act  of  1811,  c.  Court  may  be  settled  at  any  time  by  the  parties,  upon  payment  of  the 
^•^'^"  costs  which  have  accrued  up  to  the  time  of  such  settlement. 

§4147.  (4085.)  Justice  must  receipt  for  claims.  Whenever  any  claim 
is  given  to  a  Justice  of  the  Peace  or  constable  for  collection,  such  Justice 
or  constable  shall  p'ive  a  receipt  therefor,  and  Avhen  the  money  is  collected, 
p.  650.  "''  '  such  Justice  or  constable  shall  pay  the  same  to  the  plaintiff,  his  agent,  or 
attorney,  unless  there  be  conflicting  claims  for  the  money,  in  which  case 
the  question  shall  be  decided  at  the  first  Court,  unless  a  continuance  be 
had  according  to  law. 


ARTICLE    lY. 

PLEAS   AND   DEFENSES. 

Skctiox.  I  Section. 

4148.  Defenses  same  as  in  Superior  Courts.         |     4149.  Non  est  factum  and  dilatory  pleas. 

§4148.  (4086.)  Defendant  may  plead  as  in  Superior  Court.  The 
defendant  may  appear  at  the  time  and  place  specified  in  the  summons 
served  upon  him,  and  plead  any  matter  of  defense  to  the  action,  which 
would  be  allowed  to  suits  in  the  Superior  Courts. 

§4149.  (4087.)  Dilatory  pleas,  and  non  est  factum.    All  dilatory  pleas 

must  be  filed  in  the  first  instance,  unless  the  fiiilure  to  do  so  is  shown  to 

Act  of  1811,  c.  be  the  result  of  unavoidable  cause;  and  all  dilatory  pleas,  and  pleas  of 

^'     '  non  est  factum  must  be  verified  by  the  affidavit  of  the  defendant  at  the 

time  of  filing  the  same.  ' 


ARTICLE  Y. 


EVIDENCE. 


Section.  Section. 


415^).  Best  evidence  must  be  produced. 
4151.  Account  against  moving  party. 


4152.  Witnesses  compelled  to  attondiince, 

4153.  Testimony  taken  by  commission. 


§4150.  (4088.)  BeM  evidence  required.     In  all  cases  in  the  Justices' 
t'^lil.  ^^^^'  ^'  Courts  of  this  State,  the  best  evidence  the  nature  of  the  case  will  admit 
of  shall  be  required. 
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Ar(,if;lo  C— Trial  and  juflffinent. 


Act  of  im.c. 


§4151.  (4089.)  Accounts  (u/aind  non-rr'sldenlfi,  hov)  proven.  Whoro  suit 
is  brouij^lit  upon  an  otK'n  ax;(H)iint,  n^ninsi  n  fuirty  wlio  luis  r(trn(}V(<\  from 
the  county  in  whic^Ii  the  debt  wjis  eontnielcd,  or  who  resides  out  of*  ilift?,!'^,!?.  'aci  of 
county  in  which  the  de})t  was  contrac^ted,  sueh  account  must  be  proved  \)y  AS\!nHii%'. 
the  written  affidavit  of  the  T)laintiir;  and  when  so  proved  shall  be  roceiv(.-d  {'•^'*'-  ,Actof 
in  evidence  as  it  it  was  ])rov(!d  in  open  (..ourt.  ?severtri(;IesH^  ir  tne 
defendant  will  file  his  written  affidavit  denyin<^  tlu.-  justice  and  fairness  of 
the  whole  or  any  part  of  such  account,  the  Court  shall  not  give  judgment 
in  favor  of  the  plaintiff  for  that  part  of  the  account  so  denied  and  con- 
troverted, unless  sup[)orled  by  other  })roof 

On  Act  of  1842:  13  G;i.,  21().  AVhiit,  iiccouiits  rruiy  he  so  proven  :  30  Gu.,  8.  Must  be  proved  by 
oral  testimony:  30  Ga.,  S'A.    Party  subject  to  cross-examination  :  Jh. 

[Sections  (4090,)  (4091,)  (4092,)  repealed  Ijy  Act  of  ]f>th  Februarv, 
1873.] 

§4152.  (4093.)  Witness  may  he  subpoenaed.  Either  one  of  the  Jus- 
tices of  the  Peace  of  the  district  in  which  a  suit  is  pending,  may  issue  a 
subpoena,  directed  to  any  witness  whose  testimony  may  be  desired  by 
either  party  in  any  case,  which  subpoena  shall  be  served  on  the  witness 
three  days  before  the  day  of  the  trial. 

§4153.  (4094.)  Testimony  may  he  tahen  by  interrogatories.     Testimony 
may  be  taken,  and  brought  into  Court  by  interrogatories  and  commission,  ^^^  ^f  ^c-n,  c. 
in  any  case  pending  in  the  Justices^  Court,  under  the  same  rules  and  reg-  f^-*^^^  ^^?\-^ 
ulations  which  prevail  on  that  subject  in  the  Superior  Court,  except  that  Act  of  iioo,  p'. 
the  interrogatories  shall  be  filed  with  the  Justice  of  the  Peace  instead  of  '' 
the  clerk,  and  the  notice  required  shall  be  five  days  instead  of  ten,  after 
the  expiration  of  which  the  Justice  shall  issue  a  commission,  which  shall 
be  executed  as  provided  for  in  the  Superior  Courts. 


ARTICLE  YI. 


TRIAL   AND   JUDGMENT. 


Skctiov. 

4154,  The  first  term  shall  be  trial  term. 

4155.  Cases  may  be  continued  one  term. 


Section. 
4156.  Justices  to  give  judgment. 


§4154.  (4095.)  Cases,  when  tried.     [All  cases  before  a  Justice  of  the  (a^  Const,  of 
Peace  stand  for  trial  at  the  time  and  place  designated  in  the  summons,  |^^f'j^*^3au4-\ 
and  shall  be  then  and  there  tried  unless  continued  according  to  law.]  (a.)  -j\':/^  ^^  i^^->  p- 

§4155.  (4096.)   Continuances.     [If  either  party  is  not  ready  for  trial 
at  the  time  and  place  designated  in  the  summons,  the  Justice  or  commis- (b^ Acts  ofis^s, 
sioned  Notary  Public  may  continue  the  case  upon  a  sufficient  legal  show-  ^'  '^^-' 
ing,  for  such  reasonable  time,  not  exceeding  ten  days,  as  he  may  appoint. 
But  neither  party  shall  be  entitled  to  more  than  one  continuance,  unless 
it  be  for  providential  cause.]     (b.) 

§4156.  (4097.)  Justice  to  give  judgment.  When  cases  are  tried,  the 
Justices  of  the  Peace  shall  render  judgment  therein  according  to  the  law 
and  the  facts  of  each  case,  and  such  judgment  shall  be  enforced  bv  exe- 
cution^ unless  prevented  by  appeal  or  other  lawful  means. 
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ARTICLE  YII. 


APPEALS. 


,'  4157.  Appeals— when  ami  how  entered. 

.  (4008.)  Appeals — when  and  how  entered.    [Eitlior  party  being 

ui^.         itxi  Avith  the  judgiueiit  of  the  Justice  of  the  Peace  or  Notary 

^'JjjJ'/ ^^^^' ^' Public,  and  upon  all  confessions  of  judgment,  provided  the  amount 

.  ,^  claimed  in  said  suit  is  over  fifty  dollars,  may,  as  a  matter  of  right,  enter 

P._i3i.  Acts  oi" an  appeal  from  said  judgment,  within  four  days  (exclusive  of  Sundays) 

b.-,p.  &.         after  the  rendition  of  such  judgment  under  the  same  rules,  regulations, 

restrictions  and  liabilities  as  are  provided  on  the  subject  of  appeals  in 

Part  III.,  Title  Y.  of  this  Code.]     (a.) 

An  appeal  thns  entered  upon  the  minutes  of  the  Justice's  Court  is  sufficient';  "I  stand  security 
on  the  appenl  of  the  above-stated  case,"  the  case  being  stated  and  the  name  of  the  party  signed 
thereto  :  30  Ga.,  3i'S.  See,  also,  Skalowski  vs.  Witnowski,  July  term,  1872.  As  to  certioraris  from  : 
see  notes  on  that  title. 

[Section  (4099.)  Repealed  by  Constitution  of  1868,  Article  Y.,  sec- 
tion 6,  clauses  2  and  3.] 


ARTICLE  YIII. 


CLAIMS,  GARXISHMEXTS,  AND  OTHER   ISSUES  IN  THE  JUSTICES    COURTS. 


Sectiox. 
415'^.  Claim,  affidavit,  and  bond._ 
4159.  Claim — where  and  when  tried. 
41G0.  Continuance  of  claim  cases. 


SECTioisr, 
4061.  Practice  in  garnishments. 

4162.  Traverse  and  proceedings! 

4163.  Illegality — how  tried. 


§4158.  (4100.)   Claims — ivhen  and  how  interposed.     [When  an  execu- 
(a)  Acts  of  ises,  tion  rendered  by  a  Justice  of  the  Peace  or  Notary  Public,  who  is  ex  officio 

p.  131.  -  —  ''   -  '  ^ 


Act  of  1811.  C. 
p.  612.  Act  of 
1814,  C.  p.  647. 


Justice  of  the  Peace,  shall  be  levied  upon  personal  property  which  is]  (a) 
claimed  by  any  person  not  a  party  to  the  execution,  the  claimant,  his 
agent,  or  attorney,  shall  make  oath  that  the  property  levied  on  is  the 
right  and  property  of  the  claimant,  and  shall  also  give  bond  and  security 
in  double  the  amount  of  the  execution ;  which  bond  the  levying  officer 
is  empowered  to  take,  payable  to  the  plaintiff  or  assignee  of  the  execu- 
tion, as  the  case  may  be,  with  condition  to  pay  all  costs  and  damages 
which  the  said  plaintiff  or  assignee  may  sustain,  in  case  it  shall  appear 
that  such  claim  was  frivolous  and  intended  for  delay  only ;  which  bond, 
on  Ijreach  of  the  condition  thereof,  shall  be  recoverable  in  any  Court 
having  cognizance  of  the  same. 

§4150.  (4101.)  Claims — lohen^  v)here  and  how  tried.  When  the  claim 
affidavit  is  made,  and  the  bond  given,  as  directed  in  the  preceding  sec- 
tion, the  constable  shall  postpone  the  sale  of  the  property,  and  return  the 

t^m^"^^^'^'  Papers  to  the  [Justice  of  the  Peace  or  Notary  Public  who  issued  the  exe- 
cution; and  it  shall  be  the  duty  of  such  Justice  or  Notary  Public  to  cause 

0))  Acta  of  1868,^"  issuc  to  be  made  up,  and  to  try  the  right  of  property  according  to 

pp.  131, 132.      law  :  Provided,  that  no  claim  shall  be  tried  by  a  Justice  of  the  Peace  or 
Notary  Public  until  five  days'  notice  shall  have  been  given  to  the  plain- 
tiff in  execution  and  the  claimant,  of  the  time  and  place  of  trial.]  (b.) 
§4160.  (4102.)  Continuance.    Upon  good  cause  shown,  on  oath,  a  claim 

P.&42.       '   '  ca.se  may  be  continued  one  time  })y  each  party,  and  no  longer. 
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Ar+ioi'!  0.— Fin'il  ''Klrrn^nt  nnfl  execution. 


§4101.  Practice  in  f/arninhmcML  [  Wlicn  process  of*  garnisljrncnt  is 
sued  out,  r(;turna!)lc  to  any  Justiecs's  (Jourt,  and  served  upon  tfie  ^ar- 
iiisheGj  it  shall  be  the  duty  of  the  j^arnlshec;  to  answer  within  ten  days 
from  the  day  of  service,  and  in  ease  of  fiiilure  so  to  answer,  the  Justieo 
of  the  Peace  shall  enter  a  default  a^i-aint  the  Lcarnishee,  and  shall   enter  ,  ,  .      ,^,, 

•     1  L  '      1'  /•  i-i  1    •    .ui'  •      i.^\  -i  X-  I  ^i)  Act  of  24th 

up  judgment  m  lavor  or  the  plaintilr  a<^ainst  the  garnishee,  lor  sue-h  an  Feb.,  W73. 

amount  as  may  have  been  obtained  by  judgment  against  the  defendant, 
or  for  such  amount  as  may  th(ireafter  be  reeoverecl  in  the  pending  suit 
after  judgment  obtained.  And  when  the  garnishee  a})j)ears,  and  answers 
that  he  is  indebted  to,  or  has  effects  in  fn's  hands  belonging  to  the  defend- 
ant, the  Court  shall  proceed  as  prescribed  in  section  3221J  oi'  this  Code.] 

(^•) 

§4162.  Traverse  of  answer,  and  proceedings  thereon,  [If  the  plaintiff 
in  such  suit  desires  to  traverse  the  answer  of  the  garnishee,  he  shall  d(j  so 
within  ten  days  after  the  same  is  filed  and  not  after,  and  if  such  traverse 
is  filed,  it  shall  be  the  duty  of  the  party  filing  the  same,  within  five  ^^^Y^  (\^)  p^^.^  ^^  o\xh. 
thereafter,  to  give  written  notice  to  the  opposite  party  in  interest,  or  his  Feb.,  i^n," 
attorney,  of  the  time  of  hearing  the  issue  formed  upon  the  same,  which 
shall  be  appointed  by  the  presiding  Justice,  and  shall  not  be  less  than 
ten  days  after  the  filing  of  such  traverse.]     (b.) 

§4163.  Illegality,  how  tried.  [When  an  issue  is  made  by  an  affidavit 
of  illegality,  as  now  provided  for  by  law,  and  returned  to  any  Justice's 
Court  in  this  State,  it  shall  be  the  duty  of  the  Justice  of  the  Peace  to 
assign  a  day  for  the  trial  of  the  issue,  which  shall  be  within  ten  days 
from  the  date  of  the  return  of  the  papers,  and  if  the  parties  are  not  ready  ^c)  Act  of  24th 
for  trial  at  the  time  assigned,  the  Justice  of  the  Peace  may,  for  good  ^  " 
cause  shown,  continue  the  cause  to  some  other  day,  not  exceeding  ten 
days.]     (c.) 


AKTICLE  IX. 


FINAL  JUDGMENT   AND   EXECUTION. 


Section. 
4164:.  Dignity  and  lien  of  judgments. 

4165.  Judgment  against  securities  as  such. 

4166.  Judgment  in  cases  of  set-oiF. 


Section. 

4167.  Staj- of  execution. 

4168.  If  defendant  be  insolvent. 


§4164.  (4103.)  Dignity  and  lien  of  judgments.     All  judgments  that 
may  be  obtained  in,  and  executions  issued  from,  the  Justices'  Courts  shall  ^^^  ^^  ^^^^  q 
bear  equal  dignity  with  judgments  obtained  in,  and  executions  issued  p- 645. 
from,  the  Superior  Courts,  and  shall  bind  all  the  property  of  the  defend- 
ant, and  his  securities,  if  any,  (except  such  as  is  exempt  by  law,)  from  the 
date  of  such  judgment  until  the  same  is  fully  satisfied. 

§4165.  (4104.)  Judgment  and  execution  against  securities.   ^Yhere  suit 
is  brought  against  joint  obligors  and  joint  promissors,  and  any  one  or  more 
of  them  shall  make  it  satisfactorily  appear  to  the  Court  that  he  signed  the 
contract  sued  on  as  security  only,  and  was  not  interested  in  the  consider- .^  of  isii  c 
ation  thereof,  the  Court  shall  enter  up  iudo-ment  and  award  execution  p.  645.  Act'  of 
against  such  party  as  security;  and  when  the  execution  shall  be  satisfied  "   '    •   • 
by  such  security  out  of  his  own  money  or  property,  he  shall  have  the 
right  to  control  such  judgment  and  execution  for  the  purpose  of  remuner- 
ating himself  out  of  the  property  of  the  principal  in  the  same  manner  that 
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stvllr^tio^  oil  stayof  oxooiition  may  do:  Providcil,  the  jiidgraent  and  execu- 
tion shall  also  be  against  sueh  principal. 

J^416G.    (4105.)   Judgments  in  cases  of  set-off.     When   the  defendant 
pleads  and  establishes  a.  set-off  greater  than  the  demand  of  the  i)laintiffj 
the  Conrt  shall  render  judgment  in  favor  of  the  defendant  against  the 
Aotofisii.  c.  plaint  ill'  for  the  excess  or  balance  over  and  above  the  demands  of  the 
fjki.'c.  p.*^Go!i.  plaintilf,  unless  sueh  balance  exceeds  the  sum  of  fifty  dollars  principal, 
in  which  event  the  set-off  of  the  defendant  shall  be,  by  the  judgment  of 
the  Court,   credited  with  the  amount  of  the  demand   established   and 
proven  by  the  plaintitf — and  the  plaintiff  in  stich  case  shall  pay  the  cosls. 
§4167.  (410G.)  How  execution  may  be  stai/ed.     When  final  jtidgment 
is  rendered  in  the  Justice's  Court,  the  party  against  whom  the  judgment 
is  rendered,  at  any  time  within  four  days  after  the  judgment  shall  have 
the  right,  b}'  paying  all  the  costs  which  have  accrued,  and  giving  good 
and  suliicient  security  for  the  princi])al  and  interest  involved  in  the  case,  to 
stay  the  execution  for  sixty  days,  if  the  judgment  is  for  more  than  thirty 
dollars  principal;  and  if  the  judgment  he  for  thirty  dollars  principal,  or 
under  that  sum,  the  execution  shall  be  stayed  for  forty  days,  and  when 
i..  t\u.  Act  of  the  time  for  which  the  execution  is  so  stayed  has  expired,  execution  shall 
Act  oFi&sVfp.'  issue  against  the  party  and  his  security  on  stay  for  the  amount  of  the 
^1^-  judgment.     In  case  any  person,  after  being  summoned  on  any  complaint 

for  debt  in  a  Justice's  Court,  shall,  before  the  sitting  of  such  Court, 
remove  out  of  the  district,  such  Court  may,  nevertheless,  give  judgment 
against  him ;  and  if  any  person  shall,  after  judgment  of  such  Court, 
remove  out  of  the  district  or  county,  or  holds  property  in  a  ditlerent  dis- 
trict or  county,  before  satisfaction  is  made,  such  Justice  may,  in  either 
case,  issue  execution  against  such  person ;  which  execution,  being  backed 
by  any  Justice  of  the  county  where  such  person  resides,  or'  where  hi^ 
property  may  be  found,  may  be  levied  by  any  constable  of  said  county, 
and  the  after  proceedings  shall  be  the  same  as  provided  in  other  cases  of 
levy  and  sale,  by  virtue  of  executions  from  Justices'  Courts. 

§4168.  (4107.)  When  plaintiff  liable  for  costs.  When  an  execution 
issued  from  a  Justice's  Court  shall  be  returned  by  the  proper  officer,  with 
an  entry  thereon  that  there  is  no  property  of  the  defendant  out  of  which 
satisfaction  of  the  execution  can  be  made,  the  plaintiff  in  execution  shall 
p.^iif '^^^^'  ^*  ^^^  bound  and  liable  for  the  costs  due  thereon;  and  if  the  plaintilf,  upon 
being  notified  of  the  return  and  the  costs  being  demanded  of  him,  shall 
fail  or  refuse  to  pay  sttch  costs,  execution  therefor  may  issue  against  such 
plaintiff. 

General  Xotr.— Payment  of,  by  Justice  of  the  Peace:  2  Kelly,  53.  Entry  of  "no  person- 
alty:" 6  Ga.,  188;  9  Ga.,  32.5.  Need  not  show  jurisdiction  on  face:  15  Ga.,  343.  Revival  of  dor- 
mant judgment:  15  Ga.,  435. 


ARTICLE  X. 

justices'  courts  may  rule  their  constables,  punish  defaulting 
witnesses,  and  punish  contempts. 


Secttov. 

4169.  Liability  of  constable  for  misconduct. 

4170.  Constable  may  be  ruled. 


Skctton. 
4171,  Witnesses  failing  to  attend. 


At  fisii  c        §'ll^^-  (4108.)  Liability  of  constable  for  misconduct.    If  any  constable 
p.  646.       '   '  shall  fail  to  execute  and  return  any  process  placed  in  his  hands,  or  shall 
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fail  to  account  with  and  pay  ovcsr  to  l!ic  prirnon  ontitl^rd  llicrcto  any  monr-y 
wliicli  he  has  received  on  any  note,  (txecMt'ion,  or  other  f>a]K'r,  placerl  in 
his  liands  as  sik*])  eonsiahle,  within  t<'n  days  after  the  money  i^  rcfr^ivr-d, 
tlie  ])ers()n  injured  by  su(^h  iiiihire  may  aj)])ly  to  tlie  Justice  of*  the*  ]^•;Jee 
of  the  district  in  wliich  the  defaulting  constable  is  acting  as  such,  or  in 
wliich  lie  did  act  as  such,  if  lie  has  gone  out  of  offi(.*e,  (and  if  there  he  no 
Justice  in  sue])  district,  Uio  ])arly  injnn^d  may  J<|)j)ly  to  the  Justice  of  firjy 
adjacent  district,)  and  obtain  a  warrant  aj^ainst  such  constable;  and  uj>on 
satisfactoiy  proofs  of  the  facts,  the  Justice  t(j  Avhorn  the  a]>i)lication  is 
made  may,  either  in  term  time  or  va(;ation,  award  judgment  and  execu- 
tion against  tlie  constable  for  the  full  amount  of  money  collected  and 
Avithheld,  or  which  might  have  been  collected,  and  the  Justice  may  also 
fine  the  constable  for  such  default  in  a  sum  not  exceeding  ten  per  cent, 
on  the  amount  of  said  money  so  collected,  or  which  might  have  been  col- 
lected. 

§4170.  (4109.)   Constables  may  be  ruled.     Constables  may  be  ruled  by 
their  respective  Justices'  Courts  and  compelled  to  give  an  account  of  their 
actings  and  doings,  or  to  pay  over  money  received  or  collected  by  them  ^*^*^^^  ^^20,  C. 
in  their  official  capacity,  under  the  same  rules  and  regulations  as  are  |)ur- 
sued  in  the  Superior  Court  in  relation  .to  officers  of  said  Superior  Court.  "^  "' 

Constables  ruled,  when:  22  Ga.,  476,  (citing  3  Kelly,  225;  12  Ga.,  263.) 

§4171.  (4110.)  Witnesses  failing  to  attend.  Any  witness  failing  to 
attend  the  Justice's  Court,  after  being  duly  served  with  a  subpoena,  shall 
be  subject  to  a  fine  not  exceeding  ten  dollars,  which  may  be  collected  by  Actof  isii,  c, 
execution,  unless  good  excuse  be  shown  for  such  failure  at  or  before  the^'.  ^' 
next  Court  day  after  the  default;  and  such  witness  shall  also  be  liable  to 
a  suit  for  damages  at  the  instance  of  the  party  injured  by  his  default,  in 
any  Court  having  cognizance  of  the  same. 

[Section  (4111.)  Repealed  by  Constitution  of  1868,  Article  V.,  section 
6j  clause  3.] 


ARTICLE  XI. 


LEVY   AND   SALE   UNDER   FI.    FA.    FROM   JUSTICE  S   COURT. 


Srction. 
4172.  Levy  and  ndvevtigement. 
4172.  (a.)  Land — when  subject. 


Section. 

4173.  Bank  nnd  othei'  stock. 

4174.  CompeuSiitiou  of  constables. 


§4172.  (4112.)  Executions,  levies  and,  scdes.  [In  all  cases  when  no 
appeal  lies  or  none  is  entered,  a  Justice  of  the  Peace,  or  commissioned 
Notary  Public,  shall  issue  execution  after  the  expiration  of  four  days 
(Sundays  excepted)  and  the  levy  shall  be  advertised  ten  days,  in  case  of 
personal   property,   before  the  day  of  sale,   which  advertisement  ?hall  .^^^^  .^  ^^^^u  ^^^ 


Court  in  his  district,  and  between  the  hours  of  ten  o'clock,  A.  3i.,  and 
four  o^clock  p.  M.  In  case  the  levy  is  upon  real  estate,  it  shall  be  turned 
over  to  the  sheriff  of  the  county  and  disposed  of  as  now  directed  by 
law.]     (a,) 

§4172.  (a.)  (4113.)  Land7nai/ be  levied  oii,  when.  Xo  constable  shall  levy  ^etofi^ii  c. 
on  any  land  unless  there  is  no  personal  property  to  be  found  sufficient  to  p-  ^^^- 
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satisfy  the  ilobt,  which  fliet  must  appear  by  an  entry  on  the  execution,  to 
be  levitxl  bv  a  constable  of  the  county  where  such  execution  was  issued, 
or  where  the  projKTty  to  be  kn'ied  upon  may  be  found:  Provided ^  that 
the  defendant  shall  have  the  right  in  all  cases  to  point  out  any  portion  of 
his  })ropcrty  in  his  possession  he  may  think  proper,  and  should  he  point 
out  lantl  to  be  levied  upon,  the  above  entry  of  no  personal  property  may 
be  omitted. 

Such  entry  must  bo  on  tho.^./(r.  (or  that  defendant  pointed  out  tho  property)  to  make  a  sale 
valid  :  3  Kelly.  222.  The  entry  may  be  made  by  the  olheer  at  any  time,  nunc  pro  tunc  :  3  Kelly,  '^22. 
It  will  be  presumed,  -where  tlie  paper  is  lost  and  a  levy  on  hind  and  sale  under  it,  has  been  made: 
0  Ga..  1S8.  On  At-t  of  1811 :  7  Ga.,  2(34.  Wliat  entry  valid:  U  Ga,,  326.  His  return  may  bo  amended, 
when :  12  Ga..  263 ;  17  Ga.,  349. 

§4173.  (4114.)   Bank  and.  other  stock,  hoio  levied  tqion.     When  an}^ 
constable  shall  have  any  execution  placed  in  his  hands  against  any  per- 
son who  is  the  owner  of  any  shares  or  stock  in  any  bank,  or  other  corpo- 
ration, or  joint  stock  company,  in  this  State,  he  shall,  on  the  application 
p.  oil.  ""^   '  of  the  plaintiif,  his  agent,  or  attorney,  indorse  a  levy  on  said  execution  of 
?2G26.  ^^^^  number  of  shares  belonging  to  the  defendant,  and  make  a  return  of 

the  same  to  the  sheriff  of  the  county  in  which  he  lives,  which  said  sheriif 
shall  proceed  to  advertise  and  sell  the  same  as  required  by  law.  When 
tlie  constable  levies  an  execution  in  which  the  sheriff  is  a  party,  or  in 
which  he  is  interested,  he  may  proceed  to  sell  the  property  as  a  sheriff  is 
authorized  to  do. 

§4174.  (4115.)   Compensation  of  constcddes.     A  reasonable  compens^- 
p.  64.\       '    '  tion  shall  be  allowed  to  constables  for  carrying  property  levied  upon  to 
the  place  of  sale,  where  tliere  appears  to  be  an  absolute  necessity  for 
doing  so,  to  be  judged  of  by  the  Justices  of  the  district. 

Gexkral  Note  ox  Article  XI. — Land  cannot  be  levied  on  and  sold  under  an  order  of  the 
magistrates  in  attachments  returnable  to  Justices'  Coui'ts ;  it  must  be  by  virtue  of  nfi.fa.  issuing 
upon  the  judgment  in  attachment:  9  Ga.,  506.  An  attachment  in  a  Justice's  Couft  may  be  levied 
on  any  debt  due  the  debtor:  22  Ga.,  618. 

General  Note  on  Title  XXIV. — Justices  of  the  Peace  are  not  required  to  give  the  law  in 
charge  to  juries  in  their  Courts:  21  Ga.,  192.  As  to  certioraries  from,  see  general  note  on  that 
head,  and  notes  to  sections  4052,  4059. 
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CHAPTER  I. 


OF  THE   BILL  AND   SUJU>a']NA  AND  SEitVICE  TliEIlEOF. 


Sbction, 
■*]75.  J'rooco(ling3  by  bill. 
417').  ])i,sco very— interrogatories. 

4177.  AiiicrulnicntH. 

4178.  Wlu)  mny  sue. 

4179.  Persons  hihorinj?  under  disability. 

4180.  Piu-tics  (U^l'endant. 

4181.  ]iills— dillerent  kinds  of. 

4182.  Discovery,  etc. 


Skotiox. 

418.',.  Venuo. 

4181.  Milliner  and  time  of  flHn(.^ 

'118.').  ,Snl)t"<;n"  "'id  .serviee  tlureof. 

418').  S;ir)(;t,ion  of  the  .JuflKe — when. 

4187.  Duty  of  the  clerk. 

4188.  Service  of  IiHIm  to  marshal  assets. 
4180.  Addition  of  r>;irfio8. 

4iy(i.  JJisiriis.sal  of  hill. 


§4175.  (411G.)  Proceedinrjs  hy  hill.     Tlie  ordinary  proceeding  in  r-han- 
cery  sliall  be  by  bill,  which  shall  be  addressed  to  the  Su[)erior  Court,  or  Act  of  17C<\  C. 
the  Judge  presidhig  therein,  and  shall  plainly  set  forth  the  ground  of  ^' 
com}>laint,  and  the  persons  against  whom  a  subj)ocna  is  prayed. 

§4176.  (4117.)  Discovery — inter7\)gatories.     If  discovery  is  sought  of 
one  or  more  of  the  defendants  it  shall  be  specially  prayed,  and  interrog-^^ 
atories  regularly  numbered  shall  be  embodied  in  the  bill,  as  to  every  ^'^ 
point  on  which  discovery  is  sought,  and  the  names  of  the  defendants 
from  whom  answers  under  oath  or  affirmation  are  required. 

§4177.  (4118.)    Formality  and  amendment     No  mere  formality,  or  _ 

omission  of  a  formality,  shall  vitiate  or  delay  a  proceeding  in  equity,  butiuo!         ^''  ^' 
the  same  liberality  as  to  amendment  shall  be  allowed  therein  as  in  a 
proceeding  at  law. 

Stated  in  :  30  Ga.,  397.  Equity  practice,  designed  to  promote  equity:  Fountain  vs.  Urquhart, 
March  term,  1864.  Amendment  after  allowance  of  demurrer:  4  Ga.,  52;  18  Gn.,  5.51;  allowed  at 
what  time:  5  Ga.,  390;  8  Ga.,  522;  9  Ga..  137,  592:  12  Ga.,  417;  14Ga.,320;  16  Ga.,  67, 119 ;  27  Ga., 
178:  32Ga.,  181;  on  appeals:  7  Ga.,457;  8  Ga.,  313,  552:  ignorance— no  ground  of:  9Ga.,592:  great 
Icititudein:  14  Ga.,  666:  "matter  of  substance"  under  Act  of  1854:  25  Ga.,  74.  See,  also,  as  to 
amendments,  notes  to  ^§4181,  4196. 

§4178.  (4119.)    Who  may  sue.     Any  person  who  cannot  sue  at  law, 
may  complain  in  equity,  and  every  person  who  is  remediless  elsewhere,  ^sosi. 
may  claim  the  protection  and  assistance  of  a  Court  of  equity  to  enforce 
any  right  recognized  by  the  law. 

Section  cited ;  36  Ga^  537. 

§4179.  (4120.)  Persons  under  disabiUties.     Versons  not  sui  juris  may      _ 
appear,  either  by  guardian  or  next  friend,  or  guardian  ad  litem  appointed  "  "  ' 
by  the  Court.     In  the  latter  two  cases  the  Court  may  require  such  bond 
as  shall  protect  the  interest  of  the  person  under  disabilit}^ 


Infant  may  sue  by  guardian  :  11  Ga.,  658. 
against  guardian  by  next  friend :  41  Ga.,  59G. 
see  Equity  Rule  No.  6. 


Decree  against  infant :  13  Ga.,  24.    Ward  may  appear 
As  to  married  women  ;  see  notes  to  ^1774.    "Bond:" 


§4180.  (4121.)  Parties,     Generally,  all  persons  interested  in  the  liti- 
gation should  be  parties  to  a  bill,  but  legatees,  distributees,  and  wards 
suing  executors,  administrators,  and  guardians  need  not  join  others  inter- p_^]^35[  ■^^' ^* 
ested  in  such  estate  as  parties,  complainant  or  defendant,  unless  some 
special  adverse  claim  is  set  up  as  against  such  co-distributees  or  legatees. 


Representatives  of  deceased  partner:  21  Ga.,  6;  38  Ga.,  444.  Securities  to  note  given  in  settlement 
of  account:  22  Ga.,  4.    Representatives  of  deceased  husband:  22  Ga.,3o0;  heirs  of  the  estate:  io. 
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Widow  of  intestate  :  *2I  On.,  lol.  One  of  joint  ni;\kois  of  note:  25  Gn.,  500.  Adiiiinistrjitor  collu- 
ding with  portion  of  heirs:  'Jo  (la.,  -o~.  Kxooutor  not  nocossnry  p\rty  to  bill  to  enforce  iiKrecinent 
anioii.cheir?:  "27  Ga.,  4U\  ^  Parties  to  bill  l>,v  lep;atee?  agaitist  i>urch;iscr  who  has  colluded  Avith 
executor:  l!i>  Ga..  oS5.  llei'vosentatives  of  exe.'Utor:  ;iO  (}a..  iVvl.  Reprei'entativcs  of  mnrricd 
woman  not  necessary  parties  to  bill  (o  enforce  ajrreenient  l)y  her  to  convey  Ikh'  t^eparate  property: 
32  (.la.,  OiU.  Husbands  of  fttncg  cnro/  on  bill  liletl  as  to  their  separate  property:  ."^o  Ga.,  l.'W.  Bill 
to  discover  owner  ot  stock  sold  by  adiuinistrat(>r  at  uuiiuthorized  private  snlo  ;  40  Ga..  408.  Bill 
HET-iinst  eorporatiiMi  actinjr  u'Jfi  vircx.-  ■[{)  Ga..  582.  See.  also,  la  GtL.fiol;  45  (>a..  fVG;  Fountain  vs. 
I  rquhart.  March  term.  1804;  King:  r«.  King.  e(  a(.,  July  term,  1872;  Smith  vs.  iMalcolm,  January 
term.  187v>. 

§4181.  (4  r2'2.)  Division  and  (Jcji)iifion  of  bills.  A  bill  is  either  original  or 
in  the  nature  oforiginal.  Every  bill  is  original  which  commences  a  proceed- 
ing for  relief  or  iliscovery,  or  both.  Bills  for  the  review,  or  avoidance,  or 
injunction,  or  execution  of  a  former  decree,  are  in  the  nature  of  original 
--„.-  bills.  Across  bill  need  not  be  liled  in  this  State.  The  defendant  in 
loi.  ''  '  every  Ciise  may  set  up  any  matter  in  his  answer,  which  under  the  English 
practice  should  be  the  subject  of  a  cross  bill,  and  may  require  therein  any 
discovery  Irom  tlie  complainant  he  may  desire.  No  supplemental  bill 
need  be  lilcd  in  this  State.  All  such  matter  shall  be  allowed  by  way  of 
amendment.  If  new  parties  are  necessary,  by  reason  of  any  matter  thus 
set  up  in  the  answer  or  by  way  of  amendment,  the  Court  shall  give  such 
direction  to  the  cause,  to  secure  a  hearing  to  such  parties,  as  if  a  cross  bill 
or  supplemental  bill  had  been  filed.     Bills  of  revivor  are  abolished. 

0rigin.<il  bill :  3  Kelly,  239  ;  11  Ga.,  539.  Cross  bill :  3  Kelly,  422  ;  13  Ga.,  478;  14  Ga..  167,  674  ; 
20  Ga.,  29,  472.  730 :  28  Ga..  239 :  44  Ga..  05.  Supplemental  bill :  10  Ga.,  297 :  15  Ga.,  458 ;  17  Ga.,  598 ; 
olGa.,  62:  36  Ga..  330.  AmendmcDt— parlies  added,  etc.,  by  way  of:  llGa.,  571;  14Ga.,  255;  16 
Ga.,  481 :  IS  (Ja.,  437 ;  21  Ga.,  6;  i4  Ga.,  175;  27  Ga.,  309;  29  Ga.,  374;  36  Ga.,  330;  41  Ga.,  454.  Act 
of  1S57  construed :  31  Ga.,  225.    Bills  of  revivor:  see  old  Rule  No.  12. 


gsios. 


§4182.  (4123.)  Discovery  and  j^erpduating  testimony,  A  bill  for  dis- 
covery merely,  or  to  perpetuate  lestimony,  shall  not  be  sustained  unless 
some  reason  is  shown  why  the  proceeding  at  law  is  inadequate. 

Stated  in  3  Kelly,  112:   20  Ga.,  777. 

§4183.  (4124.)  Venue.  All  bills  shall  be  filed  in  the  county  of  the 
residence  of  one  of  the  defendants,  against  whom  a  substantial  relief  is 
]n'ayed,  except  in  cases  of  injunctions  to  stay  pending  proceedings,  when 
the  bill  may  be  filed  in  the  county  where  the  proceedings  are  pending, 
provided  no  relief  is  prayed  as  to  matters  not  included  in  such  litigation. 

Suit  for  land:  3  Kelly,  112;  26  Ga..  368;  claimant  of,  may  file  bill  against  parties  out  of  the 
county— when  :  23  Ga..  597.  Equity  cnse  not  civil  ca.se  under  Constitution  of  1798 :  3  Kelly,  575;  4 
Ga..  571  :  12  (in..  77.  Levy  :  3  Kelly,  112;  7  Gfi^  2:^8.  Bills  to  be  filed  in  county  where  on  account  of 
residence  <d'  a  defendant,  or  other  cfiuse,  the  Court  has  jurisdiction  :  4  Ga.,  571 ;  12Ga.,  77  ;  19  Ga., 
501.    County  of  residence  of  either  of  two  defendants:   14Ga..,  342;   20  Ga.,  645;   21  Ga.,  454.     No 


f.ied  to  let  in  equitable  defense  to  netion  at  jnw:  20  G;i..  379;  2;>  Ga.,  415.  .Jurisdiction  in  these 
cases;  21  Ga.,  245;  27(Ta.,  245;  40  Ga..  225.  No  jurisdiction  unless  one  of  defendants  resides  in 
couniy  :  22  Ga..  l'.)0.  Crossbill:  27  Ga.,  178.  Jurisdiction  of  injunction  (motion  to  dissolve):  19 
Ga..  471 :  'of  injunction  granted  at  chambers:)  21  Ga.,  6;  (county  of  suit:)  29  Ga...  34  ;  38  Ga..  403; 
•39  Ga.,  533 ;  42  Ga.,  62H  Bill  to  set  aside  sale  of  land  and  cancel  deed  on  ground  of  fraud  :  %i 
Gil.,  5:'.;  40  Ga.,  288.  Bill  to  require  dcfcnrlant  to  execute  a  title  to  land  upon  ground  of  f.nuduient 
procurement  of  such  title :  37  Ga.,  346.  VVIierc  defendants  are  trustee,  his  vendee  and  ten.iniof 
vendee:  .35Gh..  20S.  Bills  ancillary  to  suits  nlr(;ady  pendinf?:  38  Ga.,  403.  Submission  to  a rbi- 
trii,ti(jri  to  be  returned  to  Superior  Court  of  one  county  does  not  g'ive  equity  jurisdiction  in  i,ha,t 
county  ag.unst  a  party  residinc;  in  another  ex!'.ei>t  to  sot  aside  the  award,  ami  not  for  tlia.t  unless 
there  be  some  i-'=^;>«on  why  tiie  statutory  remedy  forresisting  the  same  be  in.^ufficicnt:  41  Ga.._23. 
Waiver  of— bindint,'  on  whom  :  41  Ga.,  314;  not  waived  by  acknowledi?ment  of  service  :  lb.  Prin- 
cipal not  linked  with  agei»t  out  of  county  of  residence  of  principal :  44  Ga.,  9. 

§4184.  (4125.)  Mode  and  time  of  filing.     No  bill   shall  require  the 

_-ct  of  sanction  of  the  Judge  before  its  filing  unless  it  prays  some  extraordinary 

Jwof  1^7^^^.*  remedy.     Each  bill  shall  be  filed  in  the  clerk^s  office,  at  least  thirty  days 

\Sii),v'Uf     before  the  term  to  which  it  is  returnable,  and  shall   be  served  on  the 

defendant  at  least  twenty-five  days  before  such  term. 

See  Equity  Rule  No.  1. 

Act  of  1S.S8,  c.       §4185.  (4120.)  Suhprnna.     It  sliall  be  the  duty  of  the  clerk  to  annex 
p.  46y.  ^Q  (.^(.}^  ]y\\\  a  subpoena  directed  to  (lie  defendant;  and  requiring  his  appear- 


Act  of  1799 
p.  407.    A 
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aiicc  at  tlic  term  of  the  Court  to  which  IIk;  hill  Is  roturnahh; ;  and  also, 
to  make  out  and  hand  to  tlie  slKTiff,  or  his  d(;[)nty,  a  copy  of  the  fjill 
and  .snb[)cx3na  to  be  served  on  the  (h;fen(]ant  in  like  manner  as  f)etition.s 
at  common  law.  Service  on  defen(]ants  n.'sidinj^  in  anoLher  county,  may^42f;5, 
be  made  by  the  sheriff  of  such  counly,  or  any  f)erson,  who  after  exam- 
ination of  the  original  and  coj)y,  will  file  an  affidavit  (snhje(;t  to  be  tra- 
versed) as  to  the  fact  of  servi(;e.  If  the  defendant  does  not  r(;side  in  tlie 
State,  service  of  tlie  bill  or  any  order  of  Court  may  Ik;  made.*  by  publi- 
cation in  any  public  gazette  of  this  State  (under  the  direction  of  the 
Court)  once  a  month  for  four  months.  If  the  non-resident  defendant  is 
represented  in  Court  by  an  attorney  at  law  or  in  fact,  service  on  such 
attorney  shall  be  sufficient.  And  in  all  cases  not  embrac^ed  within  the 
foregoing  provisions,  the  Judge  may  prescribe  for  extraordinary  service, 
according  to  the  exigency  of  each  case. 

Publication  under  Act  of  1838 :  3  Kelly,  23:  5  Ga.,  507.  What  service  sufficient:  5  Ga.,  251. 
In  case  of  amendment :  7  (jra.,  93.  Where  some  parties  are  not  served:  /Ij.;  21  Gu.,  358.  Service 
condition  precedent  to  dismissing  bill  for  want  of  prosecution :  12  (xa..  534.  Time  extended  to 
perfect:  lb.    Proof  as  to  service:  21  Ga.,  359.    See  old  llule  No.  2  and  Ptule  3. 

§4186.  (4127.)  Sanction  of  Judge  to  extra  writs.  If  an  extraordinary 
process  or  remedy  is  prayed,  the  sanction  of  the  Judge  of  Court,  or  of 
some  Judge  of  the  Superior  Courts  of  this  State,  must  be  first  obtained 
before  such  process  is  issued  or  such  remedy  granted.  The  application 
may  be  ex  pa7ie,  and  granted  without  a  hearing,  in  cases  of  manifest  p.^lJs. 
necessity.  In  all  other  cases  the  Judge  should  be  careful  to  allow  a 
hearing  before  passing  the  order.  In  all  cases,  on  ten  days'  previous 
notice  and  the  filing  of  defendant's  answer,  a  motion  may  be  made  at 
chambers  to  set  aside  or  dissolve  the  order  granting  the  sanction  of  the 
Court. 

§4187.  (4128.)  Duty  of  clerk.  A¥hen  such  extraordinary  process  is 
granted,  the  clerk  shall  annex  the  same,  together  with  the  ordinary  sub- 
poena, to  the  original  bill,  and  also  a  copy  thereof  to  the  copy  bill.  Such 
bills  and  processes  can  be  served  only  by  a  sheriff,  or  his  de^Duty,  or  a 
coroner,  and  must  be  personal. 

§4188.  (4129.)  Service  of  bills  to  marshal  assets.  [When  a  bill  in 
equity  to  marshal  the  assets  of  the  estate  of  a  deceased  person  is  brought, 
service  of  the  same  may  be  effected  by  serving  the  defendants,  or  either 
of  them,  with  a  copy  of  the  subpoena,  of  the  injunction,  and  of  the  fiat 
of  the  Judge  sanctioning  the  bill,  without  a  copy  of  the  bill,  or  any  of  §?3i44,  3146. 
the  exhibits  attached  thereto,  and  service  so  effected  shall  be  sufficient ; 
but  the  defendants,  or  any  of  them,  shall  be  entitled  to  a  copy  or  copies  ^^^fYl^J*^  *^^  ^^' 
of  the  bill  and  exhibits,  or  any  part  thereof,  on  applying  to  the  clerk  of 
the  Court  for  the  same,  the  clerk  chai'ging  to  the  plaintiff  such  fees  as 
the  existin.Q^  laws  now  authorize  the  clerk  to  charo;e :  Provided,  such 
defendants  as  may  be  designated  by  the  Judge  sanctioning  the  bill,  shall 
be  served  as  required  by  existing  laws.]     (a.) 

Bill  to  marshal  assets— when  sustained:  19  Ga..  513;  21  Ga.,  442 ;  41  Ga.,  630;  42  Ga.,  43;  45 
Ga.,  205. 

§4189.  (4130.)  Parties  defendant  may  he  added  and  served.  [It  shall 
be  lawful,  on  application  of  any  of  the  complainants,  for  the  clerk,  at 
any  time,  to  insert  in  such  bill,  subpoena  and  injunction,  the  name  of  any 
defendant  that  may  have  been  omitted;  and  service,  pei-feeted  in  the  fi^-^cts of  1S66, 
manner  specified  in  the  preceding  section,  shall  be  of  the  same  effect,  and 
operate  in  the  same  manner  as  though  such  defendant's  name  had  been 
inserted  in  the  original  bill.]  (a.) 
48 
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§4190.  (4131.)  T>i.^missal  of  hill,  A  complainant  may  dismiss  his  bill 
at  any  time,  either  in  term  or  vacation,  so  that  he  doe^  not  thereby  preju- 
dice any  right  of  the  defendant.  If  equitable  claims  by  way  of  set-off  or 
otherwise  have  Ixvn  set  up  by  the  answer,  the  dismissal  of  the  bill  shall 
not  interfere  with  the  defendant's  ritrht  to  a  hearing  imd  trial  on  such 
claims  in  that  i)roceeding. 

Disniissnl  by  mnrriod  womnn:  IS  Gn.,  374:  30  (la.,  334.  Complainant  may  dismiss  with  costs 
at  any  time  before  docroe,  and  tile  bill  for  same  obioct  at  any  subseqiuniit  time  :  24  Ga.,  331.  Rein- 
statement of:  ilo  Gn..  3(351;  25Uln.. '21^;  35  (}f\.,  45.  No  docveo  on  bill  dismissed:  36  Ga,,  653,  Dis- 
missal of  bill  is  not  dismissal  of  common  law  action :  37  Ga.,  5(56. 

tiKNKKAL  NoTK  (as  to  tlio  Bill.')— General  and  special  prayer  in  :  2  Kellv,  414;  14  Ga..  521 :  2S 
Gn..  4,=!7 :  3,5  Ga..  114,  Kequisites  of  bill :  (5  Ga..  589  ;  15  Ga.,  WO.  445  ;  16  Ga.,  1G4  ;  22  (ii.,  4.  Exhibits 
to  :  S  Ga..  43 ;  12  Ga..  417  :  13  Ga.,  24 ;  16  Ga..  67  ;  IS  Ga.,  492 ;  39  Ga.,  574  ;  43  Ga..  84  ;  sec,  also,  Rule 
4.  A\  here  eomjdainant  relies  on  tender :  10  Ga..  127  ;  34  Ga..  555;  made  by  one  who  is  not  a  party  : 
14  Ga.,  674.  Dismissed  for  want  of  prosecution— when  :  12  Ga.,  534  ;  26  Ga.,  153:  27  Ga.,  92.  Where 
one  party  has  read  in  evidence  part  of  a  sworn  bill,  it  is  the  right  of  the  other  party  to  read  such 
other  parts  as  illustrate  the  same  issue  :  29  Ga.,  49.  It  is  no  error  to  allow  a  complainant  to  give 
evidence  in  mere  diminution  of  tlie  defendant's  proof,  althoush  the  bill  contains  no  obliteration 
covering  the  evidence  so  introduced  by  complaiiiiint:  29  Ga.,  67.  A  copy  of  a  verdict  in  an  equity 
case,  unaccompanied  by  the  bill,  etc.,  is  not  evidence :  40  Ga.,  11. 
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Act  of  1857,  p. 
107. 


?247,  (5.) 


Section. 

4191.  ]\Iode  of  defense,  etc. 

4192.  Demurrer— grounds  of. 

4193.  Pleas— different  kinds  of. 

4194.  Answer  and  exceptions  thereto. 

4195.  Verification-^when  necessary. 


Section. 

4196.  Amendments — effect  of,  etc. 

4197.  How  defendant  must  answer. 

4198.  Verification  of  non-residents. 

4199.  No  replication  or  order  for  trial. 

4200.  Notice  of  filing,  etc. 


§4191.  (4132.)  Ilodes  of  defense.  A  defendant  may  either  demur, 
plead,  or  answer  to  a  cause  m  equity,  or  may  file  two  or, all  of  these 
defenses  at  once,  without  waiving  the  benefit  of  either ;  or,  may  file  two 
or  more  pleas  to  the  same  action^  in  like  manner  as  at  law.  In  all  cases, 
demurrer,  pleas,  and  answer,  shall  be  disposed  of  in  the  order  nasmed ; 
and  all  demurrers  and  pleas  shall  be  filed  and  determined  at  the  first 
term,  unless  continued  by  the  Court  or  by  consent  of  parties. 

To  be  heard  at  first  term  :  7  Ga.,  101.    See  old  Rule  No.  3. 

§4192.  (4133.)  Demurrer — grounds  of .  A  demurrer  denies  the  right 
to  the  discovery  or  relief,  in  whole  or  in  part,  admitting  the  allegations 
of  the  bill  to  be  true,  and  is  founded  either  upon  a  want  of  jurisdiction 
in  the  Court,  or  of  equitable  right  in  the  complainant,  or  upon  a  non- 
joinder or  misjoinder  of  parties,  or  causes  of  action,  or  the  absence  of 
liability  by  the  defendant  to  the  complainant. 

Demurrer  for  multifariousness  :  2  Kelly.  413;  5  Ga.,  22,  571 ;  8  Ga.,  236;  9  Gn.,  278 ;  10  Ga.,  Il0  . 
12  Ga..  61 :  13  Ga.,  146  ;  15  Ga..  222 ;  17  Ca.,  52  ;  18  Ga.,  668 ;  21  Ga.,  6 ;  28  Ga.,  61 ;  35  Ga.,  208  ;  41  Ga., 
377,454,630;  43  Ga„  418.  Misjoinder:  3  Kelly,  575;  21  Ga.,  92.  Non-joinder:  6  Ga.,  458;  8  Ga., 
487,  5fj6:  16  Ga.,  95 ;  .33  Ga.,  138;  .34  Ga.,  576 ;  41  Ga.,  454.  Demurrer  confesses  oqly  wkat  is  ;ivell 
pleaded  :  4  Ga.,  519.  Lapse  of  period  of  limitations :  8  Ga.,  106,  2;^^6  ;  14  Ga.,  664.  _  On  demuiTor  no 
inrjuiring  into  amendment  previously  allowed  :  10  Ga.,  127.  Demurrer  to  bfll  which  does  not  fully 
sot  forth  the  cause  of  fiction:  13  Ga.,  192.  Dcnnurrer  for  tmcertainty  in  pjeadings:  16  (ia.,  l64;  22 
Ga.,  4.  Demurrer  where  there  is  adequate  remedy  at  law  :  IG  Ga.,'  4'10  ;  19  Ga.,  78  ;  27  (h\.,  22,  233  : 
32  Ga.,  257  :  33  Ga.,  102,  116,  138  ;  40  (ia.,  131,  185 ;  42  Ga.,  189,  389  ;  43  Ga.,  m  ;  see,  also,  note  to  sec- 
tion .Wj5.  In  a  suit  in  equity  against  several  persons,  a  demurrer  by  a  part  of  them  may  bo  licird 
and  determined  before  the  others  have  been  served  w^th  the  bill:  21  Ga.,  358.  Demurrer  to  bo 
made,  when  :  27  Ga.,  352;  .32  (ia.,  257.  DocisioM  upon  merits  upon  demurrer,^bar  to  another  suit:  34 
Ga.,  47,  4'.i9L  Upon  a  bill  filed  by  the  representatives  of  a  deceased  wife, "to  eeiforcp  her  m.arital 
rigb<.a  secured  to  her  under  a  deed  of  settlement  with  the  hus))and,  where  the„cocnst.ructlon  of  tho 
instrument  is  doubtful,  and  the.re  are  collateral  facts  which  may  be  aifccted  by  tlie  answer  of  the 
defendant,  the  bill  will  not  be  dismissed  o<i  demurrer,  but  retained  until  the  comin{?  in  of  tho 
jinswer  :  34  Ga.,  ')W).  If  a  bill  is  demurred  tfo  for  want  or  equity,  the  Court  vvil!  no!  dismiss  it  for 
Wdnt  of  projjer  parties,  provided  there  be  equity  in  the  bill:  Ih.  **  Adfjiits  its  afieiarations ;"  ;35 
Ga.,  202.  lle.ird  in  vacation,  when:  37  Gn.,  251  ;  42  (^a.,  429:  ftt3ft  note  to  section  247(6).  Order  of 
argument  on  dernftrrer  :  39  Ga.,  2-32.  When  a  bill  was  filed  Ix)  enforce  the  covenants  contained  in 
a  written  conveyance  and  the  bill  did  not  set  forth  the  whole  instrument,  and  nncopy  was  attached 
as  an  exhibit,  special  demurrer  sustained  :  39(«a..,574.  Where"  a  f^cnora,!  demurrer  is  made  to  a 
bil  tht  Court  mu?:t  drcidc  on  the  case  made  hy  the  /nV^  aJono  :  41  Ga.,  2'>0.  A  general  demurrer 
will  not  be  sustained  if  there  be  any  equity  in  the  bill :  43  Ga..  13. 
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§4193.  (4134.)  Fur e  and  impure 'plpdH — veriflna/ion.  A  pure  pica  Hcts,  up 
;somea<l(litiorial  fuct  or  facts  vvhi^^li,  taken  with  the  faets  Htated  in  the;  hill, 
sliow  that  the  eomj)lainant  is  not  (entitled  to  relief.  An  impure  or  anoniii- 
lous  })lea  i»  filed  w]Aei»  the  eoniplainant,  antieipating  the  (hjrcjHlant'.s  f>hu, 
alleges  facts  to  im})each  or  annul  its  ellect.  In  sU(;h  case,  the  plea  nnust 
negative  the  inipea<:;hing  allegations,  and  must  \xi  aeeonn[)anied  by  an 
answer  discovering  all  the  facts  within  (hifendant's  j)0\ver  as  to  such  alh;- 
gations.  A  [)ure  plea  nvad  not  he  verified.  The  arjsw(T  aa;ompanying 
an  anomalous  plea  must  be  under  oath  or  affirmation. 

Pure  plea— requisites  of :  15  G.'i,>  445.  Ncf^ative  pica— to  bo  acoornpaniftd  ))y  ansvrcr :  17  G.'i., 
249.  Objection  that  ploii,  is  not  sworn  to,  to  be  in-listed  on,  when:  18  (ia.,  119.  I:ni»ure  plea.s  to  be 
sv?orn  to  ^  35  Ga.,  202.    W  hat  arc  impure  pleas  :  lb. 

§4194.  (4135.)  Answer  and  exception.^.  The  answer  of  def(!ndant, 
(unless  further  time  be  given,)  shall  be  filed  within  thirty  days  after  the  ^\^,.  ^^f  |^/^-  p^ 
first  term  of  the  Court.  If  the  answer  is  not  full  (where  discovery  is  i'^"- 
sought,)  exceptions  may  be  fi'led  at  once,  and,  on  ten  days'  notice,  shall 
be  argued  and  decided  at  chambers.  If  sustained,  the  Judge  shall  rerpiire 
additional  answer,  on  such  terms  as  he  may  direct.  Exceptions  must  be 
filed  before  the  hour  for  jury  business,  on  the  second  day  of  the  second 
term. 


§4195.  (4136.)  Versification  of  answer.  If  discovery  is  specially  dis- 
claimed, the  defendant  need  not  verify  his  answer ;  but  the  defendant 
shall  always  have  the  privilege  of  putting  in  an  answer  under  oath  for  g?4iTT,  41SL 
the  purpose  of  using  the  same  as  evidence  on  any  motion  to  dissolve  an 
injunction,  or  to  set  aside  any  extraordinary  process  or  remedy  granted. 
A  sworn  answer  is  subject  to  amendment  at  any  time,  by  leave  of  the 
Court,  as  other  pleadings  ;  but  an  admission  made  in  such  answer  shall 
always  be  evidence,  when  offered  by  the  other  party. 

Amendment  of  answer— (upon  ground  of  mistake,  fraud,  surprise,  discovery  of  ne"w  matter  \^  5  Ga ,, 
3Qj^;  7  Ga.,  99;  (indiscretion  of  Court :)  lb.;  (not  allowed  after  cause  is  ready  for  heirring,  upon  gi'ound 
of  ignorance  :)  9  Ga.,  592;  (allowed  for  mistake  of  facts,  especially  where  correction  is  not  injurious 
to  other  party  :)  11  Ga.,  ISO  ;  (amendable  by  striking  out  part:)  29  Ga.,  568.  Admission  in:  15  Ga., 
39;  24Ga.,  217;  38  Ga.,  205.  See,  also,  note  to  section  310r7,  and  old  Rule  5.  Privilege  to  put  in 
answer :  28  Ga.,  339.    What  is  special  disclaimer :  38  Ga.,  211.    See  old  Rule  JTo.  4. 

§4196.  (4137.)  Effect  of  amendment    An  amendment  to  a  bill  which 
materially  changes  the  case  opens  the  bill,  as  amended,  to  demurrer  or  Act  of  1S57,  p. 
plea.     The  defendant  shall  be  allowed  reasonable  time  for  answering  such  *^"* 
an  amendment.     An  immaterial  amendment  does  not  so  open  the  bill, 
and  need  not  be  answered  at  all,  or  shall  be  answered  instanfer. 

Amendment  in  injunction  cases:  3  Kelly,  302;  11  Ga.,  539;  19  Ga..  471 :  21  Ga..  177:  31  Ga..  495. 
Amendment  of  title  of  bill:  6  Ga.,  581 ;  of  prayer  of:  lb,;  28  Ga.,  168.  457.  Answer  to :  7  Ga..  93. 
Where  effect  of  amendment  is  to  introduce  new  cause  of  action :  9  Ga.,  737:10  Ga..  109;  11  Ga.. 
539;^  14  Ga.,  320;  15Ga.,  213;  17  Ga.,  112;  26  Ga.,  393;  28  Ga..  339.  For  corr^eetion  of  mistakes :  7 
Ga.,ii99:  UGa..  180;  14  Ga.,  666.  Amendment — when  repugnant :  14  Ga.,  666.  Demurrerto  amend- 
ment; 10  Ga.,  109,  Material  amendments  :  lOGa..  109;  llGa..571.  Amendments  not  material :  17 
Ga..  420;  24///.,  505  Granted  for  what  purpose — granted  on  term;^  { 11  Ga..  o'l;  24  Ga,  505;  26  Ga..  167. 
Suit  pending  only  from  time  of:  11  Ga.,571 ;  where  foundation  for  interrogatories  is  laid  in  bill :  18 
Ga.,432.  Amendment  by  striking  out  part :  11  G'a.,  539  :  16  Ga.,  527:  29  Ga..  56S.  Order  allowing 
amendment  rescinded  :  13  Ga.,  431 ;  24  Ga..  634.  What  tender  is  a  bar  to  amendratMit :  14  (la..  674. 
Amendment  making  bill  multifarious;  16  Ga.,  446.  Amendment  by  eross4)ill :  20  Ga..  730.  \Vhat 
amendments  to  be  sworn  to  :  37  Ga.,  48;  28  Ga.,  61.  Second  amendment  of  niisnomer  :  32  Ga..  181. 
Bill  may  be  amen(l:^-d  upon  return  of  remitter:  45  Ga..  195.  See,  also.  Tumlin  r-v-.  Va.  H.  Ins.  Co., 
January  term,  1873.    See,  also,  as  to  amendments,  notes  to  sections  4117  and  4122. 

§4197.  (4138.)  Hoiv   defendant   muM   answer.      When    discovery   is 
sought,  the  defendant  must  answer  to  the  best  of  his  knowledge,  i  n  forma  -  „..,^^„     .^. 
tion  and  belief.    If  the  defendant  knows  nothing,  but  answers  only  to  his  3755.  ' 
belief  from  the  information  of  others,  such  an  answer  does  not  require 
the  testimony  of  two  witnesses  to  overcome  it. 

Sta  i-ed  in  8  Ga.,  516;  13  Ga.,  141 ;  17  Ga.,  92;  l9  Ga.,  317. 
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Ot  interlocutory  decrees,  etc.    \ 


§4198.  (^4139.)    Verifj/i)}(j   answer  of  non-rrsident     AA^lien  a  bill,  or 
answer,  or  other  i)roeeeding  in  equity,  is  required  to  be  veriiied  by  a  eom- 
})lainant  or  defendant  who  resides  beyond  the  limits  of  this  State,  an  affi- 
Aot  of  iSco-'54/^^^^'*^5  made  beibre  any  eommissioner  of  this  State,  or  any  eommissioner, 
p.  60.  ^^1-  blaster,  or  Chaneellor  of  a  Court  of  equity,  or  Judge  of  any  Court  of 

the  State  where  made,  authorized  to  administer  an  oath,  shall  be  a  suffi- 
eient  verifieation. 


Act  of  1857,  p. 
lU). 


Oath,  by  ^vhom  administered  :  21  (xa. 
21  Gn..  2(;»8. 


161.    Unless  affidavit  is  authenticated,  bill  not  noticed: 


H199.  (4140.)  Beplicafion  and  order  for  trial.  No  replication  shall 
be  tiled,  and  no  order  setting  down  the  case  for  trial ;  but  the  parties 
mav  commence  to  take  testimony  as  soon  as  the  bill  is  filed. 

See  old  Rule  No.  5. 

§4200.  (4141.)  Xoiice  of  filing  of  demurrer  or  plea.  If  a  demurrer 
or  plea  is  filed,  notice  of  such  filing  must  be  given  to  the  complainant,  or 
his  solicitor,  a  reasonable  time  before  the  end  of  the  first  term. 

See  old  Rule  Xo.  3. 

General  Note.— L\s  to  the  PZe«.)— Requisites  of :  10  Ga.,  226:  14  Ga.,  327;  17  Ga.,  249;  18  Ga., 
119;  21  Ga.,  155;  amendment  of:  11  Ga.,  459;  plea  of  non  est  factum:  30  Ga.,  391. 

(As  to  the  ^».s(r //•.)— As  evidence:  1  Kelly,  157;  7  Ga.,  396  ;  10  Ga.,208;  12  Ga.,  282;  13  Ga.,  359; 
14  Ga.,  403  :  22  Ga.,  330.  345  ;  24  Ga.,  558 ;  26  Ga.,  537 ;  28  Ga.,  339 ;  29  Ga.,  207,  758 ;  30  Ga.,  129 ;  45  Ga,., 
4S5:  how  admissible  at  law:  lOGa.,  534;  26Ga.,/)37;  29  Ga„  207;  30  Ga.,  841.  One  cannot,  in  his 
answer,  both  charge  and  discharge  himself :  1  Kelly,  7;  9Ga.,449;  31  Ga.,  304.  Answer  by  corpo- 
rations: 3  Kelly,  4:35;  17  Ga.,111.  To  be  taken  as  true,;when  :  7  Ga.,  186.  Exhibit  to:  8  Ga.,  43. 
When  sufficient:  SGa.,  516.  How  rebutted :  9  Ga..  151 ;  10  Ga.,  393 ;  16  Ga..  416;  19  Ga.,  567;  26 
Ga.,  344;  29  Ga.,  166.  When  a  plea  to  a  bill  in  chancery  is  adjudged  a  good  defense  in  part,  and 
ordered  to  stand  for  an  answer,  it  is  a  sufficient  answer  to  so  much  of  the  bill  as  it  covers,  unless, 
by  the  order,  liberty  is  given  to  the  complainant  to  except:  10  Ga.,  449.  When  a  defendant  con- 
seutsto  answer,  or,  having  pleaded,  is  ordered  to  answer,  he  mustanswer  fully:  Ih.  The  defend- 
ant is  bound  to  answer  all  material  interi-ogatories,  and  if  the  answer,  being  in  the  affirmative, 
the  admission  would  bu  of  any  use  to  the  complainant,  either  to  assist  his  equity — to  advance  his 
claim  to  relief,  the  interrogatory  is  material :  lb.  When  the  defendant  in  equity  has  in  his  power 
the  means  of  acquiring  the  information  necessary  to  enable  him  to  make  the  discovery  called 
for,  he  is  bound  to  make  use  of  such  means,  whatever  pains  or  trouble  it  may  cost  him  :  lb.,  and 
12Ga.,  601.  The  complainant  cannot  avail  himself  of  matter  not  contained  in  the  bill,  or  in  tlie 
answer,  although  it  m;iy  be  contained  in  the  evidence:  24Ga.,  218.  Whether  answer  is  contra- 
dictory— question  for  jury:  24  Ga.,  506:  effect  of  such  answer — for  the  Court:  lb.;  credit  of  answer — 
for  jury:  39  (xa.,  479.  An  answer  that  admits  enough  of  the  bill  to  entitle  the  complainant  to 
the  decree  he  prays  for,  is  sufficient,  whether  it  answer  all  the  bill  or  not:  28  Ga.,  602.  Imperti- 
nence or  scandal:  29  Ga.,  82.  As  to  what  is  responsive  and  answers  of  co-defendants  :  Sec  notes 
to  sections  3106  and  3107. 


CHAPTER  III. 

OF  INTERLOCUTORY  DECREES,  AND  THE  APPOINTMENT  OF  RECEIV- 
ERS, MASTERS  AND  AUDITORS. 


Sectiox. 
4j:01.  Interlocutory  decrees  and  orders. 
4202.  Master  or  auditor. 


Section. 

4203.  Report  of  master — exceptions. 

4204,  Fees  of  master  or  auditor. 


§4201.  (4142.)  Interlocutory  decrees  and  orders.  At  any  stage  in  the 
progress  of  an  equity  cause,  if  any  portion  of  the  same  is  ready  for,  or 
requires  a  decree,  the  Court  may  hear  and  determine  such  matters,  and 
pa.ss  such  interlocutory  decree  or  order  as  may  advance  the  cause  and 
expedite  a  final  hearing.  If  no  issue  of  fact  is  involved,  the  verdict  of 
a  jury  is  unnecessary. 

Setting  apart  money  for  support  of  minor  legatees:  38  Ga.,  241. 

/  ^ffi858  §4202.  (4143.)  Master  or  auditor.  Every  Chancery  Court  in  this  Stafe 

86.  '   *  may  ap])oint  a  master,  to  whom  it  may  refer  such  matters  of  account  as 

i'i-'A-ii.  zizs.      are  complicated  in  their  nature  ;    or,  by  consent  of  parties,  may  a})point 

an  auditor  to   investigate  and  report  upon  similar  matters  in  dispute. 
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or  the  tri«l  and  itn  incidents. 


'msi. 


Su(-h  inast(T  or  ;ui(litor  may  Kiibprx'iin,  witnesses,  adiuirilster  ofitlis,  an^l 
lioar  testimony  on  iiny  (Jisj)nte(J  faet,  always  giving  due  jioliee  of* his  Hit- 
tings  to  the  parties  or  tlieir  sol  iei tors. 

]*iirM<;s,  liow  c-xiiinirHjd  hcCorc!:  11  ih\..,  \?>\  \  on  fu!).i(;f;t  (rf;r)f;r!illy :  11  Oa...  570.  C-'iHf;  p'jn'linj? 
siibinitt(Hl  to  arbilrsitors  r;if.h(;r  jis  rruistcrH  in  cliiirnMiry  \\\\\.\\  in  any  orhfjr  (;fi,r>!i<;it,y  :  21  (la.,  1.  Un- 
der this  Kcotion  Jtnd  soctions  3177-H,  OourfH  cannot,  refer,  etc.,  to  auditor  with'»ur.  r;r,ri«r;nf.  of  par- 
ties: 37  (j!a,.,  2i)!),  318:  tiie.se  provisions  8uperHoded  Act  of  IHr^H:  Ih.  General  rernarkn  on  mas- 
ters in  chancery  :  37  (Ja.,  348, 

§4203.  (4144.)  lleport  and  c/xGCfpiionH.  Tiie  re[)ort  of  tlie  master  or 
auditor,  when  returned  to  Court,  sliall  be  suhjeet  to  (;xe(;j)tions  for  such 
time  as  the  Court  may  allow;  and  the  exceptions  so  filed  sIimII  be  the 
only  issues  of  fact  submitted  to  a  jury,  so  far  as  the  matters  referred 
are  concerned.  When  submitted,  the  jury  shall  return  a  verdict  on  each 
exception  seriatim. 

§4204.  (4145.)  His  fees.     The  fees  of  the  master  or  auditor  shall  be  Act  of  is.ss,  p. 
determined  by  the  Court,  unless  agreed  on  by  the  parties. 

Jurisdiction  of  Judpes  of  Superior  Courts  as  to  interlocutory  ordersand  provisional  proceed- 
ings in  equity  is  the  same  as  that  exercised  by  the  Chancellor  in  England,  until  the  cause  is  .«et 
down  for  trial  on  the  merits  :  10  Ga.,  273.  The  right,  at  any  time  before  a  final  decree  distributing 
the  assets  to  file  a  bill  setting  up  grounds  of  equity,  against  the  payment  of  certain  debts,  is  recog- 
nized by  this  Court,  and  if  the  subject  matter  nas  been  previously  litigated  or  adjudicated  before 
the  auditor,  upon  the  facts,  and  by  the  Court,  upon  exceptions  to  his  report  relative  to  the  law, 
and  the  interlocutory  judgment  of  the  Court  has  confirmed  the  report,  such  facts  must  a  rise  upon 
plea  to  the  cross-bill,  and  it  was  error  in  the  Court  to  dismiss  the  same  upon  motion  :  44  Oa.,  65. 
The  report  of  the  auditor,  in  this  case,  was  properly  admitted  to  show  the  validity  of  the  claims, 
which  had  been  passed  upon  by  him.  and  which  the  complainants  relied  on  as  showing  their  inter- 
est in  the  subject  matter  in  controversy:  Neal  vs.  Patten,  July  term.  1872.  When  an  auditor  or 
master  in  chancery  makes  a  report  upon  matters  of  account  referred  to  him,  the  party  against 
whom  the  report  operates,  may  file  two  classes  of  exceptions  ;  first,  for  alleged  errors  of  law  on 
the  part  of  the  referee ;  secondly,  for  alleged  errors  in  his  report  as  to  the  facts  found:  Camp  V8. 
Mayer,  July  term,  1872.  The  first  is  for  the  exclusive  consideration  of  the  Court:  Jf>.  The  facts 
found  by  the  report  are  for  the  consideration  of  the  Court  in  the  first  instance,  after  which,  if 
approved  by  him,  the  report  becomes  prima /aci'e  evidence  of  their  truth,  subject  to  be  overthrown 
by  testimony  before  the  jury :  Ih.  On  the  trial  of  issues  raised  by  exceptions  to  an  auditor's 
report,  which  has  been  approved  by  the  Judge,  the  facts  reported  will  be  taken  as  true,  unless 
rebutted  by  evidence,  or  unless  the  record  shows  that  evidence  to  rebut  them  was  offered  and  ille- 
gally rejected  by  the  Court:  Jb.  On  a  trial  before  a  jury,  of  exceptions  to  an  auditor's  report,  the 
report  is  prima  facie  true  as  to  the  facts  and  results  reported.  The  fact  that  the  rule  of  reference 
provides  that  any  exceptions  filed  were  to  be  tried  de  novo,  as  in  cases  of  appeal,  does  not  vary  the 
rule:  Roberts  vs.  Summers,  July  term,  1872.  It  is  not  sutiicient  to  except  generally  to  an  audi- 
tor's report,  in  matters  of  account  referred  to  him  as  erroneous  in  the  results  at  which  he  arrives. 
The  exception  should  point  out  wherei-n  the  error  consists:  lb.  In  Georgia,  on  the  trial  by  a 
jury  of  exceptions  to  an  auditor's  report,  evidence  other  than  that  laid  before  the  auditor  is  admis- 
sible: lb. 


CHAPTER  IV. 


OF  THE  TRIAL  AND  ITS  INCIDENTS. 


Section.  ( 

4205.  Trial  term.  when. 

4206.  JurJ^  when  necessary. 

4207.  Rules  of  evidence  and  practice. 

4208.  Bill  taken  pro  confesso. 


Sectiojt. 

4209.  Decree  for  specific  performance. 

4210.  Special  verdicts  and  costs. 

4211.  New  trials,  appeals. 


§4205.  (4146.)  Trial  term.     The  trial  term  of  all  equity  causes  shall  Act  of  it99.  c. 
be  the  second  term  after  service  has  been  perfected  on  all  the  parties,  f^j^^"^  fJ;J*  '^^ 
[But  parties  to  bills  in  equity  may,  by  consent,  dispose  of  all   equity  <4is5. 
causes  at  the  first  term,  if  service  has  been  properly  perfected.]     (a.)        p.  9."^^ 

"Trial  term  :"  12  Ga.,  534,  546,  553 ;  14  Ga.,  674;  16  Ga.,  1 ;  23  Ga.,  619. 

§4206.  (4147.)  Jury  trial,  ichen  necessari/.  ^Vhen  any  question  of 
fact  is  involved,  the  same  shall  be  decided  by  a  special  jury,  selected  as 
in  cases  of  appeals.  If  there  be  no  such  question,  or  the  master's  report, 
unexcepted  to,  covers  all  such  questions,  the  Judge  may  render  a  decree 
without  the  verdict  of  a  jury. 

Province  of  Court  and  jury:  3  Kelly,  132;  7  Ga..  110,  397;  S  Ga.,  34;  11  Ga..  ISO;  22  Ga..  574. 
Formerly  the  verdict  was  necessary  in  all  cases  :  3  Kelly,  162.   What  does  not  require  jury :  23  Ga., 
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175;  ^T  Oa..  627:  41  Ga..  5S6.  T)oorctal  verdict,  when  sufficiently  certnin :  21  Ga„  401.  Whether  an 
ausuor  is  oontnuiiotory — forniry:  il4  Ga..  r>0o;  oilect  ot'siu-h  ansncr— for  Court :  //).  Credit  of  au- 
swoi- — for  jury  :  Si'  (.a,.  A~9.  Doi-roe  for  money  set  aside,  when  :  27  Ga.,  110(3.  When  no  question  of 
fact  Judire  may  iiistruet  jury  to  sign  decree,  how:  29  Ga.,  733.  Verdict  as  evidence:  40  Ga.,  1,  11. 
{>eo  old  Rules.  Nos.  1  and  L>. 

i^4*207.  (414S.)  Bules  of  evidence  and  practice.  The  rules  of  evidence 
shall  bo  the  same  as  in  trials  at  law,  and  the  rules  of  practice  as  to  con- 
tinuance, and  in  the  conduct  of  the  cause  before  the  jury,  except  that 
when  a  complainant  relies  solely  on  the  defendant's  answer,  he  shall  be 
entitled  to  open  and  conclude  the  cause. 

Where  both  parties  introduce  evidence  complfunant  is  entitled  to  bepin  and  conclude:  6  Ga., 
119.  AVhere  defendant  introduces  no  evidence  he  has  the  conclusion;  0  Ga.,  '2(55.  Where  some 
defendants  introduce  evidence  and  some  do  not.  complainant  has  conclusion  ;  37Ga.,  205.  Order 
of  ariTument  on  demurrer:  30  Ga..  232.  In  a  bill  filed  to  enjoin  an  action  of  ejectment,  and  for  spe- 
cific pi.rformance  it  is  not  error  in  the  Court  to  award  the  opening  and  conclusion  of  such  cause 
upon  the  trial  of  such  bill  to  the  complainant's  counsel:  43  Ga.,  361.   See  old  Rules,  Nos.  10  and  15 

§4-08.  (4149.)  Bill  falrn  jyro  confcsso.     If  at  the  trial  term  no  answer 
has  been  filed,  and  the  complainant  has  not  in  his  bill  disclaimed  discovery, 
and  no  sufficient  excuse  is  rendered  for  the  neglect  of  defendant,  the  facts 
Act  of  1799,  c.  charoed  in  the  bill  shall  be  taken  as  confessed,  so  far  as  the  complainant 
**'     *  (or  his  solicitor  in  his  absence)  will  swear  that  the  same  are  true,  or, 

according  to  his  information  and  belief,  must  have  been  admitted  to  be 
true  by  the  defendant  in  an  honest  answer;  and  the  Court  may  proceed 
to  decree  thereon.  The  same  rule  shall  be  enforced  against  a  complain- 
ant who  fails  or  refuses  to  respond  as  to  any  matter  set  up  in  defendant's 
answer  and  of  which  discovery  is  sought  from  complainant.  In  proper 
cases  the  Court  may  compel  an  answer  by  attachment  for  contempt. 

At  what  term :  11  Ga.,  9;  15  Ga.,  76;  27  Ga.,  372.  Discretion  of  Court  as  to :  11  Ga.,  328,  431,  654. 
Order  for  defendant  to  answer  to  be  put  on  minutes :  lb.  Application  to  let  in  party  to  defend  after 
order  taking  bill  pro  con/es^o,  granted  for  what  causes  :  11  Ga.,  654.  Decree  not  had  unless  such 
order  previously  taken  :  13  Ga..  24.  Such  order  cannot  be  taken  when  a  plea  in  bar  stands  undis- 
posed of:  16  Ga.,  466.  Where  bill  as  amended  is  not  answered:  16  Ga.,  1.  Where  Court  is  proceed- 
ing to  take  the  bill  pro  con/esso,  but  excuses  are  then  offered:  17  Ga.,  2.     SeQ,  also,  old  Rule  1. 

§4209.  (4150.)  Decree  for  specific  performance.     A  decree  for  specific 

ActofiiS?,  c.  performance  shall  operate  as  a  deed  to  convey  land  or  other  property 

p.46y.  Avithout  any  conveyance  being  executed  by  the  vendor.     Such  decree, 

certified  by  the  clerk,  shall  be  recorded  in  the  registry  of  deeds  in  the 

county  where  the  land  lies,  and  shall  stand  in  the  place  of  a  deed. 

Section  cited:  36  Ga.,  325. 

§4210.  (4151.)  Special  verdicts  and  costs.  Special  verdicts  may  be 
found  by  the  jury,  and  they  may  recommend  to  the  Court  the  assessment 
of  costs  upon  the  respective  parties.  It  is  the  province  of  the  Chancel- 
lor, however,  to  determine  upon  whom  the  costs  shall  fall. 

Discretion  of  the  Court :  3  Kelly,  226.    Injunction  cases :  30  Ga.,  506. 

§4211.  (4152.)  JVeiv  trials.  New  trials  may  be  granted  from  the  ver- 
dicts of  juries  in  equity  cases  in  like  manner  as  in  cases  at  law.  But 
there  shall  be  no  appeal  from  the  verdict  of  the  jury. 

Stated  in  5  Ga,,  1. 


gation  covering  said  evidence:  20  Ga.,  67.  Oljjectio)i  cm  ground  that  complainant  ha,s  adequate 
remedy  at  Imav  must  be  taken  advantage  of  the  first  opportunity;  32  Ga.,  257.  In  such  case,  bill 
ghould  be  dismissed  on  motion :  32  Ga.,  660. 
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01'  docrccH  unci  thoir  cnf'orccin<;nt. 


ClIAPTEIl  V. 

OF  DECIIEKS  AND  ^rUEIR  ENFORCEMENT. 


Section. 

4212.  A  decree  defined. 

4213.  Decrees  iind  remedies. 

4214.  ])ecrees  in  vitciition. 

4215.  Execution. 

4216.  Attachments  for  contempt. 


SKrn'io.v. 
4217.  Transferable  like  jud«?mcnta. 

421H.  J'Jnl'orcinK  iiijunction-i. 
421'.),  J)ormuiit  d(;f;r(;<;-(,  r(!viv;il. 
422U.  Limitation  on  billd  of  review. 


§4212.  (4153.)  What  is  a  decree.  A  decree  in  cliancery  is  the  judg- 
ment of  the  Chancellor  upon  tlie  facts  ascertained,  and  should  be  signed 
by  him  and  entered  on  the  minutes  of  the  Court. 

To  recite  what :  3  Kelly,  121 ;  36  Ga.,  053.  Informal  decree  perfected,  how  :  18  Ga.,  437.  Decree 
is  thejndgnientand  no  other  is  necessary:  31  da.,  140.  "Signed  by  him:"  42  Oa.,  2.38.  Failure  to 
enter  decree  :  43  Ga.,  564. 

§4213.  (4154.)  Deerees  and  remedies.  A  Court  of  equity  has  full 
power  to  mould  its  decrees  so  as  to  meet  the  exigencies  of  each  case ;  and 
shall  have  full  power  to  enforce  its  decrees  when  rendered. 

Where  the  order  to  enforce  transcends  the  decree :  13  Ga.,  24. 

§4214.  (4155.)  Decrees  during  vacation.    [When  for  any  reason  already 
existing,  or  to  exist,  it  becomes  impossible  to  carry  out  any  last  will  and 
testament,  in  whole  or  in  part,  the  Judges  of  the  Superior  Courts  shall 
have  power  to  render  at  chambers  during  vacation  any  decree  that  may  (a)Act?^ofla'>5- 
be  necessary  and  legal  in  the  premises :   Provided,  all  parties  in  interest     '  ^' 
consent  thereto  in  writing,  and  there  is  no  issue  as  to  the  facts ;  or  if  there  ^-^^' 
is  such  an  issue,  there  is  a  like  consent  in  writing  that  the  Judge  presid- 
ing may  hear  and  determine  such  facts,  subject  to  a  revision  by  the 
Supreme  Court,  as  in  other  cases :  Provided,  that  in  all  cases  where  minors 
are  interested,  the  consent  of  the  guardian  at  law,  or  guardian  ad  litem, 
shall  be  obtained  before  such  decree  is  rendered.]     (a.) 

§4215.  (4156.)  Execution  on  money  decrees.  A  decree  in  favor  of  any 
party  for  a  specific  sum  of  money,  or  for  regular  installments  of  money, 
shall  be  enforced  by  execution  against  property  as  at  law.  The  plaintiff  "^^^^ 
in  such  execution  shall  be  the  person  actually  entitled  without  regard  to 
his  relative  position  in  the  cause.  The  defendant  in  such  execution  shall 
be  entitled  to  all  the  privileges  and  defenses  allowed  to  executions  from 
a  judgment  at  law. 

Decree  for  specific  sum  enforced,  how:  3  Kelly,  121.    See  old  Rule  No.  13. 

§4216.  (4157.)  Attachments  for  contempt.     Every  decree  or  order  of  a 
Court  of  equity  may  be  enforced  by  attachment  against  the  person  for 
contempt,  and  if  a  decree  be  partly  for  money  and  partly  for  the  per-  ^^^' 
formance  of  a  duty,  the  former  may  be  enforced  by  execution,  and  the 
latter  by  attaehment  or  other  process. 

Stated  in  36  Ga.,  346.    Attachment,  how  served :  41  Ga.,  466.    Practice  as  to :   Ih.    See  old  ■• 

Rule  13. 

§4217.  (4158.)  Transfer — lien.  A  decree  in  equity  is  transferable  like 
other  judgments,  and  when  for  money,  shall  have  a  like  lien. 

§4218.  (4159.)  Enforcing  injunctions.     Injunctions,  ne  exeat,  prohibi- 
tion, and  other  extraordinary  remedies  may  be  enforced  also  by  attach- '^''^'* 
ment. 

§4219.  (4160.)  Donnant  decrees — revival.  Decrees  in  equity  for  the 
payment  of  money  shall  become  dormant  like  other  judgments  when  not 
enforced,  and  may  be  revived  upon  petition  and  notice,  without  a  bill  or 
writ  of  scire  facias. 

Stated  in  8  Ga.,  32.    Aliter,  as  to  decrees  for  performance  of  duty :  33  Ga.,  14S. 
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Act  of  lS51-'5i:. 
{2919. 


§4220.  (41  ()1.)  Limitation  on  bills  of  review.  Bills  of  review  shall  be 
brought  within  throe  ye.ai's  from  the  date  of  the  decree  rendered,  or  from 
the  time  of  the  removal  of  the  disability  of  infancy,  covertnre,  imprison- 
ment, or  insanity,  from  the  pei'son  eomplainino;. 


Parties  to :  6  (Ja..  210.   Limitfi- 

Effoct  ot'ovorrultnjT  of  liemur- 

9.    Kocord  of  (locrec  ,siouj?ht  to 

Not  sustained  unless  it  makes 


of  the  former  docrco  or  would  autliorize  a  new  trial :  30 
jia.,  2.    For  nowly-discoverod  evidence  :  39  Ga.,  678.    Not 


A  doereo  tliat  has  boon  before  the  Supreme  Court:  4  Ga.,  55S, 
tions  as  to  :  7  Ga..  110;  when  sueh  bills  lie:  7  Ga..  110;  39  Ga..  518 
ror  to:  10  Ga..  9;  12  lia.,  14.  To  deeree.  for  lack  of  serviee:  11  Ga. 
be  reviewed  must  be  set  forth  or  apvHMided  as  exhibit:  13  Ga.,  24 
a  ease  whieh  would  require  tlie  reversal  of  th 
Ga.,  827.  To  eorroet  errors  of  award:  31  G 
sustained,  when:  44Ga.,  142. 

Gknkuai.  Xotk.— Deeree.  where  complainant  examines  a  co-defendant  as  witness:  5  Ga.,  71. 
Pcoree,  evidenee  of  what:  8  Ga.,  354;  rendered  by  consent:  In.  Estoppel  by  decree:  8  Ga.,  354;  21 
Ga..  584;  32  Ga..  557;  40  Ga.,  11.  Appeal  from  :  21  Ga.,  359.  Bill,  etc.,  evidence  as  being  foundation 
of  deeree:  21  (la..  584.  Where  deeree  is  not  enrolled  :  26  Ga..  308.  Decree  for  reimbursement  of 
next  friend  of  minor's  remaindermen,  how  framed:  29  Ga.,  730.  Order  for  amendment  of,  when 
valid:  30  Ga.,  696.  Where  one  of  complainants  in  bill  dies:  30  Ga.,  764.  Supremo  Court  remands 
the  ease  for  modification  of  decree,  wlien  :  30  Ga.,  879.  No  deeree  on  bill  dismissed:  36  Ga.,  653. 
Deeree  by  Judije — i«ase  left  to  him:  44  Ga.,  142.  See,  also,  Tift  vs.  Goode,  January  term,  1873. 
Docket  of  decrees:  Old  Rule,  No.  20. 


CHAPTER  VI. 


OF  OTHER  PROCEEDINGS  IN  CHANCERY. 


Sf.ctiok. 

4221.  Proceedings  by  petition. 

4222.  AVhat  may  be  done  at  chambers. 


Section. 

4223.  Notice— when  necessary. 

4224.  To  minors. 


?^232n,  2327, 
2330. 


Act  of  lS53-'54, 
r.  60. 

'im9,  2320. 


21821. 


§4221.  (4162.)  Proceedings  by  petition.  All  proceedings  ^.'rj^ari^e,  or 
in  the  execution  of  the  protective  powers  of  chancery  over  trust  estates, 
or  the  estates  of  the  wards  of  cliancery,  may  be  presented  to  the  Court  by 
petition  only,  and  such  other  proceedings  be  had  therein  as  the  necessity 
of  each  cause  shall  demand. 

§4222.  (4163.)  What  may  be  done  at  chambers.  A  Court  of  equity  is 
always  open,  and  hence  the  Judge  in  vacation  and  at  chambers,  may 
receive  and  act  upon  such  petitions,  always  transmitting  the  entire  pro- 
ceedings to  the  clerk  to  be  entered  on  the  minutes  or  other  records  of  the 
Court. 

§4223.  (4164.)  Notice,  when  necessary.  In  all  cases  of  applications  for 
the  removal  of  trustees,  or  the  sale  of  trust  property,  or  the  investment  of 
trust  funds,  or  similar  cases  where  any  person  is  interested  besides  the 
applicant,  notice  to  such  persons  must  be  shown,  or  its  absence  accounted 
for  before  the  Court  shall  proceed  in  the  cause. 

§4224.  (4165.)  To  minors.  If  minors  are  interested,  and  they  have  no 
guardians,  guardians  ad  litem  must  be  appointed  and  notified  before  the 
cause  proceeds. 

Gexkral  Notk. — Appointment  of  receiver  without  notice:  11  Ga.,  595;  20  Ga.,  271 ;  23  Ga.,  31. 
A  question  of  contested  rif^ht  of  possession  cannot  bo  settled  by  an  order  at  chambers,  on  the  affi- 
davit of  one  party  and  without  notice  to  the  other:  29  Ga.,  29.  A  demurrer  to  a  bill  in  equity  can- 
not be  heard  and  determined  in  vacation,  excei)t  by  virtue  of  an  order  passed  in  term  time:  37 
Ga..  2-51;  see  section  247^5.;  Receiver  entitled  to  notice  of  motion  to  remove:  37  Ga.,  348.  It  is 
error  in  the  Judge  of  the  Superior  Court  to  dismiss  a  bill  in  vacation,  except  upon  demurrer  by 
the  defendant :  42  Ga.,  429. 
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Artiolo  1. — Of  the  HiibrniwKion. 


TJTLli]  XXVI. 

AKIilTRATION  AND  AWARD. 


Chapter  1. — special  Provisions. 
Chapter  2. — General  Provisions, 


CHAPTER  I. 

SPECIAL  PROVISIONS. 


Article  1. — Of  the  Submission. 

Article  2. — Of  the  Organization  and  Hearing. 

Article  3. — Of  Continuances  and  Adjournments. 

Article  4. — Of  the  Evidence  and  Witnesses. 

Article  5. — Of  the  Poioers  of  the  Arbitrators. 

Article  6. — Of  the  Rendition  and  Effects  of  the  Award. 

Article  7. — Hoiv  Attached. 

Article  8. — Of  Costs  and  Compensation  of  the  Arbitrators, 


ARTICLE  I. 


OF    THE    SUBMISSION. 


Section. 
4225.  Coptroversies  submitted. 


Section. 
4226.  Submission  must  be  signed. 


§4225.  (41 66.)  Controversy  submitted  to  arbitration.  All  persons  having 
matters  of  controversy,  whether  in  suit  or  otherwise,  may  submit  the  same  -^^^^^^  is->5-'5^, 
to  arbitration,  and  any  personal  representative  of  any  decedent,  or  guard-  iso?i~p.  47. 
ian  of  any  infant,  idiot,  lunatic,  or  any  trustee,  may  submit  to  arbitration  52ss4. 
any  matter  of  controversy  touching  the  estate  or  property  of  such  decedent, 
idiot,  lunatic,  infant,  or  of  such  trust  estate,  in  the  following  manner. 

Act  of  1856  applies  only  to  cases  originating  out  of  Court :  25  Ga.,  65 ;  but  parties  m:iy  by  agree- 
ment, in  referring  pending  suits,  make  that  Act  the  law  of  the  case:  29  Ga.,  362.  Submission  by 
minors:  41  Ga.,  23.    See,  also.  Crane  vs.  Barry,  January  term.  1873. 

§4226.  (4167.)  Submission  to  be  in  writing.  All  such  submissions  to 
arbitration  shall  be  in  writing,  and  shall  contain  a  clear  and  accurate  state- 
ment of  the  matters  in  controversy  submitted,  and  any  other  matter  that  f^i-^^  '^^^^-'06, 
may  be  pertinent  to  said  submission,  and  also  the  names  of  the  arbitra-  . 
tors  chosen  by  the  parties.  Said  submission  shall  be  signed  by  the  par- 
ties or  their  agents,  and,  when  so  signed,  shall  be  delivered  to  one  of  the 
arbitrators  chosen  by  the  parties  ;  and  when  this  is  done,  said  submission 
shall  be  irrevocable,  except  by  consent  of  all  the  parties. 

Submission  in  this  case  construed:  26  Ga.,  459;  28  Ga.,  39S.  Wliere  the  submission  was  in 
writing,  and  the  parties,  by  subsequent  parol  agreement,  chose  a  new  arbitrator  and  submitted  a 


7G2 


PART  III.— TITLE  XXVL— CHAPTER  I. 


Article  2.— Of  the  organization  and  hearing. 


portion  of  the  dispute  to  him.  his  jmljrmont  is  not  a  statutorj-  award  :  41  Ga.,  2W  Estoppel  by  sub- 
misi^iou  :  41(ia..  ">47:  4^^  tta..  IW,  Whoro  thoro  is  acontrovovsy  between  snnvdian  and  ward,  and 
"all  matters  and  things  srrowina:  out  of  nnd  eounected  with  said  j;-uavdianslHi>,"  arc  subn\itted  to 
arbitration,  it  is  not  an  exeess  of  authority  on  the  p-irt  of  the  arbitrators  to  eaneel  by  their  award 
a  note  civen  by  tlie  ward  to  the  .euardian.  in  Iiis  individual  charaotor,  for  money  reeeivod  from 
liim:  Ovorby  rs.  Thrasher,  July  term,  1S7-. 


ARTICLE  11. 


OF   THE   OrxGAXIZATIOJSr   AND    HEARING. 


SKCTtOX. 

42-7.  Must  be  three  arbitrators. 

4"22S.  How  ehosen, 

422VI.  Shall  appoint  time  and  phice. 


Section. 
42o0.  List  of  witnesses  to  be  furnished. 
42.S1.  If  any  fail  to  attend. 
4232.  Arbitrators  must  be  sworn. 


Act  of  lS3o-*56, 
J424S. 


§4227.  (41G8.)  To  consist  of  three.  Every  arbitration  under  this  pro- 
vision of  this  Code  shall  be  composed  of  three  arbitrators,  one  of  whom 
shall  be  chosen  by  each  of  the  parties,  and  one  by  the  arbitrators  chosen 
by  the  parties. 

§4228.  (4169.)  How  chosen.  When  the  submission  is  delivered  to 
the  arbitrators  chosen  by  the  parties,  or  either,  such  arbitrators  shall  then 
choose  another  arbitrator,  whose  name  shall  be  inserted  in  the  submis- 
sion. 

§4229.  (4170.)  Time  and  place  of  meeting.  The  arbitrators  so  chosen 
shall  then  appoint  their  time  and   place  of  meeting,  which  shall  be  as 

vril.  ^^  ^'  soon  as  practicable,  consistent  with  a  proper  preparation  of  the  case, 
and  tlie  parties  shall  have  ten  days'  notice  of  such  time  and  place  of 
meeting. 

§4230.  (4171.)  List  of  ivitnesses  to  he  furnished.  At  the  time  the  sub- 
mission is  made,  or  so  soon  thereafter  as  may  be  done,  the  parties  shall 

p.^221  '^^^  ^'  fiirnish  the  arbitrators  so  chosen,  or  one  of  them,  with  a  list  of  the  wit- 
ne.-^ses  whose  testimony  they  desire  to  be  before  said  arbitrators ;  and  any 
party  neglecting  to  do  this  for  ten  days  after  said  submission  is  made, 
shall  not  be  entitled  to  delay  or  continuance  for  the  absence  of  his  testi- 
mony or  witnesses. 

§4231.  (4172.)  One  of  the  arbitrators  failing  to  attend.  If  any  one 
of  the  arbitrators  selected  by  the  parlies  should  fail  to  attend  at  the  time 
and  jilace  of  meeting,  or  be  disqualified,  the  party  whose  arbitrator  is 

Act  of  iS55-'56, ^^-^^^^^t  ^^  disqualified  shall  then  choose  another  in  his  place;  and  if  the 

p.  223.  arbitrator  chosen  by  the  arbitrators  is  absent  or  disqualified,  the  arbitra- 

tors chosen  by  the  parties  shall  choose  another  in  his  place,  and  the  arbi- 
trators so  chosen  shall  have  all  the  powers  of  the  arbitrators  first  chosen. 
§4232.  (4173.)  Arbitrators  must  he  svwrn.  Before  the  arbitrators 
enter  upon  a  hearing  of  said  case,  to  make  up  their  award,  they  shall  be 
sworn  impartially  to  determine  the  matters  submitted  to  them,  according 

i>?-22'.'.  ^'^"  'to  law  and  the  justice  and  equity  of  the  case,  without  favor  or  affection 
to  either  party ;  w^iich  oath  they  may  administer  to  each  other. 
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Article  3.— Of  continuances  and  afljournments.— Article  4.— Evi<l<;ri':<;  ;ind  wUneMen. 


ARTICLE  III. 


OF   CONTINUANCEH   AND   A  I)JOURXMP:XTS. 


Section. 
42.'i3.  Parties  not  ready— postponoment. 


4;i.'5l.  AdjoiirnrnentH. 


§4233.  (4174.)  Parties  not  ready — case  postponed.     Wlien,  upon   i\\<t 
meeting  of  tlie  arbitnitors,  if  cither  f)arty  .siiall  not  1)0  ready  for  trial,  the  Act  of  i855-'56, 
arbitrators  may  ])ostpone  the  hearing  of  tlie  ease  to  a  future  rlay,  whicli  ''•^^• 
day  shall  boas  early  as  may  be  consistent  with  the  ends  of  justice,  con- 
sidering all  the  circumstances  of  the  case.     But  there  shall  not  l^e  inore 
than  two  adjournments  of  the  case,  except  for  providential  cause.-. 

§4234.  (417'5.)  May  adjourn  from  day  to  day.     After  the  arbitrators 
shall  have  commenced  their  investigations,  they  may  adjourn  from  day  to  ^^^'^^l'^^-^''^' 
day,  or  for  a  longer  time,  if  the  ends  of  justice  require  it,  until  their 
investigations  are  completed,  and  they  have  made  up  their  award. 

Stated  in  27  Ga.,  528. 


ARTICLE  lY. 


OF   THE   EVIDENCE   AND   WITNESSES. 


Section. 

4235.  Testimony  taken  by  commission. 

4236.  Competency  of  witness. 


Section. 
4237.  Examination  of  witnesses,  etc. 


0*), 


§4235.  (4176.)  Testimony  may  he  taken  by  commission.  Testimony 
may  be  taken  bv  commission,  under  the  same  circumstances,  in  the  same 

.  .  \ct  of  1855 

manner,  and  subject  to  the  same  rules  and  regulations,  as  are  now  or  may  p.  222. 
be  prescribed  by  law  for  the  taking  of  testimony  by  commission  in  the 
Superior  Courts,  saving  only  that  the  original  interrogatories  shall  be 
filed  w^ith  one  of  the  arbitrators,  and  the  commission  issue  by  one  of  the 
arbitrators,  and  the  testimony,  when  taken,  shall  be  directed  to  the  arbitra- 
tor who  issued  the  commission. 

§4236.  (4177.)   Competency  of  luitnesscs.    All  persons  who  have  arrived 
at  sufficient  ag-e  to  understand   the  oblio;ations  of  an  oath,  and  are  not 
idiots  or  lunatics,  including  also  the  parties  to  said  submission,  shall  beActofiS55-'56, 
competent  as  witnesses  in  all  cases  before  said  arbitrators,  saving  only  ^'  '^^' 
that  the  wife  shall  not  be  a  witness  for  or  against  the  husband,  nor  the  hus-  ?3S54. 
band  for  or  against  the  wife,  except  in  cases  where  the  same  is  allowed  by 
law. 

May  examine  the  party  to  tho  arbitration  as  a  witness  for  himself:  26  Ga.,  451. 

§4237.  (4178.)  Examination  of  witnesses — admission  of  evidence.  The 
examination  of  witnesses  and  the  admission  of  testimony  shall  be  governed 
by  the  rules  of  the  Superior  Courts,  except  as  herein  provided. 
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PART  III.— TITLE  XXYI.— CHAPTER  I. 


Article  5.— The  powers,  etc.— Article  6.— The  rendition,  etc. 


ARTICLE  Y. 


OF   THE    POWERS    OF    THE   ARBITRATOrvS. 


Section. 
42;vs.  Powers  of  nrbitrntors. 
423i\  May  ooiupol  production  of  books,  etc. 


gKCTlON. 

4240.  Administer  onth  to  Avitnessos,  etc. 
4lM1.  If  all  do  not  attend  two  may  act. 


§4'238.  (4179.)  Powers  of  arbitrators.  The  arbitrators  shall  be  clothed 
Avith  all  the  powers  of  the  Superior  Courts  to  compel  the  attendance  of 
witne>?cs  before  them,  and  also  to  compel  them  to  testify,  and  any  one  of 
^^^^5!*^  ^^^"'^' said  arbitrators  shall  have  j)ower  to  issue  subpoenas  requiring  the  attend- 
ance of  witnesses  at  the  time  and  place  of  their  meeting,  which  subpwnas 
shall  be  served  in  the  manner  pointed  out  by  law  for  the  service  of  sub- 
pcvnas  in  cases  ]^ending  in  the  Superior  Courts,  and  witnesses  so  attending 
shall  be  entitled  to  the  same  compensation  as  witnesses  attending  Superior 
Courts,  and  it  may  be  collected  in  the  same  manner. 

§4239.  (4180.)  Mai/  compel  the produdion  of  books,  etc.  Said  arbitra- 
tors shall  be  clothed  with  all  the  powers  of  the  Superior  Courts  to  compel 
Act  of  iSo5-'56  P^i'ti^s  t^  produce  books  and  all  other  papers  which  they  may  deem 
necessary  and  proper  for  the  investigation  of  the  matters  submitted  to 
them,  giving  to  the  party,  his  agent,  or  attorney,  from  whom  the  produc- 
tion is  required,  such  notice  as  is  required  in  the  Superior  Courts  for  the 
production  of  papers. 

§4240.  (418 L)  May  administer  oaths.  Said  arbitrators  shall  have 
power  to  administer  oaths  to  witnesses,  and  all  other  oaths  that  may  be 
necessary  for  carrying  the  provisions  of  this  Chapter  into  full  effect. 

§424L  (4182.)  Two  may  make  an  award.  If  the  ax'bitratoi^s  so  chosen 
shall  fail  to  agree  upon  an  award,  then  any  two  of  them  may  make  an 
award,  which  shall  have  the  same  force  and  effect  as  if  made  by  all  three 
of  them. 

Under  Act  of  1855-6— award  by  two  was  not  valid:  26Gra.,  249.  !Nor  where  submission  wn.^ 
made  under  Act  of  1856.  and  the  arbitration  was  not  made  until  after  the  Act  of  1859:  31  Ga.,  589. 
Too  late  to  object  to  absence  of  one  of  the  arbitrators — on  motion  to  make  tlie  award  the  judgment 
of  the  Court:  44  Ga.,  585. 


p.  223. 


Act  of  1S.59,  p 
47. 


ARTICLE  YL 


OF   THE   RENDITION  AND   EFFECT   OF   THE   AWARD. 


Section".  4242.  Rendition  and  effect  of  award. 

§4242.  (41 83.)  Copy  to  be  given  to  the  parties — original  returned  to 
Superior  Court.  After  the  arl)itrators  shall  have  made  up  their  award, 
they  shall  furnish  each  of  the  parties  with  a  copy  thereof,  and  return  the 
original  award  to  the  next  Superior  Court  of  the  county  where  the  award 
was  jnadf!,  and  said  award  shall  be  entered  on  the  minutes  of  said  Court, 
'and  shall  have  all  the  force  and  effect  of  a  judgment  or  decree  of  said 
Court,  and  may  be  enforced  in  the  same  manner  at  any  time  after  the 
adjournment  of  said  Court,  and  shall  be  final  and  conclusive  between  the 
parties  as  to  all  matters  submitted  to  the  arbitrators,  unless  objection 
should  be  pleaded  to  the  same,  as  provided  in  the  next  section  of  this 
Code. 


p.  223. 
il2m,  4249 


PAET  III.— TITLE  XXVI.— CTIAPTEll  I.  765 

Artide  7.— How  attacked. 

— —  — —  —  ■  .  ■         i  I       I  I.  .  I  I  . 

1'Ik'  rniniitc'H  oftln!  nr})itniforH  in  fi,  ofiUMf;  rcfV;rrf;<l  lotlifirn  »r<;  not.  to  bo ';ntr;r*;'l  on  tho  rninijt<^« 
of  the  (Jourt :  2f)  (hi..,  LW.  I'IHcm;!.  of  l>ill  oi Cxfii'jition.s  tf^  judKnit-nl  oi-<N;rinK  ;iri  awsinl  to  b«;  ♦;iit«'r«;<l, 
(!((■.,  on  mo  lion  to  innko  llic  ;ivv;ii(l,  tfio  Jud/rnMriit  of  tii<;  Coui't, :  ///.  Wli<;r(;  urhitrHtidii  in  not  iin<l«;r 
thin  A(;(.  no  (;!-i(»r  not  l,o  fun. isli  copy,  (rU:. :  '.',]  (i:i. ,'.',.  M)iy  r«;tijrn  tin;  iiwjinl  to  n«;xt  .Siif><;rior 
Court,  rcyulur  or  adjourned  :  40  (jiu.,  27-'J.  I'ltiluro  to  furni.-Jj  wiUi  u  copy,  otc. :  41  Ga.,  ]0;  4-1 
Ua.,  585. 


aiiticj;e  VII. 

II  O  W      A  T  T  A  (J  IC  E  D  . 

Section.  I  Skction. 

4243.  Award— how  attacked,  etc.  |     4244.  Verdict  of  jury  and  proceedings. 

§4243.  (4 1 84.)  Frauds  may  be  suggested  at  the  return  term.    When  said 
award  shall  have  been  returned  to  said  Court  and  entered  upon  its  min- 
utes, as  provided  in  the  previous  sectioii  of  this  Code,  either  of  tlie  parties 
may  suggest,  on  oath,  at  the  term  to  which  said  award  is  returned,  that 
the  award  was  the  result  of  accident,  or  mistake,  or  the  fraud  of  some  ^ '^^^4^  i^55-'56, 
one  or  all  of  the  arbitrators  or  parties,  or  is  otherwise  illegal.     AYhereupon  .^ 
the  Court  shall  cause  an  issue  to  be  made  up,  ^vhich  issue  shall  be  tried  Sts."' 
by  a  special  jury  under  the  same  rules  and  regulations  as  are  prescribed 
for  the  trial  of  appeals;  which  trial  shall  be  had  at  the  same  term  of  the 
Court  at  which  the  suggestion  is  made,  unless  good  cause  be  shown  for  a 
continuance,  when  the  same  may  be  continued  for  one  term  only,  except 
for  providential  causes. 

When  set  aside  for  fraud  and  corruption:  27  Ga.,  314;  28  Ga.,  398;  29  Ga.,  362:  Overby  vs. 
Thrasher,  July  term,  1872;  for  mistake  or  illegality:  38  Ga.,  135;  4U  Ga..  671  ;  Overby  vs.  Thrasher, 
July  term,  1872.  When  equity  has  jurisdiction  to  set  it  aside  :  27Ga.,314;  41  Ga.,  23.  Coun.*el  to 
whom  fees  are  awarded  in  accordance  with  submission  are  not  necessary  parties  to  motion  to  set 
it  aside:  28  Ga,,  399.  Newly-discovered  testimony :  29  Ga.,  362.  For  excess  of  authority  given  by 
submission:  33Ga.,  470;  Overby  v.?.  Thrasher,  July  term,  1872.  Judgment  may  also  be  vacated 
when  founded  on  award,  where  the  submission  is  illegal,  the  defendant  in  the  judgment  not  having 
been  a  party  to  the  arbitration  :  35  Ga.,  173.  Requisites  of  affidavit  under  this  section  :  38  Ga.,  135; 
39  Ga.,  7.  678.  When  no  fraudulent  intent  is  shown,  the  simple  fact  that  a  senior  mortgagee,  whose 
mortgage  covered  a  growing  crop  and  other  property,  was  required  by  the  award  and  judgment  to 
pay,  and  did  pay  a  certain  siim  of  money  to  the  mortgager,  is  no  evidence  of  fraud:  39  Ga.,  312. 
Amendment  of  motion  to  set  aside:  39  Ga.,  678.  'W'here  the  presiding  Judge  was  one  of  the  arbi- 
trators to  be  paid  jointly  by  both  parties  for  his  services  :  39  G^.,  678.  Where  the  complainant  did 
not  show  due  diligence  ia  perfecting  objections  to  the  award  :  Ih.  The  objections  must  be  made  on 
oath  :  40  Ga.,  273.  Whether  an  award  is  illegal  upon  its  face  is  for  the  Court:  40  Ga.,  671.  Compe- 
tency of  witness  on  such  trial :  lb.  It  is  not  sufficient  to  state  in  general  terms  that  the  award  ig 
the  remit  of  accident,  mistake  or  fraud,  or  is  generally  illegal ;  the  affidavit  must  state  such  fjicts 
of  fr^iud,  accident  or  mistake,  or  designate  such  illegality,  as  that  the  Court  may  see  that  the  mis- 
take, ete.,  did,  if  the  statement  be  true,  occur,  and  that  it  was  material  to  the  issue  :  41  Ga..  370. 
The  affidavit  must  be  such  as  that,  if  the  other  party  should  not  deny  it,  the  Court  can  intelli- 
gently pronounce  that  the  award  was  the  result  of  the  fraud,  accident,  mistake,  or  illegality 
charged,  or  no  issue  can  be  formed  upon  it,  and  no  judgment  of  the  Court  can  be  rendered  setting 
it  aside  :  lb.  For  failure  to  furnish  the  party  who  objects  with  a  copy  of  the  award  :  41  Ga..  10:  for 
uncertainty:  /6.  ,•  for  error  in  judgment :  Ih.;  for  being  contrary  to  evidence:  41  Ga..  10,  . 547;  42 
Ga-.,  495;  Overby  vs.  Thrasher,  July  term,  1872.  Objection  under  this  section  must  comply  strictly 
v>'ith  tlie  requirements  of  the  statutes  :  lb.  "  Legal  accide«it :"'  43  Ga.,  193.  Too  late  to  object  to 
absence  of  third  arbitrator,  on  motion  to  make  the  award  the  judgment  of  the  Court :  44  Ga..  5S5. 
Whetheran  award  is  contrary  to  evidence  or  not  is  a  question  of  law  for  the  Court,  and  not  a  mat- 
tor  to  be  submitted  to  the  jury,  and  should  be  heard  as  upon  demurrer:  unless  strongly  and  deci- 
dedly against  the  evidence,  it  should  not  be  set  aside  on  this  groutui.  The  same  rule  should  govern 
here  as  in  motion  for  a  new  trial:  Overby  ■?;•'?.  Thrasher.  July  term,  1872,  Verdict  setting  aside  an 
award :  lb.    (See,  also,  Thurman  vs.  Clark,  Ja?iuary  term,  1873. 

§4244.  (4185.)  Verdict  of  juri/.  If  upon  the  trial  of  such  issue  the 
jury  shall  return  a  verdict  finding  against  said  award  on  the  specifications 
made  in  the  issue  submitted,  the  Court  shall  forthwith  pass  an  order,  ,  .-,..  ,.^. 
vacating  and  settmg  aside  said  award ;  but  11  the  jury  suaii  not  so  find.  p.  22i. 
said  award  shall  remain  in  full  force  as  provided  in  the  previous  section 
of  this  Code,  and  shall  be  final  and  conclusive  unless  the  judgment  of  the 
Superior  Court  on  the  tiial  of  such  issue  be  reversed  by  the  Supreme 
Court. 
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PART  III.— TITLE  XXYL— CHAPTER  II. 


Article  S.— Of  costs  nnd  compensation  of  arbitratoi'3.— Genoval  principles. 


ARTICLE  YIIL 


OF   CX^STS   AXD   COMPEXSATIO:N'   OF   AUBITRATORS. 


Sfxttok. 
■}24;\  Clerk's  fees  for  his  servrces. 
4240.  The  costs  may  be  taxed,  etc. 


SucTioy. 
4247.  Compensation  of  arbitrators,  etc. 


§4245.  (41 8G.)  CIo-Fsfccs.  For  each  award  entered  upon  the  min- 
utes of  tlie  Superior  Court,  tlic  clerk  shall  be  entitled  to  the  same  pay 
now  allowed  by  law  for  the  entering  of  judgment  in  other  cases,  to  be 
paid  by  the  parties  as  directed  in  said  award. 

§4246.  (4187.)  Costs — how  faxed.  The  arbitrators  shall  return  in  their 
Aoi  of  i855-'56,  ^^^^I'fl  the  costs  of  the  case,  which  they  may  tax  against  either  party,  or 
^•—■*-  a  part  against  one  and  a  part  against  the  other,  according  as  they  may 

think  just  and  right. 

§4247.  (4188.)  Compcnsaiion  of  arbitrators — lioii')  fixed  and  collected. 
The  arbitrators  shall  have  such  compensation  for  their  services  as  may  be 
agreed  upon  by  themselves  and  the  parties,  Avhich  shall  be  paid  equally 
by  the  parties,  or  included  in  the  judgment  or  decree  of  the  Court  to 
Act^of  i85o-'56,  which  Said  award  is  returned  as  part  of  the  costs  in  said  case  ;  and  if  the 
parties  fail  to  agree  on  the  amount  so  to  be  paid,  the  Court  to  which  said 
award  is  returned  shall  direct  an  issue  (as  to  the  amount  of  the  fee)  to  be 
formed  between  the  parties  and  the  arbitrators,  which  shall  be  tried  by  a 
special  jury,  whose  verdict  shall  be  final  and  conclusive,  unless  reversed, 
and  the  subsequent  proceedings  thereon  shall  be  the  same  as  in  cases  of 
appeal. 

Gkxekal  Notk. — Compensation  Avhere  the  arbitration  is  not  under  this  Act:  ?!  Ga.,  3.  Where 
title  to  property  is  derived  from  an  award,  the  arbitrators  have  a  lien  for  that  proportion  of  their 
compensation  due  by  the  person  to  whom  it  was  awarded,  upon  the  property  so  awarded,  supe- 
rior to  a  mortgage  executed  by  such  person  after  the  date  of  thje  award,  but  before  it  is  entered 
on  the  minutes  of  the  Court.  A  judgment  upon  an  award  should  follow  the  award,  and  where 
that  provides  that  "the  cost  of  this  award  and  of  the  needful  proceedings  to  make  it  the  judgment 
of  the  Court,  shall  be  equally  borne  in  equal  degree  by  each  and  evei'y  party,  hereto  including 
just  compensation  to  the  arbitrators,  to  be  set  forth  in  the  order  making  the  award  the  judgment 
of  the  Court,"  the  .judgment  should  be  against  each  party  to  the  submission  for  his  aliquot  pro- 
r'ortion  of  the  expenses,  and  no  more,  and  not  against  a  portion  of  the  parties  for  the  whole  cost. 
^\'here  there  were  four  parties  to  the  submission,  under  such  an  award,  a,nd  the  sum  of  one  hun- 
dred and  forty  dollars  is  fixed  by  the  order  of  Court  as  the  compensation  of  the  arbitrators,  each 
party  is  liable  for  thirty-five  dollars  and  no  more:  Miller  et  aL  vs.  Fisk,  July  term,  1872. 


p.  224. 


CHAPTER   II. 


GENERAL    PRINCIPLES. 


4248.  Any  number  of  arbitrators. 


Srctiox. 
4249.  Submissions  when  suit  is  pending. 


Act  of  IT&O,  C. 
I>.  4i7. 


§4248.  (4189.)  Any  nnraher  of  arhitrators.  ^i^othing  in  the  preceding 
Chapter  contained  shall  prevent  any  of  the  parties  named  in  the  first  sec- 
tion thereof  from  submitting  any  and  all  matters  of  controversy  to  the 
arbitrament  and  award  of  any  number  of  arbitrators,  as  provided  by  this 
Qode,  wlietlicr  (lie  same  be  in  suit  or  rxthcrwise ;  and  when  so  submitted, 
the  proceedings  shall  be  governed  by  the  provisions  of  this  Code  and  the 
common  law. 

§4240.  (4190.)  Sidjmission  when  suit  is  pendinrj.  In  all  matters  sub- 
mitted to  reference  by  parties  in  a  suit,  under  a  rale  of  Court,  or  other 
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agrcoment  in  writing,  HigiKKJ  by  tlio  j)Jirti(3H,  (except  as  licroinT)oforo  pro- 
vided,) Judgment  sliall  be  enter(*d  up  by  the  party  in  whose  fnvor  the 
award  is  giv(!n,and  execution  shall  is.sne  ibrthe  sums  awarded  to  be  [>aid 
as  they  respectively  become;  due,  and  to  be  levied  oji  the  property  of  the if^/j],  4242. 
party  against  wiiom  the  judgnu^nt  shall  have  been  entered  up,  and  such 
other  proceedings  shall  b(i  had  ther(.'on  by  the  Court  as  in  cases  of  judg- 
ments entered  uj)on  verdicts  of  juries. 

What  cases  arc  under  the  Act  of  1700,  and  not  Act  of  1850  :  2-5  Ga.,  05,  250.  200;  28  Ga..  ?M  :  40 
Ga..  713.  Judgement  as  cvid(!ncc:  28  (ia.,  28i>.  Awiird  m;i.do  judj^rnent— when  :  20  Ga,,  4l8,  422; 
40  Ga..  710.  Wher(3  an  nward  has  bocn  iriiidc;  the  ,jud;.'nu;rit  of  tho  Sup';rior  Court,  thf;  _f;ict  th;it 
exceptions  to  theiiwivrd  lutd  Ix^en  (lltMl  and  withdrawn,  did  not  make  it  any  the  lo?<3  thie  judgment 
of  the  Court:  McCroryy.'?.  SoUars.  Ju^  term,  1872. 

Grnrral  Note.— Signature  of  a wii.rd  by  arbitrator?:  20  Ga.,  450;  27  Gh.,  528.  An  arbitrator 
cannot  impeach  his  own  award,  when  :  28  Ga.,  3i)0.  I'nles.s  arbitration  is  under  the  Act  'of  179(J,  or 
of  1855-6,  a  Court  cannot  make  the  award  itn  judgrinent:  29  Ga.,  422.  L^x  /oz-.-t  governs  an  to: 
37  Ga.,  45G.  Interest  of  arbitrators:  30  Ga.,  078:  44  Ga.,  585.  An  award  of  arbitrators  i.-;  conclu- 
sive as  to  all  matters  submitter!  to  them  by  the  p<irtio3,  but  if  it  is  doubtful,  from  the  terms  of  the 
submission,  whether  certain  matters  were  submitted  to  and  past  upon  Ijy  tlie  ari^itrHtor.^,  it  is 
competent  for  the  Court  to  admit  evidence  a?  to  the  truth  of  the  facts  of  the  case,  find  then  to 
charge  the  jury  as  to  the  law  applicable  thereto  :  43  Ga.,  308.  It  is  competent  to  introduce  evidence 
to  show  a  non-compliance  with  the  terms  of  an  award,  inasmuch  as  that  does  not  impeach  thQ 
award,  but  merely  goes  to  show  a  non-eornpliance  with  the  terms  of  it:  Jh.  Bill  of  exceptions  to  : 
44  Ga.,  585  ;  Richmond  vs.  Flanders,  January  term.  1873.  Where  three  arbitrators  are  selected  by 
the  parties,  and  one,  conceiving  himself  to  have  been  selected  as  umpire,  expressed  no  opinion 
on  the  points  submitted,  except  where  the  others  disagree,  but  signs  the  award  with  the  others,  it 
is  doubtful  if  the  award  can  be  set  aside  on  this  ground  :  Overby  vft.  Thrasher.  Ju4y  term,  1872. 
See,  also,  Barnesville  M.  C.  Co.  vn.  Caldwell,  January  term,  1873;  Tumlin  vs.  Va.  ll.  Ins.  Co.,  76./ 
Crane  vs.  Barry,  Jb. 
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4250.  AVhen  a  Writ  of  error  lies* 

4251.  Bill  of  exceptions. 

4252.  Tendering  and  certifying. 

4253.  Brief  of  evidence,  part  of  record* 

4254.  Excef)tions  pendente  lite. 

4255.  Judge  removing,  dead,  or  absent. 

4256.  Death  q^'  either  t5arty. 

4257.  Judge  refusing  to  certify. 

4258.  Failing  to  certify. 


4259.  Notice-'^hoiv  served. 

4260.  Ex -parte  i^vocea^iw^si. 

4261.  Criminal  cases — proceedings  in. 

4262.  Bill  of  exceptions — how  filed. 

4263.  Operates  as  siipei'»e<ha.i — when. 

4264.  Clerks  and  sheriffs  fxiiUng  in  duty. 

4265.  Filing  papers  in  the  Supreme  Courts 
4206.  Cases  from  City  Courts. 

4267.  Change  of  laws  apply. 


§4250.  (4191.)  When  a  writ  of  error  lies.  No  cause  shall  be  carried 
to  the  Supreme  Court  upon  auj  bill  of  exceptions,  so  long  as  the  same 
is  pending  in  the  Court  below,  unless  the  decision  or  judgment  com- 
plained of,  if  it  had  been  rendered  as  claimed  by  the  [dainrkl*  in  eiTor, 

„ 1,1   1 1 „   xi 1     ,1: __rj._'    _     .j^  ;^i.  -     '         T>..i.     .^ _'' 


and  allowed,  It  shall  be  entered  of  record  in  the  cause;  and  should  the 
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c:ise,  at  its  final  tenninatiou,  be  carried,  by  writ  of  error,  to  the  Supreme 
Court  bv  either  party,  error  may  be  assigned  upon  sueh  bills  of  exeep- 
rion.  and  a  reversal  and  new  trial  may  be  allowed  thereon,  when  it  is 
manifest  that  sueh  erroneous  decision  of  the  Court  has  or  may  have 
atfeeted  the  linal  result  of  the  case. 

Where  an  appeal  is  pending :  2  Kelly.  337;  13  Ga.,  50(1;  IS  Ga.,  281 ;  35  Gi.,  104;  3G  Ga..  267. 
Writ  of  error  lies  to  final  judtrnient  only:  9  Ga..  2Sti;  11  Ga.,  3U5 ;  37  Ga.,  5G5.  Excoi>tions  i)e;i- 
(h'tttc  litt^ :  11  Ga.,  305;  40  (t:i..300,  581.  "  Final  ditjposition  "  (gr;uitintf  rule  nisi  for  now  trial:)  12 
tta..44;  '.arrantinur  or  refusinsr  certiorari :)  11  Ga.,377;  14  Ga.,  I(i2;  (sustaining  exceptions  to  snffi- 
eienoy  of  answer  :">  2(3  Ga,,  154:  vorder  requiring  production  of  books:)  37  Ga.,  5i)5 ;  (order  in  a,n 
equity  eause,  setting  the  s-nue  down  for  trial,  to  ascertain  whether  the  complainants'  claim  had 
been  finally  adjudicated  by  a  former  decree  of  the  Court:)  38  Ga..  108;  (decision  sustaining 
demurrer  to  exceptions  to  award,  etc.:)  31'  Ga.,  11;  (order  directing  process  to  issue  for  sale  under 
stean\  boat  lien  law:i  39  (la..  27;  (injunction  cases — what  is  final  disposition  of:)  40  Ga.,  1(57.  309, 
492;  41  tia.,  411,  421,  544;  45Ga.,  (519;  o'l^'rdict  upon  genuineness  of  tleed  in  ejectment  case:)  40 
Ga.,  581:  (order  for  alimony  and  attorney's  foes :)  41(Ta.,4();  (where  a.  bill  was  filed  against  two, 
and  the  answer  of  one  defendant  contained  a  oross-biil  against  the  other,  and  the  bill  was  dis- 
nii.ssed  for  want  of  equity,  and  the  cross-bill  was  amended,  and  an  order  was  taken  that  the  other 
defendant  be  served  with  a  copy,  and  that  the  cause,  as  between  these  defendants,  stand  for  trial 
at  the  next  term,  the  defendant  in  this  cross-bill,  in  bringing  up  the  cause,  was  premature  :)  42 
Ga...39;  (order  of  removal  of  criminal  cause  :'  42(ira.,  307;  (for  temporary  alimony:)  43  Ga.,  178; 
(decision  as  to  consolidation  of  cases,  wdien  the  case  is  pending  below:)  45  Ga..  134.  See,  also, 
Lyon  vs.  Clows,  January  term.  1873;  Wilson  vs.  Bank  of  La.,  lb.;  Farrow  vs.  State,  lb. 

§4251.  (4192.)  JSllls  of  exceptions.  Either  party  in  any  civil  cause, 
and  the  defendant  in  any  criminal  proceeding  in  the  Superior  Courts  of 
this  State,  may  except  to  any  sentence,  judgment,  or  decision,  or  decree, 
of  sueh  Court,  or  of  the  Judge  thereof,  in  any  matter  heard  at  Cham- 
bers. Such  bill  of  exceptions  shall  Sjjecify  plainly  the  decision  com- 
plained of,  and  the  alleged  error,  and  shall  be  signed  by  the  party,  or 
his  attorney,  or  solicitor. 

"  Plainly  specifiy :"  1  Kelly,  1 ;  5  Ga...  157  ;  6  Ga..  227 ;  13  Ga.,  431 ;  14  Ga.,  174.  402;  16  Ga..  95 ; 
19  Ga.,  93  :  21  Ga.,  174 ;  22  Ga.,  402  :  24  Ga„  591 ;  26  Ga..  332;  27  Ga.,  167,  207,  649;  30  Ga.,  20,  344;  32 
Ga.,  49*1 :  34  Ga..  270 ;  38  Ga.,  554  :  40  Ga..  197.  221  ;  41  Ga.,  414  ;  43  Ga.,  438 ;  44  Ga.,  1(5.  (338  ;  Jackson 
vs.  Jackson,  July  term.  1872;  otherwise  dismissed:  41  Ga..  413;  as  to  exceptions  to  charge  of  the 
Court,  admission  or  exclusion  of  evidence,  granting  or  refusing  continuance,  ccrtioraris,  awards, 
etc..  see  general  note.  May  except  to  decision  at  chambers  :  1  Kelly,  6.  Writ  of  error  lies  for 
State— when  :  7  Ga.,  422 :  24  Ga.,  379,  420  ;  25  Ga.,  .311.  The  fact  that  the  State  cannot  take  case  up  : 
11  Ga.,  53;  15  Ga..  117.  Defendant  cannot  assign  error  to  conclusions  of  fact  of  "Court  acting  as 
trier:  25  Ga..  596.  Ilight  of  the  petitioner  to  except  to  the  decision  of  the  Judge  rcfvising  to  sanc- 
tion her  application  for  ceWtto-ari,  under  this  section:  39  Ga.,  61.  "Plainly,"  etc.:  See  Rule  8. 
"Signed:"  See  llule  16. 

§4252.  (4193.)  Tendering  and  certifying.  Such  bill  of  exceptions 
sliall  l^e  tendered  to  the  Judge  who  presided  in  the  cause,  within  thirty 
days"^"  from  the  adjournment  of  the  Court,  or  the  date  of  the  decision  at 
ir44^!  "Act  of  chambers  ;  and  if  the  same  is  true  and  contains,  in  connection  with  the 
V  .,  .p.  j^.  \^Y^^-\>Qv\\)t  of  the  record,  all  the  facts  necessary  to  the  understanding  and 
adjudication  of  the  alleged  error,  the  said  Judge  shall  sign  and  certify 
the  .same,  substantially  as  follows  : 

"  I  do  certify  that  the  foregoing  bill  of  exceptions  is  true,  and  contains 
all   the  evidence  material  to  a  clear  understanding  of  the  errors  com- 

Act  ofi85.=-'56    1^^^'^^f-^^  ^^ )  ^^^^^  the  clerk  of  the  Superior  Court  of  the  county  of 

p.  I9'j.  '  is  hereby  required  and  ordered  to  make  out  a  complete  copy  of  the  record 
of  said  case,  and  certify  the  same  as  such,  and  cause  the  same  to  be  trans- 
mitted to  the  term  of  the  Supreme  Court,  that  the  errors  alleged 

to  have  been  committed  may  be  c(msidered  and  corrected.'^ 
This  certificate  shall  be  the  writ  of  error. 

To  be  certified  within  four  days  after  trial  under  Act  of  1845 :  1  Kelly,  1.  Date  of  certificate  : 
1  Kelly.  1 ;  2  Kelly,  263;  6  Ga.,  43;  43  Ga.,  179.  p]xcei)tior)s  ma,y  be  taken  and  tendered  any  tima 
within  the  thirty  days:  4  Ga..  609;  41  Ga,.,  .84.  "Thirty  days:"  6  Ga.,  43;  44  (ia.,  6.57;  45  Ga..  liO, 
141.  It  mu.st  afiirmatively  afipear.  either  by  the  certificate  of  tlie  presiding  Judge  or  the  tr;ui- 
script  of  the  record  sent  up  by  the  clerk,  that  the  bill  of  exceptions  was  signed  and  certified 
within  thirty  days  after  the  close  of  the  terra  in  which  the  cause  was  heard,  or  the  writ  of  error 
will  be  dismig.aed  :  6  Ga.,  481,  491,  578;  44  Gi...  5V19.  After  being  certified  the  Judge  h;i8  no  further 
control  over  it:  8  Ga...  380;  14  Ga.,  3^8,  Equity  will  not  correct  niistako  of  Judge  a.s  to  certifying, 
etc.:  11  Ga.,  243,  Sundays  to  be  counted  in  the  thirty  days:  14  (hi.,  122.  Certifica,te  under  Act  <»f 
1855-6:  20  G?:..  513;  21  Ga.,  148.  Where  the  Judge  does  not  admit  or  no  certificate  states  that  the 
grounds  of  exception  are  true:  22  Ga..  168,  499;  24  Ga.,  155;  26  Ga.,  374,475:  30   Ga,.  724,  860;  33 

*A.'?  to  bill  of  exceptions  in  cases  of  injunction,  etc.:  See  sections  3207  and  3213.  "Fifteen 
days :"  see  45  Ga.,  619. 


Act  of  1845,  C 


PAIIT  Jll.— TJ;JLE  XXVII.— CIIAPTKli  I.  769 


Of  bill*  of  exceptions  and  writi  of  error. 


G;i.,  580;  30  G.-i,.,  260;  37  (L-i,..  Wi ;  .".H  (l.t.,  227;  Rrnilh  w**.  Rummorlin.  .T«rin;iry  f.r;rrr),Trr3,  TTiU 
section  (1(»c!H  not  cIkidko  Mk;  liiw  in  rci;if,ir>ri  lo  scnit'-nciriK  iirisoncr.s  (;onvicU;<l  of  cnpitjil  t,iTi:tiHt:A  : 
2^)  (iu,.,  (y.)\K  Addejidii  to  CA'.yl\l\r,n.i(i :  2()  (iii,.,  G'.iO :  '^i  <'m;\.,  TV.',.  (,'fil«;.-(h  ho  r^jrlificl,  o;i.-,<;  Uif-fjiii'.H*;'!  : 
.^iXJii.,  01  :  n  (Jm,., '11!);  45  (J;i.,  141.  V/li;it  fo/ntiiidoH  f'^'rly  from  oxfioptifiK:  41  (iii..H\.  iJill  not, 
certiHe(l  in  tiiiic,  ovviiiK  to  Judgo'H  fault,:  4.')  (hi.,  308.  Wliorc  t.'io  Court,  sat,  in  M;!y  ;uid  the  dork  did 
not  cfirtify  when  it,  M.djoiirncd,  nrul  flic  hill  oi  oxcoptioM,-"  wjih  certified  by  th<;  Jufl;,'';  on  th<;  '.'Jfllt  of 
June,  luid  it  .st,!i,t,(;d  tliiit  it  WiiH  tcrulcrod  1,o  fii(;  .JudK<;'>)i  the  2^)t,h  of  Jun<;,  "  within  thirty  d^iyx 
from  the  jidjiMirnniont  of  tla;  (Joiirl,,"  t,h(;  Court,  overriilcii  it  niotiojj  to  di-iini.H.-i  .HJiid  c;iu.-;e  h<;c;iu.-rj 
it  did  not  ;ilfiriri;i,ti  voly  sijow  that  it  wuh  cortificid  within  tiiirty  d^yn  from  the  ;idjournni(;nt  of  tho 
Court:  44  ( JIM,.,  057.  It  nood  not  jinpear  wliciii  the  (Jourt  adjourned,  if  it  appear  tliat  the  hill  of 
oxceptions  wiis  tcjiidered  to  the  J  uuko,  and  certified  within  thirty  daya  from  tho  beginnin)?  of  the 
Court:  45  (^a.,  111. 

§4253.  Brief  of  evidence  is  part  of  the  record.  [TJie  brifjf  of  evidence, 
on  motion  for  new  trial,  filed  and  approved  accordin^^  to  law,  is  tiereljy  ra) Acuj  ofi870, 
declared  to  be  a  part  of  the  record  of  the  case  to  wliich   it  ap])lies,  and  '*•  ■*^- 
need  not,  except  by  reference  thereto,  be  embodied  in  the  bill  of  exc('p- 
tions.]     (a.) 

§4254.  (4194.)  Exceptions  pendente  lite.  Exceptions  tendered  before 
the  final  hearing  or  judgment,  for  the  mere  purpose  of  being  made  a 
part  of  the  record,  shall  be  certified  to  be  true  by  the  Judge,  and  ordered 
to  be  placed  on  the  record.  :Such  exceptions  must  be  tendered  during 
the  term. 

Exceptions  "pendente  lite:"  11  Ga.,  305;  40  Ga.,  309,  581. 

§4255.  (4195.)    When   the   Judge  is   dead  or  absent.     If  the  Judge 
trying  the  cause  resigns,  or  otherwise  ceases  to  hold  his  office  as  Judge, 
when  the  bill  of  exceptions  is  tendered,  he  may  nevertheless  sign  and  p.  216.  Act  of* 
certify  as  above ;  and  if  he  should  die  before  certifying  the  same,  or  oth-  a??  o'n&.'p!* 
erwise  becomes  incapable  of  acting,  then  the  party  may  verify  his  bill  of  ||:g  ^^^5^^ 
exceptions  by  his  own  oath,  or  that  of  his  attorney,  together  with  the 
oath  of  at  least  one  disinterested  member  of  the  bar  who  was  present  at 
the  trial;  and  such  verifications  shall  operate  in  the  same  manner  as  the 
certificate  of  the  Judge.     If  the  Judge  is  absent  from  home,  or  by  other 
casualty  fails  to  certify  the  bill  of  exceptions  within  the  time  specified 
(and  without  fault  of  the  party  tendering,)  he  may  still  sign  and  certify 
as  soon  as  possible,  which  shall  be  held  and  deemed  valid. 

§4256.  (4196.)  Whej^e  parties  die.  If  either  party  dies  between  the 
hearina^  and  the  tendering  of  the   bill   of  exceptions,  the  Jud2:e  shall 

.  .  .  .  \ct  of  1855- '58 

nevertheless  sign  and  certify  the  same,  and  parties  shall  be  made  in  the  p.  2ui.  * 

Supreme  Court  as  in  other  cases.  The  notices  required  in  such  cases  to 
be  given  and  received  may  be  given  and  received  by  the  attorneys  of  the 
respective  parties,  though  such  parties  be  dead. 

Where  parties,  plaintiffs  in  error,  were  dead  at  the  time  of  suing  out  and  filing  the  writ  of 
error  :  15  Ga.,  510. 

§4257.  (4197.)  Judge  7'efusing  to  certify.  If  the  Judge  shall  deter- 
mine that  the  bill  of  exceptions  is  not  true,  or  does  not  contain  all  the 
necessary  facts,  he  shall  return  the  same,  within  ten  days,  to  the  party, 
or  his  attorney,  with  his  objections  to  the  same  in  writing.  If  these 
objections  are  met  and  removed,  the  Judge  may  then  certify,  specifying 
in  his  certificate  the  cause  of  the  delay.  If  the  Judge  sees  proper,  he 
may  order  notice  to  the  opposite  party  of  the  fact  and  time  of  tendering 
the  exceptions,  and  may  hear  evidence  as  to  the  truth  thereof. 

What  justifies  refusal  to  sign  :  7  Ga.,  259.  Practice  where  the  Judge  determines  that  the  bill 
is  not  true:  22  Ga.,  212.  "  Cause  of  delay:"  40  Ga.,  4G7.  If  the  Judge  refuses  to  certify  a  bill  of 
exceptions,  he  should  then  be  asked  to  indorse  the  reasons  for  his  refusal ;  the  complaint  cannot 
he  made  after  thirty  days  from  said  refusal :  45  Ga.,  317. 

§4258.  (4198.)  Judge  failing  to  sign — how  compcUcd.     If,  from  any 
cause,  the  bill  of  exceptions  is  not  certified  by  the  Judge  without  fault  Act  of  isio,  c. 
of  the  party  tendering,  such  party,  or  his  attorney,  shall  apply  at   the  ^"  ^^■'" 
next  term  of  the  Supreme  Court,  wherever  it  mav  be,  and,  on  petition, 
49 
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obtain  from  said  Court  a  v}an(lamus  nisiy  directed  to  sncli  Judge.  Such 
]>otition  must  set  out  substantially  the  bill  of  exceptions  teuderedj  and 
shall  be  verilied  by  the  attorney  as  to  the  truth  of  the  bill  as  tendered,  and 
by  the  party,  or  his  attorney,  as  to  the  other  facts  stated  therein.  The 
niandamui^  nisi  shall  be  served  by  some  sheriff  of  this  State,  and  his 
return  made  to  the  clerk  of  the  Supreme  Court.  It  shall  be  returnable 
at  some  term  of  the  Su})reme  Court,  at  which  term  the  CourtshaLl  con- 
sider and  determine  the  validity  of  the  reasons  given  by  the  Judge  for 
his  failure  or  refusal ;  but  in  no  case  shall  a  traverse  as  to  the  truth  of 
such  return  of  the  Judge  be  allowed.  If  the  reasons  be  insufficient,  or 
the  Judge  fails  or  refuses  to  make  any  return  to  the  mandamus  nisi,  the 
Supreme  Court  shall  issue  a  mandamus  absolute,  commanding  the  Judge 
to  sign  and  certify  the  bill  of  exceptions.  If  he  still  refuses  so  to  do, 
the  cause  shall  be  heard  by  the  Supreme  Court,  on  the  exceptions  as 
verified  in  the  petition  for  mandamus. 

No  mniidarnua  where  party  applies  for  a  second  bill  of  exceptions  in  the  same  case;  2  Kelly, 
290.  The  law  providing:  for  mnndaviuft  considered  and  construed:  6  Ga.,  321.  Mandaiinis  is  the 
remedy  and  complainant  cannot  resort  to  equity  :  11  Ga.,  243.  No  mandamus  where  parties  fail  to 
tender  bill  for  Judge's  certificate  within  the  time  required  :  36  Ga.,  258.  Application  to  be  made — 
when  :  40  Ga..  4(57.  Mandannis  to  cause  Judge  to  certify  the  cause  of  his  delay  in  certifying  bill : 
J b.  Mand((nru8  to  compel  Judge  to  state  his  reasons  for  refusing  to  certify :  45  Ga.,  317.  The 
Circuit  Judge,  having  iu  his  certificate  attached  to  the  original  bill  of  exceptions  and  presented 
with  the  petition  for  mnndamun  to  the  Supreme  Court,  stated  his  reasons  for  failing  to  certify  and 
sign  the  same,  a  mandamus  nisi  is  not  necessary:  45  Ga.,  618.  See,  also,  Spann  vs.  State,  July 
term,  1872 ;  Tate  vs.  Cowart,  January  term,  1873.    See  old  Rule  No.  32,  and  Rule  29. 

§4259.  (4199.)  Service  of  copy  on  defendants.     Within  ten  days  after 

Act  of  1S4.5  c   ^^^^  ^^^^  ^^  exceptions  is  signed  and  certified,  the  party  plaintiff  therein 

1'  ¥^':,  -^^i/f  shall  serve  a  copy  thereof  upon  the  opposite  party  or  his  attorney,  and  if 

'   ' "   '  there  be  several  parties  with  different  attorneys,  upon  each,  with  a  return 

of  such  service  (or  acknowledgement  of  service)  indorsed  upon  or  annexed 

to  such  bill  of  exceptions,  and  they  alone  are  parties  defendant  in  the 

Supreme  Court  who  are  thus  served. 

Notice  of  the  signing,  etc.,  required  by  Act  of  1845:  2 Kelly,'262;  4Ga-.,  525;  5Ga..  582;  6  Ga.,  43, 
:^.17,  380,  452,  456:  7  Ga..  59,  153.  181.  421 ;  15  Ga.,  400.  Waiver  of:  8  Ga.,  337;  13  Ga.,  401 ;  15  Ga.,  528. 
>Service  on  counsel  who  claims  that  he  has  ceased  to  be  counsel  before  the  service:  29  Ga.,  29. 
Want  of  service  waived  by  argument;  40  Ga.,  387.  If  not  served  case  dismissed:  40  Ga.,  510,  554; 
42  Ga.,  055.  Service  by  leaving  copy  at  residence:  41  Ga.,  682.  Need  not  be  served  by  sheriff:  lb. 
If  changed  by  the  Judge  after  the  service  is  acknowledged  upon  it,  it  must  be  served  anew:  42 
Ga..  056.    Service  of  bill  of  exceptions  must  appear  on  bill:  45  Ga.,  316. 

§4260.  (4200.)  Ex  parte  proceedings.  If  the  proceeding  in  the  Court 
below  be  ex  parte,  and  there  is  no  opposite  party,  notice  to  no  one  is  nec- 
essary. In  cases  of  interpleader  or  otherwise,  where  the  real  contestant 
is  not  the  opposite  party  on  the  record,  notice  shall  be  given  to  such  real 
contestant  in  addition  to  the  copy  served  as  above. 

Lx  parte  cases  :  28  Ga.,  519 ;  29  Ga.,  33. 

§4261.  (4201.)  In  criminal  cases.  In  a  criminal  case,  the  copy  bill  of 
Act  of  1845,  c.  exceptions  shall  be  served  upon  the  Attorney  or  Solicitor  General,  as  the 
i>.  449.  r-ase  may  be,  or  upon  a  Solicitor  General  pro  tern.,  who  tried  the  cause,  if 

lie  is  still  acting  under  the  appointment. 

Service  on  Solicitor  General  vro  tern. :  15  Ga.,  400. 

§4262.  {A2i)2.)  Filing  in  clerFs  office.  Within  fifteen  days  from  the 
Act  of  1845.  c.  ^^^^^  ^f  the  certificate  of  the  Judge,  the  bill  of  exceptions  shall  be  filed 
1^5?/ c  jf^li'^^^  ^^^  office  of  the  clerk  of  the  Court  where  the  case  was  tried;  and  in 
4oo. '  Act  of  "  ten  days  from  the  date  of  such  filing,  it  shall  be  the  duty  of  the  clerk  to 
ArJtof  18.^5- 'se,  make  out  a  copy  of  such  bill,  together  with  a  coitiplete  transcript  of  the 
p. 20IJ.  record  in  such  cause.     Such  transcript,  together  with  the  original  bill  of 

exceptions,  the  clerk  shall  transmit,  together  with  a  certificate  that  the 
same  is  the  true  original  bill  of  exceptions,  and  a  true  and  complete  tran- 
script of  the  record  in  such  case,  to  the  next  term  of  the  Supreme  Court, 
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as  retjulred  in  the  Jwlge's  cxTtlfiaitx;,  directing  the  same  to  the  clerk  of 
the  said  Court.  The;  copy  })ill  of  exceptions  sJwi.il  he  retiiined  in  the 
office  of  the  clerk  of  the  Supc^rior  Court. 

Mwstbctrnnfmihterl,  when:  C)(iu.,  264,  317,  .W)^  13  (hi.,  ?/)()',  17  Ga.,  2fJ2;  30  Ga.,  P.%4.  If  not 
within  timo  roquitcd  and  no  (li]i/<crio<!  by  i)l!iir)t,irt'  iippoarH,  cjihc  dlHrniM^t-rl :  0  (in.,  2^4,  317,  3^;;  JiT) 
Oil.,  834  ;  3t)  Giu,  r)19^  41  (Sii,..  412,  424.  It  must  apjxjar  that  th«i  bill  wa^i  fil<:fl :  «  Ga..  491.  Vndfir  the 
Act  of  1850  it  vfUH  the  clerJc'n  (Juty  to  traiisitiit  a.  copy  :  8  (hi.,  3H0.  441.  A<!t  of  18o0  rffpealf  Act  of 
1845:  8G;a.,  380;  13  (hi.,  300;  17  (Ja,.,  2<)2.  Must  certify  that  it  is  <hr;  oria  inn /.]>]]] :  I/,  Ga.,  .W);  44 
IJa.,  578.  Copy  sent  up  hy  mistake:  14  (ia,.,  268.  Certificate  of  clerk:  lIGa.,  :AJ;  24  Ga.,  r/j;  41 
Ga.,  425  ;  44  Ga.,  575,  "  Ten  days:;"  24  (Ja,.,  50;  33  Ga.,  125.  Need  not  be  tran'-mif.ted  under  seal : 
24  Ga.,  59.  Act  of  1855-6  docs  not  ror.cal  Act  of  1851-2 :  33Ga.,  125.  Unie-"  filed  in  the  clerk'?,  office 
■case  disxnisaed  :  40  (ia.,  510;  45  (Ja.,  661.  Where  the  certiticate  as  to  the  bill  of  exceptionn  ie  upon 
the  record:  40Ga.,  702.  In  (contest  between  two  for  office  of  clerk  where  the  one  aKainst  whom 
the  decision  is  excepts,  his  deputy  cannot  certify  the  record  :  41  (ja.,  410.  AV'hen  counsel  propone 
to  show  that  within  the  tim<3  proscribed  by  the  rule  of  this  Court,  they  applitd  to  the  clerk  below 
to  see  if  ho  had  transmitted  the  record  to  this  (jourt,  astaternent  that  they  <iid  .-o  at  the  proper 
time,  or  "  within  a  few  days  thereafter,"  is  too  indcjfinite  to  meet  the  renuirement."  a.s  to  dilifronce: 
41  Ga.,  415,  If  the  failure  of  the  clerk  to  send  nv  th-e  record  is  cauKe<l  by  couns-el  for  plaintiff  in 
error  tnisinformiBg  him  as  to  where  the  rule  fixing  Uic  time  within  which  to  send  it  up  v:hh  to  be 
found,  the  writ  of  error  will  be  dismissed  :  /b.  If  the  bill  of  exceptions  conies  uj)  without  any 
■certificate,  the  defect  is  not  cured  by  having  the  clerk  below  subsequently  examine  it,  describe  it. 
and  then  certify  that  the  paper  so  described  is  the  true  original  bill  of  exceptions,  etc.,  as  rcMuirea 
'by  the  statute  ;  41  Ga.,  422.  If  the  certificate  of  the  clerk  below  fails  to  identify  what  purports  to 
be  the  record  applicable  to  the  bill  of  exceptions,  or  the  bill  of  exceptions,  the  writ  of  error  will 
be  dismissed  ;  41  Ga.,  425  ;  45  Ga.,  330.  If  the  bill  of  exceptions  be  not  certified  to  be  the  original 
by  the  clerk,  the  writ  of  error  will  be  dismissed,  even  though  an  answer  of  the  Judge,  with  respect 
to  the  bill  of  exceptions,  shows  that  it  is  the  original :  44  Ga.,  587.  There  Avas  no  appearance  for 
plaintiff"  in  error,  and  defendants  counsel  moved  to  dismiss  the  writ  of  error  because  it  was  filed 
in  the  clerk's  office  one  day  too  late,  and  the  motion  was  granted  ;  before  the  order  was  made  it 
was  suggested  that  the  last  day  was  a  day  of  thanksgiving  proclaimed  by  the  President  of  the 
United  States,  and  the  Court  then  said  it  was  safer  to  have  the  cause  dismissed  for  want  of  prose- 
cution :  44  Ga.,  661.  The  clerk  having  certified  the  record  of  a  case  different  from  the  case  men- 
tioned in  the  bill  of  exceptions,  the  writ  of  error  was  dismissed  :  45  Ga.,  '?4l.  After  the  case  was 
dismissed  for  want  of  proper  certificate  by  the  clerk,  a  proper  certificate  was  procured  and  a  mo- 
tion iiiade  to  reinstate  the  case,  which  motion  was  overruled:  Jb.  See  Rules  of  Court  Nos.  11  and 
30,  and  notes  to  Rule  No.  9. 

§4263«   (4203.)   Supersedeas,  how  obtained.     The  bill  of  exceptions 
thus  filed  shall  operate  as  a  supersedeas  upon  the  plaintiff  in  error  com- 
plying with  the  following  terms:    In  a  civil  cause,  the  party  shall,  on  or 
before  filing  the  bill  of  exceptions,  pay  all  costs,  and  by  himself,  his  agent 
or  attorney  in  fact  or  at  law,  give  bond  with  good  security,  payable  to  Act  of  1545.  c. 
the  opposite  pstrty,  and  conditioned  for  the  payment  of  the  eventual  con-  ^^"    "'  '■'' 
demnation  money,  and  all  subsequent  costs,  which  bond  shall  be  attested  ^^^'• 
and  approved  by  the  said  clerk;  [and  if  the  judgment  of  the  Court  below 
is  affirmed,  it  shall  and  may  be  lawful  for  the  party  gaining  said  case  in  (a")  Acts  ofisro, 
the  Supreme  Court  to  enter  up  judgment  against  the  principal  and  his  seen-  ^"    ^' 
rities  on  said  bond,  in  the  same  way  and  manner  that  judgment  is  entered  , 
up  on  appeal  bonds,  or  bonds  given  for  the  stay  of  execution.]  (a)     Or 
he  may  file  an  affidavit  with  the  said  clerk,  stating  that  he  is  unable, 
from  his  poverty,  to  pay  the  costs  and  give  the  security  for  the  eventual 
condemnation  money,  and  that  his  counsel  has  advised  him  that  he  has 
good  cause  for  a  writ  of  error,  which  affidavit  shall  operate  as  if  the  costs 
were  paid  and  bond  given.    In  a  criminal  cause,  where  the  offense  is  bail- 
able, the  defendant  shall  enter  into  a  recognizance  before  the  said  clerk, 
with  security  to  be  approved  by  him,  in  a  sum  to  be  fixed  by  the  presid- 
ing Judge,  conditioned  for  the  personal  appearance  of  such  defendant,  to 
abide  the  final  order,  judgment,  or  sentence  of  said  Court.    If  the  offense 
is  not  bailable,  the  Judge  shall  order  a  supersedeas  at  the  time  of  filing 
the  bill  of  exceptions.     If  the  party  is  unable,  from  his  poverty,  to  give 
the  recognizance,  the  Judge  shall  order  a  supersedeas  upon  the  filing  of 
an  affidavit  as  provided  in  civil  cases,  but  the  defendant  shall  not  be  set 
at  liberty  without  the  recognizance. 
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^4264.  (4204.)  Jfandamus  vs.  clerh  or  sheriff]     If  any  slierifF,  or  clerk, 
or  other  ottieer  shall  lail  to  discharge  any  duty  required  of  hini  in  con- 
ntvtion  witli  the  foregoing  provisions,  upon  petition  the  Supreme  Court, 
Actof  1S45.  c.  ^^^'  ^^^^  Judge  of  the  Superior  Court,  nuiy  compel  the  performance  of  such 
p. 450.  duty  by  manilcmus;  and  no  suitor  shall  lose  any  right  by  reason  of  the 

failure  of  sueli  otH(»ers  to  discharge  their  duties,  where  he  has  been  guilty 
of  no  fault  himself,  and  has  exercised  ordinary  diligence  to  secure  their 
tlischarge  of  duty. 

Aot  of  ISl"^  coii?idorod  ;iii(i  constriiod  :  6Ga.,  321.    Mandixmus  against  clerk  to  compel  him  to 
certify  the  bill  of  exceptions;  41  (ui.,  o2.  419,  422, 

§42(35.  (4205.)   Tune  of  filing  bill  of  exceptions.     [All  bills  of  excep- 
tions, taking  up  cases  for  review  before  said  Court,  shall  be  filed  in  the 
(ai  \ct<ofiS66  til*^!'!^'"^  officc  at  Icast  twenty  days  before  the  commencement  of  the  term 
p. -lo.     .  at  which  the  same  is  to  be  heard,  to-wit:    The  first  Monday  in  June  and 

December;  otherwise,  the  case  shall  be  docketed  for  the  term  held  next 
after  filing  the  same.]     (a.) 

§426G.  (4206.)  3Iode  of  carrying  cases  to  Supreme  Court.  [The  mode 
now  prescribed  by  law  for  carrying  cases  from  the  Superior  Courts  to  the 
Supreme  Court,  shall  obtain  in,  and  apply  to,  the  City  Courts  of  the  cities 
of  Savannah  and  Augusta,  and  such  other  like  Courts  as  may  be  hereaf- 
(n> Act' of  1865-^^^  established;  and  the  Judges,  clerks,  and  sheriffs  of  such  inferior  jud- 
*oO,  p.  5».  icatories  are  hereby  authorized  and  required  to  do  and  perform  all  the 
acts  in  relation  to  carrying  cases  from  their  respective  Courts,  which  are 
now  performed  or  required  of  like  officers  of  the  Superior  Courts  where 
cases  are  carried  from  the  Superior  Courts,     (a.) 

§4207.  (4207.)   Changes  made  shcdl  apiply  to  City  Courts.  [Any  change 
(a  Acts  of  186.5-  or  modification  in  the  mode  of  carrying  cases  from  the  Superior  Courts  to 
the  Supreme   Court,  which  may  hereafter  be  made,  shall  apply  to  and 
govern  such  inferior  judicatories,  midatis  mutandis ,  although  they  may 
not  be  specially  named.]     (a.) 


'tj6,  p.  o^S. 


CHAPTER  11. 


OF  PROCEEDINGS  IN  THE  SUPREME  COURT. 


Section. 

4:^68.  Order  of  doeketinsr  case?. 
42H9.  iS'iiinborto  be  published. 
4/70.  Mode  of  decision. 
4271.  Decisions  at  the  first  term. 
4'iil.  Dismiss;!]  of  cases  regulated. 

4273.  Cases  shall  be  heard,  though  not  sent  in 

time. 

4274.  Dismissal  as  penalty  forbidden. 

4275.  Third  jjarties  heard— w he o. 

4276.  Time  oia.rjjument  extended. 

4277.  Written  arKuiiient.s. 

4278.  Time  of  filing  brief 

4279.  Argument  to  be  read. 


fb)  Actrofl8f?6. 


Section. 

4280.  Costs  must  be  paid. 

4281.  Making  parties. 

4282.  If  the  record  is  incomplete. 

4283.  Judges  dissenting. 

4284.  Decision  and  future  .direction. 

4285.  Remitter. 

4286.  Damiiges. 

4287.  Execution  may  issue — when. 

4288.  Amendments. 

4289.  Transcript  to  be  filed. 

4290.  Attorneys  liable  for  costs. 

4291.  Taxing  cost. 


H268.  (4208.)  Order  of  cases  by  circuit  to  be  published.  [It  shall  be 
th(!  duty  of  the  Judges  of  the  Supreme  Court  to  fix,  and  cause  to  be  pub- 
lished on  I  he  first  of  January,  1867,  for  twenty  days,  in  one  newsj)aper 
in  Augusta,  Savanriah,  Atlanta,  Macon,  and  Columbus,  and  in  the  South- 
ern Recorder  and  Federal  Union  at  Milledgeville,  the  order  in  whicli  the 
cases  from  the  respective  judicial  circuits  will  be  heard,  whicli  shall  not 
be  cliaiiged,  except  by  an  order  rjrf  the  Court,  published  in  the  same  man- 
ner at  lea.st  sixty  days  before  the  term  of  the  Court  at  which  the  altera- 
tion is  to  take  effect.]     (b.) 
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§  i2()9.  (4209.)  Number  of  canes  from  ecich  circuit  to  he  jyab/Ashe/J,.     [i^t  ^^,^  ^  j.  j^^^,. 
fthiill  fx;  the  duty  of  the  c.lcrk  of  llio  Sii})r<!fne  Court  to  cjiusf;  to  Ixt  \>\\\>-  >•;. 
lislicdy  in  the  rnatiiuT  8})(!(*iiic(l  in  th(;  prceedinj^  s(!Otiori,  for  fifieen  (hxyn  1,^2:'^. 
mimodiiitely  prcccdir^^  (iach  session  of  said  (Jourt,  t}i(;  nurrdxT  of  ca-iitH 
docketed  from  eacli  Court  in  each  circuit,  for  the  information  of  all  per- 
sons havin<.^  business  in  said  Court.]     (1>.) 

§4270.  (4210.)' M()de  of  (mnou7i<'inr/ decisions.  [Xo  decision  sliall  l;e 
delivered  oretenus;  but  the  same  sliall  l)e  announced  by  a  written  synoj>- 
sis  of  the  points  decided,  which  sliall  be  delivere<I  durin<^  the  term  at '^^^'^^  ofl866, 
which  the  decision  was  made.  And  no  decision  shall  be  [)ublished  in  th(; 
reports  until  the  said  decisions  shall  have  Ijeen  revised  by  each  of  the 
Judges  presiding  in  the  case.]     (a.) 

§4271.  (4211.)  Decisions  at  first  term.    The  Supreme  Court  shall  j)rf>- 
cced  to  hear  at  the  first  term  (unless  prevented  by  providential  cause)  all  Act  of  1*5 n,  c. 
cases  proj)erly  docketed,  and  with  the  records  made  up  ready  for  a  hear-  ^'' 
ing.     [The  Court  shall  decide  all  questions  presented  in  the  record  of  ■^^^'^^"'^^^^"2. 
each  case  carried  up  to  it  for  review.]  (a.)     And  no  continuance  shall  be 
allowed  except  for  providential  cause. 

No  continuance  to  allow  party  to  amend  his  writ  of  error:  2  Kelly.  408.  Miscarriage  of  mail: 
3  Kelly,  415.  No  continuance  for  absence  of  counsel,  when  the  original  counsel  are  before  the 
Court:  10  Ga.,  46.    "At  the  first  term"  under  the  Constitution:   30  Ga.,  835.    A  case  must  be  dis- 


§4272.  Dismissal  of  cases  for  ivant  of  certificate  forbidden.     [Xo  case 
shall  be  dismissed  in  said  Court  for  want  of  the  certificate  of  the  clerk,  ,  .       ^.o-^ 

n  j1         a  '  r^  ^  •  pi  •      •  pi  .,  (a)  Acts  of  18.0, 

01  the  feuperior  Court  to,  or  the  time  or  the  transmission  oi  the  record  p.  4<>. 
within  the  time  heretofore  prescribed  by  law :    Provided,  said  record 
arrives  at  said  Supreme  Court  in  time  to  be  heard  at  the  term  to  which 
it  is  by  law  returnable.]     (a.) 

§4273.  Gases  may  he  heard,  though  not  arriving  in  time.  [If  a  case 
has  been  transmitted  in  time  to  reach  the  clerk  of  the  Supreme  Court 
twenty  days  before  i\\Q  first  day  of  the  term,  but  does  not,  either  parts' 
may,  on  the  first  day  of  the  term,  if  the  record  has  arrived,  move  the 
Court  to  have  it  entered  and  heard  in  its  order  at  that  term,  and  if  the 
Court  shall  be  satisfied  it  was  so  transmitted  in  time,  or  if  not  transmit- 
ted in  time,  it  was  by  reason  of  the  act  of  the  defendant  in  error  to  pro- (b:>  Acts  ofisro, 
duce  delay,  or  tending  to  produce  delay,  the  motion  shall  be  granted.]  (b.)  ^'  "^' 

§4274.  No  case  dismissed  as  a  penalty.  [No  rule  of  said  Supreme 
Court  shall  have  the  eifect  to  dismiss  any  case  as  a  penalty,  upon  counsel 
or  client,  for  non-compliance  with  any  rule  or  rules  of  said  Court,  where 
there  has  been  a  substantial  compliance  with  the  laws  prescribing  the^^^^  ^^,t>ofisTO. 
method  of  bringing  cases  to  said  Court;  but  the  penalty  for  a  violation  p- -i"- 
of  such  rules  shall  be  as  for  a  contempt  under  the  provisions  of  this 
Code.]     (c.) 

Case  defective  under  the  rules  of  the  Court  cured  by  the  Act  of  1S70,  though  it  came  up  before 
said  Act  was  passed:  43  Ga.,  171. 

§4275.   Third  parties  in  interest  may  he  heard.     [When  a  cause  shall 
be  for  a  hearing,  before  said  Court,  and  there  are  parties  besides  the 
plaintiffs  and  defendants,  whether  sho^vn  by  the  record  or  not,  who  have  (d)  Acts  of  isro, 
a  direct  interest  in  its  result,  the  Court  shall  allow  such  other  parties  to^'" 
appear  by  counsel  on  equal  terms  with  the  parties  directly  before  tlie 
Court:  Provided,  said  interest  is  made  to  appear.]     (d.) 

§4276.  Time  for  argument  extended.    [When  the  counsel  on  either  side 
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sliall  apply  to  the  Coiiii:  for  an  oxteiiRon  of  time  in  argmnent  beyond  the 
time  jiRViM'ibod  by  the  rules,  and  said  counsel  shall  state  in  his  })laee,  or 
(eK\ctsofl870.  ou  oath,  in  the  discretion  of  the  Court,  that  he,  or  they,  cannot  do  the 
^'^"  question  (m-  (juestions  involved  justice  within  the  prescribed  time,  and 

that,  for  said  purpose,  it  will  require  additional  time,  stating  how  much,  in 
his  judgment,  it  will  so  require,  the  Court  shall  grant  such  request.]  (e.) 
§4277.  (4212.)  Atfornci/s  mm/  argue  in  writing.  [Attorneys  and  solici- 
toi^s  who  have,  or  may  have  causes  pending  in  the  Supreme  Court,  may 
argue  i\ie  same  in  writing  as  hereinafter  set  forth.]     (b.) 

§4278.  (4213.)    Written  arguments.     [When  any  attorney  or  solicitor 

shall  from  any  cause  desire  to  make  his  argument  in  writing,  he  shall 

(b>Actsofis65-Pi'<^P^re  the  same,  and  address  the  package  containing  it  to  the  clerk  of 

'a>,  p.57.         -^i^Q  Supreme  Court  of  Georgia,  which  said  written  argument  shall  be 

tiled  in  the  clerk's  office  of  said  Court,  by  or  before  the  commencement 

of  the  term  to  which  it  is  made  returnable.]     (b.) 

§4279.  (4214.)  Duty  of  clerh.    [It  shall  be  the  duty  of  said  clerk  when 
'Go'^^*!"^^^^^'^^^^  ^^'^^^^^  ^^  sounded  to  furnish  the  Court  with  said  argument;  which 
argument  it  shall  be  the  duty  of  the  Court  to  read,  or  cause  the  same  to 
be  done.]     (b.) 

§4280.  (4215.)   Costs.    [It  shall  be  the  duty  of  the  attorney  or  solicitor 
(b)  Acts  of  1865-  ^^^^  ^^^^  plaintiff  in  error,  when  forwarding  his  argument  in  writing,  to  fur- 
'm,  p.  57.         nish  a  sum  sufficient  to  pay  the  costs  of  said  suit,  and  in  default  thereof, 
his  cause  shall  be  liable  to  be  dismissed.]     (b.) 

§4281.  (4216.)  Ilaking  parties.  Should  any  party  die  after  the  bill 
of  exceptions  has  been  signed  and  certified,  the  death  being  suggested  of 
record  in  the  Supreme  Court,  parties  shall  be  made  by  scire  facias,  in  the 
manner  heretofore  prescribed  by  the  rules  of  said  Court. 

Otherwise  writ  of  error  will  be  dismissed :  4  Ga.,  541.  Diligence,  as  to :  42  Ga.,  392.  See,  also, 
45  Ga.,  313.    See  Rule  No.  26. 

§4282.  (4217.)  Incomplete  record.  If  the  transcript  of  the  record  is 
incomplete  in  a  material  point,  the  fact  being  suggested  on  the  oath  of 
the  party  or  his  counsel,  the  cause  shall  be  postponed,  and  a  mandamus 
issued  requiring  the  clerk  to  complete  the  transcript.  If,  however,  the 
t^iib!  ^^^'^'^'  other  party  will  admit  tfie  existence  and  effect  of  the  omitted  record,  such 
admission  in  writing  shall  constitute  a  part  of  the  record,  and  the  cause 
shall  proceed  to  a  hearing.  If  the  clerk  refuses  to  send  up  any  of  the 
papers,  the  plaintiff  in  error,  or  his  counsel,  may  apply  to  any  one  of  the 
Judges  of  the  Supreme  Court  in  vacation  and  obtain  a  mandamus  nisi 
a<rainst  said  clerk,  and  returnable  to  the  term  of  the  Court  where  the  case 
should  be  tried ;  and  for  a  continued  failure  or  refusal,  the  Supreme  Court 
may  attach  the  clerk  for  contempt. 

As  to  supplying?  defective  record  by  consent:  7  Ga.,  186.  Error  corrected  on  such  suggestion: 
8  Ga.,  439.  As  to  the  constitutionality  of  this  rule:  Ih.  Application  for  rule  to  be  made  at  what 
time:  13Ga..  528.  NegligBnce  in  applying  for:  22Ga.,  01;  Bryan  vh.  Walton,  March  term,  1864. 
Wnnt  of  certificate  of  clerk:  41  Ga.,  419.  If  no  record  sent  up  or  diminution  suggested,  ease  dis- 
iiiis.-cd:  40  Ga.,  545.  Diminution  suggested  to  obtain  certificate  as  to  evidence  in  bill  of  excep- 
tions, correctness  being  iidriiitted,  case  proceeds:  41  Ga.,  533.  When  no  part  of  the  record  is  certi- 
fied :  44  Ga.,  575.    See  Kuie  9. 

§4283.  (4218.)  Rule  vnhen  the  Jud/jes  differ.     If  the  Court  is  not  unan- 
imous  in  its  decisions,  the  Judges  shall  deliver  the  opinions  seriatim,  but 
p._4yj.   Act  of  they  shall  not  be  required  to  write  them  out.     The  oj)inion  of  the  majority 
'^•''^*        shall  decide  each   question.     If  but  two  Judges  preside,  and  they  are 
2219.  divided  in  opinion,  the  cause  shall  be  re-argued  before  the  remaining 

Judge,  w^ith  a  full  bench,  ere  the  term  closes,  if  possible.     If  not  possi- 
ble, the  judgment  of  the  Court  below  shall  stand  affirmed,  upon  the  cer- 
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tifi{;ato  of  the  fact  of  the  divifiion  of  the  Conrt,  unless  the  Jiul^e  Is  ah.sent 
froiri  ]}r()vi(lential  cause;,  \n  whicli  event  the  caus(i  shall  stand  eoiitiniiefl. 

§4284.  (4219.)  J)ecAKlon  fihall  /jc  entered  on  minutefi.     ^l'h(Ml(;r;Isif>n  In 
each  case  sliall  be  entered  on  the;  minutes,  and  it  shall  })(;  within  the  power  2218,(2.) 
of  the  Sii[)renie  Court  to  award  such  order  and  dircjction  to  ther;ause  in 
the  Court  beh)w  as  may  be  consistent  with  the  law  and  justice  of  tlie  easf;. 

§428.5.  (4220.)  llemitter.     The  decision  of  the  Court,  atid  any  direo 
tion  awarded  in  the  case,  shall  be  certified  by  the  clerk  to  the  Court^^^^.f  1^5  C. 
below,  under  the  seal  of  the  Su[)reme  Court,  and  shall   l)e  res})ected,  ^I'ldf^;^^^^  t^l?^^ 
in  good  faith  carried  into  full  effect,  l)y  the  Superior  Court.     'Th(;  ^^'"^'t-      ' 
ter  shall  contain  nothing  more,  except  the  costs  paid  in  the  Supreme  Court. 

§4286.  (4221.)  Damages  in  canes  of  affirmance.    Ten  per  cent,  damages  j^^^  ^f  1S45,  c. 
may  be  awarded  by  the  Supreme  Court  upon  any  judgment  for  a  sum  i'--^'^-'- 
certain,  which  has  been  carried  to  said  Court,  and  there  aflirmed  :    Pro- 
vided,  in  their  opinion,  the  cause  was  taken  up  for  delay  only,  and  it  shall 
be  so  entered  in  the  remitter. 

Application  for  certificate  to  prevent  damages  being  assessed  under  Act  of  1845:  8  Ga.,  430;  31 
Ga.,  265.  No  damages  where  writ  of  error  is  dismissed:  9  Gfi..  112.  Damnges  given— when  :  39 
Ga..  591 ;  40  Ga.,  94,  157,  213;  42  Ga.,  233.  See,  also,  45  Ga.,  316  ;  Mercier  vs.  Mercier  and  Porter  vs. 
Kolb,  July  term,  1872,  and  Eagle  Mfg.  Co.  vs.  Wise,  January  term,  1873. 

§4287.  (4222.)  Judgment  affirmed,  execution  at  once.  If  the  judg- 
ment below  is  affirmed,  upon  filing  the  remitter  with  the  clerk  of 
the  Superior  Court  in  vacation,  the  supersedeas  shall  cease,  and  execution 
shall  issue  at  once  for  the  amount  of  the  original  judgment. 

§4288.  (4223.)  Bill  of  exceptions  amendable.     The  bill  of  exceptions  Acw^f  im  a 
may  be  amended  in  the  Supreme  Court,  so  as  to  conform  to  the  record  in  i^5i-"52,^p'.  215. 
the  cause. 

Writ  of  error,  how  amendable  :  2  Kelly,  348,  408  ;  4  Ga.,  170,  403 ;  5  Ga..  582 :  6  Ga.,  43,  3S0 ;  7  Ga. , 
281;  8  Ga..  252;  12  Ga.,  270;  13  Ga.,  147,  204;  14  Ga  ,  285.  Statute  of  jeofails  applies  to  the  Supreme 
Court:  7  Ga.,  281.  Bill  of  exceptions  not  amendable  prior  to  Act  of  1850— since  enforced  :  7  Ga., 
510;  8  Ga.,  317.  Bill  of  exceptions— how  amendable  :  7  Ga.,  510;  8  Ga.,  317;  10  Ga.,  8;  24  Ga.,  17. 
On  Act  of  1851-2:  13  Ga.,  204.    Amendment  of  mistake  by  consent:  41  Ga.,  91. 

§4289.  4224.)  Transcripts  to  be  filed.     The  transcript  of  the  record  ^^^  ^^  ;^g^y  ^.^ 
shall  not  be  recorded  by  the  clerk  of  the  Supreme  Court,  but  shall  be  p-  ^^4. 
carefully  labeled  and  filed,  so  as  to  be  easily  found  when  needed.  '^''^^' 

§4290.  (4225.)  Attorney  liable  for  costs.     The  attorney  representing  ^^^  ^^  ^^^  ^ 
the  plaintiff  ^s  cause  shall,  in  all  cases,  be  responsible  for  the  costs  in  the  p.  4o1. 
Supreme  Court.     If  there  is  a  judgment  of  reversal,  the  plaintiff  in  error  §225. 
shall  be  entitled  to  a  judgment  for  the  amount  of  such  costs  against  the 
defendant  in  error,  so  soon  as  the  remitter  is  returned  to  the  Court  below. 

Alitei — formerly  :  25  Ga.,  604.    Record  may  be  withdrawn  to  save:  40  Ga.,  499. 

4291.  (4226.)  Taxing  costs.     At  the  close  of  each  judgment  on  the 
minutes,  the  clerk  shall  tax  his  costs,  subject  to  revision  by  the  Judges  of '~  ' 
the  Supreme  Court,  and  the  costs  so  taxed  shall  be  entered  as  a  part  of 
the  remitter.  -- 

Fees  regulated :  20  Ga.,  522. 

General  Note.— Will  not  review  matters  aliunde  the  record:  1  Kelly.  260,  496;  2  Kelly.  439  : 
30  Ga.,  161.  Discretioii  of  the  Court  below  not  controlled  unless  abused:  2  Kelly.  247.  373.  341 :  3 
Kelly,  117,  121,  185,  310i;  4  Ga.,  115, 193 :  5  Ga.,  49 ;  24  Ga.,  412.  473  ;  25  Ga..  146 ;  28  Ga..  57t> ;  35  Ga.. 
47,  241,  252;  36  Ga.,  595;  37  Ga.,  235,  258;  40  Ga.,  135;  41  Ga.,  102:  42  Ga.,  403;  44  Ga..  593:  45  Ga..  644; 
discretion  as  Chancellor  .'  3  Kelly,  117;  as  to  order  of  business:  25  Ga.,  592  ;  as  to  remarks  of  coun- 
sel :  27  Ga.,  649;  where  the  judgment  is  founded  on  a  misapprehension  of  documentary  evidence: 
35  Ga.,  47  ;  in  matters  of  practice :  37  Ga.,  335;  as  to  continuances,  amendments,  new  trials,  injunc- 
tions, etc.— see  those  titles.  As  to  parties :  1  Kelly,  495  ;  4  Ga .,  208  ;  6  Ga.,  380 ;  7  Ga..  56  :  S  Ga..  317  ; 
10  Ga.,  2;  12  Ga.,  270;  15  Ga.,  89,  334;  16  Ga.,  47  ;  21  Ga.,  359;  22  Ga.,  382;  26  Ga.,  398;  39  Ga..  5;U;  45 
Ga.,  167.  On  Act  of  1847,  (C.  p.  453)  as  to  surety  on  appeal  being  partv:  1  Kelly,  495  ;  2  Kelly,  79,  2S7, 
348,  408:  3  Kelly,  584;  7  Ga.,  110.  Reversal  of  judgment:  3  Kelly,  104;  4  Ga.,  202.  323  ;  14  Ga..  89, 
653 ;  15  Ga.,  91 ;  24  .  Ga.,  397 ;  26  Ga..  39,  390 ;  38  Ga..  195  ;  43  Ga..  178  ;  44  Ga.,  16.  Affirmance  of  judg- 
ment—(dismissal  of  writ  of  error  is:)  4  Ga..  221.  558;  (defendant  may  pray  for.  where  plaintiff  does 
not  appear;)  7  Ga.,  1:  (of  judgment  right,  but  rendered  on  erroneous  grounds  :''  11  Ga..  160;  24  Ga., 
393;  (upon  other  grounds  than  those  taken:)  24  Ga..  390;  (of  judgment  in  aooordauee  with  instruc- 
tions :)  32  Ga.,  499;  (where  no  record  is  sent  up  :)  36 Ga.,  519;  (of  judgment  upon  terms  agreed  on:) 
43  Ga.,  176 -;  (of  judgment  right  upon  any  ground  apparent  from  record :)  44  Ga.,  16.  (A  fact  admitted 
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in  the  bill  of  exceptions  niny  be  the  basis  of  an  affirmance  of  the  judsmont  below,  though  that  fact 
did  not  appear  in  the  proi'oedinsrs  bolow  :">  44  (ta..  l\>;  uipon  terms  nirreod  on :)  45  (hi.,  313,  Matters 
ocourrinvr  botoro  orsraoi/.ation  of  the  Court:  3  Koll.v,  li!l  ;  '23  (la..  5(U.  Improper  crrautin<j:  orrofup- 
iu»r  eontiuuauoo:  3  Kelly.  ISo:  2J  (.la..  403:  24  (Ja.,  ItW;  25  (,>a.,  14r>.  Want  of  prosecution:  4  Ga., 
l.V^:  TOta..  1:  -JiUia..  15;;:  41  Un..  421  :  42Ga..  2,v3;  4;Ula.,  IGS;  44  On..  aOl  ;  45  Oa.,  201.  (Icncral 
rules  as  to  bill  of  oxoeptions:  3  Kelly.  110.  Refercucos  to  this  Court  bv  the  Court  below  :  5  Ga., 
86:  S  Ga..  2.5S :  11  Ga..  4ol :  to  its  decisions  :  12  Ga.,  271 ;  24  Ga..  K)l  ;  40  Ga.,  107  :  44  Ga.,  383.  Ruling 
unexoepted  to  below:  0  Ga..  207;  9  Ga..  9:  IG  Ga..  49;  18  Ga.,  130,  194,  534;  22  Ga„  24,  IvW,  574 :  23 
Ga..  142.  371;  25  Ga..  4(13;  34  Ga..  ;W;  Pettis  fv.  Campbell.  January  term.  1S73.  Case  up  second 
time— >v*»  ^xdituiicarn.  etc.:  ti  Ga..  207;  11  Ga..  459;   21  G;i..  585;    25  Ga...  537;  27  Ga.,  334;  29  Ga..  362; 

41  Ga..  221  ;  42  Ga..  41.  85.  614;  43  Ga..  504;  44  Ga..  I('i9.  383.  Costs— (writ  not  dismissed  because  the 
record  iloes  not  show  that  the  costs  in  the  (^\>urt  below  have  not  been  paid:  OGa.,  587;)  (Clerk 
Superior  Court  cannot  demand  costs  for  makiuir  out  record  before  transmission :)  12  Ga,..  018;  (may 
be  adjudged  ntrainst  cither  party:  32  Ga..  499.)  Wlicre  party  subsequent  to  decision  disvrisse^^  his 
ease  :  7  Ga..  79.  227 ;  9  Ga.,  207 ;  ;-i3  Ga.,  205.  Exceptions  to  admission  of  evidence  :  7  Ga.,  258 ;  9  Ga., 
9:  14  Ga..  174;  17  Ga..  30;  22  Ga..  24,  193;  2(i  Ga..  332;  27  Ga.,  167;  Jackson  v>i.  Jackson.  July  tevm, 
1872.  Authority  of  decisions:  11  Ga..  500;  28  Ga.,  597;  30  Ga.,  202;  head-notes:  26  Ga.,  33,  182. 
Ohiter  dicta  :  25  Ga.,  244;  26  Ga.,  2i'7  ;  how  far  bound  by  decisions  of  United  States  Court :  14  Ga., 
4oS :  .'^7Ga..  124:  45  Ga.,  599:  Jones  vs.  Bramlon,  January  term,  1873. 

Suit  treated  as  case  below — not  treated  as  trespass  in  Supreme  (jourt:  13  Ga..  262.  Exceptions 
to  charge  of  the  Court  below:  14 Ga..  402;  19  Ga..  1 ;  24  Ga..  590 ;  26  Ga..  374;  28  Ga.,  186;  41  Ga., 
414;  43  Ga.,  5<>9:  45  Ga..  314;  Rust  v>^.  Shackelford^  January  term,  1873;  Rawson  w«.  Bell,  Ih. 
Presumptions— uhat  remark  admittinjx  of  legal  and  illegal  construction  is  legal:)  14  Ga..  277; 
(that  objections  were  made  on  the  proper  grounds:)  20  Ga..  135;  (that  portion  of  record  not  sent 
\ip  sustains  decision:)  26  Ga..332:  40  Ga.,  698;  (as  to  penalty  inflicted  in  case  of  change  of  law 
as  to  such  penalty:)  32  Ga..  202;  (in  favor  of  regularity  of  proceedings  of  Court  below  :)  84  Ga., 
270:  (ns  to  makinj^parties  in  Court  below:)  39  Ga.,  534;  (in  favor  of  charge:)  44  Ga.,  197.  See, 
also,  44  Ga.,  (V>9.  Exceptions  to  decisions  of  Judge  acting  as  arbitrator  or  I'eferee ;  15  Ga.,  561; 
25  Ga.,  154;  SOGa..  672  ;  45  Ga.,  1(57.  Exceptions  by  successful  party:  18  Ga..  406;  20  Ga..  763;  21  Ga.', 
406;  22  Gn.,  610;  30  Ga.,  68i5.  No  need  for  but  one  bill  of  exceptions:  Jb.  May  order  plaintiff 
to  write  otf  portion  of  verdict:  20  Ga.,  91;  21  Ga.,  590 ;  29  Ga.,  203;  37  Ga.,  341;  44  Ga..  179;  45 
Ga.,  94;  Dodgen  vc.  Camp,  July  term,  1872';  Smith  vs.  Turnley,  lb.;  Gunn  vs.  Calhoun,  January 
term.  1873.  Demurrer  in  one  county  heard  in  another:  21  Ga.,  125.  Construe  charge  of  Court 
below,  how:  21  Ga..  221;  22  Ga.,  418 ;  41  Ga.,  187.  Contract  to  abide  by  verdict  of  Court 
below:  22  Ga..  104.  Grounds  of  exception  to  be  stated  to  the  Court  making  the  decision:  23 
Ga..  371.     Immaterial  errors:    24  Ga..  445;  29  Ga.,  134;  30  Ga.,  278,  485,  686;  41  Ga.,  84,   130,  675; 

42  Ga..  306;  Jackson  v*.  Jackson,  July  term,  1872.  AVrit  of  error  lies  in  habeas  corpus  case, 
growing  out  of  imprisonment  for  contempt  under  the  possessory  Avarrant  law:  24  Ga.,  379.  De- 
cisions granting  new  trial  favored:  24  Ga.,  412:  26  Ga.,  164;  35  Ga.,  271 ;  36  Ga.,  604;  37  Ga., 
557.  Release  of  error  must  be  plead:  25  Ga.,  244.  Order  of  Superior  Court  as  to  adoption  of 
child:  25  Ga..  612.  Exceptions  to  decision  ordering  amendment  and  requiring  answer  over:  26 
Ga.,  152;  and  sustaining  exceptions  to  suificiency  of  answer:  26  Ga.,  154.  £x  parte  cases:  28 
Ga..  519;  29  Ga.,  33.  Where  no  motion  for  a  new  trial  was  made  in  the  Court  below:  28  Ga., 
2.5  ;  34  Ga.,  339.  425 ;  35  Ga.,  241 ;  36  Ga.,  442 ;  37  Ga.,  324 ;  40  Ga.,  257  ;  45  Ga.,  100.  Effect  of  bill  of 
exceptions  to  judgment  ordering  award  to  be  entered  on  minutes:  25  Ga.,  257.  Amendment  or 
return  of  remitter:  28  Ga..  29;  34  Ga.,  355;  45  Ga.,  195;  S.  R.  &  D.  R.  R.  w.  Lacy,  January  term, 
1873;  Thurman  i'>f.  Clark,  76.  Where  bill  of  exceptions  is  ambiguous:  30  Ga.,  287.  Failure  to 
comply  with  judgment— caused  by  fault  of  opposite  party  ;  32  Ga..  499.  Supreme  .Court  will  not 
review  what  transpires  privately  between  Court  and  counsel:  33  Ga.,  56.  Bill  to  set  aside  judg- 
ment of— for  alleged  accident  or  mistake:  Bryan  vs.  Walton,  March  term,  1864;  38  Ga.,  195. 
Where  counsel  for  defendant  in  error  had  the  record,  and  was  absent  when  the  cause  wa,s  called, 
the  Court  postponed  the  cause  until  the  record  was  produced:  40  Ga.,  510.  Record  withdrawn  to 
save  costs:  40  (Ja.,  492.  Establishment  of  copies  of  lost  papers:  40  Ga.,  546;  41Ga.,  85;  43  Ga., 
248;  45  Ga.,  312.    See,  also,  7  Ga.,  181. 

Stay  resolution  of  1870  :  40  Ga..  663  ;  44  Ga.,  14.  Bill  read  on  motion  to  dismiss :  40  Ga.,  554. 
Where  several  cases  are  st.itod  exactly  alike  :  40  Ga.,  702.  Where  the  records  are  so  confused  that 
it  is  impossible  to  determine  from  them  what  was  the  real  stahis  of  the  cuse  hclow:  41  Ga.,  95. 
Waiver  of  defect  in  pleading:  41  Ga.,  370.  Motion  to  dismiss  writ  of  error  takes  precedence  of 
one  to  remove  cause  to  United  States  Court;  41  Ga.,  417;  where  it  is  doubtful  whether  the  latter 
will  take  jurisdiction  :  lb.  Counsel  absent  from  providential  cause,  and  case  dismissed — rein- 
stated: 41  Ga.,  421;  43  Ga.,  168.  Settlement  of  cause  after  argument:  41  Ga.,  515.  Where  record 
failed  to  reach  the  Court  by  reason  of  sickness  of  family  of  plaintiff's  counsel:  42  Ga.,  175.  Rule 
and  attachment  against  sheriff  may  be  joined  in  one  bill :  42  Ga.,  83.  A  bill  of  exceptions  defec- 
tive under  the  rules  of  the  Supreme  Court  Avas  cured  by  the  Act  of  1870,  passed  after  said  cause 
was  sent  up  to  this  Court:  43  Ga.,  167.  Will  not  deliver  its  opinion  before  regular  day  on 
account  of  public  interest  in  the  case  :  43  Ga.,  466.  Bill  of  exceptions  to  certiorari  :  44  Ga.,  16; 
to  judgment  founded  on  award  ;  44  Ga.,  585.  See.  also,  41  Ga.,  547,  and  Richmond  vs.  Flanders, 
January  term,  1873.  Where  the  bill  of  exceptions  and  record  are  variant,  the  latter  governs:  44 
Ga.,C20.  On  Act  of  1870  as  to  injunctions:  44  Ga.,  634;  45  Ga.,  134,  619;  Spencer  vs.  Steadman, 
January  term,  1873.  Withdrav/al of  record — when  allowed:  45  (ia..  316.  Writ  of  error  by  agent 
of  State,  removed  from  agency  before  the  hearing  of  the  case:  45  Ga.,  365.  Motion  to  dismiss  bill 
of  exceptions  to  be  made,  when:  45  Ga.,  108.  When,  in  a  murder  case,  counsel  for  plaintiff  in 
error  arrived  late,  because  he  was  sick,  and  it  was  then  discovered  that  the  brief  of  evidence  had 
not  been  sent  up,  time  was  given  to  procure  it ;  and  by  consent  it  was  made  part  of  the  record, 
and  the  ease  proceeded  :  45  Ga.,  58.  Where  a  bill  of  exceptions,  properly  certified  by  the  Judge, 
fitates  as  a  fact,  that  on  the  trial  he  failed  to  give  to  the  .lury  certain  written  requests  to  charge 
tendered  by  complainant's  counsel,  and  it  appears  from  the  record  that  the  Judge  overruled  a 
motion  for  a  new  trial  for  such  failure,  stating  as  the  reason  for  his  judgment  that  he  did  in 
fact  give  the  requests  to  charge  to  the  jury  as  asked  ;  this  Court  is  bound  by  the  facts,  as  stated  and 
certified  in  the  bill  of  exceptions,  and  not  by  the  reasons  given  by  the  Judge  in  his  judgmentover- 
-ruling  the  motion  for  a  new  trial :  McLean  vs.  Clarke,  July  term,  1872.  See,  also,  Elliot  vs.  State, 
July  term,  1872;  Smith  vs.  Turnley.  lb.,-  Ovcrby,  et  aL  vs.  Thrasher,  lb.;  Jackson  vs.  Jackson,  lb.,- 
TatetJ*.  Cowart,  January  term,  1873.  See,  also,  note  to  section  21i^  and  note  in  regard  to  tenria 
of  the  Supreme  Court,  p.  355. 
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BULES  OF  SUPREME  COURT— DociHiona  rclatiriK  to- 

Old  Rulr  No.  21— (Filing  and  serving  writ:)  H  (hi.,  2.'>2.  .'«7;  12  (ia..  r/)2;  13  Ga.,  2^j1. 

Old  Rulr  No.  23— (Assignment  of  crrorH:)  2  Kelly,  100;  G  Ga.,  4.7J ;  (rnado  unncccHHary  by  Act 

of  1855-6  p.  201.) 

Old  Rule  No.  25— (Form  of  citation :)  14  Ga.,  285. 

Rulr  No.  5— (Time  of  argument.)  If  extra  time  be  wiwhed  it  should  be  asked  for  before  the 
argument  is  opened:  41  Ga.,  439.    Extra  time,  when  granted  :  41  Ga.,  566. 

RiJLR  No.  8— (Requiring  errors  to  be  distinctly  specified  :)  See  notes  to  a  simil.ir  provision  in 
section  4251. 

Rule  No.  9— (As  to  the  record  :)  cited  1  Kelly,  200.  Whnt  constitutes :  2  Kelly,  4W  :  f,  Ga..  317. 
380  ;  7  Gn.,  25S,  354.  529:  22  Gfi,.,  403;  24  (in.,  591 ;  27  G;i,.,  107  ;  28  Ga.,  180  ;  .",3  (U.,  500;  38  (h,...  587  ;  40 
Ga.,  698  ;  41  Ga.,  547.  "  Necessary  to  a  hearing:"  2  Kelly,  400,  382;  3  Kellv.  .'^>il  ;  5  Ga..  404 ;  7  Ga..  3.54, 
529;  9  (hi.,  9:  10  Ga,..  1;  22  Ga.,  402;  38  Ga.,  554.  594;  44  (h..,  030,  593.  Incomplete  record  :  20  Ga., 
135;  26  Ga.,  332  ;  40  Ga.,  698,  702.  See.  also,  notes  to  section  4282.  Pnpers  wliieh  are  not  properly  a 
part  of  the  record,  though  embodied  in  it,  will  not  be  considered  :  44  Ga..  620. 

Rule  No.  10— (As  to  brief  of  evidence.)  If  not  complied  with  writ  of  error  diFmissed  :  3  Kt-lly, 
381:  9  Ga.,  546;  10  Ga„  1;  38  Ga.,  594:  40  Ga.,  546;  41  Ga.,  412,  419.  420.  This  rule  was  intended  as 
well  for  the  protection  of  the  rights  of  the  parties,  as  a  proper  understanding  of  the  judgment  of 
the  Court:  3  Kelly,  383.  Only  so  much  eviclence  need  be  incorf)orated  as  is  necessary  to  a  clear 
understanding  of  the  errors  complained  of:  2  Kelly,  406.  382;  5  Ga.,  404,  529;  7  Ga..  534  ;  9  Ga..  9; 
10  Ga.,  1 ;  33 Ga.,  580;  38  Ga.,  554,  587,  594.  "  Exhibit:"  7  Ga.,  259;  10  Ga.,  1  ;  13  Ga.,  495;  3r)0ra.,  674. 
Filing  brief  on  motion  for  a  new  trial  does  not  dispense  with  this  rule:  9  Ga.,  540.  It  is  not  neces- 
sary to  embody  in  the  bill  of  exceptions,  the  questions  propounded  to  a  witness  in  interrogatories, 
as  well  as  the  answers,  unless  the  answers  are  unintelligible  without  them:  10  Ga.,  1.  Must 
embody  enough  testimony  to  satisfy  the  Court  that  the  plaintitF  in  error  is  entitled  to  the  charges 
requested  as  tne  law  of  the  case  upon  the  facts  proven  :  24  Ga.,  75;  26  Ga.,  332.  Brief  amendable — 
when:  25  Ga.,  158:  37  Ga.,  327;  41  Ga..  577.  Evidence  cannot  be  supplied  by  the  transcript  of  the 
record  ;  and  herein  of  their  distinct  and  appropriate  uses:  33  Ga.,  497.  "Identified:"  33Ga.,497; 
88Ga.,  587;  40  Ga.,  546;  43  Ga.,  175;  Elliot  vs.  State,  January  term.  1873.  Error  being  assigned 
upon  a  refusal  of  the  Court  below  to  grant  injunction  in  an  equity  case  pending,  if  it  appenr  that 
certain  affidavits  and  letters,  which  were  before  that  Court  as  evidence,  have  not  been  set  forth  in 
the  bill  of  exceptions,  nor  attached  to  it  as  exhibits,  but  have  been  copied  by  the  clerk  into  the 
transcript,  these  will  be  rejected  by  this  Court  as  irregularly  broiight  up  :  33  Ga..  500.  But  if  it 
appears  from  the  bill  and  answer,  that  the  pro-movant  was  entitled  to  the  injunction  asked,  the 
case  will  not  be  dismissed  for  this  irregularity :  lb.  Waiver  by  counsel  of  non-compliance  with 
this  rule:  40  Ga.,  152.  Where  the  evidence  taken  at  the  trial  by  the  Court  wns  attached  to  the  bill 
and  identified,  sufficient :  40  Ga.,  121.  Where  a  statute  required  the  Governor  to  issue  a  proclama- 
tion, and  he  did  it,  and  proclamation  was  used  as  evidence  in  a  cause,  it  was  not  necessary  to  set 
out  the  proclamation  in  the  bill  of  exceptions— the  Courts  will  take  judicial  notice  of  its  contents  : 
41  Ga.,  114.  Where  the  returns  of  a  guardian  were  used  as  evidence  in  the  Court  below,  and  in 
making  up  the  brief  of  evidence  for  a  new  trial  a  summary  of  them  was  put  in,  and  counsel  agreed 
in  Avriting  that  said  brief  was  correct,  they  are  estopped  from  moving  to  dismiss  the  bill  of  excep- 
tions, because  said  returns  were  not  set  out  in  extevso  in  the  bill  of  exceptions  :  41  Ga.,  202.  Order 
No.  37  of  General  Meade  was  part  of  the  bill,  but  was  not  copied  in  the  bill  of  exceptions — a 
motion  to  dismiss  the  bill  of  exceptions  for  that  reason,  was  overruled  :  41  Ga..  307.  Where  a  suit 
on  a  note  was  brought  in  the  short  form,  with  a  copy  of  the  note  attached  to  the  petition,  it  is  not 
necessary  to  copy  the  note  in  the  bill  of  exceptions — it  was  sufficient  to  refer  to  it  as  the  note  sued 
upon  :  41  Ga..  293.  A  deed  used  as  evidence,  but  not  material  (as  both  parties  claimed  under  it) 
to  the  points  before  this  Court,  need  not  be  copied  in  the  bill  of  exceptions  ;  41Ga..316.  "  I  believe 
this  brief  of  evidence  is  correct  in  substance,"  by  the  Judge  below,  held  to  be  sufficient  approval 
of  brief  of  evidence:  76,  Bill  of  exceptions  to  an  award  on  the  ground  that  it  is  contrary  to  evi- 
dence, need  not  set  out  such  evidence ;  it  is  a  part  of  the  record  :  41  Ga.,  547  ;  the  testimony  sub- 
mitted to  the  arbitrators  should  be  before  this  Court  to  enable  it  to  pass  intelligently  upon  the 
objections  made;  nor  will  the  fact  that  the  objections  were  demurred  to  for  insufficiency  dispense 
with  this:  44  Ga.,  585.  See,  also.  Richmond  ??«.  Flanders,  January  term.  1873.  Immaterial  evi- 
dence need  not  be  embodied  in  the  bill  of  exceptions:  41  Ga.,  617.  If  affidavits  xised  on  the  hear- 
ing of  an  equity  cause  are  part  of  the  record,  they  need  not  be  copied  in  the  bill  of  exceptions  :  42 
Ga.,  46.  Affidavits  used  on  a  motion  as  to  injunction  should  be  copied  into  the  bill  of  exceptions : 
43  Ga.,  67.  AVhen  the  cause  was  called  here  it  was  ascertained  that  several  affidavits,  etc.,  were 
not  in  the  bill  of  exceptions— by  consent  the  Court  allowed  them  put  in  there  :  43  Ga..  517.  Case 
defective  under  this  rule  cured  by  Act  of  1870,  though  it  came  up  before  said  Act  was  passed  :  43 
Ga.,  171. _  When  it  was  agreed  that  original  deeds  might  be  used  in  the  argument  of  a  motion  for 
a  new  trial,  and  to  the  copy  of  the  parol  evidence  various  copy-deeds  were  appended  and  sent  up 
by  the  clerk  as  a  part  of  the  brief  of  the  evidence,  and  the  bill  of  executions  contained  no  men- 
tion of  such  deeds,  except  that  deeds,  copies  of  which  are  appended  to  toe  brief  of  evidence,  were 
read  in  evidence,  this  Court  refused  to  dismiss  the  cause,  because  said  copies  were  not  certified  to 
be  copies  of  said  originals— the  Court  said  they  would  presume  that  to  be  so  :  44  Ga..  639.  If  the 
evidence  is  material  to  an  understanding  of  the  errors  complained  of.  the  Judge  should  nor  certify 
a  bill  of  exceptions  which  contains  no  version  of  the  evidence:  45  Ga.,  317.  See,  also,  40  Ga..  95, 
128,  704. 

Rulr  No.  11 — (Duty  of  clerk  of  Superior  Court.) — As  to  sending  receipt  to  clerk  of  Supreme 
Court :  41  Ga..  134. 

Rule  No.  12— (Duty  of  conn 
/  Each  of  the  Judges  :"  38  Ga 
is  furnished,  case  dismissed 
Ga..  631. 
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RrLK  No.  14— <No  brief  to  be  received  bj*  reporter  nfter  the  decision  of  the  Court  has  been 
delivered.)— May  be  roooivod  before  decision  :  41  Ga.,4iW. 

Kri.K  Xo.  lil — (As  to  doi'ket.'— The  record  reached  this  Court  after  return  day  for  the  Juno 
term,  and  was  entered  upon  the  doeket  of  that  term.  The  Court  ordered  it  stricken  and  entered 
for  December  term  t'oUowing  :  40  iJa.,  54'J.  If  a  reeord  reach  this  Court  and  be  h)st  before  the  case 
is  entered  upon  tlie  iloeket,  a  copy  may  bo  establislunl  here  insfautcr,  and  the  case  will  bo  dock- 
eted, as  if  the  reeiu-d  had  not  been  btst :  4()  (hi..  54().  Tlie  Court  will  not,  by  consent,  transfer  a 
cause  to  the  end  ot'  another  oircuit,  but  will  transfer  it  to  the  end  of  tlie  entire  docket,  by  consent: 
41  Ga..  10.  This  record  was  delivered  in  the  Ivxpress  ollice,  but  upon  showing  that  it  was  sent  in 
time,  it  was  entered  upon  the  (ioeket.  though  it  arrived  nfter  return  day  for  this  term  :  41  Ca.,  5(5(5. 
The  original  bill  of  e.xceptions  ami  record  were  stated  hero  by  counsel  to  have  been  started  in 
time  for  this  Court,  and  lost  en  rout,',  and  to  reach  here  by  return  day  for  this  term  ;  thereupon  an 
agreed  copy  was  substituted,  and  the  case  was  allowed  to  bo  entered  on  the  docket  of  this  term  : 
4o  Ga.,  -4S. 

Ei'LE  Xo.  22 — (AVhore  there  i?  no  appearnnce  by  the  plaintiff  in  error:)  4  Ga.,  15G;  7  Ga.,1;  26 
Ga.,  153  ;  41  Gu.,  421 ;  42  Ga.,  233 ;  43  Ga.,  1(3S ;  44  Ga.,  GGl ;  45  Ga.,  291. 

RULK  Xo.  30 — (Bill  of  exception?,  sent  up  by  clerk  in  same  envelope  Avith  transcript  of  record.) 
If  the  certificate  of  clerk  as  to  bill  of  exceptions  be  upon  the  record  and  not  on  the  bill  of  excep- 
tions, the  writ  of  error  will  not  be  dismissed,  if  they  came  to  this  Court  in  one  envelope:  40 
Ga.,  702. 
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rried  women, 
mkenness — when  excuse, 
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ony — Avhat  is. 


^ ^ ,  _  _, ^^     _ ^^  crime  or  misdemeanor  shall 

consist  in  a  violation  of  a  public  law^  in  the  commission  of  which  there 
shall  be  a  union  or  joint  oj)eration  of  act  and  intention,  or  criminal  negli- 
gence. 

§4293.  (4228.)  Intention,  Intention  will  be  manifested  bv  the  cir- 
cumstances connected  with  the  perpetration  of  the  oliense,  and  the  sound 
mind  and  discretion  of  the  person  accused. 
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KrLK  No.  14— (No  brief  to  be  received  by  reporter  nfter  the  decision  of  the  Court  has  been 
delivered.)— May  be  roooivod  bot'oro  decision:  41  Ga.,4li6. 

Rvi.K  Xo.  li^ — (As  to  docket.'— The  record  reached  this  Court  after  return  day  for  the  Juno 
term,  and  was  entered  upon  the  docket  of  that  teru\.  The  Court  ordered  it  stricken  and  entered 
for  December  term  l"ollowinjr:  40  CJa..  542.  If  a  record  reach  this  Court  and  be  h)st  before  the  case 
is  entered  upon  the  ihH'ket.  a  coi>y  may  be  established  here  inxfautcr,  and  the  case  will  bo  docli.- 
eted.  as  if  the  record  had  not  been  lost:  40  thu,  540.  The  Court  will  nt>t.  by  consent,  transfer  a 
cause  to  the  end  of  another  circuit,  but  will  transfer  it  to  the  end  of  the  entire  docket,  by  consent: 
41  tia..  10.  This  recoril  was  delivered  in  the  lOxpress  oilice.  but  upon  showius  that  it  was  sent  in 
time,  it  was  entered  upon  the  docket,  thouirh  it  arrived  after  return  day  for  this  term  :  41  (la..  50(5. 
The  original  bill  of  exceptions  and  record  Avere  stated  here  by  counsel  to  have  been  started  in 
time  fu-  this  Court,  and  lost  en  roiife,  and  to  reach  here  by  return  (bvy  for  this  term  ;  thereupon  an 
nsrreed  copy  was  substituted,  and  the  case  was  allowed  to  bo  entered  on  the  docliet  of  this  term: 
43  Ga.,  24S. 


ErLE  Xo,  22— (Where  there  is  no  appearance  by  the  plaintiff  in  error:)  4  Ga.,  15G;  7  Ga.,1;  26 
Ga.,  153  ;  41  Ga.,  421 ;  42  Ga.,  233 ;  43  Ga.,  168  ;  44  Ga.,  661 ;  45  Ga.,  291. 

Rule  Xo.  30 — (Bill  of  exceptions 
If  the  certificate  of  clerk  as  to  bill 
tions.  the  writ  of  error  will  not 
Ga.,  702. 
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VcTHoitA  ciipublc  ol  cummitting  crimes. 


PART  IV. 


PEISTAL     LAWS 


TITLE     I. 


PENAL    CODE 


Division 

L- 

Division 

2.- 

Division 

3.- 

Division 

4.- 

Division 

5.- 

Division 

6. 

Division 

7. 

Division 

8.- 

Division 

9.- 

Division 

10.- 

Division 

11. 

Division 

12.- 

Division 

13.- 

Division 

14. 

Division 

15. 

-Persons  Capable  of  Committing  Crimes. 

-Principals  and  Accessor^ies. 

-Grimes  against  the  State  and  People, 

-Crimes  against  the  person. 

-Crimes  against  the  Habitation, 

-Crimes  Relative  to  Property. 

-Forging,    Counterfeiting,  and    Unlawful  Currency, 

-Crimes  Against  Public  Justice. 

-Against  Public  Peace  and  Tranquillity. 

-Against  Public  Morality,  Health,  Police,  etc. 

-Cheats  and  Swindles. 

-Fraudulent  or  Malicious  Mischief. 

-Indictments  and  Proceedings  to  Execution. 

-Contempts,  etc.,  and  Attempts  to  Commit  Crimes, 

-Proceedings  in  Preliminary  Courts. 


FIRST  DIVISION. 


PERSONS  CAPABLE  OF  COMMITTING  CRIMES. 


SECTIO!Sr. 

425^'2.  Crime — definition. 

4293.  Intention. 

4294.  Infnnts  of  foui'teen  years — capable. 

4295.  Under  ten — incapable. 

4296.  Lunatics. 

4297.  Idiots. 

4298.  Aiders  and  abettors  instead. 


SECTTOiSr. 

4299.  If  insanity  is  pleaded. 

4300.  Married  women. 

4301.  Drunkenness — when  excuse. 

4302.  Misfortune  or  accident. 

4303.  Persons  under  fear. 

4304.  Felony— what  is. 


§4292.  (4227.)  Definition  of  Crime.  A  crime  or  misdemeanor  shall 
consist  in  a  violation  of  a  public  law^  in  the  commission  of  which  there 
shall  be  a  union  or  joint  operation  of  act  and  intention,  or  criminal  negli- 
gence. 

§4293.  (4228.)  Intention.  Intention  will  be  manifested  bv  the  cir- 
cumstances connected  with  the  perpetration  of  the  ottense,  and  the  sound 
mind  and  discretion  of  the  person  accused. 
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Persons  capable  of  committing  oiimes. 


H-^4.  (-4229.)  Infants  of  fourfecn  capable.  A  person  shall  be  oon- 
siderecl  of  souiul  niiiul,  wlio  is  neither  an  idiot,  a  hmatie,  or  atHicted  by 
insanity,  or  who  iiath  arrived  at  the  age  of  fourteen  years,  or  before  that 
age,  if  such  person  know  the  distinetion  between  good  and  eviL 

■Rulon?  to  rosponsibility  for  ovimos:  oKolly.  olO;  31  (>a.,  424;  42  Ola..  10.  Exception  in  the 
C1S0  ot"  !t  il<»lusiou:  .'>  Kolly.  310.  It  is  not  eonipotont  to  prove  tlijit  a.  person  is  of  W(\ik  initul  wlio 
i<  juiinittoil  to  bo  noittior  idiotic,  lunatic  or  insane  :  7  (tik.  3.  No  error  in  the  Court  to  charg'c  the 
jury  on  the  question  of  insanity,  that  if  one  has  indulped  his  passions,  or  blunliMl  his  moral 
sense,  so  that  he  can  connnit  crime  withont  remorse,  iind  fails  to  see  its  hoinousuoss  as  persons  of 
purer  morals  and  more  restrained  passions  see  it,  this  does  not  make  him  insane:  and  if  ho  has 
sntficient  capacity  to  discern  rigiit  and  wronp  as  to  the  particular  net  in  question  :  if  lie  has  knowl- 
eilsre  and  consciousness  that  the  act  he  is  doing  is  wrons.  and  would  deserve  punishment,  he  is  of 
sound  mind  and  memory,  so  as  to  be  subject  to  punishment :  45  Ga.,  58. 

§4295.  (4230.)  Zander  ten,  according  to  capacity;  etc.  An  infant  under 
the  age  of  ten  yeai*s,  wliose  tender  age  renders  it  improbable  that  he  or 
she  sliould  be  impressed  with  a  proper  sense  of  moral  obligation,  or  be 
possessed  of  suffieient  eapacity  deliberately  to  have  committed  the  oifense, 
shall  not  be  coui^idered  or  found  guilty  of  any  crime  or  misdemeanor. 

Infant  of  fourteen  years  convicted  of  voluntary  manslaughter — on  what  proof:  32  Ga.,  496. 

§4296.  (4231.)  Lunatics.  A  lunatic  or  person  insane,  without  lucid 
intervals,  shall  not  be  found  guilty  of  any  crime  or  misdemeanor  with 
which  he  or  she  may  be  charged  :  Proiyided,  the  act  so  charged  as  crimi- 
nal, was  committed  in  the  condition  of  such  lunacy  or  insanity ;  but  if 
a  lunatic  hath  lucid  intervals  of  understanding,  he  shall  ansv/er  for  what 
he  does  in  those  intervals  as  if  he  had  no  deficiency. 


§4297.  (4232.)  Idiots.  An  idiot  shall  not  be  found  guilty  or  pun- 
ished for  any  crime  or  misdemeanor  with  wdiich  he  or  she  may  be 
charged. 

§4298.  (4233.)  Counselors  and  instigators  punishable.  Any  person 
counseling,  advising  or  encouraging  an  infant  under  the  age  of  ten  years, 
a  lunatic  or  an  idiot,  to  commit  an  oifense,  shall  be  prosecuted  for  such 
offense,  when  committed,  as  principal ;  and  if  found  guilty,  shall  suffer 
the  same  punishment  as  would  have  been  inflicted  on  said  infant,  lunatic 
or  idiot,  if  he  or  she  had  possessed  discretion  and  been  found  guilty. 

§4299.  (4234.)  Plea  of  insanity — how  tried.  Whenever  the  plea  of 
insanity  is  filed,  it  shall  be  the  duty  of  the  Court  to  cause  the  issue  on 
that  plea  to  be  first  tried  by  a  special  jury,  and  if  found  to  be  true,  the 
Court  shall  order  the  defendant  to  be  delivered  to  the  Superintendant  of 
the  Asylum,  there  to  remain  until  discharged  by  the  General  Assembly. 

The  pica  in  this  section  mnstallege  that  the  prisoner  is  insane  at  the  fim,e  of  the  trial:  38  Ga., 
401.  Where  ho  filed  this  special  pica,  but  did  not  insist  that  there  should  first  be  a  trial  on  it.  but 
went  to  trial  on  the  general  issue,  and  relied  on  the  insanity  to  show  that  he  was  not  guilty,  the 
jury  rnay  find  him  guilty  or  notguilty  under  the  evidence  without  finding  for  or  against  the  special 
plea:  42  Ga.,  9.    Keasonable  doubt  as  to  sanity:  42  Ga.,  10. 

§4300.  (4235.)  Married,  vmmen — if  coerced,  not  punishable.  A  feme 
covert,  or  married  woman,  acting  under  the  threats,  command  or  coercion 
of  her  husband,  shall  not  be  found  guilty  of  any  crime  or  misdemeanor 
not  punishable  by  death  or  perpetual  imprisonment ;  and,  with  this 
exception,  the  husband  shall  be  prosecuted  as  principal,  and,  if  convicted, 
shall  receive  the  punishment  which  otherwise  Avould  have  been  inflicted 
on  the  wife,  if  she  hud  been  found  guilty :  i/rovided  it  appears,  from  all 
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tlio  fiK'is  Jiiul  (rinniMisijinccH   oi'  tin;  caH(;,  iliat  viol<;nt,  tlireats,  cornrnari'l 
aiid  (H)ei'ci()i)  wwe  uscid. 

§4301.  (42'>().)  Ihunhmness  no  excuHfr,  oihrvH  crmHinr/,ltahUUi/.  Drunk- 
enness shall  not  bo  an  (jxcuse  for  any  eriiru;  or  niI.s(l(;rii(;rino)',  unless  sueli 
drunkenness  Avas  oecnisioned  \>y  tlie  fraud,  ailiflctc,  or  eoi)trivaJie(;,  of  ollir;r 
])erson  or  persons,  for  the  [)urj>oseof  havij)<jj  a  erirne  perpetrated;  and  then 
the  person  or.  persons  so  eausing'  said  drind<enness,  for  sueh  rriaiignant 
purpose,  shall  be  considered  a  princMjial,  and  suffer  ilia  same  piniislnnent 
as  would  have  been  inliic^UHl  on  the  })ei'son  or  p(*rsons  eonirnittin<(  the 
oifense,  if  he,  she,  or  they,  had  been  possessed  of  sound  reason  and  di-- 
cretion. 

Voluntary  drunkenness  no  excuse,  whatever  its  dej?reo:  17  Gra..  lif).  Drunkenness  eon-:idered 
on  the  question  vvhetlior  the  (hifendant  was  jictujited  by  p;ts,-iion  or  uiiiliee  in  lioniicide:  jJo  (in,., 
527;  whether  the  intention  to  kill  preceded  the  provocation  or  was  p)-oduf;ed  by  it:  '-'.!  (id.,  V.)-l. 
That  a  man,  cither  by. former  injury  to  the  heinl  or  constitutional  infirmity,  is  more  liable  to  be 
maddcMied  by  lic^uor  than  another,  makes  no  difl'erencc^oinonuinia  questioned— inordinate  thirst 
lor  liquor  produced  by  habitual  drinking  no  excuse  :  31  Ga.,  424.    See  '.U  Ga.,  .■j4S. 

§4302.  (4237.)  Misfortune  or  aceident.  A  person  shall  not  be  found 
guilty  of  any  crime  or  misdemeanor  conimitted  by  misfortune  or  aofide'nt, 
and  where  it  satisfactorily  appears  there  was  no  evil  design,  or  intention, 
or  culpable  neglect. 

Where  n  man,  though  intending  to  commit  an  unlawful  act,  ahandons  his  intent  to  do  so,  and 
afterwards  by  (iccident  kills  a  man  :  22  Ga.,  479.  Wh(n'e  a.  mm  makes  an  attack  upon  the  person, 
or  premises  of  another  with  intent  to  kill,  and  the  gun  of  the  assailant  is  discharged  by  accident 
and  kills  the  other  :  19  Ga.,  102.    This  section  applies  to  what  cases  :  30  Ga.,  385. 

§4303.  (4238.)  Persons  acting  under  fear  not  punishable.  A  person 
committing  a  crime  or  misdemeanor  under  threats  or  menaces,  which 
sufficiently  show  that  his  or  her  life  or  member  was  in  danger,  or  that  he 
or  she  had  reasonable  cause  to  believe,  and  did  actually  believe  that  his 
or  her  life  or  member  was  in  danger,  shall  not  be  found  guilty  ;  and  such 
threats  and  menaces  being  proved  and  established,  the  person  or  persons 
compelling,  by  said  threats  and  menaces,  the  commission  of  the  oifense, 
shall  be  considered  a  principal  or  principals,  and  suffer  the  same  punish- 
ment as  if  he,  she,  or  they,  had  perpetrated  the  offense. 

§4304.  (4239.)  Meaning  of  the  word  "felony:'  The  term  ''felony,'' 
when  used  in  this  Code,  shall  be  construed  to  mean  an  offense,  for  which 
the  offender,  on  conviction,  shall  be  liable  by  law  to  be  punished  by 
death  or  imprisonment  in  the  penitentiary,  and  not  otherw^ise. 

Wha.t  is  a  felony  in  England  :  5  Ga..  404. 

Genkral  Note. — No  person  can  plead  the  commands  or  authority  of  a  superior  unless  the 
act  be  committed  under  coercion  :  15  Ga.,  346.  Private,  acting  under  commands  of  superior  officer: 
37  Ga..  194. 


SECOND  DIVISION. 

PRINCIPALS  AND  ACCESSORIES  IN  CRIME. 


Section. 
4305.  Principals,  first  and  second  degree. 
43('6.  Accessories. 

4307.  Before  the  fact. 

4308.  After  "the  fact. 


Sectiojt, 
4'^09.  Punishment  of  each. 

4310.  Of  accessory  after  the  ftct. 

4311.  Accessories,  when  tried. 


§4305.  (4240.)  Principals  in  frst  and  second  dc(/ree.  A  person  may 
be  principal  in  an  offense  in  two  degrees.  A  principal  in  the  Mrst  degree 
is  he  or  she  that  is  the  actor  or  absolule  perpetrotor  of  the  crime.  A 
principal  in  the  second  degree  is  he  or  she  wdio  is  present,  aiding  and 
abetting  the  act  to  be  done;  wdiich  presence  need  not  always  be  an  actual, 
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immeiliato  standing-  bv^  within  sight  or  hearing  of  the  aet;  but  there  mar 
bo  also  a  oonstrnotivo  presenoo,  as  when  one  coniniits  a  robbery,  or  mur- 
der, or  other  crime,  and  another  keeps  watch  or  guard  at  some  conven- 
ient distance. 

Prinoipnl  dofmcd:  15  Oa.,  34(i.  "Who  is  prinoipal  in  larceny:  11  Oa..  511  ;  25  Ga..  515.  One  who 
nids.  etc.,  in  an  artVay  is  principal:  13  (}:\.,  322.  A  principal  in  the  second  dcsi'rcc  may  bo  tried  be- 
fore a  princijial  in  the  tirst  dejrreo  :  17  Ga.,  191.  Indictment  with  verdict  and  judgment  thereon 
j«j:ainst  the  principal  in  the  first  desiroe  as  evidence  on  the  trial  of  the  principal  in  the  second  de- 
frroc :  7  Ga..  2.  Confessions  of  the  Ibrmer  in  snch  trial ;  //>.  Principals  in  tirst  and  second  degree  in 
murder:  17  i^a.,  h'4;  2.^  tla..  '200.  OOh  Principal  neeil  not  be  jirc^ent  :  30  (hi.,  757.  One  may  be  prin<n- 
ral  in  second  degree  who  is  incapable  of  committing  the  olfensc  in  the  first  degree  :  3-1  Ga.,  275. 
\Vhen  indicted  as  absolute  perpetrator  of  murder,  defendant  cannot  be  found  guilty  a?  principal 
in  second  degree  :  30  Ga..  222. 

§4306.  (4241.)  Accessor  I/.  An  accessory  is  one  who  is  not  the  chief 
actor  in  the  offense,  nor  ])resent  at  its  performance,  but  is  some  way  con- 
cerned therein,  either  before  or  after  the  act  committed. 

§4307.  (4242.)  Accessor  i/ before  the  fact.  An  accessory  before  the  fact 
is  one  who,  being  absent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  counsel,  or  command  another  to  commit  a  crime. 

lie  who  procures,  etc.,  his  clerk  to  commit  a  crime  in  his  absence  is  :  15  Ga.,  346.  Slave  may 
be,  iu  murder:  25  Ga.,  301. 

§4308.  (4243.)  Accessorij  after  the  fact  An  accessory  after  the  fact  is 
a  person  who,  after  full  knowledg^e  that  a  crime  has  been  committed,  con- 

mm  I  ICQ       4  iOfi  i 

^'      '  ceals  it  from  the  magistrate,  and  harbors,  assists,  or  protects  the   person 

charged  with  or  convicted  of  the  crime. 

In  all  cases  where  a  person  is  charged  with  being  accessory  after  the  fact,  the  guilt  of  the  prin- 
cipal must  be  proved:  4  Ga.,  465.    Accessories  after  the  fact  in  burglary:  42  Ga.,  221. 

§4309.  (4244.)  Punishment  of  principal  in  second  degree,  A  princi- 
pal in  the  second  degree  and  an  accessory  before  the  fact,  except  where  it 
is  otherwise  provided  for  in  this  Code,  shall  receive  the  same  punishment 
as  is  directed  to  be  inflicted  on  the  principal  in  the  first  degree,  or  per- 
^eivditov  of  the  crime. 

§4310.  (4245.)   Punishment  of  accessories  after  the  fact.     Accessories 

after  the  fact,  except  where  it  is  otherwise  ordered  in  this  Code,  shall  be 

(a)  Acts  of  1865- punished  by  [a  fine,  not  to  exceed  one  thousand  dollars;  imprisonment, 

*  ^*     '        not  to  exceed  six  months ;  to  work  in  a  chain  gang  on  the  public  works, 

not  to  exceed  twelve  months;  and  any  one  or  more  of  these  punishments 

may  be  ordered  in  the  discretion  of  the  Judge.]     (a.)* 

The  Judge  before  whom  a  prisoner  is  convicted,  in  passing  an  alternative  sentence  of  fine  or 
imprisonment,  should  fix  some  reasonable  time  within  which  the  fine  must  be  paid.  If  ho  fail  to 
do  so,  the  convict  has  at  least  a  reasonable  time  within  which  to  pay  the  fine.  Where  the  impris- 
onment is  for  four  months  from  the  twelfth  of  March,  and  the  fine  of  fifty  dollars  is  paid  on  the 
second  of  April,  the  time  is  not  unreasonable:  Bromhead  vs.  Chisholm,  July  term,  1872. 

§431,1.  Accessories,  when  tried.  [An  accessory,  before  or  after  the  fact, 
(t)  Act  of  20th  may  He  indicted,  tried,  convicted,  and  punished,  notwithstanding  the 
ieb.,  18,3.        princi^:)al 'offender  may  have  !)een  pardoned  or  otherwise  discharged  after 

his  conviction,  or  cannot  be  taken  so  as  to  be  prosecuted  and  punished.] 

(a.)    .  _ 

Gekkrat,  Note. — Evidence  of  accomplices,  co-conspirators,  confederates  in  a  common  enter- 
prise: 1  Kelly,  610;  8  Ga.,  408;  17  Ga.,  356;  18  Ga.,  704;  20  Ga.,  081:  22  Ga.,  399;  34  Ga.,  275^  502 ;_  43 
Ga.,  107;  44  Ga.,  209.  One  who  has  agreed  to  particjipate  in  a.  crime  may  repent:  30  Ga.,  757.  Prin- 
cipals and  accessories  in  homicides  :  8  Ga.,  40«;  10  Ga.,  48  ;  17  Ga.,  194;  18  Ga,,  704;  25  Ga.,  301  :  28 
(in.,  200,  604  ;  33  (xa.,  137  ;  36  Ga.,  222.  Princii)als  and  accessories  aiter  the  fact  may  be  included  in 
the  same  count  in  the  indictment:  10 Ga.,  48.  Conniva,nce  and  coinbination  for  the  detection  of  an 
oflense  :  11  Ga.,  123;  16  (in.,  602;  31  (hi.,  206.  No  accessories  or  principals  in  the  second  degree  in 
ini:-demcanors  :  'w  Ga.,  137.  Principal  and  accessory  before  face  maybe  jointly  indicted  in  same 
indictment:  45  Ga.,  57.    Trial  of  both  at  same  term;  Jfj. 
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*  '*  Whipping,"  stricken  from  section  4245,  because  repealed  by  Constitution  of  1868,  Article  I., 
ion  22. 
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THIRD  DIVISION. 


CRIMES  AGAINST  THE  STATE  AND  PEOPLE. 


Section. 
4812.  Trcnson  nnd  insnrroeiion. 
4.'il3.  Trciison,  first  (le(j,roc. 
4'M\.  Trc'i.son,  Mcc()nd  doKrco. 
4315.  Insurrection. 


SiCCTION. 

4.')]G.  Attempt  to  incite. 

4.')17.   I'uni;-hiii(;nt. 

4'.'>l>i.  innurrcctionury  papers. 


§4312.  (424G.)  Insurrection,  Crimes  airalnst  IIk;  State  arirl  people 
shall  conaist  in  treason  in  the  first  degree  and  seeond  degree,  exeitiiig,  or 
attempting  to  excite,  an  insurrection. 

§4313.  (4247.)  Treason  in  first  degree ^  punishment.  Treason  in  first 
degree  shall  consist  in  levying  war  against  the  State  in  the  same,  or  l)eing 
adherent  to  the  enemies  of  the  State  within  the  same,  giving  to  them  aid 
and  comfort  in  this  State  or  elsewhere,  and  thereof  being  legally  convic- 
ted of  open  deed,  by  two  or  more  witnesses,  or  other  competent  and  cred- 
•ible  testimony,  or  voluntary  confession;  these  cases  shall  be  adjudged 
treason  against  the  State  and  people;  and  when  the  overt  act  of  treason  c^)  Act«"ofi8(6 
shall  be  committed  without  the  limits  of  this  State,  the  person  charged  p-  i^u. 
therewith  may  be  arrested  and  tried  in  any  county  in  this  State,  within 
the  limits  of  which  he  may  be  found,  and,  being  thereof  convicted,  shall  be 
punished  in  like  manner  as  if  the  said  treason  had  been  committed  and 
done  within  the  limits  of  said  county.  Treason  in  the  first  degree  shall 
be  punished  with  death,  [but  the  punishment  may  be  commuted  in  con- 
formity with  the  provisions  of  section  4323  of  this  Code.]     (a.) 

§4314.  (4248.)  Treason  in  second  degree.  Treason  in  the  second  degree 
shall  consist  in  the  knowledge  and  concealment  of  treason,  Avithout  other- 
wise assenting  to  or  participating  in  the  same.  The  punishment  of  trea- 
son in  the  second  degree  shall  be  confinement  and  hard  labor  in  the 
penitentiary  for  four  years. 

§4315.  (4249.)  Insurrection.    [Insurrection  shall  consist  in  any  com- 
bined resistance  to  the  lawful  authority  of  the  State,  Vith  intent  to  the  (h)  Acts  of  i?B, 
denial  thereof,  when  the  same  is  manifested,  or  intended  to  be  manifested,  ^'^'  ^"'  ^^ ' 
by  acts  of  violence.]     (b.) 

§4316.  (4250.)  Attempt  to  incite  insurrection.     [Any  attempt,  by  per-  ,^  _^  t«o^i$66 
suasion,  or  otherwise,  to  induce  others  to  join  in  any  combined  resistance  pp.'i52^  153. 
to  the  lawful  authority  of  the  State,  shall  constitute  an  attempt  to  incite 
insurrection.]     (b.) 

§4317.  (4251.)  Funishment  of  insurrection.    [Any  person  convicted  of 
the  offense  of  insurrection,  or  an  attempt  [to  incite]  (a)  insurrection,  shall  fa^  Acts  of  isn- 
be  punished  with  death ;  or,  if  the  jury  recommend  to  mercy,  confinement  j^~'  ^'^^',  ^^ns^ 
in  the  penitentiary  for  a  term  not  less  than  five  nor  more  than  twenty  pp.  '^^-^  i^o. 
years.]     (b.) 

Before  Act  of  1871-2,  this  section  prescribed  no  penalty  for  the  offense  of  an  attempt  to  incite 
insurrection  :  38  Ga.,  571. 

§4318.  (4252.)  Circulating  insurrectionary  papers.  [If  any  person 
shall  bring,  introduce,  print,  or  circulate,  or  cause  to  be  introduced,  cir- 
culated, or  printed,  or  aid  or  assist,  or  be  in  any  manner  instrumental 
in  bringing,  introducing,  circulating,  or  printing  within  this  State,  any  ^i^  Act?  o_nso6, 
paper,  pamphlet,  circular,  or  any  writing,  for  the  purpose  of  exciting  -'^'  ^^"'  ■^^* 
insurrection,  riot,  conspiracy,  or  resistance  against  the  lawful  authority 
of  the  State,  or  against  the  lives  of  the  inhabitants  tliereof,  or  any  part  of 
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them,  siu'li  porsi^i  ov  persons  so  otVeiuliiig  shall  be  guilty  of  a  high  misde- 
meanor, and  on  eonvietion  shall  be  punished  by  eontinement  in  the  peni- 
tentiary tor  a  term  not  le^s  than  five  nor  longer  than  twenty  years.]    (a.) 


FOURTH  DIVISION. 

CRIMES   AND    OFFENSES   AGAINST   THE    PERSONS   OF   CITIZENS    OR 

INDIVIDUALS. 


bF.CTIOX. 

4ol0.  Homicide. 

•Io20.  Murder. 

43"J1.  Express  malice. 

48l'*J.  Iin plied  malice. 

4-3l!3.  Punishment  of  murder. 

■\S'2i.  M;in?l;iu!jhter. 

4;"'«2.3.  Voluntary. 

432(.i.  Punishment. 

4327.  Involuntiu-j'. 

4328.  Punishment. 

432vi.  Fine  and  imprisonment. 
43^^ii.  Justitiable  homicide. 
4331.  Reasonable  tear. 
4;>>2.  Invasion  of  property. 
43o;3.  Self-defense. 
4;;o4.  Other  cases. 
4.3.'i5.  Xo  punishment. 
4336.  Advisers  to  infanticide. 
43^17.  Concealment  of  child. 

4338.  Fine  and  imprisoumeut. 

4339.  Mayhem. 

4340.  Specification. 

4341.  Tongue — punishment. 

4342.  One  eye — punishment. 

4343.  Only  one  eye,  or  botti  eyes. 

4344.  Nose — punishment. 

4345.  Ear  or  lip — punishment. 
434o.  Castration— punishment. 


Section. 

4347.  Wounding:  privates. 

4348.  Other  mayhems. 

4349.  Rape. 

4350.  Punishment. 

4351.  Assault  Avith  intent. 

4352.  Sodomy. 
4<<53.  Punishment. 

4354.  Bestiality. 

4355.  Punishment. 

4356.  Attempt. 

4357.  Assault. 
4'358.  Punishment. 

4359.  With  intent  to  rob. 

4300.  Punishment. 

4301.  With  intent  to  injure  clothes. 

4362.  Battery. 

4363.  False  imprisonment. 

4364.  AVithout  process. 
4305.  Under  color  of  process. 

4366.  Kidnapping. 

4367.  Inveigling  children. 

4368.  Assault  with  intent  to  murder. 

4369.  Stabbing. 

4370.  Shooting. 

4371.  Seduction. 

4372.  Using  abusive  or  obscene  language. 

4373.  Abandonment  of  children.* 


H369. 


Ui?^. 


§4319.  (4253.)  Homicide,  Homicide  is  the  killing  of  a  human  being, 
of  any  age  or  sex,  and  is  of  three  kinds — murder,  manslaughter,  and  jus- 
tifiable homicide. 

Genekal  Notr  on  JloMiciT)?:^.— Grades  of  Tiomicide,  given  in  charge  to  the  .jury:  10  Ga.,  101 ; 
12  Ga..  143;  17  Ga.,  204;  22  Ga.,  75;  25  Ga.,  699;  29  Ga.,  594;  31  Ga.,  424;  36  Ga.,  222;  39  Ga.,  718;  41 
Ga.,  485. 

Homicide  of  wn'niVcrs  of  justice:  17  Ga.,  194;  18  Ga.,  383;  30  Ga.,  426. 

Decisions  relating  to  slaves  :  8  Ga.,  173;  9  Ga.,  492;  15  Ga.,  535;  16  Ga.,  200;  22  Ga.,  645;  25  Ga., 
301,689:  .3:3  Ga.,  1-4. 

Princip'ils  and  aceesunries  in:  BGa.,  408;  10  Ga.,  48;  17  Ga.,  194;  18  Ga.,  704;  25  Ga.,  301;  28 
Ga.,  200,  604 ;  33  Ga.,  137:  3)  Ga.,  222. 

Evidence— of  character:  5  Ga.,  86;  10  Ga.,  101:  18  Ga.,  194;  19  Ga.,  102:  43  Ga.,  88;  quarrels:  5 
Ga.,  86:  l2Ga.,  142;  43Ga.,  88;  weapon:  22  Ga.,  546;  27  Ga.,  649;  31  Ga.,  167;  .iurisdiction  of  the 
Court:  11  Ga.,  615;  34  Ga.,  78;  previous  fight:  18  Ga.,  460;  25  Ga,.,  39i);  escape:  25  Ga.,  527;  26  Ga., 
276;  threats:  5Ga.,  48,  86;  18  Ga.,  194;  29Ga.,470;  39Ga.,718;  identity— the  fact  of  killing:  11  Ga., 
615;  size  of  the  parties :  15  Ga.,  118:  25Ga.,  699;  attempt  at  seduction:  29Ga.,  724;  death:  34  Ga., 
78:  character  of  the  house  where  the  crime  was  committed:  42Ga.,  609;  rumors  of  approaching 
marriage  brought  home  to  the  suitor,  the  defendant:  43  Ga.,  484.  As  to  unpopularity  of  negro  with 
hi.o  race:  45  Ga.,  516. 

Indictment — when  barred:  1  Kelly,  222.  Where  indictment  for  manslaughter  charges  faets 
constituting  murder :  25Ga.,  689;  indictment  for  murder  and  verdict  for  manslaughter:  26  Ga,., 
579;  indictment  against  defendant  as  absolute  perpetrator:  36  Ga.,  222;  indictment  for  murder  by 
bhootiug  with  a  pistol:  Peterson  vs.  State,  January  term,  1873, 

Verdict  of  manslaughter,  on  trial  for  murder:  1  Kelly,  222;  9  Ga.,  264;  upon  evidence  which 
makes  out  case  of  murder :  13  Ga.,  32.8;  22  Ga.,  546;  26  Ga.,  579;  "guilty  of  murder,"  general  and 
unexceptionable:  26  Ga.,  275;  17  Ga.,  498;  "guilty  of  murder  in  second  degree"  where  defendant 
i-' indicted  as  absolute  perpetrator:  36  Ga.,  2Z2;  guilty  of  "involuntary  manslaughter:"  38  Ga., 
117;  "  of  manslaughter:"  '15  Ga.,  198. 

See,  also,  Elliot  vs.  State,  .July  term,  1872;  Tate  vs.  State,  lb.;  O'Neal  vs.  State,  January  term, 
1873;  Kelly  ij«.  State.  Ih. 

§4320.  (4254.)  Murder.  Murder  is  the  unlawful  killing  of  a  human 
being,  in  tjie  peac;e  of  the  State,  by  a  person  of  sound  memory  and  dis- 
cretion, with  malice  aforethought,  either  express  or  implied. 

Malice:  3  Kelly,  32.^;  14  Ga..  43;  22  Ga.,  402,  516;  25  Ga.,  532;  26  Ga.,  276;  31  Ga..  236,  424;  33 
Ga.,  .Vj3;  35  Ga.,  54.  What  circumstances  constitute  marder :  7  Ga.,  14;  19  G.i.,  102;  21  Ga.,  315;  43 
Ga..  'Syj. 
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CriiuQS  and  ofi'enueH  against  the  persons  of  citi^enij  or  iiAividunht. 


§4321.  (4255.)  Ex/preHHrnaUcyC.  Kxpniss  rn;illf'(i  Ih  tliat 'l^nihorHlo  irit^;n- 
tioii  unlawfully  to  take;  away  tlj(i  lllboCa  I'cllow-oivjatunj,  wiiidi  is  uvixiii- 
feslcd  by  external  eireumstanees  capable  of*  proof. 

Express  malice:  5  Gn,.,  48;  11  (;a.,  015;  H  (ia.,  4:5;  ?,\  (hi.,  424;  41  (hi..  484. 

§4322.  (4256.)  Implied  malice.  Malice  shall  be  irn[)lled  where  no 
considerable  provocation  appears,  and  wheni  all  the;  circurristances  of  Uut 
killing  show  an  abandoned  and  malignant  heart. 

Malice  when  implied — presumption  of— how  rebutted:  5  Ga.,  48;  14  Ga.,  43;  lo  Ga,,  22.'i ;  20 
Ga.,  752;  22  Ga.,  402;  25  Ga.,  207;  35  Ga,.,  75;  39  Ga.,  31 ;  41  Ga.,  484. 

§4323.  (4257.)  Mwrder — death.  The  punishment  of  murder  shall  be 
death^  but  may  be  confinement  in  the  penitentiary  for  life  in  the  follow- 
ing cases  :  By  sentence  of  the  presiding  Judge,  if  the  conviction  i.s 
founded  solely  on  circumstantial  testimony,  or  if  the  jury  trying  the 
traverse  shall  so  recommend.  In  the  former  case,  it  is  discretionary 
with  the  Judge;  in  the  latter,  it  is  not.''' 


founded  solely  upon  circumstantial  evidence  :  38  Ga.,  492.    See,  also,  Peterson  vs.  State,  January 
term,  1873  ;  Stallings  vs.  Sta,te  :  Ih. 

§4324.  (4258.)  Manslaughter.  Manslaughter  is  the  unlawful  killing 
of  a  human  creature,  without  malice,  either  express  or  implied,  and 
without  any  mixture  of  deliberation  whatever,  which  may  be  voluntary, 
upon  a  sudden  heat  of  passion,  or  involuntary,  in  the  commission  of  an 
unlawful  act,  or  a  lawful  act,  without  chie  caution  and  circumspection. 

To  reduce  homicide  from  murder  to  manslaughter,  the  slayer  is  not  obliged  before  the  mortal 
wound  is  given  to  retreat  from  his  domicil  or  his  family  :  17  Ga.,  465.  "Sudden  heat  of  passion:" 
lb. ;  30  Ga.,  67.  Even  immediately  after  an  assault  endangering  life  and  limb,  the  killing  of  the 
assailant  by  the  assailed  is  manslaughter,  when  :  33  Ga.,  4. 

§4325.  (4259.)  Voluntary  manslaughter.  In  all  cases  of  voluntary 
manslaughter,  there  must  be  some  actual  assault  upon  the  person  killing, 
or  an  attempt  by  the  person  killed  to  commit  a  serious  personal  injury 
on  the  person  killing,  or  other  equivalent  circumstances  to  justify  the 
excitement  of  passion,  and  to  exclude  all  idea  of  deliberation  or  malice, 
either  express  or  implied.  Provocation  by  words,  threats,  menaces,  or 
contemptuous  gestures,  shall  in  no  case  be  sufficient  to  free  the  person 
killing  from  the  guilt  and  crime  of  murder.  The  killing  must  be  the 
result  of  that  sudden,  violent  impulse  of  passion,  supposed  to  be  irre- 
sistible ;  for  if  there  should  have  been  an  interval  between  the  assault  or 
provocation  given  and  the  homicide,  sufficient  for  the  voice  of  reason  and 
humanity  to  be  heard,  the  killing  shall  be  attributed  to  deliberate  revenge, 
and  be  punished  as  murder. 

Law  as  to  "threats"— "provocation  "  by:  1  Kelly.  230;  5  Ga.,  48,  86;  14  Ga..  S5S  ;  IS  Ga..  194; 
22  Ga.,  479;  25  Ga.,  207  ;  29  Ga.,  470  ;  39  Ga.,  718  ;  45  Ga.,  198.  What  provocation  sufficient  to  reduce 
homicide  from  murder  to  voluntary  manslaughter:  15  Ga.,  223.  "Serious  pcrson;il  injury :"  22 
Ga.,  401 ;  24  Ga.,  282,  297.  Circumstances  constituting  voluntary  manslaughter:  28  Ga.,  199:  32 
Ga.,  496 :  42  Ga.,  544  ;  45  Ga.,  198.  That  whicli  is  justifiable  on  the  part  of  the  deceased  can  be  no 
legal  provocation  to  the  slayer:  29  Ga.,  470;  Elliot  vs.  State,  July  term,  1872;  Farrow  vs.  State, 
January  term,  1873^. 

§4326.  (4260.)  Punishment.     Voluntary  manslaughter  shall  be  pun- 
ished by  confinement  and  labor  in  the  penitentiary  for  a  term  nor  less  09^  ^  "^^'  ^' 
than  one  nor  longer  than  twenty  years. 

§4327.  (4261.)  Involuntary  manslaughter.  Involuntary  manslaughter 
shall  consist  in  the  killing  of  a  human  being  without  any  intention  to 
do  so,  but  in  the  commission  of  an  unlawful  act,  or  a  lawful  act,  which 
probably  might  produce  such  a  consequence  in  an  unlawful  manner : 

*The  words  "by  Act  of  the  General  Assembly,"  in  section  4257,  stricken,  because  in  conflict 
with  Constitution  of  1868,  Article  IV.,  section  2. 
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Crimes  aiui  orieuscs  against  the  persons  of  oitiiicns  oi'  individuals. 

Provided,  ahcaj/s,  tliat  Avhore  such  involiintarv  killing  shall  happen  in 
the  oonunis^ion  of  an  nnlawful  act  ^vhich,  in  its  consequences,  natnrally 
tends  to  destroy  the  life  of  a  Innnan  being,  or  is  committed  in  the  pros- 
ecution oi'  a  riorums  intent,  or  of  a  crime  punishable  by  death  or  confine- 
ment in  the  penitentiary,  the  offense  shall  be  deemed  and  adjudged  to  be 
nuirder. 

Involuntary  killing  in  the  commission  of  an  unlawful  act:  10  Ga.,  102;  22  Ga.,  479 ;  31  Ga..  236. 

§4328.  (42G2.)  Punishment.  Involuntary  manslaughter,  in  the  com- 
mission of  an  unlawful  act,  shall  be  punished  by  confinement  and  labor 
in  the  penitentiary  for  a  term  not  less  than  one  nor  longer  than  three 
years. 

§4329.  (4263.)  Punishment     Involuntary  manslaughter,  in  the  cora- 
CnV\ct?ofiSo3-  mission  or  performance  of  a  lawful  act,  where  there  has  not  been  observed 
'66,  p.  233.        neeessarv  discretion  and  caution,  shall  be  punished  [as  prescribed  in  sec- 
tion 4310  of  this  Code.]     (a.) 

In  c:isc>:  f-'lliuir  under  this  section  tlic  private  injurj'  is  not  merged  in  the  public  and  sus- 
pended until  the  latter  is  avenged  :  15  Ga.,  349. 

§4330.  (42G4.)  Justifiable  homicide.  There  being  no  rational  distinc- 
tion between  excusable  and  justifiable  homicide,  it  shall  no  longer  exist. 
Justifiable  homicide  is  the  killing  of  a  human  being  by  commandment 
of  the  law  in  execution  of  public  justice ;  by  permission  of  the  law  in 
advancement  of  public  justice ;  in  self-defense,  or  in  defense  of  habita- 
tion, property,  or  person,  against  one  who  manifestly  intends,  or  endeavors 
by  violence  or  surprise,  to  commit  a  felony  on  either;  or  against  any 
persons  who  manifestly  intend  and  endeavor,  in  a  riotous  and  tumultuous 
manner,  to  enter  the  habitation  of  another  for  the  purpose  of  assaulting 
or  offering  personal  violence  to  any  person  dwelling  or  being  therein. 

"Any  persons  who  manifestly  "—to  what  this  clause  applies:  2  Kelly,  173.  What  constitutes 
justifiable  homicide  in  self-defense:  5  Ga.,  85;  17  Ga.,  465;  18  Ga.,  194 :  22  Ga.,  479 ;  31  Ga.,  167. 
When  homicide  to  prevent  the  commission  of  an  atrocious  crime  is  justifiable:  22  Ga.,  212. 

§4331.  (4265.)  Fear^  to  be  an  excuse,  must  be  reasonable.  A  bare  fear 
of  any  of  those  offenses,  to  prevent  which  the  homicide  is  alleged  to  have 
been  committed,  shall  not  be  sufficient  to  justify  the  killing.  It  must 
appear  that  the  circumstances  were  sufficient  to  excite  the  fears  of  a  rea- 
sonable man,  and  that  the  party  killing  really  acted  under  the  infiuence 
of  those  fears,  and  not  in  a  spirit  of  revenge. 

Threats — when  admissible  to  prove  reasonableness  of  defendant's  fears:  5  Ga.,  86.  "JFoars  of 
a  reasonable  man"  defined:  22  Ga.,  76;  25  Ga.,  527.  AVhere  the  slayer  fears  a  personal  injury 
amounting  to  a  f(dony :  18  Ga.,  194;  less  than  a  felony:  Jh.  It  is  competent  to  show  that  the 
deceased  was  guilty  of  such  a  crime  as  from  its  very  nature  may  stand  among  the  circumstances 
sufficient  to  excite  the  fears,  etc. ;  19  Ga.,  7.  When  the  circumstances  were  such  as  to  excite  such 
fears,  the  law.  in  the  absence  of  proof  to  the  contrary,  will  attribute  the  killing  to  tliem:  31  (ia., 
167.  What  circumstances  are  sufficient  to  excite  them — question  for  the  jury:  42  Ga.,  609.  See, 
also,  Farrow  vs.  State,  January  term,  1873. 

§4332.  (4266.)  Killing  in  defense.  If,  after  persuaston,  remonstrance, 
or  other  gentle  measures  used,  a  forcible  attack  and  invasion  on  the  prop- 
erty or  habitation  of  another  cannot  be  prevented,  it  shall  be  justifiable 
homicide  to  kill  the  person  so  forcibly  attacking  and  invading  the  prop- 
erty or  haljitation  of  another ;  but  it  must  a]>pear  that  such  killing  was 
aVxsolutely  necessary  to  prevent  such  attack  and  invasion,  and  that  a 
seriaus  injury  v/as  intended,  or  might  accrue  to  the  person,  property,  or 
family  of  the  person  killing. 

Retreat  from  domicil  or  family  :  17  Ga.,  465.  Where  the  asj^ault  and  with  it  the  pisrsonal  dart- 
gcr  to  the  a.«sailed  had  ceased:  33  Ga„  4.    On  this  section  :  43  Ga.,  89.    "  Person  :"  ll>. 

§4333.  f4267.)  I'he  dxingei^  must  be  urgent  If  a  person  kill  another 
in  his  defense,  it  must  appear  that  the  danger  was  so  urgent  and  pressing 
at  the  time  of  tlie  killing,  that  in  order  to  save  his  own  life,  the  killing 
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<of  thii  f>t]Tcr  was  absolut(jly  neocswary  ;  ami  it  mUHt  {i|)[)car,  also,  tliat  tlio 
person  killed  was  tlie  assailant^  or  that  the  skyer  had  really  and  in  ^ood 
iaiih  eiideavorcHl  to  de(;lin(!  any  further  8trn|.f;;ile  before  th<j  jnortal  blow 
was  given. 

To  support  the  plea  of  sclf-dofonse  in  a  capital  case,  the  accus^nl  must  flbow  thiit  he  took  the 
llfo  of  lh<;  (h'CC'.nscd  to  fiivo  )iis  own  ;  muHt  dfunonstrfiio  thnt  thoro  vvm.-',  h  ru^ccHnity  for  the  kiliinr?  : 
17  (Jii,.,  4(15;  22  («ii.,  70.  Tlie  hitter  chiiico  of  this  sccti'ori  <io<'H  rir.t  Jiftply  to  'jy-ifH  of  inutunl  corri*>;it 
only,  but  to  onsos  in  wl))i;.h  (l('f(oi(hi,Mt  decline;-!  ;i  oonfcst  on  cfin;!!  torrri-;,  but  iift<;r\V}ir<l  ^hoolH  flo^vii 
■his Vi,''sjiiliint';  25  (Jii,;  ()'.)9.  This  scjction  Tnay  ho  (^'iven  in  chnr^o  when  the 'lef<!n«e  >fet«upaaau 
'excuse  for  tiio  houiicido  that  iit  was  in  K<;lf-ucfcn.se  :  39  (,ia.,  73H.    On  this  .section  :  4.i  (in.,  K'.). 

§4334.  (42G8.)  All  other  iru^ta7i<ie.s.  All  other  instances  whieli  stand 
upon  the  same  footinj^  of  reason  and  justi(X3  as  those  enumerated,  sliall 
be  jastifiable  homicide. 

Under  this  section  the  rules  which  justify  self-defense  extend  to  the  relation  of  brother  an-d 
brotlier,  or  ln'otlier  and  sister,  or  sister  and  sister:  IS  (la,.,  70+.  Where  a  man  kills  another  for  the 
seduction  of  his  wife,  it  is  for  the  jury  wlicthcr  the  homicide  falls  under  this  seetion :   '.^)  (ia..,  7i'4. 

§4335.  (4269.)  Justifiable  homicide  not  punished.  The  liomicide 
appearing  to  be  justifiable,  the  person  indicted  shall,  upon  the  trial,  be 
fally  acquitted  and  discharged. 

§4336.  (4270.)  Advisers  to  kill  infants.  If  any  person  shall  counsel, 
advise,  or  direct  a  woman  to  kill  the  child  she  is  pregnant  or  goes  with, 
and  after  she  is  delivered  of  such  child,  she  kill  it,  every  such  person  so 
advising  or  directing,  shall  be  deemed  an  accessory  before  the  fact  to 
such  murder,  and  shall  have  the  same  punishment  as  the  principal. 

§4337.  (4271.)  ConGealment  of  child/s  death.  The  constrained  pre- 
sumption arising  from  the  concealment  of  the  death  of  any  child,  that 
the  child  whose  death  is  concealed,  was  therefore  murdered  by  the  mother, 
shall  not  be  sufficient  or  conclusive  evidence  to  convict  the  person  indicted 
of  the  murder  of  her  child,  unless  probable  proof  be  given  that  the  child 
was  born  alive,  nor  unless  the  circumstances  attendins:  it  shall  be  such  as 
shall  satisfy  the  minds  of  the  jury  that  the  mother  did  willfully  and 
maliciously  destroy  and  take  away  the  life  of  such  child. 

§4338.  (4272,)  Punishment.     If  any  woman  shall  conceal  or  attempt  to 
conceal  the  death  of  any  issue  of  her  body,  male  or  female,  which,  if  it .  .  .       tvb- 
were  born  alive,  would,  by  law,  be  a  bastard,  so  that  it  may  not  come  to  '66,  p.233/  / 
light  whether  it  was  murdered  or  not,  every  such  mother  being  convicted 
thereof,    shall    be   punished    [as   prescribed    in    section   4310    of  this 
Code.]     (a.) 

§4339.  (4273.)  Mayhem.  Mayhem  shall  consist  in  unlawfidly  depriv- 
ing a  person  of  a  member,  or  disfiguring,  or  rendering  it  useles,?. 

This  was  not  a  felony  at  common  law,  except  by  castration  :  5  Ga.,  4CU. 

§4340.  (4274.)  In  what  it  consists.  If  any  person  shall  unlawfully, 
and  without  suflicient  cause  or  provocation,  cut  out  or  disable  the  tongue, 
put  out  an  eye,  slit  or  bite  the  nose,  ear  or  lip,  or  cut  or  bite  otf  the  nose, 
ear  or  lip,  or  castrate,  or  cut,  or  bite  off,  or  disable  any  other  limb  or 
member  of  another,  with  an  intention  in  so  doing  to  maim  or  dishgure 
such  person,  or  shall  voluntarily,  maliciously,  and  of  purpose,  while 
fighting  or  otherwise,  do  any  of  these  acts,  every  such  person  ehall  be 
guilty  of  mayhem. 

§4341.  (4275.)  Cutting  the  tongue — penitentiari/ fve  to  fftcen  uears.  A 
person  convicted  of  cutting  out  the  tongue,  with  the  intention,  or  volun- 
tarily, or  maliciously,  as  expressed  in  the  preceding  section,  shall  be  pun- 
ished by  confinement  and  labor  in  the  penitentiary  for  life.  A  person 
convicted  of  disabling  the  tongue,  with  the  intention,  or  voluniariiy,  or 
maliciously,  as  expressed  in  the  preceding  section,  shall  be  punished  by 
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continoiuont  aiul  labor  in  the  pouitcutiaiy  for  a  term  not  loss  than  tive 
veal's,  nor  more  than  titUvn  years. 

§4o-ll!.  (4*27(j.)  Fuffiug  out  one  cifc — puni^hmciif.     A  person  convicted 
(aK\ct<ofiSoo-^^^'  ]>ntting  out  an   eye  with  the  intention,  or  voluntarily,  or  maliciously, 
'0G,p.233.        .^^  before  expressed,  in  fight  or  otherwise,  shall  be  punished  [as  pre- 
scribed in  section  4310  of  this  Code.]     (a.) 

H343.  (4277.)  Jyofh  ci/cs  or  the  only  ei/e — pcnitcnUary  for  life.  A 
person  convicted  of  putting  out  the  eyes  of  another,  or  the  eye  of  another 
having  but  one  eye,  with  a  similar  intention,  or  voluntarily,  or  mali- 
ciously, while  fighting,  or  otherwise,  shall  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  and  during  the  term  of  liis  or  her  natu- 
ral life. 

§4344.  (4278.)  Slitfinr/  or  biting  nose — punishment.     A  person  con- 

(.i^Act'ofiSGo- victed  of  slitting  or  biting  the  nose,  ear  or  lip  of  another,  with  the  inteii- 

**'  ^'     '        tion,  or  voluntarily,  or  maliciously,  as  before  expressed,  while  fighting, 

or  otherwise,  shall  be  punished  [as  prescribed  in  section  4310  of  this 

Code.]     (a.) 

§4345.  (4279.)   Catting  or  biting  off  the  nose,  ear,  or  lip — punishment. 

(aK\ct5ofiS65- A  person  convicted  of  cutting  or  biting  off  the  nose,  ear,  or  lip  of  another, 

'ij6,  p.  233.         ^vith  the  intention,  or  voluntarily,  or  maliciously,  as   before  expressed, 

while  fightin^:  or  otherwise,  shall  be  punished  [as  prescribed  in  section 

4310  of  this  Code.]     (a.) 

§4346.  (4280.)   Caslrdion — death.     A  pc^rson  convicted  of  the  crime 

of  castrating  another,  w:th  iho  intention,  or  voluntarily,  or  maliciously, 

(b>ActsofiS66,  as  before  expressed,  while  fighting  or  otherwise,  shall  be  punished  with 

death,  [but  the  punishment  may  be  commuted  in  conformity  with  the 

provisions  of  section  4310  of  this  Code.]     (b.) 

§4347.  (4281.)  Wounding  in  a  less  degree — penitentiary  five  to  fifteen 
years.  A  person  convicted  of  willfully  and  maliciously  injuring,  wound- 
ing, or  disfiguring  the  private  parts  of  another,  with  the  intention  afore- 
said, whilst  fighting  or  otherwise,  wdiich  injuring,  wounding  or  disfig- 
uring, do  not  amount  to  castration,  shall  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  a  term  not  less  than  five  years  nor 
longer  than  fifteen  years. 

§4')48.  (4282.)   Otlicr   mayhems.    A  person  convicted  of  cutting    or 
biting  off,  or  disabling  any  limb   or  member  of  another,   not  hereinbe- 
(aV\ct?ofis65-fore  designated,  with  the  intention,  or  voluntarily,  or  maliciously,  as 
'^*        before  expressed,  while  fighting  or  otherwise,  shall  be  punished  [as  pre- 
scribed in  section  4310  of  this  Code.]     (a.) 

§4349.  (4283.)  Rape.  Rape  is  the  carnal  knowledge  of  a  female, 
forcibly  and  against  her  will. 

A  child  under  ten  j-ears  of  afjc  cannot  consent  so  as  to  rebut  the  presumption  of  force  :  11  Ga., 
2'25.  If  over  ten.  but  still  a  chihi  in  j)hy,sical  and  mental  development:  lb.  Evidence  in  case  of 
rape:  11  Ga.,  225;  20  Ga.,  loij ;  42  Oa.,  473. 

§43o0.  (4284.)  Punishment.    [The  crime  of  rape  in  this  State  shall  be 
(b)Act8  of  1866,  punished  with  death,  unless  the  defendant  is  recommended  to  mercy  by 
the  jury,  in  which  case  the  punishment  shall  be  the  same  as  for  an  assault 
witli  intent  to  commit  a  rape.]     (b.) 

§4351.  (4285.)  Assault  vuth  intent  of  rapje.    An  assault  with  intent  to 
a^  \r>u  tim-  commit  a  rape  shall  be  ])unislied  by  an  imprisonment  at  [hard]  (b)  labor 
p'.i5i'."     ^'  ''in  the  penitentiary  [of  this  State]  (bj  for  a  term  not  less  than  one  year  nor 
longer  than  [twenty]  (b)  years. 

Thi-' offence,  if  •■tnted  in  the  language  of  the  Code  dofinin;,' mpe,  need  not  be  cillod  a  niisdc- 
meaiior  in  the  indiciment:  3  Kelly,  417.    Evidence  that  the  woman  is  a  common  proatitute:  Jb. 
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Dcrcnfl.'inl-  mny  bo  found  ^niilty  r)f  thin  ofTfinao  on  nn  inflinfmont  for  rapo:  11  ^_a.,  225:  14  <la.,  55. 
^Xssiiiill  witli  intf'ut  •,\Mi\  irith,  (illfiiipl.  Mm;  HinrK;:  //y.  <'ir'-iirii«f,;i n^rftH  cori«titutiri(f  the  intont  to 
comuHt  ii,  rMjx! :  .'',5  (iii.,  2(i:'>:  Sec,  iiJ.su,  .Sli.'ift'  vh.  Stnto.  Jjiriu'iry  term,  187^5. 

§4352,  (428G.)  Sodomy.  Sodorjiy  Is  the  carnal  knowlMj^c*  and  con- 
nection against  the  order  of  nature,  by  man  with  niaii,  or  iu  the  same 
unnatural  niann(T  witli  woman. 

§4''^'3o.  (4287.)  J.*('/n;U('rhfiary  for  life.  The  |)unl.shmcnt  (4'  sodomy 
sliall  he  imprisonment  at  lahor  in  the.^f)(!nitentiary  for  and  during  the 
natural  life  of  the  person  convicted  of  this  d(;t(!stal)le  crime. 

§4;554.  (4288.)  BediaBy.  ]5cstiality  is  the  carnal  knowlcdgf;  and 
connection  against  the  order  of  nature  hy  man  or  woman  in  any  manner 
with  a  beast. 

§4355.  (4289.)  Penitentiary  for  life.  The  ])unishmcnt  of  bestiality 
shall  be  imprisonment  at  labor  in  the  penitentiary  for  and  during  the 
natural  life  of  the  personconvicted  of  this  detestable  crime. 

§4356.  (4290.)  Attem/pt.     An  attem])t  to  commit  sodomy  or  bestiality  ^a) Act? of  186.5- 
shall  be  punished  [as  prescribed  in  section  4310  of  this  Code.]     (a.)  ' ''  ^" 

§4357.  (4291.)  Assault.     An  assault  is  an  attempt  to  commit  a  vio- ^^4,yj4  4477^ 
lent  injury  on  the  person  of  another. 

Where  two  fights  are  distinct:  25 Ga.,  396.  It  is  no  excuse  for  an  assnult  th.itthe  party  asi^ailed 
says,  that  if  assaulted  it  will  be  at  the  risk  of  assailant:  28  Ga.,  78.  To  conclude  from  simply 
putting  the  hand  in  the  pocket  that  the  assailed  has  a  concealed  weapon  which  he  is  about  to 
draw  and  tise,  is  an  unauthorized  presumption,  and  if  the  assailant  struck  thereupon  it  is  an 
assault  and  battery:  41  Ga.,  527.  See  note  to  section  4363.  See,  also,  Arnold  vs.  State,  July  term, 
1872. 

§4358.  (4292.)  Punishment.  A  bare  assault  shall  be  punished  [as 
prescribed  in  section  4310  of  this  Code.]     (a.) 

§4359.  (4293.)  Assault  with  intent  to  murder — penitentiary  two  to  ten 
years.     An  assault  with  intent  to  murder,  by  using  any  weapon  likely  to  -"^^l^^'-^-  ^'• 
j^roduce  death,  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  a  term  not  less  than  two  years  nor  longer  than  ten  years. 

On  indictment  for — defendant  may  be  found  guilty  of  assault  and  battery  if  battery  be 
alleged:  12  Ga.,  350.  Effects  of  blow  may  be  given  in  evidence:  21  Ga..  221,  Verdict  sustained, 
"when  :  lb.  What  evidence  admissible  where  deceased  attempted  seduction  of  defendant's  wife  : 
29  Ga.,  723.  This  offense  may  be  committed  without  the  use  of  weapons  likely  to  produce  death  : 
32  Ga..  672.  Indiptment  with  allegation  that  the  defendant  beat  one  with  a  pistol  the  same  being 
a  weapon  likely  to  produce  death,  sufficient:  41  Ga.,  ]55.  Plea  of  autre  fois  convict  to  the  indict- 
ment :  Crocker  vfi.  State,  January  term,  1873.  Continuance  in — what  showing  for  sufficient :  41 
Ga..  527.  See,  also,  AA' illiamson  us.  State,  January  term,  1872;  Rogers  vs.  State,  lb.;  Black  vs. 
State,  January  term,  1873. 

§4360.  (4294.)  Assault  ivith  intent  to  iroh.  An  assault  AA'ith  intent  to 
rob  is  where  any  person  or  persons  shall,  ^^Aih.  any  offensive  or  dangerous 
Aveapon  or  instrument,  unlaAvfully  and  maliciously  assault  another,  or 
shall,  by  menaces,  or  in  and  by  any  forcible  or  \aolent  manner,  demand 
any  money,  goods  or  chattels  of  or  from  any  other  person  or  persons, 
Avith  intent  to  commit  robbery  upon  such  person  or  persons. 

§4361.  (4295.)  Penitentiary  tiuo  to  four  years.  A  person  coiiA'icted  of 
an  assault  AA^th  intent  to  rob  shall  be  punished  by  confinement  and  labor 
in  the  penitentiary  for  a  term  not  less  than  two  years  nor  more  than  four 
years. 

§4362.  (4296.)  Assaidt  to  injure  clothes — punishment.  An  assault 
AA'ith  an  intent  to  spoil  or  injure  clothes  or  garments,  is  Avhere  any  person 
or  persons  shall,  at  any  time,  AA^llfulIy  and  maliciously  assault  any  per- 
son or  persons,  AA'ith  an  intent  to  tear,  spoil,  cut,  burn,  or  deface,  and  shall  -oo.'p^  ^.  ^*^" 
tear,  spoil,  cut,  burn,  or  deface  the  garments  or  clothes  of  such  person  or 
persons  ;  and  CA^ery  such  offender,  being  thereof  couA^cted,  shall  be  pun- 
ished [as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4363.  (4297.)  Battery.  Battery  is  the  unlaAA'ful  beating  of  another, 
and  shall  be  punished  [as  prescribed  in  section  4310  of  this  Code.]     (a.)  ^^^^ 


'90  PART  IV.— TITLE  L— DIVISION  IV. 

Crimes  and  ottonsci'  a.ir;iin?t  the  pcvsons  of  citi/ons  or  individirils 


May  bo  found  sniilty  of— if  battery  is  allecred  on  trial  of  indictment  for  assault  with  intent  to 
inunler:  l'_M?.i..  ;>'M).  ,1  ustitioation  of  the  otfenso  :  I'^cTa..  Uil.  Whore  two  assaults  and  batteries 
are  eonimitted  on  the  same  day  :  17  t^a..  ooO ;  llo  Ga..  SH).  A'erdiet  vi'  iruilty  of  assault  and  battery 
mav  be  found  on  an  indietment  for  stabbinjj:  li'>  Ga.,  3\>t),  What  evidence  adn\issible  :  17  Oa..  351), 
^tt  Ua..  I'U.  Three  detendants  may  be  indieted  tor  assault  and  battery,  and  ouo  found  guilty 
thereof,  and  the  other  two  guilty  of  an  assault  only:  31^  Ga.,  131. 

§I3(>4.  (4298.)  Fal'ic   imprisonment.     False  imprisanment  is  a  viola- 
IJ2990,  ssTxi.       tioii  of  the  pei-sonal  liberty  of  a  person   or  citizen,   and  consists  in  con- 
tineinent  or  detention  of  such  person  witliout  sufficient  legal  authority. 

Agent  appointed  by  Governor  of  this  State  to  receive  fugitive,  for  whom  requisition  has 
been  made  upon  the  Governor  of  another  State — when  not  guilty  of  this  offense:  42  Ga.,  35S. 

§4365.  (4299.)  False  imprisonme7it,  fine,  etc.  Any  person  who  shall 
arrest,  contine  or  detain  a  person  or  citizen,  without  process,  warrant  or 
leo'al  ;mth(n*itv  to  justify  it,  shall  be  punished  [as  prescribed  in  section 
4310  of  this 'Code.]     (a.) 

§43(iG.  (4300.)  When  imdcr  color  of  legal  process.  The  arrest,  con- 
finement or  detention  of  a  person  or  citizen,  by  the  warrant,  mandate, 
or  process  of  a  magistrate,  being  manifestly  illegal,  and  showing  malice 
and  oppression,  the  said  magistrate  shall  be  removed  from  office;  and 
sucli  magistrate,  and  all  and  every  person  and  persons  knowingly  and 
maliciously  concerned  therein,  shall  be  punished  by  fine  and  imprison- 
ment in  the  common  jail  of  the  county,  or  imprisonment  and  labor  in  the 
juniitentiaiy  for  any  time  not  less  than  one  nor  more  than  two  years,  at 
the  discretion  of  the  Court. 

Campbell  vs.  State,  January  term,  1873. 

§4367.  (4301.)  Kidnapping — penitentiary  four  to  seven  yeo^rs.  Kid- 
napping is  the  forcible  abduction  or  stealing  away  of  any  person,  with- 
out lawful  authority,  or  warrant,  from  this  State,  or  any  county  thereof, 
and  sending  or  conveying  such  person  beyond  tlie  limits  of  said  State  or 
county  against  his  or  her  will.  Each  and  every  person  who  shall  be 
guilty  of  this  crime,  and  be  thereof  lawfully  convicted,  shall  be  pun- 
ished by  imj^risonment  and  labor  in  the  penitentiary  for  any  time  not 
less  than  four  years  nor  longer  than  seven  years. 

§4368.  (4302.)  Inveigling  children — pmnishment.  If  any  person  shall 
forcibly,  maliciously,  or  fraudulently  lead,  take,  or  carry  away,  or  decoy, 
or  entice  away,  out  of  the  limits  of  this  State,  or  any  county  thereof,  any 
child  under  the  age  of  twelve  years,  from  its  parent  or  guardian,  or  against 
his,  her,  or  their  will  or  wills,  and  without  his,  her  or  their  consent 
or  consents,  such  person  so  offending  shall  be  indicted  for  kidnapping, 
and  on  conviction,  shall  be  punished  by  im2)risomnent  and  labor  in  the 
j)enitentiary  for  any  time  not  less  than  four  nor  more  than  seven  years. 

4369.  (4303.)  Stabbing — punishment.  Any  person  who  shall  be  guilty 
of  the  act  of  slabbing  another,  except  in  his  own  defense,  or  other  cir- 
cumstances of  justification,  w4th  a  sword,  dirk,  or  knife,  or  other  instru- 
ment of  the  like  kind,  shall,  on  conviction,  be  punished  [as  prescribed  in 
section  4310  of  this  Code:]  (a.)  Provided,  always,  that  if  such  stabbing 

A  *   e^<tA'7  n   shall  producc  death,  the  offender  shall  be  p-uilty  of  murder  or  man- 
Act  of  1^7,  C.      .  .'  TIP  1      '  f    1  'o  } 

p.Tsy.  _  slaughter,  according  to  tlie  facts  and  cn-cumstances  of  the  case;  orii  such 

'06,'p.zii.      'stabbing  shall  not  produce  death,  and  the  facts  and  circumstances  show 

that  it  was  the  intention  of  the  person  stabbing  to  commit  the  crime  of 

murder,  then  and  in  such  case,  the  offender  shall  be  guilty  of  the  offense 

of  an  assault  with  intent  to  commit  murder. 

What  i?  a  justification— .self-defence  :  15  Ga.,  117;  31  Ga.,  411 ;  .36  Ga.,  91.  Evidence  on  trial  of 
ruch  indictnii-nt:  15  (hi.,  117;  '.'A  Ga.,  411.  When  j,'uilty  of  ma,nHlauj,'hter :  21  <J;'.,  '282.  On  indict- 
in  en  t  for— jury  may  find  assault  ami  battery:  25  Ga.,  3%.  AY  as  not  indictment  suCicieut;  i^ 
Ga.,  216. 
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§4370,  (1301.)  Shooting  at  anothar — punishment.  Any  porson  wIk) 
sliall  1)0  guilty  of  the  ofToiisc;  of  sliootiiij^  at  ariotlicr  ((;xcoj)t  in  IiIh  own 
dcicii.sc  or  under  circurn8tiin(;es  of  justification  acoording  to  tlio  prinoipic^ 
of  this  Code,)  with  a  gun,  ])istol^  or  otiior  instrument  of  the  likr;  kin^l,  ^^,.^,,^^^5*^.5^^ 
shall  I)c  punished  by  a  fine  not  excee(h'ng  one  thousand  dollars,  and  i>-^>-'- 
imprisonment  iu  the  common  jail  not  less  than  twc^lve  months,  or  cjniiiiut- 
ment  in  tlie  penitentiary  not  less  than  one  nor  more  than  i'<;ur  yeais,  in 
the  disc^retion  of  the  Court. 


§4371.  (4305.)  Seduction — penalty.  If  any  person  shall,  by  persua- 
sion and  promises  of  marriage,  or  other  false  and  fraudulent  means,  seduce 
a  virtuous  unmarried  female,  and  induce  her  to  yield  to  his  lustful 
embraces,  and  allow  him  to  have  carnal  knowledge  of  her,  such  person, 
on  conviction,  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  a  term  not  less  than  two  nor  longer  than  twenty  years.  The 
prosecution  may  be  stopped  at  any  time  by  the  marriage  of  the  parties,  or 
a  bona  fide  and  continuing  offer  to  marry  on  the  part  of  the  seducer. 

Woods  vs.  State :  January  term,  1873. 

§4372.  (4306.)    Using  abusive  or  obscene  language.     Any  person  w^ho 
shall,  without  provocation,  use  to  or  of  another,  and  in  his  presence, 
opprobrious  words,  or  abusive  language  tending  to  cause  a  breach  of  the 
peace,  or  who  shall  in  like  manner,  use  obscene  and  vulgar  language  iii'j]^*;^!^^^^^^ 
the  presence  of  a  female,  shall  be  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  [punished  as  prescribed  in  section  4310  of  this  Code.)  (a.) 
[^Provided,  that  no  Court  in  this  State  shall  have  jurisdiction  to  inquire 
into  the  oifenses  set  forth  in  this  section,  except  the  Superior  Court,  upon^^^  \ctsofiS7-' 
presentment  made,  or  indictment  found  by  the  grand  jury  of  the  county  p-  9. 
in  which  the  oiFense  has  been  committed.]     (b.) 

If  a  man  ask  a  female  in  her  presence  without  provocation  to  go  to  bed  with  him.  he  is  indict- 
able under  this  section  :  41  Ga.,  278.    See,  also,  Bradlej'  vs.  State,  January  term,  1S73. 

§4373.  (4307.)  Abandonment  of  children.     [If  any  father  shall  will- 
fully and  voluntarily  abandon  his  child,  or  children,  leaving  them  in  a,^.  \ct^ofi«66 
dependent  or  destitute  condition,  such  father  shall  be  guilty  of  a  misde-  p.  i5i. 
meanor,  and  on  conviction  thereof  shall  be  punished  as  for  other  mLsde- 
meanors.]     (b.) 
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Section. 

Section. 

4374.  Crimes  against  habitations. 

4382.  Setting  fire — what  is. 

4375.  Arson, 

4383,  Buruinar  railroad  bridge 

4376.  In  a  town. 

4384.  Arson— day  and  night. 

4377.  Elsewhere. 

4385.  Causing  death. 

4378.  Attempt. 

4386.  Burglary. 

4379.  Out-house  not  in  town. 

4387.  In  the  day. 

4380.  Setting  fire  to. 

4388.  In  the  night. 

4381.  Burning — what  is. 

§4374.  (4308.)   Crimes  against  habitations.     Crimes  against  the  habi- 
tations of  individuals  shall  consist  of :  1.  Arson.     2.  Burolarv. 
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Crimes  and  offenses  ajjainst  the  habitations  of  persons. 

4375.  (4309.)  Arson.  Arson  is  the  malicious  and  willful  burning  of 
the  house  or  out-house  of  another. 

Eviiioneo  of  dofondant's  track  on  trial  for:  17  Oa,,  130.  rrosumittiou  is  tliat  a  fii-c  is  the  result 
of  acoidont  or  providential  cause:  1*V)  Ua.,  ICo. 

§437(3.  (4310.)  Death— if  in  a  cifi/  or  village.  The  willful  and  niali- 
(c^Actsof  1S66,  <^i^^^i=5  burning,  or  setting  fire  to,  or  attempting  to  burn  a  house  in  a  city, 
p.  150.  (own,  or  village,  shall  be  punished  with  death,  [but  the  punishment  may 

be  commuted  in  conformitv  with  the  provisions  of  section  4323  of  this 

Code.]     (c.) 

§4377.  (4311.)  Elscichcre — pen  if entiary  five  to  twenty  years.  The  will- 
ed^ \etsofiS(>5-^'^^^  ^^^^'-^  malicious  burning  of  [an  occupied]  (d)  d\ATlling-house  of  another 
'oG,  p.  '22-2.        on  a  iarm  or  ]dantation,  or  elsewhere,  shall  be  i)unished  [with  death]  (d) 

but  the  punishment  may  be  commuted  in  conformity  with  the  provisions 

of  section  4323  of  this  Code. 

Where  the  testimony  is  conflicting  as  to  the  character  of  the  house  alleged  to  he  a  dwelling- 
house  :  4  (ta,,  3;"'>5.    See,  also,  Stallings  vs.  State,  January  term,  1873;  Johnson  vs.  State:  Jf>. 

§4378.  (4312.)  Attempt.  Setting  fire  to  the  dwelling-house  of  another, 
with  intent  to  burn  the  same,  on  a  farm  or  plantation  or  elsewhere,  (not 
in  a  city,  town  or  village,)  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  a  term  not  less  than  three  years  nor  longer  than 
seven  years. 

§4379.  (4313.)  Burning  out-house.  The  willful  and  malicious  burn- 
ing of  an  out-house  of  another,  such  as  a  barn,  stable,  or  any  other  house 
(except  the  dwelling-house)  on  a  farm  or  plantation,  or  elsewhere,  (not 
in  a  city,  town,  or  village,)  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  any  term  not  less  than  two  years  nor  more  than 
seven  years. 

Penalty  for  burning  out-house,  not  in  city,  bynight:  17  Ga.,  130. 

§4380.  (4314.)  Setting  fire  to  out-house.  Setting  fire  to  an  out-house 
of  another,  as  described  in  the  preceding  section,  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  any  term  not  less  than  one 
year  nor  more  than  three  years. 

§4381.  (4315.)  Burning  defined.  The  crime  of  burning  shall  be  com- 
plete where  the  house  is  consumed  or  generally  injured. 

§4382.  (4316.)  Setting  fire  defined.  The  offense  of  setting  fire  to  a 
house  shall  l)e  complete  when  any  attempt  is  made  to  burn  it,  though  no 
material  injury  is  the  consequence. 

§4383.  (4317.)    Burning  railroad  bridge.     [The  willful  or  malicious 

(a)Actsofi86iJ^^^i*'^hig,  or  attempting  to  burn,  any  railroad  bridge  within  this  State, 

i^'c^h^\{ij   '"^^^^^1  ^^^  deemed  and  adjudged  arson,  and  shall  be  punished  with  death  ; 

but  the  punishment  may  be  commuted  in  conformity  with  section  4323 

of  this  Code.]     (a.) 

§4384.  (4318.)  Arson  in  day  or  night.  Arson  in  the  day  time, 
(except  in  a  city,  town,  or  village,)  shall  be  punished  by  a  shorter  period 
of  imprisonment  and  labor  than  arson  committed  in  the  night. 

This  section  directory  merely  to  the  Judge  as  to  the  nuTnberof  years:  41  Ga.,  4S2.  Not  neces- 
sary to  allege  in  the  indictment  that  the  ofi'ense  was  committed  in  the  day  or  night:  Ih. 

§4385.  (4319.)  Arson  causing  death.  Arson  which  produces  tlie 
death  of  any  person,  shall  be  punished  by  the  death  of  the  person  orper- 

p. i>j.  °  'sons  committing  the  arson;  [but  the  punishment  may  be  commuted  in 
conformity  with  the  provisions  of  section  4323  of  this  Code.]     (b.) 

,^K.    c^-^cc      §4386.  (4320.)  Burr/lary  defined.  [Burglary  is  the  breaking  and  enter- 

ra)Act8ofl5€6,  .     -^   .    ^        1        1       IT        ^       'J  .    J  y       ^^       ^  -i  i  x- 1       • 

pp.  151, 152.  ing  into  the  dwelling,  mansion,  or  store-house,  or  other  place  ot  business 
of  another,  where  valuable  goods,  wares,  produce,  or  any  other  article  of 
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Crimes  and  offenses  relative  to  property. 
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value  are  contaiiKid  or  ston^l^  witli  int^int  to  oommit  a  folouy  or  larr-ony. 
All  oiit-lioii.sc!B  ('()iitiguoiis  to  or  within  tin;  curtilage  or  protection  of  tiie 
mansion  or  dwell inci^-liouse,  shall  })e  considered  as  parls  of  the  same.  A 
liired  room  or  a))artment  in  a  pu})lie  tavern,  inn,  or  hoarding-house, 
shall  he  considered  as  IIk;  dwellInf^-hoLis(!  of  tfie  person  or  persons  occn- 
pying  or  hli'ing  the  same.  JJuighiry  may  be  committed  in  the  day  or 
m'ght.]     (a.) 

Right  of  owner  of  honso  to  shoot  })urf?l;(,r:  22  G;i,., 'ITi*.  Tf  iirlictrnfrit  for— oinit«  to  ptntethe 
felony  which  th((  dcfendiiiit  intcndiid  (o  conirnit,  tlx;  dcA'act  is  fiit;il  :  2J  (i;\.,  420:  20  (in.,  2'.'/>.  Evi- 
(hnice  of  ownorshif*  of  .sforcliousc  :  o8  (In.,  Kif).  Accessoi-ioH  i(ftcr  the  fjict :  42  0;i.,  221.  .Sc*.  also, 
Wood  VN.  Stnio,  July  term,  1872;  Williama  vh.  State,  July  term,  i>il2-:i;  Jiethune  vi.  Stdto,  Janu- 
ary term,  1873. 

§4387.  (4321.)  Jhirglary  in  day  time.  Burglary  in  the  day  time  shall 
be  punished  by  imprisonment  in  the  penitentiary  for  any  time  not  less 
than  three  years  nor  longer  than  five  years. 

§4388.  (4322.)  Burglary  in  niglit,  hoiv  punished.     [I>urglary  in  the  Actof  1858,  p. 
night  shall  be  punished  by  imprisonment  in  the  penitentiary  for  any  time  (ai  Acta  of  1868, 
not  less  than  five  years,  nor  longer  than  twenty  years.]     (a.)  ^^'-  ^''''  ^"• 


SIXTH    DIVISION. 


OF  CRIMES  AND  OFFENSES  RELATIVE  TO  PROPEJiTY. 


Section'. 
4389.  Rohbery. 
43'JO.  By  force. 

4391.  By  fear. 

4392.  Larceny. 

4393.  Simple  larceny. 

4394.  Of  horse. 

4395.  Indictment. 

4396.  Punishment. 

4397.  Of  cattle. 

4398.  Indictment. 

4399.  Punishment. 

4400.  Of  hogs. 

4401.  Punishment. 

4402.  Other  animals. 

4403.  Altering- marks. 

4404.  Skinning  cattle. 
4403.  Larceny  of  deeds,  etc. 

4406.  Of  bonds,  notes,  etc. 

4407.  Of  fixtures. 

4408.  From  distressed  vessels. 

4409.  Other  larcenies. 

4410.  Larceny  from  the  person. 

4411.  Penitentiary. 

4412.  Secret  taking. 

4413.  Larceny  from  house. 

4414.  Punishment. 

4415.  Entering  with  intent. 


Section. 

4416.  Breaking  with  intent. 

4417.  Breaking  and  entering. 

4418.  Public  buildings. 

4419.  Hut,  tent,  etc. 

4420.  Seizures  by  pretended  Gov't  agents. 

4421.  Public  or  bank  office.-'. 

4422.  Bailee — fraudulently  converting. 

4423.  Clerks,  agents,  etc. 

4424.  Any  other  agent. 

4425.  Withholding  dues  to  the  State. 

4426.  Violating  bank  charter. 

4427.  Presumption  against  officers. 

4428.  Bank  insolvency. 

4429.  Fraudulent  transfers. 

4430.  Purchasing  at  discount. 

4431.  Fraudulent  dividends. 

4432.  Purchasing  shares,  etc. 

4433.  Unlawful  mining. 

4434.  Erecting  machinery. 

4435.  Embezzling  county  funds. 

4436.  Fraudulent  levies. 

4437.  Intruding  on  railroad. 

4438.  Obstructing  railroad,  etc. 

4439.  Injuring  telegraph. 

4440.  Act  of  tresF>ass  indictable. 

4441.  Illegal  hunting. 


§4389.  (4323.)  Rohbery  defined.  Hobbery  is  the  wrongful,  fraudu- 
lent and  violent  taking  of  money,  goods  or  chattels,  from  the  person  of 
another  by  force  or  intimidation,  without  the  consent  of  the  owner. 

Plea  of  former  acquittal:  14  Ga.,  8.  Robbery  is  but  one  offense — of  two  grades — by  force  or 
intimidation  ;  terms  defined.  Fear,  how  proven.  Threats  to  prosecute  for  a  crime,  when  con- 
structive violence.  Delivery  of  the  property — animus  far(tndi :  12  Ga.,  293.  Facts  constituting 
robbery:  32  Ga.,  658,    "From  the  person" — material  allegation:   39  Ga.,  583. 

§4390.  (4324.)  Robbery  by  force.    Robbery  by  open  force  or  violence 
shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  any  osf  ^^   ^^' 
time  not  less  than  four  years  nor  longer  than  twenty  years. 

§4391.  (4325.)  Robbery  by  intimidation.  Robbery  by  intimidation,  or 
without  using  force  and  violence,  shall  be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  any  time  not  less  than  two  years  nor  longer 
than  five  years. 


tuss. 
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Cr^uic?  r.'i'l  offrrsc?  TcIf^Mvo  to  prcporty, 

__  ■  ■" 

H392.  (432(>.)  Larccni/  or  thcff.  Larccnv,  or  theft,  as  contradistin- 
jruisluHl  from  robberv  bv  violonco,  force,  or  intimidation,  shall  consist  of: 
1.  Simple  theft  or  hvrceny.  2.  Theft  or  larceny  from  the  person.  3. 
Theft  or  larceny  from  the  house.  4.  Theft  or  larceny  after  a  trust  or 
contidenee  has  been  delegated  or  reposed. 

Eviacnoo  in  case?  of  larceny:  1  Kelly.  56:^;  11  Ga..  123:  28  aa.,25l:  29  Ga.,  430;  40  Ga.,  529. 
Atteniin  to  commit  larceny:  10  Cm.,  422;  2(>  Ga.,  493.  Thoiiifh  the  crinio  of  larcony  bo  comploto  as 
to  two  pci\<oni,  a  third  miy  be  principal:  25  G  i,.,  515.  Property  taken  under  an  honest  claim  of 
riirht :  2^.^  vJa..  To.  When  defendant  may  justify  by  showing  consent:  29  Ga.,  430.  Where  the 
d<.-ien>e  isthat  a  third  person  about  the  place  misyht  have  comniitted  the  larceny:  33  Ga.,  281.  Per- 
sons of  color,  not  indictable  in  these  cases  :  35  Ga.,  224,  232;  3(5  Ga.,  475.  Evidence  against  acces- 
sory :  43  Ga.,  197. 

§4393.  (4327.)  Simple  larceny.  Simple  theft,  or  larceny,  is  the  wrong- 
ful and  fraudulent  taking  and  carrying  away,  by  any  person,  of  the  per- 
sonal goods  of  another,  with  intent  to  steal  the  same.  The  thief  may  be 
indicted  in  any  county  in  which  he  may  carry  the  goods  stolen. 

But  a  trial  in  one  county  will  be  a  bar  to  a  trial  in  every  other  county  :  14  Ga.,  422. 

§4394.  (4328.)  Horse  sfcalinfj.  Horse  stealing  shall  be  denominated 
simple  larceny,  and  the  term  "  horse "  sliall  include  mule  and  ass,  and 
each  animal  of  both  sexes,  and  without  regard  to  the  alterations  which 
may  be  made  by  artificial  means. 

Bill  of  sale  to  horse  offered  by  prisoner  without  showing  aliunde  its  hona  fide  execution  :  44 
Ga.,  263.    See,  also,  Johnson  vs.  State,  January  term,  1873. 

§4395.  (4329.)  The  offense  shall,  in  all  cases,  be  charged  as  simple 
larceny,  but  the  indictment  shall  designate  the  nature,  character,  and  sex 
of  the  animal,  and  give  some  other  description  by  which  its  identity  may 
be  ascertained. 

What  description  sufficient:  44  Ga.,  263. 

§4396.  (4330.)  Punishment  for  liorse  stealing.  [The  stealing  of  a 
(a)  Acts  of  1S6S,  horse  or  mule  shall  be  punished  by  confinement  and  labor  in  the  peni- 
^'  ''  tentiary  for  any  time  not  less  than  four  years,  nor  longer  than  twenty 

years.]     (a.) 

§4397.  (4331.)  Cattle  stealing.  Cattle  stealing  shall  be  denominated 
simple  larceny,  and  be  so  charged  in  the  indictment,  and  shall  include  the 
theft  or  larceny  of  any  horned  animal  or  animals,  and  all  animals  having 
the  hoof  cloven,  except  hogs. 

§4398.  (4332.)  Indictment  for.  The  indictment  shall  sufficiently 
describe  the  animal  or  animals  falling  under  the  description  of  cattle  in 
the  preceding  section,  so  that  it  or  they  may  be  ascertained  and  identified 
by  the  owner  or  owners  thereof. 

§4399.  (4333.)  Punishment  for  cattle  stealing.  [The  stealing  of  one 
or  more  animals,  falling  under  the  above  description  of  cattle,  shall  be 
<'a)  Act3  of  18G8,  punishcd  by  imprisonment  in  the  penitentiary  not  less  than  two,  nor  longer 
than  four  years,  unless  the  jury  trying  the  case  shall  recommend  the 
})risoner  to  mercy ;  in  that  event  he  shall  be  punished  as  prescribed  in 
section  4310  of  this  Code.]     (a.) 

§4500.  (4334.)  Hog  stealing.  The  stealing  of  a  hog  or  hogs  is  simple 
larceny,  and  shall  be  so  charged  in  the  indictment,  and  the  hog  or  hogs 
so  described  that  it  or  they  may  be  identified  by  the  owner. 

What  proof  does  not  justify  a  conviction  for  this  crime  :  32  Ga.,  424.  Allegation  of  value  of  hog 
TitccHr.:>ry:  40  Ga.,  229.  Cannot  bo  settled  under  ^4700:  44  Ga.,  300.  What  description  suffic- 
ient: Jh. 

(a';Actsofis65-      §4401.  (4335.)  Puuishment.     The  punishment  of  hog  stealing  [shall 
66,  p.  233.        ]yQ  as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4402.  (4336.)  Other  animals.  All  other  domestic  animals  which  are 
fit  for  food,  and  also  a  dog,  may  be  subjects  of  simple  larceny;    and  any 
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person  or  persons  who  slmll  sf(!Jil  any  siieh   animal  or  animals  [nlial]   1k; 
punislicHl  as  ])r('seril)e(l  in  se(;tion  A'MO  of*  tliis  Codf;.]     (a.) 

§4403.  (4)>*>7.)  Altrvrinr/ hrff/a(h  (yr  nurrk.H.  If  any  ])er.son  or  per«ons 
shall  mark  and  brand,  or  mark  or  brand,  any  jujimal  or  animals  Ij^fon,' 
mentioned,  or  alter  or  (change  the  mark  or  marks,  or  })rand  or  brands,  of 
any  such  animal,  })cing  the  j)roperty  of  anothcir,  with  an  intention  to 
claim  or  a[)j)ro})riate  the  same  to  his  or  her  own  use;,  or  to  jirevent  iden- 
tification by  the  true  owner  or  owners  thereof,  the  person  or  f>ersons  so 
offendin(^  shall  be  guilty  of  a  misdemeanor,  and,  on  eonvietion,  shall 
suffer  the  same  punishment  as  is  inflicted  for  the  theft  or  larceny  of  said 
animal  or  animals. 

§4404.  (4338.)  SJdnninc/  cattle.     [It  shall  be  unlawful  for  any  person 
in  this  State  to  skin  any  dead  cow,  or  any  other  kind  of  stock,  cattle, 
sheep,  or  goats,  that  do  not  belong  to  him,  her,  or  them,  without  consent 
of  the  owner  of  such  stock,  cattle,  sheep,  or  goats,  his  agent  or  overseer,  cb)  Acta  of  1*>3- 
wdthout  accounting  to  the  owner  or  owners  thereof  for  the  skin,  when  jjJ,.ofib'i5-'66, 
thereunto  demanded ;   and  in  all  such  cases,  when  any  person  or  persons  f-  ^'^• 
shall  have  been  engaged  in  skinning  any  cow,  or  other  kind  of  stock,  cat- 
tle, sheep,  or  goats,  and  shall  refuse,  on  demand  of  the  owner  thereof,  or 
his  agent  or  overseer,  to  pay  the  reasonable  value  of  the  skin,  he,  she, 
or  they  shall  be  subject  to  indictment,  and,  upon  conviction,  shall  be 
punished  as  prescribed  in  section  4310  of  this  Code.]     (b.) 

§4405.  (4339.)  Larceny  of  papers.  If  any  person  shall  take  and  carry 
away  any  paper,  document,  deed,  will,  or  other  w^riting  relating  to  real  or 
personal  estate,  with  an  intention  to  impair,  prevent,  or  render  difficult 
the  establishment  of  a  title  to  real  or  personal  estate,  or  mutilate,  cancel- 
burn  or  otherwise  destroy  said  paper,  document,  deed,  wdll  or  other  wri, 
ting,  with  the  intention  aforesaid,  such  person  shall  be  guilty  of  simple 
larceny,  and  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  any  time  not  less  than  one  year  nor  longer  than  three  years. 

§4406.  (4340.)  Larceny  of  bonds,  notes,  etc. — penitentiary  one  to  four 
years.  If  any  person  shall  take  and  carry  away  any  bond,  note,  bank 
bill,  or  due  bill,  or  paper  or  papers,  securing  the  payment  of  money  or 
other  valuable  thing,  or  any  receipt,  acquittance,  or  paper  or  papers, 
operating  as  a  discharge  for  the  payment  of  money,  or  other  thing  belong- 
ing to  another,  with  intent  to  steal  the  same,  such  person  shall  be  guilty 
of  simple  larceny,  and  be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  any  time  not  less  than  one  year  nor  longer  than  four 
years. 

§4407.  (4341.)  Fixtures.     Theft  or  larceny  ma v  be  committed  of  an v 
thing  or  things  which,  in  the  language  of  the  law,  savors  of  the  realty,  '^e.  p.^iS. 
or  of  any  fixture  or  fixtures ;  and  the  punishment  shall  be  [as  prescribed  ^.^.^^ 
in  section  4310  of  this  Code.]     (a.)  " 

§4408.  (4342.)  Plmidering  or  stealing  from  icrecked  or  distressed  ves- 
sels. Plundering  or  stealing  any  article  of  value  from  a  vessel  in  dis- 
tress, or  from  a  wreck,  or  any  other  vessel,  boat,  or  water-craft,  within 
the  jurisdictional  limits  of  this  State,  is  simple  larceny,  and  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary,  for  any  time 
not  less  than  one  year  nor  longer  than  five  years. 

§4409.  (4343.)  Other  larcenies.  All  simple  larcenies  or  thefts  of  the 
personal  goods  of  another,  not  mentioned,  or  particularly  designated  in 
this  Code,  shall  be  punished  as  prescribed  in  section  4310  of  this  Code. 

§4410.  (4344.)  Larceny  from  the  j;crso;i  defined.     Thefl  or  laix^eny 
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from  the  lu-^rson  as  disting-nislicd  from  robbery,  before  described,  is  the 
wrouii-rul  and  tVaiiduleiit  takino-  of  money,  o'oods,  eliattels,  or  elFects,  or 
any  artiele  of  vahie  from  ilie  person  of  another,  privately,  without  his 
knowUHlge,  in  any  ph\ee  whatever,  with  intent  to  steal  the  same. 

r>->nk  note?  :iro  tlio  subioot  of:  '2'2  G:i..  190.  IVIonoy  in  tlio  Irrnds  of  a  srn'wdinn  :ind  stolon  from 
liini,  ni:iy  bo  l;ii»l  in  thoiniiii'lniont  to  bo  tlio  pfoiiorty  of  tho  gninlinn  :  Ih.  A\'h(M-o  I  he  doseiip- 
tion  w;i8  "twolvo  five  dolhir?  and  one  ton  dollars,  notes,  to-wit  :  liniled  Stjiics promissory  or  bank 
notes  of  the  value  of  seventy  dollars.'"— it  is  too  late  after  verdict  to  object  thereto  as  insufficient 
or  in  the  jilternative  :  41  tia..  589. 

§4411.  (4845.)  Faiitcnfiari/  hco  to  Jii'c  i/cars.  A  person  convicted  of 
this  class  of  larceny  shall  be  punished  as  prescribed  in  section  4310  of 
this  Ctxle. 

§4412.  (4346.)  ^Vh((f  sccrd,  sudden  tahlng  shall  he  larceny.  Any  sort 
of  secret,  sudden,  or  wrongfid  taking  from  the  person  with  the  intent 
described  in  section  4410  of  this  Code,  without  using  intimidation,  or 
open  force  and  violence,  shall  be  within  this  class  of  larceny,  though 
some  small  force  be  used  by  the  thief  to  possess  himself  of  the  property  : 
Provided,  there  be  no  resistance  by  the  owner,  or  injury  to  his  person, 
anl  all  the  circumstances  of  the  case  show  that  the  thing  was  taken,  not 
so  nmch  against  as  without  the  consent  of  the  owner. 

§4413.  (4347.)  Larceny  from  the  house.  Larceny  from  the  house  is 
the  breaking  or  entering  any  house  with  the  intent  to  steal,  or  after 
breaking  or  entering  said  house,  stealing  therefrom  any  money,  goods, 
chattels,  wares,  merchandise,  or  any  thing  or  things  of  value  whatever. 

Oftense  committed  by  the  procurement  of  slnvc — not  necessary  to  allege  that  the  defendant 
entered  with  intent  to  steal — what  particularity  required  in  the  description  of  money:  10  (hi..  511. 
Evidence  in:  10  (Ta.,  511;  24  Ga.,  32;  25  Ga.,  52.  Verdict  of  "guilty  of  larceny  in  the  second 
degree;"  40  Ga.,120. 

§4414.  (4348.)  Larceny  from  the  house — penalty.  [Any  person  who, 
by  day  or  night,  shall,  in  any  dwelling  house,  store,  shop,  warehouse,  or 
any  other  building  Avithin  the  curtilage,  privately  steal  any  goods,  money, 
chattels,  wares,  or  merchandise,  or  any  other  article  or  thing,  under  the 
(a)  Act«ofis:2,  value  of  fifty  dollars,  shall  be  punished  as  prescribed  in  section  4310  of 
26th  Febf/ 1873.  this  Codc  ;  and  any  person  who,  by  day  or  night,  shall,  in  any  dwelling 
house,  store,  shop,  warehouse,  or  any  other  house  or  building  within  the 
curtilage,  privately  steal  any  goods,  money,  chattels,  wares,  or  merchan- 
dize, or  any  other  article  or  thing,  of  the  value  of  fifty  dollars  or  more, 
shall  be  punished  by  imprisonment  and  labor  in  the  j)enitentiary,  for 
any  time  not  less  than  one,  nor  longer  than  ten  years.]     (a.) 

§4415.  (4349.)  Punishment  for  entering  with  intent  to  steal.    Any  per- 
son entering  a  dwelling-house,  store,  shop,  or  warehouse,  or  any  other 
'66,  p!  Ifi.      '  house  or  building,  with  intent  to  steal,  but  who  is  detected  and  prevented 
from  so  doing,  shall  be  punished  [as  prescribed  in  section  4310  of  this 
Code.]     (a.) 

§4416.  (4350.)  Breaking  ivith  such  intent.  Any  person  breaking  any 
dwelling-house,  store,  shop,  or  warehouse,  or  any  other  house  or  building, 
with  intent  to  steal,  l)ut  who  is  detected  and  prevented  from  effecting  such 
intention,  shall  be  punished  as  prescribed  in  section  4310  of  this  Code. 

§4417.  (43.51.)  Prealdng  and,  entering.  Any  person  breaking  and 
entering  any  house  or  building  (other  than  a  dwelling-house  or  its  appur- 
tenances,) with  intent  to  steal,  but  who  is  detected  and  prevented  from 
carrying  such  intention  into  effect ;  or  any  person  breaking  or  entering 
any  such  house  or  building,  and  stealing  therefrom  any  money,  goods, 
chattels,  wares,  or  merchandise,  or  any  other  thing  or  article  of  value, 
shall  be  punished  as  prescribed  in  section  4310  of  this  Code. 

§4418.  (4352.)  Public  buildings  included.     Any  house,  building,  or 
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edifice,  belon,<j;in)i;  to  tlio  St.'itc  or  ;i  coriiordUi  h()<]y,  or  ai)i)roj)riator]  to 
public;  wonsliij),  oj'  nriy  olh-r  piihlir;  jjiiiposc,  shall  \)<t  takf.'ii  and  r-on-'id- 
ercd  as  a  liou.s(3  or  l)iiil(liji;i,'  witliiii  wlii<-li  this  class  of  Jarc(,Tjy  may  ho 
cominit((!d. 

§4419.  (4353.)  Ifaf,  tent,  clc.     Any  person  entering  anrl  stcalin^r  i'y()m?^;,;f'f^^^^^^^^^^^ 
any  hut,,  [raih'oad  car,]  (h)  t(!nt,  hoolh,  or  tcrnporary   }>uildirj<^,  sliall   hf-^-oActi-ofi^o- 
punisluid  [as  |)rescril)C(l  in  section  4310  of  this  Code.]     (a.j 

§4420.  (4354.)  J^r(mdalent  seizure,  etc.,  of  proprrtj/  hy pretended  United 
States  (i(/e/nt.s.  \^li'  any  pei'son,  fraudulently  (tlaimin^  to  act  as  agent  or 
officer  of  the  United  Slates,  or  nny  department  thereof,  shall  seize,  detain, 
or  remove  the  pi'oj)ertj  of  any  citizen  or  resident  of  this  State ;  or,  if 
any  person  shall  claim  to  be  an  officer  or  agent  of  the  United  Slates,  or 
any  department  thereof,  with  authority  to  make  said  seizure,  ^^^'tfntion,  ^^^^^jjj^^j5^._ 
or  removal,  and  who  shall  not  have  such  authority,  suc^h  ])erson,  officer, 'uO,  p.  2r>). 
or  agent,  so  oifending,  shall,  upon  conviction,  be  punished  by  confinement 
and  labor  in  the  penitentiary  not  less  than  one  year  nor  longer  than  ten 
years,  or  shall  be  punished  as  prescribed  in  section  4310  of  this  Code,  at 
the  discretion  of  the  Court.]     (c.) 

§4421.  (4355.)  Persons  employed  in  piiblio  offices  or  hanks  stealing  or 
embezzling  papers  or  property.  Any  officer,  servant,  or  other  person, 
employed  in  any  public  department,  station,  or  office  of  government,  of 
this  State,  or  any  county,  town,  or  city,  of  this  State,  or  in  any  bank  or 
other  corporate  body  in  this  State;  or  any  president,  director,  or  stock- 
bolder,  of  any  bank  or  other  corporate  body  in  this  State,  who  shall 
embezzle,  steal,  secrete,  fraudulently  take  and  carry  away  any  money, 
gold  or  silver  bullion,  note  or  notes,  bank  bill  or  bills,  bill  or  bills  of 
exchange,  warrant  or  warrants,  bond  or  bonds,  deed  or  deeds,  draft  or 
drafts,  check  or  checks,  security  or  securities  for  the  payment  of  money, 
or  delivery  of  goods  or  other  things,  lease,  will,  letter  of  attorney,  or 
other  sealed  instrument,  or  any  certificate  or  other  public  security  of  the 
State  for  the  payment  of  money,  or  any  receipt,  acquittance,  release,  or 
discharge  of  any  debt,  suit,  or  other  demand,  or  any  transfer  or  assurance 
of  money,  stock,  goods,  chattels,  or  other  property,  or  any  day  book,  or 
other  book  of  accounts,  or  any  agreement  or  contract  whatever,  such  per- 
son so  offending  shall,  on  conviction,  be  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  any  time  not  less  than  two  years  nor  longer 
than  seven  years. 

What  evidence  admissible  and  what  indictment  sufficient  as  to  the  description  of  the  bank- 
bills — on  the  trial  of  a  bank  officer  for  embezzlement :  10  Ga.,  -17. 

§4422.  (4356.)  Any  bailee  fraiidulently  converting  the  goods  or  pro- 
ceeds. If  any  factor,  commission  merchant,  warehouse  keeper,  wharfinger, 
wagoner,  stage  driver,  or  other  common  carrier  on  land  or  water,  or  any 
other  bailee,  with  whom  any  money,  bank  bill  or  bills,  note  or  notes,  bill 
or  bills  of  exchange,  draft  or  drafts,  check  or  checks,  bond  or  bonds,  or 
other  security  or  order  for  the  payment  of  money  or  other  valuable  thing, 
or  any  cotton,  corn,  or  other  produce,  goods,  wares,  or  merchandise,  or 
any  other  thing  or  things  of  value,  are  or  may  be  entrusted  or  deposited 
by  any  |)erson,  shall  fraudulently  convert  the  same,  or  any  part  thereof, 
or  the  proceeds  of  any  j)art  thereof,  to  his  or  her  own  use,  or  otherwise 
dispose  of  the  same,  or  any  part  thereof,  without  the  consent  of  the  owner 
or  bailor,  and  to  his  or  her  injury,  and  without  paying  to  such  owner  or 
bailor,  on  demand,  the  full  value  or  market  price  thereof;  or  if,  after  a 
sale  of  any  of  the  said  articles,  with  tlie  consent  of  the  owner  or  bailor, 
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such  person  shall,  iVaiululontly  and  without  the  consent  of  the  said  owner 
or  bailor,  eonvert  tlie  pi'cH'eods  thereof,  or  any  part  of  the  yaid  proceeds, 
to  Ills  or  her  own  use,  and  tail  or  refiivSe  to  pay  the  same  over  to  such  owner 
or  bailor,  on  demand,  every  sneh  person  so  offending  shall,  on  conviction, 
be  punished  by  im})risonment  and  labor  in  the  penitentiary  for  any  time 
not  less  than  two  years  nor  longer  than  seven  years. 

§4423.  (4357.)  Clerks,  agents,  etc.,  frauihilcnfly  taking  and  converting 
goods  ent nutted  to  them.  If  any  person,  en\ployed  as  a  clerk,  agent,  or 
servant,  or  in  any  other  character  or  capacity,  in  any  store,  warehouse, 
coinuing  room,  exchange  ofiice,  shop,  or  other  place  of  trade,  traflic,  or 
exchange,  where,  from  the  nature  of  the  business  or  employment,  it 
is  necessary  or  usual  to  entrust  to  such  person  any  goods,  w^ires,  or  mer- 
clruidise,  cotton,  corn,  or  other  produce,  money,  notes,  bills  of  exchange, 
bank  notes,  checks,  drafts,  orders  for  payment  of  money,  or  other  valua- 
ble thing,  or  any  other  thing  or  article  of  value,  shall  fraudulently  take 
and  carry  away,  or  convert  to  his  own  use,  or  otherwise  dispose  of  any  of 
the  said  goods,  wares,  or  merchandise,  cotton,  corn,  or  other  produce, 
money,  notes,  bills  of  exchange,  bank  notes,  checks,  drafts,  orders,  or 
other  thing  or  things  of  value,  thus  entrusted  to  him,  or  committed  to 
his  ch.arge,  to  the  injury  and  without  the  consent  of  the  owner  thereof,  or 
person  tiius  entrusting  him,  such  person  so  olfending  shall,  on  conviction, 
be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  any  time 
not  less  than  one  year  nor  longer  than  five  years. 

§4424.  (4358.)  Any  other  agent  so  offending.  If  any  person  who  has 
hcen  entrusted  by  another  with  any  money,  note  or  notes,  bill  or  bills  of 
exchange,  bond  or  bonds,  check  or  checks,  draft  or  drafts,  bank  note  or 
notes,  order  or  orders  for  the  payment  of  money,  or  other  valuable  article 
or  thing,  or  any  cotton,  corn,  or  other  produce,  goods,  wares,  or' merchan- 
dise, horse  or  horses,  mule  or  mules,  cattle,  sheep,  goats,  hogs,  or  other 
article  or  articles  of  value,  for  the  purpose  of  applying  the  same  for  the 
ase  or  benefit  of  the  person  to  whom  they  belong,  or  the  person  delivering 
them,  or  any  of  them,  or  for  the  purpose  of  collecting  money,  or  other 
thing  due  on  any  sucli  note  or  notes,  bill  or  bills  of  exchange,  bond  or 
bonds,  check  or  checks,  draft  or  drafts,  bank  note  or  notes,  or  order  or 
orders,  and  paying  the  proceeds  thereof  over  to  the  owner  or  other  person 
so  entrusting  or  delivering  the  same,  or  for  the  purpose  of  selling  such 
cotton,  corn,  or  other  produce,  goods,  wares,  or  merchandise,  horse  or 
horses,  mule  or  mules,  cattle,  sheep,  goats,  hogs,  or  other  valuable  article, 
and  paying  over  the  proceeds  of  such  sale  to  the  owner,  or  other  person 
so  entrusting  or  delivering  the  said  article  or  articles,  or  any  of  them,  or 
the  money,  or  other  thing  arising  from  the  sale  or  collection  of  them, 
[shall  fraudulently  convert  the  same,  or  any  part  thereof,  or  the  proceeds 
of  any  part  thereof,]  (a)  to  his  or  her  own  use,  or  shall  otherwise  dispose 
(a).Actsofl86G, <^f  them,  or  any  of  tliem,  to  the  injury,  and  without  the  consent  of  the 
p.  2:«.  owner,  or  other  person  so  entrusted  or  delivering  them,  and  without  pay- 

ing to  such  owner,  or  person  entrusting  or  delivering  the  sarmc,  the  full 
value  or  market  price  thereof,  such  person  so  offending  shall,  on  convic- 
tion, be  ])unished  by  imprisonment  and  labor  in  the  penitentiary  for  any 
time  not  less  than  one  year  nor  longer  than  five  years. 

§4425.  Penalty  for  witkholdlng  what  is  due  the   State.    [If  any  per- 
son, having  heretofore  fraudulently,    or  wrongfully,  or  illegally  received 
any  money  or  personal  property  belonging  to  the  State  of  Georgia,  shall 
.  refuse  to  pay  over  said   money,    or  deliver  up  said  personal  property  to 
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tlio  tr(!nsnr(!r  of  tlic  8tato  of  Goor^h,  or  Ins  authorlzorl  a^nnt,  u|>on  a 
(IcmiiTid  of  llu3  ,sarn(3  by  such  treasurer  or  ii<r('A\i  ;  or,  if  any  j)er.son  lir-re- 
toforc  liaving  lawfully  reeeivecl  money  or  [xjrsorial  j)i'()|)erty  belong! n<(  to 
the  State  of  Georgia,  and  still  tli(!  [)roj)(;rty  of  the  .Stat<3,  as  an  oflicer  of 
said  Stat(^,  or  oflierwlso,  shall,  a,f((T  (h.-niand  upon  hirn  l^y  the  treasurer 
of  thi)  Htate  of  (Georgia,  or  his  authorized  agent,  fail  to  [)ay  sai<l  money 
or  deliver  said  personal  property  to  said  tnjasurer  or  his  agent  within  ten 
days  after  such  demand,  such  person  so  refusing  shall  })e  guilty  of  a  fel- 
ony, and  shall  ])e  punished^  aft(T(;onvietion,  by  confinement  and  labor  in 
the  penitentiary  of  the  State  of  Georgia  for  a  time  n(;t  less  than  one  nor 
longer  than  two  years.  And  if  any  person  shall  hereafter  fraudulently, 
wrongfully  or  illegally  receive  any  money  or  personal  property  belong- 
ing to  the  State  of  Georgia,  and  shall  refuse  to  pay  over  sairl  money  or 
deliver  up  said  personal  property  to  the  treasurer  of  said  State,  or  his^  . 

authorized  agent,  upon  a  demand  of  the  same,  by  such  treasurer  or  his '72,' p'.  72. 
agent ;  or  if  any  person  shall  hereafter  lawfully  receive  money  or  per- 
sonal property  belonging  to  the  State  of  Georgia,  as  an  officer  of  said 
State  or  otherwise,  and  shall,  after  demand  upon  him  by  said  treasurer 
or  authorized  agent,  fail  to  pay  said  money  or  deliver  said  personal 
property  to  said  treasurer  or  his  authorized  agent,  the  same  being  still 
the  property  of  the  State,  within  ten  days  after  such  demand,  such  person 
so  refusing  shall  be  guilty  of  a  felony,  and  shall  be  punished,  after  con- 
viction, by  confinement  and  labor  in  the  penitentiary  of  said  State  for  a 
time  not  less  than  one  nor  more  than  two  years.]     (a.) 

§4426.  (4359.)  Bank  officers  violating  the  charter.  Any  president, 
director,  or  other  officer  of  any  chartered  bank  in  this  State,  who  shall 
violate,  or  be  concerned  in  violating  any  provision  of  the  charter  of  said 
bank,  shall  be  guilty  of  a  high  misdemeanor,  and  on  indictment  and  con- 
viction thereof,  shall  be  punished  by  imprisonment  and  labor  in  the  pen- 
itentiary for  any  term  not  less  than  one  year  nor  longer  than  ten  years. 

§4427.  (4360.)  Presumption  against  such  officers.  Every  president, 
director,  or  other  officer  of  any  chartered  bank  in  this  State,  shall  be 
deemed  to  possess  such  a  knowledge  of  the  affairs  of  the  corporation  as  to 
enable  him  to  determine  whether  any  act,  proceeding  or  omission,  is  a 
violation  of  the  charter.  And  every  president  and  director  who  shall  be 
present  at  a  meeting  when  such  violation  shall  happen,  shall  be  deemetl 
to  have  concurred  therein,  unless  he  shall  at  the  time  cause,  or  in  writing 
require,  his  dissent  therefrom  to  be  entered  at  large  on  the  minutes  of  the 
board.  And  every  president  and  director  not  present  at  any  meeting 
when  such  violation  shall  take  place,  shall,  nevertheless,  be  deemed  to 
liave  concurred  therein,  if  the  fiicfs  constituting  such  violation  appear  on 
the  books  of  the  corporation,  and  he  remain  a  director  for  three  months 
thereafter,  and  do  not  within  that  time  cause,  or  in  writing  require,  his 
dissent  from  such  illegal  proceedings  to  be  entered  at  large  on  the  nuin- 
utes  of  the  board. 

§4428.  (4361.)  Every  bank  insolvency  shall  he  deemed  fraudulent,  etc. 
Every  insolvency  of  a  chartered  bank,  or  refusal,  or  failure  to  redeem 
its  bills  on  demand,  either  with  specie  or  current  bank  bills  passing  at 
par  value,  shall  be  deemed  fraudulent,  and  the  president  and  directors 
may  be  severally  indicted  for  a  misdemeanor,  and  on  conviction  shall  be 
punished  by  imprisonment  and  labor  iii  the  penitentiary  for  any  time  not 
less  than  one  year,  nor  longer  than  ten  years  :  Frovided,  nevertheless,  that 
the  defendant  may  repel  the  presumption  of  fraud,  by  showing  that  the  . 
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aiihii*s  of  the  bank  have  been  fairly  and  legally  administered,  and  gen- 
erally with  tlie  s\nie  eare  and  diligence  tliat  agents  receiving  a  commis- 
sion for  their  v^^erv  ices  are  reqnired  and  bonnd  by  law  to  observe ;  and 
njHMi  snch  showing  the  jnry  shall  acqnit  (he  prisoner. 

§442^.1  (43G2.)  Certain  transfers,  cfc,  of  stock  fraiuhilcnt,  etc.  All 
conveyances,  assignments,  transfers  of  stock,  clfects,  or  other  contracts, 
made  by  any  bank  in  contemplation  of  insolvency,  or  after  insolvency, 
except  i'ov  the  benefit  of  all  the  creditors  and  stockholders  of  said  bank 
shall,  nnless  made  to  an  innocent  pnrchaser  for  a  vahiablc  consideration,' 
and  without  knowledge  or  notice  of  the  condition  of  said  bank,  be  fraud- 
ulent and  void.  And  the  president,  directors  and  other  officers  of  said 
bank,  or  any  of  them,  making  or  consenting  to  the  making  of  such  con- 
veyance, assignment,  transfer  or  contract,  whether  the  same  be  made  to 
an  innocent  pur(4iaser  or  any  other,  shall  severally  be  guilty  of  a  misde- 
meanor, and,  on  indictment  and  conviction  thereof,  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  any  time  not  less  than 
four  years  nor  longer  than  ten  years. 

§44:30.  (4363.)  Bank  offieer 8  purchasing  its  papers  at  discount  If  any 
president,  director,  officer,  or  agent  of  any  bank  shall,  by  himself  or 
agent,  or  in  any  other  manner,  cither  for  himself  or  for  the  bank,  directly 
or  indirectly  })urchase,  or  be  interested  in  the  purchase  of  any  bill,  or 
check,  or  other  evidence  of  debt  issued  by  the  said  bank,  for  a  less  sum 
than  shall  appear  then  due  on  the  face  thereof,  such  person  so  oflPending 
shall  be  guilty  of  a  misdemeanor,  and,  on  indictment  and  conviction 
thereof,  shall  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  any  time  not  less  than  four  years  nor  longer  than*  ten  years. 

§4431.  (4364.)  Declaring  fraudulent  dividends.  No  dividends  shall  be 
ma<le  by  any  bank,  except  from  the  net  profits  arising  from  the  business 
of  the  corjwration ;  and  if  any  president  and  directors  shall  declare  or 
]>ay  over  any  dividend  from  the  capital  stock,  or  any  other  funds  of  the 
bank,  except  the  net  profits  thereof,  such  president  and  directors  shall, 
severally,  be  guilty  of  a  misdemeanor,  and,  on  indictment  and  convic- 
tion thereof,  shall  be  punished  by  confinement  and  labor  in  the  peniten- 
tiary for  any  time  not  less  than  four  years  nor  longer  than  ten  years. 

§4432.  (4365.)  Purchasing  shares  with  capital  stock.  If  the  president 
and  directors  of  any  bank,  or  any  of  them,  shall  use  and  apply  any  part 
of  the  capital  stock  of  such  bank  to  the  purchase  of  shares  of  its  own 
stock,  such  president  and  directors  shall  be  guilty  of  a  misdemeanor,  and, 
on  indictment  and  conviction  thereof,  shall  be  punished  by  imprisonment 
and  labor  in  the  ])enitentiary  for  any  time  not  less  than  one  year  nor 
more  than  ten  years. 

§4433.  (4366.)  Unkmfvl  mining.  If  any  person  shall  dig,  or  take 
and  carry  away  from  the  land  of  another,  any  gold,  bullion,  silver,  or 
other  metallic  substan(;e,  with  intent  to  appro])riate  the  same  to  his  or  her 
*'^'J*m^^'^''^^'^  '-^^^'j  without  having  previously  obtained  permission  of  the  owner  of 
sucli  land  so  to  do,  he  or  she  shall  be  guilty  of  a  misdemeanor,  and,  u])on 
conviction,  shall  be  punished  [as  prescribed  in  section  4310  of  this 
Code.]     (a.) 

§4434.  (4367.)  Erecting  or  using  ma^chinery  to  p>rocure  gold.  If  any 
person  shall  erect  or  use  any  machinery  for  the  purpose  of  procuring  gold 
or  other  metals  from  the  land  of  another,  with  ir)t(.'nt  to  appro])riate  the 
same  to  his  or  her  own  use,  or  for  any  other  person  whatsoever,  wilhout 
the  permission  of  the  ow^ner  of  the  land  or  his  agent,  he  or  she  shall  be 
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guilty  of  a  liigli  niIs(l(^rrH!anor,  and,  upon  conviction,  nliall  be  punishcfl 
as  [)rcscriljc(l  in  .section  4ol0  of  this  Co(l<\ 

§44o5.  (43(j8.)  ICnihczzling  of  county  funds.  Any  county  treasurer  of* 
any  county  in  tliis  State,  who  shall  divert,  rnisa]>j)ly,  (;nibezzle,  (jr  conceal 
any  mon(;y  belonging  to  the  (Hxnity  of  which  he  is  sufJi  county  treasurer 
as  aforesaid,  with  intant  to  a])j)ro})rial(;  th(;  same;  to  his  own  use,  shall  be 
guilty  of  a  misdemeanor,  and,  u[)on  conviction,  shall  }>(',  jHjnisfjcd  with 
line  or  imprisonment  in  the  common  jail,  or  both,  at  the  discretion  of  the 
Court,  and  shall  moreover  be  removed  from  office;  and  on  the  trial  of 
such  defendant,  proof  of  his  having  fiiiled  or  refused  to  make  an  exhibit 
to  the  grand  jury  of  the  county  of  which  he  is  such  county  treasurer,  at 
the  Superior  Court  first  held  in  each  year  in  said  county,  (unless  pre- ^ /^yyjf  ^^^■''  ^' 
vented  by  providential  cause,)  a  full  and  complete  statement  of  the  county 
funds,  as  required  by  law,  received  by  him  during  the  preceding  year, 
shall  be  deemed  prima  facie  evidence  of  guilt,  and  throw  the  burden  of 
proof  upon  the  defendant.  The  prosecuting  officer,  on  the  trial  of  any 
indictment  founded  on  this  clause,  shall  not  be  required  to  identify  the 
money,  coin,  or  bank  bills,  or  other  property  misapplied,  embezzled,  or 
concealed;  but  in  all  cases,  an  allegation  that  any  sum  of  money  or  evi- 
dence of  debt  has  been  received  by  the  defendant,  belonging  to  the  county, 
and  that  he  fails  or  refuses  to  account  for  tlie  same,  if  proved,  shall  author- 
ize a  conviction,  unless  the  defendant  shall  set  up  and  sustain  a  valid  and 
legal  defense  to  the  charge. 

§4436.  (4369.)  Fraudulent  levies  on  j)ro][)erty.     Any  person  who  shall 
fraudulently  cause  any  process,  attachment,  distress,  or  execution,  to  be 
levied  on  any  estrayed  animal,  or  any  lot  or  lots  of  land,  or  other  property, 
knowing  the  same  not  to  be  subject  to  such  process  or  writ,  shall  be  Act  of  1837.  c. 
guilty  of  a  misdemeanor,  and,  on  conviction,  for  the  first  offense,  shall  be(%  ActsoflS65- 
[punished  as  prescribed  in  section  4310  of  this  Code ;]  (a)  and  on  any  '^'  p-  ^^• 
subsequent  conviction  shall  be  sentenced  to  labor  in  the  penitentiary  not 
less  than  two  nor  longer  than  four  years. 

§4437.  (4370.)  Intruding  on  railroad  trades.     Any  person  intruding 
unlawfully  upon  the  constructed  track  of  any  chartered  railroad  company  ^^^  ^f  iss:  c. 
of  this  State,  or  the  State  railroad,  contrary  to  the  will  of  the  company  or  p-  -■^^• 
superintendent,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
[shall  be  punished  as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4438.  (4371.)  Destroying,  injuring  or  obstructing  railroads.  If  any 
person  shall  w^illfully  and  maliciously  destroy,  or  in  any  manner  hurt, 
damage,  injure,  or  obstruct,  or  shall  willfully  and  maliciously  cause,  or 
aid  and  assist,  or  counsel  or  advise  any  other  person  or  persons  to  destroy, 
or  in  any  manner  to  hurt,  damage,  or  injure,  or  obstruct  any  such  rail- 
rcflad,  or  any  branch  thereof,  or  any  bridge  connected  therewith,  or  any  -^^12^  ^^^'''  ^• 
vehicle,  edifice,  right  or  privilege  granted  by  charter,  and  constructed  for 
use  under  authority  thereof;  or  if  an  unauthorized  person  or  persons  shall 
turn,  move,  or  in  any  manner  interfere  or  meddle  with  any  gate,  switch, 
sideling,  or  other  appurtenances  to  any  such  railroad,  such  person  so 
Oilending  shall  be  guilty  of  felony  ;  and  on  conviction,  shall  be  imprisoned 
in  the  penitentiary  not  less  than  four  nor  longer  than  eight  years.  If 
death  ensues  from  such  act,  to  any  person,  the  otiender  shall  be  guilty  of 
murder,  and  punished  accordingly.  This  penalty  shall  in  no  ease  inter- 
fere with  the  oifender's  liability  to  civil  damages. 

§4439.  (4372.)  Interference   iciih    magnetic   telegraph   companies.     If  Act  of  is4T,  a. 
any  person  shall  willfully  dcstrov,  damage,  or  in  anv  wav  injure  the ''* '"^"'* 
51 
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posts,  TiA'iros,  or  fixtures  of  any  mngnctic  telegraph  companv  in  this  State, 
,^»JAct3of  isiw  ho  shall  be  guilty  of  a  niisdenieanor,  and  on  eonvietion,  shall  be  punished 
,p. -oo.        |-_^^  preseribed  in  seetion  4310  of  this  Code.]     (a.) 

§4440.  (4373.)  What  acts  deemed  trespass.  [The  following  shall  be 
deemed  and  lield  to  be  trespass,  and  indietable,  to-wit : 

(1^  \ct«  fi<o^)       ^'   -^^^^^'^^'^1^^'^^^   eutting  or  felling  of  any  wood,  timber,  or  shade  tree, 
p.  14(>.*      "'''  [or  any  ehestnut  tree  or  trees,]  (a.)  upon  the  land,  enclosed  or  uninclosed, 
of  another,  without  the  eonsent  of  the  owner. 

2.  The  taking  and  carrying  away,  or  attempting  to  take  and  carry 
away,  any  timber,  wood,  rails,  fruit,  vegetables,  corn,  cotton,  or  any  other 
article,  thing,  produce,  or  property  of  any  value  whatever,  from  the  land, 
enclosed  or  unenclosed,  of  another,  without  the  eonsent  of  the  owner. 

3.  The  pulling  down  or  removing  any  fence,  paling,  or  enclosure  of 
another,  without  the  consent  of  the  owner. 

4.  The  squatting  or  settling  upon  the  land,  enclosed  or  unenclosed, 
of  another,  whether  public  or  private,  with  no  bona  fide  claim  or  color 
of  title,  and  without  the  consent  of  the  owner  :  Provided,  the  intruder 
shall  not  remove  oif  the  land  after  ten  days'  notice;  and  provided  fwr- 
ther,  that  this  paragraph  shall  not  a})ply  to  wayfarers  who  shall  camp 
for  a  night,  or  in  case  of  providential  detention,  for  a  longer  time,  on 
unenclosed  land. 

Any  person  committing  any  of  the  acts  of  trespass  specified  in  this 
section,  shall  be  held  and  deemed  guilty  of  a  misdemeanor,  and  subject 
(b^  Acts  of  ise5- to  indictment  in  any  Court  having  jurisdiction  thereof,  and  upon  con- 
'6o,  pp.  23.,23S.  ^,j^|.Jqj^  shall  be  punished  [as  prescribed  in  section  4310  of  this  Code.](b.) 
[When  any  person,  in  violation  of  the  first  division  of  this  section,  shall 
cut  or  fell  any  ehestnut  tree  or  trees  upon  the  lands,  enclosed  or  unen- 
closed, of  another,  without  the  consent  of  the  owner,  it  shall  be  the  duty 
of  the  grand  juries  in  the  several  counties  of  this  State  to  make  special 
presentment  of  all  such  offenses  coming  to  their  knowledge,  in  which 
no  informer  has  appeared,  and  it  shall  be  lawful  for  any  person  to  pros- 
ecute such  offenders,  whether  such  person  is  the  owner  of  the   land 
trespassed  upon  or  not,  and  the  informer  in  such  cases  shall  be  enti- 
tled to  one-half  the  fine  which  may  be  imposed  and  collected  for  a  viola- 
0))Act3ofi869,  tion  of  this  section.     Upon  the  trial  of  the  issue  found  in  the  bill  of 
^'     '  indictment  for  violation  of  this  section,  as  to  chestnut  trees,  the  burden 

of  jiroof  shall  be  upon  the  defendant,  to  show  the  right  or  authority 
under  and  by  which  he  committed  the  act,  where  the  defendant  was  not 
in  actual  possession  of  the  land  when  the  trespass  was  alleged  to  have 
])een  committed.]     (b.) 

§4441.  (4374.)  Illegcd  hunting.  [It  shall  not  be  lawful  for  any  per- 
son to  hunt  with  dogs,  fire-arms,  or  other  implements,  in  or  through  any 
enclosed  lands,  fields,  walks,  or  pastures,  wherein  or  whereon  sheep  are 
kept  or  confined,  without  the  consent  of  the  owner  thereof;  and  for  every 
violation  of  the  provisions  of  this  section,  the  person  so  offending  shall 
be  deemed  and  held  guilty  of  trespass  and  misdemeanor,  and  subject  to 
Ij^'j^l*-''^^^' indictment  in  any  Court  having  jurisdiction  thereof,  and  upon  convic- 
tion, shall  be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the  Court; 
the  fine  not  to  exceed  fifty  dollars — the  imprisonment  not  to  exceed  thirty 
days  for  each  offense.]     (c.) 
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44I'J.  Offieinl  certificates,  etc* 

-liiS.  C(»uutcrf'eit:inK  coin. 

441-k  liiiiik  notes. 

4445.  Biink  chocrk  or  draft. 

444().,  7\ltcrinfr  biin!<  note* 

4447.  Knowinirly  uttering. 

4448.  Posseasiriff  to  pass. 

4449.  Possespinfr  inrplemcnts. 

4450.  Forging  notes,  bills,  etc. 


Seotion. 
4VA.  Any  other  writincr. 
4452.  ForK(!(l  |)ul»lie  ycal. 
445.'5.  IJsint,'  fiftitiouH  if.nnc. 

4454.  I'ersoriatinfr  ar)olIu;r. 

4455.  liiiyinK  lUMJer  fal,-(-  letters,  etc, 
4i5f^;.  Ismain;;,  etc.,  unlawful  curren'-y 

4457.  Eacii  Itill— new  offenae, 

4458.  Duty  of  (frand  jury. 
44-69.  Disposition  of  tine. 


§4442.  (4375.)  Forging  any  official  certijicatcsy  etc.  If  any  person  or 
persons  sliall  fklscly  and  fraiidulently  make,  forge,  alter,  or  counterfeit, 
or  cause  or  j^rociire  to  be  falsely  and  fraudulently  made,  forced,  altere<l, 
or  counterfeited,  or  willingly  aid  or  assist  in  falsely  and  fraudulently 
making,  forging,  altering,  or  counterfeiting  any  audited  certificate  or 
other  certificate  issued  or  purporting  to  have  been  issued  by  the  Auditor 
General,  or  other  officer  authorized  to  issue  the  same,  or  any  order  or 
warrant  issued  or  purporting  to  have  been  issued  by  the  Governor,  or 
the  President  of  the  Senate,  or  Speaker  of  the  House  of  Hepresentatives 
of  the  General  Assembly  of  this  State,  or  by  any  officer  of  the  Govern- 
ment, or  authorized  person,  on  the  treasury  of  said  State,  for  any  money 
or  other  thing,  or  any  warrant  for  land  issued  or  purporting  to  have  been 
issued  by  the  Judge  of  any  land  Court,  or  by  any  other  tribunal,  officer 
or  person,  authorized  to  do  so,  within  this  State ;  or  any  certificate,  draft, 
warrant,  or  order,  from  any  of  the  public  officers  of  this  State,  issued  or 
purporting  to  have  been  issued  under  or  by  virtue  of  an  act  or  resolution 
of  the  General  Assembly  of  this  State ;  or  any  certificate,  draft,  order, 
or  warrant,  issued  or  purporting  to  have  been  issued  by  any  Court, 
officer,  or  person  authorized  to  draw  on  the  treasury  of  this  State,  or  for 
public  money,  v/herever  the  same  may  be  deposited,  or  any  deed,  w'ill, 
testament,  bond,  writing  obligatory,  bill  of  exchange,  promissory  note, 
or  order  for  money,  or  goods,  or  other  things  of  value,  or  any  acquittance 
or  receipt,  or  any  indorsement  or  assignment  of  any  bond,  writing  oblig- 
atory, bill  of  exchange,  promissory  note,  or  order  for  money  or  goods,  or 
other  thing  or  things  of  value,  with  intent  to  defraud  the  said  State, 
public  officer  or  officers.  Courts,  or  any  persons  authorized,  or  any  person 
or  persons  whatever,  or  shall  utter  or  publish  as  true  any  false,  fraudu- 
lent, forged,  altered  or  counterfeited  audited  certificate,  Governor's, 
President's,  Speaker's,  public  officer's.  Court's,  or  other  duly  authorized 
person's  certificate,  draft,  warrant,  or  order,  so  as  aforesaid  issued,  or 
purporting  to  have  been  issued,  or  any  deed,  will,  testament,  bond, 
waiting  obligatory,  bill  of  exchange,  promissory  note,  or  order  for  money, 
or  goods,  or  other  thing  or  things  of  value ;  or  any  acquittance  or  receipt 
for  money  or  goods,  or  other  thing  or  things  of  value  ;  or  any  indorse- 
ment or  assignment  of  any  bond,  writing  obligatory,  bill  of  exchange, 
promissory  note,  or  order  for  money  or  goods,  or  other  thing  or  things 
of  value,  with  intent  to  defraud  the  said  State,  public  officers,  Courts,  or 
persons  authorized  as  aforesaid,  or  any  other  person  or  persons  whatso- 
ever, knowing  the  same  to  be  so  falsely  and  fraudulently  made,  forged, 
altered,  or  counterfeited ;  every  such  person  so  offending,  and  being 
thereof  lawfully  convicted,  shall  be  punished  by  imprisonment  and  labor 
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in  the  pcnitontiarv  for  any  time  not  less  than  four  years,  nor  longer  than 
ten  veal's. 

It  is  not  necessary  that  tho  person  avIvosc  name  is  forged  have  goods  in  the  hands  of  the  drawee: 
11  Ga..  yj. 

^4443.  (437().)  Countcrfeifing  or  h-uowinfjii/  uffcrinq  counicrfeit  coifis — 
j)cnifcufi<n'i/  four  to  fen  i/cars.  If  any  })erson  sluill  falsely  and  fraudu- 
lently make,  forge  or  eounterfeit,  or  be  eoneerned  in  the  false  and  fraud- 
ulent making,  ibrging  and  eounterfeiting  of  any  gold,  silver,  or  eopper 
eoin.  Avhieh  now  is  or  shall  be  passing,  or  in  circulation  within  this  State  ; 
or  shall  ialsely  and  fraudulently  make,  or  be  concerned  in  the  false  and 
fraudulent  making  of  any  base  coin  of  the  likeness  or  similitude  of  any 
gold,  silver,  or  copper  coin,  which  now  is,  or  shall  be  passing,  or  in  cir- 
culation in  this  State;  or  shall  falsely  and  fraudulently  utter,  publish, 
})ay,  or  tender  in  payment  any  such  counterfeit  and  forged  coin  of  gold, 
silver,  or  copper,  or  any  base  coin,  knowing  the  same  to  be  forged,  or 
counterfeited,  or  base,  or  shall  aid  or  abet,  counsel  or  command  the  per- 
])etration  of  either  of  the  said  crimes,  such  person  shall,  on  conviction, 
be  j)unished  by  imprisonment  and  labor  in  the  penitentiary  for  any  time 
not  less  than  four  years  nor  longer  than  ten  years. 

Have  the  States  any  jurisdiction  over  offenses  against  the  coin:  4  (ra.,  136.  What  evi- 
dence will  sustain  indictnieat  tor  passing  "counterfeit  gold  coin  in  payment  to  A:"  Jb.  What 
indictment  sufficient:  6  (la.,  503. 

§4444.  (4377.)  Counterfeiting  bank  notes — penitentiary  four  to  ten 
years.  If  any  person  shall  falsely  and  fraudulently  make,  sign,  or  print, 
or  be  concerned  in  the  flilse and  fraudulent  making,  signing  or  printing  of 
any  counterfeit  note  or  bill  of  imy  bank  of  this  State,  or  the  note  or  bill 
of  any  incorporated  bank,  v/hose  notes  or  bills  are  in  circulation  in  this 
State,  or  falsely  and  fraudulently  cause,  or  procure  the  sanije  to  be  done, 
such  person  so  offending  shall,  on  convection,  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary  for  any  time  not  less  than  four  years 
nor  longer  than  ten  years. 

§4445.  (4378.)  Bank  check  or  draft.  If  any  person  shall  falsely  and 
fraudulently  make,  sign,  or  print,  or  be  concerned  in  the  false  and  fraud- 
ulent making,  signing,  or  printing  of  any  check  or  draft  upon  any  bank 
of  this  State,  or  bank  as  aforesaid,  or  falsely  or  fraudulently  procure  the 
same  to  be  done,  such  person  so  offending  shall,  on  conviction,  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not  less 
than  three  years  nor  longer  than  seven  years. 

§4446.  (4379.)  Alteration  of  bank  notes,  etc. — penitentiary  three  to  ten 
years.  If  any  ])erson  shall  falsely  and  fraudulently  alter,  or  be  concerned 
in  the  false  and  fraudulent  alteration  of  any  genuine  note,  bill,  check,  or 
draft  of,  or  on  any  bank  as  aforesaid ;  or  falsely  and  fraudulently  cause  or 
j)rocure  the  same  to  be  done,  such  person  so  offending  shall,  on  convic- 
tion, be  punished  by  imr)risonment  and  labor  in  the  penitentiary  for  any 
time  not  less  than  three  years  nor  longer  than  ten  years. 

Bank  bill  alleged  to  have  been  raised  or  altered  must  be  alleged  and  proven  to  be  genuine  :  33 
(hi.,  225. 

§4447.  (4380.)  Knovjinfjly  uttering  or  passing  them.  If  any  person 
shall  falsely  and  fraudulently  pass,  pay,  or  tender  in  payment,  utter  or 
])ublish  any  false,  forg(id,  counterfeit  or  altered  note,  bill,  check,  or  draft, 
as  aforesaid,  knowing  the  same  to  have  been  falsely  and  fraudulently 
fo^ed,  counterfeited,  or  altered,  such  person  so  offending  shall,  on  con- 
viction, be  punished  by  imprisonment  and  labor  in  the  penitentiary  for 
any  time  not  less  than  two  years  nor  longer  than  ten  years. 
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§4448.  (4381.)  Possrsfiinr/j  intendirif/ to  prrw  Ihrrii.  If  any  porson  f-h,ill 
have  ill  his  or  her  posscjsslon  any  such  iiil,s<;,  i'ov^cA,  (:oimter-l(;it,  or  alt<;r(;(l 
note  or  notes,  hill  or  l>ills,  (h'aft  or  drafts,  eheek  or  eheeks,  with  inten- 
tion fraudulently  to  [)ass  the  same,  sueli  person  so  offending  shall,  on  eon- 
vietion,  be  punished  by  inij)risonment  and  labor  in  the  p(!riitentiary  foi* 
any  time  not  hsss  than  two  years  nor  longer  than  ten  yc-ars. 

§4449.  (4382.)  PosHeMmfj  types,  paper ,  eta.,  intending  to  c/junierjeit. 
If  any  person  shall  have  in  his  or  her  pr)ssession  any  })ard<  [)ap(T,  types, 
plates  or  machinery,  for  the  ])nrpose  of  fidsely  or  fhuidnlently  forging 
andeounterieitingany  notes,  bills,  cheeks  or  drafts  as  aforesaid,  such  j>erson 
so  offending  sliall,  on  conviction,  be  })unished  by  imprisonment  in  the  j>en- 
itentiary  for  any  time  not  less  than  four  years  nor  longer  tlian  ten  years. 

§4450.  (4383.)  Forging  or  uttering  certain  bills,  etc.  li'  any  jjerson 
shall  falsely  and  fraudulently  make,  forge,  counterfeit,  or  alter  any  note, 
bill,  draft  or  check  of  or  on  any  person,  body  corporate,  company,  or 
mercantile  house  or  firm,  or  purporting  so  to  be;  or  fraudulently  and 
fidsely  utter,  publish,  pass,  pay,  or  tender  the  same  in  ])ayment,  or 
demand  payment  of  the  same,  knowing  the  said  bill,  note,  draft  or  cheek 
to  Jdg  forged  and  counterfeited,  or  falsely  and  fraudulently  altered,  such 
person  so  offending  shall,  on  conviction,  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  any  time  not  less  than  two  nor  longer 
than  ten  years. 

§4451.  (4384.)  Forging  any  other  loritlng.  If  any  person  shall  fraud- 
ulently make,  sign,  forge,  counterfeit,  or  alter,  or  be  concerned  in  the  fraud- 
ulent making,  signing,  forging,  counterfeiting  or  altering  any  other  writing 
not  herein  provided  for,  with  intent  to  defraud  any  person  or  persons, 
bank  or  other  corporate  body,  or  shall  fraudulently  cause  or  procure  the 
same  to  be  done,  such  person  so  offending  shall,  on  conviction,  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not  less 
than  t^yo  years  nor  longer  than  five  years. 

§4452.  (4385.)  Forging  or  using  forged  public  seals.  If  any  person 
shall  falsely  and  fraudulently  forge  or  counterfeit,  or  be  concerned  in 
forging  and  counterfeiting  the  great  seal  of  this  State,  or  any  seal  used 
for  government  purposes,  the  public  and  common  seal  of  any  Court,  office, 
county,  or  corporation,  or  any  other  seal  authorized  by  law,  or  shall  falsely 
and  fraudulently  cause  or  procure  the  same  to  be  forged  and  counterfeited, 
or  shall  falsely,  fraudulently,  and  knowingly  impress,  or  cause  to  be 
impressed,  any  instrument  whatever,  whether  the  sanje  be  written  or 
printed,  or  partly  written  and  partly  printed,  with  such  forged  and  coun- 
terfeit seal,  or  shall  falsely,  fraudulently,  and  knowingly  annex  or  affix, 
or  cause  to  be  annexed  or  affixed  to  any  such  instrument,  such  forged  and 
counterfeit  seal,  or  shall  falsely  and  fraudulently  utter  or  publish  any 
instrument  or  writing  whatever,  impressed  with  such  forged  and  coun- 
terfeit seal,  knowing  the  same  to  be  forged  and  counterfeit,  such  person 
so  offending  shall  be  punished  by  imprisonment  and  labor  in  the  peni- 
tentiary for  any  time  not  less  than  two  years  nor  longer  than  ten  years. 

§4453.  (4386.)  Using  fiGtlfioits  names.  Any  person  who  shall  draw 
or  make  a  bill  of  exchange,  due  bill,  or  promissory  note,  or  indorse  or 
accept  the  same  in  a  fictitious  name,  shall  be  guilty  of  forgery,  and,  on 
conviction,  be  punished  by  imprisonment  and  labor  in  the  penitentiary, 
for  any  time  not  less  than  two  years  nor  longer  than  seven  years. 

Under  this  section  it  is  not  necessarj'  that  the  indictment  allege  that  the  act  ^vas  done  ■with 
intent  to  defraud:   17(xa.,  459. 
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§4454.  (4387.)  PersoHiting  another.  If  any  person  shall  put  Iiis 
own  name  to  any  instrument,  representing  himself  to  be  a  diilereiit  per- 
son ot'  th:it  name,  sueh  person  shall  be  guilty  of  forgery,  and,  on  eonvie- 
tion,  shall  Iv  ])nnished  by  imprisonment  and  labor  in  the  penitentiary 
for  any  time  not  less  than  two  years  nor  more  than  seven  years. 

§4-4.)5.  (4388.)  Obtaining  goodsy  etc.,  on  false  writings.  If  any  per- 
son shall  designedly,  by  color  of  any  counterfeit  letter  or  writing,  made 
in  any  other  person's  name,  or  fictitious  name,  obtain  from  any  person 
money,  goods,  chattels,  or  other  valuable  thing,  w^ith  intent  to  defraud 
any  person,  mercantile  house,  or  body  cor(>orate,  or  company  of  the  same, 
such  person  so  olfending  shall,  on  conviction,  be  punished  by  imprison- 
ment and  labor  in  the  penitentiary,  for  any  time  not  less  than  two  nor 
longer  than  seven  years. 

?^U42  and  4450.  and'  this  section,  will  perhaps  each  applj'  to  the  cnse  of  obtaining  goods  by  a 
forsred  note;  where  an  indictment  was  founded  on  this  section,  as  it  was  the  latest  and  the  pun- 
ishment it  prescribes  the  lightest,  it  at  least  was  operative :  29  Ga.,  127. 

§4456.  (4389.)    Unauthorized  issue  of  currency.     Any  person  or  per- 
sons, body  corporate  or  politic,  who  may  hereafter  make,  issue,  circulate. 
Act  of  1S41.  c.  pay,  or  tender  in  payment  (not  being  an  innocent  holder  thereof,)  any 
isiU'c.  p.^^Issf  check,  order,  draft,  or  bill  for  the  payment  of  money,  or  other  thing 
Act  of  1851-02,  ha  vine:  the  form  or  similitude  of  a  bank  note,  and  intended  to  be  used 

u.  25.  V  .  . 

(aiActsofisG5-aiid  circulated  as  money,  or  circulating  medium,  except  such  banking 

'^'^'     '        institiuions  and  corporations  as  by  law  are  authorized  to  issue  notes  or 

*  bills  for  circulation,  shall  be  liable  to  indictment,  as  for  a  misdemeanor, 

and,  on  conviction,  shall  be  punished  as  prescribed  in  section  4310  of 

this  Code. 

§4457.  (4390.)  Each  bill  a  neiv  offense.     The  making  or  issuing  each 
check,  order,  draft,  or  bill  for  the  payment  of  money,  or  other  thing 
having  the  similitude  of  money,  as  above,  shall  be  considered 'and  held  as 
Act  of  1S41,  C.  a  separate  and  distinct  offense ;  and  if  done  by  any  corporation  or  body 
^'    "  politic,  the  officer  or  member  of  the  same  signing  the  said  check,  order, 

bill,  or  other  thing  having  the  similitude  of  money,  or  intended  to  be 
used  as  money,  shall  be  liable  to  prosecution  and  conviction. 

§4458.  (4391.)  Duty  of  Judge  and  jury.  It  shall  be  the  duty  of  every 
grand  jury  to  notice  and  present  all  violations  of  the  foregoing  provisions 
as  to  unauthorized  currency,  and  of  the  presiding  Judges  of  the  Superior 
Courts,  whenever  necessary,  to  give  the  same  in  special  charge. 

§4459.  (4392.)  Disposition  of  fine.     In  all  cases  of  conviction  for  vio- 
lation of  secti(jni?  4456  and  4457,  one-half  of  the  fine  shall  be  paid  to  the 
Act_^of  18.d1-'52,  prosecutor,  if  there  be  one,  and  the  other  half  to  the  educational  fund  of 
the  county. 

The  forjrirg  and  altering  of  an  instrument  being  offenses  of  the  same  nature  and  differing  only 
in  degree  may  be  included  in  the  same  count  in  the  indictment  and  tried  at  the  same  time  :  11  Ga., 
'.yj..  L'pon  an  in(li';ti;i(;nt  for  forgery,  it  is  compcjtent  to  prove  tha.t  the  writing  was  passed  for  the 
purpose  of  e-t:ibliHl)ing  the  intent:  Jh.  To  complete  the  otfense  of  uttering  a  forged  paper,  it 
must  be  publir^lied '"<</•)(/?  when  the  party  knows  it  to  be  fraudulent  and  with  intent  to  injure 
pomeone;  2S  (rn..  %7.  If  there  are  two  persons  of  the  same  name  and  one  of  them  signs  that 
name  to  notes  with  the  intention  that  the  notes  may  be  used  in  trade  as  the  notes  of  the  other,  it 
is  forgery  :  20  Ga.,  127.  ^^4442,  4450  and  4455  each  apply  to  the  case  of  obtaining  goods  by  a  forged 
note :  JO. 
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EIGMTII  DIVISION. 

CRIMES  AND  OFFENSES  AOAINST  TilE  JMJBLIC  JL'STICE. 


Section. 

Siarrrov. 

um. 

Perjury. 

41H7. 

]{,(!fuHin(?  pcnitentwiry  pnaoners. 

44ol. 

]*iini.slirnont. 

4188. 

JleeeivinK  stolen  good.s. 

44()2. 

P'iil.sc  swiiJiring. 

448!). 

J'rincipal  e.-JCJiijing. 

4463. 

Piniishinent. 

44!)(). 

AccesHories  ;iftr-r  the  fact. 

4464. 

ii^uhorniition. 

44!)]. 

Compounding  feloni<;.'^. 

4465. 

Puiii8hmcnt._ 

44!)2. 

Com f)Oiin ding  tienalties. 

446(). 

Disqiuilificihtion. 

44<):5. 

(yonspiracy  to  defniud  the  State. 

4467. 

Verdicts  void. 

4.1!)4. 

ConspirMcy  by  oilicers. 

4468. 

Cnusinpc  death. 

44<)5. 

]}y  legislators. 

4469. 

Bribery. 

44!)(). 

Conspiracy— when  complete. 

4479. 

Punishment. 

4497. 

Conspirncies. 

4471. 

Altering?  public  documents. 

44!»8. 

Interfering  with  apprentices. 

4472. 

Sale  of  offices. 

4499. 

Who  may  testify. 

4473. 

Cruelty  in  j  nil  or. 

45f)0. 

Ilhsgal  employment  of  servants. 

4474. 

Detiilning  records. 

4501. 

Biirratry. 

4475. 

Personating  in  bnil. 

4502. 

Punishment. 

4476. 

Obstructing  process. 

4503. 

Embracery. 

4477. 

Assaults  colore  officie. 

4504. 

Malpractice  by  Justice  of  the  Peace, 

4478. 

Rescue. 

4505. 

Dockets,  how  kept. 

4479. 

Punishment  in  criminal  cases. 

4500. 

Threatening  letters. 

4480. 

In  civil  cases. 

4507. 

Extortion. 

4481. 

Attempt  to  rescue. 

4508. 

Punishment. 

4482. 

Aiding  to  escape. 

4509. 

Other  offenses. 

4483. 

From  custody. 

4510. 

Mutiny. 

4484. 

From  penitentiary. 

4511. 

InstigJiting  mutiny. 

4485. 

Voluntary  escape. 

4512. 

Receiving  stolen  goods  from  negroes 

4486.  Refusing  to  receive  prisoner. 

§4460.  (4393.)   Perjury  defined.     Perjury  shall  consist  in  willfully, 
knowingly,  absolutely  and  falsely  swearing,  either  with  or  without  laying 
the  hand  on  the  Holy  Evangelist  of  Almighty  God,  or  affirming  in  a  mat-  §1471. 
ter  material  to  the  issue  or  point  in  question,  in  some  judicial  proceeding, 
by  a  person  to  whom  a  lawful  oath  or  affirmation  is  administered. 

AVhere  a  witness  sw^ears  that  he  has  seen  the  instrument  presented  to  him  before,  and  was 
present  vehen  the  same  was  executed;  if  the  contrary  be  true,  he  may  be  convicted  of:  16  Ga., 
384.  What  was  "  material  to  the  issue  "  in  this  case :  31  Ga.,  676.  On  the  provision  in  section  3591, 
for  setting  aside  judgments  obtained  by :  25  Ga.,  671;  30  Ga.,  300.  See,  also,  Flemister  rs.  State, 
January  term,  1873. 

§4461.  (4394.)  Punishment  Any  person  who  shall  commit  the  crime 
of  perjury  shall  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  any  time  not  less  than  four  years  nor  longer  than  ten  years. 

§4462.  (4395.)  False  swearing  defined.  False  swearing  shall  consist 
in  willfully,  knowingly,  absolutely  and  falsely  swearing,  either  with  or 
without  laying  the  hand  on  the  Holy  Evangelist  of  Almighty  God,  or 
affirming  in  any  matter  or  thing  (other  than  a  judicial  proceeding,)  by  a 
person  to  whom  a  lawful  oath  or  affirmation  is  administered. 

§4463.  (4396.)  Penitentiary  three  to  ten  years.  Any  person  who  shall 
commit  the  crime  of  false  sw^earing  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  any  time  not  less  than  three  years  nor 
longer  than  ten  years. 

§4464.  (4397.)  Subornation.  Subornation  of  perjury  and  false  swear- 
ing shall  consist  in  procuring  another  person  to  commit  the  crime  of 
perjury  or  false  s^vearing. 

§4465.  (4398.)  Penitentiary  three  to  ten  years.  Any  person  who  sliall 
commit  the  crime  of  subornation  of  perjury,  or  false  swearing,  shall  be 
punished  by  confinement  and  labor  in  the  penitentiary  for  any  time  not 
less  than  three  years  nor  longer  than  ten  years. 

§4466.  (4399.)  Disqualified  as  a  idtness.  Any  pei'son  who  shall  be 
lawfully  convicted  of  either  of  the  crimes  mentioned  and  defined  in  sec- 
tions 4460,  4462,  and  4464  of  this  Code,  shall,  in  addition  to  the  pun- 
ishment prescribed  in  sections  446,1,  4463,  and  4465  of  this  Code,  be 
forever  thereafter  disqualified  from  being  a  witness  in  any  controversy. 


?S.q«: 
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Crimes  and  oftenses  against  the  pitblic  justice. 


54467.  (4400.')  Verdicts,  dc,  obknuedbij  perjuri/  set  aside.  Any  ver- 
dict. 01*  jiulgniont.  rulo  or  order  of  Court,  which  may  ha.ve  been  obtained 
ov  entoiwl  np,  shall  be  set  aside  and  be  .of  no  etfeet,  if  it  sliall  appear 
thai  the  same  was  obtained  or  entered  np  in  consequence  of  willful  and 
corrupt  perjury,  and  it  shall  be  the  duty  of  the  Court  in  which  such  ver- 
dict, judgment,  rule  or  order  may  have  been  obtained  and  entered  up,  to 
cause  the  same  to  be  set  aside,  upon  motion  and  notice  to  the  adverse 
]">arty  ;  but  it  shall  not  be  lawful  for  the  said  Court  to  do  so,  unless  the 
])ei'son  charged  with  said  perjury  shall  have  been  thereof  duly  convicted, 
and  unless  it  sliall  appear  to  the  said  Court  that  the  said  verdict,  judg- 
ment, rule  or  order  could  not  have  been  obtained  or  entered  up  without 
the  evidence  of  such  perjured  person — saving  always  to  third  persons, 
innocent  of  such  jierjuiy,  the  right  which  they  may  have  lawfully 
acquired  under  such  verdict,  judgment,  rule  or  order,  before  the  same 
shall  have  been  actually  vacated  and  set  aside. 

§4468.  (4401.)  False  untness  causing  death,  etc.,  to  suffer  death.  If  any 
person,  by  willful  and  corrupt  perjury,  shall  take  away  the  life  of  another, 
or,  by  such  willful  and  corrupt  perjury,  convict  another  of  any  oifense 
which,  by  this  Code,  is  punishable  with  death  or  perpetual  imprisonment, 
such  j^erson  shall  be  punished  with  death  or  perpetual  imprisonment. 

§4469.  (4402.)  Bribcri/  defined.  Bribery  is  the  giving  or  receiving 
any  undue  reward  to  influence  the  behavior  of  the  person  receiving  such 
reward  in  the  discharge  of  his  duty,  in  any  office  of  government  or  of 
justice. 

§4470.  (4403.)  Punishment  of  bribery.  If  any  person  shall  directly 
or  indirectly  give,  or  offer  to  give  any  money,  goods,  or  other  bribe,  pres- 
ent, or  reward ;  or  give  or  make  any  promise,  contract  or  agreement  for 
the  payment,  delivery  or  alienation  of  any  money,  goods,  lands,  or  other 
bribe ;  or  use  any  promises,  threats,  persuasions,  or  other  like  sinister, 
unflxir,  or  fraudulent  practices,  in  order  to  obtain  or  influence  the  opinion, 
(t}  Act?  of  18G5- judgment,  decree,  or  behavior  of  any  member  of  the  General  Assembly, 
'  ^*  "'^'  or  any  officer  of  this  State,  Judge,  Justice,  referee,  or  arbitrator,  in  any 
discussion,  debate,  action,  suit,  complaint,  indictment,  controversy,  mat- 
ter, or  cause  depending,  or  which  shall  depend  before  him  or  them,,  such 
person  shall,  on  conviction,  be  punished  [as  prescribed  in  section  4310 
of  this  Code.]  (a.)  And  the  member  of  the  General  Assembly,  or  officer. 
Judge,  Justice,  referee,  or  arbitrator,  who  shall  accept  or  receive  such 
bribe,  shall,  on  conviction,  be  punished  [as  prescribed  in  section  4310  of 
this  Code.]     (a.) 

§4471.  (4404.)  Stealing  or  altering  jmblic  documents.  If  any  Judge, 
Justice,  Mayor,  Alderman,  Clerk,  Sheriff,  Coroner,  or  other  public  officer, 
or  any  other  person  whatsoever,  shall  steal,  embezzle,  alter,  corrupt, 
withdraw,  falsify,  or  avoid  any  record,  process,  charter,  gift,  grant,  con- 
veyance, or  contract;  or  shall  knowingly  and  willingly  take  ofl',  dis- 
charge, or  conceal  any  issue,  forfeited  recognizance,  or  other  forfeiture  ; 
or  shall  forge,  deface,  or  falsify  any  document  or  instrument  recorded,  or 
any  registry,  acknowledgment,  or  certificate;  or  shall  alter,  deface,  or 
filsif^v  any  minute,  document,  book,  or  any  proceeding  whatever,  of  or 
belonging  to  any  public  office  within  this  State ;  or  if  any  person  shall 
cause  or  procure  any  of  the  offenses  aforesaid  to  be  committed,  or  be  in 
anywnse  concerned  therein,  the  person  so  offending  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  any  time  not  less  than 
two  years,  nor  longer  than  ten  years. 
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Crirruj.s  and  ort'tinHCH  atjiiiriHt,  tli';  i»u>^lic  juatice. 


§4472.  Penalt'i/ for  f^d/lnf/  offlr/'.^,  or  drmdnif/  '[yrofifsfJirrr'of.  pit  phall 
not  }>c  lawful  ibr  any  person  or  pcrsoriH  wfio  liav(;  been,  or  may  hcscMWcv 
be  elected  to  any  offic^e  in  this  State,  to  s(;ll  oi-  i\\r\\\  out  any  office  to 
whicii  tliey  have;  been  or  may  hereafter  be  elected  ;  noi-  shall  it  be  lawful 
for  any  ])erson  or  persons  to  j)urclins(;  oi-  a^iree  to  ^ive  any  money  or 
other  thing  of  value  to  a  {)erson  elect(;(l  ibr  tin;  jirivihige  of  exercising 
the  duties  of  said  office;  nor  shall  it  be  lawful  for  any  person  or  persons 
to  promise  or  agree  to  divide  the;  profits,  fees  or  emolumenfs  of  saidraiAcb'ofmi- 
office,  with  the  person  so  (jh^ctcd.  Any  [)erson  or  ])(;rsons  who  shall  vio- ''-•''■  ^'^* 
late  the  provisions  of  this  section  shall  be;  guilty  of  a  felony,  and  on 
indictment  and  conviction,  shall  be  punished  by  confinement  and  labor 
in  the  penitentiary  for  a  term  not  less  than  omi  year  nor  longer  than 
three  years.]     (a.) 

§4473.  (4405.)  Jailor — misconduct  of.  If  any  jailor,  by  too  great  a 
duress  of  imprisonment,  or  other  cruel  treatment,  make  or  induce  a 
prisoner  to  become  an  approver,  or  accuse  and  give  evidence  against 
some  other  person  ;  or  be  guilty  of  willful  inhumanity  or  oppression  to 
any  prisoner  under  his  care  and  custody,  such  jailor  shall  be  punished 
by  removal  from  office,  and  imprisonment  and  labor  in  the  penitentiary 
for  any  time  not  less  than  one  year  nor  longer  than  three  years. 

§4474.  (4406.)  Officer  detaining  boohs,  etc.  If  any  officer,  after  the 
expiration  of  the  time  for  which  he  may  have  been  elected,  or  appointed, 
shall  willfully  and  unla^vfully  withhold  or  detain  from  his  successor  the 
records,  papers,  documents,  books,  or  other  writings  appertaining  and  -oe,  p??o3.  '  '' 
belonging  to  his  office,  or  mutilate,  destroy,  take  away,  or  otherwise  pre-  y^^^-,,  -,-- 
vent  the  complete  possession  by  his  said  successor  of  said  records,  docu- 
ments, papers,  books,  or  other  writings,  such  person  so  offending  shall, 
on  conviction,  be  punished  [as  prescribed  in  section  4310  of  thisCode.](a.) 

§4475.  (4407.)  Personating  in  bail  judgments,  etc.  If  any  person, 
except  the  attorney  of  record,  shall  acknowledge,  or  procure  to  be 
acknowledged,  in  any  of  the  Courts  of  this  State,  or  before  any  author- 
ized officer,  any  recognizance,  bail,  or  judgment  in  the  name  of  any  other 
person  not  privy  or  consenting  thereto,  such  person  so  offending  shall, 
on  conviction,  be  punished  by  imprisonment  and  labor  in  the  peniten- 
tiary for  any  2)eriod  of  time  not  less  than  one  year  nor  longer  than  four 
years. 

§4476.  (4408.)  Obstructing  process.  If  any  person  shall  knowingly 
and  willfully  obstruct,  resist,  or  oppose  any  sheriff,  coroner,  or  other 
officer  of  this  State,  or  other  person  duly  authorized,  in  serving,  or 
attempting  to  serve  or  execute  any  lawful  process,  or  order  of  any (o^AetsofisaD- 
Court,  Judge,  Justice,  or  arbitrators,  or  any  other  legal  process  what-  '  ^''  "^' 
ever ;  or  shall  assault  or  beat  any  sheriff,  coroner,  constable,  or  other 
officer,  or  person  duly  authorized,  in  serving  or  executing  any  process 
or  order  aforesaid,  or  for  having  served  or  executed  the  same,  every 
person  so  offending  shall,  on  conviction,  be  punished  [as  prescribed  in 
section  4310  of  this  Code.]     (a.) 

^ot  necessary  to  prove  the  appointment  of  sueli  officers  :  21  Gn.,  217.  Cannot  be  sf^trled  under 
section  4706  :  41  Ga.,  507.    Charge  that  the  resistance  miglit  be  by  argument,  error :  lu. 


4310  of  this  Code.] 
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Crimes  and  offenses  against  the  public  justice. 


§4478.  (4410.)  Bcscue  defined.  Rescue  is  tlie  forcibly  and  knowingly 
freeino:  another  from  an  arrest  or  imprisonment. 

Ofleusio  of  aiding  a  prisoner  to  escape  from  jail,  not  nierjjeil  in  rescue  :  15  Ga.,  507. 

J4470.  (^4411.)  Fescue  hi  criminal  cases.  If  any  person  shall  rescue 
aninher  in  legal  custody  on  criminal  process,  such  person  so  olfending 
(a'kA.ct^ofiss!;-^^^''^^^'  <^^ii  •^''^^^^'^'i^-'^i^^i^j  receive  the  same  punishment  as  the  person  rescued 
'od.'p.^iSo.  woidd,  on  conviction,  be  sentenced  to  receive;  but  if  the  person  rescued 
shall  have  been  acquitted  of  the  crime  charged  against  him,  then  and  in 
such  case,  the  person  rescuing;  shall  be  punished  [as  prescribed  in  section 
4310  of  this  Code.]     (a.) 

§4480.    (4412.)    Rescue  in    civil  cases.    If  any   person   shall   rescue 
(a"*  Acts  of  1S(>5- another  in  legal  custody  on  civil  process,  such  person  so  otfending  shall, 
'w>,  p.  23o.        ^^^  conviction,  be  punished  [as  prescribed  in  section  4310  of  this  Code.](a.) 
§4481.  (4113.)  Aftenipt  to  rescue.     If  any  person  shall  attempt  to 
rescue  another  in  legal  custody  on  criminal  process,  such  person  so  offend- 
ing shall,  on  conviction,  be  punished  by  confinement  in  tlie  common  jail 
of  the  county  for  any  time  not  exceeding  six  months,  or  by  confinement 
and  labor  in  the  penitentiary  for  any  time  not  less  than  one  year  nor 
longer  than  two  years,  at  the  discretion  of  this  Court. 

§4482.  (4414.)  Assisting  to  escape  from  jail.  If  any  person  shall  aid  or 
assist  a  prisoner,  lawfully  committed  or  detained  in  any  jail  for  any  offense 
against  this  State,  or  under  any  civil  process,  to  make  his  or  her  escape 
from  jail,  whether  such  escape  be  actually  effected  or  not,  or  if  any  person 
shall  convey,  or  cause  to  be  delivered  to  such  prisoner  any  disguise, 
instrument,  or  arms,  proper  to  facilitate  the  escape  of  such  prisoner,  such 
person  so  offending  shall,  on  conviction,  be  punished  by  confinement  and 
labor  in  the  penitentiary  for  any  time  not  less  than  one  year  nor  longer 
than  four  years. 

This  section  extends  to  white  persons  aiding  slave  to  escape :  15  Ga.,  498.  Offense  not  merged 
in  rescue :  15  Ga.,  507. 

§4483.  (4415.)  Assisting  to  escape  from  custody.  If  any  person  shall 
aid  or  assist  any  prisoner  to  escape,  or  attempt  to  escape  from  the  custody 
of  any  sherifll,  coroner,  constable,  officer,  or  other  person,  who  shall  have 
the  lawful  charge  of  such  prisoner,  such  ])erson  so  offending  shall,  on 
conviction,  be  punished  by  confinement  and  labor  in  the  penitentiary  for 
any  time  not  less  than  one  year  nor  longer  than  five  years. 

§4484.  (4416.)  Escape  from  penitentiary.  If  any  person  confined  in 
the  penitentiary  shall  escape  therefrom,  and  be  tliereafter  retaken,  such 
person  shall  be  indicted  for  an  escape,  and,  on  conviction,  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  penitentiary  for  the  term  of  four 
years ;  and  any  person  who  shall  aid  or  assist  a  prisoner  confined  in  the 
penitentiary  to  escape,  or  in  an  attempt  to  escape  therefrom,  shall,  on  con- 
viction, receive  the  like  punishment. 

§4485.  (4417.)  Voluntary  escape.  If  any  sheriff,  coroner,  constable, 
keeper  of  a  jail,  keeper,  officer  or  other  person  employed  in  the  peniten- 
tiary, having  any  offender,  guilty,  or  accused  of,  or  confined  for  any  crime, 
in  his  custody,  shall  voluntarily  permit  or  suffer  such  offender  to  escape 
and  go  at  large,  every  such  sheriff,  coroner,  keeper  of  a  jail,  keeper,  offi- 
cer, or  other  person  employed  in  the  penitentiary,  constable,  or  other 
i ♦officer,  or  person  so  offending,  shall,  on  conviction,  be  punished  by  con- 
fainement  and  labor  in  the  penitentiary  for  any  time  not  less  than  two 
iyears  nor  lr)nger  than  seven  years,  and  shall,  moreover,  if  a  public  officer, 
\)ii  dismissed  from  office. 
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Crimes  and  oH'cnHCH  againnt  the  public;  juntico. 


4480.  (4118.)  Jlcfumif/  to  r(i(Tlvc,  prhioyiPTH,  If  any  .sljoriHj  coroner, 
constiil)l(3j  kc(!])er  of  u  j;iil,  or  otlH;r  officer,  wiioso  duty  it  is  to  receive  ])er- 
sons  cliarged  witli  or  gnilty  of  an  irHlietaf>l(!  o(f(;n,se,  shall  refuse  to  reefMve 
and  take  eliar<^e  of  such  persoji  or  persons,  every  sueli  slieriff,  coroner, 
constable,  keeper  of  a  jail,  or  other  oihccT,  so  offendin<^,  shall,  on  convic- 
tion, be  punished  by  confinement  and  labor  in  th(3  j)enitentiary  for  any 
time  not  less  than  two  years  nor  lon<i;{ir  than  seven  years;  and  such  ofIi(X;r 
shall,  moreover,  be  dismissed  from  office. 

4487.  (4419.)  Refimnf/  pcnitentUiry  prisoners.  If  the  k(;eper  of  a 
penitentiary,  or  other  oflicer  or  person  employed  there,  whose  duty  it  is 
to  receive  convicts,  shall  fail  or  refuse  to  do  so,  such  keej^er,  officer,  or 
other  person  so  offending,  shall,  on  conviction,  be  punished  by  confiite- 
ment  and  labor  in  the  j)enitentiary  for  any  time  not  exceeding  ten  years; 
and  shall,  moreover,  be  dismissed  from  office. 

§4488.  (4420.)  Ileceiving  stolen  goods.  If  any  person  shall  buy  or 
receive  any  goods,  chattels,  money,  or  other  effects,  that  shall  have  Ijeen 
stolen  or  feloniously  taken  from  another,  knowing  the  same  to  be  stolen 
or  feloniously  taken,  such  person  shall  be  taken  and  deemed  to  be  an 
accessory  after  the  fact,  and  shall  receive  and  suffer  the  same  punishment 
as  would  be  inflicted  on  the  person  convicted  of  having  stolen  or  feloni- 
ously taken  the  said  goods,  chattels,  money,  or  effects,  so  bought  or 
received. 

One  Avho  receives  goods,  chattels,  money,  or  other  effects  that  have  been  stolen,  or  feloniously 
taken  from  another,  knowing  the  same  to  have  been  stolen  or  feloniously  taken,  may  be  indicted 
as  an  "  accessory  after  the  fact,"  under  the  provisions  of  the  44:20th  section  of  the  Code  ;  this  sec- 
tion creates  and  defines  a  distinct  offense :  45  Ga.,  569. 

§4489.  (4421.)  If  principal  cannot  be  taken.  If  the  principal  thief  or 
thieves  cannot  be  taken,  so  as  to  be  prosecuted  and  convicted,  it  shall  be 
laAvful  to  prosecute  any  person  buying  or  receiving  any  goods,  chattels, 
money,  or  effects,  stolen  or  feloniously  taken  by  such  principal  thief  or 
thieves,  knowing  the  same  to  be  stolen  or  feloniously  taken,  as  for  a  mis- 
demeanor, and,  on  conviction,  such  person  shall  be  punished  as  prescribed 
in  the  preceding  section ;  and  a  conviction  under  this  section  shall  be  a 
bar  to  any  prosecution  under  section  4488. 

§4490.  (4422.)  Accessory  after  the  fact.  If  any  person  shall  receive, 
harbor,  or  conceal,  any  person  guilty  of  a  crime  punishable  by  death,  or 
imprisonment  and  labor  in  the  penitentiary,  knowing  such  person  to  be 
guilty,  such  person  so  receiving,  harboring,  or  concealing,  shall  be  taken  ^"^'^^• 
and  deemed  to  be  an  accessory  after  the  fact,  and,  on  conviction,  shall  be 
punished  by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not 
less  than  one  year  nor  longer  than  three  years. 

§4491.  (4423.)  Compounding  crimes.  If  any  person  shall  take  or 
receive  any  money,  goods,  chattels,  lands  or  other  reward,  or  promise  to 
compound,  or  shall,  for  any  cause,  compound  any  crime  or  offense  pun- 
ishable with  death  or  imprisonment  and  labor  in  the  penitentiary,  such  23055. 
person  so  offending  shall,  on  conviction,  be  punished  by  imprisonment  ■ 
and  labor  in  the  penitentiary  for  any  time  not  less  than  one  year  nor 
longer  than  five  years. 

§4492.  (4424.)  Compounding  penalties.  If  any  person,  informing  or 
prosecuting  under  pretence  of  any  penal  law,  shall  compound  with  the 
offender,  or  direct  the  suit  or  information  to  be  discontinued,  unless  it  be  ^J^^'p^/^^, "^^^^ 
by  leave  of  the  Court  where  the  same  is  pending,  such  person  so  offend- 
ing shall,  on  conviction,  [be  punished  as  prescribed  in  section  4310  of 
this  Code.]     (a.) 
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Crimes  and  offenses  ngainst  the  public  justice. 


§4493.   Consplraoi/  to  defraud  State  or  counfics.    [If  any  two  or  more 
poi-sons  shall  oonsinro  or  agree  to  defraiul,  cheat,  or  illegally  obtain  from 
the  State  of  Georgia,  or  any  eounty  thereof,  or  any  public  officer  of  this 
(a>  Acts  of  1S72,  ^tate,  or  of  any  county  thereof,  or  any  person  exercising  the  duties  of  any 
J»-^-  such  office,  any  }n-opcrty,  real  or  personal,  bonds,  notes,  choses  in  action, 

money,  vahiable  currency,  instruments  in  Avriting  of  any  kind  of  value, 
or  anything  designated  by  the  laws  of  this  State  as  property  belonging  to 
said  State  or  coimty,  or  under  the  control  or  possession  of  said  otiicers 
as  such,  such  persons  shall  be  guilty  of  a  ielony,  and,  on  conviction 
thereof,  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  a  term  not  less  than  two  nor  longer  than  ten  years.]     (a.) 

§4494.    Conspiraci/  bif  ofHcers  to  cheat  the  State.    [If  any  person   or 
persons  in  this  State,  holding  any  public  office  therein,  shall  conspire  or 
agree  with  any  ])erson  or  persons,  in  or  out  of  office,  to  cheat  or  defraud, 
or  illegally  obtain  from  the  State  of  Georgia,  or  any  county  of  this  State, 
0)^  Acts  of  1872,^ '\'^'  property  of  any  kind,  described  in  the  preceding  section,  belonging 
p-  -^-  to  said  State  or  county,  under  the  control  or  possession  of  said  officers  as 

such,  such  persons  shall  be  guilty  of  a  felony,  and  on  conviction  thereof, 
shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  of  this 
State  for  a  term  not  less  than  two  nor  more  than  ten  years.]     (b.) 

§4-195.  Conspiracy  by  legislators.  [All  the  provisions  of  the  two  pre- 
ceding sections  are  extended  to  members  of  the  General  Assembly  in  this 
State,  conspiring,  or  agreeing  by  fraud,  bribery,  or  other  unlawful  means, 
with  other  members  of  the  General  Assembly,  or  persons  not  members 
of  the  General  xi.ssembly,  to  procure  the  passage  of  laws  to  defraud  the 
State  of  Georgia,  or  any  county  thereof,  or  any  ptiblic  officer  of  said  State 
or  county,  of  any  property,  real  or  personal,  or  otherwise,  as  described 
(c'*  Acts  of  1872,  ii"^  ^^^^^0^^  ^'^'^'^)  ^^^^  s"^^^  persons  mentioned  in  this  section,',  guilty  of 
p.  25.  violating  the  provisions  of  this  section,  which  shall  extend  to  all  persons 

engaged  in  such  consj^iracy,  are  hereby  declared  to  be  guilty  of  a  felony, 
and  sluill  be  punished  as  prescribed  in  the  two  sections  which  precede 
this.]     (c.) 

§4496.  Conspiracy y  u'lien  complete^  [The  offenses  described  in  the  three 
(d)  Actg  of  1872.  preceding  sections  shall  be  complete  when  the  conspiracy  is  effected,  and 
^'    •  shall  be  punished,  whether  the  same  be  carried  into  effect  or  not.]   (d.) 

§4497.  (4425.)   Consjnracy.    If  any  two  or  more  persons  shall  con- 
spire or  agree,  falsely  and  maliciously,  to  charge  and  indict  any  innocent 
j)erson  of  a  crime,  who  is  accordingly  indicted  and  acquitted,  such  per- 
izvs.  son  so  conspiring,  and  each  and  every  one  of  them,  shall,  on  conviction,  be 

punished  by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not 
less  than  twelve  months  nor  longer  than  five  years. 

§4498.  (4426.)  Enticing  away  apprrentices.  [If  any  two  or  more  per- 
sons shall  associate  themselves  together  in  any  society  or  organization 
whatever,  with  intent  and  for  the  purpose  of  preventing,  in  any  man- 
ner whatever,  any  person  or  j)ersons  whomsoever  from  apprenticing  him- 
self or  themselves  to  learn  and  practice  any  trade,  craft,  vocation  or  call- 
ing whatsoever,  or  for  the  purpose  of  inducing,  by  persuasion,  threats, 
fraud,  or  any  other  means,  any  apprentice  or  apprentices  to  any  such 
trade,  craft,  vocation,  or  calling,  to  leave  the  employment  of  their 
employer  or  employers,  or  for  the  purpose,  by  any  means  whatever,  of 
preventing  or  deterring  any  person  or  persons  whomsoever,  from  learn- 
ing and  pi-acticing  any  such  trade,  craft,  vocation  or  calling  whatsoever, 
every  such  person  so  associating  himself  in  such  Society  or  organization, 
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shall  1)0  (]o(;ni(!(l  guilty  of  a  jnisdcrnoarior,  aixl,  uj>oii  conviction  ^^^^^^*>^uh) AcUofimz- 
shall  1)0  punlsliod  an  prosorihod  in  s(;otion  4^10  of  thisCodo.]     (h.)  V>.  p.  i73. 

§4499.  (4427.)  Kvulcncc  on  trial.     Upon  th(;  trial  of  any  f)orHon  or 
persons  under  the  preceding  section,  any  person  may  l)e  made  a  witnciss, 
and  no  stafemonfs  madf;  1)\^  lilm    or  h(?r,  on  such  trial,  shall   }>('.  i^ivcn   in  ,.    .  ,    .,^„ 
evidence  against  hnn  or  her,  (!xc(^{)t  uj)on  an  indictment  lor  perjuiy.J  (l).)'«;.'i,  p.  173. 

§4e500.  (4428.)  Illcyal  emploi/'mmt  of  HcrvaidH.  [Jf  any  person,  hy 
himself  or  agent,  shall  be  gnilty  of  employing  the  servant  of  anrjther, 
[under  a  written  contract,  which  shall  be  attested  by  one  oi-  moie  wit- 
nesses,! (c)  dui'in<i:  the  term  for  whi(4i  he,  slu^  or  thcv  may  be  em|)loved, 

.  .  ..       (c)  A<^t«  of  18<K 

knowing  that  such  servant  was  so  emj)l()yed,  and  that  his  term  of  service  p,,.  ir>..  104.     ' 
was  not  expired;  or,  if  any  person   or   persons  shall  entice,  |)eisuade,  or  ^l\,[[\^-!!^ 
decoy,  or  attempt  to  entice,  ])ersuade  or  decoy  any  servant  to  leave  his^. 
employer,  either  by  offering  highei-  wages,  or  in  any  other  way  whatever, 
during  the  term  of  service,  knowing  that  said  ser\-ant  was  so  employed, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  uj^on  conviction  thereof, 
shall  be  fined  any  sum  not  more  than   two  hundred  dollars,   or  be  coji- 
fined  in  the  common  jail   of  the  county,  in  the  discretion  of  the  Court, 
not  to  exceed  three  months. 

Whii.t  indictment  sufRcient :  44  Ga.,  32S.  Whether  previous  contnict  is  n  ju?iification— ques- 
tion for  the  jury:  lb.    Who  is  "servant:"  lb.    See,  also,  Hudson  w*'.  State,  July  term,  1872. 

§4501.  (4429.)  Barratry  defined.  Common  barratry  is  the  offense  of 
frequently  exciting  and  stirring  suits  and  quarrels  between  individuals, 
either  at  law^  or  otherwise. 

§4502.  (4430.)  Punishment.  Any  ]-)erson  who  shall  be  found  and 
adjudged  a  common  barrator,  vexing  others  with  unjust  and  vexatious 
suits,  shall,  on  conviction,  be  punished  by  a  fine  not  exceeding  five  hun- 
dred dollars ;  and  if  the  offender  belongs  to  the  professioi:^  of  the  law, 
he  shall  also  be  disqualified  from  practicing  in  the  future. 

§4503.  (4431.)  Embracery.  Embracery  is  an  attempt,  whether  suc- 
cessful or  not,  to  influence  a  jury  corruptly  to  one  side  by  promises, 
persuasions,  entreaties,  money,  entertainments,  and  the  lilce.  Every 
embracer  who  shall  procure,  or  attempt  to  procure,  a  juror  to  hike  money, 
gain  or  profit,  or  shall  corru{)tly  influence,  or  attempt  to  influence,  a  juror 
by  persuasions,  promises,  entreaties,  or  by  any  other  means,  shall,  on 
conviction,  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  any  time  not  less  than  one  year  nor  longer  than  four  years.  And  the 
juror  convicted  of  taking  money,  gain,  or  profit,  or  of  being  cori'uptly 
influenced  as  aforesaid,  shall  be  punished  by  confinement  and  labor  in 
the  penitentiary  for  any  time  not  less  than  two  years  nor  longer  than  five 
years,  and  shall  moreover  be  forever  disqualified  to  act  as  a  juror. 

§4504.  (4432.)  Malpractice  by  Justices  of  the  Peace  and  ethers.    [Any 
[Ordinary,  or  member  of  any  board  of  commissioners,  or  County  Judge, 
or]  Justice  of  the  Peace,  who  shall  be  charged  with  malpractice  in  ofiice,  Aot5ofi?»v5-'66, 
or  with  using  oppression  or  tyrannical  {>artiality,  or  with  vrillfully  refus-  ^e'.'o^^?^' 
ing  or  failing  to  preside  in  or  hold  his  Court  at  the  regular  terms  thereof,  F«--b..  isri. 
or  when  it  liis  duty   under  the  law  to  do  so,  or  with  using  any  other 
means  to  delay  or  avoid  the  due  course  or  proceeding  of  law,  or  Avith  any  (b^Actsofise-S- 
other  condu(;t  unbecoming  the  character  of  an]  (b)  upright  magistrate,  or ''^' p*  ^^' ^^• 
who  shall  willfully  and  knowingly  demand  more  cost  than  he  is  emitlevl 
to  by  law,  in  tlie  administration  and  under  color  of  his  otfice,  may  be 
indicted ;  which  indictment  shall  specially  set  forth  the  merits  of  the 
complaint,  and  a  copy  thereof  be  served  on  the  defendant  before  the 


814  PAET  lY.— TITLE  I.— MYISIOiSr  YIII. 


Crimes  and  oflfenses  asrainst  the  public  justice. 


same  is  laitl  before  the  jr^'and  jury  ;  and  the  prosecutor  and  the  Justice, 
and  their  witnesses,  shall  have  the  right  of  appearing  and  being  lieard 
before  the  grand  jury  ;  which  indictment,  if  found  true  by  the  grand  jury, 
shall,  as  in  other  cases,  be  tried  by  a  petit  jury  ;  and  if  the  defendant  be 
convicted,  he  shall  be  punished  by  line  or  imprisonment  in  the  common 
jail  of  the  ccnuity,  or  both,  at  the  discretion  of  the  Coitrt,  and  shall 
moreover  be  removed  fi'om  office,  if  still  in  office. 

AVhut  iuiliotment  fuftioieiit :  45 Ga.,  555.    See,  also,  Lines  vs.  State,  July  term,  1872. 

§4505.  Docl'cfs  to  he  Irpt,  and  laid  before  grand  jury.  [All  Justices  of 
the  Peace  and  Notaries  Public  who  are  ex  officio  Justices  of  the  Peace  in 
this  State,  shall  keep  separate  dockets  of  all  causes,  civil  and  criminal, 
disposed  of  by  them,  which  dockets  shall  show  the  actual  disposition  of 
each  Ciise,  and  the  amount  of  costs  collected  in  each  case  and  from  whom  ; 
and  it  shall  be  the  duty  of  said  eJustices  of  the  Peace,  and  Notaries  Pub- 
lic, who  are  ex  officio  Justices  of  the  Peace,  to  lay  said  dockets  before 
the  grand  juries  of  their  respective  counties  on  the  first  day  of  each  ses- 
sion for  their  inspection.  Said  dockets  shall  also  contain  an  itemized 
/  X  »  .    ric-i  hill  of  costs  charo;ed  or  collected  in  each  case  entered  on  such  docket, 

'ft!  Acts  of  ISi  1-  .    ,  ^  .      .  .         . 

'72.'i.p.  45. 4'3.  whether  civil  or  criminal.  Said  bill  of  costs  shall  also  show  for  what 
Feb.%s73,  officcrs,  and  for  what  service,  each  item  of  cost  is  charged;  and  a  failure 
to  comply  with  the  provisions  of  this  section,  or  making  a  false  entry  or 
return  of  any  matter,  shall  be  malpractice  in  office,  for  which  the  deflxult- 
ing  Justice  of  the  Peace  or  Notary  Public,  who  is  ex  officio  a  Justice  of 
the  Peace,  shall  be  tried  and  punished  as  prescribed  in  the  preceding 
section  (4504)  of  this  Code,  and  precedence  shall  be  given  to  the  trial  of 
such  prosecutions  over  all  other  cases,  civil  and  criminal,  by  all  the 
Courts  of  this  State  having  jurisdiction.]     (a.) 

§4506.  (4433.)  Threatening  letters.  If  any  person  shall  knowingly 
send  or  deliver  any  letter  or  writing,  threatening  to  accuse  another  per- 
son of  a  crime,  with  intent  to  extort  money,  goods,  chattels,  or  other 
valuable  thing ;  or  threatening  to  maim,  wound,  kill  or  murder  such 
person,  or  any  of  his  family,  or  to  burn  or  otherwise  destroy  or  injure 
his  or  her  house,  or  other  property,  real  or  personal,  though  no  money, 
goods,  chattels,  or  other  valuable  thing,  be  demanded,  such  person  so 
offending  shall,  on  conviction,  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  any  time  not  less  than  two  years  nor  longer  than 
five  years. 

§4507.  (4434.)  Extortion  defined.  Extortion  shall  consist  in  any 
public  officer's  unlawfully  taking,  by  color  of  his  office,  from  any  person, 
any  money  or  thing  of  value  that  is  not  due  to  him,  or  more  than  his 
due. 

§4508.  (4435.)  Fine  and  dismissal.  Any  public  officer  who  shall,  by 
lu'mself,  his  deputy,  agent,  or  other  person  employed  by  him,  be  guilty 
of  extortion  in  demanding  and  receiving  other  and  greater  fees  tlian  by 
law  are  allowed  him;  or  shall,  by  color  of  his  office,  take  from  any  per- 
son any  money  or  other  thing  of  value  that  is  not  due  to  him,  or  more 
than  liis  due,  such  officer  shall  be  subject  to  indictment,  and  on  convic- 
tion, shall  be  pnnished  as  prescribed  in  section  4310  of  this  Code,  and 
slmll,  moreover,  be  dismissed  from  office. 

§4509.  (443G.)  Other  offenses  against  jmhlic  justice.  Any  other  offense 
(i)Acts  of  1S€5- against  public  justice  not  herein  provided  for,  shall  be  pimished  [as  pre- 
*^'  ^'  ^*        scribed  in  section  4310  of  this  Code.]     (a.) 

§4510.  (4437.)  3IiUi ay  in  penitentiary.     If  any  prisoner  in  the  peni- 
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tontiary  .shall  asnail^  opposo^  or  rosist  any  officer  of  tho  pcnitnntiar}',  or 
any  jnciulxir  of  the  guard,  with  any  weapon/ (;r  irnplorncnl  c*ahM,ihi,t(fJ  to 
cause  death  or  serious  bodily  injury,  sueh  prisoner  so  offending,  shall 
be  deemed  guilty  of  mutiny,  and  on  conviction  tluTcof,  shall  be  punished 
by  an  additional  t(Tm  of  imprisonnifnit  and  labor  in  the  y)enit(-ntlary, 
not  less  than  two  years  nor  longer  than  five  years,  at  the  discretif)n  of 
the  C/)urt,  to  be  comjjuted  from  the  exj)iration  of  the  term  of  imprison- 
ment and  labor  to  wliich  such  prisoner  shall  have  been  previously  sen- 
tenced. 

§4511.  (4438.)  Instigating  mutiny.  If  any  person  shall  persuade, 
entice,  or  instigate  any  prisoner  to  mutiny,  such  person  so  offending  sliall 
be  guilty  of  a  misdemeanor,  and  on  convicti(jn,  shall  be  punished  by 
confinement  and  labor  in  the  penitentiary  for  any  time  not  less  than  two 
years  nor  longer  than  five  years,  at  the  discretion  of  the  Court,  to  be 
computed,  if  a  prisoner  in  the  penitentiary,  from  the  expiration  of  the 
term  of  imprisonment  and  labor  for  which  he  shall  have  been  previously 
sentenced. 

§4512.  (4439.)  Receiving  stolen  goods  from  a  negro.  If  any  free  white 
l^erson  shall  buy  or  receive  any  money,  goods,  chattels,  or  other  effects, 
from  any  negro  or  free  person  of  color,  that  has  or  have  been  stolen,  or 
feloniously  taken,  knowing  the  same  to  have  been  so  stolen  or  feloniously 
taken,  such  person  so  offending  shall  be  deemed  and  taken  to  be  an 
accessory  after  the  fact,  and  being  convicted  thereof,  shall  be  punished 
by  imprisonment  and  labor  in  the  penitentiary  for  any  time  not  less 
than  one  year  nor  more  than  four  years. 


NINTH  DIVISION, 

OFFENSES  AGAINST  THE  PUBLIC  PEACE  AND  TRANQUILLITY. 


Section. 

4513.  Unlai;vful  assemblies. 

4514.  Riot. 

4515.  Aftrnys. 

4616.  Dueling,  challenging. 

4517.  Seconds. 

4518.  Dueling,  fighting. 

4519.  Officers  not  preventing. 

4520.  Charging  the  "coward." 

4521.  Libel. 


SECTIOJf. 

4522.  Printer,  witness, 

4523.  Truth  proved. 

4524.  Forcible  entry. 

4525.  Forcible  detainer. 

4526.  Punishment. 

4527.  Carrying  deadly  weapons. 

4528.  Prohibited  at  public  places. 

4529.  Other  offenses. 


§4513.  (4440.)  Unlawful  assemblies.  If  two  or  more  persons  assemble 
for  the  purpose  of  disturbing  the  public  peace,  or  committing  any  unlaw- 
ful act,  and  do  not  disperse  upon  being  commanded  to  do  so  by  a  Judge, 
Justice,  sheriff,  constable,  coroner,  or  other  peace  officer,  such  person  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be 
punished  as  prescribed  in  section  4310  of  this  Code. 

§4514.  (4441.)  Riot.     If  any  two  or  more  persons,  either   with,   or 
without  a  common  cause  of  quarrel,  do  an  unlawful  act  of  violence,  or 
any  other  act  in  a  violent   and   tumultuous  manner,  such  persons  so  •J^.'^^^s;"^""" 
offending   shall  be  guilty  of  a  riot,  and  on  conviction,  shall  be  pnnished 
[as  prescribed  in  section  4310  of  this  Code.]     (a.) 

Demand  for  trial  of  one  of  several  defendants  who  coctinue  their  case :  17  Ga,,  CIS.    This  sec- 
tion construed  :  20  Ga.,  839.    A  riot  camiot  be  committed  without  as  many  a?  two  persons  acting 
in  execution  of  a  common  intent:  30  (^a..  27.    Severance  demanded  by  co-defendants:  34  Ga..  10. 
,  Misnomer  immaterial,  there  being  no  doubt  about  the  identity  of  the  defendant;  3S  Ga.,  1S4, 
Motion  to  arrest  judgment;  42  Ga.,  203. 
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Holo.  (4442.)  Aff'rai/s.  An  affray  is  the  lio-litiiig  of  two  or  more  per- 
sons in  some  public  plnco,  to  the  terror  of  the  citizens  and  disturbance  of 
the  public  trani|nillity.  Persons  so  otiendino;  shall  be  indicted,  and  on 
(a^Ac?*  of  !Sco-<^^"*^^viction,  shall  be  punished  [as  prescribed  in  section  4ol0  of  this  Code;] 
'i)o.  p.  :ft3.  ^.j^  .^i^j  [x  ehall  be  considered  a  great  aggravation  of  this  olfense  if  any 
contempt  or  disobedience  of  the  magistrate,  or  other  peace  officer  com- 
manding the  peace,  shall  be  proved.  \ 

Where  two  persons  nre  imlioted  for  ;in  affray — botli  must  bo  convicted  or  neither:  13  Gra.,  322 
"What  eonstitiites  this  oll'euse:  Jb.  One  wlio  aids,  assists  and  abets  au  affray  is  guilty  as  prin- 
cipal :  //). 

§4516.  (444o.)  Dueling.  If  any  person  shall  deliberately  challenge, 
by  word  or  writing,  the  person  of  auothcr,  to  fight  with  sword,  pistol,  or 
other  deadly  weapon,  or  if  any  person  so  challenged  shall  accept  the  said 
challenge,  in  either  case,  such  person  so  giving,  or  sending,  or  accepting 
any  such  challenge,  shall,  on  conviction,  be  punished  by  a  fine  not  less 
than  five  hundred  dollars,  and  be  imprisoned  in  the  common  jail  of  the 
county  for  any  time  not  exceeding  six  months.  Or,  if  the  jury  should  so 
recommend,  such  person  shall,  in  addition  to  the  fine  herein  imposed,  be 
punished  by  imprisonment  and  labor  in. the  penitentiary  for  any  time  not 
less  than  one  year  nor  longer  than  two  years. 

§4517.  (4444.)  Seconds,  same  punishment.  If  any  person  shall  know- 
ingly and  willfully  carry  and  deliver  any  written  or  printed  challenge,  or 
verbidly  deliver  any  message  or  challenge  to  another,  to  fight  with  sword, 
jiistol,  or  other  deadly  Aveapon,  or  shall  consent  to  be  a  second  in  any 
such  duel  or  combat,  such  person  so  offending  shall,  on  conviction,  be 
punished  in  the  same  manner  as  prescribed  in  the  preceding  section. 

§4518.  (4445.)  Act  of  ff/htlng  a  misdemeanor.  If  any  person  shall  be 
engaged  in  the  act  of  fighting  a  duel,  with  sword,  pistol,  or  other  deadly 
weapon,  either  as  principal  or  second,  such  person  shall  be  guilty  of  a 
high  misdemeanor,  and,  on  conviction,  shall  be  punished  by  imprison- 
ment and  labor  in  the  penitentiaiy  for  any  time  not  less  than  four  years, 
nor  longer  than  eight  years:  Prodded,  nevertheless,  that  if  death  should 
ensue  from  such  duel,  then  all  the  parties,  both  principals  and  seconds, 
sliall  be  guilty  of  murder,  and  suffer  the  punishment  of  death,  but  the 
punishment  may  be  commuted  in  conformity  with  the  provisions  of  sec- 
tion 4310  of  this  Code. 

§4519.  (4446.)  Ojficers  hiowing  and  not  preventing.  If  any  Justice,  or 
other  public  officer  bound  to  preserve  the  public  peace,  shall  have  knowl- 
edge of  an  intention  in  any  person  or  persons  to  fight  with  any  deadly 
weapon,  and  shall  not  use  and  exert  his  official  authority  to  arrest  the 
])arties  and  prevent  the  duel,  by  binding  over  the  parties  concerned  to 
Ivcej)  the  peace  toward  each  other,  such  Judge,  Justice,  or  other  peace 
officer  so  offending,  shall,  on  conviction,  be  dismissed  from  office. 

§4520.  4447.)  Proclaiming  as  '''  cowardj^  etc.,  in  print.  If  any  person 
or  ])ersons  shall,  in  any  newspaper,  or  handbill,  written  or  printed,  pub- 
lish or  proclaim  any  other  person  or  persons  as  a  coward  or  cowards,  or 
["j}  Acts  of  1865- use  any  other  oj)probriou.s  and  abusive  language  for  not  accepting  a  chal- 
lenge or  fighting  a  duel,  such  person  or  persons  so  offending  shall,  on  con- 
viction, be  punislied  [as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4521.  (4448.)  Lihel  defined.  A  libel  is  a  malicious  defamation, 
expressed  either  by  printing  or  writing,  or  signs,  pictures  or  the  like, 
22374.  tending  to  blacken  the  memory  of  one  who  is  dead,  or  the  honesty,  vir- 

tue, integrity,  or  reputation  of  one  who  is  alive,  and  thereby  expose  him, 
or  her  to  public  hatred,  contempt,  or  ridicule.     Every  person  convicted 
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of  tills  ollcinsc,  shall  be  puniHliod  as  prescribed  In  seetiori   4310  of  tliiH 
Code. 

What  irnliohncnt  HiifTicicnt:  4  (in..,  H,  Wlion  "  innliciou'* :"  lh..2\.  If  tlic  lit;':  I  wan  p'fi«*i'l 
wlioro  if,  ri)i^''lit  fm.vc  b(!Cti  scnri  and  )'(!»i(l,  unrifjc'ismiry  to  ;i  vf;r  or  provo  \.\\:\X  it  w:im  MiMjri  Jirj'J  r«;!i<l  ; 
if  it  import  (JoCniiiiition  upon  its  fjict;  of;i  jtartifsulsir  p(!rsori,  unri(;c,i;HH;iry  to  insert  iriU(;iido«;ij  in  th<; 
i'  dicliDOit;  tlio  lilx'l  Hliotild  not  l;(i  n;ii,d  to  tJic  jury  until  (Icfcri'l/irit  h:i.H  (■ruH^-i'.XAUuwA  th<;  wit- 
no.-'ri  provirif^  tlio  puhlicntjon  ;  lil)cllo(is  t,o  clinrAco  ii.  [xn'-on  with  h(;iri«  a  cuckold,  a  drunkard  aud  a 
lory;  whoa  iunfin  is  prcHinnctl  to  l)o  tlic  in!ik(;r  of  a  iiftol  :  f)  Ga.,  '^7*i. 

§4522.  (4449.)  Printer^  a  vutneH^.  In  all  2)rosecutions  iind'-r  the  two 
precedin|!j  sections  of  this  division,  the  ])rinter  or  publisher  of  a  newspa- 
])er,  handbill,  or  other  })ubli('a{ion  eoiitaiiiin^  the  ofHinsive  or  eriiriinal 
matter,  shall  be  a  competent  witness ;  and  if  such  i)rinter  or  publishf-r 
shall  refuse  to  testify  in  the  cause,  or  to  give  up  the  real  name;  of  the 
author  or  person  authorizing  and  causing  the  publication,  so  that  he  may 
be  indicted,  then  such  jirinter  or  publisher  shall  be  deenuHl  and  consid- 
ered the  author  himself,  and  be  indicted  and  punished  as  such;  and  may, 
moreover,  be  punished  for  a  contempt  of  the  Court,  as  any  other  witness 
refusing  to  testify. 

§4523.  (4450.)  The  truth  is  evidence.     In  all  cases  of  indictment    for 
a  libel,  or  for  slander,  the  person  prosecuted  shall  be  allowed  to  give  the  ^'^'^' 
truth  in  evidence. 

§4524.  (4451.)  Forcible  entry.     Forcible  entry  is  the  violently  taking 
possession  of  lands  and  tenements  with  menaces,  force  and  arms,  and  ^     ' 
without  authority  of  law. 

The  prosecutor  who  was  dispossessed  or  from  whom  possession  is  detained  is  a  competent  wit- 
ness ;  24  Ga.,  191. 

§4525.  (4452.)  Forcible  detainer.     Forcible  detainer  is  the  violently 
keeping  possession  of  lands  and  tenements  with  menaces,  force  and  arms,     ^^'  ^^  **^' 
and  without  authority  of  law. 

§4526.  (4458.)  .Punishment  for  forcible  entry  or  detainer.  Any  per- 
son who  shall  be  guilty  of  a  forcible  entry,  or  a  forcible  detainer,  or  both, 
may  be  indicted,  and,  on  convection,  shall  be  punished  by  fine  or  impris- 
onment in  the  common  jail  of  the  county,  or  both,  at  the  discretion  of  the 
Court ;  and  the  Court  before  whom  the  conviction  takes  place  shall  cause 
restitution  of  possession  of  the  premises  to  be  made  to  the  party  aggrieved : 
Provided,  alicays,  that  if  the  party  forcibly  detaining  lands  and  tene- 
ments, or  those  under  wdiom  he  claims,  shall  have  been  in  peaceable  pos- 
session of  the  same  for  the  space  of  three  years  or  more,  immediately 
preceding  the  filing  of  the  complaint,  such  person  or  j^arty  shall  not  be 
subject  to  the  })enalties  of  this  section,  nor  shall  restitution  of  possession 
be  made ;  a7id  provided^  also,  that  the  only  questions  to  be  submitted  to 
and  determined  by  the  jury  in  trials  for  forcible  entry,  or  forcible  detainer, 
shall  be  the  possession  and  the  force,  without  regard  to  the  merits  of  the 
title  on  either  side. 

§4527.  (4454.)   Carrying  concealed  iveapons.     Any  person  having  or 
carrying  about  his  person,  unless  in  an  open  manner  and  fully  exposed  to -^"^^^^  ^?,^"-  ^i 
view,  any  pistol  (except  horseman's  pistols,)  dirk,  sword  in  a  cane,  spear,  iS5i-'-=.2/p.  169. 
bowie  knife,  or  any  other  kind  of  knives  manufactured  and  sold  for  the 'Ss.'p'^i^S!  ^^" 
purpose  of  offense  and  defense,  shall  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  punished  as  prescribed  in  section  4310  of  this  Code. 

Constitutionality  of  the  Act  of  1837:  1  Kelly.  243.  Act  of  1S51-2  did  not  repeal  ?4oT0  :  12  Ga..  1. 
If  the  weapon  be  carried  so  that  other?  can  see  and  know  that  it  is  a  i>istol  or  other  weapon,  it  is  no 
viohi  tion  of  the  Act  of  1851-2,  though  some  part  of  the  weapon  be  concealed  from  view  :  32  G;i.,  225  : 
otherwise,  if  so  far  conce-aled,  though  partially  exposed  to  view,  that  it  could  not  be  readily  seen 
and  recognized  a?  a  pistol :  82  Ga.,  292.  The  l.iw  does  not  necessarily  and  under  p.ll  circunistnnces 
attach  m;ilice  to  the  secretly  carrying  concealed  we-ipons:  3;->  Ga..  303.  In  indictment  for  carrying 
conceiled  weapons  at  a  i>articular  time  and  place,  defondnnt  cannot  prove  that  it  was  his  general 
tustom  to  carry  his  wenpon  fully  ex[>osed  to  view:  3l>  Ga..  242,  The  oti'ense  consists  not  in  lun'tuff 
the  pistol  'ft  n  p;Trticular  place  and  time  but,  in  havina'  it  concealed:  3t5  Ga.,  245.  "  Horseman's 
pistol :"  4i  Ga.,  421. 
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§4528.  ]\\uUi/  wcaponfi  not  to  be  carried  to  public  pJac-cs.  [No  person 
in  tliis  State  is  jHTinitted  or  alknved  to  carry  about  his  or  her  person, 
any  ilirl;,  hmvie  knife,  pistol  or  revolver,  or  any  kind  of  deadly  weapon, 
t(>  any  Court  ot'  justice,  or  any  election  ground,  or  precinct,  or  any  place 
of  public  worship,  or  any  other  public  gathering  in  this  State,  except 
(a'*  Acts  of ISTO.  militia  muster  grounds;  and  if  any  person  or  persons  shall  vioLatc  any 
^'  "  ■  ]>ortion  of  this  section,  he,  she  or  they  shall  be  guilty  of  a  misdemeanor, 

aud  u}ion  conviction,  shall  be  punished  by  a  fine  of  not  less  than  twenty 
nor  more  than  fifty  dollars  for  each  and  every  such  oifense,  or  imprison- 
ment in  tlie  common  jail  of  the  county  not  less  than  ten  nor  more  than 
twenty  days,  or  both,  at  the  discretion  of  the  Court.]     (a.) 

§4529.  (4455.)   Other  offenses  against  public  peace.     All  other  offenses 
(a>\ctsof  ises-''^^^^^^^^^  ^^^^  public  peace,  not  provided  for  in  this  Code,  shall  be  prose- 
'^,  p.  233.        cuted  and  indicted  as  heretofore,  and  the  punishment  in  every  such  case, 
shall  be  [as  prescribed  in  section  4310  of  this  Code.]     (a.) 


TENTH  DIVISION. 


OFFENSES  AGAINST  THE  PUBLIC  MORALITY,  HEALTH,   POLICE,  ETC. 


Skcttox. 
4530.  Bigamy, 

45:51.  Punishment  on  married  person.  . 
458'2.  On  unmarried  person. 
45H3.  Incest. 

4534.  Adultery. 

4535.  Lewdness. 

4536.  Lewd  houses. 

4537.  Disorderly  houses. 

4538.  (tiimins  houses. 

4539.  CTamiiig  in  liquor  shops. 

4540.  Gaming  tables. 
454L  (Tambling. 

4542.  Gaming  with  minors. 

4543.  Elinors  not  to  jday  billiards. 

4544.  (biniing  with  clerks  and  bank  officers. 

4545.  Players — witnesses. 

4546.  Jmlge's  charge. 

4547.  Suspected  houses. 

4548.  S;ile  of  lottery  tickets  forbidden. 
4541).  Tickets  in  gift  enterprises. 

4550.  Unwholesome  provisions. 

4551.  Unwholesome  bread,  etc. 

4552.  I'nlawful  sale  of  kerosene. 
4453.  Test  of  kerosene. 

4554.  Other  illegal  oils. 

4555.  Sale  of  naptha. 

4556.  Sale  of  uninspected  oils. 

4557.  Kerosene  defined. 

4558.  Spreading  small  pox. 


Section. 

4559.  Violating  quarantine. 

4560.  Vagrants. 

4561.  Common  rogues. 

4562.  Nuisances. 

4563.  Disinterring  bodies. 

4564.  Bastardy. 

4565.  Retailing  without  license. 

4566.  Illegal  marrying. 

4567.  Marrying  white  and  colored. 

4568.  Illegal  voting.         '         , 

4569.  Buying  or  selling  votes. 

4570.  Sale  of  liquor  on  election  days, 

4571.  Minors  voting. 

4572.  Adultery  with  negroes. 

4573.  Whipping  wife. 

4574.  Interferring  with  religious  worship. 

4575.  Retailing  near  church. 

4576.  Vending  near  ca.mp  grounds. 
4e577.  Police  at  places  of  worship. 

4578.  Running  freight  trains  on  Sunday. 

4579.  Violating  Sabbath. 

4580.  Hunting  on  Sunday. 

4581.  Illegal  bathing. 

4582.  Fines  from  Sabbath-breakers. 

4583.  Bonds  in  case  of  vagrancy. 

4584.  Attorney  or  Solicitor — dutj'  in  such  case, 

4585.  Water  and  light  on  railroads. 

4586.  Equal  accommodation  of  races. 


4530.  (4456.)  Polygamy  and  bigamy.  Polygamy,  or  bigamy,  shall 
consist  in  knowingly  having  a  plurality  of  husbands  or  wives  at  the 
.same  time. 

Indictment  for  bigamy  must  set  forth  what— admissions  of  defendant  as  to  marriage  :  11  Ga., 
5?>.  Definition  of  bigamy :  20Ga.,703.  Principal  in  first  and  second  degree-:  34  Ga.,  275.  Bigamy 
-under  ^1667:  40  Ga.,  244.    "Legitimate:"  20  Ga.,  702;  34  Ga.,  407. 

4531.  (4457.)  Punishment — if  before  marriage.  If  any  person  or  per- 
sons within  this  State,  })cing  married,  do  or  shall  at  any  time  herc^rf^er 
marry  any  person  or  persons,  the  lawful  husband  or  wife  being  alive,  and 
knowing  that  such  lawful  husband  or  wife  is  living,  such  person  or  per- 
sons so  offending  shall,  on  conviction,  be  punished  by  confinement  at 
labor  in  the  penitentiary,  for  any  time  not  less  than  two  years  nor  longer 
than  four  years,  and  the  second  marriage  shall  be  void;  but  five  years' 
absence  of  the  husband  or  wife,  and  no  information  of  the  fate  of  such 
hu.-ba.nd  or  wife,  shall  be  sufficient  cause  of  acrpiittal  of  the  person  indicted ; 
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uml  in  every  case  the  issue  of  Huch  seeoiul  marriage,  f)orn  Ijefore  tlie  corn- 
iiicn(!em(Mit  of  any  prosecMitlou  for  l'f?lygafriy,  or  witfiiii  the  onlirjary  time 
ofgcstjitioii  thereafter,  k1);i1I,  ootwithstariding  the  invalidity  of  niieh  mar- 
riage, be  considered  as  legitimate. 

§4532.  (44i>8»)  Purmh/menf. — if  hrfore  unraarried.  If  any  man  or 
woman,  being  unmarried,  shall  knowingly  marry  tlie  wife  or  linslnind  of 
anotlier  person,  sneh  nian  or  woman  shall,  on  eonvi^'tion  be  jiunished  by 
imprisonment  and  labor  in  the  penitentiary,  for  any  time  not  lcs.s  than  one 
year  nor  longer  than  three  years. 

§4533.  (4450.)  Incest.     If  any  person  shall  commit  incestuous  forni- 
cation or  adultery,  or  intermarry  within  the  Levltieal  d(;grecs  of  consan-    ^ 
guinity,  or  affinity,  such  person  so  offending  shall,  on  conviction,  be  pun-^  '    ' 
ishcd  by  imprisonment  and  labor  in  the  pem'tentiary,  for  any  time  not 
less  than  one  nor  longer  than  three  years,  and  such  marriage  shall  be 
void, 

IncestuoTis  adultery  and  incestuous  fornication:  11  Ga.,  53.    Admissions  of  defendant  as  to 

marriii.ge :  lb.    Not  a  joint  offense  :  one  person  may  bo  convicted  of:  44  Ga.,  209. 

§4534.  (4460.)  Adultery  and  fornication.     Any  man  and  woman  who 
shall  live  together  in  a  state  of  adultery  or  fornication,  or  of  adultery  and 
fornication,  or  who  shall  otherwise  commit  adultery  or  fornication,  or?^i667, 4572. 
adultery  and  fornication,  shall  be  severally  indicted,  and,  on  conviction,  (a)  Acts  of  1865- 
such  offenders  shall  be  severally  [punished  as  prescribed  in  section  4310  6C,  p.  2->i. 
of  this  Code;]  (a)  but  it  shall,  at  any  time,  be  within  the  poAver  of  the 
parties  to  prevent  or  suspend  the  prosecution  and  the  punishment  by 
marriage,  if  such  marriage  can  be  legally  solemnized. 

Admissiojis  of  defendant  as  to  marriage;  11  Ga.,  53.  An  indictment  against  a  single  person  for 
adultery  and  fornication  is  good:  18  Ga.,  264.  Charge  of  the  Court  on  trial  for  act  of  fornication  : 
20  Ga.,  438.  An  indictment  under  this  section  cannot  be  found  jointly  ag^iinst  the  mnn  and  woman 
charged  ;  it  will  be  (luashed  on  demurrer  before  trial:  41  Ga.,  582.  _  Indictment  charging  unmar- 
ried woman  with  fornication  "  for  that  she  had  sexual  intercourse  with  married  man  :"'  44  Ga.,  344. 
Absence  of  witnesses  where  one  is  the  woman  accused :  44  Ga.,  449,,  See,  also,  Butts  vs.  State,  March 
term,  1864, 

§4535.  (4461.)  Leivdness  ctnd  tippUng  houses.     Any  person  who  shall 
be  guilty  of  open  lewdness,  or  any  notorious  act  of  public  indecency  tend- f^i  Acts  of  ises- 
ing  to  debauch  the  morals,  or  of  keeping  open  tippling  houses  on  the  '*^^'  ^"  '■^' 
Sabbath  day  or  Sabbath  night,  shall,  on  conviction,  be  [punished  as  pre- 
scribed in  section  4310  of  this  Code.]     (a.) 

Term  "  houses  "  construed :  3  Kelly,  18.  What  proof  is  necessary  and  what  indictment  is  suf- 
ficient for  keeping  open  tippling  house  on  the  Sabbath  :  lb. 

§4536.  (4462.)  Le\ud  houses.     If  any  person  shall  maintain  and  keep 
a  lewd  house,  or  place  for  the  practice  of  fornication  or  adiilterv,  either -^^pft^f^^^" 
by  himself,  or  herself,  or  others,  he  or  she  so  offending  shall,  on  convic- 
tion, be  punished  [as  prescribed  in  section  4310  of  this  Code.]     (a.) 

Scarborough  vs.  State,  July  term,  1872. 

§4537.  (4463.)  Disorderly  houses.     Any  person  who  shall   keep  and 
maintain,  either  by  himself,  or  herself,  or  others,  a  common,  ill-governed 
and  disorderly  house,  to  the  encouragement  of  idleness,  gaming,  drink- (j,^j^(,i5pfjg^ 
ing,  or  other  misbehavior,  or  to  the  common  disturbance  of  the  neigh-  '^'  i*-  ^33. 
borhood  or  orderly  citizens,  such  person  so  offending  shall,  on  conviction, 
be  punished  [as  prescr-ibed  in  section  4310  of  this  Code.]     (a.) 

To  make  a  house  disorderly  in  law,  the  disturbance  must  be  general,  and  the  noise,  etc..  ordi- 
nary and  usual ;  36  Ga.,  280. 

§4538.  (4464.)  Gaming  houses— fine  and  imprisonment.  If  any  per- 
son shall,  by  himself,  servant,  or  agent,  keep,  have,  use,  or  maintain  a 
gaming  house,  or  room,  or  shall,  in  any  house,  place,  or  room,  occupied 
by  him,  permit  persons,  with  his  knowledge,  to  come  together  and  play 
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for  monov,  or  any  other  valuable  thino^,  at  any  o;anie  of  faro,  loo,  brag, 
uj^A^t-^onvco-bluif,  or  any  other  game  ])laye(l  with  eards,  or  shall  knowingly  rent  or  let 
'(W.  p.  2d3.        ^^^y  house  or  room,  with  the  view  or  expeetation  of  the  same  beino-  used  for 

sueh  }HirposL\  sueh  person  so  offending  shall,  on  eonviction,  be  punished 

[as  preseribed  in  seel  ion  4310  of  this  Code.]     (a.) 

Th;tt  dctouiluit  h;id  I'eutod  out  tho  house  before  the  e^nino:  was  done,  whon  it  appears  that 
the  house  was  in  his  possession  at  the  time  the  gaming  occurred,  not  asutliciont  det'ouso:  29 

§4539.   Gaini)ig  In  liquor  shops  prohibited.  [If  any  retail  liquor  dealer 

or  elerk  iri  the  employ  of  such  retail  liquor  dealer,  shall  knowingly  per- 

/  ^  A  *    f ic-o  mit,  or  allow,  anv  minor  or  minors  to  play  at  any  2;ame  of  cards,  or  at 

(a  I  Acts  of  IS.  J,  '  .  -  ,         ,  ,       .  p       *i  •    1  1  T  T 

p.  LV).  Act  of  any  game  wliatsoever,  in  tiie  playing  ox  which  cards  or  dice  are  used,  in 
c...  ^'^*  ^}i^.  lJ^>^J^^.  ill  which  such  retail  liquor  dealer  carries  on  his  business  of 
retailing  spirituous  licpiors,  or  in  any  rooms  connected  therewith,  and 
under  the  control  of  such  retail  liquor  dealer,  such  retail  liquor  dealer, 
i.r  his  clerk  so  offending,  shall,  on  conviction,  be  punished  as  provided 
in  section  4310  of  this  Code.]     (a.) 

§4540.  (44G5.)   Gaming  tables.     If  any  person  shall,  by  himself,  or 

servant,  or  any  other  agent,  keep  or  employ  any  faro  table,  E  O  table, 

..  c»r  ABC  or  roulette  tiible,  or  other  table  of  like  character,  and  shall, 

p.'_S(i*?  Act  of  'either  by  himself  or  agent,  preside  or  deal  at  any  faro  table,  or  use  any 

is5y.  p.  o\K        E  O  or  il  B  C  or  roulette  table,  or  other  table  of  like  character,  for  the 

IjJ^-^^^^l^/^^^'' purpose  of  playing  and  betting  at  the  same,  such  person  so  offending 

shall,  on  conviction,  be  punished  [as  prescribed  in  section  4310  of  this 

Code.]     (a.) 

What  is  a  gaming  table  :  40  Ga.,  689. 

§4541.  (4460.)   Gambling  generally.     If  any   person  shall   play  and 

bet  for  money,    or   other   thing   of  value,    at   any   game   of  faro,    loo, 

brag,  bluff,  three-up,  seven-up,  poker,    vingtun,  euchre,  or  any  other 

game  or  games  played  with  cards,  or  shall  play  and  bet  for  money,  or 

p/sii!  'Act  of  other  thing  of  value,  at  any  E  O  or  A  B  C  table,  or  at  other  table  of 

1S5J.  p.o9.        jji^g  character,  or  at  roulette,  or  rouge  et  noir,  or  chuckluck,  or  any  sim- 

^^x  ^^.^^^fiQP-  ilar  game  of  chance  played  with  dice,  or  cards  or  balls,  or  shall  bet  at 

'«id,  p.  233.         any  game  of  nine-pins  or  ten-pins,  or  at  any  other  number  of  pins,  or 

at  any  billiard  or  pool  table,  such  person  so  offending,  on  conviction, 

shall  be  punished  [as  prescribed  in  section  4310  of  this  Code.]     (a.) 

Gambling  with  negroes  :  8  Ga.,  453.  For  every  such  game,  an  indictment  will  lie  ;  playing  at 
any  one  !«  iin  entire  otfensc  ;  yet  when  all  are  committed  by  the  same  person  and  .it  the  same  time, 
they  constitute  but  one  offense:  1;^  (ia.,  396.  Conviction  had,  if  playing  and  betting  is  shown  to 
have  been  d'.ne  at  any  lime  \vithin  two  years  immediately  preceding  the  term  oi  the  Cimrt  at 
Khich  the  bill  was  found ;  18  Ga.,  736.  What  indictment  for  playing  and  betting  at  cards  ought  to 
show:  22  Ga.,  101. 

^4542.  (4467.)  With  minors.     Any  person  keeping  any  table,  or  deal- 
ing at  any  game,  as  al)ove  specified,  who  shall  permit  any  minor  to  play 
(a)ActPofi86o-and  bet  thereat,  or  any  person  of  full  age  who  shall  gamble  with  a  minor 
"'^"        at  any  of  the  games  above  specified,  shall,  on  conviction,  be  punished  [as 
])rescril)cd  in  section  4310  of  this  Code.]     (a.) 

§4543.  Minors  may  not  play  billiards  or  ten-pins.     [Any  owner  or 
owners,  or  persons  controlling  any   billiard  table,  or  ten-pin  alley,  that 
<"«  Acti?ofiS(9, shall  or  may  permit  any  minor  to  play  or  roll  rm  the  same,  without  the 
^''    *'  consent  of  the  parent  or  guardian,  shall,  on  conviction  of  the  same,  be 

fi)ied  in  a  sum  not  to  exceed  one  hundred  dollars  for  each  jmd  every 
offense  or  imprisonment  twenty  days,  or  both,  at  the  discretion  of  the 
Court.]     (a.) 

Indictment  u-ing  words  "  play  or  roll  "  not  demurrable  as  in  the  alternative  :  45  Ga.,  11.  The 
woruo  ar-i  .-ynonymous  :  lb. 


Act  of  \H':,  C. 
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§4-544.  (44f)8.)  WUh  dcrh  and  hank  oJJ'uwj-h.  Tho  provi.sionH  of  hCA- 
tioii  4542  sliall  exLcMd  to  all  j)(;r.soiis  gainiii;^  with  tho  olli^ror  or  ag<;jjt 
of  any  hank  entrusted  with  any  of  its  funds,  or  any  clerk  in  any  po.-.t 
office  in  tliis  State. 

§4545. .  (4409.)  Players  com/pdrrii  rrif/ruissrs.  Dn  tlie  trial  of  any  per- 
son for  ollendin^^  against  sections  45o8, 45 10,  4541,  4542  anrl  4544  of  ihi-: 
division,  any  other  person  wPio  may  have  [)layed  and  hetted  at  the  same 
time  or  table,  shall  be  a  competent  witness,  and  be  compelled  to  give 
evidence;  and  nothin<^  then  said  by  sn(4i  witness  shall  at  any  time  be 
received  or  given  in  evidence  against  him  in  any  jnosecntion  against  the 
said  witness,  exce])t  on  an  indictment  for  perjury,  in  any  matter  to  which 
he  may  have  testified. 

§4546.  (4470.)  Judge  to  give  gambling  in  cluu-ge.  It  shall  be  the  duty 
of  the  Judges  of  the  Superior  Courts  of  this  State,  at  the  ()})ening  or 
commencement  of  every  Court,  to  give  in  charge  to  the  grand  juries, 
respectively,  the  substance  of  the  sections  contained  in  this  Code  relative 
to  gambling. 

4547.  (4471.)  Suspected  houses  may  he  hrohen  open.  It  sliall  l)e  lawful 
for  any  lawful  officer,  with  legal  authority,  to  break  oi)en  suspected 
rooms  or  houses,  where  it  is  commonly  known  that  gaming  is  carried  on, 
and  to  take  any  persons  found  gaming,  and  bind  or  cause  them  to  be 
bound  over  to  the  next  Superior  Court  to  be  held  in  and  for  the  county 
where  such  offenses  may  be  committed ;  and  if  such  person,  so  found 
gaming,  shall  fail  or  refuse  to  give  security  for  his  or  their  appearance  at 
Court,  to  answer  for  such  offenses,  then  it  shall  be  lawful  to  commit  such 
person  or  persons  to  jail. 

§4548.  Lottery  tickets — penalty  for  selling.  [Any  person  or  persons 
who  shall  sell,  or  offer  for  sale,  in  this  State,  any  lottery  ticket  or  tickets  fa)  Act  of  1S69, 
for  any  lottery  to  be  drawn  in  this  State,  or  elsewhere,  shall  be  guilty  of i- ^^^• 
a  misdemeanor,  and  subject  to  indictment  before  any  Court  having  juris- 
diction thereof,  and  upon  conviction,  shall  pay  a  fine  of  not  less  than  five 
hundred  dollars  for  each  ticket  so  sold,  or  offered  for  sale,  or  be  impris- 
oned in  the  common  jail  of  the  county  not  less  than  six  months.]  (a.) 

§4549.  Tickets  in  gift  enterprises,  etc.  [It  shall  not  be  lawful  for  any 
person  in  this  State,  either  by  himself  or  his  agent,  to  sell  or  dispose  of 
any  lottery  ticket,  or  any  certificate  or  ticket,  in  any  gift  enterprise,  and 
each  and  every  person  so  offending  shall  be  guilty  of  a  misdemeanor,  ^^^  ^^^^  of  1S68 
and  upon  conviction,  for  the  first  offense,  shall  be  fined  in  a  sum  of  not  vv.  iss,  139. 
less  than  one  hundred  dollars,  nor  more  than  five  hundred  dollars,  and 
upon  conviction  of  a  second  and  all  succeeding  violations  of  the  latter 
part  of  this  section,  he,  she,  or  they,  so  offending,  shall  be  fined  in  a  sum 
not  exceeding  one  thousand  dollars,  or  imprisonment  in  the  county  jail 
six  months,  or  both,  in  the  discretion  of  the  Court.]     (a.) 

§4550.  (4472.)  Selling  unwholesome  provisions.    Any  butcher  or  other  (a)  Act«  of  1865- 
person  selling  the  flesh  of  a  diseased  animal,  or  other  unwholesome  pro-  '*^'-''  ^"''  ^^• 
visions,  shall  be  indicted,  and,  on  conviction,  shall  be  punished  [as "pre- 
scribed in  section  4310  of  this  Code.]     (a.) 

§4551.  (4473.)    Umoholesome  bread  or  drink.      Any  baker,  brewer, 
distiller,  merchant,  grocer,  or  other  person,  selling  unwholesome  bread,  f^}-^^'^.'^^^^'" 
drink,  or  pernicious  and  adulterated  liquor,  knowing  them  to  be  so.  shall 
be  indicted,  and,  on  conviction,  shall  be  punished  [as  prescribed  in  sec- 
tion 4310  of  this  Code.]     (a.) 

§4552.  Penalty  for  unlaufid  sale  of  kerosene  oil.     [The  standard  for 
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kerosene  oil  lor  sale  in  this  State,  slinll  he  one  lumdred  and  ten  degrees 
tire  te^t,  and  any  person  eonvieted  of  selling,  offering  for  sale,  or  giving 
:nvay  kerosene  oil  of  a  fire  test  less  than  one  hnndred  and  ten  degrees, 

(a"»Actsons70^^^'^^^  '^^'  lined  in  the  snni  of  not  less  than  one  hundred  dollars  nor  more 

rp. a^. vW.  tjj.^ji  j\y^^  hnndred  dollars;  one-half  of  the  fine  to  go  to  the  informer, 
one- fourth  to  the  inspeetor,  and  the  renuunder  to  the  county  treasury  : 
Provided,  that  eases  arisinoj  under  this  section  shall  be  tried  before  the 
Superior  Courts  of  this  State.]     (a.) 

^4553.  IWi  of  kerosene — Jww  made.  [The  following  is  the  test  of 
safe  kerosene  oil :  Heat  a  small  quantity  of  water  in  a  basin  until  its  tem- 
perature is  above  one  hundred  and  ten  degrees  Fahrenheit ;  then  add  cold 
water  slowly  ;  at  the  moment  the  scale  of  a  thermometer  placed  in  the 

^''^  -\'-\*^h(,^^~*^'  basin  marks  one  hundred  and  ten  degrees,  pour  a  table-spoonful  of  the 
oil  to  be  tested  into  the  water;  thus  the  oil  is  brought  to  one  hundred 
and  ten  degrees ;  then  pass  a  ^visp  of  burning  paper  over  the  oil ;  if  the 
escaping  vapor  catches  fire,  the  oil  is  dangerous ;  but  if  not,  then  it  is 
safe.]     (b.) 

§4554.  Other  illegal  oils — penediy.  [No  person  shall  mix  for  sale 
naptha  and  illuminating  oils,  or  shall  sell,  or  offer  for  sale,  illuminating 
oils  made  from  coal  or  petroleum  which  will  ignite  at  a  temperature  of 

/  ^  .  .    r^^-,  less  than  one  hundred  and  ten  decrees  Fahrenheit,  to  be  ascertained  in 

(c' Acts  of  1872  .  .'-'        ,  .  , 

p.  55.  '  accordance  with  the  method  prescribed  in  the  preceding  section,  and  any 

pereon  so  doing  shall,  for  each  offense,  be  punished  in  accordance  with 
the  provisions  of  section  4552  and  shall  be  liable  therefor  to  any  person 
suffering  damage  from  the  explosion  or  ignition  of  such  oil  thus  unlaw- 
fully sold,  or  kept,  or  offered  for  sale.]     (c.) 

§4555.  Sale  of  naptha  for  illumination  forbidden.     [Any  person  wdio 

shall  sell,  or  offer  for  sale,  or  keep  for  sale,  naptha,  under  any  assumed 

^        name,  for  illuminating  p^irposes,  shall,  for  each  offense,  upon  conviction 

p. 55.  "  ""thereof,  be  liable  to  the  same  penalties  provided  for  in  section  4552, 
except  where  the  same  is  used  in  making  illuminating  gas  by  Doty's  or 
other  stationary  gas  machine.]     (d.) 

§4556.  Sale  of  uninspected  oils  prohibited.  [No  person  shall  sell,  or 
keep  for  sale,  or  in  storage,  any  crude  or  refined  petroleum,  naptha,  ker- 
osene, earth-rock,  coal,   machine,  or  illuminating  oil,  the  products  of 

fe)  Act3ofi872  Petroleum,  earth-rock,  or  coal  oil,  in  this  State,  without  having  the  same 

p. 55.  'inspected  and  ap])r()ved  by  an  authorized  inspector;  and  any  person  vio- 

lating the  provisions  of  this  section  shall  be  liable  to  the  same  penalties 
provided  and  set  forth  in  section  4552  of  this  Code.]     (e.) 

§4557.  Cleaning  of  kerosene.     The  term  kerosene  shall  be  construed 

<f>_Actsofi872,  to  mean  petroleum,  coal,  earth-rock  oil,  or  any  of  their  products,  for 
illuminating  or  machinery  purposes.]     (f.) 

§4558.  (4474.')  Spreading  small-pox.  Any  2)hysician,  surgeon,  or 
other  person,  willfully  endeavoring  to  spread  the  small-pox,  without 
inocidation,  or  by  inoculation  with  matter  of  the  small-pox,  or  using  any 

(a'»  Acta  of  1865- other  inoculatir)n  than  that  called  vaccination,  unless  by  special  commis- 

'66.  p.  233.  j^j^jj  ^^j.  authority  from  the  Court  of  Ordinary  of  the  county  where  the 
small-pox  shall  make  its  appearance,  shall  be  indicted,  and,  on  conviction, 
shall  be  punislied  [as  prescribed  in  section  4,310  of  this  Code.]    (a.) 

4559.  (4475.)  Violation  of  quarantiyie.  Any  person  who  shall  come 
into  this  State,  hy  land  or  water,  from  any  place  infected  with  a  conta- 
gious disease,  and,  in  violation  of  quarantine  regulations,  shall  be  indicted 
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\\\  any  county  In  tlils  State  in    wlii<th   Ik;   may  ho  fourjd,  and,  on  convic- JaMcuiof: 
tlon,  [shall  be  ])unislic(l  as  j)rescrll>ed  in  S(;(;tion  <1.'>10  of"  this  Co^Jc^J  (a.)  '^'•^•^*''' 

§4500.  (447G.)  Va/jrcmiH  defined.  [All  jxjrsons  wandering  or  stroll in;^ 
about  in  idleness,  who  are  able  to  work  and  have  no  |)ro])erty  to  suj)port 
them  ;  all  persons  leading  an  idle,  immoral  or  j)rofligate  life,  who  have 
no  property  to  support  them,  and  who  are  able  to  woi'k,  and  who  do  not 
work;  all  persons  able  to  work,  having  no  property  to  support  them,  '<^^'^^^f,%S).^^%-X(,i 
who  have  not  some  visible  and  known  means  of  a  fair,  honest  and  reputable  i'"'^.  ^'^  v-  ^^^, 
livelihood  ;  all  persons  having  a  fixed  abode,  who  have  no  visible  proj)(;rty 
to  support  them,  and  who  live  by  stealing,  or  by  trading  in,  bartering 
for,  or  buying  stolen  i)ropcrty,  and  all  professional  gamblers  living  in 
klleness,  shall  be  deemed  and  considered  vagrants,  and  shall  be  indicted 
as  such;  and  it  shall  be  lawful  for  any  person  to  arrest  said  vagrants,  and 
have  them  bound  over  for  trial  to  the  next  term  of  the  County  C(^urt, 
and,  upon  conviction,  they  shall  be  fined  or  imprisoned,  or  sentenced  to 
work  on  the  public  works  or  roads  for  not  longer  than  a  year,  or  shall, 
in  the  discretion  of  the  Court,  be  bound  out  to  some  person  for  a  time 
not  longer  than  one  year,  upon  such  valuable  consideration  as  the  C-ourt 
may  prescribe,  the  person  giving  bond  in  a  sum  not  exceeding  three  hun-(j^^^(jt^Qf.^8^5_ 
dred  dollars,  payable  to  said  Court,  and  conditioned  to  clothe  and  feed,  '^>  p-  2^- 
and  provide  said  convict  with  medical  attendance  for  and  during  said 
time  :  Provided,  that  the  defendant  may,  at  any  time  before  conviction, 
be  discharged  upon  paying  costs  and  giving  bond  and  security  in  a  sum 
not  exceeding  two  hundred  dollars,  payable  to  said  Court,  and  con- 
ditioned for  the  good  behavior  and  industry  of  the  defendant  for  one 
year.]     (b.) 

§4561.  (4477.)  Having  possession  of  false  keys,  picJdochs,  etc.  If  any 
person  shall  be  apprehended,  having  upon  him  or  her  any  picklock,  key, 
crow,  bit,  or  other  instrument,  with  intent  to  break  and  enter  into  any 
dwelling-house,  warehouse,  store,  shop,  coach-house,  stable,  or  outhouse, 
in  order  to  steal  or  commit  any  other  crime,  or  shall  have  upon  him  any 
pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  with  intent 
to  commit  crime  upon  any  person,  which,  if  committed,  would  be  pun- 
ishable by  death  or  confinement  in  the  penitentiary  ;  or  shall  be  found  in 
or  upon  any  dwelling-house,  warehouse,  store,  shop,  coach-house,  stable, 
or  outhouse,  with  intent  to  steal  any  goods  or  chattels,  every  such  person 
shall  be  deemed  a  rogue  and  a  vagabond,  and,  on  conviction,  shall  be 
punished  by  confinement  and  labor  in  the  penitentiary  for  any  time  not 
less  than  one  year  nor  longer  than  five  years,  or  by  imprisonment  in  the 
common  jail  of  the  county,  at  the  discretion  of  the  Court. 

§4562.  (4478.)  What  nuisances  are  indictable.  Any  person  who  shall 
erect,  or  continue,  after  notice  to  abate,  any  nuisances  which  tend  to  annoy 
the  community  or  injure  the  health  of  the  citizens  in  general,  or  to 
corrupt  the  public  morals,  shall  be  indictable  and  punishable  [as  pre- 
scribed in  section  4310  of  this  Code.] 

Penal  remedy — when  sufficient:  18  Gra.,  530. 

§4563.  (4479.)  Disinterring  or  purchasing  dead  bodies.  If  any  person 
or  persons  shall  remove  the  dead  body  of  a  human  being  from  the  grave 
or  other  place  of  interment,  or  from  any  vault,  tomb,  sepuleher,  or  from 
any  other  ])lace,  without  the  consent  of  the  friends  of  said  deceased, 
except  malefactors  executed  under  the  sentence  of  the  law,  for  the  pur- 
pose of  selling  or  dissecting  the  same,  or  from  mere  wantonness,  such 
person  or  persons  so  offending  shall  be  punished  [as  prescribed  in  section 
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^^^  ^^j^^^j-^^^-  4310  ot' this  Codo  ;]  [a]  and  any  person   who  shall  receive  or  purchase 
'60.  p.  2oo.         such  dead  body,  knowinc;  it  to   have  been  disinterred  or  removed  from 
any  tmnb,  vaidt  ov  sepnlcher,  or  such  other  place,  for  the  purpose  afore- 
said, shall,  on  conviction,  receive  the  same  punishment. 

^4564.  (4480.)  Pufafive  father  refusing  to  give  securiti/.  If  any  juitative 

jj,,-.,  ,-,.       father  oi'  a  bastard  child  or  children  shall  refuse  or  fail  to  o-lve  security 

for  the  maintenance   and   education  of  such  child  or   children,    when 

re(]nired   to   do  so  in  terms   of  the  law,  such  putative  father  shall  be 

indicted  for  a  misdemeanor,  and,  on  conviction  of  the  fact  of  being  tlie 

father  of  such  bastard  child  or  children,  and  of  his  failure  or  refusal  to 

{a''Act?ofiS65- give  such  security,  shall  be  punished  [as  prescribed  in  section  4310  of 

'00.  p.  1:00.        ^i^j^  Code  ;  and  if  lined,]  (a)  said  fine  shall  be  paid  over  to  the  Ordinary 

of  the  county,  to  be  by  him  improved  and  applied   from  time  to  time, 

as  occasion  may  require,  for   the  maintenance  and  education  of  sucli 

child  or  children. 

What  indictment  sufficient:  3  Kelly,  531;  5  Ga..  491;  28  Ga..  19.  Evidence  in:  5  Ga.,  401;  28 
Ga.,  19.  Where  defendant  on  trial,  after  the  close  of  the  evidence,  oflfered  to  fjive  bond,  and  the 
Court  refused,  no  error:  23  Ga.,  230.  Indictment  for  Avill  not  lie  in  the  county  when  the  child  was 
begotten  and  born  in  another,  and  when  the  putative  fother  vras  arrested  andrefusedto  give  bond 
in  the  latter  county:  29  Ga..  424. 

§4565.  (4481.)  Retailing   spirits  ivithout  license.  If  any  person  shall 
keep  a  tippling  shop,  or  sell  by  the  quart  without  the  license,  and  taking 
the  oath  prescribed  in  this  Code,  or  sell  by  retail  in  quantities  less  than  one 
Actnfis?,?.  c.  quart,  any  wine,  brandy,  rum,  gin,  wliisky  or  other  spirituous  liquors, 
i'"-^^^54  *^"s3°^^^  ^^^y  mixture  of  such  liquors,  in  any  house,  booth,  arbor,  stall,  or  other 
place   wdiatever,  wdthout  license  from  the  Ordinary  of  the  county,  or 
without   license   from  the  corporate  authorities  of  any  town   or   city, 
where,  by  law,  authority  to  grant  licenses  is  vested  in  the  corporate 
(  ^A  t?ofiS6o  sut^^^^i'ities  of  such  towns  or  cities,  such    person  so   oftending  shall  be 
'h^,  p.  233.        guilty  of  a  misdemeanor,  and  on  conviction  [shall  be  punished  as  pre- 
scribed in  section  4310  of  this  Code :]  (a)  Provided^  no  person  shall  be 
2'53i,  14"3.        liable  to  indictment  in  the  Superior  Courts  of  this  State  for  a  violation 
of  this  section  when  said  person  has  been  already  tried  by  the  corporate 
authorities  for  th'e  same  offense. 

Evidence  of  clerk  of  Inferior  Court  admissible  to  prove  that  defendant  had  obtained  no 
license  :  13  Ga.,  435.  The  defendant,  alleging  that  he  retailed  with  liicense,  alleges  an  atiirmative 
and  must  prove  it:  17  Ga.,  290.  Indictment  under  the  Act  of  1838  is  good,  though  it  does  not 
charge  that  tlie  defendant  keeps  a  shop  or.is  a  regular  and  habitual  retailer  of  spirituous  liquors  : 
32  Ga.,  595.  A  druggist  selling  at  his  drugstore  wliisky.  less  than  a  quart,  on  the  statement  of  a 
physician  that  it  is  wanted  for  medical  purposes,  is,  if  not  licensed  as  a  retailer  of  spirituous 
liquors,  indictable  •  34  Ga.,  533. 

§4566.  (4482.)  Marrying  illegally  or  without  license.  If  any  minister" 
of  I  lie  gospel.  Judge  or  Justice  of  the  Peace,  shall  join  together  in 
matrimony  any  man  and  woman,  without  a  license  or  publication  of 
l;anns,  as  provided  by  law,  or  where  either  of  the  parties  within  his  own 
knowledge  shall  be  an  idiot  or  lunatic,  or  subject  to  any  other  disability, 
under  this  Code,  which  would  render  such  contract  or  marriage  improjier 
ja)Act3ofi865-and  illegal,  such  minister,  Judge,  or  Justice  of  the  Peace  shall  be  guilty 
'  ^''  '-  of  a  misdemeanor,  and,  on  conviction,  [shall  be  punished  as  ])rescribcd  in 
.section  4310  of  this  Code,  and  if  fined,]  (a)  said  fine,  when  collected,  shall 
be  [)aid  over  to  the  Ordinary  of  the  county  where  the  offense  was  commit- 
ted, for  the  use  of  the  common  school  fund  of  said  county. 

§4567.  (4483.)  Miscegenation  prohibited.  [If  any  officer  shall  know- 
ingly issue  any  marriage  li(;ense  to  parties,  either  of  whom  is  of  African 
descent,  and  the  other  a  white  person,  or  if  any  officer  or  minister  of  the 
gospel  shall  marry  such  persons  together,  such  officer  or  minister  of  the 
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gospel  sIkiII  h(!  ^nilly  of  a,  misdcrrH-jinor,  JirKl,  on  r;onvIr'tion  ^^^^'^*'^'^\  -^^'^^^^  t\„j^^j^„(ifjts, 
be  jmnislicd  as  prcKc^rllxul  in  s(!cti()ii  4^j]0  of  this  Co'lc]  (b.j  v;,^.  i«i. 

'  §4568.  (4484.)  Votlwj  'more  than  once.  If  any  person  sliall  liereafter 
vote  more  than  once  at  any  election  which  may  Ixt  lield  in  any  county  of 
this  State,  or  vote;  out  of  the  (H)unty  in  which  he  may  usually  nsifle,  for 
members  of  the  Lcs^^islatun!  or  for  (Mjiinty  oilicers,  unless  authorize-d  \)y 
law,  such  person  shall  he  indicted  for  a  misdemeanor,  and,  on  convir;tion, 
shall  be  ])uin*shed  by  imprisonment  and  labor  in  the  penitentiary  for  any 
time  not  less  than  one  year  nor  more  than  two  years. 

§45G9.  (4485.)  Ihiyhuj  or  f^cUhir/ vote.  If  any  person  shall  hereafter  buy 
or  sell,  or  offer  to  buy  or  sell  a  vote,  or  be  concerned  in  buying  or  selling  a  ^ct  of  1S40,  a 
vote,  or  shall  unlawfully  vote  at  any  election  which  may  be  held  in  any  i'-^^'''- 
county  in  this  State,  su(;li  persons  shall  be  indicated  for  a  misdemeanor, 
and,  on  conviction,  shall  be  [)unishcd  hy  imprisonment  and  labor  in  the 
penitentiary  for  a  term  not  less  than  one  year  nor  more  than  four  years. 

§4570.  Penalty  for  selling  liquor  on  election  day.  [If  any  person 
shall  sell  intoxicating  liquors  on  election  days,  at  or  within  one  mile 
from  the  city,  town,  or  precinct  where  elections  may  be  held,  he  shall  jfp.  145!  1*46.  '• 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  fined  in 
a  sum  not  exceeding  fifty  dollars,  or  imprisonment  in  the  common  jail  of 
the  county  not  exceeding  ten  days,  or  both,  at  the  discretion  of  the  Court, 
for  each  and  every  offense.]  (d.) 

§4571.  (4486.)    Voting  by  a  minor.  If  any  person,  under  the  age  of 
twenty-one  years  and  above  the  age  of  fourteen,  shall  vote  illegally  at  («JAet?ofi86.5- 
any  election,  he  shall  be  [punished  as  prescribed  in  section  4310  of  this 
Code.]  (a.) 

§4572.  (4487.)  Adultery  between  ivhites  and  blachs,  punishment  for. 
[Any  white  man  and  woman  of  color,  or  any  wdiite  woman  and  male 
person  of  color,  who  shall  live  together  in  a  state  of  adultery  or  fornication,  fa)  Acts  of  1S63, 
or  adultery  and  fornication,  or  who  shall  otherwise  commit  adultery  or  "^^ 
fornication,  or  adultery  and  fornication,  shall  be  indicted,  and  on  con  vie- ^"^^^^ 
tion  such  offenders  shall  be  severally  punished  as  prescribed  in  section 
4310  of  this  Code.]  (a.) 

§4573.  (4488.)    Whipping  unfe.  If  any  man  shall  whip,  beat,  or  other- 
wise cruelly  maltreat  his  wife,  he  shall  be  deemed  guilty  of  a  misde- j^^*  °^  ■^^^"' ^• 
meanor,  and,  upon  conviction,  shall  be  [punished  as  prescribed  in  section  ^sso^.^-t-^ 
4310  of  this  Code.]  (a.)  On  such  trials  the  wife  shall  be  a  competent  'Dd/r.  ^. 
witness.* 

§4574.  (4489.)  Interfering  ivith  religious  tvorshijy.  Any   person   who 
shall,  by  cursing  or  using  profane  or  obscene  language,  or  by  being  p\=ii.  Act?  of 
intoxicated  or  otherwise  indecently  acting,  interrupt  or  in  any  manner  ^'^''^"  ^-' p- ^'^• 
disturb  any  congregation  of  persons  lawfully  assembled  for  divine  service,  ,  f  k- 

shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  [punished  'oorp.  233. 
as  prescribed  in  section  4310  of  this  Code.]  (a.)  f 

§4575.  (4490.)  SelUng  spirits  icithin  mile  of  church.  Any  person  who 
shall  sell,  or  cause  to  be  sold  for  him,  any  spirituous  or  intoxicating  Act  of  isos,  c. 
liquors,  within  one  mile  of  any  church  or  meeting-house,  or  other  place  ^'*  ^  * 
set  apart  or  being  used  for  divine  worship,  during  the  time  appropriated 
to  such  worship  (unless  the  same  be  within  an  incorporated  city  or  town\^a-'^<"*.^?/i^-^- 
shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  [punished 
as  prescribed  in  section  4310  of  this  Code.]  (a.) 

*As  to  competency  of  witnesses,  see  section  3854.    Does  not  that  section  repeal  the  last  sentence 
of  this  ? 

tAs  to  the  protection  of  other  societies,  see  Acts  of  lS55r5G,  p.  272. 
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§4576.  (4491.)  ^\lid^ng  7\car  camp  gvoiinds.  [It  shall  not  be  lawful 
for  any  person  to  vend  or  expense  to  sale,  during  the  period  of  divine 
woi'ship,  Avithin  one  mile  of  the  place  of  worship,  in  any  camp  ground 

(b  Aot.sofis63-i^i  ^Ji^^  State,  any   article,   couiinodity,   or  thing  whatever,   without  the 

'64,  p.  (>4.  written  consent  of  a  majority  of  the  trustees,  commissioners,  or  owners  of 
such  camp  ground,  under  }>euaUy  of  being  indicted,  and,  on  conviction, 
shall  be  punished  as  prescribed  in  section  4576  of  this  Code.]     (b.) 

§4577.  PoUC'e  at  places  of  worship,  Jioiv  appointed.  [It  shall  be  law- 
ful for  the  Justices  of  the  Peace  in  each  militia  district  in  this  State,  in 
which  is  situated  an  incorporated  church  or  ciimp  ground,  upon  applica- 
tion in  writing,  signed  by  the  trustees  or  members  of  the  corporation  of 
such  church  or  camp  ground,   or  other  incorporate  place  of  divine  wor- 

fej^^^^f^^f^s'i-ship,  to  appoint  three  or  more  suitable  persons  to  act  as  a  police  for  such 
place  of  public  worship,  whose  duty  it  shall  be  to  apprehend  all  persons 
disturbing  the  congregation  assembled  at  such  place  or  places  for  religious 
worship,  or  otherwise  violating  the  laws  of  this  State,  and  immediately 
carry  such  person  or  persons  so  offending  before  the  nearest  Justice  of  the 
Peace,  who  shall  issue  a  warrant  for  said  person  or  persons,  and  proceed 
to  take  examination  in  such  cases  in  manner  prescribed  by  law.]  (a.) 

§4578.  (4492.)  Running  freight  trains  on  Sabbath  day.  If  any  freight 
train  shall  be  run  on  any  railroad  in  this  State  on  the  Sabbath  day  (known 
as  Suuday,)  the  superintendent  of  transportation  of  such  railroad  company, 
or  the  officer  having  charge  of  the  business  of  that  department  of  the  rail- 
road, shall  be  liable  for  indictment  for  a  misdemeanor  in  each  county 

(a)  Acts  of  1865- ^^^^'^^^to^^  wliicli  sucli  train  shall  pass,  and,  on  conviction,  shall  be  for  each 

'66,  p.  'k3.  offense  [punished  as  prescribed  in  section  4310  of  this  Code.]  (a.)  On 
such  trial  it  shall  not  be  necessary  to  allege  or  prove  the  names  of  any  of 
the  employees  engaged  on  such  train,  but  the  simple  fact  of  the  train 
being  run.  The  defendant  may  justify  himself  by  proof  that  such 
employees  acted  in  direct  violation  of  the  orders  and  rules  of  the  defend- 
ant :  \_Provided  ahvays,  that  whenever  any  train  on  any  railroad  in  this 
State,  having  in  such  train  one  or  more  cars  loaded  with  live  stock,  which 
train  shall  be  delayed  beyond  schedule  time,  shall  not  be  required  to  lay 

^^  Act  of  20th  over  on  the  line  of  road  or  route  during  Sunday,  but  may  run  on  to 
the  point  where,  by  due  course  of  shipment  or  consignment  the  next 
stock  pen  on  the  route  may  be,  where  said  animals  may  be  fed  and 
watered,  according  to  the  facilities  usually  afforded  for  such  transporta- 
tion.]    (a.) 

§4579.  (4493.)  Violating  Sabbath.  Any  tradesman,  artificer,  work- 
man or  laborer,  or  other  person  whatever,  who  shall  pursue  their  business 

t^l&^^''^^'  ^'  *^^  work  of  their  ordinary  callings  upon  the  Lord^s  day  (works  of  neces- 
sity  or  charity  only  excepted,)  shall   be  guilty  of  a  misdemeanor,  and, 

',66,  p.  zc;.i.  on  conviction  shall  be  [punished  as  prescribed  in  section  4310  of  this 
Code.]     (a.) 

Statute  cited:  12  Ga.,  95;  29  Gn.,  528.  Note  made  on  Sunday  void:  lb.,-  41  Ga.,  449.  The 
Christian  Sabbath  is  a  civil  institution  older  than  our  government,  and  respected  a.s  a  day  of  rest 
by  our  Constitution,  and  the  regulation  of  its  observance  as  a  civil  institution  is  within  the  power 
of  the  Legislature;  as  much  as  any  regulations  and  laws  having  for  their  object  the  preservation  of 
jrood  morals  and  the  peace  and  good  order  of  society.  Municipal  corporations  may  punish  for 
k'-(t])\n<4  open  doors  by  dealers:  44  Ga.,  205.  The.  promissor  cannot  defend  by  setting  forth  the 
illegality  of  the  contract:  44  Ga.,  531. 

§4580.  Hunting  on  Sunday — penalty.     [Any  person  or  persons  who 
(a)  Act  of  20th  shall  hunt  any  kind  of  game  with  gun  or  dogs,  or  both,  on  the  Sabbath 
Feb..  is<3.        ^■^.,^y^  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  pun- 
ished as  prescribed  in  section  4310  of  this  Code.]     (a.) 
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§4581.  (4494.)  Tndrc/mt  hafJmi//.  [Any  ]K;r.son  vvlio  HJiall  bathf;  in 
any  strciun  or  i)()n(l  of  watxsr  on  tin;  Sabbjitli  <hiy,  in  vi^;w  oi'  any  road  (>r 
passway,  loadinji;  to  or  from  any  liousf;  of  religious  worsliij),  .shall  he  or>n- 
sidcrcd  guilty  oi*  a  misdemeanor,  and,  upon  eonvietion  thereof,  shall  h(tl'\/^"  *"' 
fined  in  a  sum  not  ex(;eeding  five  hundi-ed  dollars,  or  imjnMsonmctnt  in 
the  common  jail  of  the  county,  at  tlu;  discretion  of  the  Court,  not  exceed- 
ing six  months.]    (c.) 

§4582.  (4495.)  Fines  for  violation  of  the  Hahhafh.  All  moneys  aris- 
ing from  fines  imposed  for  offenses,  the  gist  of  which  consists  in  tlicir 
being  committed  on  the  Sabbath  day,  shall  })e  })aid  to  the  Onb'riary  of 
tlie  county,  to  be  by  him  distributed  for  the  purpose  of  establishing  and 
promoting  Sabbath  schools  in  the  county. 

§4583.  (4496.)  Bond  in  cases  of  vagrancy.  When  any  person  prose- 
cuted as  a  vagrant  sliall  give  bond  and  security  in  terms  of  this  Code,  and 
shall  violate  the  conditions  of  said  bond,  and  that  fact  shall  be  made  to 
appear  to  the  Court  where  said  indictment  was  found,  by  the  affidavit,  or 
the  prosecutor,  or  any  othe  person,  it  shall  be  the  duty  of  the  Court  to  ^^^  .  ^^^ 
cause  a  scire  facias  to  issue,  ealling  upon  the  ])rincipal  in  said  bond,  and^i. 
his  security,  to  show  cause  at  the  next  term  of  said  Court  why  said  bond 
shall  not  be  forfeited,  which  shall  be  served  aS  in  cases  of  bail ;  on  which 
an  issue  shall  be  made  up,  if  desired  by  the  defendant,  and  tried  by  a 
jury ;  and  if  it  shall  appear  that  said  defendant  has  violated  the  condi- 
tions in  said  bond,  judgment  shall  be  awarded  on  said.sc^Ve  /ac^as  against 
said  principal  and  his  securities  for  the  penalty  in  said  bond,  with  costs 
of  suit. 

§4584.  (4497.)  Solicitor's  duty  and  fees.     It  shall  be  the  dnty  of  the 
Attorney  and  Solicitors  General  to  represent  the  State  in  all  suits  on  bonds  44^  °    --  •  p- 
as  aforesaid ;  and  he  shall  receive  five  dollars  for  prosecuting  the  scire 
facias,  to  be  taxed  in  the  bill   of  costs,  and  also  five  per  cent,  of  the 
amount  recovered  on  said  bond. 

§4585.  (4498.)  Water  and  light  on  railroads.  [All  railroad  companies 
in  this  State,  as  well  as  the  Western  and  Atlantic  Railroad,  shall  keep 
in  each  passenger  car,  or  in  any  car  in  which  passengers  are  transported, 
an  adequate  supply  of  good,  pure  drinking  water  at  all  hours  during  the 
day  and  night,  and  lights  during  the  night  for  the  use  of  passengers  ;  and 
upon  failure  thereof  shall  be  subject  to  pay  a  fine  of  one  hundred  dol- 
lars for  each  and  every  offense.  Any  conductor  or  agent  of  said  roads 
being  requested  by  any  passenger  to  furnish  a  sufficient  supply  of  water 
to  the  passengers  in  each  car,  in  the  day  or  night,  and  light  at  night,  and 
shall  pass  any  depot  or  station  without  so  doing,  shall  be  liable  to  be 
indicted  in  any  county  through  which  said  railroad  runs,  of  which  he  i^l^^'V^is-'^^^^ 
agent  or  conductor,  and,  upon  conviction,  shall  be  liable  to  the  punish- 
ment prescribed  in  section  4310  of  this  Code.  It  shall  be  the  duty  of 
the  Judges  of  the  Superior  Courts  of  this  State  to  give  the  law  of  this 
section  in  special  charge  to  the  grand  juries  of  their  respective  Courts.]  (a.) 

§4486.  Carriers  of  passengers  to  furnish  equal  accommodations  to  all. 
[All  common  carriers  of  passengers  for  hire  in  the  State  of  Georgia  shall 
furnish  like  and  equal  accommodations  to  all  persons,  without  distinction  of 
race,  color  or  previous  condition  ;  and  any  officer,  employee  or  agent  of  any 
railroad  company,  steamboat  company,  or  any  incorporated  company  who 
are  common  carriers  of  passengers  for  hire,  or  any  person  or  persons  who 
are  common  carriers,  violating  the  provisions  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  subject  to  indictment  by  the  gmnd 
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jiirv,  aiul  tv'wd   in  tlio  county   whore  tlie  olieuse  Wixs  ('oniiuitted,  and,  on 
(a)  A^t5  of ISTO,  conviction,  Iv  juniisheJ  by  fine  not  less  than  two   liinKhwl  dollars  or 
excoixling  one  thousand   dollars,  or  imprisonment  not  exceeding  twelve 
months,  or  both,  in  the  discretion  of  the  Court.]     (a.) 


ELEVENTH  DIVISION. 


OFFENSES  COMMrnED  BY  CHEATS  AND  SWINDLERS,  AND  OFFENSES 

AGAINST  PUBLIC  TRADE. 


Skctiox. 
4587.  Credit  by  frnud. 
4oS.S.  Ciioatiu,!?  at  play, 
4-^'^tt.  Baker?  cheating. 
45iX"t.  False  weights. 
4^i'^'l.  Forosta'lin?'.  etc. 
4ot»2.  Coiiiiterfeitini?  brands. 
4o'X\.  Dirt  in  cotton,  etc. 
4oi'4.  Personating  another. 
4595.  Simihxr  oti'enscs. 


Section. 

459G.  Personating  witness. 

45U7.  Lying  to  obtain  security. 

4598,  Pe(hllers  without  license. 

4599,  Deceiving  as  to  lien. 

4600,  Wrongful  sale  of  mortgaged  property, 

4601,  Fine  for,  how  appropriated. 

•    460'2.  Illegally  measuring  lumber. 

4608.  Overcharges  by  railroad  agents. 

4604.  Carrier's  receipt. 


§4587.  (4499.)  Persons  fraudulently  obtaining  credit.  If  any  person 
by  false  representation  of  his  own  respectability,  wealth,  or  mercantile 
correspondence  and  connections,  shall  obtain  a  credit  and  thereby  defraud 
any  person  or  persons  of  any  money,  goods,  chattels,  or  any  other  valua- 
ble thing,  or  if  any  person  shall  cause  or  procure  others  to  report  falsely 
of  his  honesty,  respectability,  wealth,  or  mercantile  character,  and  by  thus 
imposing  on  the  credulity  of  any  person  or  persons,  shall  obtain  a  credit, 
and  thereby  fraudulently  get  into  possession  of  goods,  wares,  or  merchan- 
dise, or  any  other  valuable  thing  or  things,  such  person  so  ofeendiiig  shall 
be  deemed  a  cheat  and  swindler,  and,  on  conviction,  shall  be  punislied  by 
fine  or  imprisonment  in  the  common  jail  of  the  county,  or  both,  at  the 
discretion  of  the  Court;  and  such  person  shall,  moreover,  be  compelled 
])y  the  order  and  sentence  of  the  Court  to  restore  to  the  party  injured  the 
property  so  fraudulently  obtained,  if  it  can  be  done. 

§4588.  (4500.)  Persons  cheating  at  play.  If  ai^y  person  or  persons 
shall  by  any  fraud,  or  shift,  circumvention,  deceit,  or  unlawful  trick,  or 
device,  or  ill-practice  whatever,  in  playing  at  cards,  dice,  or  any  game  or 
games,  or  in  or  by  bearing  a  share  or  part  in  the  stakes,  wages,  or  adven- 
tures, or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or  shall 

ja,>Actfi^o'i865-play,  obtain,  or  acquire  to  him  or  themselves,  or  to  any  other  or  others, 

^'        any  money,  or  other  valuable  thing  or  things,  whatever,  such  person  or 

persons  so  offending,  shall  be  indicted,  and,  on  conviction,  shall  be  deemed 

a  cheat,  and  shall  be  [punished  as  prescribed  in  section  4310  of  this 

Code.]     (a.) 

§4589.  (450L)  Pahers  and  others  selling  under  assize.  Any  baker  or 
other  person  selliniz:  bread,  under  the  assize  established  by  the  corpora- 

'66,  p*!^S.  tion  of  any  city,  town,  or  village,  or  the  rules  laid  down  by  any  Iww, 
shall  be  deemed  a  cheat,  and,  on  conviction,  shall  be  punished  [as  j^re- 
scribcd  in  section  4310  of  this  Code.]     (a.) 

§4590.  (4502.)  Helling  by  false  'weights  and  measures.  If  any  person 
shall  knowingly  buy  or  sell  by  false  weights  or  measures,  he  or  she  shall 
be  deemed  a  common  cheat,  and,  on  conviction,  shall  be  punished  [as 
prescribed  in  section  4310  of  this  Code.]     (a.) 

§4591.  (4503.)  Forestalling,  etc.  [Any  person  charged  with  the  offenses 
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Icnnwii  to  tlie  comiDon  law  as  forestalling,  reuniting,  or  (mgrossing,  rnny 
be  in<lict(!(l  in  any  Superior,  Oorj/oration,  or  otlu^r  Court  having  jurisdie-^^^iMc^»' of  ih'^^v 
tion  tiiereoij  and,  on  eonvi(;tion,  shall   be  j)unisl]e'(J  [as  preseribed  in  s('C-  ''*'' 
tioii  4310  of  this  Code.]     (b.) 

§-b0r)2.  (4504.)  Comdejrfciting  brands  or  markH,  etc.  If  any  person  shall 
fraudulently  eountcn-feit,  or  be  eoneernc'd  in  frnndnh-ntly  e-ounterfe-ifing 
any  bran<l  or  mark  direeted  by  law,  or  shall  fi-anduhjiitly  eause  (;r  proeure 
the  same  to  be  done,  or  shall  use,  export,  sell,  exchange,  barter,  or  expose c.j)Xcts of  I86r5- 
to  sale,  any  bale,  cask,  barnil,  lK)gshead,  or  vessel  of  any  kind,  or  any '*^^'  f^-^''- 
other  thing  npon  whi(4i  a  brand  or  mark  is  dire<^'ted  by  law  to  be  made, 
Avitli  such  counterfeit  brand  or  mark',  knowing  the  same  to  be  false  and 
counterfeit,  such  person  so  offending  shall,  on  conviction,  be  deemed  a  cheat, 
and  be  pniiished  [as  prcscril)ed  in  section  4310  of  this  Code.]     (a.) 

§4593.  (4505.)  Putting  dirt  or  rubbish  into  cotton,  rice,  etc.  Any  per- 
son who  shall  put,  or  cause  to  be  put  into  any  bale  or  bales  of  cotton, 
hogshead  or  hogsheads,  barrel  or  barrels,  cask  or  casks  of  sugar,  or  rice, 
2)ork,  beef,  or  other  provisions,  any  dirt,  rubbish,  or  other  thing,  for  tlic 
purpose  of  adding  to  and  increasing  the  weight  or  bulk  of  said  cotton,  sugar, 
rice,  beef,  pork,  ov  other  provisions  or  things,  shall  be  deemed  a  common 
cheat,  and,  on  conviction,  shall  be  punished  by  a  fine  equal  to  the  value 
of  ihe  thing  thus  fraudulently  packed  or  put  up,  and  imprisonment  and 
labor  in  the  penitentiary  for  any  time  not  less  than  one  year  nor  more 
than  five  years.  The  bare  "possession  or  ownership  of  such  commodities, 
so  fraudulently  packed  or  put  up,  shall  not,  of  itself,  authorize  a  convic- 
tion, where  sufhcient  evidence  of  knowledge  or  privity  on  the  part  of  the 
owiier,  or  the  person  in  possession,  may  not  be  produced  before  the  Court 
and  jury. 

§4594.  (4506.)  Personating  another  to  obtain  goods.  If  any  person 
shall  falsely  personate  another,  and  thereby  fraudulently  obtain  any  money. 
goods,  chattels,  or  other  thing  or  things  of  vakie,  or  with  the  intention  of 
thereby  fraudulently  obtaining  any  money,  goods,  chattels,  or  other  valu- 
able thing,  such  person  so  oftending  shall  be  deemed  a  cheat  and  swind- 
ler, and,  on  conviction,  shall  be  punished  by  imprisonment  and  labor  in 
the  penitentiary  for  any  term  not  less  than  one  year  nor  longer  than  five 
years;  or,  in  trivial  cases,  by  fine  and  imprisonment  in  the  common  jail 
at  the  discretion  of  the  Court. 

§4595.  (4507.)  Other  offenses  of  like  kind.  Any  person  using  any 
deceitful  means  or  artful  practice,  (other  than  those  which  are  mentioned  ^ 

and  provided  against  in  this  Code,)  by  which  individuals,  or  an  indi- 'Go,  p.  &/. 
vidual,  or  the  public,  are  or  is  defrauded  and  cheated,  such  person  so 
of^'endins:  shall  be  deemed  a  common  cheat  and  swindler,  and,  on  convic- 
tion,  shall  be  punished  [as  prescribed  in  section  4310  of  this  Code.]    (a.) 

§4596.  (4508.)  Personating  another — penalty.  If  any  person  shall 
falsely  represent  or  personate  another,  and  in.  such  assumed  character 
answer  as  a  witness  to  interrogatories,  or  do  any  other  act  in  the  coui'se 
of  an}^  suit,  proceeding,  or  prosecution,  or  in  any  other  way,  matter  or 
thing,  whereby  the  person  so  personated  or  represented,  or  any  other 
person,  might  sufiier  damage,  loss,  or  injury,  such  person  so  offending 
shall,  on  conviction,  be  punished  by  confinement  and  labor  in  the  peni- 
tentiary for  any  time  not  less  than  one  year,  nor  more  than  five  years. 

§4597.  (4509.)  Lying  to  obtain  sccuriti/.  If  any  person,  by  false  rep- 
resentation of  his  or  her  solvency,  shall  induce  another  to  become  his  or 
her  bail,  indorser,  or  security,  upon  any  recognizance,  bond,  note,  bill  of 
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cxchaiiirc,  or  othor  instniiuont  for  the  pavnioiit  of  money,  or  performance 
of  any  personal  dniy,  knowing  at  the  time  tliat  lie  or  she  is  insolvent, 
and  such  bail,  inJorser,  or  secnrity,  shall  suffer  loss  or  damage,  in  eonse- 
(aK\ctsofiseo-^r^''''^'''^'  ^^*'  ^"^'^^  nndertaking  and  liability  on  his  part,  sneli  person  so 
't>.\p.  233.  olfeiuling  sliall  be  gnilty  of  a  misdemeanor,  and,  on  conviction,  shall  be 
punislied  [as  prescribed  in  section  4ol0  of  this  Code.]     (a.) 

§4508.  (4510.)  Pcddliuf/  without  licoh^c.     If  any  peddler,  or  itinerant 

trader,  shall  sell  or  vend  any  goods,  wares,  or  merchandise,  except  snch 

.  ..^^  as  are  excepted  by  law,  within  this  State,  withont  a  license  from  the 

'66,'p.  m        ju'oper  anthority  for  that  pnrpose,  such  peddler,  or  itinerant  trader,  shall 

be  gnilty  of  a  misdemeanor,  and,  on  indictment  and  conviction  thereof, 

shall  be  punished  [a.s  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4599.  (4511.)    Deceiving  as  to  existence  of  lien.     Any  person  who 

shall,  in  the  sale  or  disposing  of  any  property,  either  real  or  personal, 

defraud  another  by  falsely  representing  that  such  property  is  not  subject 

Actof  iTo5  c.  ^^  ^^^^  ^'^^^^  ^^  '"^^^y  i^iortgage  or  judgment,  or  other  lien  against  such  per- 

p-.ijvj.  Act  of  gon  or  property,  knowing  the  same  to  be  subject  thereto,  [or  who  shall 

fraudulentlv  make  a  second  deed  of  conveyance  to  any  land  or  real  estate 

'Si/p!  235.      "  to  another,  shall  be  deemed  and  held  a  common  cheat  and  swindler,  and, 

on  conviction,  shall  be  punished  as  prescribed  in  section  4310  of  this 

Code.]     (a.) 

§4600.  Wrongful  sale  of  mortgaged  property^— penalty.  [No  person, 
after  having  executed  a  mortgage  deed  to  personal  property,  shall  be 
permitted  to  sell  or  otherwise  dispose  of  the  same  with  intent  to  defraud 
the  mortgagee,  unless  the  consent  of  the  mortgagee  be  first  obtained, 
before  payment  of  the  indebtedness  for  wliich  the  mortgage  deed  was 
^a>  Acts  ofisn- 6^^<^^itcd ;  and  if  any  person  shall  violate  the  provisions  of  this  section, 
'72.  p.  71.  j^ii^i  ]q4;«;  thereby  is  sustained  by  the  holder  of  the  mortgage,  the  offender 
sliall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
sliall  be  punished  by  a  fine  in  double  the  sum,  or  debt,  which  said  mort- 
gage was  given  to  secure;  and  upon  failure  to  pay  said  fine  immediately, 
the  person  so  convicted  shall  be  imprisoned  in  the  common  jail  for  a 
period  of  not  less  than  six  months,  nor  more  than  twelve.]     (a.) 

§4601.  Fine,  hoiv  apj)ropriated.  [When  the  fine  has  been  imposed  and 
collected,  one-half  shall  be  paid  to  the  holder  of  the  mortgage,  and  the 
fc'^'^t!.'^^!'^"!- payment  shall  extinguish  the  debt  to  secure  which  the  mortgage  was  exe- 
cuted, and  the  remaining  half  shall  be  paid  over  to  the  county  treasury 
of  the  county  in  which  said  conviction  was  had.]     (b.) 

§4601.  (a.)  Jurisdiction  of  the  offense.     [The  Superior  Court  held  for 
^o^Act«^ofi87i-t])f_;  county  in  which  tlie  party  violating  section  4600  resides,  shall  have 
jurisdiction  to  try  the  offender.]     (c.) 

§4602.  (4512.)  Illegally  measuring  lumber.  If  any  measnrer  and 
inspector  of  timber,  appointed  under  the  laws  of  this  State,  or  any  per- 
O)) Act." of  1865-^'^''^  ^^^^  being  an  official  measurer  and  inspector,  shall  measure  any  tim- 
'00,  p.  233.  ber  otherwise  than  as  re(piired  by  the  laws  of  this  S(ate,  he  shall  be 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished 
for  each  of^jnse  [as  prescribed  in  section  4310  of  this  Code:]  (b)  Pro- 
videdy  that  this  provision  shall  not  ap})ly  to  any  case  when  the  measure- 
ment is  not  for  tlie  purpose  of  being  used  in  the  sale  of  the  timber,  or  to 
any  case  where  the  parties  buying  and  selling  contract  to  have  the  timber 
measured  other  than  according  to  the  laws  of  this  State. 

§4603.  (4513.)   Railroad  officials  overcJiarging.     [Any  officer,  agent, 
or  other  employee  of  any  railroad  company  in  this  State,  who  shall  charge 
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Friiudulcril,  or  nuiliciouH  iriifchicf, 

for  transporting  frciglit  or  pasHcmgcrs  over  said  nillroijfj  al;<iVO  tlic  raion 
all()W(!(l  by  tluiir  ,S(;v(;ral  (;liart(;i'H,  or  cHtahUHficd  by  fho  HUjH!rirjt/;rifl(;rit,  or 
other  ofiiccr  or  odicjorH  of* said  railroad,  sliall  be  guilty  of*  a  niinderncianor, /■<;)  ActfoflMS- 
and,  on  indictment  and  eonvietion   l/efon;  the  Sii[)erior  Court  in  any ''^*' ^' ^^• 
county  liaving  jurisdiction  tlK^njofj  shall,  be  j)uniHhed  as  presr;ribed  in 
section  4310  of  this  Code.]     (c.) 

§4604.  (4514.)  Jicceiph  of  carriers.  [Whenever  any  ])ersor)  sljall 
deliver  any  article,  thing,  conmiodity,  or  ])roperty  of  any  d(;scription,  to 
any  railroad,  steamboat,  or  express  company,  in  this  State,  for  tranH|jr)r- 
tation,  it  shall  be  the  duty  of  said  company,  u])on  demand,  to  fiirni.-h  the 
party  so  delivering  a  good  and  valid  receipt  for  the  same,  with  proper 
revenue  stamps  attached  thereto;  and  said  recei])t  sliall  specify  [the^^^^^^'^*'^^^^"^' 
shipping  mark  or  marks,  and  number  or  numbers  thereon,  and]  i'd)  tire 
weight  of  said  article,  thing,  commodity,  or  property,  thus  delivered, 
whenever  the  value  can  be  estimated  by  weight;  and  in  all  cases  w^here 
the  value  cannot  be  thus  estimated,  the  receipt  shall  give  a  general 
description  of  said  article,  thing,  commodity,  or  proj)erty,  and  shall  also 
specify  as  near  as  practicable  the  quantity  or  value  thereof,  and  also  the 
place  of  destination ;  and  any  agent  or  officer  of  any  railroad,  steamboat, 
or  express  company,  violating  the  provisions  of  this  section,  shall  be  IJ^M^tJjl?^-^^^'^" 
deemed  and  considered  guilty  of  a  high  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  fine  or  imprisonment,  or  both,  in  the 
discretion  of  the  Court — the  fine  not  to  be  less  than  one  hundred  dollars 
nor  more  than  two  thousand  dollars,  and  the  imprisonment  not  to  exceed 
sixty  days.]     (a.) 

General  Note. — Where  A  advances  twenty  dollars  to  a  laborer  on  a  promise  of  the  Intter  to 
work  it  out,  and  the  laborer  afterwards  refuses  to  do  so,  he  is  not  guilty  of  the  offense  of  being  a 
common  cheat  and  swindler:  45  Ga.,  128. 


TWELFTH  DIVISION. 


FRAUDULENT  OR  MALTCIOUS  MISCHIEF. 


Sectiojt. 
4G05.  Destroying  books  or  papers. 
4(i06.  Altering  landmarks, 

4607.  Buoys,  bencons,  etc. 

4608.  Setting  lire  to  stacks. 

4609.  Setting  fire  to  woods. 

4610.  Setting  fire  to  fences,  or  burning, 

4611.  Breaking  bridges,  datos,  etc. 

4612.  Killing-  or  maiming  cattle. 

4613.  Turnpikes,  fixtures,  etc. 

4614.  Firing  or  sinking  vessels. 

4615.  Cutting  down  trees. 

4616.  Mile  or  guide-posts. 


Skctiojt. 

4617.  Obstnicting  highway, 

4618.  Destroying  growing  crop. 

4619.  Fixtures  of  coast  survey. 

4620.  Public  burying-grouods. 

4621.  Private  burying  grounds. 

4622.  Injuring  fishponds. 
462,^.  Injuring  mining  works. 

4624.  Poisoning  fish. 

4625.  Illegal  fishing. 

4626.  Digging  ginseng. 

4627.  Other  similar  acts. 


§4605.  (4515.)  Destroying  boohs  or  papers  of  value.  If  any  person 
shall  fraudulently  or  maliciously  tear,  burn,  or  in  any  other  way  destroy 
any  deed,  lease,  will,  bond,  or  other  writing  sealed,  or  any  bank  bill  or 
note,  check,  draft,  or  other  security  for  the  payment  of  money  or  the 
delivery  of  goods,  or  any  certificate  or  other  public  security  of  this  State, 
or  of  the  United  States,  or  any  of  them,  for  the  payment  of  money,  or 
any  receipt,  acquittance,  release,  discharge  of  any  debt,  suit,  or  other 
demand,  or  any  transfer  or  assurance  of  money,  stock,  goods,  chattels,  or 
other  property,  or  any  letter  of  attorney,  or  other  power,  or  any  da^^ 
book,  or  other  book  of  accounts,  or  any  agreement  or  contract  whatever, 
with  intent  to  defraud,  prejudice,  or  injure  any  person,  or  body  politit?  or 


S32  TAPxT  IV.— TITLE  I.— DIVISIOX  XII. 


Fraudulent  or  malioious'mischief. 


corporate,  sucli  pci'son  so  offomling^  sliall,  on  conviction,  be  punished  by 
inipri^omnont  and  labor  in  the  ponitciitiaiy  for  any  time  not  less  than 
one  year  nor  lono\M-  than  four  years ;  or,  in  trivial  cases,  by  imprisonment 
in  the  common  jail,  or  by  line,  or  botli,  at  the  discretion  of  the  Court. 

j^4i)0'j.  (4016.)  Altering  or  removing  landmarks.     If  any  person  shall, 

.  knowino-ly,  malieionsly,  or  fraudulently,  cut,  fell,  alter,  or  remove  any 

Wi'.  ^.  ^'''' certain  boundary  tree,  or  other  allowed  landmark,  to  the  wrong  or  injury 

of  liis  neiii'hbor,  or  any  other  perscni,  such  person  so  oflfendinii;  shall,  on 

ct>nviction,  be  ])iinished  [as  prescribed  in  section  4310  of  this  Code.]  (a.) 

§4G07.  (4517.)  Buoi/s,  beaconSy  etc.  If  any  person  or  persons  shall, 
maliciously,  or  without  authority,  cut  down,  remove,  or  destroy  any  bea- 
con or  beacons,  buoy  or  buoys,  erected  by  any  commissioners  of  pilotage, 
or  other  person  or  persons  duly  authorized  for  that  purpose,  such  person 
or  persons  so  oifending  shall,  on  conviction,  be  punished  by  confinement 
and  labor  in  the  penitentiary  for  any  time  not  less  than  two  years  nor 
longer  than  five  years. 

§4608.  (4518.)  Firing  fences  or  grain  is  felony.  [Any  persons  guilty 
of  the  willful  and  malicious  setting  fire  to,  or  burning  the  fences  of 
another,  or  his  stacks  of  corn,  fodder,  grain,  straw,  or  hay,  or  his  shocks 
or  piles  of  the  same,  or  his  crops  not  gathered  in  his  fields,  not  in  a  town, 
A*;*!..-Ptj^"^'  city  or  village,  shall  be  guilty  of  a  felony,  and  shall  be  punished  by 
imprisonment  and  labor  in  the  penitentiary  for  a  time  not  less  than  one 
nor  longer  than  three  years ;  and  if  such  fence,  stack,  shock,  or  pile  be 
in  a  city,  town  or  village,  the  willfal  and  malicious  burning  of  the  same, 
or  setting  fire  to  the  same,  shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  a  time  not  less  than  two  nor  longer  than  five  years, 
unless  the  fire  be  communicated  to  a  house,  when  the  punishment  shall 
be  as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4609.  (4519.)  Setting  fire  to  ivoods.     If  any  person  shall  willfully 

.  and  maliciously  set  on  fire,  or  cause  to  be  set  on  fire,  any  woods,  lands, 

'm,  p.  233.        or  marshes,  within  this  State,  so  as  thereby  to  occasion  loss,  damage,  or 

injury  to  any  other  person,  such  person  so  oifending  shall,  on  conviction, 

be  punished  [as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§4610.  (4520.)  Fences.  If  any  person  shall  willfully  and  maliciously 
set  fire  to  any  fence  or  fences,  or  other  inclosure,  or  cause  or  procure  the 
same  to  be  done,  or  shall  take  from  such  fence  or  inclosure  any  rail  or 
rails,  or  other  material  of  which  the  same  is  made  or  coin]:)osed,  for  the 
(a)  Acts  of  18G5- purpose  of  usiug  the  same  as  fuel,  such  person  so  offending  shall,  on  con- 
viction, be  punished  [as  prescribed  in  section  4310  of  this  Code.]     (a.) 

§461 1.  (4521 .)  Breaking  bridges,  dams,  banks,  etc.  If  any  person  shall 
unlawfully,  wiMfally,  and  maliciously  break  down,  cut  open,  through, 
injure,  or  destroy  any  bridge,  river,  or  meadow  bank,  rice-dam,  mill-dam, 
or  any  other  dam  or  bank,  such  person  so  offending  shall,  on  conviction, 
l>e  ])unis}ied  by  confinement  and  labor  in  the  penitentiary  not  less  than 
one  }'ear  nor  longer  than  three  years,  or  l)y  fine  and  imprisonment  in  the 
common  jail,  at  the  discretion  of  the  Court. 

§4612.  (4522.)  Killing  cr  maiming  of  cattle  or  hogs.  If  any  person 
shall  malieionsly  maim  or  kill  ajiy  horse,  mule,  ball,  steer,  ox,  cow,  calf, 
lieifer,  or  other  animal  failing  under  the  descrii)tion  hereinbefore  given  of 
horses  or  cattle,  or  shall  maliciously  kill  a  hog  or  hogs,  such  person  so 
offending  shall,  on  conviction,  be  punished  [as  ])resoribed  in  section  4310 
of  this  Code:  Provided^  that  when  the  person  killing  or  mainn'ng  such 
animal  or  animals  shall,  upon  the  trial  therefor,  set  up  as  a  defense  that 
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such  killlrif^  or  mairnin|^  liad  })C(;n  done,  not  from  rrialloo  towanl  tlio  ownor 

ol'  said  aninud  or  aniinals,  hut  to  r)n!V(;rit  Injury  to  \}\tt  df-'loudarit's  t^row- (a>Act«ofiJj.%- 

ing'  or  matured  (;i'Oj)S,  or  other  j)ro|KM'ty,  suelj  (J(jfl;iise  shall   not  a\'ail   tOActof  iVih 

a(;(|uit  tlic  defendant,  unless  it  shall  be  made  clearly  to  appear,  he-fore  the*''^"^^' 

Court  trying  the  same,  that  such   growing  or  matured   croj>s,  or  other 

})roperty,  was  })rotected  by  a  substantial  ferje^)^  not  l(;ss  than   four  and  a 

half  feet  high.]     (a.) 

Evidence  in  indictment  for  HhootinR  a  rnulo :  30  da.,  325. 

§4613.  (4523.)  Turnpike  and  navuj(di()ii  fixtures.  If  any  person  .shall 
maliciously  injure  or  destroy  any  turnpike  gate  or  gates,  or  anv  post  or 
posts,  rail  or  rails,  wall  or  walls,  or  any  chain,  bar  or  other  f^nee  belong- 
ing to  any  turnpike  gate,  or  any  house  or  houses,  erected  or  to  be  erected, 
for  the  use  of  any  such  turnpike  gate  or  gates,  or  shall  willfully  and 
maliciously  injure  or  destroy  any  lock  or  locks,  or  other  works  erected  to 
protect  and  secure  the  navigation  of  any  river  or  canal  in  this  State,  every 
such  person  so  offending  shall,  on  conviction,  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  any  time  not  less  than  one  year  nor 
lono^er  than  four  years. 

§4614.  (4524.)  Firing  or  sinking  vessels.  If  any  person  shall  willfully 
and  maliciously  burn,  or  set  fire  to  any  ship,  boat,  or  other  vessel  above 
the  value  of  two  hundred  dollars,  along  side  of  any  wharf,  or  at  anchor 
in  any  river,  or  in  any  waters  in  this  State,  or  if  any  person  shall  will- 
fully and  maliciously  make,  or  assist  in  making  any  hole  in  the  bottom, 
side,  or  any  part  of  any  ship,  boat  or  other  vessel,  above  the  value  afore- 
said, or  do  any  other  act  tending  to  the  loss  or  destruction  of  such  ship,  •^'1^*1^^^^^' 
boat,  or  other  vessel,  within  the  waters  of  this  State  as  aforesaid,  such 
person  so  offending  shall,  on  conviction,  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  any  time  not  less  than  three  yeai's  nor 
longer  than  seven  years;  and  if  the  ship,  boat,  or  other  vessel  thus  injured 
or  destroyed,  as  aforesaid,  be  of  the  value  of  two  hundred  dollars,  or 
under  that  value,  then  the  person  convicted  of  injuring  or  destroying 
such  ship,  boat  or  other  vessel,  as  aforesaid,  [shall  be  punished  as  pre- 
scribed in  section  4310  of  this  Code.]  (a.) 

§4615.  (4525.)  Cutting  down  trees.  If  any  person  shall  willfully  and 
maliciously  cut  down,  injure  or  destroy  any  tree  or  trees  planted  or  grow- 
ing in  any  town,  village  or  city,  or  in  any  avenue,  yard,  garden,  orchard,  'ee.'p^^^P^^" 
or  plantation,  for  ornament,  shelter,  shade,  or  profit,  such  person  so 
ofiending,  on  conviction,  [shall  be  punished  as  prescribed  in  section  4310 
of  this  Code.]  (a.)] 

§4616.  (4526.)  Mile  or  guide  posts.  If  any  person  shall  willfully  or 
maliciously  break,  deface,  destroy  or  remove  any  mile  stone  or  post,  or 
any  p;uide  board,  erected  upon  any  public  road  or  hio:hwav,  or  alter  anv 
mark  or  inscription  upon  any  such  mile  stone  or  post,  or  guide  board,  *6o,  p.  233. 
such  person  so  offending  shall  be  indicted  for  a  misdemeanor,  and,  on 
conviction,  [shall  be  punished  as  prescribed  in  section  4310  of  this 
Code.]  (a.) 

§4617.  (4527.)   Obstructing  higli-icays.  Any  person  who  shall  stop  up 
or  obstruct  a  public  high-way,  with  a  malicious  intent,  or  shall  do  the  4*;^  ^^  ^^^^'  ^' 
same  acts  without  such  intent,  and  fail  to  remove  the  same  on  notice  from,,., 
the  overseer  or  commissioner  of  the  road,  shall  be  guilty  of  malicious  ["^^^  _^^,^  of  isoo- 
mischief,  and,  on  conviction,  [shall  be  punished  as  prescribed  in  section  "-^^  i^  ^^• 
4310  of  this  Code.]  (a.) 

§4618.  (4528.)  Severing  produce  from  the  realty.  If  anv  pei-soii  shall 
63 


834  TART  IA\— TITLE  I.— PIYISIOX  XII. 

Fraudulent  or  malicious  mischief. 


commit  any  tro?]xi:5S  bv  Avilliiilly  nnd  inaliciouslv  scvcrino;  from  the  land 
1)1'  anotlior  any  jn-oduco  thereof,  sueh  person  so  otfeudino;  shall  be  indieted 
Vo.V!:^.  ^^ "for  a  misdemeanor,  and,  on  conviction,  [shall  be  pnnished  as  prescribed 
in  sivtion  4ol0  of  this  Code.]  (a.) 

ii4(>19.  (45-9.)  lujunes  to  coast  survci/  fixtures.  Any  person  who  shall 
\villt\illy  or  wantonly  injnre,  deface  or  remove  any  signal,  monnment, 
bnihling,  ov  any  other  appendage  thereto,  erected  within  this  State  by 
\tiV''>iV^^'^'^'' virtue  of  anv  act  of  Cono:ress  authorizing  a  coast  survey,  shall  be  omilty 
of  a  misdemeanor,  and,  on  conviction,  [sliall  be  punished  as  prescribed 
in  section  4310  of  this  Code.]  (a.) 

^4G20.  (4530.)  Injuries  to  public  burying  grounds.  Any  person  who 

shall  Avillfully  or  wantonly  injure  or  destroy  any  enclosure  around  or 

within  any  jniblic  grave-yard  or  burying  ground,  or  any  monument  or 

(a>  Acts  of  iSoD- tombstone,  or  other  fixtures  therein,  shall  be  guilty  of  a  misdemeanor, 

**'**'     '        and,  on  conviction,  [shall  be  punished  as  prescribed  in  section  4310  of 

this  Code.]  (a.) 

>i4()*2l.  (4531.)  Disturbing  j'^^'ii'f^te  burying  grounds.  Any  person  wdio, 

by  himself,  his  ageut  or  servants,  shall  mutilate,  or  in  any  wise  injure 

Act  of  1S12.  c.  or  destroy,  any  private  burying  ground  which  has  been  reserved  in  any 

U)*ActsofiS()5-P^'^^"^^^  ^^'  public  sale  of  the  surrounding  land,  shall  be  guilty  of  a  mis- 

'66,  p.  233.         demeanor,  and,  on  conviction,  [shall  be  punished  as  prescribed  in  section 

4310  of  this  Code.]  (a.) 

§4622.    (4532.)    Injuring  fish-pond.   Any  person  willfully  or  mali- 
(  )  \  t    f  1S5'  ^^^^^^b'  breaking  the  dam  or  destroying  the  fish,  or  fishing  therein,  or 
'66,*p.  233.        otherwise  injuring  any  artificial  fish-pond,  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  punished  [as  prescribed  in  section 
4310  of  this  Code.]  (a.) 

§4623.  Punishment  j'or  injuring  mining  loorlcs,  [If  any  person  or  per- 
sons shall  unlawfully,  willfully  and  maliciously  cut,  break  down,  destroy 
or  in  any  manner  hurt,  damage,  injure  or  obstruct,  or  shall  counsel  and 
assist,  or  advise  any  person  or  persons  in  any  manner  to  hurt,  damage, 
injure,  obstruct,  break  down,  or  destroy  any  ditch  or  ditches,  canal  or 
canals,  flume  or  flumes,  dome  or  domes,  tunnel  or  tunnels,  made,  con- 
,p!  is.^  °  '  structed,  erected  or  used  to  control  and  convey  water  to  any  mine  or 
mines  for  mining  purposes,  or  any  of  the  appurtenances  to  such  ditch  or 
ditches,  canal  or  canals,  flume  or  flumes,  dome  or  domes,  tunnel  or 
tunnels,  l)elonging  or  appertaining,  such  person  or  persons  so  offending 
shall  be  liable  to  be  indicted  for  a  misdemeanor,  and  on  conviction,  shall 
]>e  fined  or  imprisoned,  or  both,  at  the  discretion  of  the  Court.]  (a.) 

§4624,  (4533.)  Poisoning  fi.sh.  [Any  person  who  shall  poison  any  lake, 
river,  stream,  or  pond,  in  any  of  the  counties  of  this  State,  or  either  of 
'63.*p*!46?     '"'them,  with  a  view  of  poisoning  fish  therein,  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  as  prescribed  in 
section  4310  of  this  Code.]  (b.) 

§4625.  Penalty  for  illegal  fishing.  [It  shall  not  be  lawful  for  any  per- 
son, otlier  than  the  proprietors  of  the  shares  and  banks  of  such  creeks, 
estuaries  and  rivers,  (or  su(;h  person  as  shall  be  by  any  such  proprietor 
authorized,)  to  take  fish,  or  attempt  to  do  so,  with  any  line,  net  or  contri- 
vance whatever,  on  any  creek,  estuary  or  river,  where  any  artificial  shell 
reefs,  beds,  or  fishing  grounds  have  been  constructed,  or  may  hereafter 
be  constructed,  within  one  hundred  yards  thereof:  Provided,  nothing 
herein  shall  authorize  one  proprietor  to  construct  or  use  such  places 
opposite  the  shore  or  bank  of  another  proprietor,  beyond  the  centre  of 
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the  creek,  estuary  or  rivc^r,  oy)]K)site  lii.s  own  slion;  or  l^'ink.     And  any 

ix^rson  violating  tlie  provisions  of  tliis  se^ttion  shall  he  snl>jeet  to  indiet- 

ment  for  a  misdenuianor  in  the  Suj)erior  Court  of  the  eotmty  when-iii 

such  violation  shall  (x;cur,  and  shall',  on  eonvietion,  be  sul)je<'t,  for  evcryfa)  Actf!ofl«72. 

such  offence,  to  a  fine  not  excee<ling  one  hundred  dollars,  nor  h-ss  than  ^•^• 

twenty  dollars,  at  the  discretion  of  the  Ju<lge,  or  injprisonnient  in   the 

county  jail  for  not  more  than  ninety  days  nor  less  than  thirty  days,  at 

the  discretion  of  the  Judge.]  (a.) 

§462G.  Penalty  for  digging  glni^eng  itntimdt/.  [It  shall  not  be  lawful 
for  any  person  to  dig  ginseng  in  this  State  before  the  first  day  of  Sep- 
tember, in  each  and  every  year,  unless  the  same  be  cultivated  gin-eng.  ^a)Acti!  ofl868. 
Any  person  who  shall  be  guilty  of  a  violation  of  this  section  shall  be^'^'*'** 
deemed  and  held  to  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined,  for  every  such  offense,  not  less  than  ten  dollars, 
nor  more  than  fifty,  in  tlie  discretion  of  the  Court],  (a.) 

§4627.  (4534.)  All  other  acts  of  malicious  mischief.  All  other  acts  of 
willfuland  malicious  mischief,  in  the  injuring  or  destroying  any  other  1^^^^'^*^,?/^^^ 
public  or  private  property,  not  herein  enumerated,  shall  be  punished  [as 
prescribed  in  section  4310  of  this  Code.]  (a,) 

General  Note. — To  constitute  the  oflFense  of  malicious  mischief,  it  is  not  necessary  to  prove 
actual  ill-will  or  resentment  towards  the  owner  of  the  property;  if  the  act  be  done  wnntonly  and. 
recklessly,  or  under  circumstances  Vi^hich  bespeak  a  mind  prompt  and  disposed  to  the  commission 
•of  mischief,  it  is  sufficient :  28  Ga.,  190. 
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?4()2S.  (4r):>r\'i  Form  of  indicfmcnf.  Every  indiotnient  or  accusation 
of  the  g-raml  jurv  shall  bo  clcemod  sudiciontly  technical  and  correct,  which 
states  the  otlense  in  the  terms  and  language  of  this  Code,  or  so  plainly 
that  tlu^  natmv  (>f  the  oltense  charged  may  be  easily  understood  by  the 
jury.     The  fi>rin  of  every  indictnieut  or  accusation  shall  be  as  follows: 

''Georgia,  County. 

''The  grand  jurors  selected,  chosen,  and  sworn  for  the  county  of  

iv>-wit ;   ,  in  the  name  and  behalf  of  the  citizens  of  Georgia,  charge 

auil  accuse  A  B,  of  the  county  and  State  aforesaid,  with  the  oflense  of 

,  for  that  the  said  A  B  (here  state  the    offense,  and  the  time  and 

]>lace  oi^  committing  (he  same,  with  sufficient  certainty,)  contrary  to  the 
laws  of  said  State,  the  good  order,  peace,  and  dignity  I  hereof.'' 

If  there  should  be  more  than  one  count,  each  additional  count  shall 
commence  witli  the  following  form  : 

"And  the  jurors  aforesaid,  in  the  name  and  behalf  of  the  citizens  of 
Georgia,  further  charge  and  accuse  the  said  A  B  with  having  committed 

the  oli'ense  of   (here  state  the  offense  as  before  directed,)  for 

that,"  etc. 

Every  iudictment  sufficient  which  ptntes  the  offense  in  the  language  of  the  Code,  or  so  plainly 
thnt  its  nature  ui:iy  be  ensilv  urideri'tood  Iiy  the  jury  :  3  Kelly,  417  ;  7  Gh.,  2  ;  11  G;k,  53  ;  16  Gn,.,  '167, 
6<Kt;  17  Ga.,  130.  li'.H) ;  24  Gn..  191  :  26  (ia,.  614;  Butt  vs.  Btnte.  M«rch  term,  1864;  Wilder  vs.  State, 
January  term.  1*^73;  Peterson  r^.  State, /6.  ,•  test  of  its  sufficiency:  36  Gn,.,  447.  Allegation  as  to 
the  reiidrvce  of  defendant,  venue,  etc. :  7  Gn..  3  ;  11  Gn..  1353  ;  3'J  Ga.,  546  ;  38  Ga.,  491 ;  Carter  v>^. 
State,  JHUuary  term,  1873  ;  as  to  namei :  3  Kelly,  270  ;  7  Ga.,  2  ;  11  Ga..  227 ;  18  Ga.,  738  ;  38  Ga.,  184 ; 
Rogers  vfi.  State.  July  term,  1872;  Crocker  vs.  State,  January  term,  1873;  O'Neal  vft.  State,  Jb.  ;  as 
to  tlie  ^'?>(^  at  which  the  crime  may  be  charged  or  proven  to  have  been  committed:  11  Ga.,  5H;  13 
Ga..  3VH3;  17  Ga..^439:  IS  Ga.,  736;  25Ga..515;  34 Ga.,  117,202:  as  to  co/oj-of  negro  defendant:  44  Ga., 
1'63;  Farrow  vh.  State,  January  term,  1873;  as  to  joining  offenses  in  the  same  count:  10  Ga.,  48;  11 
(■ia..  226;  12  Ga.,  2^'3.  When  the  commencement  and  conclusion  of  each  count  follow  the  Code:  10 
Ga..  48.  Counts — State  must  elect  when  :  11  Ga.,  226;  26  Ga..  611.  What  should  be  stated  in  nn  in- 
dictment under  a  statute  which  contains  provis-os  and  exceptions:  13  Ga.,  435;  16  Ga.,  200;  17  Ga., 
624  :  22  G.i..  545;  26  Ga..  593;  Butt  v*.  State.  March  term,  1864.  Object  of  requiring  particularity  in 
setting  out  an  otl'ense:  13  (th.,  396.  NN  hat  offenses  may  be  included  in  the  same  indictlnent:  17  Ga., 
3-56;  26  Ga.,  611.  Indictment  concludes  properly  if  it  follows  the  form  i)rescribed  by  the  statute:  25 
Gil..  689.  It  is  not  the  name  but  the  description  in  the  indictment  which  characterizes  the  offense: 
31  Ga.,  206.  Blai'k  left  in  :  34  Ga..  167.  If  the  words  "in  the  name  and  behalf  of  the  citiKcns  of 
Georgia  "  are  omitted,  the  indictment  on  excei)tion  taken  at  the  proper  time,  will  be  quashed:  37 
Ga.,  81).    This  form  may  not  be  followed  to  the  letter :  45  Ga.,  67. 

§4629.  (4536.)  Exceptions.     All  exceptions  which  go  merely  to  the 
?3588.  form  of  an  indictment  shall  be  made  before  trial ;  and  no  motion  in  arrest 

of  judgment  shall  be  sustained  for  any  matter  not  affecting  the  real 
meritijof  the  oftense  charged  in  such  indictment. 

Stated  in  19  Ga..  1  :  22Ga„75;  24  Ga.,  ,31 ;  37  Ga.,  51.  Judgment  arrested  when  it  appears 
upon  the  fncc  of  the  indictment  that  the  crime  is  barred:  4  Ga.,  335;  for  non-joinder  of  counts:  11 
G«..  226:  where  the  term  of  the  Court  at  which  defendant  was  convicted  was  illegally  adjourned: 
.S9  Ga.,  718;  )iot  arrested  on  the  ground  that  clerk  neglected  to  enter  verdict  on  minutes:  3  Kelly, 
18  ;  on  ground  of  abreviation  in  name  of  foreman  :  7  Ga.,  3  ;  on  ground  tliat  jury  Avere  not  sworn  : 
9  Ga.,  68;  on  grouj)d  that  there  are  several  counts  in  an  indictment  charging  different  grades  of  the 
same  offense  with  punishnj("nt  differing  in  degree  only  but  of  tlie  same  nature,  and  the  jury  return 
a  g(!neral  ve#dict  of  not  guilty:  10  Ga.,  48;  on  ground  that  jury  were  summoned  without  writ  of 
r*/ii're  foi-vm:  14  <ia.,  43;  on  ground  that  ''  true  bill  "  was  not  signed  by  one  of  the  jury  as  fore- 
man: 17  tia.,  498;  on  ground  that  the  indictment  was  not  formally  read  to  the  jury  nor  submitted 
to  the  del'endant's  counsel :  18  (xa..  3>84  ;  on  ground  that  three  of  nineteen  grand  jurors'  names  are 
tet  out  by  initials  of  christian  name  only:  18  Ga.,  460;  on  ground  that  the  indictment  charges 
the  offf'.nx;  to  liave  been  (-onjoiitted  on  an  impossible  day:  26  (La.,  615;  on  ground  that 
jurors  drawn  und(;r  the  law  provi<lJng  for  the  drawing  of  a  r»ancl  for  each  week  of  the  torinof  the 
Court,  voluntarily  served  Jor  more  than  one  week  :  31  Ga.,  411  ;  where  the  allegations  of  an  indict- 
ment are  sufficient  in  law  to  authorize  the  conviction:  .33  Ga.,  98;  on  ground  that  after  [ilea  of 
guilty,  blank  wa.s  left  in  indictment  for  najne  of  county  of  grand  juior:  34  Ga.,  107;  on  ground  that 
•  lije  words  "  in  the  narrift  and  beiialf  of  the  citizens  of  (jrcorgia"  are  omitted  in  the  indictment:    37 

Ga.,  80;  on  ground  that  there  is  one  bad  count  in  the  indictment— for  the  verdict  is  to  be  presumed 
to  have  been  found  upon  thegood  count:  4t)  Ga.,  629;  on  ground  that  the  idea  of  guilty  was  with- 
<lrawn  and  plea  ol  not  guilty  entered  where  this  does  not  appear  by  tin;  miiiules:  42  Ga...  203.  A 
motion  in  arrest  of  judgment  CJin  only  be  sustained  upon  such  cause  as  is  apparent  upon  the  face 
of  therecord:  21  Ga..  159,  271  ;  22  Ga.,  281  ;  29  Ga.,  522.  The  test  of  the  sufficiency  of  an  indiclment; 
would  the  judgment  be  arrested  if  defendant  were  found  guilty:   30  Ga.,  447. 


^2962,  tt  aeg. 


i        §4030.  (4537.)   Cost>i  to  he  paid  bij  prosecutor.    Upon  every  indictment 

th(;  prosecutor's  name  shall  be  indorsed,  wdio,  upon  the  acquittal  or  dis- 

\   charge  of  the  person  accased,  shall   be  c;ompelled  to  pay  all  costs  which 

yhave  accrued,  if  the  grand  jury,  ]>y  their  foreman,  upon  returning  ''no 
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bill,"  express  it  as  their  ()[)inion  that  tlic;  prose^iution  was  iinfounflr^l  or 

luallcioiis.     [And  \v\\vAHtv('r  any  [)ersr)Ti   is   [)r'OH(;ei]te<l    ijrjfhtr  any  j>erjal 

laws  of  this  State,  and  said  f)rose(Mition  is  ahandorjed    Ixti'ovit  trial  of  thr; 

same,  or  a  jury  on  trial  of  sneh  j)roseeution  finds  the  same  to  he  inah'eiouH, 

said  prosecnitor  sliall  hv,  h'able  for  all   (;osts  and  jail  fe(;s,  an<l   the  < AVicc.r ',!}■  ^'-^//f  ^^^' 

by  whom  the  warrant  is  issued,  sliall,  wlieii  the  proseeution  i,-?  abandoned 

or  settled,  as  before  stated,  as  soon  as  su(;h  prosecution   is  abandoned    or 

settled,  at  once  enter  up  a  judgment  against  said  f)rosecutor-  foi'all  said 

costs,  and  enforce  the  same  by  an  ex(.'(Mition  in  the  name  ,  oft  ne^State 

against  such  prosecutor,  or  by  an  attachment  for  contempt.]     (a.) 

§4631.  (4538.)  Per.HonH-  acfjuiUed  and  insolvents.  A  i)erson  against 
whom  a  bill  of  indictment  shall  be  preferred  and  not  found  true  by  the 
grand  jury,  or  who  shall  be  acquitted  }.)y  the  petit  jury  of  the  offense 
charged  against  him  or  her,  shall  not  be  liable  to  the  paymcMit  of  the 
costs;  and  in  all  such  cases,  as  also  where  persons  liable  by  law  f^r  the 
payment  of  the  costs,  shall  be  unable  to  pay  the  same,  it  shall  and  may 
be  lawful  for  the  officers  severally  entitled  to  such  costs,  to  })resent  an 
account  therefor  to  the  Judge  of  the  Court  in  which  the  said  prosecutions 
were  depending,  which  account,  being  examined  and  allowed  by  him,  it?4709. 
shall  and  may  be  lawful  for  said  Judge,  by  an  order  of  said  Court,  to 
authorize  and  direct  the  sheriff  or  clerk  to  retain  for  his  own  use,  and  to 
pay  to  the  Attorney  or  Solicitor  General,  and  other  officers  of  the  Court, 
the  amount  of  their  respective  accounts,  out  of  any  moneys  by  him 
received  for  fines  inflicted  by  the  said  Court,  or  collected  on  forfeited 
recognizances. 

§4632.  (4539.)  Presentments  treated  as  indidments.  [All  special  pre- 
sentments by  the  grand  juries  of  this  State,  charging  defendants  with  vio- 
lations of  the  penal  laws,  shall  be  treated  as  indictments,  and  it  shall  not 
be  necessary  for  the  clerk  to  enter  such  presentments  in  full  upon  the^^,^  ^tof '>4th 
minutes,  but  only  the  statement  of  the  case,  and  finding  of  the  grand  jury  Feb.,  I573. 
as  in  cases  of  indictments,  nor  shall  it  be  necessary  for  the  Solicitor  Gene- 
ral to  frame  bills  of  indictment  on  such  presentments,  but  he  may  arraign 
defendants  upon  such  presentments,  and  put  tliem  upon  trial,  in  like 
manner  as  if  the  same  were  bills  of  indictment.]     (b.) 

^  "  Entered  on  minutes  :"  1  Kelly.  243.  This  presentment  differs  from  an  indictment  only  in  its 
beingr  in  the  first  instance  taken  by  the  grand  jury.  It  is  in  the  nature  of  in^triu-tions  for  the 
indictment,  and  when  delivered  into  Court,  it  is  the  duty  of  the  State's  officer  to  make  out  an  in- 
dictment thereon,  to  which  without  further  inquiry  by  the  grand  jury,  the  accused  must  answer. 
It  is  equivalent  to  an  indictment  for  the  purpose  of  bringing  the  accvised  into  Court.  The  law  pre- 
sumes that  the  State's  officer  has  done  his  duty,  and  that  the  indictment  has  followed  the  present- 
ment: 9  Ga.,  76.  The  presentment  of  a  party  by  the  grand  jury,  is  an  accusation,  is  an  indictment, 
a.  prosecution,  and  when  the  grand  jury  makes  a  presentment  it  arrests  the  statute  of  limitations:  « 

22  Ga..  98.  When  an  offense  is  tried  upon  an  indictment  founded  upon  the  special  presentment  of 
the  grand  jury,  it  is  not  indispensably  necessary  that  the  presentment  should  be  read  to  the  jury  as 
a  part  of  the  proof  in  theciise:  23  Ga..  307.  The  word  "  indictment  "  marked  on  the  si^eeial  pre- 
sentment of  a  grand  jury,  (^es  not  change  its  character  as  a  presentment,  and  it  may  be  given  in 
evidence  as  a  presentment,  on  the  trial  of  the  cause:  23  Ga.,  576.  Although  the  indictment  is 
founded  on  a  presentment,  it  is  sufficient  if  the  jury  be  impanneled  on  the  indictment  alone:  25 
Ga.,  516.  If  there  is  no  substantial  difference  between  the  presentment  and  the  indictment,  it  is  a 
matter  of  no  consequence  to  the  accused,  which  he  is  arraigned  on:  25  Ga..  516.  Indictment 
waived,  arraigned  on  presentment:  29  Ga..  524. 

§4633.  (4540.)  Arraignments  for  small  offenses.  Xo  person  indicted, 
unless  it  be  for  an  offense  which  may,  on  conviction,  subject  him  or  her 
to  death,  or  imprisonment  in  the  penitentiary  for  the  term  of  three  years 
or  more,  shall  be  put  for  his  or  her  arraignment  in  the  bar-dock,  or  other 
place  set  apart  in  the  Court  room  for  the  arraignment  of  prisoners. 

§4634.  (4541.)  Copy  of  indictment  and  list  of  icifnesses.  Every  per- 
son charged  with  a  crime  or  offense  Avliich  may  subject  him  or  her,  on 
conviction,  to  death  or  imprisonment  in  the  penitentiaiy  for  the  term  of 
three  years  or  more,  shall  be  furnished,  previous  to  his  or  her  armigument, 
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vrhh  a  oopv  oi'  the  indictment,  and  a  list  of  the  witnesses  who  gave  testi- 
mony before  the  gnuu I  jurv. 

Entitled  to  list  only  of  witnesses  sworn  before  ffrand  jurj/ :  18  Ga.,  104.  No  error,  if  the  Court 
inquire  of  the  defendant  or  his  counsel  if  he  will  waive  these:  22  Gti.,  211.  The  plea  of  not  guilty 
is  a  waiver  of  these :  2tVGa.,  593.    Provision  in  the  Constitution  controls  this  section :  43  Ga.,  218. 

H^^^^5.  (4542. )  In  small  cases  a  copy  on  request.  Every  person  charged 
Aviih  an  otVensc  sliall,  at  his  or  her  request,  or  the  request  of  his  or  lier 
c'i>unsel,  be  furnished  with  a  copy  of  the  indictment  and  a  list  of  the  wit- 
nesses who  gave  evidence  before  the  grand  jury. 

§4G3G.  (4543.)  Form  of  arrai(jnmenf.  Upon  the  arraignment  of  a 
]U'isoner,  the  indictment  shall  be  read  to  him  or  her,  and  such  prisoner 
shall  be  rec^uired  to  answer  Avhether  he  or  she  is  guilty  or  not  guilty  of 
the  oHense  charged  in  the  said  indictment,  which  answer  or  plea  shall  be 
made  orally  by  the  prisoner,  or  his  or  her  counsel.  And  if  he  or  she 
shall  })lead  guilty,  such  plea  shall  be  immediately  recorded  on  the  min- 
utes of  the  Court  by  the  clerk,  together  with  the  arraignment,  and  the 
*  Coiu't  shall  pronounce  upon  such  prisoner  the  judgment  of  the  law,  in  the 

same  manner  as  if  such  prisoner  had  been  convicted  of  the  offense  by  the 
verdict  of  a  jury  ;  but,  at  any  time  before  judgment  is  pronounced,  such 
prisoner  may  withdraw  the  plea  of  ^'guilty  ^^  and  plead  " not  guilty ;'' 
and  such  former  plea  shall  not  be  given  in  evidence  against  him  or  her 
on  his  or  her  trial. 

Where  there  are  several  indictments  against  a  defendant,  and  by  mistake  he  pleads  guilty  to 
one  when  he  intended  it  to  be  to  another:  20  Ga.,  674.  It  is  no  error,  if  the  Court  inquire  of  the 
defendant  or  his  counsel  if  he  will  waive  the  arraignment:  22  Ga.,  211,  If  there  be  no  substantial 
difference  between  an  indictment  and  presentment,  it  is  a  matter  of  no  consequence  to  the  defend- 
ant upon  which  lie  is  arraigned:  25  Ga.,  516.  Where  there  is  no  arraignment  or  plea:  34  Ga.,  323. 
Where  plea  was  so  withdrawn,  but  not  entered  on  the  minutes  of  the  Court:  42  Ga.,  203.  Ar- 
raignment upon  a  new  trial :  Cogswell  vs.  State,  January  term,  1873. 

§4637.  Prisoner  may  make  statement  in  cases  of  felony.  [In  all  criminal 
ti'ials  for  a  felony  in  this  State,  the  prisoner  shall  have  the  right  to  make 
to  the  Court  and  jury  such  statement  in  the  case  as  he  or  she  may  deem 
[proper]  in  his  or  her  defense,  said  statement  not  to  be  under  oath,  and 
^^\^^^^^^^'  to  have  such  force  only  as  the  jury  may  think  right  to  give  it :  Provldedy 
the  prisoner  shall  not  be  compelled  to  answer  any  questions  on  cross- 
examination,  should  he  or  she  think  proper  to  clecline  to  answer  such 
questions.]     (a.) 

It  is  competent  for  the  State  to  introduce  evidence  to  contradict  any  facts  stated  by  the  pri- 
soner in  his  statement  made  before  the  jury  :  45  Ga.,  44.  When  a  jtrisoner  undertakes  to  make  a 
statement  before  the  jury,  and  he  indulges  in  long,  rambling  statements  of  mutters  wholly  imma- 
terial to  the  matter  in  hand,  so  as  to  consume  several  hours,  and  yet  say  nothing  pertinent  to  the 
issue  before  the  Court,  it  is  no  ground  for  new  trial  for  the  Court  to  admonish  him  that  he  must 
confine  his  statement  to  matters  bearing  on  the  case  :  45  Ga.,  58.  See,  also.  Farrow  vs.  State,  Jan- 
uary term,  1873;  Jones  vx.  State,  lb. 

§4638.  (4544.)  Standing  mute,  or  pleading  not  guilty.  If  the  pris- 
oner, upon  being  arraigned,  shall  plead  "not  guilty,"  or  shall  stand 
mute,  the  clerk  shall  immediately  record  upon  the  minutes  of  the  Court 
the  plea  of  "  not  guilty,"  together  with  the  arraignment,  and  such 
arraignment  and  ]>]ea  shall  constitute  the  issue  between  the  prisoner  and 
the  peo|)le  of  tliis  State. 

§4639.  (4545.)  Demurrers  or  specicd  pleas  must  be  in  writing.  If  the 
prisoner,  upon  being  arraigned,  shall  demur  to  the  indictment,  or  plead  to 
the  juri.-diction  of  the  Court,  or  in  abatement,  or  any  special  plea  in  bar, 
such  demurrer  or  plea  shall  be  made  in  writing;  and  if  such  demurrer 
or  plea  shall  be  decided  against  such  prisoner,  then  such  prisoner  may, 
nevertheless,  plead  and  rely  on  the  general  issue  of  "  not  guilty." 

Remark  of  the  Judge,  in  determining  motions  to  quash  the  indictment,  that  he  had  doubts 
about  the  law,  and  would  give  the  State  tlu;  bencifit  of  them,  no  error:  11  Ga,.,  53,  57.  Defend- 
ant may  by  demurrer  avail  himself  of  non-joinder  of  counts:  11  (4a.,  226.  Plea  of  former 
acquittal  or  conviction :  14Ga.,  8;  15  Ga.,  264;  17  Ga.,  43'J;  26  Ga.,  57'J;  36  Ga.,  447;  38  Ga.,  187; 
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O'Neal  '«».  Ptnto,  .Tarinary  torm,  187^;  Crook  or  ?j«.  Stnto,  Ih.  A  motion  to  '|ii;!-li  ;u)  iri-nct- 
iiH.'nt  is  ji,  (Icniurror  to  it, :  22  (i,i.,  045.  J  t  in  t.f,<)  Ijito,  jiftcr  iirrjiiKfiMiont,  iirid  f  h<;  c'l.-';  i-  b«;f'or':  th« 
jury,  to  object,  to  ;in  iiidictirKiMt  on  tlx;  (jciouhiIh  tiuit  it  f'itil,''  to  !iIloi;o  ttir;  r«:-fid«:ri';c  oJ'  d';r<;iid;int ; 
38  (ill.,  49].  If  thoHo  exceptions  are  not  in  writioK  pi(;liniin;i,ry  to  tri;i,l,  tlicy  are  con>jidereU 
waived:  41  Gii,.,  484. 

§4G40.  (454G.)  Z^mic  may  he  recorded  aflerv'ard.  If  tin;  flrjrk  .shall 
fail  or  neglect  to  record  the  arraignment  ajid  plea  of  the  pri.s<^>ner  at  the 
time  the  same  is  made,  it  may  a,ii(l  shall  he  (]<>f\()  at  any  titne  afterward, 
by  order  of  the  Court,  and  this  shall  cure  the  error  or  omission  of  the 
clerk. 

§4641.  (4547.)  To  be  entered  on  the  indictment.  The  arraignment  and 
plea  or  answer  of  the  ])risoner  shall  he  entered  on  tlie  indictment  by  the 
Attorney  or  Solicitor  General,  or  other  person  acting  as  prosecuting  olli- 
cer  on  the  part  of  the  people  of  this  State. 

Where  these  are  entered,  but  there  is,  in  fact,  no  arraignment  or  plea:  34 Ga.,  323. 

§4642.  (4548.)  Prisoners  not  to  be  arraigned  in  fetters.  Xo  prisoner 
shall  be  brought  into  Court  for  arraignment  or  trial,  lifKl,  bound  or  fet- 
tered, unless  the  Court  shall  deem  it  necessary,  during  his  or  her  arraign- 
ment or  trial ;  and  if  the  health  of  the  prisoner,  or  other  circumstances, 
should  render  it  more  convenient  to  the  prisoner  and  his  counsel  that  he 
or  she  should  not  be  placed  for  his  or  her  arraignment,  or  during  his 
or  her  trial,  within  the  bar-dock,  or  other  place  assigned  in  the  Court 
room  for  prisoners,  the  Court  may  grant  the  indulgence  of  removing  the 
prisoner  to  any  place  in  the  Court  room,  or  contiguous  to  it,  requested  by 
the  prisoner  or  his  or  her  counsel. 

§4643.  (4549.)  Challenges.  Every  person  indicted  for  a  crime  or 
offense  which  may  subject  him  or  her,  on  conviction,  to  death,  or 
four  yeaiV  imprisonment  or  longer  in  the  penitentiary,  n:iay  perempto- 
rily challenge  twenty  of  the  jurors  impanneled  to  try  him  or  her.  And 
every  person  indicted  for  an  offense  which  may  subject  him  or  her,  on 
conviction,  to  imprisonment  in  the  penitentiary  for  any  time  less  than 
four  years,  may  peremptorily  challenge  twelve  of  the  jurors  impanneled 
to  try  him  or  her  ;  and  the  State  shall  be  allowed  one-half  the  number  of 
peremptory  challenges  allowed  to  the  prisoner. 

State's  peremptory  challenges:  1  Kelly,  618;  2  Kelly,  173.  Time  for  challenging:  3  Kelly, 
453. 

§4644.  (4550.)  In  minor  offenses.  In  all  other  cases  the  Court  shall 
have  a  panel  of  twenty-four  jurors,  of  which  the  prisoner  shall  have  the 
right  to  challenge  seven  peremptorily,  and  the  State  five.  The  remain- 
ing twelve  shall  constitute  the  jury. 

To  be  stricken — how  :  19  Ga.,  425.  The  practice  of  strihing  a  jury  in  such  enses  is  now  too  well 
settled  as  an  equivalent  for  challenging,  to  be  overruled  as  inadmissible  practice  :  39  Ga..  ?>6. 
When,  after  the  jury  was  stricken,  and  before  the  cause  was  submitted  to  the  jury  on  an  indict- 
ment for  a  misdemeanor,  the  defendant  then  first  discovered  that  two  of  the  jurors,  not  stricken, 
had  been  on  the  grand  jury  pending  the  bill  of  indictment,  the  defendants  had  a  right  to  a  new 
jury  list,  with  talesmen  substituted  for  the  two  incompetent  jurors,  aud  was  entitled  to  his  seveu 
strikes  from  that  list:  45  Ga.,  11. 

§4645.  (4551.)  Order  of  argument.  [The  order  of  argument  of  coun- 
sel in  criminal  cases  shall  be  the  same  as  it  now  is  in  ciril  cases  ;  that  is 
to  say,  after  the  testimony  is  closed  on  both  sides,  the  State's  counsel  shall 
open  and  conclude  the  argument  to  the  jury,  except  in  those  cases  in  ^52.'p?L4i 
which  the  defendant  shall  introduce  no  testimony  ;  but,  in  that  event,  the 
defendant's  counsel  shall  open  and  conclude  the  argument  to  the  jury 
after  the  testimony  on  the  part  of  the  State  is  closed.]     (a.) 

The  Solicitor  General  may  take  any  place  on  the  side  of  the  State  he  prefers:  15  Ga.,  476. 

§4646.  (4552.)  Jury  are  judges  of  law  and  fact.  On  every  trial  of  a 
crime  or  offense  contained  in  this  Code,  or  for  any  crime  or  ofteuse,  the  -^-^^" 
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jiirv  shall  ho  jiulavs  of  the  law  and  the  iaet,  and  shall,  in  every  case, 
give  a  ovnoral  vordiot  of  '' Guilty"  or  "Not  guilty;'^  and  on  the  acquit- 
tal of  the  dotoiidant  or  prisoner,  no  new  trial  shall,  on  any  account,  be 
granted  by  the  Court. 

.Turio^  iiro  judiros  of  tlio  l;nv  in  wluit  sonso  :  5  Oa..  411  :  TO  Ga..  512.  They  mny  ncqnit,  tliough 
the  .lud»ro  in;iy  I'liMviro  thom  tli.it  if  covtnin  act>!  bo  proven,  the  defendant  is  guilty  ;ieeording  to 
law.  nnvi  thouirh  tliey  uiav  lind  those  facts  to  be  proven:  17  Ga.,  618.  The  Jud.ixo  is  liieir  safe 
and  reliable  ailviser  as  to  the  law  :  Il>.  *'  Office  and  poAver  of  juries  is  Judicial :"  18  Ga.,  231.  Have 
the  rijiht  to  deciile  whether  the  Court  truly  states  what  the  law  is:  22  Ga.,  478.  In  recognizing  the 
ripht  of  the  jury  to  >\dire  of  the  law.  the  t\nirt  should  not  do  it  grudgingly:  22  (\:\.,  212.  To  toll 
the  jury  they  shouhl  iiot  dilTer  witli  the  Court,  without  being  clearly  Siitisiied  the  Court  is  wrong — 
error:  25  Ga..  527.  This  right  of  the  jury  is  not  to  be  impaired  by  the  denunciation  of  the  Court 
that  if  they  judge  of  the  law  and  acquit,  they  will  violate  their  oaths  as  jurors:  oO  Ga.,  oS.'x  On 
the  contrary,  they  are  guilty  of  perjury,  if  when  they  cannot  conscientiously  adopt  the  law  as 
expounded  by  the  Court,  they  fail  to  find  a  verdict  according  to  the  opinion'they  entertained  of 
the  law:  oO  (ia..  853.  The  jury  must  take  the  law  as  given  by  the  Court,  and  apply  it  to  the  facts: 
A-2  Ga..  9.  *•  Judges  of  the  fact  :"  10  Ga.,  512  ;  20  Ga..  150:  21  Ga.,  227.  When  the  verdict  of  the 
jury  will  be  disturbed  as  contrary  to  the  law  and  evidence:  22  Ga.,  499  ;  2G  Ga.,  276;  35  Ga.,  54.  It 
is  n<i  error  in  the  Court,  after  charging  the  jury  that  they  were  judges  of  tlie  law  and  the  foot,  to 
gay  that  this  diil  not  mean  that  they  might  do  as  they  please,  or  might  disregard  the  charge  of 
the  C(uirt  :  40  Ga..  089. 

Verdict. — May  be  guilty  of  lesser  offense  where  higher  is  charged  :  1  Kelly.  222;  10  Ga.,  422;  12 
Ga.,  350:  14  Ga..  55  ;  25  Ga.,  396.    Verdict  not  impeachable  by  jurors'  oath  ;  9"Ga..  121  ;  12  Ga.,  500  ; 

17  Ga..  140  :  28  Ga..  78.  199;  30  Ga..  809  :  36  Ga..  380  :  37  Ga.,  195 ;  39  Ga.,  718.  When  unsigned  :  14 
Ga..  18.  When  false  orthogH'aphy  occurs  in:  14  Ga.,  8.  .Jury  will  not  bo  ordered  Lo  wriie  it  in  a 
particular  form  :  15  Ga..210  ;  but  Judge  may-  instruct  them  emphatically  as  to  form  of--when  :  20 
Ga..  156.  When  it  is  sufficiently  certain:  25  Ga..  494.  The  Court  may  order  an  incomplete  verdict 
to  be  made  complete  before  receiving :  26  Ga.,  593. 

General  Verdict. — When  returned  upon  an  indictment  of  which  some  of  the  counts  are  good 
and  some  defective  :  10  Ga..  48;  such  verdict  finds  defendant  guilty  of  highest  offense  :  10  Ga.,  48; 
11  Ga.,  94  ;  40  Gn..  529  ;  43  Ga..  218;  upon  an  indictment  in  Avhich  there  are  several  counts  charging 
difl'erent  grades  of  the  same  oifense,  with  penalties  differing  in  degree  only  :  Jb..-  in  which  differ- 
ent grades  of  the  same  offense  are  charged  in  the  same  count:  11  Ga.,  226;  "  Guilty  on  the  first 
count,"  a  general  verdict — when:  14  Ga.,  8;  presumed  to  bo  on  the  good  count:  40  Ga.,  529;  special 
verdict  not  received:  28  Ga.,  368.    See,  also,  Lines  vs.  State,  July  term,  1872. 

§4647.  (4553.)  Indictments  triable  at  the  term  when  found.  Every 
person  against  whom  a  bill  of  indictment  is  found  shall  be  tried  at  the 
term  of  the  Court  at  "svhich  the  indictment  is  found,  unless  the  absence 
of  a  material  witness  or  witnesses,  or  the  principles  of  justice,  should 
require  a  postponement  of  the  trial,  and  then  the  Court  shall  allow  a 
postponement  of  the  trial  until  the  next  term  of  the  Court ;  and  the 
Court  shall  have  povvcr  to  allow  the  continuance  of  criminal  causes  from 
term  to  term,  as  often  as  the  principles  of  justice  may  require,  upon  suffi- 
cient cause  shown  on  oath. 

Where  a  capital  offense  is  committed  during  the  session  of  the  Superior  Court  a,nd  the  paper>s 
are  returned,  the  Court  may  proceed  to  trial  at  that  term  :  9  Ga.,  492.  Continuances  on  ground  of 
e.xcitement  and  prejudice  :  7  Ga.,  373:  9  Ga.,  121 ;  14  Ga.,  8;  15  Ga.,  535:  18  Ga.,  283,  567;  24  Ga.,  297; 
25  Ga.,  596:  26  Ga..  276;  27  Ga.,  287;  32  Ga..  581 ;  33  Ga.,  98;  41  Ga.,  527;  recent  finding  of  indict- 
ment :  14  Ga.,  8;  29  Ga.,  271;  where  sickness  of  defendant  deprives  him  of  the  use  of  his  faculties  : 
40  Ga.,  529. 

§4648.  (4554.)  In  cases  not  capital.    A ny  person  against  whom  a  true 
bill  of  indictment  is  found,  for  an  offense  not  affecting  his  or  her  life, 
may  demand  a  trial  at  the  term  when  the  indictment  is  found,  or  at  the 
^eto    8o  ,  p.  j^^^^  succeeding  term  thereafter,  or  at  any  subsequent  term,  by  special 
24-09  ])ermission  of  the  Court — which  demand  shall  be  placed  upon  the  min- 

utes of  the  Court ;  and  if  such  person  shall  not  be  tried  at  the  term 
when  the  demand  is  made,  or  at  the  next  succeeding  term  thereafter, 
(provided,  that  at  both  terms  there  were  juries  impanneled  and  qualified 
to  try  such  prisoner,)  then  he  or  she  shall  be  absolutely  discharged  and 
aa^uitted  of  tPie  offense  charged  in  the  indictment. 

Defendant  may  make  the  demand  at  the  first,  second,  or  any  suhfiequftnt  term:  6  Ga.,  491 ; 
doubted  in  ISGa.,  533;  overruled  in  25  Ga.,  133;  2<5  Ga...  231.  This  section  imp(U'ative;  trial  or 
acquittal  the  only  alternatives  :  9  (ia..  306.  This  section  discussed:  10  Ga.,  97.  When  defendant 
may  insist  upon  his  demand  :  15  Ga.,  280.  One  of  sevcsral  co-defendants  who  have  continued  their 
case  cannot  rlemand  ;  17  Ga.,  618.  Demand  may  be  made  at  any  time  before  the  jury  in  discharged ; 

18  Ga..  5.32.  Where  tv.'o  defendants  jointly  indicted  sever  and  one  continues,  the  demand  of  the. 
other,  if  refused,  should  be  entered  on  the  minutes:  20  Ga.,  666.  Defendant  is  entitled  to— not- 
withstanding the  forfeiture  of  his  bond  for  non-a.ppoarancc; :  21  (Ja.,  148,  In  cases  where  defenda.nt 
i;-  entitled  to  trial  on  demand,  the  Judge  cannot,  without  his  consent,  order  a  mistrial  except  for 
providential  cause:  25  Ga.,  607.  To  entitle  defendant  to  discharge  he  must  show  by  the  minutes 
of  Court  that  he  has  made  the  demand  according  to  this  section:  28  Ga.,  64. 
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§4049.  (4555.)    Nolle  pror.cqni — ii^han  and  hmn  aUovj'^L     [Xo  nolle 
pro.'iequi  shall    In;  allowed,  (ix<'('\)t   it   Ix;   in    open    (j>\irt,  for  HotiUi  final 
defect  in  the  ])ill  of  indictment,  to  he  Jnd'ied   of  hy  ihe  Court,  in  wiiieh 
case  the   ])r(^sidin^  Jiidii^ci  sIimII    ord(;r  another    hill    of  in(Jictrnent  to   ^>('^;i)ArUofWO, 
forthwitli  submitted  to  the  ^rand  jury;]  (n)  hut  j]<)  no/lr  jjro>if'fp'i  i^haW^-'^^' 
be  enter(!d  on  any  !)!ll  of  indietrrtent  after  tlie  case  lias  beeji  sid>rnitted  to?'^^. 
the  jury,  except  by  the  consent  of  the  defendant. 

Case  "  snbrniitcd  "  under  tliis  f^v.cAAon  vvli(!ri  prisonor  h.'iH  b(M!n  nrniitfri';*!  find  plfsi  of  not  (ruilty 
filed  Jiiid  jury  iiii|)iirinol(;d  mid  sworn  :  2  Kelly,  (iO.  NoLpron.  entered  iif'ter  f.lii.-i  JKiioiinl.*',  lo;ier|iiit- 
till:  3  Kelly, 5^5.  No  restraint  on  SoIi(ntor  (IvUK^raJ's  power  tf)  no/.  pro».  before  the  ca>»o  i-'."nb- 
inittcd:  9  (la,.,  306.  iVo/.  prt)«.  where  th(uo  was  no  arraif^nnient  and  plea:  '.>\  (ii\.,  '-'/J^',.  NoLproH. 
as  it  must  qo  upon  the  minutes  oftfio  Court  must  be  made  in  the  presitnee  and  witli  the  knowledge 
of  tlio  Judf^e,  and  not  by  handing?  a,  paper  to  that  olfiict  to  the  clerk:  41  (in.,  o07. 

§4650.  (455G.)  Petit  jurors'  oath.  In  all  criminal  cases  the  following 
oath  shall  be  administered  to  the  petit  jury,  to-wit : 

^' You  shall  well  and  truly  try  the  issue  formed  u])on  this  bill  of 
indictment  between  the  State  of  Georgia  and  A  B,  who  is  charged 
(here  state  the  crime  or  offense,)  and  a  true  verdict  give  according  to  evi- 
dence.    So  help  you  God.^^ 

§4651.  (4557.)  Witnesses'  oath.  The  following  oath  shall  be  admin- 
istered to  witnesses  in  criminal  cases,  viz : 

^'The  evidence  you  shall  give  to  the  Court  and  jury  upon  the  trial  of 
this  issue  between  the  State  of  Georgia  and  A  B,  who  is  charged  with 
(here  state  the  crime  or  offense,)  shall  be  the  truth,  the  Avholc  truth,  and 
nothing  but  the  truth.     So  help  you  God.'^ 

§4652.  (4558.)  Oath  oj  witnesses  before  grand  jury.  And  the  fol- 
lowing oath  shall  be  administered  to  witnesses  intended  to  be  sent  before 
the  grand  jury  : 

^'  The  evidence  you  shall  give  the  grand  jury  on  this  bill  of  indict- 
ment (or  presentment,  as  the  case  may  be — here  state  the  case,)  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth.     So  help  you  God.'' 

In  every  case  in  this  Code,  the  person  Avhose  property  has  been  stolen, 
injured,  destroyed,  l^aken  away,  or  fraudulently  converted  or  conveyed, 
or  whose  name  has  been  forged  to  any  instrument,  or  who  has  received 
a  personal  injury,  shall  be  a  competent  witness  on  the  trial  of  the  offender 
or  offenders. 

On  this  oath :  15  Ga.,  246. 

§4653.  (4559.)  Several  imprisonments  to  he  in  succession.  T^^liere  a 
person  shall  be  prosecuted  and  convicted  on  more  than  one  indictment, 
and  the  sentences  are  imprisonment  in  the  penitentiary,  such  sentences 
shall  be  severally  executed,  the  one  after  the  expiration  of  the  other ; 
and  the  Judge  shall  specify  in  each  the  time  when  the  imprisonment 
shall  commence  and  the  length  of  its  duration. 

§4654.  (4560.)  Fines — to  tvhom  to  he  paid  and  for  U'hat  use.  All  lines 
imposed  by  this  Code,  not  otherwise  appropriated  by  this  Code,  shall  be 
paid  over  by  the  clerks  of  the  Superior  Court  to  the  Ordinary  of  the 
county,  for  educational  purposes  in  such  county,  except  the  county  of 
Chatham,  where  the  said  fines  shall  be  paid  over  to  the  corporation  of 
the  city  of  Savannah ;  and  the  Ordinaries  shall  keep  a  fair  account  of 
the  fines  received,  and  the  time,  when  received,  and  the  names  of  the  per- 
sons from  whom  the  said  fines  were  collected. 

Payment  of— how  enforced:  22  Ga.,  98;  23  Ga.,  230. 

§4655.  (4561.)  Paid  immediately.  Every  fine  imposed  by  the  Court, 
under  the  authority  and  bv  virtue  of  this  Act,  shall  be  immediatelv  paid, 
or  within  such  reasonable  time  as  the  Court  may  o-rant. 
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54656.  (4562.)  Pcnifcnflary  at  cliscrcfio)i — :jurif  rccommenclafio7i.  In 
all  oases  wIuto  tho  term  of  jninishniont  in  the  })enitentiaiy  is  discretion- 
arv,  the  Conrt  shall  determine  that  pnnishment,  paying  dne  respect  to 
any  reeonnnendation  wliieli  the  jury  may  think  proper  to  make  in  that 
regard. 

Whothor  fiin'h  discretion  is  subject  to  control  at  all  when  exercised  within  the  limits  prescribed 
by  the  statute— Query  :  35  Ga.,  241.    See,  also.  \V bitten  vs.  State,  July  term,  187^. 

§4657.  (4563.)  Convicts  soon  and  safely  sent  to  penitentiary.  Every  per- 
son oonvicted  in  any  eoiinty  of  this  State  of  any  crime  or  offense  pnnishable 
with  conlinement  in  the  penitentiary,  shall,  as  soon  as  possible  after  con- 
viction, together  with  a  copy  of  the  record  of  his  or  her  conviction  and 
sentence,  be  safely  removed  and  conveyed  to  the  said  penitentiary  by  a 
guard  to  be  sent  therefrom  for  that  purpose,  and  therein  be  safely  kept 
during  the  term  specified  in  the  judgment  and  sentence  of  the  Court. 

§4658.  (4564.)  Clerk  to  notify  the  keejoer.  In  all  cases  where  persons 
are  convicted  and  sentenced  to  imprisonment  in  the  penitentiary,  it  shall 
be  the  duty  of  the  clerks  of  the  Superior  Courts  of  the  respective  coun- 
ties where  such  persons  may  be  convicted  and  sentenced,  to  inform  the 
principal  keeper  of  the  penitentiary  immediately  thereafter  by  mail,  or  by 
private  conveyance,  where  there  is  no  post-office  in  the  county,  of  the  con- 
viction and  sentence  of  said  convict,  and  that  he  or  she  is  detained  in 
the  county  jail,  or  under  guard,  as  the  case  may  be,  subject  to  the  order 
of  the  keeper  aforesaid. 

§4659.  (4565.)  Trialsfor  escapes  from  penitentiary.  The  trial  of  pris- 
oners escaping  from  the  penitentiary  shall  be  had  for  such  escape  before 
the  Superior  Court  of  Baldwin  county,  and  prisoners  so  escaping  shall 
remain  in  the  penitentiary  and  be  treated  as  other  convicts  after  their 
apprehension,  until  such  trial  shall  take  place;  and  upon  such  trial,  the 
copies  of  the  records  transmitted  to  the  keeper  of  the  penitentiary,  rela- 
tive to  the  former  trials  of  such  prisoners,  shall  be  produced  and  filed  of 
record  in  the  said  Superior  Court  of  Baldwin  county. 

§4660.  (4566.)  Convicts  confined  in  jail  till  sent  for  by  penitentiary 
guard.  When  any  person  may  be  convicted  of  any  offense  which  may 
subject  him  or  her  to  confinement  in  the  penitentiary,  it  shall  be  the  duty 
of  the  presiding  Judge,  by  his  sentence,  to  order  the  convict  into  cus- 
tody, to  be  safely  kept  in  jail ;  or  if  there  be  no  jail  in  the  county,  then 
in  the  nearest  jail,  or  under  a  suitable  guard,  until  he  or  she  shall  be 
be  demanded  by  a  guard  to  be  sent  from  the  penitentiary  for  the  purpose 
of  conveying  such  convict  to  the  said  penitentiary. 

§4661.  (4567.)  No  benejit  of  clergy.  No  person  convicted  of  a  crime 
shall  be  allowed  the  benefit  of  clergy ;  and  in  all  cases  where  the  penalty 
of  death  is  annexed  to  a  crime,  the  convict  shall  suffer  that  punishment. 

§4662.  (4568.)  Death  by  hanging.  The  sentence  of  death  shall  be  exe- 
cuted by  hanging  the  offender  by  the  neck  until  he  is  dead.  The  execu- 
tion of  sentence  the  shall  be  in  private  and  witnessed  only  by  the  executing 
officer,  a  suffif;ient  guard,  the  relatives  of  the  criminal,  and  such  clergy- 
men and  friends  as  he  may  desire.  The  place  for  such  execution  shall 
be  provided  by  the  Ordinary  of  each  county.  The  Judge  passing  tlie 
sentence  may  order  the  execution  to  be  in  public,  if  he  sees  proper,  and 
may,  in  either  case,  take  such  stej)S  as  he  thinks  best  to  secure  the  exe- 
cution of  the  sentence  and  to  determine  when  death  supervenes. 

§4663.  (4569.)  .Judges  to  report  the  defects  of  the  Code.  It  shall  be 
the  duty  of  the  Judges  of  the  Superior  Courts  to  make  a  special  report 
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aniiiially  to  tlic  (lowcrnor  of  this  Statf;  ]>n'vioii.s  to  tfjo  rn^;f'tln^  oftlio 
GvA]('A"d]  Assembly,  and  by  liirri  to  Ix;  siifniiittcd  to  thr;  Le^islatun',  of'all 
su(;h  (Iclbcis,  omissions,  or  I]nf)C;rf(;(;tIonH  in  this  Code,  as  itxpcsiuuca  on 
their  several  circuits  may  sugj^cst. 

§4004.  (4570.)   Crimes    to  be  punished  under  co-exiMinr/  I/imh.     All 
crimes  and  offenses  connnittxHl   shall    be  ])ros(3(!uted   and   j)unished  under ?2. 
tile  laws  In  force  at  the  time  of  the;  commission  of  su(;li  crime  or  oflense, 
notwithstanding  the  repeal  of  such  laws  })eforc  sucli  trial  takes  i>laco. 

Laws  relntinfc  to  tho  solcniiion,  oto.,  of  jurors— how  -.xiXwAvA  f)y  this  >"!c;t.ion :  '■'•  Kelly,  53:  '2f)()•^., 
60,15(3,  674,  742.  Tliis  section  not  (i  Hoc  tod  hy  Act  of  \KA-2  (p.  269  :j  Vl(h\.,  1.  Th«;ol<i  \ntun\\y  \a 
not  su|i(;rscdc(l  until  tlio  stiitulc  cnMctin;^' tiic  new  on(5  liiis  boon  <luly  pul;li.-;h(;'i  :  31  0;i..,  270.  "Pun- 
ished under  the  htw  in  force,"  etc. :  35  Uji.,  224;  38  (la.,  585. 

§4005.  (4571.)  lAmitations  of  indictments.  Indictments  for  murder 
may  be  found  and  prosecuted  at  any  time  after  the  death  of  the  person 
killed.  In  all  other  cases  (except  murder)  ^vhere  the  y)imi-hment  is 
death  or  perpetual  imprisonment,  indictments  shall  be  fik^d  and  found  in 
the  proper  Court  witliin  seven  years  next  after  the  commission  of  the 
oifense,  and  at  no  time  thereafter.  In  all  other  felonies  the  indictments 
shall  be  found  and  filed  in  the  proper  Court  within  four  years  next  after 
the  commission  of  the  offense,  and  at  no  time  thereafter.  And  in  all 
other  cases  where  the  punishment  by  law  is  fine  or  imprisonment,  or  fine  ^^.^^^|^^^''^' 
and  imprisonment  in  the  common  jail  of  the  county,  indictments  shall  be  1^59,  p.  5o. 
found  and  filed  in  the  proper  Court  within  two  years  after  the  commis- 
sion of  the  offense,  and  at  no  time  thereafter  :  Provided,  nevertlielcss,  that 
if  the  offender  shall  abscond  from  this  State,  or  so  conceal  himself  that 
he  connot  be  arrested,  such  time  during  which  such  offender  has  been 
absent  from  the  State,  or  concealed,  shall  not  be  computed  or  constitute 
any  part  of  the  said  several  limitations;  jyrovided,  also,  that  no  limita- 
tion shall  run  so  long  as  the  offender  or  offense  is  unknown  ;  provided, 
further,  that  if  the  indictment  is  found  within  the  time  limited,  and  for 
any  informality  shall  be  quashed  or  nol.  pros' d,  a  new  indictment  may 
be  found  and  prosecuted  within  six  months  from  the  time  the  first  is 
quashed  or  nol.  pros' d. 

Statute  of  limitations  as  to  murder — manslaughter:  1  Kelly,  222.  Judgment  arrested.  Tvhen  it 
appears  upon  the  face  of  the  indictment  that  the  crime  is  barred :  4  Ga.,  335.  The  stntute  applies 
to  the  crime  for  which  the  defendant  is  indicted,  arraigned  and  tried,  not  to  a  minor  offense  of 
which  the  jury  on  the  traverse  mny  find  him  guilty:  12  Gra.,  350.  The  crime  may  be  proven  to  have 
been  committed  at  any  time  within  the  statutory  period:  11  Ga.,  53;  13Ga.,  3i:*6;  17  Ga.,  441:  IS 
G:^.,  736;  34  Ga.,  202.  Conviction  may  be  had  on  indictment  for  playing  and  betting  at  cards,  if 
within  two  years,  etc. :  18  Ga.,  736.  Presentment  by  grand  jury  arrests  the  statute  of  limitations: 
22  Ga..  98. 

§4000.  (4572.)  Become  insane  after  conviction.  If,  after  any  convict 
shall  have  been  sentenced  to  the  punishment  of  death,  he  shall  become 
insane,  the  sheriff  of  the  county,  with  concurrence  and  assistance  of  the 
Ordinary  thereof,  shall  summon  a  jury  of  twelve  men  to  inquire  into 
such  insanity  ;  and  if  it  be  found,  by  the  inquisition  of  such  jury,  that 
such  convict  is  insane,  the  sheriff  shall  suspend  the  execution  of  the 
sentence  directing  the  death  of  such  convict,  and  make  report  of  the 
said  inquisition  and  suspension  of  execution  to  the  presiding  Judge  of 
the  district,  who  shall  cause  the  same  to  be  entered  on  the  minutes  of 
the  Superior  Court  of  the  county  where  the  conviction  was  had.  And 
at  any  time  thereafter,  when  it  shall  appear  to  the  said  presiding  Judge, 
either  by  inquisition  or  otherwise,  that  the  said  convict  is  of  sound  mind, 
the  said  Judge  shall  issue  a  new  warrant,  directing  the  sheriff  to  do  exe- 
cution of  the  said  sentence  on  said  convict,  at  such  time  and  place  as  the 
said  Judge  may  appoint  and  direct  in  the  said  warrant,  wdiich  the  sheriff" 
shall  be  bound  to  do  accordinoly.     And  the  said  Judo-e  shall  cause  the 
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sail!  new  warrant,  and   other  proceedings  in  the  case,  to  be  entered  on 
tlie  minutes  of  the  s^iid  Superior  Court. 

H'-><^>".  (4573.)  Female  convicts  prer/nmit.  If  a  female  convict,  sen- 
te!u\\l  to  the  punishment  of  death,  shall  be  found  ])regnant  with  child, 
the  sherilf,  with  the  concurrence  and  assistance  of  the  Ordinary,  shall 
select  one  or  more  physician  or  physicians,  who  shall  make  incpiisition, 
and  if,  upon  such  inquisition,  it  appear  that  such  female  convict  is  quick 
Avith  child,  the  sherilf  shall  suspend  the  execution  of  the  sentence  direct- 
ing the  death  of  such  female,  and  make  report  of  the  said  inquisition  and 
suspension  of  execution  to  the  presiding  Judge  of  the  district,  Avho  shall 
cause  the  same  to  be  entered  on  the  minutes  of  the  Superior  Court  of  the 
county  where  the  conviction  was  had.  And  at  any  time  thereafter,  when 
it  shall  appear  to  the  said  presiding  Judge  that  the  said  female  convict  is 
no  longer  quick  with  child,  he  shall  issue  a  new  warrant  directing  the 
sheritf  to  do  execution  of  the  said  sentence,  at  such  time  and  place  as  the 
said  Judire  may  appoint  and  direct  in  the  said  warrant,  which  the  sheriff 
shall  be  bound  to  do  accordingly.  And  the  said  Judge  shall  cause  the 
said  new  warrant  and  other  proceedings  in  the  case  to  be  entered  on  the 
minutes  of  said  Sn]ierior  Court. 

§4668.  (4574.)  If  execution  is  not  done  at  appointed  time.     "Whenever? 
f(^r  any  reason,  any  convict  sentenced  to  the  punishment  of  death  shal 
not  have  been  executed  pursuant  to  such  sentence,  and  the  same  shal 
stand  in  full  force,  the  presiding  Judge  of  the  Superior  Court  where  th^ 
conviction  was  had,  on  the  application  of  the  Attorney  or  Solicitor  Gen 
eral  of  the  district,  or  other  person  prosecuting  for  the  State,  shall  issu 
a  habeas  corpus  to  bring  such  convict  before  him ;  or  if  such  convict  b® 
at  large,  said  Judge,  or  any  judicial  officer  of  this  State,  may  issue  a  war" 
rant  for  his  apprehension;  and,  upon  the  said  convict  being  brough^ 
befoi'c  the  said  Judge,  either  by  habeas  corjnis,  or  under  such  wairant' 
he  shall  proceed  to  inquire  into  the  facts  and  circumstances  of  the  case? 
and  if  no  legal  reason  exists  against  the  execution  of  such  sentence,  such 
Judge  shall  sign  and  issue  a  warrant  to  the  sheriff  of  the  ])roper  county, 
comnaanding  him  to  do  execution  of  such  sentence  at  such  time  and  place 
as  shall  be  appointed  therein,  which  the  said  sheriff  shall  do  accordingly. 
And  the  Judge  shall  cause  the  proceedings  in  such  case  to  be  entered  on 
the  minutes  of  the  Superior  Court  of  the  county. 

§4669.  (4575.)  Execution,  toithin  what  time  from  sentence.  Whenever 
any  convict  shall  be  sentenced  to  the  punishment  of  death,  the  Court 
shall  specify  the  time  and  place  of  execution  in  such  sentence,  which  time 
shall  not  be  less  than  twenty  days  nor  more  than  sixty  days  from  the 
time  of  the  sentence,  except  in  the  case  of  a  female  convict  who  is  quick 
with  child  at  the  time,  in  which  case  the  Court  may  and  shall  appoint 
some  day  that  vdW  arrive  after  she  shall  have  been  delivered  of  such 
child. 

§46,70.  (4576.)  Offenses  on  boundary  lines.  When  an  offense  shall  be 
committed  on  the  l;oundary  line  of  two  counties,  it  shall  be  considered 
and  adjudged  to  have  been  committed  in  either  county,  and  an  indict- 
ment for  such  offense  may  be  found  and  tried  in,  and  conviction  thereon 
may  be  had  in  either  of  said  counties. 

§4671.  (4577.)  Death  from  an  act  done  in  another  count)/.    When  any 

mortal  wound  shall  be  given,  or  any  poison  shall  be  administered,  or  any 

p.^265!  ^*^^'^^' other  means  shall  be  employed  in  onci  county  by  which  a  human  l)ei ng 

shall  be  killed,  who  shall  die  thereof  in  another  county,  the  indictment 


m. 
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ftliall  be  found  and  the  offender  .sludl  })c  tried  in  tlie  county  wlicrc  the  act 

wns  |K'rforrned  r)r  don(;  from  wfii^^h  (Ih;  dr;;illi  (nisiKMl. 

§1G72.  (4578.)  Or  on  hoU  ceded  to  llidtcd  ^hdcx.  Ifsufli  woujirl  he 
given  or  poison  adnainistered  upon  soil,  flu!  jurisdiction  over  \vhi(;h  has 
been  eedcMl  to  the  United  Stat(s,  within  the  geo;>;rM))hical  limits  of  tlji.s 
State,  or  witliin  the  territory  of  an  adjoinin;^  State,  and  doulh  shall  ^-nsne 
therefrom  in  any  county  in  this  State,  the  indi<;f.menL  shall  be  found  and 
the  cause  tried  in  the  county  where  the  death  occurs. 

§4673.  (4579.)  Lunac/jj  and  irminify.  No  lunatic,  or  j)erson  afflicted 
witl)  insanity,  shall  be  tried,  or  put  u])on  his  trial,  for  any  offi-nse,  durin^j; 
the  time  lie  is  afliicted  with  such  lunacy  or  insanity,  which  .-hall  be  ti'ir-il 
in  the  manner  liereinbefore  pointed  out,  where  the  i)lea  of  insanity  at  tlie 
time  of  offense  is  filed,  and,  on  being  found  true,  the  prisoner  shall  be 
disposed  of  in  like  manner. 

§4674.  (4580.)  The  attempt  never  to  he  indicted.  Xo  person  shall  be 
convicted  of  an  assault  with  intent  to  commit  a  crime,  or  oi'  any  other 
attempt  to  commit  any  offense,  when  it  shall  ap})car  that  the  crime 
intended,  or  the  oflense  attempted,  was  actually  per})etratod  by  such  per- 
son at  the  time  of  such  assault,  or  in  pursuance  of  such  attem[)t. 

§4675.  (4581.)  Jury  may  always  find  the  attempt.  Ujxm  the  trial  of 
an  indictment  for  any  ofiense,  the  jury  may  find  the  accused  not  guilty 
of  the  ofPense  charged  in  the  indictment,  but  guilty  of  an  attemj)t  to  com- 
mit such  offense,  without  any  special  count  in  said  indictment  f  )r  such 
attempt:  Provided^  the  evidence  before  them  will  warrant  such  finding. 

§4676.  (4582.)  Two  convictions^  longest  time.  If  any  person,  who  has 
been  convicted  of  an  offense  and  sentenced  to  confinement  and  labor  in 
the  penitentiar}^,  shall  afterwards  commit  a  crime  punishable  Ijy  confine- 
ment and  labor  in  the  penitentiary,  and  be  thereof  lawfully  convicted, 
such  convict  shall  be  sentenced  to  undergo  and  suffer  the  longest  period 
of  time  and  labor  prescribed  for  the  punishment  of  such  offense  of  which 
he  stands  convicted. 

§4677.  (4583.)  On  trials  for  escapes  and  mutiny.  On  the  trial  of  any 
convict  in  tlie  penitentiary  for  the  crimes  of  escape  and  mutiny,  or  either 
of  them,  any  other  prisoner  or  convict,  not  included  in  the  same  indict- 
ment, shall  be  a  competent  witness,  and  the  infamy  of  his  character  and 
of  th.e  crime  of  which  he  has  been  convicted  shall  be  exceptions  to  his 
credit  only. 

§4678.  (4584.)  Impanneling  jury.     When  any  person  stantls  indicted 
for  an  offense  which,  upon  conviction,  may  subject  him  to  the  punish- '3'?/pyLob! 
ment  of  death  or  imprisonment  in   the  penitentiary,   [a  jury  shall  be 
impannelled  as  prescribed  in  section  3935  of  this  Code.]     (a.) 

[Section  (4585.)  Superseded  by  Act  of  1869,  p.  141.] 

§4679.  (4586.)  Putting  jKm el  on  prisoner.  The  clerk  shall  m:\keout 
three  lists  of  each  panel,  and  furnish  one  to  the  prosecuting  counsel,  and 
one  to  the  counsel  for  the  defense.  The  clerk  shall  then  call  over  the 
panel,  and  it  shall  be  immediately  put  upon  the  accused. 

As  jurors  nre  c->.!led  the  State  rauft  put  them  upon  the  prisoner  or  other^i^o  eh'lliMTE:-?  thfra 
either  peremptorily  or  for  cause :  1  Kelly.  2'2-.  When  tlie  p>inel  1$  put  upon  the  prist>uor  anvi  he 
is  afterwardi  arr;iit,'aed  and  pleads  not  guilty  and  the  panel  is  asain  put  upon  him.  no  error:  17 
Ga.,  130. 

§4680.  (4587.)  Challenge  to  the  array.  The  accused  may,  in  writing, 
chiillenge  the  array  for  any  cause  going  to  show  that  it  was  not  tairly  or 
properly  impanneled,  or  ought  not  to  be  put  upon  him,  the  sutBciency  of 
which  challenge  the  Court  shall  determine  at  once.     If  sustained,  a  new 
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pnnol  shall  be  orJeiwl;  if  not  sustainod,  the  selcotiou  of  jurors  shall  pro- 

AVhat  selection  of  tales  juror?  is  jrood  cause  for:  1  Kelly,  631.  Challonsro  to  the  an-ay.  how 
tried:  14  Ga..  2'2.  If  there  bo  not  a  full  panel,  the  challonsjc  should  be  made  to  tlio  array:  22  Ga., 
;mT:  27  Ga.,  2ST.  Ohalleiiifo  to  t'ao  array  ou  the  tirouud  th;tt  jurors  drawn  un^lor  the  law  v>roviding 
that  ivinols  lihould  be  ilrawn  tor  oaeh  week  of  the  term,  were  sorviuj?  mm-o  than  one  week:  31  Ga., 
411.  llow  waived:  ;>S  Ga..  oO.  Challensre  to  array  overruled  unless  it  is  alhrmativoly  shown  that  the 
jurors  were  not  soloetod.  etc.,  aeeordinir  to  hiw:  42  Ga..  307.  It  is  no  tcround  for  challeuiie  to  the 
array  that  si>mo  of  the  jurors  wore  summoned  by  a  bailift',  in  attendance  upon  the  Court  and  under 
its  diroetion.  unless  the  detondant  shows  that  ho  is  in  some  way  prejudiced  thereby:  4-")  Ga.,  225. 
k?oe,  also.  Eberhart  vo.  State,  January  term,  ls73;  CainpboU  vs.  State,  January  term,  1S73. 

§4081.  (4588.)  Challenges  for  cause.  On  calling  each  juror,  he  shall 
Act  of  is55-'56, 1^<?  presented  to  the  accused  in  such  a  manner  that  he  can  distinctly  see 
p.zM),  him,  and  it  shall  be  then  lawful  for  the  State,  or  the  accused,  to  make 

either  of  the  following  objections — viz: 

1.  That  he  is  not  a  citizen,  resident  in  the  county. 

"  Resident  of  the  county :"  19  Ga.,  103,  614 ;  22  Ga.,  545 ;  27  Ga.,  287. 

2.  That  he  is  over  sixty  or  under  twenty-one  years  of  age. 

Over  sixty :  20  Ga.,  752 ;  27  Ga.,  287 ;  33  Ga.,  403. 

3.  That  he  is  an  idiot,  or  lunatic,  or  intoxicated. 

Where  juror  is  intoxicated,  the  Court  may  set  him  aside,  of  its  own  motion:  27  Ga.,  287. 

4.  That  he  is  so  near  of  kindred  to  the  prosecutor,  or  the  accused,  or 
the  deceased,  as  to  disqualify  him  by  law  from  serving  on  the  jury. 

Kindred:  28  Ga.,  439;  O'Neal  vs.  State,  July  term,  1872. 

It  shall  be  the  duty  of  the  Court  to  hear  immediately  such  evidence  as 
may  be  submitted  (the  juror  being  a  competent  witness)  in  relation  to  the 
truth  of  these  objections;  and  if  he  shall  be  satisfied  of  the  truth  of  either, 
the  juror  shall  be  set  aside  for  cause,  if  either  one  of  these  objections  be 
true  in  fact ;  but  if  the  fact  is  unknown  to  either  party,  or  the  counsel  of 
p.^liSf '^'^^' ^'  such  party,  at  the  time  the  juror  is  under  investigation,  arid  is  subse- 
quently discovered,  such  objection  may  be  made,  and  the  proof  heard  at 
any  time  before  the  prosecuting  counsel  submits  to  the  jury  any  of  his 
evidence  in  the  case;  but  if  known  to  the  party  or  his  counsel,  the  objec- 
tion must  be  made  before  the  juror  is  sworn  in  the  case. 

Objections  to  be  made  before  the  juror  is  sworn:   3  Kelly,  453.  ■  See,  also,  Eberhart  vs.  State, 
January  term,  1873. 

§4682.  (4589.)  Questions  on  voir  dire.  On  all  trials  for  crimes  or 
oifenscs,  on  the  criminal  side  of  the  Court,  where  the  punishment  is 
death  or  imprisonment  and  labor  in  the  penitentiary,  any  juror  may  be 
put  upon  his  voir  dire,  and  the  following  questions  shall  be  propounded  to 
liim,  viz:  ^^Plaveyou,  from  having  seen  the  crime  committed,  or  having 
Act  of  1S4.3.  c.  heard  any  of  the  testimony  delivered  on  oath,  formed  and  expresed  any 
fe-'5i.  p^87.  opinion  in  regard  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar?'' 
p*^23L^^^^'^'  -^^  ^^^  juror  shall  answer  in  the  negative,  then  the  following  question 
shall  be  propounded  to  him:  "Plave  you  any  prejudice  or  bias  resting 
on  your  mind  either  for  or  against  the  prisoner  at  the  bar?"  And  if  the 
juror  shall  answer  these  questions  in  the  negative,  the  following  question 
shall  be  propounded:  ^^Is  your  mind  perfectly  impartial  between  the 
State  and  tlic  accused?"  And  if  he  shall  answer  this  question  in  the 
affirmative,  he  shall  be  adjudged  and  held  a  competent  juror,  in  all  cases 
where  the  offense  does  not  involve  the  life  of  the  accused;  but  when  it 
does  involve  the  life  of  the  accused,  the  following  additional  question 
shall  be  put  to  him:  "Are  you  conscienticnisly  opposed  to  capital  pun- 
i.shment?"  If  he  shall  answer  this  question  in  the  negative,  he  shall  be 
held  a  competent  juror:  Provided^  nevertheless,  that  either  the  State  or 
the  defendant  shall  have  the  right  to  introduce  evidence  before  the  Judge 
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to  show  tlint  tlio  misvvors,  or  any  of*  tljoni,  of  tlio  jurors  firo  untnif;  an<l 
it  shall  be  the;  duty  of  the  J[j(l^(;  to  (l(;l(;rniin(;  upon  tho*  truth  oi'  .such 
answers  as  may  be  tluis  questioned  Ix-fore  tlie  Court. 

FivHt.  r/uf-xtion.  Opinion  fi-om  JioMTSiiy :  1  Kelly,  222,  018,  C'M  ;  2  K«;lly,  173;  14  (hu,  W.i;  V,  (',:>., 
223.  535;  24  (Ja.,  297;  32  iln.,  581  ;  45  (hi.,  225.  When  the  fonn.-ition,  ete..  \h  ;j.  ground  for  new  f.riiil  : 
5Ga.,  8r);'9(jii.,  121  ;  II  (Ja.,  GIG;  12  (ia.,  25;  14  <hi.,  709;  15  Ou.,  223;  10  Oa..  2'XJ;  17  ^j.,  140,  4:^7. 
The  opinion  to  he  dolibe,riito  and  fixed  :  l2(Ja,,444;  18(;a.,383;  17(ia„140:  32(ia„581.  Formation 
and  oxi)ressi()n,  prool' of,  etc. :  15  (j!a.,  470,  498;  19  (ht.,  103.  Jt  is  no  ^rounrj  of  eliallenjfo  aKainMt  a 
juryman  thiifc  he  has  i'onrKMl  find  (!Xpr(\'-'xe<l  fin  opinion,  ete.,  upon  on<;  of  tfie  i)icAn  necew^ary  to 
iu;ikc  out  the  ehfiit^'o  fif^iiiust  tlie  prisoner,  tmd  it  i,-!  not  (^n-or  in  the  Court  to  Mfiy.  i"  tlie  pre-enee 
of  the  panel,  ihtit  the  foi'nitition  find  (!Xpr(^vsi')Il  of  fin  oj>inion  ;ih  to  tlie  Kuilt  or  innoer-nee  of  tiio 
principiil  in  J'  cfirne,  does  not,  of  itseli",  render  tFieui  incompetent  to  «it  upf^n  tlie  trial  of  an  acces- 
sory before  tlie  f;ict:  45  Q;i.,  58. 

Skco7).(1  quc.Htlon.  Bi;is  or  prejudice  apfiinf^t  crime,  no  diyqutilifiention  :  3  Kelly,  543;  34  Ga., 
2G2.  "15i;i,s  and  prejudice"  in  the  Act  of  1843  dolined:  12  Ga.,  444.  When  it  disqualifies:  14  Ga., 
710;  25  Ga.,  494. 

Third  qucHt.inn.    What  answer  to,  sufficient:  27  Ga.,  287. 

Fourth  qy  rut  ion.  Scruples  iiH  to  ciipitiil  puni^'liment :  3  Kelly, 513:  17Ga.,14G;  32Gn.,072.  Actg 
of  1843  find  1855-G  do  not  affect  section  4570:  3  Kelly,  55;  20  Ga.,  00,  150,  074,  742.  Defendant  has  no 
right  to  fisk  any  other  qucistions  except  tlioso  in  tlie  sttitute:  3  Kelly,  453:  21  Ga.,  221,  227;  32  (/a., 
672.  ]Mis!ipprehension  of  juror's  answer:  8()la.,  408:  17  Ga.,  194 ;  19Ga.,  102.  Juror's  vindication; 
5  Ga.,  80:  14  Ga.,  709;  15  (hi.,  223,  535;  24  Gii.,  282;  43  (in.,  485.  Any  objection  which  would  con.-ti- 
tuto  a  sufficient  cause  for  challenge  for  ffivor,  pood  j^round  for  new  trifil  if  not  discovered  until 
after  verdict:  5  Gii.,  85;  15  Gji.,  223.  Affidavit  that  it  was  not  discovered  before  tri;il,  by  whom  to 
be  made  :  14  Gii.,  709.    If  the  Court  thinks  a  juror  niisai)prehend8  the  meaning  of  the  queHlions,  he  ^ 

may  re-state  thein,  varying  them  in  form:  21  Ga.,  220,  227;  22  Ga,,  211. 

§4683.  (4590.)  Setting  aside  for  cause.  If  a  juror  shall  answer  any  of 
these  questions  so  as  to  render  him  incompetent,  or  he  shall  be  so  found 
by  the  Judge,  he  shall  be  set  aside  for  cause. 

§4684.  (4591.)  Swearing  in  cJiief.  If  found  competent  and  not  chal- 
lenged })eremptorily  by  the  State,  he  shall  be  put  upon  the  prisoner,  and 
unless  challenged  peremptorily  by  him,  shall  be  sworn  to  try  the  cause. 

§4685.  (4592.)  No  investigation  before  triers.  When  a  juror  has  been 
found  competent  as  aforesaid,  no  other  or  further  investigation  before 
triers,  or  otherwise,  shall  be  had,  unless  upon  newly-discovered  evidence  Act  of  iS55-'56. 
to  disprove  his  answer,  or  to  show  him  incompetent  as  aforesaid,  which  p-^^^- 
may  be  heard  by  the  Judge  at  any  time  before  any  of  the  evidence  on 
the  main  issue  is  submitted;  and  if  the  juror  is  proved  incompetent,  the 
Judge  may  order  him  withdrawn  from  the  jury  and  cause  another  selected 
in  the  same  manner  as  is  above  pointed  out. 

Law  as  to  triers — investigation,  how  conducted,  etc. ;  11  Ga.,  123  ;  14  Ga.,  22;  15  Ga.,  476,  498  ;  19 
Ga.,  102.  By  Act  of  1855-6,  the  Court  takes  place  of  triers,  and  its  decision  is  final ;  20  Ga..  6SS  ;  22 
Ga.,  546;  23Ga„57;  25  Ga.,  596.  Present  practice  as  to:  43Ga.,  238:  Eberhart  vs.  State,  January 
term,  1873. 

§4686.   Criminal  cases — ivliere  tried.     fCriminal  cases  shall  be  tried  in ,  ,  ^     .     - 

,  1  1  •  •        1  .,<->,.       (n)  Const,  or 

the  county  where  the  crime  was  committed,  except  cases  m  the  Superior  ^,^6?.  Art.  v. 
Courts,  when  the  presiding  Judge  is  satisfied  that  an  impartial  jury  can-  ofause"2. 
not  be  obtained  in  such  county.]     (a.) 

Venue  of  criminal  cases:  7  Qa„  2;  11  Ga.,  253,  615  ;  14  Ga.,  18:  22  Ga.,  245;  26  Ga.,  493:  32  Ga„ 
546;  33  Ga.,  309;  34  Ga.,  78;  38  Ga.,  491 ;  42  Ga.,  9,  306;  Carter  vs.  State,  January  term,  1873.  See. 
also,  notes  to  ^29. 

§4687.  (4593.)    Venue — ichen  and  Jioiv  changed.  [The  presiding  Judge 
shall  be  satisfied  that  an  impartial  jury  cannot  be  obtained  in  the  county 
where  the  crime  was  committed,  only  by  an  examination,  careful  and 
thorough,  of  the  persons  liable  to  serve  on  juries,  such  examination  to  be 
according  to  section  4682  of  this  Code,  partially  or  wholly  according  tollv^^^|j^^^^'i" 
the  nature  of  the  case;  then  if  a  jury  cannot  be  obtained]  (b)  [it  shall  be 
lawful  for  said  cases  to  be  transferred  to  any  county  that  may  be  agreed 
upon  by  the  Solicitor  General  and  the  defendants  or  their  counsel,  and  be 
tried  in  the  county  agreed  upon ;   and  in  the  event  the  Solicitor  General 
and  the  defendants  or  their  counsel  fail  or  refuse  to  agree  upon  any  county  (.a' Ac^*of  iSoi- 
in  which  to  try  said  cases  then  pending,  the  Judge  is  hereby  authorized  ^''^'    "' 
to  select  the  county  in  which  the  same  shall  be  tried,  and  have  the  cases 
transferred  accordingly.]  (a.) 
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English  practice  »s  to  transfer  cnses :  0  Ga..  120.    The  Court  may  trnusfiM"  the  cnso  to  the  county 
asrroed  on  :    when  the  rooonl  shows  no  iisryocniont  of  pnrtios  or  eouui^ol.  iuul  tho  -Uul.^o  made  the 
Selection,  the  presnuuition  is  tliat  they  tailed  lo  a^reo  on  any  county  ;   judgment  of  removal,  how  • 
attacked  :  42  Ga.,  306.     See  43  Ua.,  iSS. 

§-k>S8.  Pi'fi/  of  officers  when  venue  is  clmnged.     [In  all  cruinnal  cases 

in  which  a  change  of  voiuie  shall  be  made,  it  shall  be  the  duty  of  the 

sheritVof  the  county  from  which  tlie  prisoner  is  to  be  moved,  to  carry 

said  prisoner  to  the  county  to  whicii  the  change  of  venue  was  directed, 

and  deliver  tlie  prisoner  to  the  slieriif  of  said  county,  who  shall  then  take 

•  charge  of  such  prisoner  as  in  other  cases.     It  shall  further  be  the  duty  of 

the  sheritV  of  the  county  from  which  the  prisoner  is  to  be  removed,  to 

(aK\ct5ofiS6S,  ^^^y  ^^'it^^  ^li^^^  '^^^^  deliver  to   the  sheriff  the  warrant  under  which  the 

p- 1^-  jirisoner  was  arrested,  or  the  commitment.     It  shall  be  the  duty  of  the 

Clerk  of  the  Su})erior  Court  of  the  county  from  whicli  the  prisoner  has 

been  removed,  to  send  a  true  transcript  of  the  order  for  the  change  of 

venue,  together  with  the  evidence  before  the  Court  of  inquiry,  and  all 

other  ])apers  connected  with  the  case,  to  the  Superior  Court  of  that  county 

to  which  the  prisoner  has  been  transferred.]     (a.) 

§4689.   Costs,  by  wJiom  and  hoiv  paid.     [The  whole  costs  of  the  case, 
when   changed,  shall   be  borne  by  the  county  from  wdiich  the  case  is 
removed.     The  jail  fees,  if  any,  of  the  person  to  be  tried,  shall  be  collected 
and  paid  by  the  county  treasurer  of  the  county  from  which  the  case  was 
(h^  Actsof  isTi-  removed  :  the  mode  of  collectino;  these  fees,  and  re<2rulating  the  amount  of 
.-,  Pin  -.0.    f^jgg  ig  the  same  as  in  other  like  cases.     The  entire  Court  costs,  including 
the  costs  of  sheriff,  bailiff",  clerks,  and  jurors,  shall  also  be  paid  by  the 
county  treasurer  of  the  county  from  which   the  case  was  removed,  and 
shall  have  the  same  priority  as  jail  fees,  and  shall  be  paid  to  the  county 
treasurer  of  the  county  wdiere  the  case  is  tried,  after  having  been  first  paid 
by  the  county  treasurer  of  the  county  where  the  case  is  tried.]     (b.) 
§4690.  Fees  of  witnesses,  hoiu  and  by  wliom  paid.     [Witnesses  attend- 
ee'* Acts  of  1S70,  ing  Courts  out  of  the  county  of  their  residence,  for  the  purpose  of  testify- 
^'^'  ing  in  such  cases  shall  receive  the  fees  of  witnesses  as  prescribed  in  section 

3845  of  this  Code,  who  shall  be  paid  by  the  county  treasurer  out  of  the 
county  funds  of  the  county  Avhere  the  case  removed  did  originate.]     (c.) 
§4691.  (4594.)   Penitentiary   imprisonment    is   disqualification.     Any 
person  sentenced  to  confinement  and  labor  in  the  penitentiary,  is  and  shall 
2129,  (2.)  iyQ  tlierebyy  rendered  incapable  of  holding  or  exercising  any  public  or  pri- 

Ynte  office,  trust,  power,  or  authority,  and  any  such  held  by  him  shall 
become  and  be  vacant,  by  virtue  of  such  sentence.* 

§4692.  (4595.)  Joint  defendants  may  be  tried  separately.  When  two 
Actofi83<>  C  ^^'  niore  defendants  shall  be  jointly  indicted  for  any  offense,  any  one 
p.  sn.  Act  of  defendant  mav  be  tried  seT)aratcly,  and  if  the  offense  be  such  as  requires 
Ac.uf  I86i,  p.  tiie  joint  action  and  concurrence  oi  two  or  more  persons,  the  acquittal  or 
'^^'  conviction  of  one  shall  not  operate  as  an  acquittal  or'conviction  of  any  of 

the  others  not  tried,  but  they  shall  be  subject  to  be  tried  in  the  same 
manner. 

In  Huch  case  the  trial  of  one  in  to  bo  eonsidered  as  ifhc  alone  had  been  indicted  :  1  Kelly,  610. 
Co-del <>.ndant.s  as  witne.srtCH :  Ih.  Solicitor  (Icneral  niity  elect  which  of  thon  he  will  first  put  on 
tri'il ;  ///.,•  7Grr.,2.  This  section  construed:  34  (ja.,  10.  When  the  offense  required  tho  joint 
action,  etc.:  37  Ga.,  80. 

§4693.  (4596.)   Continnanee  by  one.    The  continuance  of  a  case  by  one 
^^cto!  18S8,  p.  fj{'  several  delendants  indict(;d  jointly  shall   in  no  case  operate  as  a  con- 
tinuance as  to  the  other  defendants  objecting  thereto. 

*See  Constitutixjn  of  18<j8,  Article  II.,  section  3. 
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^4094.  (4507.)  Opprohiouft  tnorfh  may  he  proved  in  defense.  On  tho 
trial  of  any  indictincnt  ibr  an  a.SHaiill,  or  iu\  assault  and  battery,  tin;  de-fbnd- 
ant  may  give  in  evidence  to  the  jury,  any  oj)j)rof>rious  words,  or  abusive ^^^^.^y^  ^20i, 
language  used  by  the  prosecutor  or  person  assaulted  or  bfialeu  ;  and  Hur;li 
Avords  and  language  may  or  may  not  amount  to  a  justification,  accord in;r 
to  tlie  natui'e  and  extent  of  the  battery,  all  of  vvhfch  shall  be  determined 
by  the  jury. 

Opprobious  words  "  defined  :"  41  On.,  427. 

§4G95.  (4598.)  Oath  of  impicd  of  insanUi/.  On  the  trial  of  the  fjucs- 
tion  of  insanity,  arising  after  the  person  sliall  have  been  condemned  to 
die,  provided  for  by  section  4066  of  this  Code,  the  following  oath  shall 
be  administered  to  the  jury,  to-wit:  ''You,  and  each  of  you,  do  solemnly 
sw^ear  (or  affirm)  that  you  will  well  and  truly  try  this  issue  of  insanity 
between  the  State  and  A  B,  now  condemned  to  die,  and  a  true  verdict 
give  according  to  evidence.     So  help  you  God.'^ 

§4696.  (4599.)  In  capital  07^  penitentiary  cases.  On  the  trial  of  all 
cases  where  the  party,  if  found  guilty,  would  ha  subject  to  confinement  in 
the  penitentiary,  or  any  greater  punishment,  it  shall  be  the  duty  of  the 
])residing  Judge  to  have  the  testiniony  given  in  said  ciise  taken  down  ; 
and  in  the  event  of  the  jury  returning  a  verdict  of  guilty,  the  testimony 
shall  be  entered  on  the  minutes  of  the  Court,  or  in  a  book  to  be  kept  for 
that  purpose. 

It  is  the  right  of  either  party  to  have  the  evidence  so  taken  down,  read  over  to  the  witness  for  his 
correction  or  approval  before  he  leaves  the  stand:  12  Ga.,  142;  it  is  the  right  of  the  witness  to  have 
the  samere.'id  to  him,  not  of  defendant's  counsel  that  it  should  be  so  read:  42  Ga.,  10.  "Take  the 
evidence  as  ithas  been  ref«^to  you,  apply  the  law  to  itand  find  your  verdict  accordingly,"  improper 
charge  :  15  Ga.,  476.  It  is  the  duty  of  the  Court  to  haA^e  all  the  evidence  taken  down  :  18  Ga.,  460  ; 
22  Ga.,  212:  (i.  e.  all  the  legal  evidence:  42  Ga.,  10.)  It  is  doubtful  whether  his  failure  to  do  so  is 
good  ground  for  new  trial:  18  Ga.,  460.  The  Court  may  take  down  the  testimony  itself  or  appoint 
another  to  do  it;  when  he  officiates  he  should  make  no  comments  upon  the  testimony  as  taken 
down;  22  Ga.,  212:  28  Ga..  576,  Copy  of— may  be  used  on  application  for  pardon;  24  Ga.,  623;  2-5 
Ga.,  251.  The  rule  fully  stated  ;  25  Ga.,  520.  When  the  jury  ditfer  as  to  what  the  witness  stated  on 
a  material  point  and  he  is  not  on  hand  to  restate,  what  was  taken  down  should  be  read  to  the  jury  : 
26  Ga.,  156.  No  error  for  the  Court  to  allow  the  evidence  to  be  read  over  to  witness  in  the  pres- 
ence of  the  jury,  in  order  to  correct  errors;  27  Ga.,  648:  41  Ga.,  484.  Slight  mistake  in  taking 
down  the  evidence— no  ground  for  a  new  trial — when:  28  Ga.,  576.  It  need  not  be  read  over  to 
medical  witnesses  to  enable  them  to  express  an  opinion:  31  Ga.,  424.  To  allow  the  same  to  be  dis- 
credited by  showing  that  the  penman  performed  the  duty  in  a  bungling  and  unexpert  manner, 
error :  33  Ga.,  303.  The  Judge  himself  may  suggest  corrections  of  what  had  been  sworn  ;  41  Ga., 
48!.  Where  the  Jnidge  instructed  the  clerk  not  to  record  particular  facts;  42  Ga..  10.  The  pre- 
sumption is  that  all  the  legal  evidence  is  taken  down  :  lb.  It  is  not  error  in  the  Court  below  to 
direct  the  testimony  to  be  taken  down  in  a  case  where  the  law  does  not  require  it ;  43  Ga..  o6S.  Xor 
is  it  error  to  rend  over  the  evidence  of  the  witnesses,  on  request  of  the  jury,  as  to  such  facts  in- 
quired of;  43  Ga.,  368. 

§4697.  (4600.)  Form  of  sentence.  In  sentencing  a  person  convicted  of 
an  offense  subjecting  him  to  penitentiary  imprisonment,  the  Judge  shall 
sentence  so  as  to  authorize  his  confinement  and  labor  in  the  penitentiary 
of  this  State,  or  at  such  other  place  or  places  as  the  Governor  of  this 
State  may  direct. 

§4698.  (4601.)  Commutation  for  good  behavior.  The  superintendent 
or  princij)al  keeper  of  the  penitentiary  shall  keep  a  book  in  which  shall 
be  entered  the  names  of  the  convicts  sentenced  for  a  term  of  two  or  more 
years ;  opposite  to  each  name  shall  be  placed  by  the  book-keeper  a  mark 
of  approbation  or  disapprobation,  ac-cording  to  the  conduct  of  each ;  and 
should  it  appear  from  tlws  book  that  the  conduct  of  any  one  is  unexcep- 
tionable, then  such  convict's  time  of  confinement  (except  confinement  for 
life)  shall  be  shortened  two  days  in  each  and  every  month  for  the  time 
they  shall  have  so  served. 

§4699.  (4602.)  Collection  of  costs.  The  costs  of  any  prosecution  shall  ^ot  of  isi6.  c, 
not  be  demanded  of  any  defendant  (except  the  fees  of  his  owni  witnesses)  {l;.^Q^"p  '^""^^o^ 
until  after  conviction  or  escape;  in  either  of  which  cases  judgment  may  Act  of  isiV.c'. 
be  entered  up  for  all  costs  accruing  in  the  committing  or  Superior  Courts,  fsso^'c.  p.'&o. 
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and  bynnvotVuvr  poiuUng-  tho  pvoscviition — on  wliioli  judo-ment  tlic  clerk 
sliall  issue  exetnition  au'ainst  all  the  property  of  the  defendant — and  such 
judLiMnent  sliall  have  a  lien  upon  such  property  from  the  date  of  the 
arrest  of  the  (.lefendant.  In  cases  of  conviction,  the  Court  may  never- 
theless dinx't  the  defendant  to  be  imprisoned  until  all  costs  are  paid. 

Whoro  !\  dofoiid:int  is  oonviotod  and  cash  funds  bolonping  to  him  are  in  the  hands  of  tho 
n^ro^:tin!r  otVu-or.  jiulirniont  should  bo  ontorod  for  c^osts  ncoordiug  to  tho  Acts  of  181*0 and  1S30,  and 
tho  money  applied  to  its  satistaction  :  9  (i;i..  109.  Defendant  not  liable  for  expense  of  sunrd 
around  the  eounty  jail :  //*.  I'r.der  Aet  of  1SU\  the  arrestinp;  otheer  cannot  seize  defendant's 
property  and  hold  the  same  for  the  payment  of  costs,  imless  directed  to  do  so  by  tho  magistrate 
issuin?  the  warrant;  11  Ga..  128.  Lien  of  .iudsinient  for  costs:  13  (lia., 'lOS.  Costs  cannot  be  col- 
lected until  at'ter  conviction  :  33  (xa..  338.  Laws  in  I'orce  at  lime  of  oiVense  regulate  costs  :  34  Ga., 
2m.  When  a  masristrato.  after  a  hearinsj,  orders  a  prisoner  to  bo  committed  or  give  bond.  ot».,  he 
cannot  trive  iudjrment  against  him  for  costs  except  those  of  his  own  witnesses :  40  Ga.,  476.  See, 
also,  McMeekin  rs-.  State,  January  term,  1873. 

§4700.  (4G03.)  Discharge  of  insolvents  by  Ordinary^ s  Court.  If  any 
Act  ofiS4T.  c.  prisoner  in  the  common  jail,  after  the  time  of  his  imprisonment  expires, 
fa)  Act  of  inu,  or  otherwise,  is  detaiued  merely  until  his  costs,  [or  until  fine  and  costs 
^'^"  are  paid,  and  the  Ordinary  is  satisfied  that  he  is  unable  to  pay  the  costs 

and  fine,  or  either  of  them,  said  Ordinary  may  discharge  such  prisoner 
from  further  confinement.]     (a.) 
J4-4-  §4701.  (4604.)  Bail  taken  only  twice.     No  person  shall  give  bail  more 

Act  of  1S32,  c.  than  twice  after  indictment  or  presentment  found  for  the  same  offense. 

§4702.  (4605.)  Proceedings  to  forfeit  recognizances.  Upon  the  failure 
to  appear  of  any  j>rincipal  in  any  bond  or  recognizance  given  by  a  person 
t^m  '^^^'^*  ^'  <^'l^^i'ged  with  a  penal  offense,  or  by  a  })rosecutor  to  prosecute,  or  by  a 
Avitness  to  appear  and  testify,  the  prosecuting  attorney  shall  proceed  to 
forfeit  such  bond  or  recognizance  in  the  manner  heretofore  practiced  in 
this  State. 

§4703.  (4606.)  Judgment  against  hail.     The  clerk  shall  issue  a  scire 
facias  on  all  forfeited  bonds,  recognizances,  or  other  obligati^ons,  return- 
able to  the  next  term  of  such  Court,  against  the  principal  and  his  sure- 
Act  of  issi,  c.  ties,  which  shall  be  served  by  the  sheriff  or  his  deputy,  at  least  twenty 
p.  b62.  days  before  the  return  thereof,  or  if  the  party  resides  out  of  the  county 

§^3417,  4333.  or  State,  scire  facias  may  be  served  by  publication,  as  in  cases  of  scire 
facias  to  revive  judgment.  And  if,  at  such  return  term,  no  sufficient 
cause  be  shown  to  the  contrary,  judgment,  on  motion,  shall  be  entered 
against  such  principal  and  sureties,  or  such  of  them  as  have  been  served. 

Condition  in  bond  to  appear  and  answer,  etc. — when  fulfilled:  2  Kelly,  137;  22  Ga.,  417.  If 
attested  by  one  who  in  not  a'  magistrate:  2  Kelly.  137.  Recognizance  must  sliow  upon  lis  face  the 
oftense  for  which  the  accused  was  arrested  :  2  Kelly,  363;  parol  evidence  inadmissible  to  supply 
defect :  Jh.  Act  of  God  or  operation  of  law  :  2  Kelly,  335;  32  Ga.,  6()3  ;  34  Ga.,  27,  207,  540.  When 
taken  by  sheriff :  4Ga.,  329;  35  Ga.,  180.  Before  bail  can  be  made  liable,  the  record  must  show 
that  the  principal  was  called  and  did  not  appear:  Jh.  Plea  of  sureties;  requisites  of  judgment: 
9  Ga.,  49.  Scire  faciaH  is  amendable  at  the  trial  term  ;  continuance  on  account  of  amendment :  13 
(jra.,  190.  Until  the  moneys  on  forfeited  recognizances  are  collected,  the  Legislature  may  remit 
the  penalties  :  lo  <ia.,  480.  Sci.  Ju.  to  be  issued  !rom  what  county  :  17  Ga.,  437.  Judgment  of  for- 
feiture set  aside  for  surprise,  mistake,  etc. :  17  Ga.,  462;  18  Ga.,  276.  Defendant  need  not  appear 
before  indictment :  18  Ga.,  314  ;  24  Ga.,  420;  26  Ga.,  235.  "Fourth  Monday  in  August  wp.t^"  means 
August  of  following  year :  21  Ga.,  153.  Requisites  of  a  recognizance:  22  Ga.,417;  32  Ga,,  251.  A 
recognizance  to  a  rjpear  to  answer  a  criminal  charge  does  not  bind  the  lands  or  other  property  of 
the  cognizor,  until  the  recognizance  has  been  Ibrfeited  and  reduced  to  judgment:  24  Ga,.,  201. 
]Jeath  of  tbe  principal  after  forfeiture,  but  before  judgment  thereon  exonera.tes  the  sureties;  32 
<ia.,  603.  Con'lition  (hat  a  princifial  shall  attend  at  certain  term,  and  fiom  term  to  term  there- 
after until  dis(;hargcd  by  tlx;  Court  is  good:  35  Ga.,  180.  Sureties  may  plead  i)ardon  of  principal : 
44  Ga.,  379.  Where  the  sureties  on  a  criminal  bond,  which  has  been  escheated,  and  on  which  the 
usual  urA.  fti..  was  issued,  offer,  on  a  motion  to  enter  up  judgment  on  the  bond,  at  the  return  term 
of  the  Kci.  f'l.,  to  prove  the  principal  is  too  sick  to  appear,  they  should  be  fiermitted  to  do  so.  The 
proof  made,  it  would  entitle  them  to  a  continuance  :  45  (jia.,  9.  Where  judgment  has  been  entered 
on  such  bond  at  the  return  term  of  xf.i.  fa.,  and  daring  the  term  and  l)cfore  tlie  juries  were  dis- 
charged, the  sureties  brought  tlieir  \>Y\nc'\\r,\\  into  Court,  surrendered  him  to  the  sherilf,  offered  to 
pay  all  costs  and  excuse  themselves  for  not  bringing  their  principal  sooner,  by  s'.'owing  liis  serious 
illne».«,  and  then  moved  to  vacate  the  judgment,  the  motion  should  have  been  allowed:  45  Ga.,  9. 
See,  al.'jo.  Rule  >i'o.  51. 

§4704.  (4607.)  Surrender  of  bail.  Bail  can  surrender  their  principal 
?4/4'5.  ^Q  ^1^^.  sheriff  in  vacation  as  well  as  in  o])en  Court. 

§4705.  (4608.)  Panishraentfor  minor  offenses.    [All  crimes  designated 
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in  the  Penal  Code  of  tins  Sf^ile,  f)niiI,sliaMe  ))y   fjiie  and  ijn|)ri.-;f>rjinerit, 

or  eitltcr,  .sludl  be  j)(jnis}»al)lo  in  the  rn!uiii(,'r  liereiiiaf'ter  net  forth — that 

^s  to  wiy,  the  ])unishni(!nt  for  any  of  the  aforesaid  eriijie«  liereafler  f^mi- 

initted,  shall  be  a  fine  not  lo  (vx(;c!<jd  one  thousand  (h)llars,  irripriscmmentvi-,'^^;*^^^^'^'' 

3iot  to  cxee(?d  six  montlis,  to  work  in  a  cliain-^an^  on  tlie  j)ubh*e  works, 

not  to  excctxl  twelve  months,  and  any  one;  or  more  of  the'se  ])unlsljnj(,'nts 

way  be  orderwl  in  th(5  dis(;retiori  of  tlie  'lnd<^e.]     (a,j* 
See  Bromlicad  vn.  €hisolm,  July  terra,  1872. 

§4706,  (4609,  4610.)  /^dtlrm/mt  of  criminal  *r(f.Hr's,  [All  ease-s  of  indiet-^^^^j..  ^^^^  ^ 
ments,  or  si)e('Jal  presentments,  slia  11  1x3  submitted  to  an<l  i)assr;d  ui)on  byp.  W4. 
the  jury,  under  the  (ureetion  oi  the  2)r(},siding  Ju(l<^(;,  un](-ss  lliere  is  ap,  4:::^. 
settlement  thereof  between  the  prosecutor  and  defendant,  which  settle- ?;^,.^^^ 
ment  shall  ha  go(Kl  and  valid  only  l)y  the  approval  and  ordei*  of  the 
Court  on  examination  into  the  merits  of  the  e^ise.]     (a,) 

Not  error  for  the  Court  to  refuse  to  allow  offender  to  settle  an  offense  of  the  grade  in  which 
he  is  vested  with  the  discretion  to  allow  the  settlement  or  not:  27  (in..  107.  Unexecuted  agree- 
snent  to  settle — no  bar  to  prosecution;  33  Oa.,  131.  Prosecution  for  obstructinj?  Jcfraj  process  is 
one  of  these  :  41  Ga.,  507.    llog-stealing  cannot  be  settled  under  this  section:  44  (in.,  iiUO. 

§4707.  (4611.)    Excesmve  eosts,  misdemeanor.     Any  officer  of  Court 
knowingly  demanding  as  costs  from  a  defendant,  fees  to  wliich  he  is  not 
entitled,  [and  any  attorney  or  Solicitor  General  who  shall  demand  or  ')^l^^  ^^^'  ^* 
receive  any  fee,  or  costs,  on  any  criminal  case  which  has  not  been  tried  , 

.      «  .  .  ...      (b)  Acta  of  1861 

by  a  petit  jury,  or  otherwise  finally  disposed  of,  shall  be  guilty  of  a  mis-p.  cy. 
demeanor,  and,  on  conviction,  shall  be  punished  as  prescribed  in  section 
4310  of  this  Code.]     (b.) 

§4708.  (4(312.)  Ttoo  returns  of  ''No  bill/'  hm\  Two  returns  of  ^^Xo 
biir'  by  grand  juries,  on  the  same  charge  or  accusation,  shall  be  a  bar 
to  any  future  prosecution  for  the  same  offense,  either  under  the  same  or  p.'^s^ji.  ^^^* 
another  name,  unless  such  returns  have  been  procured  by  the  fraudulent 
conduct  of  the  pereon  charged,  on  proof  of  which,  or  of  newly  discov- 
ered evidence,  the  Judge  may  allow  a  third  bill  to  be  presented,  found 
and  prosecuted. 

§4709.  (4613.)  Insolvent  costs — Jioiv  paid,     Wlien  costs  are  not  recov- 
ered from  the  defendant,  the  same  shall  be  paid  to  the  respective  oflticers 
out  of  money  received   for  fines,  upon  orders  regularly  presented   and 
allowed  and  entered  on  the  minutes  of  the  Court.     [Out  of  all  moneys 
arising  from  fines  imposed,  inflicted  or  collected,  on   forfeited   recogni- 
zances in  the  Superior  Courts  of  this  State,  or  for  a  violation  of  the  penal 
laws  of  this  State,  the  officers  bringing  the  money  into  Court,  shall  have  pp.  25.  "^2^. 
the  money  thus  brought  into  Court  by  them,  first  applied  to  the  extin-  p.'^I^S!  ^A?i  of 
guishment  of  their  insolvent  list  pro  rata,  and  then  the  orders  of  former  ^^^'^'  c.  p.  ^63. 
officers  paid  in  proportion  to  their  claims.]     (a.)     Upon  application  ofH^sso, 
the  Ordinary,  the  grand  jury  may,  at  any  term,  require  an  exhibit  from 
the  Solicitor  General  and  clerk,  showing  the  disposition  of  all  money 
arising  from  fines,  and  the  present  state  of  their  accounts. 

§4710.  (4613.)  Docket,  hoio  called.     The  cases  on  the  criminal  docket 
shall  be  called  in  the  order  in  which  they  stand  on  the  docket,  unless  the 
defendant  be  in  jail,  [or  otherwise  in  the  sound  discretion  of  the  Court,]  •S3fp*;^i4cP^'^"' 
(a)  and  the  State  shall  be  required  in  every  case  to  announce  ready  or  not  ,  ^  ^  ., 

ready  for  trial,  [except  in  those  cases  where  the  dclendant  is  entitled  by  '63,  p.  iss. 
law  to  demand  a  trial,]  (b)  before  the  defendant  shall  be  called  on  to  1^3.531,  ^043. 
make  such  announcement ;  and  in  all  cases  in  wliich  the  defendant  can- 

*The  penalty  of  whipping  is  stricken  from  section  4705,  because  ropeaL\l  bv  Constitution  of 
1868,  Article  I.,  section  22. 
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01  coutcmpts  of  Court,  and  attempts  to  commit  crimes. 

not  noccM'dinc:  to  law  deniaiul  n  trial,  a  eontinuanco  shall   not  be  granted 
to  the  State,  except  upon  a  reasonable  si  lowing  therefor. 

Fonnorly.  tho  dotVnannt  miirht  be  oomnollod  to  announce  lirst  whether  he  was  ready  :  21  Ga., 
2C0.  'J2T ;  iUiil  tho  State  mijrlit  eontinue  witliout  a  showing:  liU  tla.,  2;U.  Act  of  1850  construed  :  ''(> 
(t\..  ;VN.  Money  arisiuif  from  tines  and  fi>r!Viturcs!  in  K.  county  bound  lor  costs  due  in  I'eK. 
county  before  these  counties  wore  divided  :  lb.  Judijmont  in  favor  of  clerk  against  the  line  and 
forfeiture  I'umtr.  3i'  Ga.,  oTS. 

GnNKKAi,  :^OTK.— Penal  hnvs— how  construed  :  3  Kelly,  18  :  20Ga.,  61G;  3"  Ga.,  220  ;  34  Ga.,  455  : 
St.ilUnirs  r*.  State.  January  term,  1873,  Evidence— (oll'or  to  bribe  ji'uard:)  11  Ga.,  123;  (otfers  of 
compromise  :i  14  Ga..  5o;^  4(^  Cia..  52*.> ;  (the  fact  that  a  person  a.ccnsed  of  crime  did  not  liy,  is  but 
an  e>iuivo(.-al  evidence  of  his  innocence  :^  20  (}y..  15fi  ;  (when  an  escape  by  the  prisoner  is  put  in 
eviilenee  by  the  State  to  raise  the  presumption  of  conscious  guilt,  it  is  competent  for  the  prisoner 
to  rebut  it  by  shi-.winsi  that  it  was  attributable  to  the  fear  of  serious  personal  injury  from  the 
friends  of  tho  decesised.  and  not  from  a  consciousness  of  g-uilt:)  25  (ia.,  527;  (the  defendant  cannot 
pive  in  evidence  Ins  own  sayings  as  to  when  a  certain  injury  was  inflicted  upon  him,  and  who 
inflicted  it.  nuido  to  his  physician  tM'O  orthvee  days  after  the  perpetration,  of  the  act  for  wliich  he 
is  indicted :>  45  Ga..  225.  Combination  for  detection  of  otfense:  11  (xa.,  123;  IG  Ga.,  002;  31  Ga.,  20G. 
When  a  party  is  ciuivicted  upon  a  capital  charge,  it  is  i)roper  to  ask  if  he  has  anything  to  say  why 
judgment  of  death  should  not  l)e  pronounced  upon  him  ;  but  in  minor  felonies  the  omission  of 
this  ceremony  will  not  be  sufficient  griumd  for  reversing  the  judgment,  provided  it  appears  that 
the  prisoner  and  iiis  counsel  were  both  in  Court  when  the  sentence  Avas  pronounced,  and  urged 
nothing  in  arrest  of  judgment  or  in  mitigation  of  defendant's  guilt:  11  Ga.,  253.  The  omission  of 
the  Court  to  ask  the  prisoner  if  he  has  anything  to  say  why  sentence  of  death  should  not  be  pro- 
nounced, is  not  such  an  irregularity  as  will  entitle  the  accused  to  a.  new  trial:  28  Ga.,  576.  Merger 
of  oflenses  :  l-'i  Ga..  507.  Notwitlistanding  the_  Court  has  pronounced  its  judgment  in  a  criminal 
ease,  it  is  in  the  power  of  the  Court  to  change  it  before  the  same  has  been  entered  upon  the  min- 
utes, especially  when  tlie  Court  has  been  reijuested  by  the  defendant  to  re-consider  its  sentenco 
with  a  view  to  its  modification  :  28  Ga.,  235.  No  error  in  the  Court  to  refuse  to  charge  tho  jury, 
that  if  they  believed,  from  the  evidence,  that  the  prosecution  was  unfounded,  that  they  should  not 
only  find  tlie  defendant  not  guilty,  but  that  they  should  return  the  prosecution  unfounded  or 
malicious:  30  (xa.,  137.  A  defendant  who  is  complicated  wit:h  others  in  the  commission  of  a  crime, 
m:iy  prove  to  the  arresting  officer  that  he  put  him  upon  the  pursuit  by  way  of  raising  a.  presump- 
tion of  his  own  innoeence:  30  Ga.,  757.  Locaih  paiaitentice :  30  Ga.,  759.  As  to  punishment  of  offenses 
by  municipal  corporations  :  Seenotes  to  section  1672.  Statemay  carry  case  to  Supreme  Court,  when  : 
See  notes  to  section  4251.* 


FOURTEENTH    DIYISION. 

OF  CONTEMPTS  OF  COURT,  AND  ATTEMPTS  TO  COMMIT  CRIMES. 

Skction.  I  Skotion. 

4711.  Contempts  of  Court.  I     4712.  Penalty  for  attempts. 

§4711.  (4614.)  Poicer  of  Courts  in  punisliing  contempts.  The  power 
of  the  several  Courts  of  law  and  equity  in  this  State  to  issue  attachments 
and  inflict  summary  punishments  for  contempts  of  Court^  shall  not  extend 
2?'>46  '5 )  4*^6  ^^^  ^'^y  eases  except  the  misbehavior  of  any  person  or  persons  in  the  pres- 
en(;e  of  tlie  said  Courts,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice,  the  misbehavior  of  any  of  the  officers  of  said  Courts  in 
their  official  transactions,  and  the  disobedience  or  resistance  by  any  offi- 
cer of  said  Courts,  party,  juror,  witness  or  other  person  or  persons,  to 
any  la^\ful  writ,  process,  order,  rule,  decree  or  command  of  the  said 
Courts. 

Proceeding  against  sheriff  for  contempt:  2Kcl]y,  220;6  Ga.,  575.  Officer  acting  under  new 
appointment  not  in  contemi)t  of  the  judgmen^t  of  a  Court  ousting  him  from  office  under  a  former 
appointment:  8  (ia.,  2^0;  attachment  against  officer  continuing  to  exercise  duties  of  office  after 
-ouster:  40(;-i..  164.  Disobedience  to  injunction  :  19Ga.,  527:  36  Ga.,  346;  39  Ga.,  191:  40  (ia.,  356. 
Qne.-tions  of  contempt  are  for  the  Court  treated  with  contempt,  and  its  decision  ought  to  be  final, 
unb.s-  it  -hows  an  ruiormons  abuse  of  dise,r(!tion  :  27  Ga.,  476;  36  (ia,.,  3Ki;  41  Ga.,  466.  Delivery  of 
property  iH  receiver :  ;>.3  (ia.,  271 ;  34  Ga.,  162.  May  issue  in  vacation  :  34  Ga.,  162.  In  some  cases 
thepuni-iiment  of  a  part}'  for  contempt  is  a  remedial  ])roceeding,  to  which  the  opposite  party  is 
entitled,  though  it  may  not  be  necessary  for  the  vindication  of  the  authority  of  the  Court :  3()Ga., 
3^6.  Tiie  order  of  a  Court  requiring  the  delivery  of  money  in  the  I)ands  of  a,  party  not  an  infringe- 
ment of  the  constitutional  inhibition  against  imprisonment  for  debt:  41  Ga.,  466.  See  notes  to 
Hectiori  1734.    Contempts  by  attorneys  :  iSee  Rules  4,8,  9,  11. 

§4712.  (4015.)  Attrmpis  to  commit  crimes — how  punished.  If  any  per- 
son shall  attempt  to  commit  an  offense  prohibited  by  law,  and  in  such 
attempt  shall  do  any  act  toward  the  commission  of  such  ofiense,  but  shall 
fail  in  the  perpetration  thereof,  or  shall  be  prevented  or  intercepted  from 

*The3o  decisions  are  here  coll  icted  in  the  form  of  a  general  note  on  the  Penal  Code,  as  they 
b'ilong  to  uo  par. i.;ular  .ioction. 
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Article  1. — Vroc.c.iAluit:^  nrlor  f.o  HtrcKt 


executlrifr  the  sarac,  sucli  person  ho  odciulin^  hIiuII  be  indicted  for  a  rjiiw- 
d(!me{UH>r,  Jind,  on  eonvletlon  tl)(;r(;of',  shall,  in  eanes  wlxtre  no  provi-ion 
is  otlierwise  rna(hi  in  this  (Jodc,  or  l>y  law,  for  the  pnni.slinienL  oi'  .such 
(ittempt,  l)e  punished  asfblhjws: 

1st.  If  the  intended  qffhi.sc  'would  li/r/ixi  hern  capif/d.  li'  tlie  oflennc 
attempted  to  be  eonirnitted  b(!  sneli  as  is  j)in)isljaf)l<;  by  law  with  df;atlj, 
tlie  person  eonvieted  of  such  attempt  shall  [>e  j)unishe(l  by  imprisonment 
and  labor  in  the  penitentiary  for  any  time  not  less  than  two  years  nor 
more  than  seven  years. 

2d.  If  pcnitetdlary  four  years.  \^  tlie  offense  att^mpt(,'d  to  be  eom- 
mitted  be  punishable  by  law  by  imprisc^nment  and  labfjj'  in  tlie  peniten- 
tiary for  a  time  not  less  than  four  years,  the  person  eomieted  of  such 
attempt  shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary 
for  any  time  not  less  than  one  year  nor  more  than  four  years. 

3d.  If  penitentiary  two  years.  If  the  ofiens.e  attempted  to  be  eom- 
milted  be  such  as  is  punishable  by  law  by  imprisonment  and  labor  in  the 
penitentiary  for  a  time  not  less  than  two  years,  the  person  convicted  (fcf 
such  attempt  shall  be  imprisoned  in  the  penitentiary  at  labor  for  the  term 
of  one  year. 

4th.  If  penitentiary  one  year.     If  the  offense  attempted  to  he  com- 
mitted  be  pnnishable  by  law  by  imprisonment  and  labor  in  the  peni- 
tentiary for  a  time  not  exceeding  one  year,  the  person  convicted  of  such  fa)  Acts  ofi  865- 
attempt  shall  be  punished  [as  prescribed  in  section  4310  of  this  Code.]  fa.)    ^'^' 

5th.  If  fine  fifty  dollar  s,  imprisonment  in  jail  or  both.     If  the  oifense 
attempted  to  be  committed  be  punishable  by  law  by  fine  not  exceeding 
five  hundred  dollars,  or  imprisonment  in  the  common  jail   or  both,  the  <atAc  =r,n365- 
person  convicted  of  such  attempt  shall  be  punished  [as  prescribed  in  sec-     '  ^'' 
tion  4310  of  this  Code.]     (a.) 


FIFTEENTH  DIVISION. 

PROCEEDINGS  IN  PRELIMINARY  COURTS. 


Article  1.- 
Article  2.- 
Article  3.- 
Article  4.- 
Article  5.- 


-Proceedings  Prior  to  A7Test. 

-Of  Arrest  and  its  Consequences. 

■Of  Courts  of  Inquiry^   Commitment  and  Bail. 

■Of  Warrants  for   Good  BelwA'ior,  etc. 

■Of  Search   Warrants. 


Article  6. — Of  Proceedings  in  Cases  of  Bastardy, 


ARTICLE  I. 


proceedings  prior  to  arrest. 


Skctiox. 

4713.  Who  may  i?sue  warrants. 

4714.  Contents  of  iiffiiiavit and  warrant. 

4715.  Form  of  atticbivit. 

4716.  Form  of  warrant. 

4717.  Special  warrant  prohibited. 


Section.^ 
4718.  Of  selection  of  Judge  to  try  eanse. 
4710.  Offieer  may  require  bond. 
472U.  Warrants  may  issue  in  any  county. 
4721.  Ottieer  may  follow  accused. 


§4713.  (4616.)    Who  may  issue  icarrants.     Any  Judge  of  a  Superior 
or  City  Court,  any  Judge  of  the  County  Court,  or  Justice  of  the  Peace, 
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irocoeuinKs  vviov  lo  arreist. 

or  any  oorporation  offieer  clothed  by  law  with  the  powers  of  a  Justice  o* 
the  Peace,  may  issue  his  warrant  for  the  arrest  of  aiiy  otfender  against 
tlie  penal  laws  of  this  State,  based  either  ou  his  own  knowledge  or  the 
iufi>rniatiou  of  others,  given  to  him  under  oath. 

§4714.  (461 7.)  Contents  of  affidamt  and  icarrant.  [Any  affidavit  n^ade, 
or  warrant  issued  for  the  arrest  of  any  offender  against  the  penal  laws  of 
this  State,  sliall  state,  as  nearly  as  practicable,  the  following  facts,  to-wit : 
(a)AotsofiS(5o-The  otlense,  the  county  in  which  the  same  was  committed,  and  the  time 
*^p.2S5.  when  committed  ;  and  when  the  offense  charged  is  larceny,  the  ownership 
oi  the  ]")roperty  alleged  to  have  been  stolen,  or  the  person  from  whose 
]->ossession  it  was  taken,  shall,  as  far  as  practicable,  be  stated  in  the  affi- 
davit and  warrant.]     (a.) 

A  warrnnt  to  arix-^t  a  ]iori=on  ncciisod  of  crime,  hpfore  the  indictment,  must  specify  the  offense 
and  the  autliority  under  which  it  is  issued — the  person  who  is  to  execute  it,  and  the  person  to  be 
arrested,  and  the  warrant  of  coininitment  must  describe  the  offense  phiinly  and  fully,  and  the 
time  and  phice  of  its  commission:  9  Ga.,  73.    See,  also,  17  Ga.,  194. 

§4715.  (4618.)  Form  of  affidavit.  [An  affidavit  substantially  comply- 
ing with  the  following  form  shall  in  all  cases  be  deemed  sufficient: 

Georgia,  County: 

Personally  came  A  B,  who,  on  oath,  saith  that,  to  the  best  of  his 

knowledge  and  belief,  C  D  did,  on  the  day  of  ,  in  the  year 

,  in  the  county  aforesaid,  commit  the  offense  of  ;  and  this 

deponent  makes  this  affidavit  that  a  warrant  may  issue  for  his  arrest. 

AB. 

raK\ct5ofiS65-      Sworn  to  and  subscribed  before  me  this  the  day  of  ,  18... 

''•^■'^-  ■...,  J.  p.]  (a.) 

§4716.  (4610.)  Form  of  ivarrant.  [The  following  form  may  be  used 
for  a  warrant,  a  substantial  compliance  with  which  shall  be  deemed  suffi- 
cient : 

Georgia, County: 

To  any  sheriff,  deputy  sheriff,  coroner,  constahle,  or  marshal  of  said  State — greeting  : 

A  B  makes  oath  before  me  that  on  the  day  of  —  .,  in  the  year 

,  in  the  county  aforesaid,  C  D  did  commit  the  offense  of 

Y<ju  are  therefore  commanded  to  arrest  the  body  of  the  said  C  D,  and 
bring  him  before  me,  or  some  other  judicial  officer  of  this  State,  to  be 
(a.  A  ts of  1865-^-^^^^^  ^\\t\\  as  the  law  directs.     You  will  also  levy  on  a  sufficiency  of  the 
'06.  p.  2.i.:.        property  of  said  C  D  to  pay  the  costs,  in  the  event  of  his  final  convic- 
tion.    Herein  fail  not.  ,  J.  P.]  (a.) 

§4717.  (4620.)  Sprolal  warrant.  'No  judicial  officer,  except  a  Judge 
of  the  Sup(3rior  Court,  shall  issue  a  special  warrant  returnable  only  before 
himself;  nor  shall  any  Judge  issue  such  warrant  out  of  his  own  judicial 
circuit.  In  sui.'h  cases,  the  warrant,  though  special,  shall  be  treated  as  a 
general  warrant. 

§4718.  (4621.)  Of  selection  of  Judge  to  try  the  cause.  The  arresting 
Dffir'cr  shall  (%arry  the  ]:>risoner  before  the  most  convenient  and  accessible 
«  jndicial  officer  authorized  to  hear  the  cause,  unless  the  prisoner  shall 
desire  otherwise,  in  Avhich  case,  if  there  be  no  suspicion  of  improper 
motive,  the  arresting  offie^er  shall  carry  him  before  some  other  judicial 
officer.  Bnt  in  no  case  has  a  prisoner  the  right  to  select  the  Justice 
bef  )re  whom  he  shall  be  tried. 

§4710.  (4622.)   Officer  may  require  bond  to  prosecute.     The  officer  issu- 
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Article  2.— ()f  arrest  and  it«  conHoqoeneef, 


ing  a  warrant  u[)()ii  any  RuffKMent  grounds  of  suspicion,  may  rc/julro  tljo 
applicant  first  to  file  a  l)ou(l  with  siidicicnt  sureties  to  ])roseeute  the  suit 
iu  the  event  of  a  coniniittal. 

§4720.  (4623.)  Jkiddng  wari'ants  in  another  county,     A  warrant  may 
be  issued  in  any  county,  though  the  crime  was  committed  in  anoth(;r ; 'Jj  p^*;^,'' 
and  a  warrant  once  issued,  may  be  executed  in   any  county,  [without 
being  backed  or  indorsed  by  any  judicial  ollicer,  upon  its  being  carried 
from  one  county  to  another.]     (a.) 

§4721.  (4624.)  Sheriff'^  eto.^  may  make  arrest  in  any  county.  [It  shall 
be  lawful  for  any  sheriif,  constable,  or  other  arresting  oflic(;r  of  this  State, 
to  arrest  any  person  charged  with  crime  under  a  warrant  issued  by  any 
judicial  officer  of  the  State,  in  any  county  of  the  State,  without  regard 
to  the  residence  of  said  arresting  officer;  and  it  is  hereby  made  the  duty 't>J^  ^'^"J^^  ''^'' 
of  such  arresting  officer  to  carry  said  accused,  with  the  warrant  under 
which  he  was  arrested,  to  the  county  in  which  the  offense  is  alleged  to 
have  been  committed,  for  examination  before  any  judicial  officer  of  said 
county.]     (a.) 


ARTICLE  II. 


OF   AEREST  AND   ITS   CONSEQUENCES. 


Section. 

4722.  Arrest — posse  to  assist. 

4723.  Arrest — without  warrant. 

4724.  Arrest — by  private  person. 

4725.  Duty  of  person  arresting. 


Section. 

4726.  Of  officer  arresting. 

4727.  Bench  warrant. 

4728.  What  constitutes  an  arrest. 

4729.  Breaking  open  doors. 


§4722.  (4625.)  Arrest  and  posse.  Every  officer  is  bound  to  execute 
the  penal  warrants  placed  in  his  hands,  and  to  that  end  he  may  summon 
to  his  assistance,  either  in  writing  or  verbally,  any  of  the  citizens  of  the 
neighborhood  or  county.  As  the  posse  of  such  officer,  their  acts  shall  be 
subject  to  the  same  protection  and  consequences  as  official  acts. 

§4723.  (4626.)  Arrest  without  warrant.  An  arrest  may  be  made  for 
a  crime,  by  an  officer,  either  under  a  warrant  or  w^ithout  a  warrant,  if  the 
offense  is  committed  in  his  presence,  or  the  offender  is  endeavoring  to 
escape,  or  for  other  cause  there  is  likely  to  be  a  failure  of  justice  for 
want  of  an  officer  to  issue  a  warrant. 

An  officer  is  not  necessarily  a  trespasser  in  making  an  arrest  on  probable  ground  of  suspicion, 
and  without  a  warrant :  30  Ga.,  426. 

§4724.  (4627.)  By  private  person.  A  private  person  may  arrest  an 
offender,  if  the  offense  is  committed  in  his  presence  or  within  his  imme- 
diate knowledge;  and  if  the  offense  is  a  felony,  and  the  offender  is 
escaping,- or  attempting  to  escape,  a  private  person  may  arrest  him  upon 
reasonable  and  probable  grounds  of  suspicion. 

Arrest  by  private  person:  12  Ga.,  293. 

§4725.  (4628.)  Duty  of  person  arresting.  In  every  case  of  an  arrest 
without  warrant,  the  person  arresting  shall,  without  delay,  convey  the 
offender  before  the  most  convenient  officer  authorized  to  receive  an  affida- 
vit and  issue  a  warrant.  And  no  such  imprisonment  shall  be  legal 
beyond  a  reasonable  time  allowed  for  this  purpose. 

Johnson  vs.  Americus,  July  term,  1872. 

§4726.  (4629.)  Of  officer  arresting.  Every  officer  arresting  under  a 
warrant  shall  exercise  reasonable  diligence  in  bringing  the  person  arrested 
before  the  person  authorized  to  examine,  commit,  or  receive  bail. 


SoQ 
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Article  8.— Of  Courts  of  inquiiy. 


54727.  (4G30.)  Bench  warrant.  A  bench  warrant  is  one  issned  by  a 
Judge  tor  the  arrest  of  one  accused  of  a  crime  by  a  grand  jury.  Every 
officer  is  bound  to  execute  it  within  his  bailiwick,  and  every  person  so 
arresteil  nuist  be  committed  to  jail  until  bail  is  tendered;  in  which  c^se, 
anv  judicial  oihccr,  or  the  sherilf  of  the  county  where  the  accusation  was 
found,  may  rcveive  the  bail,  and,  to  this  end,  may  fix  the  amount  of  the 
bond  and  approve  the  sureties. 

A  bench  wnrrant  and  a  warrant  of  commitment,  after  indictment  are  sufficient  if  they  rocito 
the  fact  of  indictment,  and  dcsci-ibo  the  otTense  generally  :  9  Ga.,  73. 

§4728.  (4631.)  What  constitutes  an  arrest.  An  actual  touching  with 
the  hand  is  not  essential  to  constitute  a  valid  arrest.  If  the  defendant 
voluntarily  submits  to  be  considered  under  arrest,  or  yields  on  conditon 
of  being  allowed  his  freedom  of  locomotion  under  the  discretion  of  the 
officer,  the  arrest  is  complete. 

AVhat  constitutes  an  arrest :  20  Ga.,  369. 

§4729.  (4632.)  Breahlng  open  doors.  In  order  to  arrest  under  a  war- 
rant charging  a  crime,  the  officer  may  break  open  the  door  of  any  house 
where  the  offender  is  concealed. 

Gexeral  Note— Homicide  of  officer  making:  arrest :  17  Ga.,  194;  18  Ga.,  3^3:  30  Ga.,  42G.  A 
policeman  or  watchman  under  city  ordinance  is  as  much  under  protection  of  law  in  making  an 
arrest  as  a  sheritf,  etc. :  3U  Ga.,  426. 


ARTICLE  III. 


OF   COURTS   OF   IXQUIRY. 


SBCtrioy. 

4730.  Who  may  hold. 

4731.  Other  associates. 

4732.  Time  granted  parties. 

4733.  Evidence. 

4734.  A  l)stract  of  evidence. 

4735.  Witnesses  may  be  recognized. 
4730.  Binding  over  witnesses. 

4737.  Xames  of  witnesses  on  warrant. 

4738.  Rule  of  decision. 

4739.  Commitment. 


Section. 

4740.  Prisoner  sent  to  adjoining  county. 

4741.  Payment  of  jail  fees. 

4742.  Bail. 

4743.  Waiving  trial. 

4744.  May  be  committed  for  different  offense. 

4745.  Disposition  of  papers. 

4746.  Bail  surrendering  principal. 

4747.  Bail  allowed,  how  often. 

4748.  Informality  no  ground  of  discharge. 


§4730.  (4633.)  Who  may  hold  Court  of  inquii^y.  Any  Judge  of  the 
Superior  or  County  Court,  or  elustice  of  the  Peace,  or  city  or  town  offi- 
cer, who  may  be  ex  officio  Justice  of  the  Peace,  may  hold  a  Court  of 
inquiry  to  examine  into  any  accusation  against  any  person  legally  arrested 
and  brought  before  him.  The  time  and  place  of  such  inquiry  shall  be 
determined  by  him. 

§4731.  (4G34.)  Other  associates.  The  officer  before  whom  the  accused 
is  brought  may  associate  with  him,  in  the  investigation,  one  or  more  Jus- 
tices; in  which  event,  a  majority  shall  decide  all  questions.  If  there  are 
only  two  presiding,  the  original  Justice  shall  determine  all  the  questions 
whore  the  Court  is  not  agreed. 

§4732.  (4035.)  I'inne  granted  parties.  A  reasonable  time  shall  be  given 
to  the  defendant  or  prosecutor  for  the  preparation  of  his  case,  and  in  no 
event  shall  the  defendant  be  forced  to  trial  without  the  aid  of  counsel,  if 
there  be  a  reasonable  probability  of  his  scxniring  counsel  without  too  great 
delay.  [And  where  the  cause  is  postponed  to  a  future  day  at  the  instance 
of  either  party,  or  by  the  Court,  it  shall  not  be  necessary  to  commit  the 
defendant  to  jail  pending  the  hearing;  but  he  shall  have  the  right  to  give 


PAllT  IV.— Tin  A']  I.— DJV^ISIOX  XV^  8.07 


Of  (U)\irtn  of  Inquiry. 

bail  for  ai)|K'aranc(!  at  llio  hoannis:  bcfon;  naid  C'oui-t  of  iriniiiry:    /Vo-,  .  .  ,    ..^ 
vidcd  tlu!  olTcnsc;  is  hailiibH;  under  trie;  auuior-ily  or  saia  (^ourt.J     (a.;         v;.  j'.  :^y5. 

§47:>'5.  (4f)oG.)  Evi/lc/ncc.  T\\(t  Omrt  shall  l)(;ar  all  l(!;ral  ovidoiifr^hiib- 
mitted  by  eitlier  party,  and  sll^dl  always  pcrjiiit  llio  d(,'f"(;ndant  to  make 
his  own  stat(Mnent  of  tl»(!  transaction  (not  nnd(T  oafli,j  if  he  desires  to  do 
HO.  Tlie  wei<>^ht  to  Ix;  ^iv(!n  to  sueh  stat(;rnenf  sludl  he  ciitire-!y  in  the 
discretion  and  sound  judf^nnent  of  the  Court.  Whejievor  sueh  statement 
is  made,  it  shall  be  the  (bity  of  i\ui  Court  to  red  nee  it  to  writin^r,  and 
return  it  with  the  other  papers  to  the  proper  Court,  in  the  event  of  a 
commitment. 

It  is  not  a  ground  for  a  now  tri;il  in  a  ciirnin!il  o.iso  that  the  Ju'Iko  iidrnittcd  as  evidence  before 
the  jary  th(^  written  rei>ort  of  fi,  i)hoti()f^riipher  of  the.  f)risonor's  slaterncjnt  before  the  muKi-'trHtefl, 
}it  the  smninary  he;irinj?  previous  to  comrnitnient,  tlie  report  beinj?  sworn  by  the  phonoK^rapher  to 
be  true,  jind  the  prisoner  hiivinj?  full  opportunity  to  (\\aMrme  him  thereto  before  the  jury  :  it  fur- 
ther appearing  tiiat  the  statement  wjis  very  imniaterifil.  iind  tinit  it  took  the  prifioner  four  hours 
to  make  it:  45  (ia.,  58.    Papers  to  bo  returned,  when  :  see  Rule  No.  40. 

§4734.  (4637.)  Abstract  of  evidence.  If  the  charge  be  of  a  felony,  tlie 
Court  shall  cause  an  abstract  of  all  the  evidence  to  be  made  and  returned 
as  above. 

§4735.  (4038.)  Binding  over  witnesses.  In  the  event  of  a  commit- 
ment, the  Court,  in  its  discretion,  may  require  the  witnesses  in  behalf  of 
the  State  or  others  to  give  suitable  bonds  for  their  apj)earance  at  Court, 
with  or  without  sureties,  as  the  circumstances  seem  to  demand. 

§4736.  (4639.)  Attendance  of  witnesses.  A  Court  of  inquiry  shall 
have  power  to  compel  the  attendance  of  all  witnesses  resident  within  the 
county,  after  notice  of  twenty-four  hours,  and  to  this  end  may  order  their 
arrest. 

§4737.  Names  of  witnesses  to  he  indorsed  on  warrants.    [Whenever  any 
Justice  of  the  Peace  or  other  judicial  officer  sitting  as  a  Court  of  inquiry 
shall  bind  over  any  defendant  to  appear  at  the  Superior  Court  to  answer  r^)  ^ct  of  I9th 
any  charge,  it  shall  be  the  duty  of  such  officer,  sitting  as  a  Court  of^^*^-^^"^* 
inquiry,  then  and  there  to  indorse  on  the  warrants,  the  names  of  each 
witnss  for  the  State.]     (a.) 

§4738.  (4640.)  Ride  of  decision.  The  duty  of  the  Court  of  inquiry  is 
simply  to  determine  whether  there  is  sufficient  reason  to  suspect  the  guilt 
of  the  accused,  to  require  him  to  appear  and  answer  before  the  Court 
competent  to  try  him,  and,  whenever  such  probable  cause  exists,  it  is  the 
duty  of  the  Court  to  commit. 

,  §4739.  (4641.)   Commitment.  ^The  follow^ing  form,  or  one  in  substance 
the  same,  shall  be  deemed  a  sufficient  commitment; 

Georgia, County. 

A  B  having  been  arrested  on  a  warrant  for  the  offense  of ,  and 

brought  before  me,  after  hearing  evidence,  it  is  ordered  that  he  be  com- 
mitted for  trial  for  the  offense  of And  the  jailor  of  said  county, 

(or  any  other  county,  if  necessary,)  is  required  to  receive  and  safely  keep 
him  until  discharged  by  due  process  of  law.  AVitness  my  hand  and  seal, 
this  day  of ,18...  ,  J.  P.  [seal.] 

§4740.  (4642.)  County  sending  prisoner  to  Jail  in  adjoining  conntif  lia- 
ble for  fees.  [When  there  is  no  secure  jail  in  any  county  in  this  State, 
any  person  committing  an  offense  in  said  county,  shall  be  sent  to  jail  in 
the  nearest  county  having  a  secure  jail;  the  county  where  the  offense  is 
committed  shall  be  primarily  liable  for  jail  fees  and  costs,  and  the  county 
60  primarily  liable  shall  pay  said  jail  fees  and  costs  monthly  in  advance, 
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Of  Courts  ot  inquiry. 

(MAct^ofiSoi-'^'^'^^  ^''^^^'  ^^^^'  ]nirpose  of  raisino*  tuiuls  to  pay  the  same,  the  Orclinaiy  may 
^•>. r.w.  low  aiul  eolKvt  an  acUlituHial  tax.]     (b.) 

H~-1L  {4{jVo.)  Jailor  ))of  boui}(I  to  receive  prisoner^  when.     [No  jailor 

(b^\ot5ons<>5-^^^^^^l  ^^•^^  boun-vl  to  reeeive  a  prisoner  from  another  eounty,  until  the  jail 

'W,  p.40.         f^^,^  .^,^j  costs  are  jirovicled  for  as  set  forth  in  the  preceding  section.]   (b.) 

§4742.  (4(344.)   Bail.     If  bail  is  tendered  and  accepted,  no  regular 

commitment  need  be  entered,  but  a  simple  memorandum  of  the  fact  of 

bail  being  taken.    A  reasonabk^  o|)portnnity  shall  be  allowed  the  accused 

to  giye  bail,  and  eyen  after  commitment  and  imprisonment,  the  commit- 

tino"  Court  may  order  the  prisoner  brought  before  him  or  them,  to  receive 

bail. 

§4743.  (4G45.)  Waivinr/  fried.  If  the  party  waives  a  hearing  and  ten- 
ders bail,  a  memorandum  of  these  facts  shall  be  entered  on  the  warrant; 
and  this  may  be  done  by  the  party  charged  before  arrest,  and  when  done, 
shall  operate  as  a  supersedeas. 

§4744.  (4646.)  Committing  for  different  offense,  A  Court  of  inquiry 
may  commit  for  a  ditferent  oifense  than  that  stated  in  the  warrant,  if  the 
evidence  requires  it. 

§4745.  (4647.)  Disposition  of  papers.  The  commitment  shall  be  deliv- 
ered to  the  officer  in  whose  charge  the  prisoner  is  placed,  to  be  delivered 
with  the  prisoner  to  the  jailor,  and  a  memorandum  of  the  fact  entered  on 
the  warrant.  The  warrant  and  all  the  other  papers  shall  be  forwarded  to 
the  clerk  of  the  Superior  Court,  or  other  Court  having  jurisdiction  of  the 
crime,  to  be  delivered  to  the  Solicitor  or  Attorney  General. 

Paper?  to  be  forwarded,  when :   See  Eule  No.  40. 

§4746.  (4648.)  Bail  surrendering  princijped.    Bail  may  surrender  their 
principal  in  vacation  to  the  sheriff,  or  in  open  Court,  in  discharge  of  them- 
selves from  liability,  and  such  privilege  shall  continue  to  the  day  of  the 
term,  without  liability  for  costs  for  a  forfeiture  of  the  bond.     After  for- 
e4(0i.  feiture,  and  before  final  judgment,  the  bail  may,  at  any  time,  surrender 

their  principal,  upon  payment  of  all  costs  accruing  up  to  that  time.  The 
death  of  the  principal  at  any  time  before  final  judgment  shall  be  equiva- 
lent to  a  surrender. 

"After  forfeiture,"  etc.:  17  Gn.,  464.    "Death:"  32  Ga.,  663. 

§4747.  (4649.)   Bail  hut  once.     JSTo  person  shall  give  bail  but  once 
before  indictment  found,  nor  more  than  twice  afterwards,  before  trial. 
24701.  Ca])ital  offenses  are  bailable  onl};^  before  a  Judge  of  the  Superior  Court, 

and  is,  in  every  case,  a  matter  of  sound  discretion.  All  other  cases  are  bail- 
able by  the  committing  Court.    Excessive  bail  shall  never  be  demanded. 

Power  of  the  Superior  Court  to  grant  bail:  24  Ga.,  391.    Is  in  the  discretion  of  the  Judge:  Ih.,' 
.  33  Ga.,  192. 

§4748.  (4650.)  Informality  no  ground  of  discharge.    No  prisoner  shall 
224023,  4025.      he  discharged  on  a  writ  of  habeas  corpus  because  of  informality  in  the 
commitment,  or  of  the  proceedings  prior  thereto,  provided  the  foregoing 
provisions  of  this  Division  have  been  substantially  complied  with. 

Gknf.rai,  Xf)TP;.— Tf  at  the  time  a  Justice  of  the  Peace  admits  an  assailant  to  bail,  the  assailed 
party  in  still  alive,  and  the  .Justice  believing  the  offense  not  to  amount  to  more  than  an  assault 
and  battery,  admits  the  offerxler  t(»  bail,  tlic  recognizance  is  not  void,  although  the  assailed  party 
may  afterwards  die  of  the  wounds  inllictcMl  by  the  assailant:  22  Ga.,  418.  The  jurisdiction  of  a 
Ju-itiee  is  to  be  determined  by  what  is  th(!  state  of  things  when  he  actft—noi  by  what  is  their  state 
afterwards:  22  Ga.,  42.5.  It  is  an  abuse  of  the  discretion  given  by  the  Act  of  1811,  giving  Justices 
of  the  Peace,  in  cases  where  a  person  is  discha,rged  by  them  for  want  of  sulficient  cause  of  commit- 
ment, a  discretion  to  award  costs  against  the  prosecutor  or  against  the  accused,  to  award  costs 
against  the  accused  in  a  case  where  there  is  no  evidence  against  him  :  28  Ga.,  462.  The  judgment 
of  a  c'-mmitfing  Court,  that  the  defendant  he  committed  or  give  bond,  etc..  cannot  be  corrected  by 
the  Superior  Court  by  cfirHornri :  40  (hi.,  476.  Wlien  a,  magistrate,  after  a  hearing,  orders  a  pris- 
oner under  arrest  to  be  committed,  or  give  bond  to  ar'pear  at  the  Sur)erior  Court  to  answer,  it  is 
illegal  for  the  magistrate  to  give  judgment  against  the  prisoner  for  costs  other  than  the  costs  of  hia 
own  witnesses,  and  such  illegality  may  be  corrected  by  oertiorori:  ih. 
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Article  4.— <)t  warmnts  for  (?ood  behavior,  anr!  to  kftftv  the  pf;n.(:*i. 


ARTICLK    IV. 


OF   WARRANTS  FOR  G(XJD    BEIIAVIOII,    AM)    'lO    Kl'J'A'   'JilE    PEACE. 


Skction. 
474'J.  .]}on(l  for  good   behavior. 
47r.().  Suil,  i'or  I)i'(^iicli. 
47r)l.  Extended  IVoiri  terrn  to  term. 
4752.  Bond  to  keel)  the  i>eaee. 


47').''..  Hrojieh  of  tlie  bond. 
47;")].  When  r(;vol<ed. 
47r)5.  Kx lending?  tiie  bond. 
475G.  Wile  may  re'iuire  it. 


§4749.  (4051.)  J)07id for  r/ood  behavior.  Any  of  IIk;  jiidi^Mal  ofnconi 
before  named  may,  upon  the  information  of  others  under  oafli,  or  on 
his  own  motion,  issue  liis  warrant  against  any  person  in  th(i  county, 
whose  conduct  is  such  as  to  justify  tlie  belief  that  the  safety  of  any  one 
or  more  of  the  citizens  of  the  county,  or  the  pcjace  or  the  |)roperty  of  the 
same  is  in  danger  of  being  injured  or  disturbed  thereby  ;  and  upon  the 
return  of  such  warrant  the  Court,  in  its  discretion,  may  requiie  from 
such  person  a  bond  with  sureties  for  his  good  behavior,  until  the  next 
term  of  the  Superior  Court  of  the  county. 

§4750.  (4652.)  Suit  for  breach.  For  a  violation  of  such  bond,  suit 
may  be  brought  at  the  instance  of  any  citizen  of  the  county,  and  one- 
half  of  the  recovery  shall  be  paid  to  the  informer,  and  the  other  half  be 
added  to  the  educational  fund  of  the  county. 

§4751.  (4653.)  ExteAided  from  term  to  term.  Such  bond  for  good 
beliavior  may  be  extended  from  term  to  term,  by  the  Superior  Court,  in 
its  discretion,  the  sureties,  like  other  bail,  having  the  privilege  of  sur- 
rendering their  principal.  If  not  extended,  it  expires  with  the  session  of 
such  Court. 

§4752.  (4654.)  Bond  to  keep  the  peace.  Upon  the  information  of  any 
person  under  oath,  that  he  is  in  fear  of  bodily  harm  to  himself  or  his 
family  from  another,  or  of  violent  injury  to  his  property,  any  of  the 
judicial  officers  before  named,  may  issue  his  warrant  against  such  other 
person,  requiring  his  arrest;  and  if,  upon  the  return  thereof,  the  Court p 
is  satisfied,  upon  hearing  the  evidence  of  both  parties,  that  probable  cause 
for  such  fear  exists,  he  may  require  the  accused  to  give  bond,  with  good 
security,  to  keep  the  peace,  as  against  the  person,  family  and  property  of 
the  affiant ;  and,  on  failure  to  give  the  bond,  shall  commit  him  to  jail. 

The  Court  mny  discharge  the  defendant,  if  the  evidence  beinsutRcient  to  require  the  ariving  of 
a  bond  :  27  Ga..  483;  niaj'  refuse  to  discharge  him  without  the  payment  of  costs,  if,  in  his  opinion 
there  was  foundation  for  the  proceeding  :  -/<!>. 

§4753.  (4655.)  Breach  of  the  bond.  Actual  violence,  or  a  menace  of 
violence,  or  any  other  act  intended  and  calculated  to  excite  alarm,  or  to 
provoke  a  breach  of  the  peace,  shall  be  a  violation  of  such  bond  ;  and  for 
every  such  act,  the  party  at  whose  instance  it  shall  be  required  shall  have 
a  right  of  action. 

§4754.  (4656.)  When  provoked.  If  the  party  requiring  the  bond,  by 
his  own  conduct,  provokes  a  violation  by  the  other,  no  recovery  shall  be 
had. 

§4755.  (4657.)  Extending  the  bond.  The  Superior  Court  may,  at  any 
time,  discharge  the  bond,  unless  there  be  a  motion  to  extend  it,  accom- 
panied by  evidence  to  satisfy  the  Court  of  the  necessity  of  such  exten- 
sion. 

§4756.  (4658.)    Wife  may  require  it.     A  wife  may  require  a  bond  to  ; 
keep  the  peace,  or  for  good  behavior,  against  her  husband. 


Act  of  1S.50,  c. 
SG5. 


So8 
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/earch  vrtirrants. — Article  6. — Of  proceedinicrs  in  oases  of  bastnrdy. 

ARTICLE  Y. 

OF   SEARCH   WARRANTS. 


UMi  issued. 
,■>«■  ox  oca  tod. 
47o9.  VTOods.  if  found. 


SKOTTOy. 

4700.  Forcible  tMlcinar  of  c:oods. 
47(31.  Binding  over  oiroudor. 


§4757.  (4059.)  When  isi^ued,  A  warrant  to  search  the  house  or  prop- 
erty of  another  must  issue  only  upon  probable  cause,  supported  by  oath, 
and  particuhirly  describing  the  place  to  be  searched,  and  the  person  or 
thing  to  be  seized. 

Action  for  procurinir  issue  of— upon  insufficient  evidence:  13  Ga.,  260. 

§4758.  (4GG0.)  How  executed.  The  officer  executing  such  a  warrant 
may  break  the  door  of  the  house  or  room  specified  in  the  wai'rant.  The 
warrant  is  his  justification.  If  it  was  taken  without  prol)abie  cause,  the 
breaking  and  search  is  a  trespass  on  the  part  of  the  applicant  therefor. 

§4750.  (46G1.)  Goods,  if  found.  If  the  goods  are  found,  the  officer 
shall  seize  and  bring  them  before  the  Court,  who  may  hear  evidence  as 
ta  ownership  and  possession,  and  grant  possession  to  the  owner  from 
whom  the  same  have  been  feloniously  taken. 

§4760.  (4662.)  Forcible  taking  of  goods.  The  forcible  taking  of  goods, 
if  not  done  with  criminal  intent,  is  not  probable  cause  for  a  search  war- 
rant. 

§4761.  (4663.)  Binding  over  offender.  Upon  the  hearing,  the  Court 
may  recpiire  the  person  in  whose  possession  the  goods  are  found  to  give 
bond  for  his  a])pearance,  to  answer  either  charge  for  larceny,  or  receiving 
stolen  goods,  as  the  facts  may  be. 


ARTICLE  YI.   . 


OF   PROCEEDINGS   IN   CASES   OF   BASTARDY. 


Act  of  1703,  C. 
p.  148. 


Se<"tiox. 

4762.  Proceedings  against  parents. 

4763.  Commitment  of  mother. 


Skctiok. 

4764.  Suit  on  bond. 

4765.  Deposit  of  bond. 


§4762.  (4664.)  Proceedings  against  the  mother ^^against  the  father. 
Any  Justice  of  the  Peace,  in  any  county  within  this  State,  who,  of  his 
own  knowledge,  or  on  information  to  him  on  oath,  made  of  any  free 
white  Avoman  having  a  bastard  child,  or  being  pregnant  with  one,  which 
it  is  probable  will  become  chargeable  to  the  county,  he  may  thereupon 
cause  a  warrant,  under  his  hand  and  seal,  directed  to  the  sheriff  or  any 
constable  of  said  county  where  the  case  may  arise,  and  oblige  the  offender 
to  be  brought  before  him,  to  give  security  to  the  Ordinary  of  the  county, 
in  the  sum  of  seven  hundred  and  fifty  dollars,  for  the  support  and  educa- 
tion of  such  cliild  till  the  age  of  fourteen  years,  or  to  discover,  on  oath, 
the  father  of  such  bastard  child;  which  being  done,  the  said  Justice  shall 
issue  his  warrant,  in  like  manner,  to  bring  before  him  the  person  sworn 
to  be  the  father  of  such  child  so  born,  or  to  be  born,  who,  on  refusing  to 
give  security  for  the  maintenance  and  education  of  such  child  until  it 
arrives  at  the  age  of  fourteen  years,  and  also  the  expense  of  lying-in  with 
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such  child  or  ohildrcrij  bonnlln;.';,  i)nr«Ing,  Jinr]  maintcnjincc  wIjIIc  tlin 
mother  of  Huoh  r^liild  is  coo/IihhI  by  r(!a.s(^ii  thcrcoi';  tJwit  t}i.';ii  it  may  aud 
.shall  he  lawful  for  tin;  .said  Jusii(;(j  to  hind  ov(,'r  ,-ueh  df;IirHjuent  inahufli- 
cieiit  recognizance  to  be  and  a]ij)ear  before  the;  next  Siiperioi-  or  (bounty 
Court  whi(;})  iriay  be  held  in  said  county;  and  it  shall  be  thr^  duty  of  the 
Attorney  or  8oli(Mtor  (leneral  to  ])refer  a  }>ill  of  indictment,  to  be  laid 
before  the  grand  jury,  to  answ(;r  to  such  (;om|)hiinl  as  may  be  then  and 
there  alleged  against  him  touching  \\\(:  pi-eiuise's. 

A  rof.orc<f  wnm-in  UDiy  swon.r  )i  l);i,stiir(l  chWd  to  its  puUitivo  fjitlicr,  ;iri'l  thrj  Haine  proceedings 
are  to  be  hiul  uh  in  the  case  of  a  wliite  wotuuu  :  40  O.i.,  2!20. 

§4763.  (4{)65.)   lVow.cn  to  be  committed  who  fidl  to  comply  vnth  this  Ad. 
In  case  the  woman,  who  shall'  liavc^  l)een  deli  veered,  or  is  likely  to  be  deliv-  Act  of  iros,  c. 
ered,  when   brought  before  a  Justice,  refuses  to  discover,  on  r^ath,  the^'* 
father  of  such  child  so  born,  or  to  be  born,  or  give  such  security  to  appear 
before  the  next  Superior  or  County  Court,  to  be  held  in  and  for  the  said 
county,  and  to  give  such  security  as  may  be  then  and  there  require^!  of 
her  by  the  said  Court  for  the  maintenance  and  education,  as  aforesaid,  of  Act  of  1=^)2,  c. 
the  said  child,  that  then  it  shall  be  lawful  for  tlie  Justice  to  commit  her, ''•  ^^'''• 
in  manner  and  form  aforesaid,  as  pointed  out  by  this  Act;  and  in  case  of 
her  refusing  to  make  known  to  the  said  Court  the  father  of  such  child, 
or  give  security  as  aforesaid,  that  then  it  may  and  shall  be  lawful  for  the 
said  Court  to  imprison  her  not  exceeding  three  months  :  Provided^  never- 
theless, that  nothing  herein  contained  shall  be  so  construed  as  to  bar 
either  party,  when  charged  as  aforesaid,  from   offering  [an  exculpatory' (a)  Acts  of  1866, 
affidavit  or  testimony — either  or  both]  (a)  to  the  magistrate  in  the  first  '^*  ■^^* 
instance  of  the  charge  exhibited,    who    may  exercise  his   discretionary 
power,  after  due  inquiry  being  had,  either  to  discharge  or  recognize  both 
or  either  of  the  parties  charged  as  aforesaid,  in  conformity  to  the  intent 
and  meaning^  of  this  Act,  anvthino;  to  the  contrary  notwithstandino:. 

§4764.  (4666.)  Bonds  for  the  maintenance  of  bastard  children.  It 
shall  be  the  duty  of  the  Ordinaries  in  the  several  counties  of  this  State, 
when  any  child  has  or  shall  become  chargeable  to  the  county  where  a 
bond  is  taken,  as  above  recited,  for  the  maintenance  of  a  bastard  child,  p.^i49.  ^'  * 
to  institute  an  action  on  all  bonds  so  taken  ;  and  it  shall  be  lawful  for 
thera  to  recover  the  full  amount  of  said  bond  or  bonds,  which  judgment 
or  judgm.ents  shall  remain  open,  and  be  subject  to  be  appropriated  by  the 
Cour(s  aforesaid,  from  time  to  time,  as  the  situation  and  exigences  of  the 
said  bastaixl  child  may  require. 

A  bastardy  bond  is  intended  for  the  protection  of  a  county  as  a  county,  and  there  is  no  breach 
of  it  until  the  child  has  become  chargeable  to  tlie  county  :  IGGa.,  S9.  What  is  evidence  that  the 
child  has  become  so  chargeable:  lb. 

§4765.  (4667.)  Hoio  and  ivhcre  bonds  are  to  be  returned.    It  shall  be 
the  duty  of  the  Justice  or  Justices  of  the  Peace  before  whom  the  bond  Act  of  iso^,  c 
shall  be  taken,  to  return  such   bond  to   the  Ordinary   of  the  county  in^'-i-^^'- 
which  such  female  shall  reside,  within  thirty  days  after  the  same  is  taken. 

Gkneral  Note. — Liability  of  tlie  father  to  maint;nn.  etc.,  is  a  good  consideration  for  a  settle- 
ment made  in  trust  for  the  benefit  of  the  mother:  15  Ga.,  175.  Forbearance  by  the  mother  to  pros- 
ecute the  putative  father,  a  good  consideration:  32Ga..  G'.H);  33  Ga..  512.  The  order  of  a  magis- 
trate sitting  on  a  Court  of  inquiry,  to  determine  whether  one  arrested  itnder  a  b;i*tardy  warrant 
shall  be  committed  or  recognized  to  appear  at  the  Superior  Court  to  answer,  etc..  cannot  be 
pleaded  in  bnv  to  a  subsequent  inquiry  under  a  new  warrant  for  the  same  off-nse :  40  Ga..  4T6. 
AViiere  a  defendant  was  arrested  under  a  bastardy  warr:int  and  gave  bouvi  and  s:eurity  to  appear 
before  a  Justice  of  the  Pe-ice,  at  a,  future  day.  for  tlie  hearing  of  the  accusation  contained  in  the 
warrant,  the  bond  so  given  was  legal  and  valid  :  45  Ga.,  17i. 


SG2 


PAllT  IV.— T1TI.E  II.— CHAPTER  I. 


Tlio  iionitiMiti.'irv, 


TITLE  II. 


OF    THE    PENITENTIARY.* 


CHAPTER  I. 


THE      PENITENTIARY.! 


Srcttov. 
47tk).  Officer?  appointed  by  (tOA^ornor. 
47ii7.  Otlker^  appointed  by  principal  keeper. 

4768.  Salaries. 

4769.  Prisoners'  clothes. 

4770.  Description  of  prisoners. 

4771.  Search  itt" convicts. 

4772.  Law  to  be  read  to  convicts. 

4773.  Clothing  of  convicts. 

4774.  Clothing  on  discharge. 

4775.  Labor  of  convicts. 

4776.  Hours  of  labor. 

4777.  Garden  cultivated. 
477S.  Cleanliness  observed. 

4779.  Hospital. 

4780.  Punishment  bj'  officers.' 

4781.  Letters  to  be  examined. 

4782.  Visitors — permission  to. 

4783.  Spirituous  li<iuors. 

4784.  Lii/hts. 

4785.  Cells. 

468*3.  Inspector's  dutj'. 

4787.  United  States  convicts. 

4788.  Bosses. 

4789.  Duty  of  principal  keeper. 


Srctton. 
4790.  lAIorals. 
J791.  By-laws. 
4792.  Accounts  of  the  State. 
47i'3.  Conveyance  of  convicts. 

4794.  General  supervision  of  iirincipal  keeper, 

4795.  Confinement  on  Sabbath. 

4796.  Book-keeper — duties. 

4797.  Drafts  and  salaries. 

4798.  Contingencies. 

4799.  Suits— by  whom  brought. 

4800.  Assistant-keeper. 

4801.  Bonds. 

4802.  Oath. 

4803.  Marked  price  of  goods. 

4804.  Successors. 

4805.  Oliicers  exempt. 

4806.  Loaning  materials,  etc. 

4807.  Commissioners. 

4808.  Amount  of  materials. 

4809.  Physician. 

4810.  Chaplain. 

4811.  Bible,  etc. 

4812.  Costs  on  escapes. 

4813.  Legislative  committee. 


§4766.  (4668.)  Officers  appointed  by  the  Governor.  The  ofiTcers  for  the 
management  of  the  penitentiaiy  shall  be  one  inspector,  one  principal 
keeper,  a  book-keeper,  a  physician,  and  a  chaplain,  all  of  whom  shall  be 
appointed  for  one  year  by  the  Governor,  who  may  remove  at  his  pleasure 
and  fill  the  vacancies. 

§4767.  (4669.)  Offtcers  appointed  by  the  principal  heeper.  There  shall 
be  one  assistant  keeper,  and  as  many  overseers,  not  exceeding  four,  as  the 
principal  keeper  may  deem  necessary,  all  of  whom  shall  be  ap|)ointed  by 
the  principal  keeper  for  one  year,  but  removable  at  his  pleasure,  and  the 
vacancies  filled  by  him. 

§4768.  (4670.)  Salaries.  For  the  salaries  to  be  paid  to  the  several 
officers  of  the  penitentiary,  see  ^' Salaries.^^ 

§4769.  (4671.)  Prisoners^  clothes.  The  principal  keeper  shall  cause 
the  clothes  of  each  prisoner,  when  received,  to  be  cleansed  and  carefully 
kQ\)t,  to  ])(i  returned  to  him.  on  his  discharge;  or  at  the  request  of  the 
prisoner,  he  may  sell  them  and  deposit  the  proceeds  with  the  clerk,  to  be 
paid  to  the  prisoner  on  his  discharge,  or,  in  case  of  his  death  before  that 
time,  to  his  legal  representatives. 

§4770.  (4672.)  Description  of  prisoners.    The  principal  kce]")er,  on  the 

reception  of  each  convict,  shall  enter,  in  a  book  kept  for  that  purpose,  an 

A^t  of  185.7- 'o5,  accurate  descri])tion  of  such  convict,  giving  his  name,  age,  height,  color  of 

eyes  and  hair,  complexion,  place  of  nativity,  time  of  conviction,  county 

where  convicted,  nature  of  crime,  and  period  of  confinement. 

*At  prcf'ont  the  convicts  arc  farmed  out,  and  the  officers,  except  principal  keeper,  discharged, 
and  he  performs  duty  of  inspector,  under  Acts  of  1871-72  :  p.  24. 

tSee  Cobb's  Digest :  pp.  807,  885. 
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§4771.  (4073.)  HcarcJh  of  r/mvidH.  lie  «lifi]l  alno  oauso  hik'Ii  rorivlot 
to  he  .so{iro}i(!<l  uiid  (Icprivcid  of  any  arti(-'I('  \>y  wliir-h  an  (tH(:n\}<t  riii^rlit  l>c 
cHoc-tcd,  and  also  of  all  irioncyn  in  \uh  poHHOsnioji,  lo  Ijo  r(;turri(;d  on  IjIh 
discharge,  or  to  liis  legal  r('))r(;sentativ(!S  in  ease  ofliiH  d(;atli. 

§4772.  (4f)74.)  Ldtr.^rcdd  to  convidH.  lie  shall  also  nad  to  sur'h  con- 
vict such  ])arts  of  tho  laws  of  this  Stat(;  as  impose  ])enalties  for  esc-ajx-, 
and  the  rules  relating  to  tlu;  condu(;t  of  prison(,*rs. 

§4773.  (4G75.)  Clotldng  to  be  farnislief/.  Th(;  following  clotliing  sliall 
be  annually  furnished  to  prisoners,  viz :  One  jacket,  one  vest,  and  one 
pair  of  trowsers  of  kerseys,  two  ])air  of  sho(,'S,  two  pair  of  cfxirse  \'arn 
socks,  four  shirts,  and  two  })air  of  trowsers  of  cotton  cloth,  with  one  jacket 
of  the  same;  the  material  of  the  jackets  and  trowsers  to  be  parti-colored. 
An  additional  suit  of  clothes  shall  be  given  to  convicts  laboring  jis  black- 
smiths; also,  to  each  convict  a  cheap  mattress,  and  as  many  hlank(*ts  as 
as  are  necessary. 

§4774.  (4676.)  Clotldng  on  discharge.  When  discharged,  each  prisoner 
shall  receive  a  suit  of  clothes  not  exceeding  ten  dollars  in  value,  and 
money  not  exceeding  the  same  amount;  the  principal  keeper  to  discrimi- 
nate in  both  according  to  the  conduct  of  the  prisoner  during  his 
confinement. 

§4775.  (4677.)  Labor.  Except  on  Sunday,  and  when  confined  in  their 
cells,  the  prisoners  shall  be  kept  at  hard  labor  as  far  as  may  be  consistent 
with  their  age,  health,  and  ability,  and  they  shall  be  so  arranged  at  labor 
as  to  be  under  the  constant  supervision  of  the  assistant,  or  one  of  the 
overseers,  as  far  as  practicable;  and  no  intercourse  between  convicts  shall 
be  allowed,  except  such  as  is  necessary  for  the  work  on  which  they  are 
engaged. 

§4776.  (4678.)  Hours  of  labor.  The  hours  of  labor  shall  be  regu- 
lated by  the  length  of  the  day,  allowing  not  more  than  forty  minutes  for 
meals. 

§4777.  (4679.)  Garden.  A  garden  shall  be  attached  to  the  peniten- 
tiary and  worked  by  the  convicts,  the  vegetables  to  be  for  their  use. 

§4778.  (4680.)  Cleanliness.  The  walls  of  the  cells  and  other  apart- 
ments of  the  prison  buildings  shall  be  washed  with  lime  at  least  once  a 
year;  the  floors  shall  be  kept  neat  and  clean,  and  the  building  fumigated 
and  purified  with  chloride  of  lime  as  often  as  the  physician  shall  deem 
necessary. 

§4779.  (4681.)  Hospital  A  hospital  shall  be  provided  for  the  sick, 
and  a  convict  seriously  ill  at  the  expiration  of  his  term,  shall  have  the 
privilege  of  remaining  until  his  recovery. 

§4780.  (4682.)  Punishment  by  officers.  For  the  violation  of  rules  or 
by-laws,  the  prisoner  shall  be  punished  at  the  discretion  of  the  principal 
keeper,  the  concurring  assent  of  the  inspector  being  necessary  for  the 
infliction  of  corporal  punishment. 

§4781.  (4683.)  Letters,  etc.  All  letters  or  other  things  to  or  from  the 
convicts  shall  pass  through  the  hands  of  the  principal  keeper,  and  may 
be  inspected  and  withheld  by  him  in  his  discretion. 

§4782.  (4684.)  Visitors.  Visitors  must  have  the  permission  of  the 
principal  keeper,  and  must  be  attended  while  in  the  penetentiary  by  a 
keeper  or  guard.  A  wife  of  a  convict  may  be  allowed  to  visit  him  under 
such  rules  as  the  principal  keeper  may  adopt. 

§4783.  (4685.)  Spirituous  liquors.  Spirituous  liquors  shall  be  allowed 
to  a  conviet  only  by  prescription  of  the  physician. 
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§4784.  (468().)  Licjhfs.  Xo  light  shall  be  allowed  in  cells  after  they 
are  loekal  lor  the  iiiglit. 

§4785.  (4()87.)  Cells.  Prisoners  shall  be  kept  in  separate  cells,  and 
]-)risonei'S  of  different  sexes  shall  at  all  times  be  kept  separate  and  apart. 
The  colls  shall  be  nnnibered  and  divided  into  wards,  over  each  of  which 
shall  be  an  overseer.  The  overseer  shall  search  the  cell  and  prisoner 
every  night  to  prevent  escape. 

§478(3.  (4GSS.)  Innpccfor^s  duty.  The  inspector  shall  pnrchase  all 
materials  which  shall  be  needed  by  the  principal  keeper  for  the  use  of 
liie  penitentiary,  and  when  delivered,  shall  talvc  his  receipt  for  the  same. 
At  stated  times  he  shall  advertise  in  two  of  the  gazettes  of  the  capital 
for  sealed  propositls  to  furnish  wood,  stock  and  coal.  He  shall  pnrchase 
]">rovisions  and  stores  for  the  prisoners  and  guard,  when  required  in  wri- 
ting by  the  principal  keeper,  and  at  no  otlier  time.  With  the  assistance 
of  the  princi})al  keeper,  he  shall  price  all  articles  made  in  the  peniten- 
tiary, lie  shall  make  an  annual  return  to  the  Governor  on  the  first  day 
of  October  of  each  vear,  showing  all  his  acts  connected  with  his  office. 

§4787.  (4689.)  United  States  convicts.  The  inspector  shall  have  power 
to  regulate  the  terms  on  which  convicts  sentenced  by  the  Courts  of  the 
United  States  for  the  circuit  and  district  of  Georgia  shall  be  admitted  in 
the  penitentiary. 

§4788.  (4(390.)  Bosses.  The  inspector  may  employ  suitable  persons  to 
give  necessary  instructions  in  such  branches  of  work  as  require  such  skill 
and  knowledge  no  convict  possesses. 

§4789.  (4691.)  Principal  keeper^ s  duty.  The  principal  keeper  shall 
deliver  all  manufactured  articles  to  the  book-keeper,  taking  duplicate 
receipts  therefor,  specifying  the  prices  assessed  by  the  inspector.  He 
shall  also  make  an  annual  return  to  the  Governor  on  the  first  day  of 
October,  showing  the  amounts  of  materials,  etc.,  received,  and  of  manu- 
factured articles  delivered  to  the  book-keeper,  and  also  the  amount  of 
materials  and  unfinished  work  on  hand. 

§4790.  (4692.)  Morals.  He  shall  carefully  note  the  moral  conduct  of 
the  ])risoncrs,  and  furnish  them  with  such  moral  and  religious  books  as 
he  thinks  proper. 

§4791.  (4693.)  By-lavjs.  Together  v/ith  the  inspector,  the  principal 
keeper  may  make  all  necessary  by-laws  and  regulations  for  the  successful 
M'orking  and  government  of  the  institution. 

§4792.  (4694.)  Accounts  of  the  State.  The  order  of  the  Governor 
shall  be  sufficient  voucher  for  any  article,  work,  or  labor  needed  by  the 
State,  and  the  book-keeper  shall  keep  a  regular  account  of  the  same. 

§4793.  (469.5.)  Convey amce  to  convicts.  The  principal  keeper  shall 
make  all  necessary  arrangements  for  the  conveyance  of  convicts  to  the 
penitentiary,  and  may  draw  on  the  book-keeper  for  the  funds  necessary 
to  defray  ail  such  expenses. 

§4791.  (4696.)  General  supervision  of  principal  keeper.  The  principal 
keeper  shall  have  a  general  superintending  power  over  the  institution,  and 
shall  be  responsible  for  the  conduct  of  all  officers  under  his  command. 
He  may  enlist  his  own  guard,  not  exceeding  three  officers,  with  as  many 
men  as  necessary,  and  at  such  wages  as  may  be  agreed  on,  and  may  dis- 
miss them  ngain  at  his  ])leasure. 

§479.5.  (4697.)  Confinement  on  S(d)hath.  The  principal  keeper  may 
exercise  his  discretion  as  to  the  time  the  convicts  shall  be  confined  on  the 
Sabljath  dav. 
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§4796.  (4008.)  Booh-hcrper'H  duty.  Tlio  hook-k('(;f)(;r  Hliall  noli  all 
nianufaotiired  artiol(!S  at  tiie  pricios  assessed  as  afonisaid,  and  colh^et  all 
debts  due  to  tlie  Institution,  and  sliall  make  a  quartei'ly  return  to  the 
Governor,  showing  the  exaot  (jondition  of  his  department. 

§4797.  (4099.)  Drafts.  Tlie  debts  eontraetc^l  by  tlie  inspeet^/r,  fw 
aforesaid,  shtdl  be  jKiid  upon  tlie  drafts  of  the  j)rin(;i[>al  keejier  or  the 
book-keeper.  The  saUiries  of  the  several  offieers,  ov(;rseers,  and  guard 
shall  be  paid  (piarterly  by  tlie  book-kee[)er,  in  accordanee  with  the  pay- 
roll made  out  and  certified  by  the  j)rincij)al  keeper. 

§4798.  (4700.)  Contingencies.  The  book-keeper  shall  also  pay  inci- 
dental and  contingent  expens'cs  of  the  institution  upon  the  })rertentatioii 
of  the  accounts,  audited  and  certified  by  the  principal  keeper. 

§4799.  (4701.)  Suits.  The  book-keeper  is  authorized  to  commence 
suit  in  his  own  name,  officially,  for  any  debt  or  cause  of  action  accruing 
to  the  penitentiary. 

§4800.  (4702.)  Assistant  keeper  and  overseer.  The  assistant  keeper 
and  overseers  shall  alternately  remain  within  the  penitentiary  during  the 
night,  to  superintend  the  guard  in  such  manner  as  the  principal  keeper 
shall  direct.  During  the  day  they  shall  remain  in  their  respective  depart- 
ments, superintend  tlie  labor  of  the  convicts,  and  discharge  all  such  duties 
required  of  them  by  the  principal  keeper  as  shall  tend  to  the  safe  keep- 
ing of  the  prisoners,  the  preservation  of  the  buildings  and  other  prop- 
erty of  the  institution,  and  the  succ-essful  operation  of  the  same. 

§4801.  (4703.)  Bonds.  The  inspector,  principal  and  assistant  keeper 
and  book-keeper,  before  they  enter  upon  the  discharge  of  their  respective 
duties,  shall  give  bond  and  good  security  to  the  Governor  and  his  suc- 
cessors, in  such  sums  as  may  be  designated  by  him  for  the  faithful  per- 
formance of  their  respective  duties. 

§4802.  (4704.)  Oath.  The  said  officers  shall  also  take  and  subscribe 
the  following  oath:  "I,  ,  do  solemnly  swear  that  I  will  dili- 
gently execute  all  the  duties  law^fully  required  of  me,  as  an  officer  of  the 
penitentiary,  and  will  carry  into  execution  the  laws  and  regulations  for 
the  government  of  the  same,  lo  the  best  of  my  knowledge  and  ability  ; 
and  I  will,  on  no  occasion,  ill-treat  or  abuse  any  prisoner  under  my  care, 
beyond  the  punishment  accorded  by  law,  or  the  rules  and  regulations  of 
the  penitentiary.     So  help  me  God." 

§4803.  (4705.)  Reducing  marked  'prices.  The  principal  keeper  and 
inspector  may  at  any  time  reduce  the  marked  price  of  any  article  offered 
for  sale,  if  satisfied  from  any  cause  the  mark  is  above  its  market  value, 
and  notify  the  book-keeper  of  such  change. 

§4804.  (4706.)  Successors.  The  principal  keeper  and  book-keeper 
shall  deliver  to  their  successors  all  the  property  of  the  institution  of 
every  kind  in  their  charge,  taking  receipts  therefor. 

§4805.  (4707.)  Exemption  of  officers.  The  officers  of  the  penitentiary 
shall  be  exempt  from  militia  duty  in  time  of  peace,  and  from  jury,  patrol, 
road  and  cor]3oration  duty  at  all  times. 

§4806.  (4708.)  Loaning  or  selling  materials.  No  officer  of  the  pen- 
itentiary shaA  sell  or  loan  any  of  the  tools,  materials  or  products  of  the 
garden.  The  principal  keeper  may  sell  old  and  useless  materials,  account- 
ing for  the  same  to  the  book-keeper. 

§4807.  (4709.)  Annual  appraisement.     The  Governor  shall  appoint 
three  commissioners  annually,  who  shall  take  an  inventory  of  the  stock 
of  the  penitentiary,  with  an  appraisement  of  its  present  value. 
5o 
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?4^08.  (4710.)  Amoioif  of  rmr  materials.  The  assistant  koo])ei'  shall 
,  koop  a  sot  of  hooks  on  the  system  of  double  entry,  in  wliieh  shall  be 
kept  a  i\ill  anil  correct  account  of  all  purchases  made,  a  proper  record  of 
all  the  law  material  consumed  in  the  various  workshops,  as  well  as  of 
all  the  manufactured  articles,  cash  and  job  work  turned  over  to  the  book- 
keeper for  sale.  He  shall  also  take  charge  of  the  storehouse  containing 
the  materials,  and  issue  the  same  to  the  different  overseers  of  the  work- 
shops, charging  every  item  used  to  the  appropriate  shop. 

H^'^OO.  (4711.)  Phjfsicians.  The  physician  to  the  penitentiary, 
appointed  by  the  Governor,  shall  visit  all  the  sick  of  the  prisoners 
and  guard  at  least  once  every  day,  and  before  ten  o'clock,  A.  M.,  and 
oftener  if  necessary  or  desired  by  the  principal  keeper.  He  shall  also, 
at  least  once  every  week,  inspect  the  institution  generally  in  whatever 
may  affect  its  healthfulness. 

§4810.  (4712.)  Chaplains,  The  chaplain  appointed  by  the  Governor 
shall  preach  to  tlie  convicts  at  least  once  every  Sabbath  day,  and  give 
them  such  other  religious  instruction  as  their  condition  may  require. 

§4811.  (4713.)  Bible,  etc.  The  Governor  shall  cause  to  be  furnished 
to  each  convict  a  bible  and  hymn-book,  to  remain  in  his  cell,  and,  upon 
his  discharge,  he  shall  be  permitted  to  carry  the  same  away  with  him. 

§3812.  (4714.)  Costs  on  escajjes.  The  expenses  of  all  trials  for  escapes 
from  the  penitentiary,  or  attempts  to  escape,  shall  be  paid  by  the  State. 

§4813.  (4715.)  Legislative  committee.  A  joint  committee  of  both 
branches  of  the  Legislature  shall  be  appointed  at  each  session,  to  investi- 
gate closely  into  the  affairs  of  the  penitentiary,  and  report  thereon  ;  and 
all  the  officers  of  the  said  institution  shall  furnish  said  committee  all  the 
assistance  and  information  within  their  power. 
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CHAPTER   I. 

CONVICTS. 


Skctiov, 

4814.  Convict?— how  disposcf]  of. 

4815.  How  k(:])t -.iT)(\  cinployc'l. 
4810.  ]ji.-crotion  of  (/overrjor. 

4817.  Employment  of  convicts  by  Governor. 


Skctiox. 
481S.  Provision  for  keeping. 

4819.  iSur)crinten(lont. 

4820.  Convicts  may  be  put  in  jail. 

4821.  Insurrcciion  by  convicts. 


§4814.  (4716.)  Convicts  to  he  turned  over  to  the  Ordina.ry — when. 
[In  all  cases  where  persons  are  sentenced  by  any  Judge  of  this  State  to 
labor  on  the  public  works,  or  on  the  public  roads,  it  shall  be  the  duty  of 
the  Judge  pronouncing  tlie  sentence  to  cause  said  convicts  to  be  turned 


PAllT  IV.— TITLE  111.— CilAl»Ti:U  i.  867 


O.nrw^Mm 


over  to  the  Ordinary  of  tho  county  where  tlu;  conviction  is  had  ;  and  it 

shall  1)0  the  dn(y  of  such    Ordinary  to  rc(;eiv(;  said  cf)nvicts,  place  them  (a> Art* r>fi<j65- 

h\  proper  cnstodyj  arid  k(!e[)  tli(;rn  dili^eiitly  eni|)loyed   upon  such  public 

works  in  the  couiity^  in  chain-f^auj^s  or  otluirwise,  and  und(;rsuc}i  guards 

as  he,  in  his  jud<^rneut,  may  deenn  best,]     (a.) 

§4815.  (4717.)  Provision  for  mfc-brphif/,  etc.     [The  said  Ordinar}^ 
shall  have  power,  and  is  nKjuired,  to  j>rovide  suitable  ])laces  for  the  safc*- 
keepjug  of  siH^h   convi(^ts,  to   mak(i   provision   for  their  sup[)ort  by  the 
€0unty,  to  employ  such  overseers,  or  guards,  or  })ot}),  ms  may  bf;  necessary 
for  their  safe-keer>in')c,  and   for  their  constant  and  diliirent  emplovment,,    . 
upon  the  publH5  works;  and  shall  also  nave  power  to  Jjire  out,  or  bind '.».  p.  .i?. 
out,  such  convicts  to  contra(!tors  on  the  pul)lic  works,  or  to  individuals,  ^Z^'^*^^^''^'^' 
upon  such  bonds  and  restrictions  as  shall  subserve  the  ends  of  justice. 
And  for  the  purposes  specified  in  tliis  section,  any  two  or  more  counties, 
by  said  Ordinaries,  may  combine,  keep,  and  work  together,  such  convicts, 
on  such  terms,  and  upon  such  public  works  anywhere  in  the  State,  as 
they  may  agree  upon,]     (b.) 

§4816.  (4718.)  Employed  by  Governor — ivhen.     [When  convicts  can- 
not be  kept  and  employed  as  provided  in  the  preceding  section,  the  said 
Ordinaries  may  turn  them  over  to  the  Governor  of  the  State,  to  bef}j)Act3ofi86.>- 
employed  by  him  upon  such  public  works  in  the  State  as  he  may  deem  'j^^^^'^'^l^^ 
best.     And  upon  notice  being  given  to  the  Governor  by  such  Ordinaries  26. 
of  their  desire  to  turn  over  such  convicts,  he  may,  if  he  deems  it  advisa- 
ble, refuse  to  receive  them ;  but  should  he  deem  it  advisable  to  receive 
them,  he  shall  immediately  send  a  guard  for  such  convicts,]     (b,) 

§4817.  (4719,)  IIoiD  to  be  employed.  [All  convicts  sentenced  to  labor 
on  the  public  works,  and  turned  over  to  the  Governor,  shall  be  diligently 
employed  by  him  at  labor  upon  the  Western  and  Atlantic  Railroad,  orl^^"^^*^^^^^^' 
upon  such  other  public  works  or  improvements  as  he  may  judge  to  be 
the  best  interest  of  the  State,  and  as  shall  best  subserve  the  ends  of  jus- 
tice.]    (c.) 

§4818.  (4720.)  Provision  for  safe-heeping.    [The  Governor  shall  have  ^p^^cts  of  1865- 
power  to  employ  such  guards  and  provide  such  places  for  the  safe-keep-  <^'  p-  '^• 
ing  of  such  convicts,  as  he  may  deem  proper.]     (c) 

§4819,  (4721.)  Superintendent — by  tcJiom  ap)pointed.  [The  Governor 
shall  also  have  power  to  appoint  a  general  superintendent  of  such  con- 
victs, at  a  salary  of  one  thousand  dollars,  removable  at  the  pleasure  of^^^^  \ct'ofi865- 
the  Governor,  and  said  superintendent,  under  the  advice  and  direction  *oo,  p.  ss. 
of  the  Governor,  shall  have  entire  control  and  management  of  all  con- 
victs thus  sentenced  to  labor  on  public  works,  and  shall  have  power  to 
make  all  needful  rules  and  regulations  touching  their  employment,  gov- 
ernment, and  safe-keeping.]     (a.) 

§4820.  (4722,)  Confinement  of  convicts.  [Convicts  in  charge  of  the 
Ordinaries,  or  of  others  deriving  their  authority  over  such  convicts  from 
such  Ordinaries,  may  be  confined  and  kept  in  the  jails  of  the  several 
counties  at  night,  on  Sundays,  and  other  times,  as  such  Ordinaries  may 
direct,  and  only  such  fees  or  compensation  shall  be  paid  the  jailors  for 
receiving  or  discharging  such  convicts,  or  turning  the  key  for  such  pur- ^ofp^^^^i.  ^'^" 
poses,  as  may  be  determined  by  [the  Ordinary  in  accordance  with  section 
3698  of  this  Code:]  (a)  [^Provided ^  that  where  such  convicts  have  been (b^ Acts ofisco, 
hired  out,  the  party  hiring  shall  be  responsible  for  such  costs,]     [h.)         ^"'' 

§4821.  (4723.)  Insui')'c<ition.     [Whenever  any  convict  or  convicts  now 
confined,  or  hereafter  to  be  confined  in  the  penitentiary  of  this  State,  or 
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luoinbor  or  membors  of  tlio  ehain-gaiig  now  confined,  or  liercafter  to  be 
coutiiKHl  in  the  ])enitontiaiT  of  this  State,  or  wherever  else  employed  as 
sueh,  jihall  be  ginhy  of  insurrection,  or  attempt  at  insm-rection,  such 
convict  or  convicts,  or  member  or  members  of  the  chain-gang,  shall, 
(c^ActsofiS6o.  upon  trial  and  conviction  in  the  Superior  Court  of  the  county  in 
**'  *^*  Avhich  the  crime  is  committed,  be  deemed  guilty  of  a  capital  otfense,  and  » 

jnmished  with  death  or  such  other  punishment  as  the  Judge  in  his  dis-  f 

cretion  may  inflict.]     (c.) 


APPENDIX. 
I. 


LAWS  HAVING  REFERENCE  TO  THE  CITY  OF  SAVANNAH. 


AETICI.E     1.- 

Article  2.- 
Article  3.- 
Article  4.- 
Article  5.- 
Article  6.- 
Article  7.- 
Article  8.- 
Article  9.- 
Article  10." 
Article  11.- 


-TliG  City  of  Savannah. 

-Co7-poration  and  Jurisdictional  Limits, 

-Powers  and  Rights  of  the   Corporation. 

-Special  Poioers  of  the  Mayor  and  City   Cjuncil. 

-Police  Court  of  Savannah. 

-Oi^ganization  of  City  Government 

-Fire  Department  of  Savannah, 

-Collection  of  Rents,  Recovery  of  Possession,  etc. 

-Party   Walls  and  Felices. 

-Cemeteries  in  and  near  Savannah, 

-City  Court  of  Savannah. 


ARTICLE  I. 


THE    CITY    OF    SAVANNAH. 


SEOTIO?f. 

482U.  The  city  as  a  corporntion. 

4823.  Mrtyor  and  Aldermen. 

4824.  Election  of  Mayor  and  Aldermen, 

4825.  In  case  of  a  tie. 

4826.  Organization  after  new  election. 

4827.  Chairman  shall  be  elected. 

4828.  Rules  and  regulations. 
482V).  Compensation  of  Mayor. 

4830.  Mayor  and  Aklermen — eligibility. 

4831.  Qualification  of  voters. 


Section. 

4832.  Election  and  hours  of  yoting. 

4833.  Registry  of  voters. 

4834.  Manner  of  registering  names. 

4835.  Clerk's  duty. 

4836.  List  of  votes  to  be  furnished. 

4837.  Oath  to  be  administered  to  voter; 
4038.  Voting  illegally. 

4839.  Creating  riot,  etc. 

4840,  Posse  may  be  called  out. 


§4822.  (4724.)  Style  of  the  city  as  a  corporation.  The  city  of  Savan- 
nah, as  a  corporation,  shall  continue  to  exist  under  the  name  and  style  of 
the  mayor  and  aldermen  of  the  city  of  Savannah,  and  by  its  corporate 
name  may  sue  and  defend  in  any  case  where  a  natural  person  might. 

§4823.  (4725.)  Mayor  and  aldermen — election  and  term  of  office.  The 
board  of  mayor  and  aldermen  of  said  city  shall  consist  of  a  mayor  and 
twelve  aldermen,  to  be  chosen  by  ballot,  on  the  second  Monday  in  Octo- 
ber, annually  by  votes  of  those  entitled  to  vote  at  such  elections  ;  and  the 
board  of  mayor  and  aldermen  shall  hold  their  offices  until  their  successors 
are  duly  elected  and  qualified.  A  quorum  for  business  shall  consist  of 
seven  aldermen  and  the  mayor,  or  presiding  chairman,  except  in  the 
months  of  July,  August,  September  and  October^  when  a  majority  of  the 
aldermen  in  the  city  shall  suffice. 
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54S'24.  (^47i!().'l  Jfai/or  and  aldermen — how  riccfcd.  The  mayor  and 
the  aldonuou  shall  he  separately  designated  on  the  ticket;  and  tlie  candi- 
date for  mayor  receiving  a  majority  of  the  votes  for  that  olHce  shall  be 
divlartnl  ehvted ;  and  the  twelve  who  shall  receive  the  hii^hest  nund)erof 

CI 

votes  lor  aldermen  shall  constitnte  the  board  of  aldermen  :  Provided  that, 
slundd  there  be  a  failure  to  elect  twelve  aldermen  by  reason  of  several 
canditlates  receiving  the  same  niunber  of  votes,  then  those  elected  shall 
proceed  at  their  fii-st  meeting,  and  after  their  qualification,  to  elect  the 
number  necessary  to  constitute  twelve  out  of  such  number  as  shall  have 
received  the  equal  number  of  votes  as  aforesaid. 

§4825.  (4727.)  In  case  of  a  tie  in  election  for  mayor.  In  case  of  a 
tie  in  the  vote  for  mayor,  or  if  there  be  more  than  two  candidates  for 
mayor,  and  no  candidate  shall  receive  a  majority  of  all  the  votes  for  that 
office,  the  btxird  of  aldermen,  after  having  completed  its  own  organiza- 
tion, shall  elect  the  mayor  from  among  those  who  were  candidates  before 
the  people  for  the  office  of  mayor;  and  in  case  of  a  vacancy  in  the  office 
of  mayor,  by  death,  resignation,  or  otherwise,  the  board  of  aldermen  shall 
elect  from  their  own  body  a  mayor  for  the  residue  of  the  term  ;  and  in 
case  of  a  vacancy  in  the  office  of  alderman,  from  any  cause,  it  shall  be 
lawful  for  the  board  to  fill  the  vacancy,  the  person  chosen  having  a 
majority  of  the  votes  of  aldermen  present. 

§4826.  (4728.)  Newly  elected  meiyor  and  aldermen — organization  and 
oath.  '  The  newly  elected  mayor  and  aldermen  shall  meet  on  the  first 
Monday  after  their  election  for  organization,  and  each  alderman  shall  take 
the  following  oath: 

'^  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 
duties  of  an  alderman  of  the  city  of  Savannah,  according  to  the  laws  of 
the  State  and  the  ordinances  of  the  city,  to  the  best  of  my"  ability  and 
uuflerstanding.'^ 

The  same  oath  shall  be  taken  by  the  mayor,  substitutiog  the  word 
''mayor"  for  "an  alderman." 

§4827.  (4729.)  A  chairman  shall  be  elected.  When  organized  according 
to  law,  the  board  shall  elect  a  chairman,  who  shall,  in  the  case  of  the 
absence,  death,  or  resignation  of  the  mayor,  bo  vested  with  all  his  power 
and  authority,  and  execute  all  the  duties  pertaining  to  the  office;  and,  in 
the  absence  of  both,  a  chairman  pro  tempore ^  chosen  by  the  board,  shall 
have  the  like  power  and  authority. 

§4828.  (4730.)  Rules  and  regulations.  The  mayor  and  aldermen  shall 
have  power,  from  time  to  time,  to  adopt  all  rules  and  regulations  for  their 
own  government  and  the  orderly  dispatch  of  business. 

§4829.  (4731.)  Compensation  of  mayor.  The  mayor  shall  receive  such 
salary  or  compensation  for  his  services,  payable  out  of  the  city  treasury, 
as  the  city  council  may  determine. 

§4830.  (4732.)  Eligibility  of  mayor  and  aldermen.  JSTo  person  shall 
Vje  eligible  to  tlie  office  of  mayor  or  alderman  of  Savannah  who  is  not,  at 
the  time  of  election,  a  citizen  of  the  United  States,  and  shall  not  have 
resided  in  the  State  of  Georgia  for  one  year  immediately  preceding  the 
election,  and  continued  to  do  so  up  to  the  time  of  election,  and  within  the 
corporate  limits  of  Savannah  at  least  six  months  immediately  preceding 
the  election;  and  who  shall  not  have  })aid  all  city  taxes,  or  have,  in  his 
own  right,  sufficient  real  estate  to  satisfy  all  such  taxes. 

§4831.  (4733.)  Qualification  of  voters.  All  persons  shall  be  qualified 
to  vote  at  elections  for  mayor  and  aldermen  of  the  city  of  Savannah  who 
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are  citlzons  of  tlu;  TTrilted  Stjitos,  liavo  rosldf;^!  in  this  State  for  one  vejir 
iinincdiately  [)rc(;o(liii<^  ilic  cl(;(;ti(>ii,  and  eoiiLlniieti  to  do  ho  ii|>  to  iIk-  time 
of  election,  and  witln'n  tlie  (corporate.'  limits  of  Savarniali  for  one  niontk 
immediately  preceding  th(M*r  nj^istratlorij  and  ionr  months  before  tlie  el(;e- 
tion;  who  have  attaiiMn]  the  age  of  twenty-one  yr^ars,  and  have  paid  all 
city  taxes,  or  iiave,  in  their  own  right,  Hii(Ii(;ient  real  estate  to  satisfy  any 
tax  executions  which  may  be  issiKMJ  against  thetn;  wlio  Hhall  have  made 
all  returns  required  by  the  ordinances  of  the  (;ity,  anrl  have  been  regis- 
tered according  to  law. 

§4832.  (4734.)  ElecUoiiHy  when  held.  Elections  for  mayor  and  ai<h'r- 
men  of  Savannah  shall  be  held  at  the  Court-house  in  said  city,  betwe-en 
the  hours  of  seven  in  the  morning  and  six  in  the  afternoon,  under  the 
superintendence  of  the  Ordinary  of  Chatham  county,  and  the  Justices  of 
the  Peace  in  said  city,  or  any  three  or  more  of  tliem ;  but  no  j^ersr^n  liold- 
ing  an  office  of  profit  or  emolument  under  the  corporation  of  Savannah 
shall  be  competent  to  preside;  and  it  shall  be  the  duty  of  the  presiding 
magistrates  to  certify  the  result  of  all  such  elections  on  tally  sheets  for 
that  purpose  to  be  made  out,  which  tally  sheets  shall  be  delivered  to  the 
mayor,  or  clerk  of  council,  three  days  before  the  first  meeting  of  the  board 
elect. 

§4833.  (4735.)  Registry  of  voters.  The  clerk  of  the  common  council 
of  the  city  of  Savannah,  and,  in  case  of  his  sickness  or  absence,  any  officer 
duly  elected  and  appointed  by  the  mayor  and  aldermen,  or  a  majority  of 
them,  for  that  purpose,  shall  open  a  list  for  the  registration  of  voters  on 
the  first  Monday  in  January  of  each  and  every  year,  which  list  shall  be 
kept  open  until  two  o'clock  in  the  afternoon  of  the  first  Monday  in  Sep- 
tember ensuing,  when  it  shall  be  finally  and  absolutely  closed. 

§4834.  (4736.)  Manner  of  registering  and  description  of  j^&i^son.  It 
shall  be  the  duty  of  such  clerk  or  officer,  upon  the  application  in  person, 
and  not  by  proxy,  of  any  person  entitled  to  vote  as  aforesaid  within  the 
time  prescribed  for  the  list  to  be  k^pt  open,  to  register  the  name  of  such 
person,  expressing  in  such  registry  his  name,  age,  occupation,  or  business, 
and  the  place  of  his  residence  in  the  city  of  Savannah,  which  shall  be 
entered  by  the  clerk  or  officer  on  said  list,  opposite  the  name  of  each 
applicant — the  applicant  first  paying  to  the  clerk  of  the  council,  or  orher 
officer  as  aforesaid  for  the  city  treasury,  the  sum  of  one  dollar,  which 
shall  be  in  lieu  of  the  poll  tax  now  paid;  but  no  person  shall  be  entitled 
to  registry  when  his  continued  residence  wdthin  the  State  cannot  be  one 
year,  and  within  the  corporate  limits  four  months,  immediately  preceding 
the  election.  The  clerk  may,  in  any  case,  administer  an  oath  to  the  appli- ' 
cant  touching  his  right  to  be  registered. 

§4835.  (4737.)  Dati/  of  the  clerk.  It  shall  be  the  duty  of  said  clerk, 
or  other  officer,  to  arrange  and  publish  a  list  of  the  names  so  registered  in 
alphabetical  order  in  one  of  the  gazettes  in  the  city  of  Savannah  at  least 
once  a  month  from  the  first  Monday  in  January  to  the  Tuesday  after  the 
first  Monday  in  October  in  every  year,  and  to  affix  and  keep  an  alpha- 
betical printed  list  of  the  names  of  all  registered  voters  at  the  door  of  the 
Court-house  and  the  Exchange  in  Savannah,  for  one  week  from  the 
Tuesday  after  the  first  Monday  in  October  of  every  year ;  but,  in  said 
list,  it  shall  not  be  necessary  for  said  clerk  to  publish  the  age,  business, 
or  place  of  residence  of  such  voter. 

§4836.  (4738.)  A  list  of  the  names  registered  to  be  furnished  managers. 
It  shall  be  the  duty  of  the  clerk  of  cotmeil  to  furnish  to  the  magistrates 
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presidiiic:  at  the  election  of  mayor  and  aldermen  of  Savannali,  at  the 
oj>oninii-  c^f  the  polls  on  the  day  of  said  election,  a  complete  list  of  all  the 
names,  arraneod  in  alphabetical  order,  which  shall  have  been  registered 
acrordiiig  to  the  foregoing  provisions,  together  with  the  age,  occupation, 
or  business,  and  place  of  residence  in  Savannah,  of  every  ]ierson  whose 
name  is  so  regi.^ered,  at  the  time  of  such  registration,  certified  under  the 
hand  of  said  clerk,  and  the  corporate  seal  of  Savannah;  which  list  shall 
be  kept  before  the  presiding  magistrates  during  such  election,  and,  when 
said  election  is  over,  it  shall  be  deposited  in  the  ofiice  of  said  clerk  of 
council  to  be  safely  kept  by  him. 

§4837.  (4739.)  Oath  of  voters.  The  presiding  magistrates  shall  be 
authorizeil  to  administer  the  following  oath  to  any  person  attempting  to 
vote:  '^You  do  solemnly  swear  that  you  are  a  citizen  of  the  United 
States ;  that  yon  have  resided  in  the  State  of  Georgia  for  one  year  imme- 
diately preceding  this  election,  and  within  the  corporate  limits  of  the  city 
of  Savannah  for  the  last  four  months;  that  you  are  twenty-one  years  of 
age;  that  you  have  paid  all  taxes  due  the  city  of  Savannah,  or  have,  in 
your  own  right,  sufficient  real  estate  to  satisfy  any  executions  against 
you;  that  you  have  made  all  returns  required  by  the  ordinances  of  the 
city ;  that  you  have  been  duly  registered  within  thetime  prescribed  by  law, 
and  that  you  have  not  yet  voted  this  day.  So  help  you  God.^^  Any  person 
conscientiously  opposed  to  taking  an  oath  may  affirm  to  the  same  tenor. 

§4838.  (4740.)  Illegal  voting.  Any  person  voting  or  attempting  to 
vote  at  such  election,  not  qualified  to  vote,  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction  before  the  Superior  Court  of  Chatham  county, 
shall  be  punished  by  fine  or  imprisonment,  or  both,  at  the  discretion  of 
the  Court. 

§4839.  (4741.)  May  he  committed  to  jail.  The  presiding  "magistrates, 
or  any  one  of  them,  shall  be  authorized  to  commit,  instanter,  to  the  com- 
mon jail,  any  unqualified  person  offisring  or  attempting  to  vote  as  afore- 
said, and  any  person  attempting  to.  commit,  or  actually  committing,  an 
act  of  violence,  at  or  about  the  polls  or  place  of  election,  and  any  person 
attempting  to  create,  or  actually  creating,  a  riot  or  disturbance  at  or  about 
the  polls  or  place  of  election,  by  verbal  order  issued  to  any  officer  of  the 
county  or  city,  or  by  warrant  under  his  or  their  hand,  addressed  to  all 
lawful  officers  of  the  county  and  city,  or  to  any  private  person  specially 
named  therein :  Provided,  that  any  person  so  committed  shall  be  entitled 
to  be  discharged  or  admitted  to  bail  upon  examination  according  to  law, 
at  any  time  after  ten  o'clock  on  Tuesday  after  the  second  Monday  in 
October;  and,  provided  further,  that  no  person  committed  on  verbal  order, 
as  aforesaid,  shall  be  detained  in  jail  more  than  twenty-four  hours,  unless 
a  written  detainer  be  lodged  against  him. 

§4840.  (4742.)  Arrest — by  whom  made.  Any  officer,  upon  the  receipt 
of  the  verbal  order,  as  aforesaid,  or  any  officer  or  private  person  specially 
named,  upon  the  receipt  of  the  warrant,  as  aforesaid,  shall  be  authorized 
to  require  the  assistance  of  a  posse ;  and  any  officer  of  the  city  or  county 
refusing  or  neglecting  to  obey  such  verbal  order  or  written  warrant,  shall 
be  guilty  of  a  misdemeanor,  and,  on  conviction,  before  the  Superior  Court 
of  Chatham  county,  shall  be  punished  by  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  Court;  and  it  shall  be  the  duty  of  the  magistrate 
or  magistrates,  giving  such  order  or  issuing  such  warrant,  to  })resent  the 
offending  officxir  to  the  grand  jury  of  the  Superior  Court  at  its  ensuing 
term. 
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aktjcj;e  ir. 


CORPORATE    AND    JURLSDICTIONAf.    UMITfi. 


Skotion. 
-iSIl.  Corporato  limits  of  Savannah. 
4H-12.  Citi/.nnslijp. 
4843.  JuriHdiotion. 


4SM.  SuhjoctF  of  jiiriH'li<;fion — nppoal. 
4815.  iStorcH,  Hhop.-j,  and  ba.r-rooni.'j. 


§4841.  (4743.)  Corporate  limits  of  Savannah.  The  corporato  limits 
of  the  city  of  Savanna]  1  shiil I  continue  to  bo,  and  the  samo  are  Pjorc-bv 
defined,  as  follows,  to-wit:  Beginning  at  a  point  on  tlie  western  side  of 
the  mouth  of  Bilbo's  canal,  and  running  thence,  in  a  direct  line,  to  a 
granite  stone  near  the  culvert  on  Thunderbolt  road,  and  which  stone 
marks  the  line  of  the  present  city  limits;  thence  along  the  north  side  f>f 
Thundei'bolt  road,  the  west  side  of  Water^s  road,  the  north  side  of  I^over's 
lane,  and  its  line  prolonged  to  the  line  of  Springfield  plantation ;  thencMS 
along  the  boundary  line  of  said  plantation  to  the  bifurcation  of  the 
Augusta  and  Louisville  roads;  and  thence  to  a  point  on  the  river  bank, 
ten  chains  west  of  William  B.  Giles  &  Co.'s  mill;  thence  along  the  line 
prolonged  to  Hutchinson's  Island  ;  thence  along  the  shore  of  Hutchin- 
son's Island  to  the  eastern  end  of  it;  thence  to  the  point  of  beginning. 

§4842.  (4744.)  Citizenship.  All  persons  residing  within  said  defined 
limits  shall  be  entitled  to  the  privileges  of  citizenship,  under  the  same 
conditions  and  restrictions  as  the  residents  of  the  wards  already  laid  out; 
and  all  persons  and  property  w^ithin  the  said  defined  limits,  shall  he  sub- 
ject to  and  bound  by  all  the  ordinances  and  regulations  of  the  mayor  and 
aldermen  of  said  city,  now  of  force  and  hereafter  to  be  ordained  and 
established  ;  with  this  proviso^  nevertheless^  that  the  said  corporate  author- 
ities shall  have  no  power  to  tax  any  of  the  lands,  or  other  property  within 
said  defined  limits,  not  now  liable  to  taxation,  except  where  the  plan  of 
the  city  is  now,  or  shall  hereafter  be,  regularly  and  bona  fide  extended 
over  such  limits. 

§4843.  (4745.)  Jurisdiction.  The  said  mayor  and  aldermen  shall  have 
jurisdiction  over  vessels  and  rafts  lying  in  the  river  Savannah,  between 
said  city  and  Tybee,  and  their  respective  crews  ;  and  all  porters  working 
on  board  such  vessels  shall  be  subject  to  the  ordinances  of  said  city  in 
regard  to  badges,  and  to  porters  and  laborers. 

§4844.  (4746.)  Jurisdictional  limits  of  the  city.  The  jurisdictional 
limits  of  Savannah  shall  extend  one  mile  beyond  the  above  defined  cor- 
porate limits,  so  as  to  enable  the  mayor  and  aldermen,  by  ordinance,  to 
prohibit  the  cultivation  of  rice  within  said  extended  limits ;  and  any  per- 
son aggrieved  by  the  action  of  council  in  this  respect  may  appeal  from 
any  such  proceeding  to  the  Superior  Court  of  Chatham  county — the 
appeal  to  be  tried  by  a  special  jury ;  and  the  only  point  at  issue  on  such 
trial  shall  be:  Is  the  cultivation  of  rice  in  the  place  prohibited  injurious 
to  the  health  of  any  portion  of  the  citizens  or  inhabitants  of  Savannah? 
And  if  such  issue  shall  be  determined  in  the  negative,  then  the  prohibi- 
tion shall  be  null  and  void,  and  not  otherwise. 

§4845.  (4747.)  Jurisdiction  as  to  sto7^es,  shops,  aiid  bar-rooms.  The 
jurisdictional  limits  of  said  city  shall  extend  two  miles  beyond  the  above 
defined  corporate  limits,  so  as  to  give  to  said  mayor  and  aldermen  the 
control  and  regulation  of  all  shops,  stores,  and  bar-rooms,  and  the  sole 
regulation  and  power  of  governing  and  directing  taverns,  and  granting 
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lieciisios  lor  ivtaillne;  liquors  within  such  limits,  and  of  preserving  peace 
anil  gxHxl  order  therein  on  the  Sabbath,  under  such  rules  and  regulations 
as  from  time  to  time  mav  be  advisable. 


ARTICLE  III. 


POWERS   AND   RIGHTS   OF  THE   CORPORATION. 


Skctiox. 
4S411.   By-l;i\y?. 
4S47.  TaxiUion. 

•iS4S.  Dobtii  due  the  city— dijxnity  of. 
4Si9.  Streets,  wharves,  lanes,  etc. 

4550.  Street  railways. 

4551.  Privilogre  may  be  fanned. 
48ol2.  Transportation  of  tVeigiit. 
4So:x  Kates  of  f;n-e  and  freight. 
4S54.  System  of  drainage. 
485-3.  Public  market. 

485(1.  ]\Iay  borrow  money. 
4857.  ]\Iay  hobl  real  and  personal  estate. 
4S58,  Police  othcers — appointment  and  pay. 
4859.  Shops,  taverns,  bar-rooms,  etc. 


Section. 
4860.  Pains  and  penalties. 
48()1.  Fines — how  collected. 
48()2.  Mayor  and  aldermen — powers. 
4St)3.  Pavements  and  sidewalks. 
48(U.  Exemptions  of  persons  and  property. 
4Sn5.  Persons  convicted — how  punished. 
4Sr.(i.  Exemptions  from  militia  duty. 
4S(>7.  .Tail  of  Cha.thaui  county. 
4808.  Rules  and  regulations  of  the  jail. 
48()9.  Erection  of  jail. 
4S70.  Jail  fees. 

4871.  Ordinances  continued. 

4872.  How  evidenced. 


§4846.  (4748.)  3Iay  establish  by-laws.  The  mayor  and  aldermen  of 
said  city  shall  have  power  and  authority,  from  time  to  time,  to  make, 
ordain  and  establish  such  by-laws,  ordinances,  rules  and  regulations  as 
shall  appear  to  them  requisite  and  necessary  for  the  security,  welfare  and 
convenience  of  the  said  city  and  its  inhabitants,  and  for  preserving  health, 
peace  and  good  government  within  the  limits  of  the  same. 

§4847.  (4749.)  Taxation.  They  are  also  hereby  vested  with  full 
power  and  authority  to  make  such  assessments  and  lay  such*  taxes  on  the 
inhabitants  of  said  city,  and  those  who  hold  taxable  property  within  the 
same,  and  those  who  transact  or  offer  to  transact  business  therein,  as  said 
corporate  authorities  may  deem  expedient  for  the  safety,  benefit,  con- 
venience and  advantage  of  said  city,  and  may  enforce  the  payment  of 
such  assessments  and  taxes  in  such  manner  as  said  mayor  and  aldermen 
may  prescribe.  Besides  real  and  personal  property,  the  said  mayor  and 
aldermen  may  tax  capital  invested  in  said  city,  stocks  in  money  corpora- 
tions, choses  in  action,  income  and  commissions  derived  from  the  pursuit 
of  any  profession,  faculty,  trade  or  calling,  dividends,  bank,  insurance, 
express  and  other  agencies,  and  all  other  property  or  sources  of  profit 
not  expressly  prohibited  or  exempt  by  State  law  or  competent  authority 
of  the  United  States. 

§4848.  (4750.)  Hank  of  tax  and  debts  due  the  city.  Taxes  and  assess- 
ments due  to  said  city  shall  rank  as  debts  due  to  the  public,  Avhether  in 
the  administration  of  the  assets  of  a  decedent  or  otherwise,  and  tax  exe- 
cutions in  favor  of  the  city  shall  have  the  same  lien  on  property  through- 
out the  State  as  judgments  have  by  law. 

§4849.  (4751.)  Poumrs  over  streets,  lanes,  wharves,  etc.  They  shall 
also  have  power  and  authority  to  widen,  extend  or  straighten  any  street, 
lane,  way  or  square  in  said  city,  and  to  open,  lay  out  and  establish  any 
new  street,  lane,  way  or  square  within  the  limits  of  said  city ;  to  remove  all 
nuisances  and  all  encroachments  by  wharves,  erections  or  obstructions  of 
any  kind  along  the  line  of  the  river,  or  along  or  upon  any  street,  lane,  way 
or  place ;  but  whenever  said  mayor  and  aldermen  shall  exercise  the  power 
to  Vv'iden,  extend  or  straighten  a  street,  lane,  way  or  square,  or  to  open, 
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lay  out  and  ostablisli  any  now  street,  ]utu',  way  ov  y<\\\'df('.,  to  tJie  injury 
of  j)rivatc  rl^lit,  tlusy  sliall  appoint  iiv(;  frcoliohJcrs,  who  slialJ  as.-x-h.s  tin; 
damages  sustained,  or  the;  l)en(;fits  or  advantages  derived  \)y  tlu;  owner  or 
owners  of  tlie  lot  or  lots  fronting  on  said  streets,  lanes,  ways  or  Sfjuares 
so  widencnl,  extended,  straightcMied,  op(!ned,  laid  out  or  established,  with 
])Ower  and  authority  to  said  mayor  and  aldermen  to  enf(>ree  the  award  or 
decision;  but  the  owner  or  owners  of  land  affected  by  such  decision  shall 
have  the  right  to  a])peal  therefrom  to  a  special  jury  in  the;  Superior  Court 
of  Chatham  (ionnty,  whose  verdi(;t  in  the  j)remises  shall  be  eon(;lusive. 

§4850.  (4752.)  direct  railvxiyH — lio'w  condractcjl  and  uacd.  ['J'lie  said 
mayor  and  aldermen,  in  council  ass(!mbled,  and,  as  a  cf>rporatI(jn,  are 
authorized  and  em})owered  to  lay  down,  build  and  construct,  in  any  of 
the  streets  of  said  city  of  Savannah,  except  as  her(;after  exc(,'pt('d,  and 
to  run,  operate  and  work  the  same,  carriage  railways  lor  the  convenience 
of  persons  traveling  in  and  visiting  said  city;  the  cars  and  r^arriages  on 
such  railways  to  be  moved  and  propelled  by  animal  power,  and  not  by 
steam,  together  with  the  necessary  turn-outs  and  switches :  Providfdy 
always,  that  in  any  case  where  the  grading  for  any  such  railway  shall 
render  a  bridge  or  bridges  necessary  for  the  convenience  of  crossing  a 
street  by  other  vehicles,  or  by  persons  on  foot,  or  on  horseback,  such  (a)  ^c^g^fj^gg^ 
bridges  shall  be  built  and  kept  in  proper  repair ;  also,  that  no  such  rail-  pp-  i'^'^-  ^•^• 
way  shall,  when  it  can  possibly  be  avoided,  interfere  with  the  usual  or 
natural  grade  of  any  street ;  and,  further,  that  the  rate  of  speed  on  any 
such  railway  shall  not  be  greater  than  that  allowed  by  present  or  future 
ordinances  of  said  city  for  other  vehicles :  And,  provided  further^  that 
such  railways  shall,  in  all  respects,  be  so  constructed,  laid,  built  and  used 
as  that  other  vehicles  and  horsemen  and  footmen  may  pass  freely  in  and 
across  the  street  or  streets,  used  by  said  railway,  except  at  the  instant  of 
the  passing  of  a  car,  carriage  or  train ;  and,  further,  that  no  such  railway 
shall  ever  be  built  or  laid  in  or  on  any  street  which  runs  through  a 
square  or  park  in  said  city,  or  in  or  on  any  street  less  than  forty-five 
feet  in  width.]     (a.) 

§4851.  (4753.)  City  may  use  or  farm  raihoay  privileges.  [The  said 
corporation  of  Savannah  may  either  build,  construct  and  use  such  rail- 
ways on  its  own  account,  or  let  or  farm  the  privilege  to  individuals  or 
companies,  under  the  conditions  and  restrictions  herein  contained,  and  at 
such  rates  of  faie  and  other  charges  as  the  city  council  of  said  city  may, 
by  ordinance,  determine  :  Provided,  however ,  that  the  said  corporation,  in 
letting  or  farming  the  privileges  as  aforesaid,  shall  not  sell  the  privilege 
for  any  money  consideration  other  than  an  agreed  proportion  of  the  net 
annual  earnings  of  such  railway  or  railways;  and  that  the  rates  of  "f^^i'^pp^'iss^is^!''^' 
and  other  charges  must  beforehand  be  fixed  by  ordinance  and  published 
for  general  information ;  and  council  may,  also,  by  contract,  fix  the  time 
at  which  the  city  proportion  of  earnings  shall  be  made  payable,  and, 
either  by  ordinance  or  contract,  requiring  indemnity  for  the  payment  of 
its  said  proportion.]     (a.) 

§4852.  (4754.)  Question  of  carrying  freight^  Jwiv  determined.  [It  shall 
be  the  right  of  said  city  council  to  determine  what  transportation,  in  addi- 
tion to  passengers  and  baggage,  may  be  made  on  such  raih^ays  :  Pro- 
vided, that  permission  to  carry  freight  on  such  railways  by  any  company 
or  contracting  party,  or  by  the  city  corporation,  shall  not  be  granted  until 
the  question  of  carrying  freight  shall  have  been  submitted  to  the  ballot 
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/  V  .  .    ri^^.  of  the  loiral  voters  of  saiM  oitv  and  the  county  of  Chatham,  and  by  a 

(»)  Actsoflb6b,         .      .       '    ,>  1  1  1  n       ,      \     '  *^ 

i.p.  133.  Icy*.       maionry  ot  such  votei*s  been  approved. J     (a.) 

H^^"^'^-  (-^""^"^O  ^^(^(("s  of /arc  and  freight,  hoiv  fixed.  [After  the  rates 
of  fare  shall  have  been  fixed  by  said  city  council,  for  and  upon  suchrail- 
■\vav  or  railways,  such  rates  sliall  never  be  increased,  except  by  authority 
from  said  city  council  ;  and  in  case  the  privilege  of  carrying  freight  be 
allowinl  by  ballot  of  the  people  as  aforesaid,  the  city  council  shall  always 
liave  the  right  to  fix,  limit  and  change  the  rates  of  such  freight ;  and 
said  city  council  shall  never  depute,  delegate  or  assign  the  right  to 
(•)  AoL« of  is<.v.  construct,  opei*ate  and  use  such  railways  for  a  longer  period  thau  ten 
IP-  ^  yeai^s,  after  which  the  city  council  may,  from  time  to  time,  renew  the 

lease,  grant  or  permission  to  the  same  party  or  pc^rties,  and  the  city  coun- 
cil may  tdways,  in  advance,  fix  the  terms  (other  than  those  hereinbefore 
described,)  on  which  such  railways  may  be  built  and  used  and  managed.] 

§4854.  (4756.)  System  of  drainage.  The  said  mayor  and  aldermen 
shall  also  have  power  to  establish  a  complete  system  of  drainage  in  and 
around  said  city,  for  the  health  and  comfort  of  its  inhabitants ;  but  in 
cases  where  private  property  may  be  taken,  or  private  right  be  injured  for 
such  purpose,  the  same  proceedings  for  assessing  and  pajdng  the  damage 
shall  be  had  as  are  pointed  out  in  section  4849. 

§4855.  (4757.)  Public  market.  They  shall  also  have  the  complete 
control  and  management  of  the  present  public  market,  and  any  other 
that  may  be  established  in  said  city,  and  the  regulation  of  the  same,  and 
of  sales  and  purchases  therein. 

§4850.  (4758.)  3Iay  borrow  money.  The  said  mayor  and  aldermen 
shall  have  power  to  borrow  money  and  contract  loans  for  the  public 
good,  and  to  subscribe  for  works  of  internal  improvement,  which,  in 
their  judgment,  may  be  to  the  interest  of  said  city,  and  to  issue  bonds 
and  pk.'dge  the  property,  faith  and  ci'cdit  of  the  city  for  the  payment  of 
such  snbscrij)tions  :  j^^^ovided  no  subscription  or  outlay  of  money  shall  be 
made  for  any  such  wx^rk  out  of  the  city,  except  upon  the  recommenda- 
tion of  a  ]nddic  meeting  of  the  citizens  of  Savannah,  called  for  the  pur- 
pose ;  and  all  bonds  heretofore  issued  by  said  aldermen,  and  still  out- 
standing, are  hereby  declared  legal  and  valid:  \_Provided,  also,  that  said 
corporation  shall  not  issue  any  bond  or  bonds  of  said  corporation  until 
such  mayor  and  aldermen,  in  council  assembled,  shall  first  have  determ- 
ined the  amount  and  the  occasion  or  occasions  for  which  such  bonds  shall 
be  issued,  and  until  the  freeholders  of  said  city  shall  have  had  an  oppor- 
tunity, by  proclamation  of  the  mayor  of  said  city,  published  in  one  or 
rnr>re  of  the  public  gazettes  of  said  city  for  at  least  ten  days,  and  giving 
notice  of  the  time,  place  and  objects  of  such  meeting,  to  express  an  opin- 
ion, favorable  or  unfavorable,  to  such  issuing  of  bond  or  bonds.  If 
such  opinion  shall  be  favorable  to  such  issuing,  then  the  amount,  denomi- 
natir)!!  and  time  for  the  maturing  of  such  bonds  shall  be  expressed  in 
suf'h  opinion;  but  no  such  bond  or  bonds  shall  be  issued  until  or  unless 
such  action  of  freeholders  shall  have  been  sanctioned  by  a  ballot  of  the 
citizens  of  Savannah  liable  to  taxation,  such  balloting  to  be  had  at  the 
Court-house  in  Savannah,  in  not  less  than  thirty,  and  within  sixty  days 
after  such  favorable  opinion  of  such  freeholders  shall  have  been  expressed, 
the  result  to  be  determined  by  a  majority  of  the  ballots  so  cast.  Notice 
of  such  balloting  shall  be  j)ublished  in  a  public  gazette  of  said  city  for 
at  least  ten  days  before  the  time  fixed   by  said  city  council  for  such  bal- 
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loting,  and  such  notice  shall  ]>e  Kl;^n(;{]  l»y  tljo  mayor  of  said  city,  and 
countersigned  })y  tlie  cl(;rk  of  eonncil.  Such  f)a)lotiM^^  .shall  he  undfr 
the  supervision  of  three  Justices  of  the  Pea^-e,  ajid  three  freeholders  r>f 
Chatham  county,  or  a  majority  of  them.  The  returns  of  such  balloting 
shall  be  made  to  the  city  coun(;il,  and,  if  favorable,  the  bond  or  bonds 
shall  be  issued  at  a  [)eriod  of  tinuj  not  earlier  than  six  weeks  nor  later 
than  three  months  after  the  result  sJiall  have  been  declared  by  coiFiifMl. 
The  form  of  the  ballots,  affirmative  or  negative,  shall  be  prescribed  hy  p''ji(j!^'^  ^^' 
said  city  council,  and  be  incorporated  in  the  notice  aforesaid.  At  such 
balloting  no  person  shall  be  allow(;d  to  vote,  unless  he  shall,  if  chal- 
lenged, take  an  oath  that  he  is  a  tax-payer  under  the  ordinances  of  said 
city.]     (a.) 

§4857.  (4759.)  Ilaj/ hold  real  and  personal  property.  The  said  city, 
in  its  corporate  capacity,  may  hold  real  and  personal  [)ro})(;rty,  aixl  may 
sell  and  dispose  of  all  or  any  part  of  the  domain,  property,  land,  lots,  or 
any  personal  property  to  it  belonging,  from  time  to  time,  on  such  terms 
as  to  said  corporation  shall  seem  expedient;  but  no  street,  lane  or 
thoroughfare,  after  having  been  dedicated  to  public  uses  (including  all 
present  dedications,)  shall  be  aliened  by  said  corporation,  except  by 
authority  of  the  General  Assembly.  All  rights  of  property  existing  in 
said  corporation  at  the  adoption  of  this  Code  are  hereby  expressly  reserved 
to  it. 

§4858.  (4760.)  Police  officers — appointment  and  pay.  The  said  mayor 
and  aldermen  shall  have  power  to  appoint  all  such  officers  undei"  them  as 
they  may  deem  proper  for  the  police  and  government  of  said  city,  and 
to  make  all  such  rules  and  regulations  for  the  government  and  compen- 
sation of  such  officers  as  said  mayor  and  aldermen  may  deem  proper. 
Besides  commissioners  of  pilotage,  they  may  also  appoint  the  harbor 
master,  vendue  master,  port  wardens,  health  officers,  inspectors  of  every 
sort,  gangers  and  measurers,  and  fix  their  duties  and  compensation  ; 
but  all  appointments  to  office  under  said  mayor  and  aldermen,  existing  at 
the  adoption  of  this  Code,  shall  continue  until  the  incumbents  of  said 
offices  respectively  shall  be  superseded  by  expiration  of  the  term  of  the 
same  respectively^  or  by  resignation,  or  by  authority  of  law,  or  by  ordi- 
nance of  said  city,  for  incapacity  Oi'  improper  conduct,  when  said  mayor 
and  aldermen  are  not,  by  this  Code  or  by  other  statutory  enactments,  or 
by  the  Constitution  of  this  State,  prevented  from  declaring  a  vacancy. 

§4859.  (4761.)  Shoj)Sy  taverns,  stores  and  bar-rooms.  The  said  mayor 
and  alderman  shall  have  the  control  and  regulation  of  all  shops,  taverns, 
stores  and  bar-rooms,  within  the  corporate  and  jurisdictional  limits  of 
said  city,  and  the  regulation  of  tavern  license,  and  licenses  to  retail 
liquors  within  the  same;  and  also  the  power  to  I'egulate  the  conduct  of 
peddlers  and  itinerant  traders  within  the  same  limits,  by  taxation  or 
otherwise.  They  shall  also  have  the  power  to  pass  all  ordinances,  rules 
or  regulations,  proper  or  necessary  for  the  government  of  persons  of  color 
within  the  city  and  its  jurisdictional  limifs. 

§4860.  (4762.)  Pains  and  peoialties.  They  shall  have  poAver  and 
authority  to  impose  and  inflict  such  pains,  penalties  and  forfeitures  for 
violations  of  the  by-laws  or  ordinances  of  the  city  as  shall,  in  their  judg- 
ment, be  conducive  to  the  good  order  and  government  of  said  city  :  Pro- 
vided, that  no  fine  or  forfeiture,  for  one  individual  offense,  shall  exceed 
one  hundred  dollars,  and  no  imprisonment  slid  I  be  for  more  tlia^^  thirty 
days ;  although  the  said  mayor  and  aldermen  may  impose  and  inflict  sev- 
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oral  ami  ilistinot  tines  ami  imprisonments,  at  the  same  meeting  of  council, 
lor  several  and  distinct  oiVonses. 

M^^^^^l.  (47(33.)  Fines  ar,(I  penalties — how  collccfed.  Fines,  penalties, 
and  lorteitnres,  shall  be  levied  by  warrant  or  execution  of  distress,  and 
sale  of  the  otVender's  goods  and  chattels,  if  any  to  be  found  ;  otherwise, 
of  lands  and  tenements ;  and  in  case  of  no  such  property,  then  the 
defendant  may  be  im})risoned  in  thccommon  jail,  or  made  to  do  public 
work,  as  hereinafter  provided. 

N^48(32.  (47G4.)  Maj/or  and  aldermen  vested  with  the  poiDers  of  Justice 
of  the  Peace.  The  mayor,  or  any  one  alderman,  shall  be  vested  Avith 
the  power  of  a  Justice  of  the  Peace,  so  as  to  enable  him,  within  the  cor- 
porate and  jurisdictional  limits  of  the  city,  to  suppress  riots  or  breaches 
of  the  peace,  arrest,  confine,  or  bind  over,  offenders  against  the  laws  of 
the  State,  to  answer  for  such  offenses  before  the  proper  tribunal. 

H'^^GS.  (4765.)  Pavements  and  sideicall'S.  Said  mayor  and  aldermen 
shall  have  power  to  order  such  pavements  and  sidewalks,  and  repairs  of 
the  same,  as  they  may  deem  proper ;  and  upon  the  failure  of  any  person 
to  comply  with  such  order  within  the  time  prescribed,  the  said  mayor 
and  aldermen  may  have  the  same  done,  and  levy  and  collect  the  expenses 
thereof  bv  execution  ao-ainst  the  lands  and  ffoods  and  chattels  of  the  owner 
of  the  lot,  whether  holding  the  same  under  leasehold  title  from  the  city 
or  by  title  otherwise  derived. 

§4864.  (4766.)  Mayor,  etc..  exempt  from  jury  duty.  The  mayor  and 
aldermen,  during  their  continuance  in  office,  shall  be  exem]3t  from  jury 
duty;  and  the  Springfield  pUuitation,  and  all  other  property  of  the  city 
now  exempt  from  taxation  by  the  State,  shall  continue  to  be  so  exempt. 

§4865.  (4767.)  Persons  convicted  of  offenses — hoiv  p)unished.  They 
shall  have  power  to  establish  work-houses  and  treadmills,  and  to  cause 
labor  and  confinement  therein,  also  on  the  public  streets,  squares^  or 
lanes,  by  persons,  whether  white  or  colored,  convicted  of  offenses  against 
the  ordinances  of  the  city  or  laws  of  the  State  in  relation  to  said  city. 

§4866.  (4768.)  Persons  exempt  from  militia  duty.  The  ofBcers  and 
privates  of  the  police,  or  city  watch  of  Savannah,  shall  be  exempt  from 
the  performance  of  militia  duty  under  the  peace  establishment  of  this 
State  ;  and  they,  and  the  engineer  and  assistant  engineer  of  the  Savannah 
water  works,  shall  be  exempt  from  jury  duty.  * 

§4867.  (4769.)  The  jail  of  Chatham  county.  The  jail  of  Chatham 
county  shall  continue,  as  heretofore,  under  the  direction,  control,  and 
management  of  the  mayor  and  aldermen  of  Savannah,  with  all  the 
rights  and  duties  of  commissioners  of  rfie  same,  and  with  power  to  them 
to  appoint  a  jailor,  and  other  necessary  officers,  for  a  term  not  exceeding 
three  years;  which  said  jailor  and  other  officers  shall  respectively  give 
such  bond,  and  l)e  allowed  such  compensation,  as  the  mayor  and  alder- 
men shall,  by  ordinance,  prescribe;  and  which  said  jailor  and  other 
officers  shall  be  removable  from  office  by  said  mayor  and  aldermen,  for 
any  misconduct  whi('h  shall,  in  their  opinion,  furnish  sufficient  cause. 

§4868.  (4770.)  Pules  and  regidaiions  respectinrj  the  jail.  And  said 
mayor  and  aldermen  shall  have  power  to  pass  all  ordinances,  resolutions, 
rides,  and  regulations,  for  the  regulation  of  the  jail  and  the  government 
of  the  jailor  and  other  officers,  and  all  persons  confined  within  said  jail, 
as  said  mayor  and  aldermen  sliall,  from  time  to  time,  deem  proper,  and 
as  shall  not  be  repugnant  to  law;  and  the  jailor  shall  be  answerable  for 
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all  csoapos  from  such  jail,  to  tin;  narno  oxtciit  and  in  tho  samo  manner  an 
tli(^  sheriff  or  other  keeper  of  a  jail  may,  by  the?  ^(;neral  law,  Ik?. 

§48G9.  (4771.)  Jjivh  for  tlic.  crccfion  of  nnr  jdil,  A\\  I  a  w.s  of  ff  >rc(», 
for  the  erection  of  any  new  jail  In'  the  Ordinary  of  (^'hatljam  county, 
are  hereby  continued  in  force;  but  such  new  jail,  when  eret.'ted,  shall 
become  the  jail  of  said  county,  under  the  direction,  control,  anrl  man- 
agement of  said  mayor  and  aldcrnicn,  as  in  tlu?  ])rf.'coding  section  men- 
tioned ;  but  the  said  jail  shall  be  subject  at  all  times  to  the  visits  and 
insjiection  of  said  Ordinaiy,  and  of  the  g-rand  inrjuests  of  said  countv 
and  city,  who  may  report  to  the  city  council  of  said  r-ity  anv  mi^r-ondiK-t 
of  the  officers  thereof,  or  evils  existing  therein,  and  recommend  to  said 
city  council  any  mode  of  redress  or  remedy  therefor. 

§4870.  (4772.)  Jail  fees.  Persons  committed  to  said  jail  on  other 
than  civil  process,  or  process  from  the  corporate  authorities  of  Savannah, 
shall  be  a  charge  on  the  county  from  Avhich  the  prisoner  may  be  sent ; 
and  said  city  authorities  may  demand  periodical  settlements  from  such 
county  for  the  fees  accruing  for  such  prisoner,  and  in  case  the  Ordinary' 
of  any  such  county  shall  refuse  to  make  periodical  settlements  or  pav- 
ments,  it  shall  be  lawful  for  the  Superior  Court  of  such  county,  by 
ruandamus  or  other  process,  on  the  application  of  the  said  corporation  of 
Savannah,  or  the  jailor,  to  compel  such  settlement  and  payment. 

§4871.  (4778.)  Ordinances  continued  in  force.  All  ordinances  of  said 
city  existing  at  the  time  of  the  adoption  of  this  Code,  and  not  repugnant 
thereto,  shall  be  of  full  force  and  eifect  until  the  same  be  altered,  modi- 
fied, or  repealed  by  the  mayor  and  aldermen  of  said  citA'. 

§4872.  (4774.)  Ordinances  of  the  city — how  evidenced.  All  ordinances, 
by-laws,  rules,  and  regulations  of  said  city,  published  by  authority  of 
said  mayor  and  aldermen,  and  j^i'oi^^dged  as  such  by  said  authority, 
shall  be  evidence  in  all  the  Courts  of  this  State  to  the  same  extent  that 
laws  of  the  State,  as  published  by  authority,  shall  be  evidence  of  such 
laws ;  and  when,  in  any  case,  an  exemplification  of  any  such  ordinance, 
by-law,  rule}  or  regulation,  minute  of  council,  or  any  paper  of  file  in 
any  of  the  departments  of  the  government  of  said  city  may  be  required, 
the  same  may  be  authenticated  under  the  official  signature  of  the  mayor, 
or  acting  mayor,  and  the  seal  of  said  city. 
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Sectiox. 

4873.  Special  po"^er5  of  mayor. 

4874.  Ordinances  and  police  regulation?. 

4875.  Xuisances— how  abated. 

4876.  Paupers. 


Sectiox. 
4S77,  Wh?rre5 — control  of. 
4S7S.  Wharve? — how  repaired, 
4879.  Excepted  matters. 


§4873.  (4775.)  Special  powers  of  mayor.  The  mayor  of  the  city  of 
Savannah,  for  the  time  being,  and,  during  his  absence  or  inability  to  dis- 
charge his  official  duties,  the  chairman  of  council,  or  such  other  officer  as 
may  bv  law,  or  ordinance,  or  vote,  or  rule  of  council,  of  the  said  city, 
be  at  such  times  his  substitute,  shall  have  full  power  ami  authority  to 
issue  warrants  for  the  arrest  of  all  persons  charged,  upon  affidavit  before 
such  officer  or  other  lawful  magistrate,  with  having  committed,  within 
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tlie  limits  of  the  city  of  Savannali,  offenses  against  any  penal  law  of  this 
SSrate.  and  to  take  the  examination  of  sneh  persons,  and  the  same  to  dis- 
charge or  commit  to  prison,  or  let  to  bail,  according  to  law,  to  answer 
such  charge  beftn-e  the  proper  Court  having  jurisdiction  of  the  same,  in 
the  same  manner  as  Justices  of  tlie  Peace  of  the  several  counties  of  the 
^tatc  now  or  hereafter  may  have  by  law,  and  to  isfeiie  such  warrant 
acvording  to  law,  to  be  executed  Avithin  the  jurisdictional  limits  of  Sav- 
annah, all  which  warrants  may  be  executed  by  the  marshal  or  deputy 
marshal,  or  any  constable  of  said  city,  and  be  returned  before  said  mayor 
or  his  temporary  ofticial  substitute,  as  aforesaid.  And  the  said  mayor  or 
substitute  as  aforesaid,  may,  by  warrant  issued  as  aforesaid,  cause  sus- 
})ected  places  to  be  entered,  in  as  full  and  ample  a  manner  as  any  other 
magistrate  of  this  State  may,  with  a  view  to  tlie  detection  and  prevention 
(^r  punishment  of  oifenses,  within  said  jurisdictional  limits,  against  the 
laws  of  this  State,  or  the  ordinances  of  said  city. 

§4874.  (47 7 G.)  Onlinances  and  police  regulations.  The  mayor  and 
aldermen  of  said  city  shall  have  full  power  and  authority  to  pass  all  such 
ordinances  and  establish  such  police  regulations,  not  repugnant  to  the 
Constitution  and  laws  of  this  State,  as  in  their  judgment  and  discretion 
may  be  deemed  best  calculated  to  suppress,  within  the  jurisdictional  lim- 
its of  said  city,  the  practice  of  illicit  trading  and  receiving  stolen  goods, 
and  of  affixing  and  enforcing  such  penalties  for  the  violation  of  such 
ordinances  and  police  regulations  as  said  mayor  and  aldermen  shall  deem 
proper,  and  as  shall  not  be  inconsistent  with  such  Constitution. 

§4875.  (4777.)  Nuisances,  how  abated.  The  said  mayor  and  alder- 
men shall  have  power,  by  ordinance,  resolution,  or  order  of  council,  to 
cause  to  be  abated  within  the  jurisdictional  limits  of  said  city,  any  nui- 
sance which  may  tend  to  the  immediate  annoyance  of  the  citizens  in  gen- 
eral, may  be  manifestly  injurioiis  to  the  public  health  or  safety,  or  tend 
greatly  to  corrupt  the  manners  and  morals  of  the  people,  or  any  consid- 
erable part  thereof,  whether  the  nuisance  be  such  at  common  law  or  by 
statute  of  this  State,  or  by  ordinance  of  said  city  passed  in  conformity 
with  law,  and  to  enforce  the  order  for  abatement  and  removal  of  such 
nuisance  by  the  marshal  and  other  civil  force  of  said  city.  And  said 
mayor  and  aldermen  shall  have  full  power  and  authority  to  establish  such 
system  of  quarantine  and  make  such  sanitary  regulations  anywhere  on 
the  Savannah  river,  or  elsewhere  in  Chatham  county,  as  may  in  their 
judgment  be  proper  to  prevent  the  spread  of  contagious  or  infectious  dis- 
ease in  said  city. 

§4876.  (4778.)  Paupers.  Said  mayor  and  aldermen  shall  have  full 
power  and  authoi'ity  to  pass  all  ordinances  and  make  all  such  rules  and 
regulations  as  may,  in  their  judgment,  be  proper  to  prevent  the  influx  or 
immigration  of  paupers  into  said  city;  and  notiiing  in  the  general  laws 
of  the  State  shall  ever  be  considered  in  derogation  of  the  powers  hereby 
conferred  upon  said  city  authorities  on  said  subject;  and  any  and  every 
ordinance  of  said  city  now  existing  in  relation  to  the  influx  of  paupers 
therein  shall  be  considered  as  hereby  confirmed. 

§4.S77.  Wharves,  control  of.  [Said  mayor  and  aldermen  shall  have 
the  control  and  management  of  the  wharves  in  the  city  of  Savannah, 
including  the  power  to  regulate  the  rates  of  wharfage  and  dockage,  and 
the  mode  and  manner  of  building  and  repairing  such  wharves,  and  all 
matters  pertaining  thereto  within  the  present  and  future  limits  of  said 
city,  to  as  full  and  ample  an  extent  as  appertained  and  belonged  to  the 
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Cencral  Assembly  of  tlils  State  immedlatx^ly  Ijefore  lljf;  23(1  of  Augunt, .  ,  .       .^^^ 
1872.]     (a.)  ^  v.t'.i!'        '^ 

§4878.  Wharvc^j  hovj  repaired.  [Whenever  in  llie  jud^uKjnt  of  the 
city  council  any  vvliarf  or  part  of  a  vvliarf  in  said  city  nljall  renuin- 
rebuilding  or  repairing,  reasonable  uot'wAi  then;of,  not  hiSs  than  thirty 
days,  shall  be  given  to  the  owner  of  suf;h  wharf  or  ])art  oi'  a  wharf,  or 
his  agent  or  representative;  and  the  service  of  such  notice  .shall  consti- 
tute a  lien  on  such  wharf  or  part  of  a  wharf  to  the  extent  in  value,  oi' 
the  repairing  or  rebuilding  the  same,  wdiich  the  said  city  council  njay 
incur  or  expend  in  such  rebuilding,  or  repairing,  and  all  n^a-sonable 
expenses  in  the  enforcement  of  such  lien,  all  of  which  valu(i  and  expen.se-i 
may  be  recovered  by  said  city  council  in  any  Court  having  jurisdiction, 
and  the  judgment  may  be  enforced  against  such  wharf  or  part  of  a  wharf' 
by  sale  tliereof,  and  no  lease  or  alienation  of  the  premises  after  such 
notice  shall  be  good  or  valid  to  prevent  the  sale :  Provided  alicays,  that 
in  case  of  a  lease  good  and  valid  at  the  time  of  such  notice,  and  extend- 
ing beyond  the  term  of  such  sale,  the  officer  making  the  sale  shall  seir^^'^Ar^-'^''*'"^ 
only  the  reversionary  right  or  interest  of  the  owner  in  the  premises : 
And  provided  further ^  that  no  proceeding  to  enforce  the  lien  aforesaid 
shall  be  commenced  if  the  owner  of  such  wharf  or  part  of  a  wharf  shall 
within  thirty  days  after  service  of  said  notice  begin  to  rebuild  or  repair, 
as  the  case  may  be,  and  continue  in  good  faith  and  with  reasonable  dili- 
gence such  work  of  rebuilding  or  repairing  deemed  necessary  and  proper 
by  said  city  council.]     (b.) 

§4879.  Excepted  matters.  [Nothing  in  the  two  preceding  sections 
shall  be  construed  to  take  aw^ay  from  the  commissioners  of  pilotage  for 
the  bar  of  Tybee  and  river  Savannah,  and  the  several  bars  and  inlets 
north  of  Sapelo  bar,  the  right  to  sue  and  recover  in  any  case  provided  for 
in  the  first  section  of  an  Act  entitled,  an  Act  to  amend  the  laws  of  this 
State  regulating  pilotage,  and  defining  the  powders  of  the  commissioners 
of  pilotage,  and  further  to  protect  the  navigation  of  Savannah  river  so 
far  as  the  bar  of  Tybee  and  port  of  Savannah  are  concerned ;  to  author-  ^^^^p^,  ofi^"'' 
ize  the  Judge  of  the  Superior  Court  of  Chatham  county  to  hold  special  p.  ii^s. 
Courts  in  certain  cases,  and  for  other  purposes  approved  December  30th, 
1847:  Provided,  ihaX  such  commissioners  of  pilotage  have  already  caused 
to  be  done  or  begun,  any  work  or  building  of  repair  in  such  case  as  pro- 
vided in  said  section  of  said  recited  Act.]     (c.) 


AETICLE  Y. 

POLICE   COUKT   OF   SAVANNAH. 

Section.  _  I  Skction. 

48'^.().  Session!'  and  .htrisciiction.  4882.  Recorder. 

4881.  Officers  may  collect  coat.  I 

§4880.  (4779.)  Police  Court  a  Court  of  record.  The  Police  Court  of 
said  city  is  hereby  continued  a  Court  of  record,  and  the  mayor  or  acting- 
mayor  is  hereby  authorized  to  preside  in  said  Court,  and  to  hold  sessions 
thereof  as  often  as  to  him  may  appear  to  be  necessary.  Said  Court  shall 
have  cognizance  of  all  offenses  against  the  ordinances  of  said  city,  and 
the  laws  of  this  State  touching  said  city,  with  power  to  inflict  the  proper 
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inini^hmoiit  by  tine  and  imprisonment,  or  other  penalty  prescribed  by 
<iu'h  laws  and  ordinances  from  time  to  time,  and  to  enforce  the  same  by 
^n{(fiwu^'i,  directed  to  the  marshal  of  said  city  or  any  lawful  constable 
thereof,  and  to  the  jailor  of  Chatham  county  when  necessary;  and  said 
Court  shall  have  power  to  commit  to  jail  any  and  all  person  and  persons 
who  may  disturb  said  Court  during  its  sittings,  or  who  may  in  any  man- 
ner be  in  contempt  of  its  lawful  authority;  but  an  appeal  may  be  entered 
or  taken  from  any  judgment  or  decision  of  said  Court  (except  a  commit- 
ment for  contempt,)  to  the  mayor  and  aldermen  of  said  city,  in  council 
assembled,  all  costs  being  first  paid  and  bond  given  to  abide  the  decision 
of  said  council ;  [and  the  writ  of  certiorari  may  issue  to  the  mayor  of 
said  city,  or  to  the  person  presiding  in  said  Court,  upon  the  same  terms, 
and  under  the  same  rules,  as  regulate  the  issuing  of  said  writ  in  other 
.^  ctises,  except  that  in  case  of  the  imposition  of  a  fine,  no  certiorari  shall 
be  allowed  until  the  fine  imposed  by  the  mayor  or  other  person  presiding 
in  said  Court,  and  all  costs  shall  be  deposited  in  the  treasury  of  the  city, 
to  abide  the  final  decision  of  the  case;]  (a)  and  on  the  confirmation  by 
council  of  the  decision  or  judgment  of  said  Police  Court,  in  whole  or  in 
part,  no  certiorari  shall  be  allowed  until  the  fine  inflicted  or  confirmed 
by  council,  and  all  costs  shall  be  paid  into  the  treasury  of  said  city: 
(a)  \ct5  of  isn-  \_P^^oi'ide(l J  that  nothing  in  this  section  shall  be  construed  to  deprive  any 
72.  pp.  22, 23.  person  of  the  right  to  appeal  to  the  said  city  council  under  the  terms  of 
said  section,  nor  to  deprive  him  of  the  right  to  a  certiorari,  after  the  said 
city  council  has  acted  upon  the  appeal,  but  that  the  remedies  shall  be  con- 
current.]    (a.) 

§4881.  (4780.)  Officers  of  Police  Court  may  collect  costs.  The  clerk  of 
council,  the  marshal  of  said  city,  and  the  officers  and  members  of  the 
police  of  said  city,  wdio  are  hereby  declared  to  be  ex  officio  tonstables  of 
said  city,  shall  be  officers  of  said  Police  Court;  and  they  are  hereby 
authorized  to  demand  and  receive  for  services  rendered  or  duties  per- 
formed in  said  Court,  such  fees  and  costs  for  themselves,  to  be  collected 
out  of  the  defendants,  as  may  be  established  by  ordinance  of  said  city. 

§4882.  Recorder  may  he  elected,  his  2)owers.  [The  mayor  and  alder- 
men of  the  city  of  Savannah,  in  council  assembled,  may  elect  an  officer 
to  be  called  "Kecorder,"  for  such  time,  and  for  such  compensation  as  they 
may  ordain,  who  shall,  either  alone,  or  with  the  mayor  of  said  city,  be 
authorized  to  preside  in,  and  hold  the  sessions  of  said  Court  provided  for 
by  existing  law:  -Provided,  that  when  the  said  mayor  and  recorder  shall 
preside  together,  and  diffi3r  in  opinion,  the  said  mayor  shall  pronounce  the 
judgment  of  the  Court.]     (a.) 
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ARTICLE  yi. 

•    ORGANIZATION  OF    CITY  GOVERNMENT. 

Section  4883.  Organization  of  city  government. 

§-1883.  (4781.)  Orgamzaiion  of  the  city  govermnent.  The  organization 
of  the  city  government  of  Savannah,  as  existing  at  the  time  of  the  adop- 
tion of  this  Code,  shall  continue  until  superseded  or  modified  in  con- 
formity w^ith  the  provisions  of  said  Code. 
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AirnCLE  VIT. 


FIRE   DEPARTMENT  OF  SAVANNAH. 


4H84.  f^avarmali  fire  compiiny. 

4885.  May  purchase  and  hold  property. 


Skotiok^. 
4HH(].  Iilcctir5n  and  duty  of  offtcor^^. 
4887.  Other  companies  may  be  ejitabli«hcd. 


§4884.  (4782,,)  Fire  company  and  ilinr  .vicces.'iors.  The  corporation 
known  as  the  '^Savannah  Fire  Company,'^  and  their  sucfxtHsorH,  shall 
continue  to  exist  nndcr  said  corporate  name,  and  under  that  name  to  .sue 
and  be  sued,  plead  and  he  impleaded,  answer  and  he  answcnvjd  to,  in  any 
and  all  the  Courts  of  this  State,  and  to  have,  exercise  and  eujoy  all  tlio 
powers  granted  to  them  not  repugnant  to  the  Constitution  of  the  Uiiited 
States  and  of  this  State» 

§4885.  (4783.)  3fay  purchase  and  hold  property.  Said  cor])oration 
shall  continue  invested  with  power  to  hold  all  funds  and  property  now 
belonging  to  it,  and  such  additions  to  said  funds  or  property  as  may 
hereafter  be  made,  and  to  purchase  and  hold  real  and  personal  estate; 
and  also  to  receive  all  donations,  legacies  and  bequests  which  may  be 
made  to  it,  to  be  held,  used  and  enjoyed  for  the  purposes  following,  that 
is  to  say,  that  the  rents,  interests  and  profits  of  all  such  property  which 
said  corporation  may  purchase  or  be  interested  in,  and  the  interest  of  all 
loans  which  it  has  made  or  shall  make,  shall  be  used  and  applied  to  the 
purpose  of  relieving  the  distresses  of  its  members,  and  to  and  for  no  other 
use  or  purpose  whatsoever. 

§4886,  (4784.)  3Iay  elect  officers.  Said  corporation  shall  elect  their 
officers  in  the  manner  pointed  out  in  the  ordinances  of  the  city  council  of 
Savannah,  and  nothing  herein  contained  shall  be  so  construed  as  to  make 
said  fire  company  independent  of  said  city  council ;  but  that  it  shall  con- 
tinue to  be  subject  to  the  same  control  of  the  city  council  as  that  body 
has  heretofore  exercised  over  it.  Said  fire  company  shall,  on  the  first 
Monday  in  January,  annually,  report  to  the  city  council  of  Savannah 
what  property  they  have  purchased  or  become  interested  in,  what  loans 
they  have  made,  the  state  of  their  funds,  what  disbursements  they  have 
made,  and  for  what  benevolent  purposes. 

f«  §4887.  (4785.)  Mayor  and  aldermenmay  estahUsh  other  fire  companies. 
The  mayor  and  aldermen  shall  have  the  power  to  appoint  such  officers 
and  agents,  and  make  such  rules  and  regulations  for  such  appointments, 
and  for  the  keeping  up  of  an  efficient  force  for  preventing  and  extinguish- 
ing fires  in  said  city,  as  the  said  mayor  and  aldermen  shall  deem  expe- 
dient ;  but  nothing  herein  contained  shall  be  construed  to  repeal  the 
charter  of  any  fire  company  now  existing  by  law^ 


ARTICLE  yill. 


COLLECTION   OF   RENTS,   RECOVERY  OF  P08SESSI0N,    ETC 


Section. 

4888.  Distress  for  rent. 

4889.  Claim  to  property  distrained. 

4890.  Lien  of  distress  warrants. 


Skctiox. 
4S91.  Docket  of  Warrants. 
4Si>2.  Warrant,  how  obtained— 'defense;; 
4S93.  Contracts  for  rent  bear  interest. 


§4888.  (4786.)  Uent — distress  for.     Rent  due  by  any  person  or  per- 
sons, for  lands  or  tenements  Ivino;  within  the  citv  of  Savannah,  or  the 
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Collection  of  rents,  etc. 


j^nxMiu'ts  tlioroi^f,  may  be  recovered  by  distress  warrant,  issuing  on  the 
atlidavit  of  the  |h^-sou  claiming  the  same,  liis  agent  or  attorney  at  law,  or 
ill  tact,  for  tlie  sum  claimed  to  be  due.  If  such  sum,  exclusive  of  inter- 
est, do  not  exceeil  [one  hundreil]  (a)  dollars,  such  affidavit  nmst  be  made 
.  fiv"  ^^^^'^^'*<^'  ^^  Justice  ot'  the  Peace,  and  the  warrant  be  issued  by  such  Justice, 
p."2k>.  "'""  and  be  dirtx^teii  to  and  executed  by  any  lawful  constable  of  the  county  and 
levied  on  any  property  of  the  defendant ;  and  the  advertisement  and  sale 
shall  be  as  in  (^ther  cases  of  sale  under  execution.  If  the  rent  shall 
exceed  [inie  hundred]  (a)  dollars,  besides  interest,  the  affidavit  must  be 
made  before  the  Ju(ige  of  the  Superior  Court  or  Judge  of  the  City 
Court  of  Savannah,  or  Ordinaiy  of  Chatham  county,  who  shall  issue  a 
-wan-ant  [which  shall  be  attested  by  the  clerk  or  his  lawful  deputy  of  the 
Court  from  which  the  same  shall  be  issued,  and  have  affixed  thereto  the 
seal  of  said  Court]  (a)  authorizing  the  sheriff  of  the  City  Court  of  Savan- 
nah, or  any  lawful  constable  of  said  city,  to  distrain  on  any  property 
belonoino^  to  the  defendant,  and  to  advertise  and  sell  the  same  as  in  cases 
of  execution  on  judgment;  but  in  every  case  of  levy  under  this  section  a 
replevy  shall  be  allowed,  wlien  the  defendant  or  his  agent  shall  make  oath 
that  the  rent  claimed,  or  some  part  thereof,  is  not  due,  and  shall  give 
security  for  the  eventual  condemnation  money ;  and  in  that  case,  the 
levying  officer  shall  return  the  papers  to  the  Court  having  jurisdiction, 
and  the  is^ue  thus  tendered  shall  be  there  tried  and  determined  by  a  jury, 
as  in  cases  of  claim ;  and  in  case  of  verdict  for  the  plaintiff,  judgment 
shall  be  entered  up  and  execution  issued  against  principal  and  security, 
as  in  cases  of  appeal. 

§4889.  (4787.)  Claim  to  distrain  property.  When  property  distrained 
shall  be  claimed  by  a  third  person,  the  claim  shall  be  on  oath  of  such 
person  or  his  agent,  and  shall  be  put  in,  returned,  and  determined,  as  in 
other  cases  of  claim. 

H890.  (4788.)  Lien  of  distress  warrant    No  preference  shall  be  given 
to  persons  distraining  for  rent,  where  there  is  a  judgment  against  the  per- 
son or  property  so  distrained ;  but  the  lien  of  such  distress  warrant  shall 
be  the  same  as  the  lien  of  a  judgment  on  the  property  of  the  defendant. 
And  where  any  person  leasing  or  renting  any  lot  or  lots,  tenement  or 
''a^  Act=;  of  1SG.5- tenements,  within  the  city  of  Savannah,  shall  fail  to  pay  the  rent  when 
'66,  r.  35.,        ^jjg  same  shall  become  due,  [or]  (a)  shall  refuse  to  deliver  possession  to 
the  lessor,  at  the  expiration  of  his  lease  or  contract  for  rent,  the  Judge  of 
the  Superior  CVmrt,  or  Ordinary  of  Chatham  county,  or  the  Judge  of  the 
City  Court  of  Savannah,  may  issue  a  writ  of  possession,  [attested  as  pre- 
^f^'^^^^^^^^'^'^c^'ih^f^  'u\  case  of  distrain  warrants,]  (a)  directed  to  the  sheriff  of  the  City 
Court  of  Savannah,  or  any  lawful  constable  of  said  city,  commanding  said 
shf^.riff  or  constable  to  deliver  possession  of  the  premises  to  the  lessor — 
which  writ  shall  be  by  such  officer  immediately  executed  and  returned. 

§4891.  Docket  of  vrrits  and  warrants — costs.  [The  clerk  of  said  Court 
shall  keep  a  book,  to  be  called  a  distrain  docket,  which  shall  be  kept  as  an 
execution  docket,  in  whieh  shall  be  entered  all  distrain  warrants  issued  as 
aforesaid,  as  now  ref[uired  by  law  for  executions,  and  also  the  time  of 
filing  the  defendant's  affidavit  and  bond,  if  any,  and  the  term  of  the 
Court  to  which  the  issue  shall  be  returnable,  and  the  same  costs  shall  be 
(H  Acta  of  1872,  char^ffabh-  upon  said  distrain  warrants  and  writs  of  possession  as  now 
^'     *  provided  })y  law  for  other  cases  in  said  Court:  Provided,  that  no  cost  for 

citv  tax  and  attorney's  fees  shall  attach  unless  an  issue  shall  be  formed.] 

(b.) 
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Article  'J.     J'jirt.y  v/allrf  arid  J«nc#!i. 


§4892.  (4789.)  Applicant  raud  raah'.  oath.  The  apjilication  to  a  Jii^l^o 
or  the  Ordiiiiiry,  iin(J(ir  the  \)rcA',(Ain<^  Beolion,  must  he  on  tlie  alhduvit.  oJ' 
the  party  a|)j)lyhij^,  or  Iiis  attr)rney,  or  a<i;ent;  l>ut  when  th(t  tonant  .shall 
declare,  on  oath,  in  writing,  tliat  his  le^ise,  wh<!th(;r  oral  or  written,  is  not 
expired,  or  that  he  does  not  hold  the  j>reinises  (iitliei*  hy  leji.se  or  n^nl  fronj 
8ueh  person  making  sneh  ap])lIeatIon,  or  ly  any  on(i  hohling  under  him 
by  rent  or  otherwise,  [or  when;  the  landlord  shall  seek  to  remove  the 
tenant,  on  the  gro,nnd  that  the  rv.nt  is  due  and  r(;mains  un]>aid,  if  tiie 
tenant  will  make  aflidavit  that  the  rent  clainuKj  is  not  due,]  in)  he  shall 
not  be  removed  from  the  possession  of  said  j)remis(!S,  fjut  the  sherill'or 
constable  shall  return  the  proceedings  to  the  next  [City  C(jurt  of  Savan- 
nah, unless  the  same  shall  be  held  within  tcui  days;  in  that  c^Lse,  t^^^^y  (d  \ctgo(WA, 
shall  return  the  proceedings  to  the  next  term  thereafU.T,]  (b)  and  the  iii<-x  '^  -''• 
shall  be  there  tried;  but  if  determined  against  the  tenant,  he  shall  pay 
double  the  rent  reserved  or  to  be  due,  and  the  party  entitled  to  j>osse.^- 
sion  shall  immediately  be  put  in  possession  by  order  of  said  Court;  but 
the  tenant  making  oath  in  order  to  retain  j^ossession  shall  not  be  entitled 
to  retain  possession,  except  on  giving  bond  and  good  security,  to  be 
approved  of  by  the  sheriff  or  constable,  conditioned  for  i)aying  double 
the  rent  reserved,  or  to  be  due,  if  the  proceedings  in  the  City  Court  shall 
be  determined  against  such  tenant — and  said  bond,  when  so  taken,  shall 
be  returned  into  Court  with  the  other  proceedings;  [and  when  tlie  jury 
shall  find  ag^ainst  the  tenant,  and  assess  the  amount  of  double  rent,  the 
plaintiff  may  enter  up  judgment  at  once  against  the  tenant  and  his  secu-  '^'/p^  ^ 
rity  on  the  bond,  in  the  same  manner  that  judgment  may  now  be  entered 
up  against  the  principal  and  his  security  upon  appeal.]     (a.) 

§4893.  (4790.)  Contracts  foi-  rent  hear  interest.  Contracts  for  rent, 
wliether  oral  or  written,  shall  bear  interest  from  the  time  the  rent 
becomes  due;  and  all  actions  for  recovery  of  rent  in  arrear,  before  any 
Court  within  the  city  of  Savannah,  shall  be  triable  at  the  first  term  of 
th6  Court  to  which  the  action  is  returnable. 


ARTICLE  IX. 


PARTY  WALLS  AND   FENCES. 


Section. 

4894.  Asrreements  to  build  party  walls. 

4895.  Building  by  one  party  alone. 


Section. 
4896   Repairing  by  one  alone. 
4897.  City  Council  may  further  regulate. 


§4894.  (4791.)  Contracts  to  build  and  repair  parti/  icalls  and  jtiiccs. 
[Whenever  owners  of  adjoining  lots,  or  parts  of  lots  of  land,  in  the  city 
of  Savannah,  shall,  in  writing,  agree  to  build  a  party  wall  or  fence  on 
the  line  of  the  respective  owners,  and  to  keep  the  same  in  repair,  said 
owners  may  record  such  agreement  in  the  clerk's  office  of  the  Superior 
Court  of  Chatham  county,  within  the  time  and  on  the  terms  for  record- 
ing conveyances  of  real  estate;  and  such  agreement,  so  recorded,  shall  ppfuxii  i^."^* 
operate  as  a  covenant  with  the  laud,  and  shall  be  binding  on  said  respec- 
tive owners  and  their  heirs  and  assigns;  and  the  same  effect  shall  be 
given  to  a  similar  agreement  for  the  repairing  only  of  a  party  wall  or 
fence,  such  agreement  being  properly  recorded  as  aforesaid.]     (a.) 

§4895.  (4792.)   One  may  build  alone,  on  notice  to  other  oicner,    [When- 
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over  the  owner  of  a  lot,  or  ]">art  lot  of  land,  in  said  city,  shall  desire  to  put 
u]>  a  "wall  or  fenee  on  the  line  of  such  lot,  or  part  lot,  dividing-  it  from  an 
adjoining  lot,  or  part  lot,  on  the  contiguous  line  of  which  there  may  be 
no  wall  or  fence,  such  owner  so  desiring  to  build  may  give  twenty  days' 
notice  to  the  adjoining  owner,  or  his  agent,  of  such  desire  to  build,  and 
if  such  adjoining  owner  shall  neglect  or  refuse  to  join  in  the  expense  of 
building  and  keeping  in  repair  such  wall  or  fence,  then  the  party  giving 
sucli  notice  shall  be  entitled,  and  is  hereby  authorized,  to  put  up  and 
build  such  wall  or  fence,  of  the  usual  thickness  and  with  the  proper 
foundation,  partly  upon  his  own  ground  and  partly  upon  the  adjoining 
grtnnid,  on  application  to,  and  permission  granted  by,  the  city  council  of 
said  city  of  Sa\'annah;  and  in  this  case,  when  the  other  owner  is  desirous 
of  building  or  using  such  M^all  or  fence,  he  may  use  so  much  thereof  as 
may  be  necessary  by  paying  to  the  builder,  or  his  heirs  or  assigns,  one- 
half  of  its  value,  and  then  the  two  owners  shall  become  joint  owners  of 
said  party  wall  or  fence,  and  be  equally  bound  for  all  necessary  repairs. 
Such  half  value  may  be  recovered  by  the  builder,  his  heirs,  or  assigns, 
from  the  party  so  as  aforesaid  using  the  said  wall  or  fence,  after  it  shall 
liave  been  built  as  aforesaid,  by  action  in  any  Court  of  competent  juris- 

pp/ijif&o/  'diction,  and  such  cause  of  action  shall  be  a  lien  on  such  adjoining  lot,  or 
part  lot,  until  payment  of  said  half  value:  Provided,  always,  that  nothing 
herein  contained  shall  be  so  construed  as  to  authorize  any  person  to  put 
up,  build,  or  erect,  any  wall,  fence,  or  other  structure,  in  said  city,  con- 
trary to  a  fire  or  otlier  lawful  ordinance  of  Savannah.]     (a.) 

§4896.  (4793.)  One  party  may  repair  alone  and  compel  other  party  to 
jjay  just  jiroportion.  [In  any  case  where  there  shall  be  a  dividing  fence 
between  two  lots,  or  part  lots,  in  said  city,  Avhich  may  require  repair,  the 

<'a'>  Acts  of  18G6.  party  refusing  to  pay  his  just  proportion  of  expenditure  for  any  necessary 

pp.  194,  rjo.  repair  made  by  the  other  party  for  the  benefit  of  both,  may  be  compelled 
to  pay  such  proportion  at  the  suit  and  on  the  recovery  of  such  other 
party  before  any  Court  of  competent  jurisdiction  :  Provided,  it  be  shown 
on  the  trial  that  the  said  refusing  party  was  duly  notified  of  the  necessity 
of  such  repair,  and  by  himself,  or  his  agent,  declined  to  pay  said  propor- 
tion.]    (a.) 

§4897.  (4794.)  \^City  council  may  make  further  rules  as  to  dividing 
v'jdls.     The  city  council  of  Savannah  is  authorized  to  make,  by  ordi- 

jTp  rjl^iOG^^^' "^^"^'^^  ^^^^^^  further  rules  and  regulations  concerning  dividing  walls  and 
fences  as  are  not  in  conflict  with  this  article,  or  with  the  Constitution  and 
laws  of  this  State.]     (a.) 


AKTICLE  X. 


CEMETERIES   IN   AND   NEAR  SAVANNAH. 


Skction. 
■l^sl'S,  Owners  and  keepers  of  cemeteries. 
48IJ9.  Interments  to  bo  reported. 
4[/j0.  Ownons,  etc.,  failing  in  duty. 


Srcttox. 
4001.  Exemptions  from  jury  duty. 
4902.  Acts  continued  in  force. 


§4898.  (4795.)  Ovmers  and  keepjers  of  cemeteries.  It  shall  be  the 
duty  of  each  and  every  owner  or  keeper  of  a  cemetery  (other  than  a  pri- 
vate cemetery  or  burial  place,)  within  five  miles  of  the  extended  lim- 
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its  of  the  city  of  Savannah,  to  keep  a  oorrec-t  rof^ml,  or  rof^intry,  in  a  w(t\\ 
bound  book,  of  all  inLci'mcintH  made  by  him,  or  iiis  as.sI.stanL  or  asni-tants, 
of  the  remahis  of  any  deceased  person,  showing  liisor  lj(;r  uauic,  nativity, 
a<^e,  phiee  of  residence  and  (h^ath,  day  of  burial,  disease  or  accident  occa- 
sioning the  death  of  the  deceased,  and  the  name  of  th(i  attend in;^  ]>hy.-i- 
cian,  if  any. 

§4809.  (479G.)  Interments  to  be  reported  raordhly.  Each  and  every 
such  person  owning  or  kee[)ing  a  cemetery,  as  aforesaid,  shall  make  out 
and  hand  to  the  clerk  of  council  of  Savannah  a  njgular  monthly  r(;j>ort 
of  all  interments  made  by  him,  or  by  his  assistant  or  assistants,  of  all 
deceased  persons  dying  within  the  city  of  Savannah,  or  elsewhere,  and 
buried  as  aforesaid,  and  make  out  and  furnish  a  weekly  n^port  of  such 
„  interments  to  the  secretary  of  the  board  of  health  of  said  city,  whenever 

I  said  board  shall  meet   weekly,    and   monthly  when   its   meetings  shall 

be  monthly. 

§4900.  (4797.)  Penalty  for /ailing  to  comply  vnth  the  tv;o  preceding  sec- 
tions. Any  person  offending  against  any  of  the  provisions  of  the  two 
immediately  preceding  sections  shall,  on  conviction  before  the  l^olice 
Court  of  Savannah  (which  is  hereby  invested  with  jurisdiction  in  all 
such  cases,)  be  fined  in  the  sum  of  thirty  dollars  for  each  and  every 
offense — one-half  of  the  fine  to  the  informer,  and  the  other  half  to  the 
corporation  of  Savannah  ;  but  the  defendant  may  appeal  from  the  deci- 
sion of  said  Police  Court  to  the  mayor  and  aldermen  in  council  assem- 
bled, under  such  rules  and  regulations  as  are  prescribed  by  law. 

§4901.  (4798.)  Keepers  exempt  from  jury  duty.  The  keepers  of  pub- 
lic cemeteries  in  and  near  Savannah  shall  be  exempt  from  jury  duty  in 
the  Superior  Court  of  Chatham  county,  and  the  City  Court  of  Savannah. 

§4902.  (4799.)  Acts  of  1847  and  1854  continued.  The  Act  of  27th 
December,  1847,  incorporating  the  Evergreen  Cemetery  Company  of 
Bonaventure,  and  so  much  of  the  Act  of  18th  February,  1854,  as  refers 
to  the  cemetery  of  the  deceased  members  of  the  Roman  Catholic  con- 
gregation worshipping  in  the  city  of  Savannah,  are  continued  in  full 
force. 
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AETICLE  XI. 

CITY   COURT   OF  SAVANNAH.* 


SKCTioy. 
4W3.  A  Court  of  record. 
4iHV4.  Jurisdiction. 

4iH)5.  .hul.ecp— election  and  term  of  office. 
4^W.  Election— uhon  lield. 
4W7.  V:iCiUicics — how  tilled. 
4iX1S.  Fiiilurc  to  elect. 
4*.>">9.  Judee"s  salary. 

4910.  Ili.^  onth. 

4911.  Solicitor  General — his  fees. 

4912.  Clerk  and  sheriflf. 

4913.  Confession  of  judgment. 

4914.  Habeas  Corpus. 

4915.  Claims  and  mortgages. 

491(i.  Session  of  Court — trial  first  term. 
4917.  Criminal  cases— vrhere  tried. 
491S.  Suits— how  commenced. 
4919.  Suits  against  co-obligors. 
492l\  Lien  of  judgments. 

4921.  Adjournments  of  Court. 

4922.  Production  of  papers. 

4923.  Rules  of  practice. 

4924.  Jurisdiction  and  power. 
Parties  may  select  Judge — when. 
Answer — when  and  how  filed. 
Terdicts,  confessions  and  appeals. 
Sales  under  execution. 
Judgments — when  entered. 
Stay  of  execution. 
Claims  to  real  property. 

4932.  Attachments. 
49X3.  By  whom  issued. 

4934.  Judgment — to  whom  directed. 

4935.  By  whom  levied. 
Declaration— when  filed. 
Garnishments. 
How  sued  out  and  served, 
Notice — how  served. 

4W0.  Parties— how  made. 

4941.  Srife/aciai — how  served. 

4942.  Witnesses,  interrogatories. 
^43.  Testimony  de  bene  ease. 

4944.  Judge  may  attest  deed,  etc. 

4945.  Judge,  clerk  and  sheriff's  duties. 


4925. 
4926. 
49"^ 
49'2S." 
4929. 
4930. 
4931. 


493(3. 
4937. 
4938. 
4939. 


Section. 
4916.  Oath  of  clerk  and  aheriff. 

4947.  May  sue  and  be  sued— process. 

4948.  Attorney's  fees. 

4949.  Attachment  by  clerk. 

4950.  Records  and  minutes. 

4951.  Jurors— how  selected,  etc. 

4952.  How  drawn. 

4953.  Persons  subject  to  serve.  ; 

4954.  Jury  boxes  and  keys. 

4955.  Defaulting  jurors. 

4956.  Not  to  serve  longer  than  one  week. 

4957.  Perishable  property  levied  on. 

4958.  Certiorari  proceedings. 

4959.  Sheriff  may  appoint  deputy. 

4960.  Judge  may  appoint  bailiffs. 

4961.  Constable's  duties  and  foes. 

4962.  Illegal  constables— how  punished. 

4963.  Fees  of  sheriff,  etc. 

4964.  Summary  proceedings. 

4965.  Notice  of  hearing. 

4966.  Powers  of  Court  in  such  cases. 

4967.  Persons  subject  tosuoh  process. 

4968.  Clerk,  sheriff  and  bailiff's  duty. 
4%9.  Vexatious  arrests. 

4970.  Arrests  under  civil  process. 

4971.  Hearing  and  return. 

4972.  Witnesses  aind  examination. 

4973.  Appeal  not  allowed. 

4974.  Salary  of  Solicitor  General. 

4975.  His  fees,  how  paid. 

4976.  Money  arising  from  fines,  etc. 

4977.  Justices  of  the  Peace. 

4978.  Peace  warrant  and  bond. 

4979.  Jury  fees- attorney's  liability. 

4980.  Clerk  and  sheriff's  fees. 

4981.  Insolvent  debtors. 

4982.  Balance  due  defendant., 

4983.  Rules  of  practice. 

4984.  Continuances. 

4985.  Jailor's  duty^ 

4986.  Sheriff's  statement  to  Judge. 

4987.  Sentence  and  punishment. 


§4903.  (4800.)  Name  and  style  as  a  Court  of  record.  The  City  Court 
of  Savannah,  by  that  name,  and  as  a  Court  of  record  in  the  city  of  Sav- 
annah, shall  continue  to  exist,  and  shall  have  cognizance  of  civil  cases, 
not  involving  title  to  real  estate,  where  the  damages  or  cause  of  action 
shall  not  exceed  the  sum  of  [one  thousand]  (a)  dollars,  exclusive  of  inter- 
^a'^._cts  o  866,  ^^^  ^^^j  shall  be  above  the  jurisdiction  of  a  Justice's  Court ;  and  cases  of 
tortj  where  the  damage  claimed  shall  not  exceed  [one  thousand]  (a)  dol- 
lars ;  and  the  said  Court  shall  have  criminal  jurisdiction  of  all  minor 
offenses  committed  within  the  jurisdictional  limits  of  the  city  of  Savan- 
nah, and  w^hich  do  not  subject  offenders  to  confinement  in  the  peniten- 
tiary, and  of  such  other  cases  as  may  be  hereinafter  provided  for. 

§4904.  (4801.)  Ordinary  civil  jurisdietion.  The  ordinary  civil  juris- 
dictional limits  of  said  Court  shall  embrace  the  corporate  limits  of  the 
city  of  Savannah,  now  and  hereafter  established,  and  its  criminal  [juris- 
^p\%}^  '^^^^^'  ^^('^^on  shall  extend  to  all  criminal  offenses,  less  than  a  felony,  committed 
witliin  the  limits  of  the  county  of  Chatham.]     (b.) 

§4905.  (4802.)  Judge — election  and  term  of  office.  The  mayor  and 
aldermen  of  the  city  of  Savannah  shall  have  the  election,  by  ballot,  of 
the  Judge  of  said  Court,  who  shall  hold  his  office  for  three  years,  and 
until  his  successor  is  elected  and  qualified,  unless  sooner  removed  by  the 

*The  Act  of  182fJ,  "to  regulate  the  mode  of  prosecuting  actions  against  contractors  and  co-part- 
ncrg  in  certain  ca.'ies,"  applies  to  thi.y  Court:  22  Ga.,  46<^j. 
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Governor,  on  tiio  acldrcss  of  two-tliird^  of  l)Ofli  brrifir-lKis  of  tlic  O^-jHTfil 
Assembly  for  i\nd  })Lirj)()S(!.  llesliall  [k*,  cornini.SHioned  by  tb(;  <^jovr;riior, 
on  proof  of  liis  elocution,  under  tlie  lumd  of  tlio  c^lcrk  of  er)nncil,  and  gml 
of  the  city  of  Savanna! i. 

§4906.  (^^803.)  Elccaon—^nlm  hdd.  The  next  regular  eler:tion  of 
Judge  of  said  Court  shall  [)e  at  tluj  first  regular  meeting  of  tJie  eity 
council  of  Savannah,  in  January,  in  the  y«ir  eighteen  Inmdred  and  sixty- 
three,  and  regular  elections  for  Judge  of  said  Co»n*t  shall  be  every  three 
years  thereafter,  but  the  present  organization  of  said  Court  .-hall  eontinue 
until  the  Judge  or  other  officers  thereof  shall  })(;  dis[)laced  or  siip(;rsed('d 
by  law,  and  the  city  council  of  Savannah  shall  have  power  to  fill  all 
vacancies  in  such  offices  occurring  from  death,  resignation,  or  r)t herwise. 

§4907.  (4804.)  Vacancies  occurring  before  the  'id  of  Januari/y  1803 — 
hoiv  filled.     Should  a  vacancy  in  the  office  of  Judge;  of  said  Court,  by 
I  death,  resignation,  or  otherwise,  occur  before  the  said  first  meeting  in 

January,  eighteen  hundred  and  sixty-three,  the  said  mayor  and  aldermen 
shall,  at  their  first  regular  meeting  after  such  vacancy  shall  have  occurred, 
proceed  to  elect  a  Judge  to  fill  such  vacancy ;  and  whenever  a  vaeiuu-y 
shall  occur  thereafter,  from  any  cause,  the  said  mayor  and  aldermen  shall, 
at  their  first  meeting,  elect  a  Judge  to  supply  such  vacancy. 

§4908.  (4805.  Failure  to  elect  a  Judge.  Should  the  said  mayor  and 
aldermen  fail  to  elect  a  Judge  at  the  time  appointed  for  a  regular  elc^ction, 
it  shall  be  lawful  for  them  to  elect  at  their  next  regular  meeting. 

§4909.  (4806.)  Judge's  salary.     The  Judge  of  said  City  Court  shall 
have  an  annual  salary  [of  two  thousand  dollars]  (a)  that  shall  not  be  -^  z^c^^'^^i-^' 
increased  or  diminished  during  his  continuance  in  office,  M'hich  salary 
shall  be  paid  in  monthly  installments,  out  of  the  city  treasury  of  Savan- 
nah. 

§4910.  (4807.)  His  oath.  He  shall,  before  entering  on  the  duties  of  his 
office,  take  and  subscribe  an  oath  faithfully  and  impartially  to  discharge 
such  duties  to  the  best  of  his  abilities  and  understandino^,  and  ascreeablv 
to  the  Constitution  of  this  State  and  the  Constitution  of  the  United 
States,  and  to  support  said  Constitutions,  and  said  oath  shall  in] mediately 
thereafter  be  forwarded  to  the  Governor,  and  filed  in  the  Executive 
department. 

§4911.  (4808.)  Solicitor  General — who  shall  he.  The  Solicitor  General 
of  the  Eastern  District  shall  prosecute  for  all  offenses  cognizable  before 
said  Court,  but  in  his  absence,  the  Judge  shall  have  power  to  appoint  a 
Solicitor  General,  pro  tempore,  who  shall  receive  the  same  fees  as  are 
allowed  by  law  to  the  Solicitor  General  in  all  cases  conducted  by  him. 

§4912.  (4809.)  Clerk  and  sheriff— their  election.  The  clerk  and  sheriff 
of  said  Court  shall  be  elected  by  said  mayor  and  aldermen  for  such  term, 
respectively,  and  under  such  qualification  and  other  rules  and  regulations 
as  they  shall- prescribe,  [and  the  sheriff  of  said  Court  may  appoint  one  or  ^f^^^^*  ^^  ^^^' 
more  deputies,  at  his  discretion,  and  he  shall  have  the  same  authority  to 
execute  criminal  warrants  as  is  now  vested  in  the  sheriff  of  the  county  of 
Chatham.]     (a.) 

§4913.  (4810.)  Confession  of  judgment.  No  confession  of  judgment 
shall  be  entered  up  in  said  Court  unless  the  defendant  resides  in  the  cor- 
porate limits  of  Savannah,  and  unless  the  cause  shall  have  been  regularly 
sued  out  and  docketed,  nor  until  such  cause  is  called  in  order  by  the 
Court  for  trial. 

§4914.  (4811.)  Habeas  corpus — poicers  of  the   Court  in  relation  to. 
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The  Judojo  of  said  Court  shall  have  power  to  issue  writs  of  habeas 
corpus,  aud  to  hear  aud  tlispose  of  the  sauie,  iu  all  eases  arising  or  oeeur- 
ring  witliiu  the  jurisdietional  limits  of  Savannah,  iu  the  same  way  and 
with  the  same  powers  as  the  Judge  of  the  Superior  Court,  and  to  dis- 
eharge,  admit  to  bail,  or  remand  to  jail,  any  prisoner,  aeeording  to  his 
diseretion  and  the  law  of  the  land,  but  nothing  herein  eontained  shall  be 
construed  to  lessen  or  fake  away  the  powers  of  the  Judge  of  the  Superior 
Court,  or  Judge  of  the  County  Court  of  Chatham  county. 

§4915.  (4812.)  Jurisdiction  in  claim  cases.  The  said  City  Court  shall 
have  jurisdiction  of  all  claim  cases  where  personal  property  is  levied  on 
under  execution,  or  other  process  from  said  Court ;  and  all  mortgages 
upon  personal  property,  for  an  amount  within  the  jurisdiction  of  said 
Court,  may  be  foreclosed  by  the  Judge  of  the  same,  in  the  same  way  or 
manner  as  in  tlie  Superior  Court,  and  all  subsequent  proceedings  thereon 
shall  be  in  said  City  Court,  and  such  as  are  conformable  to  the  general 
law  of  the  State. 

§4916.  (4813.)  Sessions.  The  sessions  of  said  Court  shall  be  held  on 
the  first  Monday  in  February,  May,  July  and  November  of  every  year, 
and  all  causes,  except  attachments,  shall  be  triable  at  the  first  term. 
The  Judge  of  said  Court  [shall]  (a)  hold  monthly  sessions,  for  the  trial 
^^\'65^*^ °^ '^''^' ^^'  criminal  cases,  and  draw  grand  and  petit  jurors  for  said  monthly  ses- 
sions, either  in  term  time  or  vacation,  [and  the  fees  of  the  clerk  and 
sherilF,  for  drawing  and  summoning  the  jurors  for  said  monthly  sessions 
of  said  Court  shall  be  the  same  as  now  provided  by  law  for  similar  ser- 
vices.]    (a.) 

§4917.  Criminal  cases — luhen  triable.  [At  the  monthly,  or  at  any 
other  session  or  term  of  said  City  Court,  the  Judge  thereof  may  hear 
and  determine  the  cases  of  any  person  charged  with  the  commission  of 
any  criminal  oifense  within  the  jurisdiction  of  said  Court,  upon  accusa- 
tion  drawn  up  by  the  prosecuting  officer,  without  a  jury :  Provided^  the 
p.  16.5.  'person  accused  shall,  in  open  Court,  waive  indictment  or  presentment  by 

a  grand  jury,  and  arraignment  and  trial  by  a  petit  jury,  which  declara- 
tion shall  be  entered  on  the  accusation,  and  spread  upon  the  minutes  of 
said  Court.]     (b.) 

§4918.  (4814.)  Suits — how  commenced  and  prosecuted.  All  suits  in 
said  Court  (except  attachment  cases)  shall  be  commenced  at  least  fourteen 
days  before  the  term  to  which  they  are  returnable,  and  the  process  shall 
be  served  on  the  defendant  at  least  ten  days  before  the  session  of  tlie 
Court.  Suits  shall  in  other  respects  be  conformable  to  the  mode  of  pro- 
ceeding in  the  Superior  Courts,  but  the  process  shall  be  annexed  by  the 
clerk  of  said  City  Court,  be  tested  in  the  name  of  the  Judge  thereof, 
and  be  directed  to  and  served  by  the  sherifi*  thereof. 

§4919.  Suits  against  jovnt  obligors,  etc.  [Where  said  City  Court  shall 
liave  jurisdiction  of  suits  against  one  or  more  joint  obligors,  joint  prom- 
issors,  joint  trespassers,  or  co-partners,  or  against  the  maker  or  makers 
of  a  promissory  note  or  other  like  instrument,  and  the  other  joint 
obligors,  joint  promissors,  joint  trespassers  or  co-partners,  or  other 
indorsers  of  promissory  notes  shall  reside  outside  the  limits  of  said  city 
of  Savannah,  and  within  the  county  of  Chatham,  or  any  other  county 
or  counties  in  this  State,  suit  may  be  brought  in  the  said  City  Court  of 
Savannah,  by  the  same  action,  against  all  the  said  joint  obligors,  joint 
promissors,  joint  trespassers  or  co-partners,  and  against  the  maker  and 
indorser  of  promissory  notes ;  and,  in  such  cases,  the  clerk  of  said  Court 
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shall  issue  otlicT  orif^iruils  of  tlif;  potilion  «'iri(l  \)V<)('.(',hh  for  hu<'}\  cnm^y  one 
for  (^ach  comity  wh(;ro  tlio  dcrcndanls  may  rcsirK;,  and  foi-ward  thf!  Hariie 
to  the  slieriir  of  said  eoiuity,  who  shall  serve  the  e-o])y  aiifi  n;turn  the 
second  or  other  orii^inal,  witli  lils  entry  then^on,  to  tlie  c;lei'k  of  said  City  ^a^Acuoflwi- 
Court^,  and  the  proec^ss  shall  he  dii-eeted  to  the;  shririff  of  the  City  Court '"-•  t'-^'^* 
of  Savannah^  and  to  th(;  sh(;i"ills  of  the  e(junties  wh(;r(i  thr;  dcfe-ndantri 
reside;  but  no  formal  dire(;tion  of  the  process  shall  he  n^fpiired,  and  the 
mode  and  manner  of  conductinj^  such  suits  shall  h(;  the  same  as  in  other 
cases  of  similar  character.]     (a.) 

§4920.  (4815.)  Lien  of  jtidfjmcnf.s.  All  jud<^m(.'nts  ohtain(:d  in  said 
Court  shall  be  a  lien  on  all  property  helon^inj^  to  tin;  defen<lant.^  through- 
out the  State,  but  property  exempt  from  levy  and  sale  under  the  general 
law  of  the  State  shall  be  exemj)t  from  levy  and  sale  under  j)roe'ess  from 
said  Court;  and  all  executions  sliall  be  tested  in  the  name  of  the  Judge, 
issued  and  signed  by  the  clerk,  directed  to  the  sheriff  of  the  City  Court 
of  Savannah,  and  all  and  singular  the  sheriffs  of  the  State  of  Georgia, 
and  may  be  levied  on  all  pro[)erty  of  the  defendants  throughout  the 
State ;  but  the  sheriff  of  said  City  Court  may  levy  all  such  executions 
on  property  within  any  part  of  the  county  of  Chatham. 

§4921.  (4816.)  Adjournments  of  Court.  In  the  absence  of  the  Judge 
of  said  Court  from  indisposition  or  otherwise,  it  shall  be  the  duty  of  tlie 
clerk  or  sheriff  of  the  same  to  open  and  adjourn  said  Court  to  such  day 
as  the  Judge  may,  in  writing,  direct. 

§4922.  (4817.)  3fay  compel  the  'production  of  booJcs,  papers,  etc.  The 
said  Court  is  empowered  to  compel  the  production  of  books,  papers,  and 
writings,  in  the  possession  of  any  party  to  a  suit  in  said  Court,  contain- 
ing evidence  pertinent  to  the  cause  in  question,  under  the  rules  and  reg- 
ulations provided  by  law  for  other  Courts  of  record. 

§4923.  (4818.)  JRides  of  practice.  The  mode  of  conducting  proceed- 
ings in  said  Court,  and  carrying  to  trial  suits  therein,  shall  be  the  same 
as  in  the  Superior  Court,  except  as  may  be  otherwise  herein  provided. 

§4924.  (4819.)  Jurisdiction  of  the  Court.  The  Judge  of  said  City 
Court  shall  have  power  and  authority  to  hear  and  determine  all  civil 
causes  of  which  the  said  Court  has  jurisdiction,  and  to  give  judgment 
and  award  execution  thereon  :  Provided,  always,  that  either  party  in  any 
cause  shall  be  entitled  to  a  trial  by  jury,  upon  entering  a  demand  there- 
for, in  writing,  on  or  before  the  call  of  the  docket  of  said  Court  at  the 
term  to  which  the  cause  is  returnable. 

§4925.  (4820.)  Parties  may  choose  attorney  for  Judge.  [Whenever, 
in  any  case  now  pending  or  hereafter  brought  to  said  Court,  the  Judge 
thereof  shall,  from  any  cause,  be  disqualified  from  presiding,  the  l^^^i'ti^^f^)  Acts  of  1565- 
litigant,  or  the  respective  counsel,  may  select  any  attorney  practicing  in  'tV5.  p.  73. 
said  Court  to  preside  in  such  case,  and  the  Judge  shall  have  such  consent 
entered  on  the  minutes ;  and  the  attorney  so  selected  shall  exercise  all 
the  functions  of  Judge  in  such  case.]     (a.) 

§4926.  (4821.)  Answer — ichen  and  how  filed.  The  defendant  shall 
file  his  answer  in  writing,  on  or  before  the  opening  of  the  Court,  at  the 
return  term  of  the  suit,  and  the  pleadings  shall  conform  to  the  general 
law  of  the  State.  In  case  of  default,  the  same  shall  be  noted  on  the 
docket;  and  in  such  case,  the  plaintiff  shall  be  entitled  to  proceed  ex 
parte,  and  establish  his  demand,  upon  the  j^roof  thereof,  at  such  return 
term. 

§4927.  (4822.)    Verdict  and  confession   of  judgment.     lu  every  ease 
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^vhere  a  vcnliot  inny  bo  rendered  by  a  juvv,  or  where  a  jury  trial  may 
liave  boon  demanded,  and  either  party  shall  confess  judgment,  reserving 
the  right  to  appeal,  an  appeal  may  be  entered  by  either  ]>arty  to  a  special 
jury  in  saiil  City  Court,  as  in  cases  of  appeal  in  the  Superior  Court;  and 
the  sumo  sliall  bo  there  tried,  under  tlie  rules  and  regulations  applicable 
to  the  Su])orior  Courts. 

§4928.  (4823.)  Saks  of  loroperiy  under  execution.  All  sales  of  prop- 
erty, taken  nndor  execution  by  the  sheriff  of  said  Court,  or  any  sheriff 
of  a  ci>untv,  shall  bo  conformable  to  the  laws  of  the  State  reirulatiim' 
sheriff  s  sales. 

§4929.  (4824.)  Judgments — when  and  tchere  entered.  The  party  in 
whose  favor  a  verdict  sliall  be  rendered,  in  said  Court,  shall  be  allowed 
to  enter  and  sign  judgment  thereon,  at  any  time  within  four  days  after 
tlie  adjournment  of  the  Court,  at  the  clerk's  office,  for  the  amount  of 
sucli  verdict  and  all  legal  costs ;  and  no  execution  shall  issue  on  such 
verdict  until  such  judgment  shall  be  entered  by  the  party  or  his  attorney. 

§4930.  (4825.)  Stay  of  execution  sixty  days.  Stay  of  execution,  for 
sixty  days,  may  be  had  in  the  same  manner,  and  on  the  same  terms,  as 
are  or  may  be  allowed  in  the  Superior  Court. 

§4931.  (4826.)  Claim  to  real  property.  Claims  to  real  property,  levied 
on  under  execution  issuing  from  said  Court,  shall  be  returned  to  and 
tried  in  the  Superior  Court  of  the  county  where  such  real  property  may 
be  situated  ;  and  such  claims  shall  be  put  in,  and  tried,  and  determined, 
as  in  other  cases  of  claim  in  such  Superior  Court.  Claims  to  personal 
property,  levied  on  under  execution  or  attachment  from  said  City  Court, 
shall  be  returned  and  tried  there  in  the  same  manner  as  claims  to  per- 
sonal property  in  the  Superior  Court. 

[Section  (4827).  Repealed  by  Constitution  of  1868,  Article  I.,  sec- 
tion 18.] 

§4932.  (4828.)  Attachments.  All  Acts  or  parts  of  Acts,  already  or 
hereafter  passed,  upon  the  subject  of  attachment  and  garnishment,  or 
legislating  as  to  any  matter  whatever  in  the  Superior  Courts  of  this  State, 
shall  a])ply  to  said  City  Court,  as  if  named  with  the  Superior  Courts,  so 
far  as  tlie  nature  of  that  tribunal  will  adniit. 

§4933.  (4829.)  By  whom  issued.  The  Judge  of  said  Court,  or  any 
alderman  of  said  city,  or  any  Justice  of  the  Peace  or  Notary  Public,  may 
issue  attachments  returnable  to  said  Court,  and  within  the  jurisdictional 
amount  of  the  same ;  but  such  attachments  must  be  issued  at  least  ten 
days  before  they  are  returnable,  and  levied  at  least  nine  days  before  such 
return  term,  and  no  judgment  shall  be  rendered  in  attachment  until  the 
term  after  the  return  term. 

§4934.  (4830.)  To  v;hom  directed.  Such  attachments  shall  be  directed 
to  the  sheriff  of  the  City  Court  of  Savannah,  and  all  and  singular  the 
sheriffs  and  constables  of  this  State;  and  all  prior  and  subsequent  pro- 
ceedings relative  to  such  attachments,  not  herein  expressly  mentioned  or 
specified,  shall  be  governed  by  the  laws  of  the  State  in  relation  to  attach- 
ments, due  regard  being  had  to  the  nature  of  the  different  tribunals. 

§4935.  (4831.)  By  whom,  levied.  The  sheriff  of  the  City  Court  of 
Savannah  may  levy  attachments  returnable  to  said  Court  in  any  part  of 
Chatham  county. 

§4936.  (4832.)  Dedaration — when  filed.  The  declaration  in  attach- 
ment may  be  filed  at  any  time  during  the  return  term  of  the  attachment; 
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but,  on  failure  ho  to  fih,  it,  tlio  Court  hlirill,  r^n  motion,  <V\Htn\m  the 
tlittMclimout. 

§4937.  ('1833.)  Garrmhrnents — •jurindldion  in  the  Court  of.  Said  Courte 
shall  have  jurisdicitiori  in  all  eases  in  garnisliment,  as  well  as  wlien  the 
debt  of  the  <i,'ariilshee  to  (he  defendant  sliall  exeeed  as  when  it  shall  fall 
short  of  the  jurisdietlonal  anioiuit  of  said  Court;  and  in  all  eas'es  of  suit 
on  bail  or  atta(;hinent,  elaiin,  or  other  obli^^atlon.s  or  bonds,  given  by  par- 
ties to  any  >proecedings  issued  from  or  had  in  said  Conrt,  althoug-h  the 
penalties  of  srJd  bonds  may  exeeed  tlie  jurlsdietion  of  said  Court  by  being 
in  double  the  sum  sworn  to,  attaehed,  or  of  the  exeeutions  issued,  or 
pro]~>erty  levied  on:  Provided,  the  original  eause  of  aetion  u[)on  whieh 
such  bonds  or  obligations  were  had  or  taken  did  not  exceed  the  jurisdic- 
tion of  said  Court. 

§4938.  (4834.)  GarnishmGnts — Jioi.o  surdj  served  and  rdurnf.d.  Gar- 
nishment proceedings  in  said  Court  shall  be  conformable  to  the  law  of  the 
State  on  that  subject;  but  the  summons  must  be  served  on  the  garnishee, 
personally,  ten  clays  before  the  Court  to  which  the  garnishee  is  directed 
to  appear  :  Provided,  such  garnishee  shall  reside  in  the  county  of  Chatham, 
or  not  elsewhere  in  the  State;  but  where  the  g^arnishee  shall  reside  in  anv 
other  county,  then  he  shall  be  summoned  and  served,  and  shall  make  his 
return,  and  all  other  proceedings  shall  be  had  in  the  manner  pointed  out 
in  the  general  law^  of  the  State  for  non-resident  garnishees  ;  with  this 
proviso,  however,  that  the  summons  must  be  returnable  to  the  Superior 
Court  of  the  county  of  the  residence  of  such  garnishee,  and  further 
proceedings  be  had  in  said  Superior  Court. 

§4939.  (4835.)  Notice — by  wJiom  served.  Any  notice  which  may  be 
required  to  be  given  in  any  attachment  case  in  said  Court,  in  order  to 
make  the  judgment  a  lien  on  all  the  property  of  the  defendant,  or  other- 
wise, may  be  served  by  the  sheriff  of  said  Court,  or  any  constable  of  the 
city  of  Savannah;  and  plaintiffs  in  attachment  may  examine  witnesses 
residing  out  of  said  city,  in  the  same  manner  or  under  the  same  rules  and 
regulations  prescribed  by  the  general  law  of  the  State. 

§4940.  (4836.)  Parties — hoiv  made.  In  attachment  cases  in  said  Court, 
ten  days'  notice  by  scire  facias,  to  make  parties,  shall  be  sufficient. 

§4941.  (4837.)  Scire  facias  to  make  parties.  Scire  facias  to  make  par- 
ties in  any  cause  in  said  Court  shall  be  had  as  in  the  Superior  Court;  Ijut 
such  scire  facias  shall  run  throughout  the  State,  and  may  be  served  by 
any  sheriff  thereof;  and  service  ten  days  before  the  return  term  thereof 
shall  be  valid  and  sufficient. 

§4942.  (4838.)  Witnesses  and  their  attendance.  The  general  lavr  of 
the  State  in  regard  to  witnesses  and  their  attendance,  interrogatories,  sets- 
oif,  affidavits  of  illegality,  arbitration,  and  the  examination  of  parties  to 
suits  by  interrogatories,  or  under  subpa?ua,  and  all  other  matters  of  a 
judicial  nature,  within  the  jurisdiction  conferred  on  said  City  Court,  shall 
be  applicable  to  said  City  Court,  respect  being  had  to  the  nature  of  the 
different  tribunals ;  but  subpoenas  shall  be  served  by  the  sheriif  of  said 
Court,  or  a  constable  of  said  city,  or  a  private  pei-son ;  and  a  commission 
to  examine  witnesses  may  issue  on  three  days'  notice  to  the  opposite  party, 
or  his  attorney.  [Any  person  residing  within  the  corporate  limits  of  said 
city,  shall  be  subject  to  all  the  pains  and  penalties  and  liabilities  now  pre- 
scribed by  law  against  defaulting  witnesses,  if  such  person  fail  to  appear 
as  a  witness,  in  said  City  Court,  when  served  with  a  subpoena  for  the 
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^^,^^^^^^^jg^^  sjXKX^  of  two  clays  before  the  day  named  in  the  snbpcena  for  his  appear- 
P.  173/  anew]     (a.) 

§494o.  (4889.)  .De  bene  esse.  The  Judge  of  said  Court  shall  have 
po\^■er  to  eause  testimony  to  be  taken  ih'  bene  esse,  in  all  eases  pending 
in  the  s;une,  aeeordiiig  to  the  general  h\w  of  tlie  State,  due  regard  being 
had  to  the  nature  of  the  tribunals;  and  the  said  Judge  and  other  officers 
of  said  Court  shall  have,  respectively,  power  to  administer  all  oaths  per- 
taining to  their  respective  offices,  as  fully  as  the  Judge  and  other  officers 
of  the  Superior  Court  may  in  like  cases  do. 

§4944.  (4840.)  Judge  mai/  attest  deals,  etc.    [The  said  Judge  shall  also 

have  power  to  attest  deeds  and  other  papers,  and  administer  affidavits  in 

'Si,'p!^73?^^^^"^^^^  cases  in  which,  by  existing  laws,  such  papers  maybe  attested,  and 

affidavits  administered    by  the  Justices  of  the  Peace  of  the  county  of 

Chatham.]     (a.) 

§4945.  (4841.)  Judge,  clerh  and  sheriff — respective  duties  of.  All  the 
duties  and  liabilities  attached  to  the  Superior  Courts,  and  to  the  sheriffs 
of  the  counties,  shall  be  attached  to  the  clerk  and  sheriff  of  said  City 
Court ;  and  the  Judge  of  said  Court  is  empowered  to  exercise  the  same 
authority  over  the  clerk  and  sheriff,  and  other  officers  of  said  Court  as  is 
legally  exercised  by  the  Judges  of  the  Su|)erior  Court  over  the  clerks  of 
the  Superior  Court  and  sheriffs  of  the  counties,  and  other  officers  amena- 
ble to  them. 

§4946.  (4842.)  Ocdh  of  the  clerh  and  sheriff.  Said  clerk  and  sheriff  of 
said  City  Court  shall,  respectively,  take  an  oath  similar  to  that  prescribed 
for  clerks  of  the  Superior  Courts,  and  for  the  sheriffs  of  the  counties ; 
and  said  oaths  may  be  administered  by  the  Judge  of  said  City  Court,  or 
the  mayor  or  clerk  of  the  city  council  of  Savannah. 

§4947.  (4843.)  The  clerk  and  sheriff  majj  sue  and  be  sued  in  said 
Court.  Said  sheriff  and  clerk  of  said  City  Court  may  sue  and  be  sued 
in  said  Court;  but  when  the  clerk  may  be  defendant  in  any  action,  the 
process  shall  be  signed  by  the  Judge,  and  said  clerk  shall,  if  required, 
copy  the  petition  and  annex  the  process  thereto;  and  the  clerk  shall  also 
make  out  final  process  in  any  case  in  which  he  may  be  interested,  as  in 
other  cases,  which  shall  be  signed  by  the  Judge  and  executed  as  in  other 
cases;  and  in  all  cases  before  said  Court,  in  which  the  sheriff  shall  be 
plaintiff  or  defendant,  ])rocess  shall  be  directed  to  the  marshal,  and  all 
and  singular  the  constables  of  the  city  of  Savannah,  and  may  be  served 
hy  any  one  of  them;  and  the  proceedings  thereon  shall  be  as  in  other 
cases. 

§4948.  (4844.)  Attorney's  J ee.  The  attorney's  fee  in  each  cause  brought 
in  said  Court  and  in  ail  attachment  cases  returnable  to  said  Court,  and 
actually  put  into  the  hands  of  an  officer  for  service,  shall  be  five  dollars, 
such  fee  to  be  taxed  in  the  bill  of  costs.  But,  where  the  defendant  shall 
prevail,  the  defendant's  attorney  shall  be  allowed  a  fee  of  two  dollars,  and 
three  dollars  shall,  in  every  case,  become  immediately  due  to  the  city  of 
Savannah,  to  be  paid  to  the  clerk,  and  by  him  accounted  for,  and  paid 
over  in  fpiarlerly  returns  to  the  city  treasurer  of  Savannah.  Every  officer 
receiving  an  attachment,  for  service,  shall  immediately  report  the  same  to 
the  said  clerk,  who  shall  immediately  collect  the  city  fee  from  the  attach- 
ing party,  or  his  attorney;  and  if  said  clerk  shall  fail  to  make  any  quar- 
terly return  anrl  payment  as  aforesaid,  he  shall  pay,  for  the  use  of  said 
city,  the  penalty  of  five  hundred  dollars,  to  be  enforced  in  said  Court,  by 
attachment  against  the  clerk  for  a  contempt. 
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§4949.  (4845.)  Attachment  ar/awd  the  dcrh.  In  any  (■•a.so  whe-ro  it 
may  be  nccosary  to  attacli  tli(i  (;l(;ik  of  wiid  Court,  if  .sliall  Ix;  lawful  for 
the  Judge  thereof  to  call  in  the  Hervi(;e.s  of  the  el(;rk  of  tli"  eity  council  of 
Savannah;  and  the  marshal  of  said  (;ity  shall  he*  conijK'tent  to  enforce  any 
attaelnnent  by  said  Judge  against  tlnj  sh(;riff  thf;reof. 

§4950.  (4946.)  llccord  of  procj'rd'tiifjH — try  v;/iom  kept.  The  elerk  of 
said  Court  shall  copy  into  a  book  of  record,  to  be  provided  by  the  may(ir 
and  aldermen  of  tSavannah,  all  the  proceedings  in  all  ther-ivil  cas(,'S  in  said 
Court;  which  entry  of  record  shall  l)e  made  within  twenty  days  aftf,'r  the 
determination  of  any  cause;  and  the  clerks  shall  be  allowed  the  same  fees 
for  that  service,  to  be  taxed  in  the  bill  of  costs,  as  are  allow(.'d  in  the 
Superior  Courts  for  similar  service;  and  the  said  clerk  shall  keep,  from 
day  to  day,  regular  minutes  of  the  ])roceedings  of  said  Court,  which  shall 
be  examined  and  signed  by  the  Judge. 

§4951.  (4847.)  Jurors — how  selected^  etc.  All  persons  residing  -svithin 
the  corporate  limits  of  Savannah  and  liable  to  serve  as  jurors  in  the  Sui)e- 
rior  Court  of  Chatham  county,  shall  be  liable  to  serve  as  jurors  in  said 
City  Court;  and  the  Judge  of  said  Court  shall  conform  to  the  laws  of 
this  State  pointing  out  the  mode  of  selecting,  drawing,  and  summoning 
jurors  for  the  Superior  Court,  except  as  may  be  hereinafter  mentioned; 
and  the  fines  and  other  proceedings  relative  to  non-attendance  of  jurors, 
or  contempts  by  them  committed,  shall  be  in  conformity  with  the  general 
law  ;  and  the  oaths  to  be  administered  to  jurors  and  witnesses  in  said  City 
Court,  upon  the  trial  of  civil  causes,  shall  be  the  same  as  are  by  law  to  be 
administered  to  jurors  and  witnesses  in  the  Superior  Courts. 

§4952.  (4848.)  How  dratvn.  The  Judge  of  said  City  Court  shall,  pre- 
viously to  the  adjournment  of  any  regular  or  adjourned  term  thereof, 
draw,  conformably  to  the  laws  of  the  State,  twenty-three  persons  to  serve 
on  an  inquest  or  grand  jury  for  the  said  Court  and  city,  and  twenty-four 
persons  for  the  trial  of  all  civil  and  criminal  cases  of  which  said  Court 
has  jurisdiction;  but  no  inquest  or  grand  jury  shall  consist  of  less  than 
eighteen  persons,  though  t^velve  persons  of  any  grand  jury  may  find  a 
bill  or  make  a  presentm.ent ;  and  the  mode  of  proceeding  and  trial  in  all 
criminal  cases  in  said  Court  shall  be  the  same  as  in  the  Superior  Courts 
of  the  State;  and  the  oaths  to  be  administered  to  jurors  and  witnesses  in 
said  City  Court  shall  be  the  same  as  those  administered  to  jurors  and 
witnesses  in  criminal  aises  in  the  Superior  Courts. 

§4953.  (4849.)  Persons  subject  to  jury  duty.  It  shall  be  the  duty  of 
the  clerk  of  said  City  Court,  under  the  direction  of  the  Judge  thereof,  at 
least  once  in  every  three  yeare,  to  make  out  a  complete  list  of  all  persons 
liable  to  do  jury  duty  in  said  Court ;  whose  names  shall  be  then  placed 
by  said  clerk  on  convenient  slips  of  paper  in  the  jury  box;  [changed  by 
Constitution  of  1868,  Article  Y.,  section  13,  clause  2,  and  Acts  of  1869 : 
p.  139.] 

§4954.  (4850.)  Jury  boxes  and  keys — by  ichom  Irpt.  The  juiy  boxes 
shall  be  kept  by  the  clerk,  and  the  keys  by  the  sheritf;  and  no  jury  box 
shall,  under  any  pretence,  be  opened  but  by  the  authority  of  the  Judge. 

§4955.  (4851.)  Defaulting  jurors — excuses  of.  The  Judge  of  said  Couit 
shall,  in  all  cases,  determine  on  the  validity  of  the  excuses  of  juroi*s:  and 
he  may,  in  any  case,  in  term  time  or  vacation,  relieve  a  juror  from  pay- 
ment of  a  fine,  at  any  time  before  the  same  is  paid  over,  if,  in  the  discre- 
tion of  said  Judge,  circumstances  shall  seem  to  warrant  such  remission. 

§4956.  (4852.)  Not   compelled  to   serve  longer  than   one   iceek.     The 
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graiul  and  petit  jurors,  in  said  Court,  shall  not  be  compelled  to  serve 
longer  than  one  ^veek,  except  when  actually  engaged  in  the  trial  of  a  case 
at  the  expiration  of  such  week  ;  but  the  Judge  is  authorized,  hereby,  to 
have  summoned  instanter,  either  by  drawing  from  the  jury  boxes,  or 
otherwise,  any  additional  number  of  grand  and  petit  jurors  that  in  his 
discretion  he  may  deem  necessary  to  perform  the  service  demanded  by  the 
business  before  the  Court. 

§4957.  (1853.)  Expenses  of  property  levied  on.  In  all  cases  where, 
under  execution  or  attachment  process,  returnable  to  said  Court,  horses, 
mules  or  other  live  stock  may  be  levied  upon,  the  sheriff  or  other  levying 
officer  shall  be  allowed  the  amount  of  stabling  or  keeping  necessary, 
according  to  the  current  rates  actually  expended  by  him ;  and,  in  all 
cases  of  levy,  under  process  as  aforesaid,  horses,  mules,  hogs,  or  other 
live  stock,  or  dry  goods,  groceries,  or  other  property  of  a  perishable 
nature,  may  be  sold  by  order  of  the  Judge  of  the  said  Court,  upon 
application  to  him,  on  oath,  at  such  time  and  place  as  to  him  may  seem 
most  advantageous  :  Provided,  that  not  less  than  ten  days  notice  be  given 
in  a  public  gazette,  and  at  the  Court-house  in  said  city,  of  the  time  and 
place  of  sale ;  except  in  cases  of  fruit  or  other  articles  that  would  be 
greatly  deteriorated  by  a  delay  of  ten  days. 

§4958.  (4854.)  Certiorari — how  sued  out,  and  proceedings  thereon, 
^Vhen  either  party  to  a  cause  in  said  Court  shall  take  exceptions  to  any 
proceedings  in  a  suit,  affecting  the  real  merits  of  the  same,  it  shall  be 
the  dut}"  of  the  Judge  to  cause  to  be  made  and  filed  of  record  in  said 
Court,  a  just  and  true  statement  of  the  facts  relating  thereto,  and  of  all 
legal  points  arising  therein  ;  and  the  said  party,  after  a  full  compliance 
with  the  law  of  the  State  regulating  the  granting  of  certiorari,  may  apply 
to  the  Judge  of  the  Eastern  District  for  a  writ  of  certiorari,  who  shall 
grant  the  same,  if  he  shall  deem  the  exceptions  taken  to  be  sufficient ; 
but  no  writ  of  certiorari  shall  issue  after  three  months  from  the  adjourn- 
ment of  the  term  at  which  the  exceptions  are  taken. 

§4959.  (4855.)  Sheiiff  may  appoint  a  deputy,  when.  In  any  case 
where  it  may  be  necessary  to  have  property  levied  on  l^y  the  sheriff  of 
said  Court  guarded,  said  sheriff  may  appoint  and  have  sworn  in  a  special 
deputy  for  that  purpose,  and  the  Judge  may  allow  a  reasonable  compen- 
sation in  such  case,  and  in  any  other  case  where  the  sheriff  may  require 
assistance,  and  if  any  person  shall  oppose,  resist,  assault  or  beat  any 
special  sheriff  in  the  discharge  of  his  duty,  such  person  shall,  on  convic- 
tion, be  fined  or  imprisoned,  at  the  discretion  of  the  Court. 

§4960.  (4856.)  Judge  may  appoint  bailiffs.  [The  Judge  of  said  Court 
(a)Act3of  1866,  i'^  authorized  to  appoint  three  bailiffs  as  officers  of  his  Court,  and,  in 
**•  '^"-  cases  of  necessity,  to  appoint  additional  bailiffs,  in  his  discretion.]  (a.) 

§4961.  (4857.)  ConstaMes  of  said  Couuty — duties  and  pay  therefor. 
The  constables  and  ex  officio  constables  of  the  city  of  Savannah,  from 
time  to  time,  shall  be  constables  of  said  Court,  so  far  as  to  authorize 
them  to  serve  all  process  and  orders  of  said  Court  to  them  directed,  but 
the  Judge  of  said  Court  is  hereby  empowered  to  select,  in  conjunction 
with  the  mayor  of  said  city,  five  members  of  the  mounted  or  foot 
]>olice  of  Savannah,  as  special  bailiffs  of  said  Court,  v/ho  shall  remain 
bailiffs,  as  aforesaid,  for  one  year,  unless  removed  as  bailiffs  by  the  Judge, 
or  in  case  of  dismissal  or  resignation  from  said  police.  It  shall  be  the 
duty  of  three  of  said  bailiffs  to  attend  all  sittings  of  said  Court,  subject 
to  the  orders  of  the  Judge  thereof,  and  they  shall  receive  one  dollar  a 
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(lay,  whilst  so  attending,  to  l>e  paid  from  tlie  firK^s  and  forfl-Ilunts  in  wil/l 
Court;  said  bailifis  being  enijKjwcrcd  to  servo  any  cj'irninal  warrant 
within  tlie  jurisdictional  L'lnits  of  said  Court,  (providf^d  t}j(;  warrant  d^x^-« 
not  issue  for  an  offense  above  the  grade  of  misdemeanor,)  and,  for  j)ur- 
2)0ses  tliereof,  shall  be  considered  lawful  constables  ofth(;  State  f>^"(jreorgia, 
and  receive  the  same  fees  as  may  be  allowed  by  law  to  the  conrttaf>h,*.s  (A' 
this  State  :  Provided^  nothing  herein  contained  shall  bu  construed  to 
relieve  such  bailiffs  from  any  other  duties  imposed  by  law,  whif:h  shall 
not  interfere  with  the  duties  above  impose<l. 

§4962.  Illegal  constablaSj  how  pmmJied.  [Any  person  who  'rhall  in 
any  manner  perform,  or  attempt  to  perform,  the  duties  of  c(jnstable  in 
the  city  of  Savannah,  and  who  has  not  been  elecUxl,  appointe<l  and  quali- 
fied as  directed  by  the  statute  of  this  State,  shall  be  guilty  oi'  a  niLsde- 
meanor,  and,  on  conviction,  he  shall  be  fined  for  the  first  offense  in  the  . 
sum  of  one  hundred  dollars,  and  for  the  second  offense  shall  be  fined '72,  p!  ii 
and  imprisoned,  at  the  discretion  of  the  Court ;  and  upon  the  fact  of -the 
commission  of  such  offense  being  brought  to  his  notice,  it  shall  be  the 
duty  of  the  Solicitor  General  to  present  a  bill  of  indictment  against  the 
offender  in  the  Superior  Court  for  the  county  of  Chatham,  or  in  the  City 
Court  of  Savannah,  for  the  said  offense  of  misdemeanor.]    (a.) 

§4963.  (4858.)  Fees  of  sheriff,   deputy  and  bailiffs.     [The  sheriff  of 
said  Court  shall  receive  the  sum  of  three   dollars  per  day  for  his  attend- 
ance during  each  session  of  said  Court,  and  the  deputy  sheriffs  and  the  (a)  Acts  of  1366, 
bailiffs  appointed  under  the  provisions  of  sections  4912  and  4960  of  this  ^■■^'* 
Code,  shall  receive  two  dollars  per  day  for  their  attendance  during  each 
session  of  said  Court.]  (a.) 

§4964.  (4859.)  Summary  'proceedings  before  said  Court,  in  cases  speci- 
fied. Upon  the  petition  of  any  ship-master,  supercargo,  owner  or  con- 
signee of  any  vessel,  or  of  any  articled  seaman,  or  any  mariner  or  appren- 
tice attached  to  a  ship  or  vessel,  who  shall  have  any  dispute  or  differ- 
ence with  any  person,  touching  any  contract,  agreement,  sale,  promise, 
debt  or  demand  whatsoever,  within  the  jurisdiction  of  said  City  Court, 
or  who  shall  be  charged  with  any  assault,  or  assault  and  battery,  trespass 
to  the  person,  or  other  offense  within  the  jurisdiction  of  said  Court,  com- 
mitted anywhere  within  the  county  of  Chatham,  or  wli^re  such  ship- 
master, supercargo,  owner  or  consignee,  or  articled  seaman,  or  mariner, 
or  apprentice,  may  prosecute  for  assault,  or  assault  and  battery,  or  tres- 
pass to  the  person,  or  other  offense  within  the  jurisdiction  of  said  Court, 
committed  anywhere  in  said  county,  or  may  be  plaintiff  in  any  such  dis- 
pute or  difference,  touching  any  contract,  agreement,  sale,  promise,  debt, 
or  demand  whatsoever,  within  the  jurisdiction  of  said  Court,  ^^etting  forth 
under  oath,  in  such  petition,  the  nature  of  his  case,  and  that  he  cannot, 
without  great  inconvenience  and  damage  to  him,  await  the  determina- 
tion of  such  matter  in  difference,  or  the  trial  of  such  charge,  by  the 
crdinary  and  usual  mode  of  proceedings  in  the  Courts  in  this  State,  it 
shall  be  lawful  for  the  Judge  of  said  Court,  and  he  is  hereby  requii'ed 
and  directed  to  order  and  appoint  a  special  or  extraordinary  Court,  to  be 
held  within  forty-eight  hours  after  the  grant  of  such  ordei',  for  the  trial 
of  any  such  cause,  matter  in  difference,  charge  or  offense;  and  the  said 
Judge  shall,  immediately,  or  within  twenty -four  houi*s  after  ihe  granting 
of  such  order,  draw  the  necessary  jury  or  juries  for  the  iuvestigatiou 
and  trial  of  such  matter  of  dispute,  civil  or  criminal,  and  such  jury  or 
juries  shall  be  forthwith  summoned  to  appear  at  the  time  and  place 
57 
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ap]-K>inteil,  and  furtlicr  proceedings  shall  bo  had,  in  a  summaiy  way,  as 
may  bo  agrooablo  to  law,  and  as  though  said  Court  were  in  session  at  a 
regular  term. 

§4JV)5.  (4StK\)  Tirelrc  horirs^  notice  of  the  time  and  2^^(^cc  of  hearing. 
At  the  time  and  place  Avhich  the  said  Judge  shall  appoint,  the  parties 
being  duly  ni^tificd  by  twelve  hours'  previous  notice  of  such  time  and 
j^lace,  shall  attend  personally  in  any  criminal  case,  and  personally  or  by 
attorney  in  any  civil  case,  before  the  said  Judge,  who  shall  then  hear  the 
jxirties,  and  shall  in  a  summary  way  proceed  to  judge  and  determine  such 
cause,  and  shall,  forthwith,  by  the  usual  process  of  said  Court,  execute 
the  judgment  of  said  Court  in  suc'li  cause,  unless  exceptions  to  such  judg- 
ment shall  be  taken  by  either  party  in  a  civil  case  on  the  pronouncing  of 
such  judgment,  and  if  either  party  shall  so  except,  or,  in  a  criminal  case, 
the  defendant  shall  so  except,  it  shall  be  his  duty  forthwith  to  apply  to 
the  Judge  of  the  Superior  Court  of  the  Eastern  District  for  a  certiorari, 
founded  on  such  exceptions,  which,  if  allowed  by  the  Judge  of  the  said 
district,  within  twenty-four  hours  after  the  rendition  of  such  judgment, 
shall  be  a  supersedeas  thereof;  and  in  case  of  the  absence  of  the  Judge  of 
said  district,  then  reasonable  time  shall  be  allowed  to  the  party  making 
such  exception  to  make  such  application,  the  said  party  giving  good  bond 
and  security  to  the  other  party,  to  be  approved  of  by  the  Judge  of  said 
City  Court,  conditioned  to  abide  the  final  decision  of  the  cause. 

§4966.  (4861.)  Jurisdiction  and  power  of  the  Judge  holding  such  Court. 
At  such  special  or  extraordinary  Courts,  the  said  Judge  shall  have  full 
power  to  try  each  cause  in  which  any  captain  or  commander  of  a  vessel, 
or  articled  seaman,  or  mariner  or  apprentice  attached  to  a  ship  or  vessel, 
may  be  a  J^arty,  in  the  most  summary  and  speedy  manner,  and  to  compel 
the  attendance  of  witnesses  by  the  most  summary  process  that  can  be 
devised,  and  no  more  delay  shall  occur  in  the  trial  of  such  causes  than 
such  as  is  indispensable  to  the  due  administration  of  justice;  and  the  said 
Judge  shall  have  power  to  enforce,  by  order  and  process,  the  bringing 
Ijefore  him  of  any  and  all  papers  appertaining  to  such  cause,  wherever 
such  ]:)apers  may  be,  whether  actually  returned  to  another  Court  within 
the  city  of  Savannah,  or  not  so  returned. 

§4967.  (4862.)  To  what  persons  the  foregoing  proceedings  apply.  The 
foregoing  provisions  in  regard  to  special  or  extraordinary  Courts,  and 
writs  of  certiorari  thereto,  shall  apply  to  all  cases  where  any  person  or 
persons  shall  be  charged  and  prosecuted  for  the  offense  of  abducting, 
entertaining,  secreting,  lodging,  or  concealing  any  articled  seaman,  or 
mariner,  or  apprentice,  or  suffering  the  same  to  be  done,  or  aiding  or 
assisting  any  articled  seaman,  or  mariner,  or  apprentice,  to  desert  his  ship 
or  vessel,  or  secretly  carrying  off  any  articled  seaman,  or  mariner,  or 
apprentice,  from  any  such  ship  or  vessel,  or  harboring,  with  intent  to 
inveigle,  entice,  carry  away,  abduct,  or  secretly  carry  off,  any  articled 
seaman,  or  mariner,  or  apprentice,  from  a  ship  or  vessel,  or  affording  any 
conveyance  or  facility  to  such  seaman,  or  mariner,  or  apprentice,  to  desert 
such  ship  or  vessel,  as  defined  in  this  Code,  or  in  any  law  of  this  State, 
pjresent  or  future,  and  not  subjecting  the  offender  to  imprisonment  in  the 
penitentiary,  whether  such  offense  be  committed  in  the  juri'sdictional  lim- 
its of  the  city  of  Sfivannah,  or  within  any  part  of  the  county  of  Chatham, 
upon  tlie  api)lication  to  said  Judge  by  the  prosecutor  in  such  case,  or 
other  person  in  interest,  by  petition,  on  oath,  stating  that  he,  or  the  wit- 
nesses, or  some  of  them,  necessary  in  carrying  on  said  prosecution,  cannot, 


APPENDIX.— City  of  Savaxkah.  899 

CitV  Court,  of  R;tv«nn«,h. 


without  ^rcat  inconveiiicincc  and  damage;  ta  him  or  tlicrn,  await  the?  trial 
ofsiH;]]  charge  or  ])ro,s(!(ni<ioii  l>y  tljo  usual  and  ordinary  cournc*  r>f'  j)n>- 
eeedin^:  in  the  Courts  of  tlie  State. 

§4968.  (48f>;i)  The  d(Th,  Hlurijf  (mdhfdVtffH  Hhall  aiU^^^^^^^  Tlic  Hhoriff 
and  clerk  of  said  City  Court,  and  all  bailiffs  tliereolf,  shall  att<^rifl  Hnr-h 
special  or  extraordinary  Courts,  and  shjdl  he  (Mititle<l  to  the  i(5«  allowwl 
by  law  for  services  therciin;  and  in  civil  crises  then^in,  the  fee  of  three 
dollars,  for  use  of  the  city,  shall  Ik;  paid  by  the  ])laintiff  in  eadi  case,  to 
be  taxed  in  the  bill  of  costs  against  the  losing  party. 

§4969.  (48(i4.)  VexaUous  arrests.  For  j)rev(!nting  vexatious  arrests 
and  fraudulent  detention  of  articled  seamen,  or  mariners,  or  apprentices, 
attached  to  a  ship  or  vessel,  it  shall  not  be  lawful  for  any  keeper  of  a 
tavern  or  tippling  house,  or  any  other  person,  when  an  articled  seaman, 
or  mariner,  or  apprentice,  as  aforesaid,  shall  have  been  cfjmmitted  to  jail 
by  his  captain,  or  the  owner  or  consignee  of  his  vessel,  to  lodge  a  detiiiner 
under  the  pretence  of  civil  process  founded  on  debt  or  civil  contract;  but 
in  any  such  case,  when  any  articled  seaman,  or  mariner,  or  apprentice,  as 
aforesaid,  shall  have  been  so  committed  to  jail,  it  shall  be  tlie  duty  of 
the  jailor  to  surrender  such  seaman,  or  mariner,  or  apprentice,  as  afore- 
said, upon  the  requisition  of  the  owner,  captain  or  consignee  committing 
him,  notwithstanding  any  detainer  which  may  be  or  have  been  lodged 
against  such  seaman,  or  mariner,  or  apprentice,  founded  on  civil  process ; 
and  upon  failure  of  such  jailor,  within  the  limits  of  Savannah,  to  make 
such  surrender,  the  same  may  be  enforced  by  summary  order  of  the  Judge 
of  said  City  Court,  directed  to  the  sheriff  and  constables  of  said  Court. 

§4970.  (4865.)  Arrest  of  persons  under  civil  process.  It  shall  not  be 
lawful  for  any  sheriff,  constable,  or  other  officer,  to  arrest  any  articled 
seaman,  or  mariner,  or  apprentice,  attached  to  any  ship  or  vessel,  on  civil 
process,  within  twenty-four  hours  next  immediately  before  the  time  which 
shall  have  been  designated  by  advertisement  for  the  sailing  of  such  ves- 
sel, or  after  the  lapse  of  such  time,  if  such  vessel  shall  have  been  detained 
beyond  that  time  by  adverse  v/ind  or  other  cause ;  and  in  case  of  any  such 
arrest  within  such  time,  anywhere  within  the  limits  of  Chatham  county, 
the  Judge  of  said  City  Court  shall  have  power  and  authority-  to  discharge 
such  seaman,  or  mariner,  or  apprentice,  instantly,  on  the  application  of 
the  captain,  owner  or  consignee,  showing  that  such  arrest  was  made  within 
the  time  prohibited ;  and  the  officer  making  such  arrest  shall  be  punish- 
able by  indictment  in  said  Court,  and,  on  conviction,  shall  be  fined  in  a 
sum  not  exceeding  one  hundred  dollars. 

§4971.  (4866.)  Defendant  Wjay  have  a  snmmary  heari^ig.  If  any  arti- 
cled seaman,  mariner  or  apprentice,  as  aforesaid,  shall  be  arrested  under 
civil  or  criminal  process  issued  by  any  Justice  of  the  Peace  or  Ordinary, 
for  any  matter,  cause  or  thing,  within  the  jurisdiction  of  the  said  City 
Court,  or  offense  committed  anywhere  in  the  county  of  Chatham,  whether 
hereinbefore  specified  or  not,  the  captain,  owner  or  consignee  of  the  ves- 
sel to  which  such  seamen  shall  be  under  articles  at  tlie  time  of  such  arrest, 
or  to  which  such  mariner  or  apprentice  may  belong,  shall  be  entitled  to 
apply  to  said  Judge  for  a  summary  hearing,  as  hereinbefore  provided  for 
other  summary  hearings  before  said  Court ;  and  the  said  Judge  shall  have 
full  power  and  authority  to  take  jurisdiction  and  cognizauce  of  such 
cause,  and  finally  decide  the  same,  as  in  the  said  other  cases  of  siunmary 
hearing ;  and  it  shall  be  the  dtity  of  the  officer  making  such  arrest,  and 
of  the  Justice  from  whom  the  process  emanated,  on  the  requisition  ot  the 
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said  Judge,  to  transmit  to  the  said  Judge  all  dcnnuiients  and  papers  In 
relation  thereto  :  and  the  same  proeeedings  in  rogai'd  to  certiorari  shall  be 
had  as  are  applicable  to  other  trials  before  such  special  or  extraordinary 
Courts. 

§41'>72.  (-4S()7.')  Witnesses  may  he  examined  before  the  trial — ichen. 
AViienever,  atkvr  any  order  shall  have  been  granted  by  said  Judge, 
a])pointing  a  special  or  extraordinary  term  of  said  Court,,  for  the  trial  of 
any  criminiil  offense  therein  cognizable,  and  application  may  be  made  to 
the  said  Judge  by  the  prosecuting  officer  of  the  said  Court,  or  by  the 
defendant  or  defendanfs,  or  parties  charged  with  such  offense,  or  his  or 
their  counsel  (such  application,  if  made  by  the  parties  themselves,  to  be 
verified  by  affidavit,)  setting  forth  that  a  material  witness  or  witnesses  for 
the  applicant  is  or  are  about  to  le^ive  the  city  of  Savannah,  and  on  that 
account,  or  from  imminent  sickness,  or  other  cause,  will  not,  in  reasona- 
ble probability,  be  able  to  be  present  at  the  trial  of  the  cause  in  which 
his  or  their  testimony  is  needed,  it  shall  be  the  duty  of  the  said  Judge 
forthwith  to  order  process  of  subpoena  to  issue,  requiring  said  witness  or 
witnesses  to  appear  in  person  before  him,  at  a  certain  place  and  time,  (of 
which  time  and  place  the  said  prosecuting  officer,  and  the  said  defendant 
or  defendants'  or  parties  charged,  shall  have  at  least  twelve  hours'  notice,) 
to  give  testimony  in  the  said  cause ;  at  w^hich  time  and  place  the  said 
Judge  shall  take  down,  in  writing,  the  answers  of  the  said  witness  or 
witneeses,  given  under  oath,  to  the  question  or  questions  to  be  pro- 
pounded to  him  or  them,  touching  the  said  cause,  on  examination  and 
cross-examination,  by  the  parties,  respectively,  or  their  counsel ;  such 
examination  to  be  made  and  testimony  to  be  received  in  accordance  with 
the  usual  practice  in  Courts  of  Justice  and  with  the  rules  of  evidence ; 
wjiich  said  answers,  when  so  taken  and  committed  to  writing,  shall  be 
sealed  up,  appropriately  indorsed  and  certified  under  the  hand  of  said 
Judge,  and  shall  remain  in  the  office  of  the  clerk  of  said  Court  for  the 
benefit  of  both  parties,  and  may  be  read  as  evidence  upon  the  trial  of 
the  cause  in  or  with  reference  to  which  the  said  testimony  may  have  been 
taken,  as  aforesaid  :  Provided,  the  said  Avitness  or  witnesses  shall  not  be 
personally  present  to  testify  in  such  cause  at  said  trial,  and  not  otherwise. 

§4973.  (4868.)  Appecd  not  aUoived.  No  appeal  to  a  special  jury  shall 
be  allowable,  in  any  c^Ase,  before  any  special  or  extraordinary  session  of 
said  Court. 

§4974.  (4869.)  Salary  of  Solicitor  General.  In  consideration  of  the 
additional  labor  imposed  upon  the  Solicitor  General  of  the  Eastern 
District,  in  appearing  and  prosecuting  criminal  causes  at  the  regular  and 
special  terms  (^  said  Court,  he  shall  have  and  receive,  in  addition  to  the 
iees  allowed  by  law,  the  sum  of  five  hundired  dollars  per  annum,  payable 
in  quarterly  installments,  from  the  fines  and  forfeitures  in  said  Court ; 
but,  in  case  of  the  absence  of  the  Solicitor  General,  such  fees  shall  be 
paid  to  the  Solicitor  General  pro  tempore;  and  the  fees  of  the  Solicitor 
Tieneral  shall,  in  all  cases,  be  the  same  as  are  allowed  by  law  in  the  Supe- 
rior Courts. 

§4975.  Soliciior\'^  fees — how  paid.  [The  fees  of  the  Solicitor  General 
for  prosecuting  criminal  cases  in  said  City  Court  shall  be  paid  in  the  fol- 
lowing manner :  For  all  offenses  committed  outside  the  corporate  limits 
of  said  city,  in  the  manner  prescribed  by  law  for  the  payment  of  the 
fees  of  said  Solicitor  in  Chatham  county;  and  for  all  offecses  committed 
within  the  limits  of  said  city,  out  of  the  city  treasury  of  the  city  of  Sav- 
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aiinali,  upon  tit:;  ccu'ti/lrato  of  the  Jii(Il^(;  of  wild  Court  a.s  to  thfi  correrrt- ,     .       ,,..^ 
jicsK  ()i   tlio  saiae.J     (a.)  p.  1»>>. 

§ 497G.  (4870.)  Money  arising  from  fines.  Moiuiyn  arising  from  jury 
fines,  and  fnu's  imposed  for  violation  of  tlic  \)<t\\:\]  laws,  an<l  eoll(.*<:t^jd 
from  forfeited  rreo^nizancx'S  in  said  Court,  shall  he  suhjeet  to  the  pavnjent 
of  the  fee;-5  of  tlie  tSolieitor  (General,  and  the  (;lerk,  and  sh<;rifr,  ajid  other 
officers  of  said  Court  iji  criminal  wises;  and  the  8oli(;itor  (ieneral,  clerk 
and  sheriff,  and  other  officers  bringing  the  money  into  Court,  shall  he 
entitled  to  have  their  insolvent  l)ills  paid  first,  and  th(;n  the;  hills  of  for- 
mer solicitors,  clerks  and  sheriffs,  and  other  offi(X3rs,  shall  !>e  paid  accord- 
ing to  priority ;  but  no  bill  remaining  unpaid  for  a  longer  time  than  four 
years  shall  take  any  part  of  said  fund. 

§4977.  (4871.)  Justice  of  the  Peace — his  power.  It  shall  be  tlieduty 
of  the  Justices  of  the  Peace,  and  other  persons  exercising  the  powers  of 
magistrates  within  the  city  of  Savannah,  to  commit  or  place  under  bonds 
all  persons  charged  with  misdemeanors  committed  within  the  jurisdic- 
tional limits  of  the  city  of  Savannah,  or  elsewhere,  and  within  the  special 
jurisdiction  of  said  City  Court,  for  trial  before  the  City  Court  of  Savan- 
nah, instead  of  the  Superior  Court ;  and  if  any  such  case  be  returned  to 
the  Superior  Court,  the  Judge  thereof  is  thereby  empowered  to  order 
said  case  transferred  for  trial  to  said  City  Court ;  and  all  bonds  and 
other  papers  forming  said  record  shall  be  deemed  and  considered  as  valid 
and  binding  as  if  returned  in  the  first  instance  to  said  City  Court ;  and 
it  shall  be  the  duty  of  the  Solicitor  General  to  prosecute  all  such  cases  in 
the  said  City  Court ;  and  in  all  such  cases  of  misdemeanor,  returned  to 
the  Superior  instead  of  said  City  Court,  the  magistrate  so  returning  the 
same  shall  forfeit  all  costs  and  charges  in  the  same;  and  such  magistrate 
so  acting  may,  besides,  be  attached  and  punished  as  for  contempt  in  said 
Superior  or  City  Court. 

§4978.  (4872.)  Peace  warrants  and  bonds.  All  peace  warrants  and 
bonds  to  keep  the  peace  taken  in  Chatham  county  shall  be  returned 
immediately  to  the  Solicitor  General  of  the  Eastern  District,  or,  in  his 
absence  from  said  county,  to  the  clerk's  office  of  the  said  City  Com't  of 
Savannah,  and  also  all  warrants  and  bonds  for  offenses  cognizable  by  said 
City  Court ;  and  said  Solicitor  General  shall,  at  every  term  of  said  City 
Court,  lay  such  warrants  and  bonds  before  the  Judge  thereof,  who  may 
then  examine  into  any  such  case ;  and  if  it  shall  appear  to  him  in  any  case, 
from  the  papers  or  other  evidence  to  be  presented  by  the  prosecution, 
that  there  is  no  real  ground  for  such  warrant  or  bond,  or  commitment 
under  such  warrant,  or  that  the  security  required  is  too  large  or  too 
small,  then  he  may  annul  such  warrants,  cancel  such  bond,  relieve  from 
such  commitment,  order  less  or  more  security,  and  compel  the  prosecutor 
to  pay  all  costs  and  expenses,  as  in  his  discretion  may  seem  proper ;  and 
such  Judge  may,  in  any  such  case,  and  other  cases  of  prosecution  before 
said  Court,  where  it  shall  appear  to  him  that  corruption  or  gross  oppres- 
sion has  been  practiced  by  any  Justice  of  the  Peace  in  said  county,  com- 
pel such  Justice  to  pay  all  the  costs,  and  jail  fees,  and  other  expenses  in 
such  case ;  and  he  shall  cause  such  Justice  to  be  bound  over  to  the  Supe- 
rior Court,  to  answer  for  such  malpractice. 

§4979.  (4873.)  Jury  fees.  For  every  verdict  rendered  in  a  civil  cause 
in  said  Court,  the  jury  fees  shall  be  one  dollar,  to  be  paid  by  the  party 
taking  such  verdict.  And  in  every  case  where  the  plaintiff  may  be  liable 
for  costs,  and  resides  beyond  the  civil  jurisdictional  limits  of  said  Court, 
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jiulirineiif  for  such  costs  may  be  entered  up  against  the  plaintiff's  attorney 

§4980.  (4874.)  Clerk  (uid  sheriff  fees.  Except  where  otherwise 
expressly  provided  in  this  Code,  the  costs  to  be  allowed  the  clerk  and 
shoritV,  and  other  otVieors  of  said  Conrt,  shall  be  the  same  as  those  allowed 
for  similar  services  in  the  Superior  Court  of  Chatham  county;  and  the 
provisions  of  this  section  shall  apply  as  well  to  special  as  to  regular  terms 
of  said  Court. 

§4981.  (4875.)  lusolreuf  debtors  and  their  discharge.  The  laws  of  the 
State  in  relation  to  insolvent  debtors  and  their  discharge  shall  apply  to 
said  Court,  where  any  pei'son  may  be  aiTcsted  by  process  issuing  out  of 
it ;  but  all  suggestions  of  fraud  in  said  Court  must  be  tried  by  a  jury. 

§4982.  (4876.)  Balance  due  defendant.  Where  the  balance  due  a 
defendant  shall  exceed  the  jurisdiction  of  the  Court,  defendant  may  have 
judgment  to  the  extent  of  the  jurisdiction,  and  may  afterward  sue  for 
the  amount  of  excess  beyond  the  sum  so  by  him  recovered. 

§4983.  (4877.)  Rules  of  lyractice.  The  Judge  of  said  Court  may 
make  rules  of  practice  for  the  same,  not  in  conflict  with  the  general  laws 
of  the  State ;  and,  in  all  cases  of  fees  to  officers  where  such  general  laws 
do  not  strictly  apply,  he  may,  by  rule  or  order  of  Court,  fix  such  fees  by 
analogy  to  the  general  law. 

§4984.  (4878.)  Continuances.  Continuances  in  said  Court  shall  be 
regulated  by  the  general  law  applicable  to  other  Courts  of  record  of  the 
State. 

§4985.  (4879.)  Jail  calendar — disposition  of  prisoners.  The  keeper 
of  the  common  jail  in  Chatham  county  shall,  at  every  regular  term  of 
said  City  Court,  return  to  the  Judge  thereof  a  jail  calendar,  containing 
the  name  of  every  prisoner  therein,  the  time  and  cause  of  commitment, 
the  name  of  the  committing  magistrate  or  magistrates,  and  the  place 
where  the  alleged  offense,  or  other  cause  of  detention,  may  have  occurred  ; 
and  if,  in  any  case,  it  shall  appear  to  him  that  there  is  no  good  cause  for 
the  imprisonment,  he  may  discharge  such  prisoner  on  such  terms  as  such 
Judge  may  order ;  but  such  Judge  shall  have  no  power  to  discharge  any 
person  committed  for  contempt  of  a  Court  of  record,  or  by  authority  of 
the  United  States,  or  any  person  regularly  committed  on  charge  of  a 
capital  offense. 

§4986.  (4880.)  Sherifs  statement  to  Judge.  The  sheriff  of  said  City 
Court  shall,  at  the  opening  of  every  regular  term,  hand  to  the  Judge  a 
just  and  true  statement  of  all  moneys  received  by  said  sheriff  from  fines 
and  forfeited  recognizances,  the  amount  paid  out  by  him,  and  the  account 
on  which  the  same  was  paid,  together  with  a  statement  of  the  balance  on 
hand  ;  and  the  Judge  may  order  any  balance  paid  into  the  registry  of 
Court,  or  deposited  in  some  safe  place  of  keeping,  subject  to  the  future 
order  of  the  Court. 

§4987.  (4881.)  Imprisonment  in  worJc-house.  Whenever,  in  any  case, 
the  said  Court  shall  be  authorized  to  sentence  a  person  to  imprisonment, 
such  imprisonment  may,  as  part  of  the  sentence  of  the  Court,  be  in  any 
work-house  established  by  the  city  authorities  of  Savannah  ;  and  the 
Judge  may  sentence  such  prisoner  to  work  in  such  place,  or  to  work  on 
the  streets  of  Savannah,  under  the  direction  of  the  city  authorities. 
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Skction. 
498H.  Civil  jurisdiction. 
4i)89.  Judffinont  first  term. 
4yyO.  iSpccial  jurisdiction. 


Skotiojt. 

4'j01.  CohIh— f>y  whom  paid. 
4'J'J2.  ProvirtionK  uh  to  rci>f;al. 


§4988.  (4882.)  Civil  jurisdiction  of  Justices  of  the  Peace.  The  civil 
jurisdiction  of  each  of  the  Justices  of  the  Peaces,  for  the  first,  sex;onrl, 
third,  and  fourth  districts,  shall  extend  over  the  whole  of  said  districts, 
and  two  miles  from  the  corporate  limits  of  the  city  of  Savannaii,  as 
established  by  law ;  and  each  of  the  Justices  for  tlie  aforesaid  district-j 
may  take  cognizance  of,  award  judgment,  and  issue  process  of  execution, 'J^^  p]  y/'  "'*' 
in  all  cases  of  debt  or  contract  not  exceeding  the  amount  of  a  Jnsticc^'s 
jurisdiction,  where  the  defendant  may  reside  in  any  of  said  districts,  in 
the  same  manner  as  if  the  defendant  resided  in  the  district  of  the  Justice 
issuing  such  process ;  [and  it  shall  be  lawful  for  such  Justices  to  hold 
their  offices  and  Courts  in  any  part  of  said  city.]     (a.) 

§4989.  (4883.)  Judgment  first  term.     In  every  suit  brought  in  any  ^^^ioLpP^-v^ 
the  Justices'  Courts  in  said  districts,  judgment  shall  be  rendered  at  the  Sec.'e,  ciauJea 
[time  designated  in  the  summons  unless  the  case  is  continued  according "'  '^ 
to  law.]     (b.) 

[Section  (4884)  superseded  by  Act  of  1866,  pages  138-9.] 

[Sections  (4885)  and  (4886)  repealed  by  Constitution  of  1868,  Article 
I.,  section  2.] 

§4990.  (4887.)  Special  jurisdiction  of  Justice.  AH  civil  plaints,  or 
suits,  or  matters  in  dispute  or  difference,  which,  by  the  provisions  of  this 
Code  applicable  to  the  City  Court  of  Savannah,  would  (if  the  amount  in 
dispute  or  difference  were  within  the  jurisdiction  of  said  Court)  autho- 
rize the  Judge  of  the  said  City  Court  to  hold  special  or  extraordinary 
Courts  for  the  trial  thereof,  the  amount  whereof  shall  not,  in  any  one 
case,  exceed  the  jurisdiction  of  a  Justice  of  the  Peace,  may  be  tried  by 
any  Justice  of  the  Peace  for  that  part  of  the  county  of  Chatham  embraced 
within  the  corporate  limits  of  the  city  of  Savannah,  or  Avithin  the  said 
first,  second,  third  and  fourth  districts,  under  the  same  restrictions  as  to 
petition,  notice,  affidavit,  and  other  modes  of  procedure,  set  forth  in  said 
provisions,  as  far  as  such  modes  of  procedure  may  be  made  to  conform  to 
the  proceedings  in  Justices'  Courts,  and  all  and  every  process  issued  by 
any  Justice  of  the  Peace,  by  authority  hereof,  shall  be  served  by  any 
lawful  constable  of  any  of  said  districts.* 

§4991.  (4888.)  Costs — hy  whom  paid.  No  person  who  may  be  dis- 
charged by  a  magistrate  or  magistrates  of  any  of  said  districts,  for  want 
of  sufficient  cause  of  commitment,  shall  ever  be  compelled  to  pay  any 
part  of  the  costs  of  prosecution  or  examination. 

§4992.  (4889.)  This  body  of  laics  adopted  by  Code.  Xo  Code  or  sys- 
tem of  laws  wdiicli  may  be  passed  by  the  General  Assembly  shall  be  con- 
strued to  repeal  or  modify  any  of  the  provisions  of  this  Act,  unless  such 
provisions  shall  be  specially  named  or  referred  to ;  and  all  banking,  com- 
mercial, religious,  charitable,  literary,  military,  and  other  charters  and 

*A11  of  section  (48S7)  alter  the  -word  districts  in  the  sixteenth  line  is  stricken,  because  repealed 
by  Constitution  of  186S,  Article  V.,  section  6,  clauses  2  and  3. 
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incorporation?,  and  priviles:es,  and  exemptions,  good  and  valid  in  law, 
and  oxisting  or  operative  in  the  citv  of  Savannah  and  eonnty  of  Obat- 
haiu  at  the  time  of  passing  any  such  Code  or  system,  and  not  expressly 
su}>ei*sedoii  tlierobv,  are  hereby  expressly  saved  and  confirmed,  and  the 
terms  and  pnn'isions  of  this  Act,  shall  be  construed  as  though  they  were 
part  and  parcel  of  such  Code  or  system  of  laws,  iu  case  such  Code  or 
system  shall  be  passed  as  aforesaid. 


II. 

CONSTITUTION 

OF  THE  STATE  OF  GEORGIA, 


AS    ADOPTED    BY   THE   STATE    CONVENTION  AT  ATLANTA,  ON  THE  IItH    DAT  OF    MARCH, 
1868,    AND    RATIFIED    BY  THE  PEOPLE   AT  AN   ELECTION   HELD  APRIL  20tH, 

21ST,  22d  AND  23d,  1868. 


PREAMBLE. 

We,  the  people  of  Georgia,  in  order  to  form  a  permanent  Government, 
establish  justice,  insure  domestic  tranquillity,  and  secure  the  blessings  of 
liberty  to  ourselves  and  our  posterity,  acknowledging  and  invoking  the 
guidance  of  Almighty  God,  the  author  of  all  good  government,  do  ordain 
and  establish  this  Constitution  for  the  State  of  Georgia. 


Article 

I. 

Article 

II. 

Article 

III. 

Article 

ly. 

Article 

y. 

Article 

yi. 

Article 

yii. 

Artici.e 

yiii. 

Article 

IX. 

Article 

X. 

Article 

XI. 

Article 

XII. 

-Declaration  of  Rights, 

-Franchise  and  Elections, 

-Legislative  Department, 

-Executive  Department, 

'Judicial  Department, 

-Education. 

-Homestead  and  Exemption, 

•Militia, 

■County  Officers. 

-Seat  of  Government, 

-Laws  of  Force. 

-Amendments  to  the  Constitution* 
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ARTICLE  I. 

DECLARATION    OF    FUNDAMENTAL   PRINCIPLES. 
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Srctioit. 
499;i  Duty  of  Government. 

4994.  Citizens— who  are,  etc. 

4995.  Life,  liberty  and  property. 
499G.  Slavery. 

4997.  Right  of  the  people. 

4998.  No  religious  test. 

4999.  Persong  charged  with  crime. 
6000.  Life  or  liberty— jeopardized.} 

5001.  Freedom  of  speech. 

5002.  Unreasonable  searches. 

5003.  Social  status  of  citizens. 

5004.  Opinions. 

5005.  Habeas  corpus. 
6006.  Arms— right  to  keep. 

5007.  Frauds— punishment. 

5008.  Excessive  bail. 

5009.  Power  of  the  Courts. 


Skottom. 
rtfllO.  I  rnprisonment  for  debt. 

501 1.  Libel. 

5012.  I'rivate  wavH. 

501,'}.  I'onalticH— how  proportioned. 

5014.  WhippinK. 

5015.  Lottery. 

5()1().  Corruption  of  blood. 

5017.  Treason. 

5018.  Laws  shall  be  general. 

5019.  Taxation — Ad  valomm. 

5020.  Taxation— by  counties,  etc. 

5021.  Poll  tax. 

5022.  Li(»n.s  by  mechnnies,  etc. 

5023.  Departments  of  (jrovernment. 

5024.  Legislative  acts  void — when. 

5025.  Paramount  allegiance. 


§4993.  I.  Protection.  Protection  to  person  and  property  is  tlie  para- 
mount duty  of  government,  and  shall  be  impartial  and  complete. 

§4994.  II.  Citizens — Legislature  to  provide  laws  for  their  'protection. 
All  persons  born,  or  naturalized,  in  the  United  States,  and  resident  in 
this  State  are  hereby  declared  citizens  of  this  State,  and  no  laws  shall  be 
made  or  enforced  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  of  this  State,  or  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  its  laws.  And  it  shall  be 
the  duty  of  the  General  Assembly,  by  appropriate  legislation,  to  protect 
every  person  in  the  due  enjoyment  of  the  rights,  privileges  and  immunities 
guaranteed  in  this  section. 

43  Ga.,  422. 

§4995.  III.  Life,  liberty  and  property .  ISTo  person  shall  be  deprived 
of  life,  liberty  or  property,  except  by  due  process  of  law\ 

8  Ga.,  211. 

§4996.  IV.  Slavery.  There  shall  be  within  the  State  of  Georgia 
neither  slavery  nor  involuntary  servitude,  save  as  a  punishment  for  crime 
after  legal  conviction  thereof. 

§4997.  V.  Right  of  the  people.  The  right  of  the  people  to  appeal  to 
the  Courts,  to  petition  government  on  all  matters,  and  peaceably  to  assem- 
ble for  the  consideration  of  any  matter,  shall  never  be  impaired. 

§4998.  VI.  Religious  teM.  Perfect  freedom  of  religious  sentiment 
shall  be  and  the  same  is  hereby  secured,  and  no  inhabitant  of  this  State 
shall  ever  be  molested  in  person  or  property,  or  prohibited  from  holding 
any  public  office  or  trust  on  account  of  his  religious  opinion ;  but  the 
liberty  of  conscience,  hereby  secured,  shall  not  be  so  construed  as  to  excuse 
acts  of  licentiousness  or  justify  practices  inconsistent  with  the  peace  or 
safety  of  the  people. 

41  Ga.,  183. 

§4999.  VII.  Benefit  of  counsel,  accusation,  list  of  witnesses,  co7npul- 
sory  process  afid  trial.  Every  person  charged  with  an  oifense  against  the 
laws,  shall  have  the  privilege  and  benefit  of  counsel,  shall  be  furnLshed, 
on  demand,  with  a  copy  of  the  accusation  and  a  list  of  the  witnesses  on 
whose  testimony  the  charge  against  him  is  founded,  shall  have  compulsory 
process  to  obtain  the  attendance  of  his  own  ^'itnesses,  shall  be  confronted 
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Tnth  the  Avitncsscs  tostifvino;  against  him,  and   shall  have  a  public  and 
spoLxly  trial  by  an  impartial  jury. 

Compulsory  procoss :  10  Oa..  85.    "  Confronted :"  11  Ga.,  353 ;  19  (la..  403 ;  33  Oa.,  306. 

§5000.  VI ir.  Jeopard  1/  of  life,  etc.  No  person  shall  be  ])ut  in  jeop- 
ardy of  lite  or  liberty  more  than  once  for  the  same  oifeiise,  save  on  his  or 
her  own  motion  for  a  new  trial,  after  conviction,  or  in  case  of  mistrial, 

Autixfoi*  acQuit  or  convict :  7Ga.,  422;  14Ga..  8:  15  Ga.,  264;  IV  Ga.,  439;  26Ga.,  579;  36  Ga.. 
447;  38  (ra..  187  ;  Crocker  t^s.  State,  January  term,  1873;  O'Neal  va.  State:  lb.  Mistrial:  14  Ga.,426; 
23  Ga..  1 ;  26  Ga.,  233  ;  2*1  Ga.,  681 ;  33  Ga.,  32i). 

§5001.  IX.  Freedom  of  speech  and  press.  Freedom  of  speech  and 
freedom  of  the  press  are  inherent  elements  of  political  liberty.  But  while 
every  citizen  may  freely  speak,  or  write,  or  print  on  any  subject,  he  shall 
be  responsible  for  the  abuse  of  the  liberty. 

§5002.  X.  Unreasonable  searches.  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and  effects  against  unreasonable  searches 
and  seizures,  shall  not  be  violated ;  and  no  warrant  shall  issue,  but  upon 
probable  cause,  supported  by  oath,  or  affirmation,  particularly  describing 
the  place  or  places,  to  be  searched,  and  the  person  or  things,  to  be  seized. 

§5003.  XI.  Stediis  of  the  citizen.  The  social  status  of  the  citizen  shall 
never  be  the  subject  of  legislation. 

§5004.  XII.  Opinions.  No  person  shall  be  molested  for  his  opinions, 
or  be  subject  to  any  civil  or  political  incapacity,  or  acquire  any  civil  or 
political  advantage  in  consequence  of  such  opinions. 

§5005.  XIII.  Habeas  corpus.  The  writ  of  Aa6eas  corpus  shall  not  be 
suspended  unless,  in  case  of  rebellion  or  invasion,  the  public  safety  may 
require  it. 

§5006.  XIV.  Arms.  A  well  regulated  militia  being  necessary  to  the 
security  of  a  free  people,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed ;  but  the  General  Assembly  shall  have  power  to 
prescribe  by  law  the  manner  in  wdiich  arms  may  be  borne. 

"Bear  arms:"  1  Kelly,  243. 

§5007.  XV.  Frauds.  The  punishment  of  all  frauds  shall  be  provided 
by  law. 

§5008.  XVI.  Bailj  fines  and  punishment.  Excessive  bail  shall  not  be 
required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
iniiicted,  nor  shall  any  person  be  abused  in  being  arrested,  whilst  under 
arrest,  or  in  prison. 

§5009.  XVII.  Contempt  of  Courts.  The  power  of  the  Courts  to  pun- 
ish for  contempt  shall  be  limited  by  legislative  acts. 

§5010.  XVIII.  Imprisonment  for  debt.  There  shall  be  no  imprison- 
ment for  debt. 

41  Ga.,  467;  44  Ga.,  216. 

§5011.  XIX.  Libel.  In  all  prosecutions  or  indictments  for  libel,  the 
truth  may  be  given  in  evidence,  and  the  jury  shall  have  the  right  to  deter- 
mine the  law  and  the  facts. 

§5012.  XX.  Private  vmys.  Private  ways  may  be  granted  upon  just 
compensation  being  paid  by  the  applicant. 

§5013.  XXI.  Penalties.  All  penalties  shall  be  proportioned  to  the 
nature  of  the  offense. 

§5014.  XXII.  Whipping.  Whipping,  as  a  punishment  for  crime,  is 
prohibited. 

§5015.  XXIII.  Lottery.  No  lottery  shall  be  authorized,  or  sale  of 
lottery  tickets  allowed,  in  this  State,  and  adequate  penalties  for  such  sale 
shall  be  provided  by  law. 
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§501G.  XXIV.  CorrujMon  of  hlood  (t/fi,dforfnf,urr,  (>/  cHfair..  No  cou- 
vi(;tioii  shall  work  corru[)ti()ii  of  f^lood,  \u\(\  no  c;onvif;tion  of  innHon  hliuU 
work  a  general  forfeiture  of  estate  longer  than  during  the  life  of  the  jxjr- 
son  attainted. 

§5017.  XXV.  Treason.  Treason  arainst  the  State  of  Grjor^-ia  shall 
consist  only  in  levying  war  against  the  State,  or  the  United  States,  or 
adhering  to  the  enemies  thereof,  giving  them  aid  and  ecnnfort;  and  no 
person  shall  be  convicted  of  treason  ex(3e[)t  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  his  own  (;onfessIon  in  open  Court. 

§5018.  XXVI.  Laios  shall  he  ge/aeral.  Laws  shall  have  a  general 
operation,  and  no  general  law,  affe(;ting  private  rights,  shall  he  varie<l,  in 
any  particular  case,  by  special  legislation,  except  with  the  free  consent,  in 
writing,  of  all  persons  to  be  affected  thereby;  and  no  person  under  legal 
disability  to  contract  is  capable  of  such  free  consent. 

§5019.  XXVII.  Taxation  shall  be  ad  valorem.  The  power  of  taxa- 
tion over  the  whole  State  shall  be  exercised  by  the  General  Assembly 
only  to  raise  revenue  for  the  support  of  Government,  to  pay  the  })ublic 
debt,  to  provide  a  general  school  fund,  for  common  defense,  and  for  pub- 
lic improvement;  and  taxation  on  property  shall  be  ad  valorem  only,  and 
uniform  on  all  species  of  property  taxed. 

41  Ga.,  22;  42  Ga.,  416,  660;  43  Ga.,  391 ;  City  of  Augusta  vs.  National  Bank.  July  term.  1S72. 

5020.  XXVIII.  By  county  and  municipal  authority.  The  General 
Assembly  may  grant  the  power  of  taxation  to  the  county  authorities  and 
municipal  corporations,  to  be  exercised  within  their  several  territorial 
limits. 

§5021.  XXIX.  Poll  tax.  No  poll  tax  shall  be  levied  except  for  edu- 
cational purposes,  and  such  tax  shall  not  exceed  one  dollar  annually  on 
each  poll. 

§5022.  XXX.  Liens.  Mechanics  and  laborers  shall  have  liens  upon 
the  property  of  their  employers  for  labor  performed  or  material  furnished, 
and  the  Legislature  shall  provide  for  the  summary  enforcement  of  the 
same. 

§5023.  XXXI.  Departments  of  government.  The  Legislative,  Execu- 
tive and  Judicial  Departments  shall  be  distinct;  and  each  department 
shall  be  confided  to  a  separate  body  of  magistracy.     Xo  person  or  collec-  , 

tion  of  persons,  being  of  one  department,  shall  exercise  any  power  prop- 
erly attached  to  either  of  the  others^  except  in  cases  herein  expressly 
provided. 

4  Ga.,  208 ;  8  Ga..  212. 

§5024.  XXXII.  Legislative  Acts  void.  Legislative  Acts  in  violation 
of  this  Constitution,  or  the  Constitution  of  the  L^nited  States,  are  void, 
and  the  judiciary  shall  so  declare  them. 

§5025.  XXXIII.  Paramount  allegiance.  The  State  of  Georgia  shall 
ever  remain  a  member  of  the  American  Union ;  the  People  thereof  are  a 
part  of  the  American  Nation;  every  citizen  thereof  owes  paramount  alle- 
giance to  the  Constitution  and  Government  of  the  L^nited  States,  and  no 
law  or  ordinance  of  this  State,  in  contraventiou  or  subversion  thereof, 
shall  ever  have  any  binding  force. 
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Article  2. — Franchises  and  elections. 


AETICLE  IL 


FRANCHISES   AND   ELECTIOI^S. 


Sfctiox. 
50">^.  Elootions — by  ballot. 
5(>2T.  Electors,  vrho  nre— oath. 
5028.  Di?uu.ilifio;ition  of  votei'S 
5(12*.\  Holders  of  public  money. 
5a^0.  Dueling. 
5031.  Registration  of  electors. 


Stcction. 
50H2.  Freedom  frorfii  arrest. 
5083.  Sale  of  liquors. 

5034.  Election  rctiirns. 

5035.  Protection  of  electors. 

5036.  Day  of  election. 


§5026.  I.  Ballot.  In  all  elections,  by  the  people,  the  electors  shall 
vote  l)Y  ballot. 

§5027.  II.  Electors^  oath.  Every  male  person,  born  in  the  United 
States,  and  every  male  person  who  has  been  naturalized,  or  who  has 
legally  declared  his  intention  to  become  a  citizen  of  the  United  States, 
twentA'-one  years  old,  or  upward,  who  shall  have  resided  in  this  State  six 
months  next  preceding  the  election,  and  shall  have  resided  thirty  days  in 
the  county  in  which  he  offers  to  vote,  and  shall  have  paid  all  taxes  which 
may  have  been  required  of  him,  and  which  he  may  have  had  an  oppor- 
tunity of  paying,  agreeably  to  law,  for  the  year  preceding  the  election, 
(except  as  hereinafter  provided)  shall  be  deemed  an  elector;  and  every 
male  citizen  of  the  United  States,  of  the  age  aforesaid,  (except  as  herein- 
after provided)  who  may  be  a  resident  of  the  State  at  the  time  of  the 
adoption  of  this  Constitution,  shall  be  deemed  an  elector,  and  shall  have 
all  the  rights  of  an  elector,  as  aforesaid :  Provided^  that  no  soldier,  sailor, 
or  marine  in  the  militars^  or  naval  service  of  the  United  States,  shall 
acquire  the  rights  of  an  elector  by  reason  of  being  stationed  on  duty  in 
this  State;  and  no  person  shall  vote,  who,  if  challenged,  shall  refuse  to 
take  the  following  oath :  "  I  do  swear  that  I  have  not  given,  or  received, 
nor  do  I  expect  to  give,  or  receive,  any  money,  treat,  or  other  thing  of 
value,  by  which  my  vote,  or  any  vote,  is  affected,  or  expected  to  be  affec- 
tedy  at  this  election,  nor  have  I  given,  or  promised  any  reward,  or  made 
any  threat,  by  which  to  prevent  any  person  from  voting  at  this  election.'^ 

§5028.  III.  Felony  or  larceny  disqualifies.  No  person  convicted  of 
felony  or  larceny  before  any  Court  of  this  State,  or  of,  or  in  the  United 
States,  shall  be  eligible  to  any  office  or  appointment  of  honor  or  trust 
within  this  State,  unless  he  shall  have  been  pardoned. 

§5029.  IV.  Holder  of  public  money.  No  person  who  is  the  holder  of 
any  public  moneys  shall  be  eligible  to  any  office  in  this  State,  until  the 
same  is  accounted  for  and  paid  into  the  treasury. 

State  vf.  Frazier,  January  term,  1873. 

§5030.  V.  Dueling.  No  person  who,  after  the  adoption  of  this  Con- 
stitution, being  a  resident  of  this  State,  shall  engage  in  a  duel  in  this 
State,  or  elsewhere,  or  shall  send  or  accept  a  challenge,  of  be  aider  or- 
abettor  to  such  duel,  shall  vote  or  hold  office  in  this  State ;  and  every 
such  person  shall,  also,  be  subject  to  such  punishment  as  the  law  may 
prescribe. 

§5031.  VI.  Registration  of  electors.  The  General  Assembly  may  pro- 
vide, from  time  to  time,  for  the  registration  of  all  electors,  but  the  fol- 
lowing classes  of  persons  shall  not  be  permitted  to  register,  vote,  or  hold 
office:  First,  those  who  shall  have  been  convicted  of  treason,  embezzle- 
ment of  public  funds,  malfeasance  in  office,  crime  punishable  by  lavv^  with 
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iii[i[)risoiimeiit  in  ilie  penitentiajy,  oi'  Inihory.     Second,  idiots  or  iasanc 
pcr.s()i).s. 

§5032.  Vrr.  Freedom  from  arrrd.  Elocftors  sliull,  in  all  cuses  excoi/t 
treason,  felony,  or  breach  of  the  j)eae(i,  Ixi  privih'^^ed  from  arraHt  for  five 
days  before  an  election,  during  the  election,  and  two  days  hubbe<|uent 
thereto. 

§50o3.  VIII.  Sale  of  liquor's.  The  sale  of  intoxicating  b'(juors  on  days 
of  election  is  prohibited. 

§5034.  IX.  Election  returns.  Ileturns  of  election  for  all  civil  officcT.s 
elected  by  the  people,  who  are  to  be  commi.ssioned  by  the  Governor,  and 
also,  for  the  members  of  the  General  Assembly,  shall  Ijc  made  to  the  Sec- 
retary of  State,  unless  otherwise  provided  by  law. 

§5035.  X.  Protection  of  electors.  The  Geiieral  Assembly  shall  enact 
laws  giving  adequate  protection  to  electors  before,  during  and  subsequent 
to  elec^tions. 

§5036.  XI.  Day  of  election.  The  election  of  Governor,  members  of 
Congress,  and  of  the  General  Assem])ly,  after  the  year  1868,  shall  com- 
mence on  the  Tuesday  after  the  first  Monday  in  November,  unless  other- 
wise provided  by  law. 


AETICLE  III. 


LEGISI.ATIVE   DEPAETMEXT. 


SECTION  I. 


S'SCTION. 

5087.  Legislative  power. 

5038.  Senators  and  Ptepresejatatirea. 

5039.  Meeting  of  General  Assembly. 


Sectiox. 
50-iO.  Disqualification  of  members. 
50il.  Effect  of  removal. 


§5037.  I.  Legislative  poicer.  The  legislative  power  shall  be  vested  in 
a  General  Assembly,  which  shall  consist  of  a  Senate  and  House  of  Eep- 
resentatives,  and  until  otherwise  directed,  the  members  thereof,  after  the 
first  election,  shall  be  elected,  and  the  returns  of  the  election  made  as  now 
prescribed  by  law. 

§5038.  II.  Term  of  Senators.  The  members  of  the  Senate  shall  be 
elected  for  four  years,  except  that  the  members  elected  at  the  first  election 
from  the  twenty-two  Senatorial  Districts  numbered  in  this  Constitution 
with  odd  numbers,  shall  only  hold  their  office  for  two  years.  The  mem- 
bers of  the  House  of  Representatives  shall  be  elected  for  two  yeai^. 
The  election  for  members  of  the  General  Assemblv  shall  beffin  on  Tues- 
day  after  the  first  Monday  in  November  of  every  second  year,  except  the 
first  election,  which  shall  be  within  sixty  days  after  the  adjournment  of 
this  convention;  but  the  General  Assemblv  mav  bv  law  change  the  time 
of  election,  and  the  members  shall  hold  until  their  successors  ai-e  elected 
and  qualified. 

§5039.  III.  3Ieeting  of  the  Legislature.  The  fi.rst  meeting  of  tlie 
General  Assembly  shall  be  within  ninety  days  after  the  adjournment  of 
this  convention,  after  which,  it  shall  meet,  annually,  on  the  second 
Wednesday  in  January,  or  on  such  other  day  as  the  General  Assembly 
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may  pn\^oribo.  A  mnjority  of  cacli  House  shall  constitute  a  quornni  to 
tmnsaot  business;  but  a  smaller  number  may  adjourn  from  day  to  day, 
and  oom])el  the  presence  of  its  absent  members  as  each  House  may  pro- 
vide. No  session  of  the  Geneml  Assembly,  after  the  second  under  this 
Constitution,  shall  continue  longer  than  forty  days,  unless  prolonged  by 
a  vote  of  two-thirds  of  each  branch  thereof. 

44  Ga..  77;  45  Ga.,  370. 

^5040.  IV.  EliglhUitii.  No  person  holding  a  military  commission,  or 
other  apj^ointment  of  offices  having  any  emolument  or  compensation 
annexed  thereto,  under  this  State  or  the  United  States,  or  either  of  them, 
except  Justices  of  the  Peace  and  officers  of  the  militia,  nor  any  defaulter 
for  public  money,  or  for  any  legal  taxes  required  of  him,  shall  have  a 
seat  in  either  House ;  nor  shall  any  Senator  or  Representative,  after  his 
qualification  as  such,  be  elected  by  the  General  Assembly  or  appointed  by 
the  Governor,  either  with  or  without  the  advice  and  consent  of  the  Sen- 
ate, to  any  office  or  appointment  having  any  emolument  annexed  thereto, 
during  the  time  for  which  he  shall  have  been  elected. 

§5041.  V.  Bemoval  vacates.  The  seat  of  a  member  of  either  House 
shall  be  vacated  on  his  removal  from  the  district  from  which  he  was 
elected. 


SECTION  II. 


Section. 

5042.  Senatorial  District?. 

5043.  Qualification  of  Senators. 


Srotton. 

5044.  The  President. 

5045.  Trial  of  impeachmenti 


§5042.  I.  Senatorial  districts.  There  shall  be  forty-four  senatorial 
districts  in  this  State,  composed,  each,  of  three  contiguous  counties,  from 
each  of  which  districts  one  Senator  shall  be  chosen.  Until  otherwise 
arranged,  as  hereinafter  provided,  the  said  districts  shall  be  constituted  as 
follows  : 

The  First  District  of  Chatham,  Bryan  and  Effingham. 

The  Second  District  of  Liberty.  Tatnall  and  Mcintosh. 

The  Third  District  of  Wayne,  Pierce  and  Appling, 

The  Fourth  District  of  Glynn.  Camden  and  Charkon. 

The  Fifth  District  of  Coffee,  Ware  and  Clinch. 

The  Sixth  District  of  Echols.  Lowndes  and  Berrien. 

The  Seventh  District  of  Brooks,  Thomas  a.nd  Colquitt. 

The  Ejghth  District  of  Decatur,  Mitchell  and  Miller. 

The  Ninth  District  of  Early,  Calhoun  and  Baker. 

The  Tenth  District  of  Dougherty,  Lee  and  Worth. 

The  Eleventh  District  of  Clay,  Randolph  and  Terrell. 

The  Twelfth  District  of  Stewart,  Webster  and  Quitman. 

The  Thirteenth  District  of  Sumter,  Schley  and  Macon. 

The  Fourteenth  District  of  Dooly,  Wilcox  and  Pulaslfi. 

The  Fifteenth  District  of  Montgomery,  Telfair  and  Irwin. 

The  Sixteenth  District  of  Laurens,  Johnson  and  Kmanucl. 

The  Seventeenth  District  of  BuHock,  Scriven  and  Burke. 

The  P/ighteenth  District  of  Bichmond,  Glasscock  and  Jefferson. 

The  Nineteenth  District  of  Taliaferro,  Warren  and  Greene. 

The  Twentieth  District  of  Baldwin,  Hancock  and  Washington. 

The  Twenty-First  District  of  Twiggs,  ^ViIkinson  and  Jones. 

The  Twenty-Second  District  of  Bibb,  Monroe  and  Pike. 

The  Twenty-Third  District  of  Houston,  Crawford  and  Taylor. 

The  Twenty-Fourth  District  of  Marion,  Chattahoochee  and  Mttscogce. 

The  Twenty-Fifth  District  of  Harris,  Upson  a,nd  Talbott. 

llie  Twenty-Sixth  District  of  Spalding,  Butts  and  Fayette. 

The  Twenty-Seventh  District  of  ISewton,  Walton  and  Clarke. 

The  Twenty-Eighth  District  of  Jasper,  Putnam  and  Morgan. 

The  Twenty-Ninth  District  of  Wilkes,  Lincoln  and  Columbia. 

The  Thirtieth  District  of  Oglethorpe,  Madison  and  Elbert. 

The  Thirty-First  District  of  Jfart,  Franklin  and  Habersham. 

The  Thirty-Seeond  District  of  While,  Lumpkin  and  Dawson. 

The  Thirty-Third  District  of  ffnll,  Ijanks  and  Jackson. 

The  Thirty-Fourth  District  of  Gwinnett,  DeKalb  andllcnry. ' 
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Tho  Thirty-Fifth  District  of  Clnytr)Ti,  Fulton  jitkI  (U,),}). 

The  Tiiir'ty-Sixtii  biHtrict  c^f  iVl(!ri vvcHmr,  (Jowctn.  nnd  Cuiij^h';!!. 

Tlic  Thirty-S(!V(;nth  Di.Mtrict  of 'I'roup,  Hc;ir<l  ;iu(|  ('nn-iiW. 

Tho  Thirty-JiJiwlith  J)i.stri(;t  of  ll;i,n!ilHon.  I'olk  hikI  l':iul<liriK. 

The  'I'liirty-Nintfi  District  of  Chcrokc(!,  Milton  iind  For.-iyth, 

Tho  Fortiotii  District  of  Union,  Towns  luid  I'ahuri. 

The  l^'orty-First  District  of  l^'imnin,  (iilincr  iitid  I'ickcn.i, 

The  Forty-Scoond  ])istrict  of  IJiirtovv,  I''ioy(l  !in<l  (/'l)!itto()t<,'i.. 

Tho  Forty-'I'hird   District  of  M  luiiiy,  Wliillicid  ;i,nd  (j(>rdon. 

Tho  Forty-Fourth  District  of  Walker,  Dade  and  Catoosa. 

If  a  new  county  be  cetablished  it  hIuiII  })e  added  to  a  di.strlr't  wln'r^lj  it 
adjoins,  and  from  the  larger  portion  of  its  territory  is  taken.  'J'lie  Sena- 
torial districts  may  be  changed  by  the  General  Asscinbly,  hut  only  at 
the  first  session  after  the  publicatiOi^  of  each  census  by  the  United  States 
Government,  and  their  inimber  shall  not  be  increased. 

§5043.  II.  Qualification  of  Senators.  The  Sc^nators  shall  be  citizens 
of  the  United  States,  who  have  attained  the  age  of  twent\--five  yc-ars, 
and  who,  after  the  first  election  under  this  Constitution,  shall  have  been 
citizens  of  this  State  for  two  years,  and  for  one  year  resident  of  the  dis- 
trict from  which  elected. 

§5044.  III.  President  of  the  Senate.  The  presiding  officer  of  tlie 
Senate  shall  be  styled  the  President  of  the  Senate,  and  shall  be  elected, 
viva  voce,  from  the  Senators. 

§5045.  IV.  Trial  of  impeaclimients.  The  Senate  shall  have  the  sole 
power  to  try  impeachments.  When  sitting  for  that  purj)ose  the  mem- 
bers shall  be  on  oath  or  affirmation,  and  shall  be  presided  over  by  one  of 
the  Judges  of  the  Supreme  Court,  selected  for  that  purpose  by  a  viva  voce 
vote  of  the  Senate;  and  no  person  shallbe convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present.  Judgments  in  cases  of 
impeachment  shall  not  extend  further  than  removal  from  office  and  dis- 
qualification to  hold  and  enjoy  any  office  of  honor,  trust  or  profit  within 
this  State ;  but  the  party  convicted  shall,  nevertheless,  be  liable  and  sub- 
ject to  indictment,  trial,  judgment  and  punishment  according  to  law. 
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SECTION  III. 


SKOTio?r. 

5046.  House  of  Representatives. 

5047.  Change  of  appointment. 

5048.  Qualification  of  members. 


Skctiox. 

5049.  Speaker  of  tlie  House. 

5050.  PoAver  of  impeachment. 

5051.  Bills  for  raising  revenue. 


§5046.  I.  House  of  Representatives.  The  Ilonse  of  Representatives 
shall  consist  of  one  hundred  and  seventy-five  Representatives,  appor- 
tioned as  follows  ;  To  the  six  largest  counties,  to- wit :  Chatham,  Rich- 
mond, Fulton,  Bibb,  Houston,  and  Burke,  three  Representative?  each  ; 
to  the  thirty-one  next  largest,  to-wit :  Bartow,  Columbia,  Cobb,  Coweta, 
Clarke,  Decatur,  Dougherty,  Floyd,  Gwinnett,  Greene,  Hancock,  Harris, 
Jefferson,  Lee,  Muscogee,  Monroe,  Meriwether,  Morgan,  Macon,  Xewton, 
Oglethorpe,  Pulaski,  Randolph,  Sumter,  Stewart,  Troup,  Thomas,  Tal- 
bot, Washington,  Wilkes,  and  Warren,  two  Representatives  each }  and 
to  the  remaining  ninety-five  countie?,  one  Representative  each. 

§5047.  11.  Apportionment  may  he  changed.  The  above  apportion- 
ment may  be  changed  by  the  General  Assembly  after  each  census  by  tlie 
United  States  Government,  but  in  no  event  shall  the  aggregate  number 
of  Representatives  be  increased. 

§5048.  III.   QualificatiGn  of  inemhcrs.     The  Representatives  shall  be 


012 


APPENDIX . — CoxsTiTUTioN  State  of  Geoegia. 


Legislative  depoi^ment. 


citizens  of  the  Unitcil  StatCv^  Avho  have  attained  the  age  of  twenty-one 
yoai*s,  und  who,  afler  the  tirst  election  under  this  Constitution,  shall  liave 
been  citizens  of  this  Stat<?  for  one  year,  and  for  six  months  resident  of 
the  counties  from  which  elected. 

§5<M5;\  IV.  Spcakci' of  the  JIousc.  The  presiding  officer  of  the  House 
of  Kepresentatives  shall  be  styled  the  Speaker  of  the  House  of  Repre- 
sentatives, and  shall  be  elected,  viva  voce^  from  the  body. 

§5050.  V.  Impeachment  The  House  of  Representatives  shall  have 
the  sole  power  to  impeach  all  persons  who  shall  have  been,  or  may  be, 
in  office. 

§5051.  YI.  JRevenue.  All  bills  for  raising  revenue,  or  appropriating 
money,  shall  originate  in  the  House  of  Representatives,  but  the  Senate 
may  propose,  or  concur  in  amendments  as  in  other  bills. , 


SECTION  IV. 


SF>CTioy. 

5052.  Eloctiou  and  return  of  members. 

5053.  JMay  punish  for  contempts. 

5054.  Members  free  from  arrest. 

5055.  Journal  of  each  House. 

5056.  Passing  bills. 


Section. 

5057.  Acts— by  whom  signed. 

5058.  Adjournments. 

5059.  Officers — their  compensation. 

5060.  Yeas  and  nays. 

5061.  Oath  of  members. 


§5052.  I.  Elections^  returns  and  qualifications.  Each  House  shall  be 
the  judge  of  the  election,  returns,  and  qualifications  of  its  members,  and 
shall  have  power  to  punish  them  for  disorderly  behavior  or  misconduct, 
by  censure,  fine,  imprisonment,  or  expulsion ;  but  no  member  shall  be 
expelled,  except  by  a  vote  of  two-thirds  of  the  House  from  which  he  is 
expelled. 

§5053.  II.  Each  House  may  punish  offenders.  Each  House  may 
punish,  by  imprisonment,  not  extending  beyond  the  session,  any  person, 
uot  a  member,  who  shall  be  guilty  of  a  contempt  by  any  disorderly 
behavior  in  its  presence,  or  who,  during  the  seasion,  shall  threaten  injury 
to  tlie  person,  or  estate  of  any  member  for  anything  said,  or  done,  in 
either  House,  or  who  shall  assault  any  member  going  to,  or  returning 
therefrom,  or  who  shall  rescue,  or  attempt  to  rescue,  any  person  arrested 
by  order  of  either  House. 

§5054.  III.  Exempt  from  arrest.  The  members  of  both  Houses  shall 
be  free  from  arrest  during  their  attendance  on  the  General  Assembly, 
and  in  going  to,  or  returning  therefrom,  excej^t  for  treason,  felony,  lar- 
ceny, or  breach  of  the  peace ;  and  no  member  shall  be  liable  to  answer 
in  any  other  place  for  anything  spoken  in  debate  in  either  House. 

§'5055.  IV.  Journals  of  each  House.  Each  House  shall  keep' a  journal 
of  its  proceedings  and  publish  it  immediately  after  its  adjournment.  The 
yea.s  and  nays  of  the  members  on  any  question  shall,  at  the  desire  of 
one-fifth  of  the  members  present,  be  entered  on  the  journal.  The  original 
journal  shall  be  preserved,  after  publication,  in  the  office  of  the  Secretary 
of  State,  but  there  shall  be  no  other  record  thereof. 

4  Ga.,  26:  6  Go,.,  21  :  12  Ga.,  536;  18  Ga..  89;  19  Ga.,  337;  21  Ga.,  592;  22  Ga.,  203;  23  Ga.,9-;  25 
Ga..  610;  26  Ga..  120,  193;  28  Ga.,  336;  29  Ga.,  158;  30  Ga.,  682;  31  Ga.,  69. 

§5056.  V.  Bilk.  Every  bill  before  it  shall  pass  shall  be  read  three 
timas  and  on  thi'ee  separate  days  in  each  House,  unless  in  cases  of  actual 
invasion  or  insurrection.  Nor  shall  law,  or  ordinance  pass,  which  refers 
to  more  than  one  subject  matter,  or  contains  matter  different  from  what 
hi  expre.ssed  in  the  title  thereof 
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§5057.  VI.  Acts — by  ivhom  Hlgncd.  All  acts  sliall  be  Hij^n<:<l  l*y  thfj 
President  of  the  Senate  and  the  SpeakcT  of  tlu;  IFouHe  of  Itc^pn^enta- 
tives;  and  no  bill,  ordinanec;,  or  r(!Sohition,  intended  to  have  the  eflee-t 
of  a  law,  which  shall  have  been  rejected  by  either  1  louse,  shall  b(;  a^ain 
proposed  during  the  same  session,  under  the  same,  oi-  uwy  oiher  title, 
without  the  consent  of  two-thirds  of  the  House  by  whielj  the  same  wa.s 
rejected. 

§5058.  VII.  Adjournments,  Neither  House  shall  adjouin  for  more 
than  three  days,  nor  to  any  other  place,  without  the  consent  of  the  other; 
and  in  case  of  disagreement  between  the  two  Houses  on  a  (question  of 
adjournment,  the  Governor  may  adjourn  either  or  })oth  of  them. 

§5059.  VIII.  Officers  of  each  House,  The  officers  of  the  two  Houses, 
other  than  the  President  and  Speaker,  shall  be  a  Secretary  of  the  Senate, 
and  Clerk  of  the  House,  and  an  assistant  for  each,  a  Journalizing  Clerk, 
two  Engrossing  and  two  Enrolling  Clerks  for  each  House,  and  the  num- 
ber shall  not  be  increased  except  by  a  vote  of  the  House.  ^Vnd  their 
pay,  as  well  as  the  pay  and  mileage  of  the  members,  shall  be  fixed  by 
law. 

§5060.  IX.  Yeas  and  nays.  Whenever  the  Constitution  requires  a 
vote  of  two-thirds  of  either  or  both  Houses  for  the  passing  of  an  act  or 
resolution,  the  yeas  and  nays  on  the  passage  thereof  shall  be  entered  on 
the  journal,  and  all  votes  on  confirmations,  or  refusals  to  confirm  nomi- 
nations to  office  by  the  Governor,  shall  be  by  yeas  and  nays,  and  the  yeas 
and  nays  shall  be  recorded  on  the  journal. 

§5061.  X.  Oath  of  Senators  and  Representatives.  Every  Senator,  or 
Representative,  before  taking  his  seat,  shall  take  an  oath,  or  affirmation, 
to  support  the  Constitution  of  the  United  States,  and  of  this  State ;  that 
he  has  not  practiced  any  unlawful  means,  directly  or  indirectly,  to  pro- 
cure his  election,  and  that  he  has  not  given,  or  offered,  or  promised,  or 
caused  to  be  given,  or  offered,  or  promised,  to  any  person,  any  money, 
treat,  or  thing  of  value,  with  intent  to  affect  any  vote,  or  to  prevent  any 
person  voting  at  the  election  at  which  he  was  elected. 


SECTION  V. 

SECTION.  I  Skction. 

6062.  Powers  of  the  General  Assembly,  |     60G3.  New  counties— changing  lines. 

§5062.  I.  Powers  of  the  General  Assembly. .  The  General  Assembly 
shall  have  power  to  make  all  laws  and  ordinances,  consistent  with  this 
Constitution,  and  not  repugnant  to  the  Constitution  of  the  United  States, 
which  they  shall  deem  necessary  and  proper  for  the  weliare  of  the  State. 

42  Ga.,  501. 

§5063.  II.  Counties.  The  General  Assembly  may  alter  the  bounda- 
ries of,  or  lay  off  and  establish  new  counties,  or  abolish  counties,  attaching 
the  territory  thereof  to  contiguous  counties,  but  no  new  county  shall  be 
established  except  by  a  vote  of  two-thirds  of  each  House ;  nor  sliall  any 
county  be  abolished  except  by  a  vote  of  two-thirds  of  each  House,  and 
after  the  qualified  voters  of  the  county  shall,  at  an  election  held  for  the 
purpose,  so  decide. 

58  '  , 
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SECTION  YL 


Sf.ctiok. 
5(X^.  Money— how  drawn. 
5(.>iv>.  Donations, 
5l\HJ.  Code— how  amended. 


Skction. 
5()67.  Stockholders. 
50G8.  Restriction  of  powers. 


§50()4.  T.  Monci/ — How  drawn  from  the  treasury.  No  money  shall 
he  draAvii  from  the  treasury  except  by  appropriation  made  by  law,  and  a 
regular  statement  and  account  of  the  receipt  and  expenditure  of  all  public 
money,  shall  be  published  from  time  to  time,  and,  also,  with  the  laws 
passed  by  each  session  of  the  General  Assembly. 

§5065.  II.  Donations,  No  vote,  resolution,  law",  or  order,  shall  pass 
granting  a  donation,  or  gratuity,  in  favor  of  any  person,  except  by  the 
concurrence  of  two-thirds  of  each  branch  of  the  General  Assembly,  nor, 
by  any  vote,  to  a  sectarian  corporation,  or  association. 

§5066.  III.  Code — how  amended.  No  law  or  section  of  the  Code  shall 
be  amended  or  repealed  by  mere  reference  to  its  title,  or  to  the  number  of 
the  section  in  the  Code,  but  the  amending  or  repealing  act  shall  distinctly 
and  fully  describe  the  law"  to  be  amended  or  repealed,  as  well  as  the  alter- 
ation to  be  made ;  but  this  clause  shall  be  construed  as  directory  only,  to 
the  General  Assembly. 

23  Ga.,  9. 

§5067.  IV.  Citizens  not  compelled  to  contribute  to  puhlic  improvements. 
No  law  shall  be  passed  by  which  a  citizen  shall  be  compelled  against  his 
consent,  directly  or  indirectly,  to  become  a  stockholder  in,  or  contribute  to, 
any  railroad  or  work  of  public  improvement,  except  in  the  case  of  the 
inhabitants  of  a  corporate  town  or  city.  In  such  cases,*  the  General 
Asseral:)ly  may  permit  the  corporate  authorities  to  take  such  stock,  or 
make  such  contribution,  or  engage  in  such  work,  after  a  majority  of  the 
fjualified  voters  of  such  town  or  city,  voting  at  an  election  held  for  the 
purpose,  shall  have  voted  in  favor  of  the  same;  but  not  otherwise. 

§5068.  \ .  Corporations,  precinctSy  bridges,  7iam.es — how  established,  etc. 
The  General  Assembly  shall  have  no  power  to  grant  corporate  powers  and 
privileges  to  private  companies,  except  to  banking,  insurance,  railroad,  canal, 
navigation,  mining,  express,  lumber,  manufacturing  and  telegraph  com- 
panies ;  nor  to  make,  or  change,  election  precincts ;  nor  to  establish  bridges 
or  ferries ;  nor  to  change  names  or  legitimate  children ;  but  it  shall  pre- 
scribe, by  law,  the  manner  in  which  snich  powers  shall  be  exercised  by 
the  Courts.  But  no  charter  for  any  b^nk  shall  be  granted,  or  extended, 
and  no  act  passed  authorizing  the  suspension  of  specie  payments  by  any 
bank,  except  by  a  vote  of  two-thirds  of  the  General  Assembly.  The 
General  Assembly  shall  pass  no  law  making  the  State  a  stockholder  in 
any  corporate  company ;  nor  shall  the  credit  of  the  State  be  granted,  or 
loaned,  to  aid  any  company  without  a  provision  that  the  whole  property 
of  the  company  shall  be  bound  for  the  security  of  the  State,  prior  to  any 
other  debt,  or  lien,  except  to  laborei;s;  nor  to  any  company  in  which  there 
is  not,  alrciidy,  an  equal  amount  invested  by  private  persons  ;  nor  for  any 
other  object  than  a  work  of  public  improvement.  No  provision  in  this 
Con.*-:titution  for  a^two-thirds  vote  of  both  ITouses  of  the  General  Assem- 
bly, shall  be  construed  U)  waive  the  necessity  for  the  signature  of  the 
Governor,  as  in  any  other  case,  except  in  the  case  of  the  two-thirds  vote 
required  to  override  the  veto. 

39  Ga.,  38, 
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ATITICLE  IV. 

EXECUTIVE   DEPARTMENT. 


SECTION    I. 

5069.  Executive  Y)owors,  5072.  Death,  resignation,  or  disability. 

5070.  Governor— now  elected,  ct'C.  5073.  Oath  of  Governor. 

5071.  Qualification  of  Governor.  | 

§5069.  I.  Executive  poiuer.  The  Executive  power  shall  bf3  vested  in  a 
Governor,  who  shall  hold  his  office  during  the  term  of  four  years,  and 
until  such  time  as  a  successor  shall  be  chosen  and  qualified.  He  shall 
have  a  competent  salaiy  established  by  law,  which  shall  not  be  increased 
or  diminished  during  the  period  for  which  he  shall  have  been  elected ; 
nor  shall  he  receive,  within  that  period,  any  other  emolument  from  the 
United  States,  or  either  of  them,  or  from  any  foreign  power. 

§5070,  II.  Governor — how  elected.  After  the  first  election,  the  Gov- 
ernor shall  be  elected  quadriennially,  by  the  persons  qualified  to  vote  for 
members  of  the  General  Assembly,  on  the  Tuesday  after  the  first  !Mondav 
in  November,  until  such  time  be  altered  by  law,*  which  ekction  shall  be 
held  at  the  places  of  holding  general  elections  in  the  several  counties  of 
this  State,  in  the  same  manner  as  is  prescribed  for  the  election  of  mem- 
bers of  the  General  Assembly.  The  returns  for  every  election  of  Gov- 
ernor, after  the  first,  shall  be  sealed  up  by  the  managers,  separately  from 
other  returns,  and  directed  to  the  President  of  the  Senate  and  Speaker  of 
the  House  of  Representatives,  and  transmitted  to  his  Excellency,  the 
Governor,  or  the  person  exercising  the  duties  of  Governor  for  the  time 
being,  who  shall,  without  opening  the  said  returns,  cause  the  same  to  be 
laid  before  the  Senate  on  the  day  after  the  two  Houses  shall  have  been 
organized ;  and  they  shall  be  transmitted  by  the  Seaate  to  the  House  of 
Hepresentatives.  The  members  of  each  branch  of  the  General  Assembly 
shall  convene  in  the  Representative  Hall,  and  the  President  of  the  Senate 
and  the  Speaker  of  the  House  of  Representatives  shall  open  and  publish 
the  returns  in  the  presence  of  the  General  Assembly ;  and  the  person  hav- 
ing the  majority  of  the  whole  number  of  votes  given  shall  be  declared 
duly  elected  Governor  of  this  Stiite ;  but  if  no  person  have  such  majority, 
then  from  the  two  persons  having  the  highest  number  of  votes,  who  shall 
l>e  in  life,  and  shall  not  decline  an  election  at  the  time  appointed  for  the 
Legislature  to  elect,  the  General  Assembly  shall  immediately  elect  a  Gov- 
ernor viva  voce  ;  and  in  all  cases  of  election  of  a  Governor  by  the  General 
Assembly,  a  majority  of  the  votes  of  the  members  present  shall  be  neces- 
sary for  a  choice.  Contested  elections  shall  be  determined  by  both  Houses 
of  the  General  Assembly,  in  such  manner  as  shall  be  prescribai  by  law. 

§5071.  III.  Qualification  of  Governor.  No  person  shall  be  elicrible  to 
the  office  of  Governor  who  shall  not  have  been  a  citizen  of  the  U nit^l 
States  fifteen  years,  and  a  citizen  of  this  State  six  years,  and  wlio  sliall 
not  have  attained  the  hge  of  thu'ty  years. 

§5072.  IV.  In  case  of  death,  resignation  or  disahilifi,'  of  Governor. 
In  case  of  the  death,  resignation  or  disability  of  the  Governor,  the  Pres- 

*Cha»ged  to  "first  Wednesday  in  October:*'  Acts  1872,  p.  29. 
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ident  of  the  Senate  shall  exercise  the  Executive  powers  of  the  govern- 
ment nn^il  suoh  disability  be  removed,  or  a  successor  is  elected  and 
qualiticd.  And,  in  case  of  the  death,  resignation  or  disability  of  the 
President  of  the  Senate,  the  Speaker  of  the  House  of  Eepresentatives 
shall  exercise  the  Executive  powers  of  the  government  until  the  removal 
of  the  disability,  or  the  election  and  qualification  of  a  (Governor.  The 
(reneral  Assembly  shall  have  power  to  provide  by  law  for  tilling  unex- 
pired terms  by  a  special  election. 

§5073.  V.  Oath  of  Governor.  The  Governor  shall,  before  he  enters 
on  the  duties  of  his  othce,  take  the  following  oath  or  aliirmation  :  *^  I  do 
solemnly  swear  (or  alhrm,  as  the  case  may  be,)  that  I  will  faithfully  exe- 
cute the  office  of  Governor  of  the  State  of  Georgia,  and  will,  to  the  best 
of  my  ability,  preserve,  protect  and  defend  the  Constitution  thereof,  and 
the  Constitution  of  the  United  States  of  America.'^ 


SECTION  11. 


Sectiott. 
5074.  Commnncler-in -chief. 
5l)75.  Pardons  and  reprieves. 

5076.  Writs  of  election. 

5077.  Vacancies.  • 

5078.  Persons  once  rejected. 


Section. 

5079.  Revision  of  bills. 

5080.  Resolutions  and  orders. 

5081.  State  house  otficers. 

5082.  Great  Seal  of  the  State. 

5083.  May  appoint  secretaries, 


§5074.  I.  Commander-in-chief.  The  Governor  shall  be  commander- 
in-chief  of  the  army  and  navy  of  this  State  and  of  the  militia  thereof. 

§5075.  11.  Pardons.  He  shall  have  power  to  grant  reprieves  and 
pardons,  to  commute  penalties,  and  to  remit  any  part  of  a  sentence  for 
offenses  against  the  State,  except  in  cases  of  impeachment. 

1  Kelly,  606 ;  15  Ga.,  258  ;  22  Ga.,  246 ;  24  Ga.,  623 ;  25  Ga.,  251 ;  35  Ga.,  344 ;  4.4  Ga.,  357. 

§5076.  III.  Writs  of  election.  He  shall  issue  writs  of  election  to  fill 
all  vacancies  that  happen  in  the  Senate  or  House  of  Eepresentatives,  and 
shall  have  powder  to  convoke  the  General  Assembly  on  extraordinary  occa- 
sions, and  shall  give  them,  from  time  to  time,  information  of  the  state  of 
the  Commonwealth,  and  recommend  to  their  consideration  such  measures 
as  he  may  deem  necessary  and  expedient. 

§5077.  IV.  Vacancies.  When  any  office  shall  become  vacant  by 
death,  resignation,  or  otherwise,  the  Governor  shall  have  power  to  fill 
such  vacancy,  unless  otherwise  providal  by  law ;  and  persons  so  appointed 
shall  continue  in  office  until  a  successor  is  appointed  agreeably  to  the 
mode  pointed  out  by  this  Constitution,  or  by  law,  in  pursuance  thereof. 

44Ga.,76. 

§5078.  V.  Nominees  rejected.  A  person  once  rejected  by  the  Senate 
shall  not  be  re-appointed  by  the  Governor  to  the  same  office  during  the 
session,  or  the  recess  thereafter. 

§5079.  VI.  Revision  of  hills.  The  Governor  shall  have  the  revision 
of  all  bills,  passed  hy  both  Houses,  before  the  same  shall  become  laws, 
but  two-thirds  of  each  House  may  pass  a  law,  notwithstanding  his  dis- 
sent, and  if  any  bill  should  not  be  returned  by  the  Governor  within  five 
days  (Sunday  excepted,)  after  it  has  been  presented  to  him,  the  same  shall 
be  a  law,  unless  tlie  General  Assembly,  by  their  adjournment,  shall  pre- 
vent its  return.     He  may  approve  any  ap2>ropriatioii  and  disapprove  any 
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other  ap[)ro[)ri;ition  in  the;  samo  1)111,  jirul  the  lattxir  HJiall  not  he  efK/lual, 
unless  passed  by  two-thirds  of  eaeli  House. 

8  (3a.,  212;  U  Gii.,157. 

§5080.  YJr.  Ticsohdionfi.  Every  vote,  resolution,  or  ordrjr,  to  wljirh 
the  conciirrenee  of  both  Houses  nriay  be  neeessary,  (except  on  ;i,  qii<;-;tiori  of 
election,  or  adjournment,  shall  be  pr(;s(,'nted  to  the  C)ov'-rnor,  and  f)ef'ofV' 
it  shall  take  cffeet,  be  approved  by  him,  or  !)ein^  disa])proved,  shnll  \Ht 
re-passed  by  two-thirds  of  each  House,  according  to  the  rules  and  limita- 
tions preseribed  in  ease  of  a  bill. 

§508 1„  VI J  I.  Seer etary  of  State,  Comptroller  GenerrfJ,  Trerrxi'^rer  rrvfJ 
Surveyor  General.  There  shall  be  a  Secretary  of  State,  a  Comptroller 
General,  a  Treasurer  and  Surveyor  General,  elected  by  the  General  Assem- 
bly, and  they  shall  hold  their  offices  for  the  like  period  as  the  Governor, 
and  shall  have  a  competent  salary,  which  shall  not  be  increased  or  dimin- 
ished during  the  period  for  which  they  shall  have  been  elected.  The 
General  Assembly  may,  at  any  time,  consolidate  any  two  of  these  offices, 
and  require  all  the  duties  to  be  discharged  by  one  officer. 

§5082.  IX.  Great  Seal  of  the  State,  The  Great  Seal  of  the  State  shall 
be  deposited  in  the  office  of  the  Secretary  of  State,  and  shall  not  be  affixed 
to  any  instrument  of  writing  but  by  order  of  the  Governor,  or  General 
Assembly;  and  that  now  in  use  shall  be  the  Great  Seal  of  the  State  until 
otherwise  provided  by  law. 

§5083.  X.  Governor's  secretaries.  The  Governor  shall  have  power  to 
appoint  his  own  secretaries,  not  exceeding  two  in  number,  unless  more 
shall  be  authorized  by  the  General  Assembly. 


ARTICLE  Y. 


JUDICIAL   DEPARTMENT. 


SECTION  I. 


Section  5084.  Judicical  powers. 


§5084.  I.  Judicial  poiver.  The  judicial  powers  of  this  State  shall  be 
vested  in  a  Supreme  Court,  Superior  Courts,  Courts  of  Ordinary,  Justices 
of  the  Peace,  commissioned  Notaries  Public,  and  such  other  Courts  as 
have  been  or  may  be  established  by  law. 


SECTION  II. 


Skction. 
5085.  Supreme  Court. 
6086.  Jurisdiction — sessions. 


Skcttox. 
5087.  Cases — ^how  disposed  of. 
50SS.  When  two  Judges  disagree. 


§5085.  I.  Supreme  Court.  The  Supreme  Court  shall  consist  of  three 
Judges,  two  of  wdiom  shall  constitute  a  quorum.  AVhen  a  majority  of 
the  Judges  are  disqualified  from  deciding  any  case,  by  interest  or  other- 
wise, the  Governor  shall  designate  certain  Judges  of  the  Superior  Courts 


918 


APPENDIX  .—CoxsTiTUTioN  State  of  Geoegia. 


Judicial  department. 


to  sit  in  tlioir  stoad.  At  the  first  appointment  of  Judges  of  tlic  Supreme 
Court,  under  this  Constitution,  one  shall  be  appointed  for  four  years,  one 
for  eight  years,  and  one  for  twelve  years;  but  all  subsequent  appoint- 
ments, exeept  to  fill  unexpired  terms,  shall  be  for  the  term  of  twelve 
yoai*s. 

§5086.  II.  Jurisdiction.  The  Su])reme  Court  shall  have  no  original 
jurisdiction,  but  shall  be  a  Court  alone  for  the  trial  and  correction  of 
errors  from  the  Superior  Courts  and  from  the  City  Courts  of  Savannah, 
and  Augusta,  and  such  other  like  Courts  as  may  be  hereafter  established 
in  other  cities ;  and  shall  sit  at  the  seat  of  Government  at  such  times  in 
each  year  iis  shall  be  prescribed  by  law,  for  the  trial  and  determination  of 
writs  of  error  from  said  Superior  and  City  Courts.  The  days  on  which 
the  cases  from  the  several  Circuit  and  City  Courts  shall  be  taken  up  by 
the  Court,  shall  be  fixed  by  law. 

§5087.  III.  Cases  J  hoiv  disposed  of.  The  Supreme  Court  shall  dis- 
pose of  every  case  at  the  first  or  second  term  after  such  writ  of  error  is 
brought;  and  in  case  the  plaintiff  in  error  shall  not  be  prepared  at  the 
first  term  to  prosecute  the  case,  unless  prevented  by  providential  cause, 
it  shall  be  stricken  from  the  docket,  and  the  judgment  below  shall  stand 
affirmed.  In  any  case,  the  Court  may,  in  its  discretion,  withhold  its 
judgment  until  the  next  term  after  the  same  is  argued. 

41  Ga„  32;  42  Ga.,  392.    See,  also,  notes  to  section  4271. 

§5088.  IV.  If  only  tioo  Judges.  When  only  two  Judges  sit  in  any 
case,  and  they  disagree,  the  judgment  below  shall  stand  affirmed. 


SECTION  III. 


Section. 

5089.  Judges  of  the  Superior  Court. 

5090.  Jurisdiction. 


Section. 

5091.  Appeals,  mistrials,  etc. 

5092.  Sessions. 


§5089.  I.  Judges  of  the  Superior  Court.  There  shall  be  a  Judge  of 
the  Superior  Courts  for  each  judicial  circuit.  He  may  act  in  other  cir- 
cuits when  authorized  by  law.  At  the  first  appointment  of  such  Judges 
under  this  Constitution,  one-half  of  the  number  (as  near  as  may  be)  shall 
be  appointed  for  four  years,  and  the  other  half  for  eight  years ;  but  all 
subsequent  appointments,  except  to  fill  unexpired  terms,  shall  be  for  the 
term  of  eight  years. 

§5090.  LL.  Jurisdiction.  The  Superior  Courts  shall  have  exclusive 
jurisdiction  in  ca^es  of  divorce;  in  criminal  cases,  where  the  offender  is 
subjected  to  loss  of  life  or  confinement  in  the  penitentiary ;  in  cases 
respecting  titles  to  land  and  equity  cases,  except  as  hereinafter  provided; 
but  the  General  Assembly  shall  have  power  to  merge  the  common  law 
and  equity  jurisdiction  of  said  Courts.  Said  Courts  shall  have  jurisdic- 
tion in  all  other  civil  cases^  except  as  hereinafter  provided.  They  shall 
have  aj)pellate  jurisdiction  in  all  such  cases  as  may  be  provided  by  law. 
They  shall  have  power  to  correct  errors  in  inferior  judicatories,  by  writ 
of  certiorari,  which  shall  only  issue  on  the  sanction  of  the  Judge ;  and  to 
issue  writs  oi^  mandamus,  prohibition,  scire  facias,  and  all  other  writs  that 
may  be  necessary  fi>r  carrying  their  powers  fully  into  effect,  and  sliall 
have  such  other  powers  as  shall  be  conferred  on  them  by  law. 

Certiorari:  43  Ga.,  269;  44  Ga.,  167;  Lathrop  t«.  B.  and  L.  A.,  July  term,  1872, 
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§5091.  III.  Appeals — new  triah — ■judrjw.ent.  Thorc  shall  be  no  appoal 
from  one  jury  in  the  Superior  (Jourts  to  anoth(;r;  hut  th(;  Court  luay 
grant  new  trials  on  legal  grounds.  'J'li^  Court  shall  r(\n(\(:r  judgment 
without  the  verdiet  of  a  jury  in  all  eivll  eases,  found(id  on  eontraet, 
where  an  issuable  defense  is  iKjt  fded  on  oath.* 

41  Gil..  409;  48  Ga.,  1^)6  ;  Jones  vs.  Adams,  July  term,  1872;  Erarnhert  vh.  Hcarboro,  Jh.,-  Craig 
V8.  Pope,  jiuiuixry  term,  1873. 

§.5002.  IV.  Scssionf^.  The  Superior  Court  shall  sit  In  ciaeh  eounty  not 
less  than  twice  in  each  year,  at  sueh  times  a.s  have  been,  or  may  b(-, 
appointed  by  law. 


Section. 

5093.  District  Judge  and  attorneys. 

5094.  Criminal  jurisdiction. 

5095.  Sessions. 
509(3.  Mode  of  trial. 


Skction. 

5097.  Jury  trial— when. 

5098.  Civil  jurisdiction. 

5099.  Term  of  oiiico— compensation. 


§5093.  I.  District  Judges  and  attorneys.  Until  the  General  Assembly 
shall  otherwise  direct,t  there  shall  be  a  District  Judge  and  a  District  Attor- 
ney for  each  Senatorial  District  in  this  State. 

§5094.  II.  Oriminal  jurisdiction.  The  District  Judge  shall  have  juris- 
diction to  hear  and  determine  all  offenses  not  punishable  with  death  or 
imprisonment  in  the  penitentiary;  and  it  shall  be  the  duty  of  the  District 
Attorney  to  represent  the  State  in  all  cases  before  the  District  Judge. 

§5095.  III.  Sessions.  The  District  Judge  shall  sit  at  stated  times,  not 
less  than  once  in  each  month,  in  each  county  in  his  district,  for  the  trial 
of  offenses,  and  at  such  other  times  as  the  General  Assembfy  may  direct. 

§5096.  IV.  Accusation.  Offenses  shall  be  tried  before  the  District 
Judge  on  a  written  accusation  founded  on  affidavit;  said  accusation  shall 
l^lainly  set  forth  the  offense  charged,  and  shall  contain  the  name  of  the 
accuser,  and  be  signed  by  the  District  Attorney. 

§5097.  V.  Jury.  There  shall  be  no  jury  trial  before  the  District 
Judge  except  when  demanded  by  the  accused,  in  which  case  the  jury  shall 
consist  of  seven. 

§5098.  VI.  Civil  jurisdiction.  Such  civil  jurisdiction  may  be  con- 
ferred on  the  District  Judges  as  the  General  Assembly  may  direct. 

§5099.  VII.  Term  of  office  and  compensation.  The  District  Judges 
and  attorneys  shall  hold,  their  offices  for  a  period  of  four  years,  and  shall 
receive  for  their  services  such  stated,  compensation,  in  their  respective 
districts,  as  may  be  provided  by  law,  but  in  no  event  shall  their  compen- 
sation be  in  anywise  dependent  on  fines,  forfeitures,  or  costs. 

44  Ga.,  77,  128;  45  Ga.,  132;  Rust  vs.  Holtzclaw,  January  term,  1S73. 

*Form  of  such  judgment :  see  Rule  38. 
tAbolished.    See  Acts  of  1871-2,  p.  68. 
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SECTION  Y. 
/ 


Skctiox. 
f«UH>.  Court  of  Ordinary. 
5101.  Powers  of. 


Section. 
5102.  Term  of  office. 


551  (X").  I.  Frobafc  po7rcrs.  The  powers  of  a  Court  of  Ordinaiy  and 
of  Probate  shall  be  vested  in  an  Ordinary  for  each  county,  from  whose 
decision  there  may  be  an  appeal  to  the  Superior  Court,  under  regulations 
prescribeil  by  law.  i 

§5101.  11.  Ordinary.  The  Courts  of  Ordinary  shall  have  such  powers 
in  relation  to  roads,  bridges,  ferries,  public  buildings,  paupers,  county 
officei's,  county  funds,  and  taxes,  and  other  matters,  as  shall  be  conferred 
on  them  by  law. 

5102.  III.  Term  of  office.  The  Ordinary  shall  hold  his  office  for  the 
term  of  four  years,  and  until  his  successor  is  elected  and  qualified. 


SECTION  VI. 


Section. 

5103.  Justices  of  the  Peace. 

5104.  Jurisdiction. 


Section. 
5105.  Appeals. 
6106.  Notaries  Public. 


§5103.  I.  Justice  of  the  Peace.  There  shall  be  in  each  district,  one 
Justice  of  the  Peace,  whose  official  term,  except  when  elected  to  fill  an 
unexpired  term,  shall  be  four  years. 

§5104.  II.  jurisdiction.  The  Justices  of  the  Peace  shall,  have  juris- 
diction, except  as  hereinafter  provided,  in  all  civil  cases  where  the  prin- 
cipal sum  claimed  does  not  exceed  one  hundred  dollars,  and  may  sit  at 
any  time  for  the  trial  of  such  cases  ;  but  in  cases  where  the  sum  claimed 
is  more  than  fifty  dollars,  there  may  be  an  appeal  to  the  Superior  Court, 
under  such  regulations  as  may  be  prescribed  by  law. 

Appeal :  Witnowski  v».  Skalowski,  July  term,  1872. 

§5105.  III.  Appeals.  There  shall  be  no  appeal  to  a  jury  from  the 
decision  of  a  Justice  of  the  Peace,  except  as  provided  in  the  foregoing 
paragraph. 

§5106.  IV.  Notaries  Public.  Notaries  Public  may  be  appointed  and 
commissioned  by  the  Governor,  not  to  exceed  one  for  each  militia  district, 
for  a  term  of  four  years,  and  shall  be,  ex  officio,  Justices  of  the  Peace. 

44  Ga..  454. 


SECTION  yii. 

Sfction.  I  Section. 

5107.  Attorney  General,  |     5108.  His  duty. 

§5107.  I.  Attorney  General.  There  shall  be  an  Attorney  General  of 
the  State,  whose  official  term,  except  when  appointed  to  fill  an  unexpired 
term,  shall  be  four  years. 

§5108.  II.  His  duty.  It  shall  be  the  duty  of  the  Attorney  General  to 
act  as  the  legal  adviser  of  the  Executive  Department,  to  rex^resent  the 
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State  in  all  civil  and  crlinliial  cuhch  in  the  SnprcMic  an<l  Su{)f;rif;r  CJourte, 
wlion  rccj^uired  hy  tli(;  Governor,  and  to  perforin  hucIi  other  HerviccH  a« 
shall  be  required  of  him  by  law. 


SECTION  yiii. 

Section.  I  Skction. 

6109.  Solicitors  General.  I     5110.  Their  duty. 

§5109.  I.  SoUgUots  General.  There  shall  be  a  Solicitor  General  for 
each  Judicial  Circuit,  whose  official  term,  except  when  appointed  to  fill 
an  unexpired  term,  shall  be  four  years. 

§5110.  II.  Tlielr  duty.  It  shall  be  the  duty  of  the  Solicitor  General 
to  represent  the  State  in  all  cases  in  the  Superior  Courts  of  his  Circuit, 
and  in  all  cases  taken  up  from  his  Circuit  to  the  Supreme  Court,  and  to 
perform  such  other  services  as  shall  be  required  of  him  by  law. 


SECTION  IX. 

Section.  I  Section. 

5111.  Judicial  officers — how  appointed.  |     5112.  Justices— election  of. 

§5111.  I.  Judicial  officers — how  appointed  and  removed.  The  Judges 
'<6f  the  Supreme  and  the  Superior  Courts,  the  Attorney  General,  Solicitors 
General  and  the  District  Judges,  and  attorneys  shall  be  appointed  by  the 
Governor,  with  the  advice  and  consent  of  the  Senate,  and  shall  be  remov- 
able by  the  Governor  on  the  address  of  two-thirds  of  each  branch  of  the 
General  Assembly,  or  by  impeachment  and  conviction  thereon. 

5112.  II.  Justices'  elected  and  removable.  Justices  of  the  Peace  shall 
be  elected  by  the  legal  voters  in  their  respective  districts,  and  shall  be 
commissioned  by  the  Governor.  They  shall  be  removable  on  conviction 
for  malpractice  in  office. 


SECTION  X. 

.nil 00    ^  yv 


Section. 
6113.  Compensation  of  judicial  officers. 
5114.  Of  District  Judges  and  Attorneys. 


Section.  ■r:{   G'/S-a  (!^.  ' 

5115.    Qualification,  r^f    Judges  and  Attorney 
General. 


§5113.  I.  Compensation  of  judicial  officers.  The  Judges  of  the  Supreme 
and  Superior  Courts,  and  the  Attorney  and  Solicitors  General  shall  have, 
out  of  the  State  treasury,  adequate  and  honorable  salaries  on  the  specie 
basis,  which  shall  not  be  increased  or  diminished  durino;  their  continuance 
in  office.  The  District  Judges  and  District  Attorneys  shall  receive,  out 
of  the  treasuries  of  the  several  counties  of  their  districts,  adequate  com- 
pensation, on  the  specie  basis,  which  shall  not  be  increased  or  diminished 
during  their  term  of  office;  but  said  Judges  shall  not  receive  any  other 
perquisites,  or  emoluments  whatever,  from  parties,  or  othei-s,  on  account 
of  any  duty  required  of  them. 

§5114.  11.   Of  District  Judges  and  Attornci/s.  The  General  Assembly 
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shall  provklo  for  the  equitable  apportionment  of  the  compensation  of  the 
District  Judges  and  Attorneys  betAveen  the  counties  composing  their  dis- 
tricts, and  shall  require  the  moneys  arising  from  fines  and  forfeitures  in 
the  District  Courts  to  be  paid  into  the  treasuries  thereof. 

§5115.  III.  Qualificafion  of  Judffcs  and  Afforney  General.  No  per- 
son shall  be  Judge  of  the  Supreme  or  Superior  Courts,  or  Attorney  Gen- 
eral, unless,  at  the  time  of  his  appointment,  he  shall  have  attained  the 
age  of  thirty  years,  and  shall  have  been  a  citizen  of  this  State  three  years, 
and  have  practiced  law  for  seven  years. 


SECTION  XI. 


Section'  5116.  Diroroe. 


§5116.  I.  Divorce.  Xo  total  divorce  shall  be  granted  except  on  the 
concurrent  verdicts  of  two  juries.  When  a  divorce  is  granted,  the  jury 
rendering  the  final  verdict  shall  determine  the  rights  and  disabilities  of 
the  parties,  subject  to  the  revision  of  the  Court. 


SECTION  XII. 


Section*. 
•5117.  Divorce  cases — where  tried. 

5118.  Criminals — wliere  tried. 

5119.  Land  titles— where  tried. 

5120.  Equity  cases— where  tried. 


Section. 

5121.  Suits  against  joint  obligors. 

5122.  Suits  against  maker  and  indorser. 

5123.  All  other  cases. 


§5117.  I.  Where  tried.  Divorce  cases  shall  be  tried  in  the  county 
where  the  defendant  resides,  if  a  resident  of  this  State. 

§5118.  11.  Criminals,  where  tried.  Criminal  cases  shall  be  tried  in 
the  county  where  the  crime  was  committed,  except  cases  in  the  Superior 
Courts,  when  the  presiding  Judge  is  satisfied  that  an  impartial  jury  can- 
not be  obtained  in  such  county. 

See  note  to  section  4686. 

§5119.  III.  Land  titles,  where  tried.  Cases  respecting  titles  to  land 
shall  be  in  the  county  where  the  land  lies,  except  where  a  single  tract  is 
divided  by  a  county  line,  in  which  case  the  Superior  Court  of  either 
county  shall  have  jurisdiction. 

3  Kelly,  575 ;  4  Ga.,  571 ;  12  Gu.,  77 ;  21  Ga.,  162 ;  43  Ga.,  535. 

§.5120.  IV.  Equity  cases,  where  tried.  Equity  cases  shall  be  tried  in 
the  county  w^here  a  defendant  resides  against  whom  substantial  relief  is 
prayed. 

§5121.  V.  Suits  against  joint  obligors,  etc.,  where  tried.  Suits  against 
joint  promissor,  co-partners,  or  joint  trespassers  residing  in  different 
counties  may  be  tried  in  either  county. 

9  Ga..  298 ;  12  Ga.,  613;  13  Ga..  98 ;  33  Ga..  211 ;  35  Ga.,  269.    Loe  vs.  West,  July  terra.  1872. 

§5122.  VI.  SvAts  against  maJcer  and  indorser.  Suits  against  the  maker 
and  indorser  of  promissory  notes,  or  othor  like  instruments,  residing  in 
different  counties,  shall  be  tried  in  the  county  where  the  maker  resides. 

§5123.  VII.  All  other  cases.  All  other  cases  shall  be  tried  in  the 
county  where  the  defendant  resides. 
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Judicial  department. 


SECTION  XIII. 

Srotio!^.  I  Skctiov. 

51:;^i.  Ki^ht  of  trial  jury.  I     .012;'j.  Jurora. 

§5124.  I.  lUght  of  trial  hy  jury.  Tlio  ri^lit  (>{'  ti'i;il  by  jiirv,  r-xcfpt 
where  it  is  otherwise  provided  in  tliis  Constitution,  sluill  n^ujaiii  inviolat<i. 

1  Kelly.  563,  610,  619;  2  K(3lly,  180;  4  Oa.,  509;  5  Oa.,  \m,  199  ;  13  (ia..  m :  14  Ua.,  :i.>l;  19  Ga..614: 
20  Ga.,  60.  164;  23  Ga.,  566 ;  25  Oa.,  220;  35  Ga.,  147. 

§5125.  II.  Jurors.  The  General  Assembly  sliall  jjrovido  hy  law  for 
the  selection  of  upright  and  intelligent  persons  to  serve  as  jurors.  Tliore 
shall  be  no  distinction  between  the  classes  of  persons  who  eomj)os(;  granrl 
and  petit  juries.  Jurors  shall  receive  ade<'{uate  compensation  f  n-  their 
services,  to  be  prescribed  by  law. 

43  Ga.,  210. 


SECTION  XIY. 

Section  5126.— Inferior  Courts  abolished. 

§5126.  I.  Inferior  Courts  abolished.  The  Courts  heretofore  existing 
in  this  State,  styled  Inferior  Courts,  are  abolished,  and  their  unfinished 
business  and  the  duties  of  the  Justices  thereof  are  transferred  to  such  tri- 
bunals as  the  General  Assembly  may  designate. 


SECTION  XY. 

Section  5127.— County  commissioners, 

§5127.  I.  County  commissioners.  The  General  Assembly  shall  have 
power  to  provide  for  the  creation  of  county  commissioners  in  such  coun- 
ties as  may  require  them,  and  to  define  their  duties. 


SECTION  XYL 

Section  5128.— County  Courts  abolished. 

§5128.  I.  County  Courts  abolished.  All  Courts  not  specially  men- 
tioned by  name  in  the  first  section  of  this  Article,  may  be  abolished  in 
any  county,  at  the  discretion  of  the  General  Assembly,  and  tiie  Coimty 
Courts  now  existing  in  Georgia  are  hereby  abolished. 
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Judioinl  department. 


SECTION  XYIL 


SFCTTOy. 

5rJi\  Limitation  of  .iurisdiction. 
5130.  Coil  to  do  111  to  contracts. 


Skctton. 
5131  Tax  on  debts. 


§5120.  I.  Jurisdiction  hi/  Icc/islafure.  No  Court  or  officer  shall  have, 
nor  shall  the  General  Assembly  give  jurisdiction  or  authority  to  try,  or 
give  judgment  on,  or  enforce  any  debt,  the  consideration  of  which  was  a 
slave  or  slaves,  or  the  hire  thereof. 

3li  Ga..  285,  306,  511,  531,  554  ;  -iO  Ga.,  115,  131.  241,  282,  349,  423,  487  ;  42  Ga.,  541 ;  45  Ga.,  122, 131, 
141.  599. 

§5130.  II.  Confederate  contracts.  All  contracts  made  and  not  execu- 
ted during  the  late  rebellion,  with  the  intention,  and  for  the  purpose,  of 
aiding  and  encouraging  ^aid  rebellion,  or  where  it  was  the  purpose  and 
intention  of  any  one  of  the  parties  to  such  contract  to  aid  or  encourage 
such  rebellion,  and  that  fact  was  known  to  the  other  party,  whether  said 
contract  was  made  by  any  person  or  corporation  with  the  State  or  Con- 
federate States,  or  by  a  corporation  with  a  natural  person,  or  between  two 
or  more  natural  persons,  are  hereby  declared  to  have  been,  and  to  be  ille- 
gal; and  all  bonds,  deeds,  promissory  notes,  bills,  or  other  evidences  of 
debt,  made  or  executed  by  the  parties  to  such  contract,  or  either  of  them 
in  connection  with  such  illegal  contract,  or  as  the  consideration  therefor 
or  in  furtherance  thereof,  are  hereby  declared  mdl  and  void,  and  shall  be 
so  held  in  all  Courts  in  this  State  when  attempt  shall  be  made  to  enforce 
any  such  contract  or  give  validity  to  any  such  obligation  or  evidence  of 
debt.  And  in  all  cases  wdien  the  defendant  or  any  one  interested  in  the 
event  of  the  suit  will  make  a  plea,  supported  by  his  or  her  affidavit,  that  he 
or  she  has  reason  to  believe  that  the  obligation  or  evidence  of  indebtedness 
upon  which  the  suit  is  predicated,  or  some  part  thereof,  has  been  given 
or  used  for  the  illegal  purpose  aforesaid,  the  burden  of  proof  shall  be 
upon  the  ])laintiff  to  satisfy  the  Court  and  Jury  that  the  bond,  deed,  note, 
bill  or  other  evidence  of  indebtedness  upon  which  said  suit  is  brought,  is 
or  are  not,  nor  is  any  part  thereof,  founded,  upon,  or  in  any  way  con- 
nected with  any  such  illegal  contract,  and  has  not  been  used  in  aid  of  the 
rebellion,  and  the  date  of  such  bond,  deed,  note,  bill  or  other  evidence  of 
indebtedness  shall  not  be  evidence  that  it  has,  or  has  not,  since  its  date, 
been  issued,  transferred  or  used  in  aid  of  the  rebellion. 

39  Ga.,  554;  41  Ga..  274;  42  Ga.,  429. 

§5131.  III.  Tax  on  debts.  It  shall  be  in  the  power  of  the  General 
Assembly  to  assess  and  collect  upon  all  debts,  judgments,  or  causes  of 
action  when  due,  founded  on  any  contract  made  or  implied  before  the 
first  day  of  June,  1865,  in  the  hands  of  any  one  in  his  own  right,  or  as 
trustee,  agent  or  attorney  of  another,  on  or  after  the  first  day  of  January, 
1868,  a  tax  of  not  exceeding  twenty-five  per  cent.,  to  be  paid  by  the  cred- 
itor on  pain  of  the  forfeiture  of  the  debt,  but  chargeable  by  him  as  to  one- 
half  thereof  against  the  debtor,  and  collectable  with  the  debt :  Provided, 
That  this  tax  shall  not  be  collected  if  the  debt  or  cause  of  action  be 
abandoned  or  settled  without  legal  proc^ess,  or,  if  in  judgment,  be  settled 
without  levy  and  sale :  Ajid  provided,  further,  That  this  tax  shall  not 
be  levied  so  long  as  the  Courts  of  this  State  shall  not  have  jurisdiction 
of  such  debts  or  causes  of  action. 
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Article  6,— Iilducation.—Artlole  7,~HomesteHd  and  exemption. 
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AKTlCLi:  vr. 


EDUCATIOX. 


51.j2.  (jci)cral  oducntlon. 
5133.  Bcliool  Ccjiumissionor. 


Skotton'. 
5134.  Educational  fund. 


§5132.  I.  General  education.  The  Gonoral  As.seinhly,  at  its  first  ses- 
sion after  the  adoption  of  this  Gonstitution,  shall  provide  a  thorou;^li 
system  of  general  edueation  to  be  forever  free  to  all  children  of  the 
State,  the  expense  of  which  shall  be  provided  for  by  taxation,  or  other- 
wise. 

§5133.  II.  School  Commissioner,  The  office  of  State  School  Commin- 
sioner  is  hereby  created.  He  shall  be  aj)poiiited  by  the  Governor,  with 
the  consent  of  the  Senate,  and  shall  hold  his  office  for  the  same  term  as 
the  Governor.  The  General  Assembly  shall  provide  for  the  said  Com- 
missioner a  competent  salary  and  necessary  clerks.  He  shall  keep  liLs 
office  at  the  seat  of  Government. 

§5134.  HI.  Educational  fund.  The  poll  tax  allowed  by  this  Consti- 
tntion,  any  educational  fund  now  belonging  to  this  State — except  the 
endowment  of,  and  debt  due  to,  the  State  University — or  that  mav  here- 
after be  obtained  in  any  way,  a  special  tax  on  shows  and  exhibitions,  and 
on  the  sale  of  spirituous  and  malt  liquors — which  the  General  Assembly 
is  hereby  authorized  to  assess — and  the  proceeds  from  the  commutation 
for  militia  service,  are  hereby  set  apart  and  devoted  to  the  support  of 
common  schools.  And  if  the  provision  herein  made  shall,  at  any  time, 
prove  insufficient,  the  General  Assembly  shall  have  power  to  levy  such 
general  tax  upon  the  property  of  the  State  as  may  be  necessary  for  the 
support  of  said  school  system.  And  there  shall  be  established,  as  soon 
as  practicable,  one  or  more  common  schools  in  each  school  district  in  this 
State. 

42Ga„416;  43Ga.,  480. 


ARTICLE  YII. 


HOMESTEAD   AND    EXEMPTION. 


Section. 
5135.  Homestead. 


Sectio!?. 
5136.  Wife's  estate. 


§5135.  I,  Homestead,  Each  head  of  a  family,  or  guardian,  or  trus- 
tee, of  a  family  of  minor  children,  shall  be  entitled  to  a  homestead  of 
realty  to  the  value  of  two  thousand  dollars,  in  specie,  and  personal  jn'op- 
erty  to  the  value  of  one  thousand  dollars  in  specie,  both  to  be  valued  at 
the  time  they  are  set  apart.  And  no  Court,  or  ministerial  officer  in  this 
State,  shall  ever  have  jurisdiction,  or  authority,  to  enforce  any  judgment, 
decree,  or  execution  against  said  property  so  set  apait — including  such 
improvements  as  may  be  made  thereon  from  time  to  time — except  for 
taxes,  money  borrowed  and  expended  in  the  improvement  of  the  home- 
stead, or  for  the  purchase  money  of  the  same,  and  for  labor  done  thereon, 
or  material  furnished  therefor,  or  removal  of  encumbrances  tliereon. 
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Article  8. — Militia. — Article  9. — County  offioei-*. 

And  it  shall  be  the  duty  of  the  General  Assembly,  as  early  as  practica- 
ble, to  provide,  by  law,  for  the  setting  apart  and  valuation  of  said 
property,  and  to  enact  laws  for  the  full  and  complete  protection  and 
security  of  the  same  to  the  sole  use  and  benefit  of  said  families  as  afore- 
said. 

§5130.  II.  Wifc^s  estate.  All  pro]>erty  of  the  wife,  in  her  possession 
at  the  time  of  her  marriage,  and  all  property  given  to,  inherited,  or 
acquired  by  her,  shall  remain  her  separate  property,  and  not  be  liable  for 
the  debts  of  her  husband. 


Skcttok. 
5137.  Militia. 
513S.  Volunteers. 


AKTICLE  YIII. 


HILITIA. 


Section. 
5139.  Exemption. 


§5137.  I.  Jfilitla — authority  of  Congress.  The  militia  shall  consist 
of  all  able-bodied  male  persons  between  the  ages  of  eighteen  and  forty- 
five  years,  except  such  as  may  be  exempted  by  the  laws  of  the  United 
States  or  this  State ;  and  shall  be  organized,  officered,  armed,  equipj)ed 
and  tmined  in  such  manner  as  may  be  provided  by  law ;  subject  to  the 
jmram-ount  authority  of  Congress  over  this  subject. 

§5138.  II.  Volunteers.  Volunteer  companies  of  cavalry,  infantry  or 
artillery  mav  be  formed  in  such  manner,  and  with  such  restrictions  as 
may  be  provided  by  law.    i 

§5139.  III.  Exemption.  ISTo  person  conscientiously  opposed  to  bear- 
ing arms  shall  be  compelled  to  do  militia  duty,  but  such  person  shall  pay 
an  equivalent  for  exemption,  the  amount  to  be  prescribed  by  law  and 
appropriated  to  the  common  school  fund. 


ARTICLE  IX. 

COITIs^TY    OEFICERS. 
Section  5140.-^Coiinty  officers. 

§5140.  I.  County  officers.  The  county  officers  recognized  as  existing 
by  the  laws  of  this  State,  and  not  abolished  by  this  Constitution,  shall, 
where  not  otherwise  provided  for  in  tliis  Constitution,  be  elected  by  the 
qualified  voters  of  their  respective  counties  or  districts,  and  shall  hold 
their  offices  for  two  years.  They  shall  be  removable,  on  conviction,  for 
jnalpractice  in  office,  or  on  the  address  of  two-thirds  of  the  Senate. 
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Article  10.— Scat  of  government— Article  11.— The  law*  of  general  openttioD.  tie. 


Seotiow. 
6141.  Seat  of  goTornment. 


AI^TICLE  X. 


SEAT  OF  governmp:nt. 


Skction. 
5142.  Removal. 


§5141.  I.  Seat  of  government.  Tlic  scat  of  government  of  this  State, 
from  and  after  the  date  of  the  ratifieatiori  of  this  Constitution,  sliall  \)e 
in  the  city  of  Atlanta,  and  the  General  Assembly  shall  j)rovifle  for  the 
erection  of  a  new  capitol,  and  such  other  buildings  as  the  public  welfare 
may  require. 

§5142.  II.  Removal.  The  General  Assembly  shall  have  power  to 
provide  for  the  temporary  removal  of  the  seat  of  government  in  cas^j  fif 
invasion,  pestilence,  or  other  emergency. 


AETICLE  XI. 


THE   LAWS   OF   GENERAL   OPERATION   IN   FORCE   IN   THIS  STATE  ARE: 
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Section. 

5143.  The  Constitution  of  United  States. 

5144.  Constitution  of  Georgia. 

5145.  Irwin's  Code. 

5146.  Local  and  private  Acts, 

5147.  Legal  riglits. 

5148.  Court  records. 


Section. 

5149.  Records  of  Inferior  Courts, 

5150.  City  Courts. 

5151.  Military  appointees. 

5152.  Confirmatory  Acts. 

5153.  Amendments  by  Congress. 
6154.  Limitation  of  ordinances. 


§5143.  I.  Constitution,  etc.,  of  the  United  States.  As  the  supreme  law  : 
The  Constitution  of  the  United  States,  the  laws  of  the  United  States  in 
pursuance  thereof,  and  all  treaties  made  under  the  authority  of  the  United 
States. 

§5144.  II,  This  Constitution.  As  next  in  authority  thereto :  This 
Constitution. 

§5145.  III.  Irwin^s  Code.  In  subordination  to  the  forecroino;:  All 
Acts  passed  by  any  legislative  body,  sitting  in  this  State  as  such,  since 
the  19th  day  of  January,  1861,  including  that  body  of  laws  known  as 
the  Code  of  Georgia,  and  the  Acts  amendatory  thereof,  or  passed  since 
that  time,  v/hicli  said  Code  and  Acts  are  embodied  in  the  printed  book 
known  as  "  Irwin's  Code  f  and,  also,  so  much  of  the  common  and  statute 
laws  of  England,  and  of  the  statute  laws  of  Georgia,  as  v\'ere  in  force  in 
this  State  on  the  19th  day  of  December,  1860,  as  are  not  superseded  by 
said  Code,  though  not  embodied  therein,  except  so  much  of  the  said  sev- 
eral statutes,  Code  and  lav/s  as  may  be  inconsistent  with  the  supreme  law 
herein  recognized,  or  may  have  been  passed  in  aid  of  the  late  rebellion 
against  the  United  States,  or  may  be  obsolete,  or  may  refer  to  pei'sons 
held  in  slavery,  which  excepted  laws  are  inoperative  and  void  ;  and  any 
future  General  Assembly  shall  be  competent  to  alter  or  repciil  (if  not 
herein  prohibited)  any  portion  of  the  laws  declared  to  be  of  force  in  this 
third  specification  of  this  clause  of  this  Article ;  and  if,  in  any  of  said 
laws  herein  declared  of  force,  the  word  ^^  Confederate  '^  occurs  before  the 
word  States,  such  law  is  hereby  amended  by  substituting  the  word 
^  United  ^'  for  the  wond  "  Confederate.'^ 

See  notes  to  section  1  of  this  Code.    See,  also,  41  Gii.,  235 ;  44  Gr».,  5(M. 
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^5146.  IV.  Local  and  private  Acts.  Local  and  private  Acts,  passed 
lor  the  bonelir  ot^  counties,  cities,  towns,  corporations  and  private  persons, 
not  incvnisisrent  with  the  suj>roine  law,  nor  with  this  Constitution,  and 
which  have  not  expired,  nor  been  repealed,  shall  have  the  force  of  statute 
law,  subject  to  judicial  decision  as  to  their  validity  when  passed,  and  to 
any  limitations  imposed  by  their  own  terms. 

>;ol47.  V.  Legal  rights.  All  rights,  privileges  and  immunities  which 
may  have  vested  in,  or  accrued  to,  any  person  or  persons,  or  corporation 
in  his,  her  or  their  own  right,  or  in  any  fiduciary  capacity,  under  any 
Act  of  any  legislative  body,  sitting  in  this  State  as  such,  or  of  any  decree, 
judguient  or  order  of  any  Court  sitting  in  this  State,  under  the  laws  then 
of  force  and  operation  therein,  and  recognized  by  the  people  as  a  Court 
of  competent  jurisdiction,  since  the  19th  day  of  January,  1861,  shall  be 
held  inviolate  by  all  the  Courts  of  this  State,  unless  attacked  for  fraud, 
or  unless  otherwise  declared  invalid  by,  or  according  to,  this  Constitution. 

§5148.  VI.  Court  records.  The  records,  dockets,  books,  papers,  and 
proceedings  of  any  Court  or  office  existing  in  this  State,  by  the  laws 
thereof,  on  the  19th  of  January,  1861,  or  purporting  to  exist  by  said 
laAvs,  and  recognized  and  generally  obeyed  by  the  people  as  such,  since 
the  said  time,  and  before  the  several  Courts  and  officers  provided  for  by 
this  Constitution  shall  have  gone  into  actual  operation,  shall  be  trans- 
ferred to  the  several  Courts  and  offices  of  the  same  name  or  functions,  by 
this  Constitution  provided  for,  and  shall  have  force  and  be  executed,  per- 
fected and  performed  therein  and  thereby  as  follows,  and  not  otherwise, 
to-wit :  Final  judgments,  decrees,  proceedings  and  Acts  fully  executed 
and  performed,  or  not  requiring  performance  or  execution,  shall  have  full 
force  and  effect,  as  though  no  interruption  had  taken  place  in  the  legal 
succession  of  said  Courts  and  offices,  except  as  herein  otherwise  provided. 
Proceedings  not  final,  and  judgments  and  decrees  not  fully  executed  or 
performed,  shall  proceed  and  be  performed  in  such  cases,  and  such  cases 
only,  as  this  Constitution,  or  the  laws  made  in  pursuance  thereof,  confer 
jurisdiction  and  authority  over  the  causes  of  actions  on  which  said  cases, 
judgments,  decrees,  or  proceedings,  civil  or  criminal,  are  founded :  Pro- 
vided, that  all  said  judgments,  decrees  and  proceedings  shall  be  subject  to 
be  set  aside,  or  reversed,  or  vacated,  by  proceedings  in  the  several  Courts 
having  custody  of  the  records,  as  though  they  were  the  judgments  of 
said  Courts,  and  shall  be  subject,  always,  to  be  explained  as  to  the  mean- 
ing of  the  word  dollar  or  dollars,  as  used  in  the  same ;  and  no  motion  for 
a  new  trial,  bill  of  review,  or  other  proceeding,  to  vacate  any  judgment, 
order  or  decree,  made  since  the  19th  of  January,  1861,  by  any  of  said 
Courts,  for  fraud,  illegality,  or  error  of  law,  shall  be  denied,  by  reason 
of  the  same  not  having  been  moved  in  time :  Provided,  said  motion  or 
apj)lication  is  made  in  twelve  months  from  the  adoption  of  this  Consti- 
tution. 

38  Ga.,  312  ;  40  Ga.,  286  ;  41  Ga.,  94. 

§5149.  VII.  Records  of  the  Inferior  Courts.  Tlie  books,  papers  and 
])roceedings  of  the  Inferior  Courts  shall  be  transferred  to,  and  remain  in, 
tlie  control  of  the  Ordinaries,  who  shall  perform  the  duties  of  said  Courts 
until  otherwise  provided  by  law.  The  boolcs,  papers  and  {)rocecdings  of 
the  County  Courts,  and  the  unfinished  business  thereof,  shall  be  trans- 
ferred to  the  Superior  Courts,  and  the  same  shall  be  finished  and  per- 
formed by  the  said  Superior  Courts  and  the  officers  thereof,  in  such  cases, 
and  in  gucli  cases  only,  as  the  said  Courts  are,  by  this  Constitution,  or  the 
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laws  made  in  pursuance  tlieroof,  granted  juriscJiction  over  Uk;  Hu}j»j(ict 
matter  or  debts  on  win'cli  said  cases  and  judgments,  civil  or  criminal,  are 
founded. 

§5150.  VIII.  City  Courts.  The  cases  pfjudlng,  and  t}i(;  judgmentH 
had  and  made,  in  the  City  Courts  of  Savannah  and  Augusta,  and  in  the 
various  Justices'  Courts  in  this  State,  sliall  he  fiiiishcd,  and  th(;  judg- 
ments performed  by  the  City  Courts,  and  oflicers  and  justic(;s  j^rovided 
by  this  Constitution,  in  such  cases,  and  such  only,  or  by  this  Constitution 
jurisdiction  is  given  to  said  Courts  and  officers,  over  the  causes  of  action 
on  which  they  are  founded. 

§5151.  IX.  Judicial  officers  appointed  by  military  aMthryniy.  'i'lie 
judgments  and  proceedings  of  Courts,  and  acts  of  officers  within  tlieir 
jurisdiction,  as  provided  by  law,  shall  be  valid,  notwithstanding  the 
Judges  of  said  Courts  or  the  said  officers  were  appointed  by  the  military 
authorities  of  the  United  States;  and  any  of  said  judgments,  or  acts,  or 
proceedings  made,  or  done,  under  or  by  virtue  of,  or  in  accordance  with, 
the  orders  of  said  military  authorities,  duly  made,  are  as  valid  as  if  done 
under  a  law  of  this  State. 

§5152.  X.  Confirmatory  acts.  These  several  acts  of  confirmation  .siiall 
not  be  construed  to  divest  any  vested  right,  nor  to  make  any  act  criminal, 
otherwise  not  criminal,  but  they  shall  be  construed  as  acts  of  peace,  and 
to  prevent  injustice:  Provided^  that  nothing  in  this  Constitution  shall  be 
so  construed  as  to  make  valid  any  acts  done  by,  or  before,  any  such  de 
facto  officer,  which  would,  by  legalizing  such  acts,  render  that  criminal 
which  was  not  criminal  when  done,  or  cause  any  act  not  legally  criminal, 
when  done,  to  become  criminal,  by  giving  validity  to  such  act  after  it 
was  done;  but  all  such  acts  shall  be  held  by  the  Courts  to  be  null  and 
void. 

41  Ga.,  235. 

§5153.  XI.  Amendments  by  Congress.  Should  this  Constitution  be 
ratified  by  the  people,  and  Congress  accept  the  same  with  any  q^jiialifica- 
tions  or  conditions,  the  Government  herein  provided  for,  and  the  officers 
elected,  shall  nevertheless  exist  and  continue  in  the  exercise  of  their  seve- 
ral functions,  as  the  Government  of  this  State,  so  far  as  the  same  may  be 
consistent  with  the  action  of  the  United  States  in  the  premises. 

§5154.  XII.  Limitation  of  certain  ordinances.  The  ordinances  of  this 
Convention  on  the  subject  of  the  first  election,  and  the  first  General 
Assembly,  shall  have  the  force  of  laws,  until  they  expire  by  their  own 
limitation,  and  all  other  ordinances  of  a  mere  legislative  character,  shall 
have  tine  force  of  laws  until  otherwise  provided  by  the  General  Assembly. 


ARTICLE  XII. 

AMENDMENTS   TO   THE    CONSTITUTION. 

SacTiox  5155.  Amendment  to  the  Constitution. 

§5155.   I.    Amendment  to    Comtitutlon.     This   Coustitution    may  be 

amended  by  a  two-thirds  vote  of  two  successive  Legislatures,  and  by  a 

submission  of  the  amendment  to  the  qualified  voters  for  final  ratification. 

But  the  General  Assembly  shall  not  call  a  convention  of  the  people  in  the 
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election  of  Jeleorates  to  wliieli  any  person,  qualified  to  vote  by  this  Con- 
stitution, shall  be  disqualified.  And  the  representation  in  said  conven- 
tion shall  be  based  on  population.  Nor  sliall  the  right  of  suflTage  ever 
be  taken  from  any  person  qnaliticd  by  this  Constitution  to  vote. 

JOSIAH  E.  PARROT, 

r.  ^r.  SiiEiBLEY,  .  President 

Secretary. 

GrxERAi.  XoTK— Power  of  General  Assembly:  3  Kelly,  333;  4  Ga..  208;  8  Ga.,  23.  210  ;  9  Ga.. 
i:T3  ;  11  Ga..  153  :  14  Ga..  SO;  Iti  Ga..  102;  17  Gra..  56;  18  Ga..  58(5:  21  Ga..  50,  280;  Dalv  vs.  Harris,  March 
term.  1S61;  34  Ga..  274;  39  Ga..  48:  40  Ga..  311 ;  43  Ga..  538.  557;  45  Ga..  370.  Province  and  duty  of 
judiciary:  5  Ga..  194;  8  Ga..  211.  3G0;  9  Ga..  253;  12  Ga.,  475;  14Ga.,102;  16  Ga.,  172;  17  Ga.,  15,  547; 
20  Ga.,  795:  21  Ga..  50;  34  Ga..  309;  35  Ga..  124;  42  Ga..  405;  43  Ga..  538.  Presumption  of  constitu- 
tionality: 9  Ga,.  253;  13  Ga.,  83;  16  Ga.,  102:  34  Ga..  309;  35  Ga.,  124;  44  Ga.,  77,  649.  An  unconsti- 
tutional act  is  notice:  18  Ga.,  65.  This  Constitution  took  effect  from  the  25th  day  of  July,  1868:  39 
Ga..  39.  See.  also.  39  Ga.,  443.  An  indictment  which  alleged  the  offense  to  hare  been  committed 
on  the  13th  day  of  Ausrust.  1868,  and  found  by  a  grand  jury,  dra,wn  according  to  the  laws  of  the 
State  which  existed  prior  to  the  adoption  of  the  Constitution  of  1868,  was  a  legal  and  valid  indict- 
ment, though  found  subsequent  to  the  date  thereof:  42  Ga..  9. 


III. 
CONSTITUTION 

OF    THE    UNITED  .  STATES. 


AS  ADOPTED  IN  CONVENTION,  BY  THE  UNANIMOUS  CONSENT  OF  THE   STATES 

PRESENT,  ON  TUB  17th  DAY  OP  SEPTEMBEE.  IN  THE  YEAR  OF  OUR  LORD 

1787,  AND  OF  THE  INDEPENDENCE  OF  THE  UNITED  STATES  OF 

AMERICA,  THE  TWELFTH ;   WITH  THE  AMENDMENTS 

SUBSEQUENTLY  MADE  TO  THE  SAME. 


PREAMBLE. 

We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect 
union,  establish  justice,  insure  domestic  tranquility,  provide  for  tiie  com- 
mon defense,  promote  the  general  welfare,  and  secure  the  blessings  of 
liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish  this  Con- 
stitution for  the  United  States  of  America. 


Article  1. — Legislative  Department 
AiiTiCLE  2. — ExecMivG  Department. 
Article  3. — Judicial  Department. 
ApvTICLE  4. — Relative  Rights  of  States. 
Article  5. — Amendments'—how  made. 
Article  6. — Miscellaneous  Provisions. 
Article  7 . — Ratifications. 
Article  8. — Amendments. 
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Article  1.— Legislative  department. 


ARTICLE  I. 


LEGISLATIVE     ]>  E  J'  A  II  T  M  K  N  T  . 


SECTION. 

5156.  Legislativo  Department. 

6157.  House  Kcprcscntatives — members,  etc. 

6158.  Qualificiition. 
5159.  Apportionment  of. 
51(J0.  Vficanciea— how  lillcd. 

5161.  Officers — power  of  impeachment. 

5162.  Senato— hov/  chosen. 

5163.  Classed— vacancies. 
6164.  Qualification. 

5165.  Vice-President, 

5166.  Otlier  officers. 

6167,  Trial  of  impeachment. 

6168.  Judgments  on. 
5169.  Elections — how  held. 
6170.  Meetings  of  Congress. 
5171.  Elections — how  judged. 
6172.  Rules. 


Srotion. 

5173.  .fournaIa~yea«  and  nay». 

5174.  AdjourMin(!ntH. 

5175.  (Jor))f»(;iis;itiori — privileges. 

5176.  J)iHfiUJiJifi(;iition. 

5177.  Revenue  hills. 

5178.  J'assirig  Mils— veto. 

5179.  Pjissing  resolutions. 

5180.  Powers  of  ('on^ress. 

5181.  Iinr)ortation  of  slaves. 
51^2.  Jlohf'.iin  corpHH. 

51S3,  Attainder — ex po«t  facto,  etc. 

5184.  Direct  tax. 

5185.  Exportation  duty. 

5186.  Appropriations. 

5187.  Titles  of  nobility. 

5188.  Limitations  upon. 
6189,  Individual  States. 


SECTION   I. 

§5156.  I.  Legislative  poivers.  All  legislative  power  herein  granted 
shall  be  vested  in  a  Congress  of  the  United  States,  which  shall  consist  of 
a  Senate  and  House  of  Representatives. 

SECTION  II. 

§5157.  1.  Members  House  of  Representatives — Jiow  chosen.  The  House 
of  Representatives  shall  be  composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  States ;  and  the  electors  in  each  State 
shall  have  the  qualifications  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  Legislature. 

§5158.  2.  Qualification  of  members  of  House  of  Representatives.  Xo 
person  shall  be  a  Representative  who  shall  not  have  attained  to  the  age 
of  twenty-five  years,  and  been  seven  years  a  citizen  of  the  United  States  ; 
and  wdio  shall  not,  when  elected,  be  an  inhabitant  of  that  State  in  which 
he  shall  be  chosen. 

§5159.  3.  Apportionment  of  representatives.  Representatives  and  direct 
taxes  shall  be  apportioned  among  the  several  States  which  may  be  included 
within  this  Union,  according  to  their  respective  numbers,  which  shall  be 
determined  by  adding  to  the  whole  number  of  free  persons,  including 
those  bound  to  service  for  a  term  of  years,  and  excluding  Indians  not 
taxed,  three-fifths  of  all  other  persons.  The  actual  enumerarion  shall  be 
made  within  three  years  after  the  first  meeting  of  the  Congress  of  the 
United  States,  and  within  every  subsequent  term  of  ten  years,  in  such 
manner  as  they  shall  by  law  direct.  The  number  of  Representatives 
shall  not  exceed  one  for  every  thirty  thousand,  but  each  State  shall  have 
at  least  one  Representative;  and  until  such  enumeration  shall  be  made, 
the  State  of  New  Hampshire  shall  be  entitled  to  choose  three ;  Massa- 
chusetts, eight ;  Rhode  Island  and  Providence  Plantations,  one ;  Con- 
necticut, five;  New  York,  six;  Nevv^  Jersey,  four;  Pennsylvania,  eight ; 
Delaware,  one ;  Maryland,  six ;  Virginia,  ten ;  North  Carolina,  five ; 
South  Carolina,  five ;  and  Georgia,  three. 

§5160.  4.  Vacancies — how  filled.  When  vacancies  happen  in  the  rep- 
resentation from  any  State,  the  Executive  authority  thereof  shall  is.?ue 
WTits  of  election  to  fill  such  vacancies. 

§5161.  5.  House  of  Representatives — poivers.     The  House  of  Repre- 
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sentativec!  shall  choose  their  Speaker  and  other  officers,  and  shall  have  the 
solo  power  of  inipeachmenjt.  ^ 

SECTION  III. 

S5162.  1.  Stmafe — how  cJiosen.  The  Senate  of  the  United  States  shall 
bo  composed  of  two  Senators  from  each  State,  chosen  by  the  Legislature 
thereof,  for  six  years,  and  each  Senator  shall  have  one  vote. 

55I60.  2.  Senators  classed.  Immediately  after  they  shall  be  assembled 
in  consequence  of  the  first  election,  they  shall  be  divided,  as  equally  as 
may  be,  into  three  classes.  The  seats  of  the  Senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year;  of  the  second  class 
at  the  expiration  of  the  fourth  year;  and  of  the  third  class  at  the  expira- 
tion of  the  sixth  year ;  so  that  one-third  may  be  chosen  every  second 
year;  and  if  vacancies  happen,  by  resignation  or  otherwise,  during  the 
recess  of  the  Legislature  of  any  State,  the  Executive  thereof  may  make 
temporary  appointments  until  the  next  meeting  of  the  Legislature  which 
shall  then  fill  such  vacancies. 

§5164.  3.  Senators'  qualification.  No  person  shall  be  a  Senator  who 
shall  not  have  attained  to  the  age  of  thirty  years,  and  been  nine  years  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected,  be  an 
inhabitant  of  that  State  for  which  he  shall  be  chosen. 

§5165.  4.  Vice-President.  The  Vice  President  of  the  United  States 
shall  be  President  of  the  Senate,  but  shall  have  no  vote  unless  they  be 
equally  divided. 

§5166.  5.  Senate  to  choose  officers.  The  Senate  shall  choose  their  other 
officers,  [and  also  a  President  pro  tempore  in  the  absence  of  the  Vice 
President,  or  when  lie  shall  exercise  the  office  of  President  of  the  United 
States. 

§5167.  6.  Try  impeachments.  The  Senate  shall  have  the  sole  power  to 
try  all  impeachments ;  when  sitting  for  that  purj^ose  they  shall  be  on  oath 
or  affirmation.  When  the  President  of  the  United  States  is  tried,  the 
Chief  Justice  shall  preside;  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present. 

§5168.  7.  Judgment  07i  impeachment.  eJudgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  office,  and  disqualifi- 
tion  to  hold  and  enjoy  any  office  of  honor,  trust  or  profit,  under  the 
Unified  States;  but  the  party  convicted  shall,  nevertheless,  be  liable  and 
subject  to  indictment,  trial,  judgment,  and  punishment,  according  to  law. 

SECTION  IV. 

§5169.  1.  Elections — hoio  held.  The  times,  places,  and  manner  of 
holding  elections  for  Senators  and  Representatives  shall  be  prescribed  in 
each  State  by  the  Legislature  thereof;  but  the  Congress  may,  at  any  time, 
by  law,  make  or  alter  such  regulations,  except  as  to  the  places  of  choosing 
Senators. 

§5170.  2.  Congress  assemble  annually.  The  Congress  shall  assemble 
at  legist  once  in  every  year,  and  such  meeting  shall  be  on  the  first  Mon- 
day in  December,  unless  they  shall,  by  law,  appoint  a  different  day. 

SECTION  V. 

§5171.  1.  Elections — hovj  judged..  Each  House  shall  be  the  judge  of 
the  elections,  returns,  and  qualifications  of  its  own  members;  and  a 
majority  of  each  shall  constitute  a  quorum  to  do  business;  but  a  smaller 
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nural^or  may  adjourn  froin  day  to  day,  and  may  fx;  aiilJjori/cd  to  conifxri 
the  attendance  of  absent  members,  in  hucIi  manner  and  under  suelj  ])enal- 
ties  as  o/dc^h  House  may  provide. 

§5172.  2.  Ruhn.  V/AX'h  House  may  d(;termin(;  the  rules  of  Its  |)roee«;d- 
ings,  punish  its  members  for  disorderly  b(jhavior,  and,  with  the  concur- 
rence of  two-tliirds,  expel  a  member. 

§5173.  3.  Joiiraa/s  of  each  Ifo'itw.  Each  Tlousf!  shall  keep  a  Jour- 
nal of  its  proceedings,  and  from  time  to  time  ])ublish  the  same,  exceptin;^; 
such  parts  as  may  in  their  judgment,  requires  secrecy;  and  the  y(^s  and 
nays  of  the  members  of  either  House,  on  any  question,  shall,  at  the  desire 
of  one-fifth  of  those  present,  be  entered  on  the  journal. 

§5174.  4.  Adjournment.  Neither  House,  during  the  session  of  Con- 
gress, shall  without  the  consent  of  the  other,  adjourn  for  more  than  threti 
days,  nor  to  any  other  place  than  that  in  which  the  two  IIollscs  shall  be 
sitting. 

SECTION  VI. 

§5175.  1.  Compensation.  The  Senators  and  Representatives  shall 
receive  a  compensation  for  their  services,  to  be  ascertained  by  law,  and 
paid  out  of  the  treasury  of  the  United  States.  They  shall  in  all  ca.ses, 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged  from  arrest 
during  their  attendance  at  the  session  of  their  respective  Houses,  and  in 
going  to  and  returning  from  the  same;  and  for  any  speech  or  debate  in 
either  House  they  shall  not  be  questioned  in  any  other  place. 

§5176.  2.  Members  not  eligible  to  office.  No  Senator  or  Representative 
shall,  during  the  time  for  which  he  was  elected,  be  appointed  to  any  civil 
office  under  the  authority  of  the  United  States,  which  shall  have  been 
created,  or  the  emoluments  whereof  shall  have  been  increased,  during 
such  time ;  and  no  person  holding  any  office  under  the  United  States 
shall  be  a  member  of  either  House  during  his  continuance  in  office. 

SECTION  VII. 

§5177.  1.  Revenue  bills.  All  bills  for  raising  revenue  shall  originate 
in  the  House  of  Representatives ;  but  the  Senate  may  propose  or  concur 
with  amendments,  as  on  other  bills. 

§5178.  2.  Passing  bills.  Every  bill  which  shall  have  passed  the 
House  of  Representatives  and  the  Senate  shall,  before  it  become  a  law, 
be  presented  to  the  President  of  the  United  States.  If  he  approve,  he 
shall  sign  it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  that 
House  in  which  it  shall  have  originated,  who  shall  enter  the  objections 
at  large  on  their  journal,  and  proceed  to  reconsider  it.  If  after  such 
reconsideration  two-thirds  of  that  House  shall  agree  to  pass  the  bill,  it 
shall  be  sent,  together  with  the  objections,  to  the  other  House,  by  which 
ft  shall  likewise  be  reconsidered ;  and  if  approved  by  two-thirds  of  that 
House,  it  shall  become  a  law.  But,  in  all  such  cases,  the  votes  of  both 
Houses  shall  be  determined  bv  yeas  and  navs :  and  the  names  of  the 
persons  voting  for  and  against  the  bill  shall  be  entered  on  the  journal  of 
each  House  respectively.  If  any  bill  shall  not  be  returned  by  the  Pres- 
ident within  ten  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed 
it,  unless  the  Congress,  by  their  adjournment,  prevent  its  return,  in  which 
ease  it  shall  not  be  a  law. 

§5179.  3.  Resolutions^  etc.,  how  jj^asscd.     Every  order,  resolution,  or 
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voto,  to  which  the  concnrrcnco  of  the  Seiinto  and  PToii^o  of  Eepresenta- 
tivoe  niav  bo  luvo^^r'arv  (oxcopt  on  a  question  of  adjournment,)  shall  be 
presented  to  the  President  of  the  United  States;  and,  before  the  same 
shall  take  et!eet,  shall  be  approved  by  liim,  or,  being  disapproved  by 
him.  shall  be  repassed  bv  two-thirds  of  the  Senate  and  House  of  Kepre- 
seniatives,  aeeordino;  to  the  rules  and  limitations  prescribed  in  the  case  of 
a  bill. 

SECTION  VIII. 

§5180.  Powers  of  Conf/rcss.     The  Congress  shall  have  power — 

1.  Ta.vcs.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises;  to 
jxiv  the  debts  and  provide  for  the  common  defense  and  general  weliare  of 
the  United  States ;  but  all  duties,  imposts,  and  excises,  shall  be  uniform 
throughout  tlie  United  States: 

2.  Loans.     To  borrow  money  on  the  credit  of  the  United  States: 

3.  Commerce.  To  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  and  with  the  Indian  tribes : 

4.  Xafuralizafion,  etc.  To  establish  an  uniform  rule  of  naturalization 
and  uniform  laws  on  the  subject  of  bankruptcies,  throughout  the  United 
States: 

5.  Coins  J  iceiglds  and  measures.  To  coin  money,  regulate  the  value 
thereof,  and  of  foreign  coin,  and  fix  the  standard  of  Aveights  and  measures : 

6.  Punish  counterfeiting.  To  provide  for  the  punishment  of  counter- 
feiting the  securities  and  current  coin  of  the  United  States : 

7.  Post-offices,  etc.     To  establish  postoffices  and  post-roads : 

8.  Sciences  and  arts.  To  promote  the  progress  of  science  and  useful 
arts,  by  securing,  for  limited  times,  to  authors  and  inventors,  the  exclu- 
sive right  to  their  respective  writings  and  discoveries  : 

9.  Courts,  etc.  To  constitute  tribunals  inferior  to  the  Superior  Court ; 
to  define  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and 
offenses  against  the  law  of  nations: 

10.  Declare  tear.  To  declare  war,  grant  letters  of  marque  and  repri^ 
sal,  and  make  rules  concerning  captures  on  land  and  water : 

11.  Raise  armies.  To  raise  and  support  armies;  (but  no  appropria- 
tion of  money  to  that  use  shall  be  for  a  longer  term  than  two  years :) 

12.  Naxy.     To  provide  and  maintain  a  navy. 

13.  Military  law.  To  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces: 

14.  Call  out  the  militia.  To  provide  for  calling  forth  the  militia  to  exe- 
cute the  laws  of  the  Union,  suppress  insurrections,  and  repel  invasions : 

15.  Organize  militia.  To  provide  for  organizing,  arming,  and  discip- 
lining the  militia,  and  for  governing  such  part  of  them,  as  may  be 
employed  in  the  service  of  the  United  States;  reserving  to  the  States 
respectively  the  appointment  of  the  officers,  and  the  authority  of  train- 
i-ng  the  militia,  according  to  the  discipline  prescribed  by  Congress: 

16.  Exclusive  jurisdiction.  To  exercise  exclusive  legislation,  in  all 
cases  whatsoever,  over  such  district  (not  exceeding  ten  miles  square)  as 
may,  by  cession  of  particular  States,  and  the  acceptance  of  Congress, 
become  the  seat  of  government  of  the  United  States,  and  to  exercise  like 
authr>rity  over  all  places  purchased  by  the  consent  of  the  Legislature  of 
the  State  in  which  tlie  same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dock-yards,  and  other  needful  buildings:     And, 

17.  Laws  necessary,  etc.  To  make  all  laws  which  shall  be  neces-sary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
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other  powers  vested  by  this  (JonsLiluLion  in  tint  government  of  the  United 
States,  or  in  any  departriient  or  ollicei-  thc^reof. 

4  Ga.,  2G :  14  Ga.,  438. 

SECTION  IX. 

§5181.  1.  Importation  of  sl(wes  (fjhr  1808.  Tlie  migrntlon  or  irnj)or- 
tation  of  sueh  persons  as  any  of  the  States  now  existing  shall  tiiink  ]>roper 
to  admit,  shall  not  be  prohibited  by  the  Congn^ss  prior  to  the  y(*ar 
eighteen  hundred  and  eight;  but  a  tax  or  duty  may  l)e  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  eacli  person. 

§5182.  2.  Habeas  corpus.  The  privilege  of  the  writ  oi'  liahras  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion  or  invasirm,  the 
public  safety  may  require  it. 

§5183.  3.  Attainder.  No  bill  of  attainder,  or  ex  post  facto  law,  shall 
be  passed. 

§5184.  4.  Tax.  No  capitation  or  other  direct  tax  shall  be  laid,  unless 
in  proportion  to  the  census  or  enumeration  hereinbefore  directed  to  be 
taken. 

§5185.  5.  iVb  exportation  duty.  No  tax  or  duty  shall  be  laid  on  arti- 
cles exported  from  any  State.  No  preference  shall  be  given  by  any  reg- 
ulation of  commerce  or  revenue  to  the  ports  of  one  State  over  those  of 
another ;  nor  shall  vessels  bound  to  or  from  one  State,  be  obliged  to 
enter,  clear,  or  pay  duties  in  another. 

§5186.  6.  Money — how  drawn.  No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  made  by  law  ;  and  a  reg- 
ular statement  and  account  of  the  receipts  and  expenditures  of  all  public 
money  shall  be  published  from  time  to  time. 

§5187.  7.  Titles  of  nobility  not  allotved.  No  title  of  nobility  shall  be 
granted  by  the  United  States  ;  and  no  person  holding  any  office  of  profit 
or  trust  under  them,  shall,  without  the  consent  of  the  Congress,  accept 
of  any  present,  emolument,  office,  or  title  of  any  kind  whatever,  from 
any  king,  prince,  or  foreign  State. 

SECTION  X. 
§5188.  1.  Limitations  of  the  poivers  of  the  individual  States.  No  State 
shall  enter  into  any  treaty,  alliance,  or  confederation ;  grant  letters  of 
marque  and  reprisal ;  coin  money ;  emit  bills  of  credit ;  make  anything 
but  gold  and  silver  coin  a  tender  in  payment  of  debts  ;  pass  any  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  contracts ; 
or  grant  any  title  of  nobility. 

JEx  post  facto  Ir,ws  firid  laws  impairing  obligation  of  eontrncts:  See  notes  to  section  6:  also, 
notes  upon  homesteads,  p. 359;  and  on  relief  laws  in  the  Appendix.  "  Bills  of  credit:''  7  Ga.,  S4; 
11  Ga..  346  ;  35  Ga.,  330.    "  Treaty,"  etc. :  14  Ga.,  32S. 

§5189.  2.  Imposts.  No  State  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws  ;  and  the  net 
produce  of  all  duties  and  imposts  laid  by  any  State  on  imports  or  exports 
shall  be  for  the  use  of  the  Treasury  of  the  United  States  ;  and  all  such 
laws  shall  be  subject  to  the  revision  and  control  of  the  Congress.  No 
State  shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage, 
keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any  agreement 
or  compact  with  another  State,  or  with  a  foreign  power,  or  engage  in  a 
war  unless  actually  invaded,  or  in  such  imminent  danger  as  will  not 
admit  of  delay. 

Tax  on  imports :  14  Ga.,  438. 
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ARTICLE  II. 


EXECUTIVE   DEPART^IENT. 


Sbctiox. 
51W.  President. 
5UU.  Mode  of  elootion.' 
51i'"J.  Time  of  election. 
51i*3.  (.^ualitioation. 
51iU.  \  ioe  President— when  to  act. 
dPJo.  President's  compensation. 


Srctiont. 
5\%.  His  oath. 

5197.  His  powers. 

5198.  Treaties— nomination. 

5199.  Filling  vacancies. 

5200.  IHs  duties. 

5201.  Impeachment. 


SECTION  I. 


§5190.  1.  Executive  poiver.  The  executive  power  shall  be  vested  In 
a  l^resident  of  the  United  States  of  America.  He  shall  hold  his  office 
duriiig  the  term  of  four  years,  and,  together  with  the  Vice  President, 
chosen  for  the  same  term,  be  elected  as  follows : 

§5191.  2,  3Ianner  of  electing  President  and  Vice  President  Each  State 
shall  appoint,  in  such  manner  as  the  Legislature  thereof  may  direct,  a 
number  of  electors,  equal  to  the  whole  number  of  Senators  and  Repre- 
sentatives to  which  the  State  may  be  entitled  in  the  Congress ;  but  no 
Senator  or  Representative,  or  person  holding  an  office  of  trust  or  profit 
under  the  United  States,  shall  be  appointed  an  elector. 

§5192.  3.  Time  of  election.  The  Congress  may  determine  the  time  of 
choosing  the  electors,  and  the  day  on  which  they  shall  give  their  votes ; 
which  day  shall  be  the  same  throughout  the  United  States. 

§5193.  4.  Who  may  he  elected  President.  No  person,  except  a  natu- 
ral born  citizen,  or  a  citizen  of  the  United  States  at  the  time  of  the 
adoption  of  this  Constitution,  shall  be  eligible  to  the  office  of  President ; 
neither  shall  any  person  be  eligible  to  that  office  who  shall  not  have 
attained  to  the  age  of  thirty-five  years,  and  been  fourteen  years  a  resident 
within  the  United  States. 

§5194.  5.  In  what  cases  the  Vice  President  to  act  as  President.  In 
case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resig- 
nation, or  inability  to  discharge  the  powers  and  duties  of  the  said  office, 
the  same  shall  devolve  on  the  Vice  President ;  and  the  Congress  may, 
by  law,  provide  for  the  case  of  removal,  death,  resignation,  or  inability, 
both  of  the  President  and  Vice  President,  declaring  what  officer  shall 
then  act  as  President,  and  such  officer  shall  act  accordingly  until  the  dis- 
alnlity  be  removed,  or  a  President  shall  be  elected. 

§5195.  6.  Presidents  compensation.  The  President  shall,  at  stated 
limes,  receive  for  his  services  a  compensation,  which  shall  neither  be 
increased  nor  diminished  during  the  period  for  which  he  shall  have  been 
elected ;  and  he  shall  not  receive  within  that  period  any  other  emolument 
from  the  United  States,  or  any  of  them. 

§5196.  7.  His  oath.  Before  he  enters  on  the  execution  of  his  office, 
he  shall  take  the  following  oath  or  affirmation: 

^^  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 
office  of  President  of  the  United  States,  and  will,  to  the  best  of  my 
ability,  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States.'' 

SECTION  II. 

§5197.  1.  Presidenfspmmrs.  The  President  shall  be  commander-in- 
chief  of  the  army  and  navy  of  the  United  States,  and  of  the  militia  of 
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the  several  States,  when  called  Into  the  a(;tual  servieeof  tlje  rrnit.<:4  HtaU^, 
He  may  require  the  o|)ii)i(>ii,  in  writing,  <>i'  the  jjrineipal  ofhrior  in  ear'li 
of  the  Executive  departuients,  upon  any  suhject  relatin;^  to  the  dutie*H  of 
their  respective  oflicas;  and  lie  shall  have  f)f)wer  to  grant  reprieves  and 
pardons  for  offenses  against  the  United  States,  exeej^t  in  cases  of 
impeachment. 

§5198.  2.  Make  treaties.  He  shall  have  power  hy,  and  with  the 
advice  and  consent  of  the  Senate,  to  make  treaties,  ]>rovifled  two-thirds 
of  the  Senators  present  concur  :  and  he  shall  nominate,  and,  bv  and  with 
the  advice  and  consent  of  the  Senate,  shall  ap])oint  Anihassadors,  oth^r 
public  Ministers  and  Consuls,  »[udges  of  the  Supreme  Court,  and  all 
other  officers  of  the  United  States  whose  appointments  are  not  henin 
otherwise  provided  for,  and  which  shall  be  established  by  law.  But  tlie 
Congress  may,  by  law,  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  President  alone,  in  the  Courts  of  law,  or  in  the 
heads  of  departments. 

§5199.  8.  Vacancies.  The  President  shall  have  power  to  fill  up  all 
vacancies  that  may  happen  during  the  recess  of  the  Senate,  by  granting 
commissions  which  shall  expire  at  the  end  of  their  next  session. 

SECTION  III. 

§5200.  1.  Presidents  duties.  He  shall  from  time  to  time  give  to  the 
Congress  information  of  the  state  of  the  Union,  and  recommend  to  their 
consideration  such  measures  as  he  shall  judge  necessary  and  expedient. 
He  may,  on  extraordinary  occasions,  convene  both  houses,  or  either  of 
them;  and  in  case  of  disagreement  between  them  w-itii  respect  to  the  time 
of  adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think 
proper.  He  shall  receive  Ambassadors  and  other  public  Ministers.  He 
shall  take  care  that  the  laws  be  faithfully  executed,  and  shall  commission 
all  the  officers  of  the  United  States. 

SECTION  IV. 

§5201.  1.  Officers  removable  by  impeachment.  The  President,  Vice 
President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for  and  conviction  of  treason,  bribery,  or 
other  high  crimes  and  misdemeanors. 


ARTICLE  III, 


JUDICIAL      DEPAKTMENT. 


Skction. 

5202.  Courts  and  Judges. 

5203.  Jurisdiction. 
6204.  Of  Supreme  Court. 


Section. 

5205.  Trial  by  jury. 

5206.  Treason. 

5207.  Attainder. 


SECTION  I. 

§5202.  1.  Judicial po^ccrs  and  tenure  of  Judges.  The  judicial  power 
of  the  United  States  shall  be  vested  in  one  Snpreme  Conrt,  and  such 
Inferior  Courts  as  the  Congress  may,  from  time  to  time,  ordain  and  estab- 
lish. The  Judges,  both  of  the  Supreme  and  Inferior  Courts  shall  hold 
their  offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for 
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their  services  a  compensation,  which  shall  not  be  diminished  during  their 
coutinuiuuv  in  oilioe. 

As  to  United  Stiitcs  Courts,  see  Appendix  V. 

SECTION  II. 

§5203.  1.  Jurisdiction — exfcuf  o/.  The  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  this  Constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which  sliall  be  made,  under  their 
authority ;  to  all  cases  atlecting  Ambassadors,  other  public  Ministers,  and 
Consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction;  to  contro- 
versies to  which  the  United  States  shall  be  a  party;  to  controversies 
between  two  or  more  States,  between  a  State  and  citizens  of  another  State, 
between  citizens  of  different  States,  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States,  and  between  a  State  or  the 
citizens  thereof  and  foreign  States,  citizens,  or  subjects. 

§5204.  2.  Whether  original  or  appellate.  In  all  cases  affecting  Ambas- 
sadors, or  other  public  ^Ministers,  and  Consuls,  and  those  in  Avhich  a 
State  shall  be  a  party,  the  Supreme  Court  shall  have  original  jurisdic- 
tion. In  all  the  other  cases  before  mentioned,  the  Supreme  Court  shall 
have  appelkite  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  the  Congress  shall  make. 

§5205.  3.  Trials  by  jury.  The  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury;  and  such  trial  shall  be  held  in  the  State 
where  the  said  crime  shall  have  been  committed;  but  when  not  committed 
within  any  State,  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  have  directed. 

SECTION  III. 

§5206.  1.  Treason.  Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort.  No  person  shall  be  convicted  of  treason  unless 
on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  Court. 

§5207.  2.  Attainder.  The  Congress  shall  have  power  to  declare  the 
punishment  of  treason ;  but  no  attainder  of  treason  shall  work  corruption 
of  blood,  or  forfeiture,  except  during  the  life  of  the  person  attainted. 


ARTICLE  IV. 


relative  bights  of  states. 


Section'. 
520S.  Act3  and  records  of  States. 

5209.  Citizons  of  different  States. 

5210.  Fugitives  from  justice. 

5211.  Fugitives  from  service. 


Section. 

5212.  New  vStates  admitted. 

5213.  Territories  of  United  States. 

5214.  Ilepublican  government. 


SECTION  I. 

§5208.  1.  Ads  and  record.s  of  the  States.  Full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  Acts,  records  and  judicial  proceed- 
ings of  ev^ery  other  State ;  and  the  Congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  such  Acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof 

For  Acts  of  Congreas  and  notes  thereon,  see  section  3829. 
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SECTION  11. 

§5209.  1.  Citizen,^''  privllcfjcH.  TIk;  citizens  of  oach  State  sljall  !>e 
entitled  to  all  privileges  and  inmuniities  of  citizfMis  In  tlio  nevcrai  StatCH. 

§5210.  2.  lAujitive.^  from  judice,  A  person  (;liar^C'd  in  any  State  with 
treason,  felony,  or  other  erinie,  who  shall  fh^e  from  justie(j  and  he  found 
in  another  State,  shall,  on  demand  of  the  Executive  authority  of  the 
State  from  which  he  tied,  be  delivered  up,  to  be  remov(;d  to  the  State 
having  jurisdiction  of  the  crime. 

§5211.  3.  Froin  service.  No  person  held  to  scrvic(i  or  labor  in  one 
State,  under  the  laws  thereof,  esca])ing  into  another,  shall,  in  conserjuenee 
of  any  law  or  regulation  therein,  be  discharged  from  such  service  or  labor, 
but  shall  be  delivered  up  on  claim  of  the  party  to  whom  such  servi(;e  or 
labor  may  be  due. 

SECTION  III. 

§5212.  1.  Neto  States  admitted.  New  States  may  be  admitted  Ijy  the 
Congress  into  this  Union ;  but  no  new  State  shall  be  formed  or  erected 
within  the  jurisdiction  of  any  other  State;  nor  any  State  be  formed  by 
the  junction  of  two  or  more  States,  or  parts  of  States,  without  the  con- 
sent of  the  Legislature  of  the  States  concerned,  as  well  as  of  the  Con- 
gress. 

§5213.  2.  Poioer  over  Territories.  .  The  Congress  shall  have  power  to 
dispose  of,  and  make  all  needful  rules  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  the  United  States ;  and  nothing  in 
this  Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of  the 
United  States,  or  of  any  particular  State. 

SECTION  IV. 

§5214.  I.  Republican  form.  The  United  States  shall  guarantee  to 
every  State  in  this  Union  a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion ;  and  on  application  of  the  Legis- 
lature, or  of  the  Executive  (when  the  Legislature  cannot  be  convened,) 
ao:ainst  domestic  violence. 


ARTICLE  Y. 

AMENDMENTS — HOW  MADE. 

Section  5215.  Amendments — how  made. 

§5215.  1.  Amendments — hmo  attained.  The  Congress,  whenever  two- 
thirds  of  both  Houses  shall  deem  it  necessary,  shall  propose  amendments 
to  this  Constitution,  or  on  the  application  of  the  Legislatures  of  two- 
thirds  of  the  several  States,  shall  call  a  convention  for  proposing  amend- 
ments, which,  in  either  case,  shall  be  valid,  to  all  intents  and  purposes, 
as  part  of  this  Constitution,  when  ratified  by  the  Legislatures  of  three- 
fourths  of  the  several  States,  or  by  conventions  in  three-fourths  thereof, 
as  the  one  or  the  other  mode  of  ratification  may  be  proposed  by  the  Con- 
gress :  Provided^  that  no  amendment  which  may  be  made  prior  to  the 
year  1808,  shall  in  any  manner  aifect  the  first  and  fourth  clauses  in  the 
ninth  section  of  the  first  Article ,  and  that  no  State,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 
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Article  6. — Miscellaneous  provisions. — Article  7.— Ratifications. — Article  8.— Amendments. 


Section. 

oi^lo.  Prior  debts. 
6217.  Supremo  law. 


ARTICLE  VI. 


MISCELLANEOUS   TROYISIONS. 


Section. 
5218.  Oath  of  officers. 


§5216.  1.  Frio7'  debts  of  government.  All  debts  contracted  and  engage- 
ments entered  into  before  the  adoption  of  this  Constitution,  shall  be  as 
valid  against  the  United  States  under  this  Constitution  as  under  the  Con- 
federation. 

§5217.  2.  Constitution  and  treaties  are  the  supreme  law.  This  Consti- 
tution, and  the  laws  of  the  United  States  which  shall  be  made  in  pursu- 
ance thereof,  and  all  treaties  made,  or  which  shall  be  made  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of  the  land ; 
and  the  Judges  in  every  State  shall  be  bound  thereby,  anything  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding. 

§5218.  3.  Oath  to  the  Constitution.  The  Senators  and  Representatives 
before  mentioned,  and  the  members  of  the  several  State  Legislatures,  and 
all  executive  and  judicial  officers,  both  of  the  United  States  and  of  the 
several  States,  shall  be  bound  by  oath  or  affirmation  to  support  this  Con- 
stitution ;  but  no  religious  test  shall  ever  be  required  as  a  qualification  to 
any  office  or  public  trust  under  the  United  States. 


ARTICLE  VII. 


RATIFICATIONS. 


Skction  5219.  Ratifications. 


§5219.  1.  Ratification.  The  ratification  of  the  conventions  of  nine 
States  shall  be  sufficient  for  the  establishment  of  this  Constitution  be- 
tween the  States  so  ratifying  the  same. 


ARTICLE  yill. 


AMENDMENTS. 


Srctiox. 

5220.  Re]i{?ion— press— assembling. 

5221.  Ri{?ht  to  boar  arms. 

5222.  (Quartering  troops. 
522.3.  Searches  and  seizures. 

5224.  Trial  for  crimes— private  property,  etc. 

5225.  Speedy  trial — witnesses,  etc. 

5226.  Trial  in  civil  cases. 

5227.  Bail  and  punishments. 

5228.  Rights  reserved. 
522<^^.  Powers  not  delegated. 
528^).  Cases— State  a  party. 

5231.  Election  of  President  and  Vice  President. 


Skction. 

5232.  Election  of  Vice  President  by  Senate, 

5233.  Qualification. 

5234.  Abolishment  of  slavery. 
52.35.  How  enforced. 

523G.  Citizenship. 

5237.  Representation. 

5238.  Political  disabilities. 

5239.  Public  debt. 

5240.  How  enforced. 
52+1.  Right  to  vote. 
5242.  How  enforced. 


§5220.  Art.  I.  Rights  of  conscience,  free/lom  of  the  press,  etc.    Con- 
gress shall  make  no  law  respecting  an  establishment  of  religion,  or  pro- 
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lilhltin^  the  free  exercise  thereof;  or  abridj^ing  tlie  freedom  <>rh})eeeli,  or 
of  tlie  press,  or  tlie  right  of  the  [)eo|)l(5  peaceably  to  a.sHemble,  and  U)  peti- 
tion the  governineut  for  a  redress  of*  grif.'vaiiees. 

§5221.  AiiT.  II.  Of  the  rifj/d  to  bear  armn.  A  Avell  regulat(;d  iiiiliria 
being  necessary  to  the  security  of  a  free  State,  tiie  right  of  ihe  p(,'0|)hj  to 
keep  and  bear  arms  sliall  not  l)e  infringed.  * 

"Bear  arms:"  1  Kelly,  243. 

§5222.  Akt.  III.  Of  quartering  trooj)^^.  No  soldier  sljall,  in  time  of 
peace,  be  quartered  m  any  house,  without  the  consent  of"  the  owner,  nor 
in  time  of  war,  but  in  a  manner  to  be  prescribed  by  Vaw. 

§5223.  Art.  IV.  Of  searches,  seizures,  and  general  warrants.  The 
right  of  the  people  to  be  secure  in  their  jiersons,  houses,  ])a|)ei-s,  and 
eitects,  against  unreasonable  searches  and  seizures,  shall  n(;t  bo  \iolated, 
and  no  warrants  shall  issue  but  upon  probable  cause  supported  by  oath 
or  affirmation,  and  particularly  describing  the  place  to  be  searched,  aixl 
the  persons  or  things  to  be  seized. 

§5224.  Art.  V.  Of  indictment,  punishments,  etc.  No  person  shall  be 
lield  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  militia,  when  in  actual  service,  in  time  of  war 
or  public  danger;  nor  shall  any  person  be  subject,  for  the  same  offense,  to 
be  twice  put  in  jeopardy  of  life  or  limb,  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of  life,  lib- 
erty, or  property,  without  due  process  of  law,  nor  shall  private  property 
be  taken  for  public  use  without  just  compensation. 

"  Twice  put  in  jeopardy :"  See  notes  to  similar  provision  in  Constitution  of  Georgia.  "  Private 
property,"  etc.:  1  Kelly,  524;  3  Kelly,  31,  33.i;  5  Ga.,  561;  6  G;x.,  130;  7  Ga.,  200,  517;  9  Ga..  37,  334, 
359,  367,  517 ;  14  Ga.,  1 ;  17  Ga.,  30 ;  19  Ga.,  247 ;  21  Ga.,  584 ;  23  Ga.,  65 ;  30  Ga.,  43, 154,  S'96 ;  33  Ga.,  473. 
508,  649,  625 ;  37  Ga.,  113,  297 ;  42  Ga.,  501. 

§5225.  Art.  VI.  Of  trial  in  criminal  cases,  and  the  right  of  a  defen- 
dant. In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to 
a  speedy  and  public  trial,  by  an  impartial  jury,  of  the  State  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed  of  the  nature  and 
cause  of  the  accusation ;  to  be  confronted  with  the  witnesses  against  him ; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and  to 
have  the  assistance  of  counsel  for  his  defense. 

See  notes  to  similar  provision  in  Constitution  of  Georgia. 

§5226.  Art.  VII.  Of  trial  in  civil  cases.  In  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise re-examined  in  any  Court  of  the  United  States,  than  according  to 
the  rules  of  the  Common  Law. 

s5227.  Art.  VIII.  Of  bail  and  fines.  Excessive  bail  shall  not  be 
requ'red,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

.;5228.  Art.  IX.  Of  rights  reserved.  The  enumeration  in  the  Consti- 
tution of  certain  rights,  shall  not  h'  construed  to  deny  or  disparage  othei'S 
■•etained  by  the  people. 

'5229.  Art.  X.  Forcers  not  dr!  gated.  The  powers  not  delegated  to 
the  United  States  by  the  Constit  r:ion,  nor  prohibited  by  it  to  the  Stares, 
are  reserved  to  tlie  States  respectively,  or  to  the  people. 

§5230.  Art.  XI.    Of  the  judicial  power.     The  judicial  power  of  the 
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Uniteil  St-.itos  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity,  ooiuniencod  or  prosecuted  against  one  of  the  United  States  by 
citizens  oi' another  State,  or  by  citizens  or  subjects  of  any  foreign  State. 

§5231.  Akt.  XII.  Manner  of  electing  the  President  and  Vice  Presi- 
dent. The  electors  shall  meet  in  their  respective  States^  and  vote  by 
ballot  for  President  and  Vice  President,  one  of  A\'hom,  at  least,  shall  not 
be  an  inhabitant  of  the  same  State  with  themselves.  They  shall  name 
in  their  ballots  the  person  voted  for  as  President,  and  in  distinct  ballots 
the  pei*son  voted  for  as  Vice  President,  and  they  shall  make  distinct  lists 
of  all  persons  voted  for  as  President,  and  of  all  persons  voted  for  as  Vice 
President,  and  of  the  number  of  votes  for  each,  which  lists  they  shall 
sign  and  certify,  and  transmit,  sealed,  to  the  seat  of  the  Government  of 
the  United  States,  directed  to  the  President  of  the  Senate.  The  Presi- 
dent of  the  Senate  shall,  in  presence  of  the  Senate  and  Plouse  of  Pepre- 
sentatives,  open  all  the  certilicates,  and  the  votes  shall  then  be  counted  ; 
the  person  having  the  greatest  number  of  votes  for  President  shall  be 
the  President,  if  such  number  be  a  majority  of  the  whole  number  of 
electors  appointed ;  and  if  no  person  have  such  majority,  then,  from  the 
persons  having  the  highest  numbers,  not  exceeding  three,  on  the  list  of 
those  voted  for  as  President,  the  House  of  Kepresentatives  shall  choose 
immediately,  by  ballot,  the  President.  But,  in  choosing  the  President, 
the  votes  shall  be  taken  by  States,  the  representation  from  each  State 
having  one  vote ;  a  quorum  for  this  purpose  shall  consist  of  a  member 
or  members  from  two-thirds  of  the  States,  and  a  majority  of  all  the 
States  shall  be  necessary  to  a  choice.  And  if  the  House  of  Representa- 
tives shall  not  choose  a  President,  whenever  the  right  of  choice  shall 
devolve  upon  them,  before  the  fourth  day  of  March  next  following,  then 
the  Vice  President  shall  act  as  President,  as  in  the  case  of  the  death  or 
other  constitutional  disability  of  the  President. 

§,5232.  On  failure  to  elect  Vice  President,  Senate  shall  elect  The 
person  having  the  greatest  number  of  votes  as  Vice  President  shall  be 
the  Vice  President,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed;  and  if  no  person  have  a  majority,  then,  from  the 
two  highest  numbers  on  the  list,  the  Senate  shall  choose  the  Vice  Presi- 
dent ;  a  quorum  for  the  purpose  shall  consist  of  two-thirds  of  the  whole 
number  of  Senators,  and  a  majority  of  the  whole  number  shall  be  neces- 
sary to  a  choice. 

§5233.  Qualificcdion.  But  no  person  constitutionally  ineligible  to  the 
office  of  President,  shall  be  eligible  to  that  of  Vice  President  of  the 
United  States. 

§5234.  Art.  XIII.  Slavenj  edjolished.  Neither  slavery  nor  involun- 
tary servitude,  except  as  a  punishment  for  crime,  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction. 

§5235.  How  enforced.  Congress  shall  have  power  to  enforce  this 
Article  by  appropriate  legislation. 

§5236.  Art.  XIV.  1.  Citizenship.  All  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are  citi- 
zens of  the  United  States  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citi;9f:;ns  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty  or  property,  without  due  process  of 
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law,  nor  deny  to  any  person  within  its  jurisdiction  tlie  (;fjiial  {irotcction 
of  tlie  laws. 

§5237,  2.  Representation.  Ecprosentativcs  sljall  l;(;  apj)ortion(:d 
among  the  several  States  accordinf^  to  their  respective  nimilK-rs,  (-jmni- 
ing  the  whole  number  of  persons  in  (;ach  State,  excluding''  Indians  not 
taxed.  But  when  the  right  to  vote;  at  any  el('(;tIon  for  the  elioiee  of 
Electors  for  President  and  Vice  President  of  tlic;  United  St<'it(«,  Kcprf.- 
sentatives  in  Congress,  the  Executive  and  Judicial  oflicers  of  a  State;,  or 
the  members  of  the  Legislature  thereof,  is  denied  to  any  of  the  male 
members  of  such  State,  being  twenty-one  years  oi'  ag(.',  and  citizens  of 
the  United  States,  or  in  any  way  abridged,  except  for  p{irticipatir>n  in 
rebellion  or  other  crime,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male  citizens  shall 
bear  to  the  whole  number  of  male  citizens  twenty-one  years  of  age  in 
such  State. 

§5238.  3.  Political  disahilitics.  No  person  shall  be  a  Senator  orllep- 
resentative  in  Congress,  or  elector  of  President  and  Vice  President,  or 
hold  any  ofBce,  civil  or  military,  under  the  United  States,  or  under  any 
State,  who,  having  pre^dously  taken  an  oath,  as  a  member  of  Congref-'s, 
or  as  an  officer  of  the  United  States,  or  as  a  member  of  any  State  Leg- 
islature, or  as  an  Executive  or  Judicial  officer  of  any  State,  to  support 
the  Constitution  of  the  United  States,  shall  have  engaged  in  insurrec- 
tion or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies 
thereof.  But  Congress  may,  by  a  vote  of  two-thirds  of  each  House, 
remove  such  disability. 

§5239.  4.  PiihliG  debt.  The  validity  of  the  public  debt  of  the  United 
States,  authorized  by  law,  including  debts  incurred  for  payment  of  pen- 
sions and  bounties  for  services  in  suppressing  insurrection  or  rebellion, 
shall  not  be  questioned.  But  neither  the  United  States  nor  any  State 
shall  assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrection 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  or  eman- 
cipation of  any  slave ;  but  all  such  debts,  obligations,  and  claims  shall  be 
held  illegal  and  void. 

§5240.  5.  How  enforced.  The  Congress  shall  have  power  to  enforce 
by  appropriate  legislation  the  provisions  of  this  Article. 

§524L  Aet.  XV.  1.  Right  to  vote.  The  right  of  the  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged  by  the  United  States, 
or  any  State  on  account  of  race,  color,  or  previous  condition  of  servitude. 

§5242.  2.  Hoio  enforced.  The  Congress  shall  have  power  to  enforce 
by  appropriate  legislation  the  provisions  of  this  Article. 

General  Xote.— Whether  these  amendments  apply  to  the  States:  IKclTy,  250;  3  Kelly,  335; 
11  Ga.,  353. 
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Rules  of  the  Superior  Courts. — Common  law  rules. 


IV. 


RULES  OF  THE  SUPERIOR  COURTS. 


[Skction  324G.  The  several  Judges  of  the  Sviperior  Courts  of  this  State  )n«y  convene  at  the 
seat  of  Government  onoe  in  ench  yciiv,  at  such  time  as  they,  or  a  majority  of  them,  may  appoint, 
for  the  purpose  of  establishing  uniform  rules  of  practice  throughout  the  several  Circuits  of  this 
State;  which  rules,  so  estiiblishcd,  shall  be  published  immediately  after  the  adjournment  of  said 
convention. 

Sf.otion  21S.  The  Supreme  Court  has  authority — 

Paragraph  5.  To  establish,  amend  and  alter  its  own  rules  of  practice,  and  to  regulate  the  admis- 
sion of  Attorneys. 

Skction  204.  The  rules  of  the  respective  Courts,  legally  adopted,  and  not  in  conflict  with  the 
Constitution  of  the  United  States,  of  this  State,  or  the  laws  thereof,  are  binding,  and  must  be 
observed. J — Extracta  from  Code. 


COMMON  LAW  RULES. 


I.— APPEALS. 


Rule  1.  Excqotions  and  security.  Exceptions  to  the  security  on 
appeal  must  be  taken  on  or  before  the  last  day  of  the  first  term  of  the 
appeal ;  and  if  such  exceptions  are  sustained,  other  and  good  security  shall 
be  given,  or  the  appeal  will  be  dismissed.  If  the  security,  good  at  first, 
becomes  insolvent  pending  the  appeal,  the  party  appealing  shall  give 
other  good  security,  in  the  discretit)n  of  the  Court,  or  the  appeal  shall  be 
dismissed.     In  either  case,  an  affidavit  may  be  filed  in  forma  pauperis. 

IL— ATTORNEYS. 

Rule  2.  Form  of  License.  The  following  shall  be  the  form  of  the 
license,  issued  by  the  Clerks  of  the  Superior  Courts,  to  attorneys  admitted 
to  the  bar: 

STATE  OF  GEORGIA. 

At  the  Superior  Court  holden  in  and  for  the  county  of  ,  at  

term,  18 

Know  all  men  by  these  presents.  That  at  the  present  sitting  of 
this  Court,  A  B  made  his  appb'cation  for  leave  to  plead  and  practice  in 
the  several  Courts  of  law  and  equity  in  this  State:  Whereupon,  the  said 
A  B,  having  given  satisfactory  evidence  of  good  moral  character,  and 
liaving  been  examined  in  open  Court,  and  being  found  well  acquainted 
and  skilled  in  the  laws,  he  was  admitted  by  the  Court  to  all  the  privileges 
of  an  Attorney,  Solicitor  and  Counsellor  in  the  several  Courts  of  law 
and  equity  in  this  State. 

In  testimony  whereof,  the  presiding  Judge  has  hereunto  set  his  hand 


[L.  S.] 


with  the  seal  of  the  Court  annexed,  this  day  of  ,  in 


the  year  18....  C  D, 

Judge  Superior  Courts y  Circuity   Ga. 

E  F,   Clerh. 

Rule  3.  Arguments.     Arguments  of  counsel  shall  be  confined  to  the 
lav.'  and  the  facts  involved  in  the  case  then  before  the  Court;  and  in  all 
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civil  cases  (jucstlons  of  law  sliall  be  argued  exoluHiv(;ly  to  the  Court,  and 
questions  of  fact  to  the  jury. 

Soe  further  aa  to  argument  of  counsel  2"^  17  and  (ianf.rnl  Xot.c  on  i;uk<;  87.  In"  criminal.  c;i««;)j 
see  notes  to  24646. 

llULE  4.  Inter ruj)tions.  No  atlorney  shall  he  [)errnltt(;d  to  Interrujjt 
another  while  addnsssing  the  Court  or  jury,  (;xc(,'j)t  to  correct  liirn  in  a 
misstatement  of  eviden(;e,  or  misrepresentation  of  the  position  of  coun.sel, 
upon  pain  of  being  considered  in  contcsmpt;  and  sucli  int(;rruptIori,  when 
made,  shall  always  be  addressed  to  the  Court,  and  not  the  (Mjunsel. 

Court  should  interrupt—when :  see  General  Note  on  page  87. 

Rule  5.  Charges  in  inritlng.  All  requests  to  charge  the  jury  shall 
be  made  in  writing,  and  handed  to  the  Judge  before  he  commences  his 
charge. 

See  notes  to  2^244  and  3715. 

Rule  6.  Papers.  After  the  trial  of  a  case,  it  shall  be  the  duty  of 
attorneys  to  return  all  of  the  papers  connected  therewith  to  the  clerk. 

Rule  7.  Number  of  speeches.  Not  more  than  two  counsel  shall  be 
permitted  to  argue  any  cause  for  each  party,  except  by  express  leave  of 
the  Court;  and  in  no  case  shall  more  than  one  counsel  be  heard  in 
conclusion. 

Rule  8.  Arguments  after  opinion  pronounGed.  No  attorney  shall  ever 
attempt  to  argue  or  explain  a  case,  after  having  been  fully  heard,  and  the 
opinion  of  the  Court  has  been  fully  pronounced,  on  pain  of  being  con- 
sidered in  contempt. 

Rule  9.  Payments  on  judgments,  etc.  In  all  cases  where  payment  or 
satisfaction  shall  be  made  on  any  judgment  or  execution,  either  in  whole 
or  in  part,  it  shall  be  the  duty  of  the  attorney  receiving  the  same  forth- 
with to  enter  an  acknowledgement  thereof,  and  affile  the  same  of  record 
in  the  office  of  the  clerk  of  the  Court  where  such  judgment  was  ren- 
dered ;  and  such  clerk  is  required  to  record  such  acknowledgment  among 
the  other  proceedings  in  the  cause,  and  also  to  make  a  note  thereof  on  the 
docket  of  judgments  opposite  the  place  where  such  judgment  is  entered. 
And  any  attorney  failing  to  comply  with  this  rule,  on  or  before  the  last 
day  of  the  term  next  succeeding  the  making  of  such  payment  or  satisfac- 
tion, shall  be  considered  in  conteuipt,  and  shall  pay  a  fine  not  exceeding 
twenty-five  dollars,  which  it  shall  be  the  duty  of  the  Court  to  impose,  and 
he  shall,  thereupon,  moreover,  direct  the  recording  and  noting  of  such 
payment  or  satisfaction. 

Rule  10.  Writs — how  signed.  Writs  and  other  proceedings  may  be 
signed  by  professional  firms.  When  there  is  no  firm,  the  christian  name 
of  the  attorney  shall  be  added ;  but  the  usual  abbreviations  and  initials 
of  all  christian  names  shall  be  sufficient. 

Rule  11.  Attorneys,  etc.,  as  ball.  No  attorney,  or  other  officer  of 
Court,  shall  be  taken  as  bail  in  any  criminal  cause  depending  on  or 
undetermined  therein,  or  as  security  on  any  appeal  or  other  proceeding. 
And  for  a  violation  of  this  rule,  the  attorney  or  officer  of  Court  so  otfend- 
ing  shall  be  punished  as  for  a  contempt,  and  the  party  shall  be  compelled 
to  give  other  bail  or  security. 

IIL— BILL  OF  PARTICULARS. 

Rule  12.  3fust  be  annexed  to  copy.     In  actions  of  assumpsit  for  the 
recovery  of  unliquidated  demands,  a  bill  of  particulars  shall  bo  annexed 
60 
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to  the  copy  served  on  the  defeiulnnt ;  and  in  every  case  where  the  plea  of 
set-otl'  shall  be  tiled,  a  copy  of  the  set-otf  shall  be  tiled  at  the  time  of 
tiling  the  answer ;  and  when  the  bill  of  particulars  is  not  annexed  to  the 
declaration,  the  plaintii!'  shall  lose  a  term;  and  if  service  of  said  bill  of 
particulars  is  not  ejected  upon  the  defendant  by  the  succeeding  term,  a 
non-suit  shall  be  awarded. 

See  3  Kelly,  79;  13  Ga.,  49T ;  30  Ga.,  237 ;  32  Ga.,  542. 

ly.— CLAIMS. 

Rule  13.  Flainfijf  conducles — icken.  In  all  cases  of  claims,  where 
tlio  burtlien  of  proof  rests  with  the  plaintitf  in  execution,  he  is  entitled 
to  the  conclusion ;  but  if  the  claimant  introduces  no  evidence,  he  shall 
have  the  conclusion ;  and  in  cases  of  illegality,  the  plaintiff  in  execution 
shall,  in  like  manner,  conclude. 

See  41  Ga.,  196. 

EuLE  14.  When  claimant  dies — parfj/.  In  cases  of  claims,  when  the 
claimant  dies  pending  the  claim,  his  representative  may  be  made  a  party, 
on  motion,  and  on  producing  letters  testamentary  or  of  administration. 

Seeg3435. 

Eui.E  15.  Issue  in  five  minutes.  When  a  claim  case  is  called  in  its 
order  for  trial,  an  issue  must  be  tendered  within  five  minutes,  or  the  levy 
Avill  be  dismissed ;  and  no  exceptions  will  be  allowed  to  the  bond  or  affi- 
davit, in  cases  of  claims  or  attachments,  after  issue  joined,  except  such  as 
are  taken,  in  writing,  at  or  before  the  joining  such  issue. 

v.— CLERKS. 

Rri.E  16.  Cleric  not  joroducing  Rules.  Every  clerlv  who  .cannot  pro- 
duce all  the  rules  of  Court  when  required,  shall  be  fined  not  exceeding 
ten  dollars. 

Rule  17.  Fines — 7oJien  registered.  The  clerks  shall  keep  a  separate 
book,  in  which  they  shall  register  the  names  of  all  persons  who  may  be 
fined  by  the  Court,  the  time  when,  the  offense  for  which  the}^  are  fined, 
the  amount  received  and  disbursed. 

Rule  18.  Original  papers  not  to  be  faJcen  from  file.  No  clerk  shall 
suffer  any  original  paper  of  file  to  be  taken  from  his  office  in  vacation, 
without  an  order  from  the  Judge  for  that  purpose,  specifying  the  terms 
upon  wliich  it  may  be  taken,  and  the  length  of  time  it  may  be  kept,  on 
pain  of  being  considered  in  contempt  of  Court. 

The  practice  of  taking  original  papers  out  of  office  condemned:  30  Ga.,  674. 

Rule  19.  When  case  is  called — papers.  When  a  case  is  called  in  its 
order  for  trial,  the  clerk  shall,  instanter^  hand  all  the  papers  connected 
therewith  to  counsel. 

VI.— CONSENT. 

Rule  20.  WTuit  consent  enforced.  No  consent  between  attorneys  or 
parties  will  be  enforced  by  the  Court,  unless  it  be  in  writing,  and  signed 
by  the  parties  to  the  consent. 

Rule  21.  P leading s,  and  lost  agreements.  No  consent  to  dispense 
with  pleading,  will,  in  any  case,  be  allowed ;  nor  will  any  evidence  be 
received  of  the  contents  of  any  written  agreement  between  attorneys, 
alleged  to  be  lost,  other  than  a  sworn  copy  of  said  agreement. 


APPENDIX.— UtJT.KH  or  the  SrnM-iaon  CoirnTB.  947 

VII.— CONTINUANCES. 

E-TTLE  22.  Five  minutcfi.  Wlien  a(;as(;  Is  .soun(](;(l  for  trial,  IIk;  partlc-s 
sliall  imrru'dlately  aimounci!  n^ady,  or  rnov(;  to  f;oiitiriiK^ ;  if  five  niiimtrs 
should  cJapHci  before  the  aiinoiiiHX.'rncrit  or  motion  to  cotdinna^  tlic  plaiu- 
tifPs  case  will  be  dismissed,  or  the  defendant's  plea  strick(;n. 

VIII.— DEFAUI/r. 

E.TTLE  23.  Opening  judgment  by  default.  Uj)on  opening  a  judgment 
by  default,  the  defendant  shall  plead,  instanter^  to  the  merits  of  the 
action;  and  no  default  shall  be  o])en(!d  but  n])on  payment  of  all  ^-osts 
which  may  have  accrued.  If  the  plaintiff  alh'ge  himself  to  f)f-  sur- 
prised by  the  plea,  the  cause  shall  be  continued  at  the  instance  (A'  tlie 
defendant. 

See  §3457  and  notes  thoreon. 

IX.— DEFENSE, 

Rule  24.  Affidavit  in  action  on  contract.  The  following  form  of 
affidavit  to  defenses  in  actions  founded  on  contracts  shall  be  used;  ''You, 
A  B,  do  swear  or  affirm  (as  the  case  may  be)  that  the  foregoing  defense 
is  true,  to  the  best  of  your  knowledge  and  belief.  So  help  you  God." 
All  amendments  must  in  like  manner  be  verified. 

See  ^3449  et  seq. 

HuLE  25.  Ejectment  cause,  No  party  shall  be  permitted  to  defend 
an  ejectment  cause  who  does  not  admit  that  he  was  in  possession  of  the 
premises  in  dispute  at  the  commencement  of  the  action. 

See  44  Ga.,  514, 

X.— DOCKETS. 

Rule  26.  Judgeh  dochets.  After  the  Court  is  opened,  and  until  it 
adjourns  each  day,  the  Judge's  dockets  shall  not  be  subjected  to  the 
inspection  of  the  bar,  or  their  clients. 

Rule  27.  Causes- — hotv  called  and  tried.  Ail  causes  shall  be  called 
and  tried  in  the  order  in  which  they  are  docketed,  without  any  prefer- 
ence or  delay,  unless  it  shall  appear  to  the  Court  that  it  shall  be  injurious 
to  press  a  cause  to  trial  when  regularly  called.  A  diffi^rent  order  in 
calling  the  docket  may  be  pursued  by  the  Court,  in  its  discretion,  for 
the  purpose  of  giving  facility  and  expedition  to  its  proceedings,  or  for 
furthering  the  ends  of  justice. 

See  General  Note  on  page  557. 

XL-EXCEPTIONS. 

Rule  28.  Matters  in  arrest  taken  advantage  of-—ichcn.  All  mattei*s 
appearing  on  the  face  of  the  declaration  or  process,  that  would  nor  be 
good  in  arrest  of  judgment,  shall  be  taken  advantage  of  at  the  tirst  term, 
and  will  be  immediately  determined  on  by  the  Court ;  unless  Avhere  the 
Court  may  entertain  a  doubt  as  to  the  law  on  the  point :  if  so,  the  cause 
w^ill  be  suspended,  giving  the  defendant  leave  to  plead  his  exceptions 
specially,  together  wdth  any  other  matter  which  he  intends  to  rely  on  iu 
his  defense.  The  exceptions  thus  pleaded  shall  be  argued  at  a  subse- 
Cjuent  term ;  and  if  not  sustained,  the  plaintiff  shall  have  his  election  to 
try  then  or  to  continue  without  a  showing. 

As  to  arrest  of  judgment :  see  §35S7  et  seq.,  and  ^4629. 
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XII.— EXECUTORS  AND  ADMINISTRATORS. 

Ri'i.E  29.  Answers  of,  etc.,  must  be  sivorn  to.  An  executor  or  admiii- 
i>trator  shall  not  be  permitted,  in  answer,  to  deny  any  deed,  bond,  bill, 
note,  or  other  written  instrument  of  his  testator  or  intestate,  being  the 
foundation  of  the  plaintiff's  action,  without  an  oath  or  affirmation 
indoi-sed  on  such  plea  or  answer,  that  he  has  reason  to  believe,  and  does 
verily  believe,  that  such  plea  or  answer  is  true. 

See  23454  and  34  Ga.,  435. 

XIII.— ILLEGALITY. 

KuLE  30.  Affidavity  etc.  When  an  affidavit  of  illegality  is  made,  an 
account  of  ])artial  payment  made  on  the  execution,  the  defendant,  at  the 
time  of  making  such  affidavit,  must  pay  up  the  amount  he  admits  to  be 
due,  or  the  sheriff  shall  proceed  to  raise  that  amount  and  accept  the 
affidavit  for  the  balance. 

Rule  31.  Xo  second  affidavit.  No  second  affidavit  of  illegality  shall 
be  received  by  any  sheriff  or  other  officer. 

See  2  Kelly,  367. 

XIV.— INTERROGATORIES. 

Rule  32.  Form.  The  following  shall  be  the  form  of  a  commission 
to  take  testimony  by  interrogatories: 

Georgl\,  \      By  his  Honor  ,  one  of  the  Judges  of  the  ...... 

County,  j  Court,  for  the  county  and  State  aforesaid  : 

To   ,  Esquires,  greeting: 

Whereas,  There  is  a  certain  matter  of  controversy  now  d,epending  in 

the  Court  for  said  county,  between  ;   and  whereas,  

is  a  material  witness  in  said  suit,  and  cannot  attend  our  said  Court  in 
person,  without  manifest  inconvenience: 

Now,  know  ye,  that  we,  reposing  special  trust  and  confidence  in  your 
prudence  and  fidelity,  have  appointed  you ;  and  you,  or  any  two  or  more 

of  you,  are  hereby  authorized  and  required  to  cause  the  said 

personally  to  come  before  you,  and  after  being  duly  sworn,  to  examine 
..  . concerning  the  said  suit,  agreeably  to  the  interrogatories  here- 
unto annexed ;  and  the  answers  to  the  same  being  plainly  and  distinctly 
written,  you  are  to  send  the  same,  closed  up  under  your  hands  and  seals, 

to  our  said  Court,  to  be  held  on  the   day   in   next,  together 

with  this  writ. 

Witness,  the  honorable ,  one  of  the  Judges  of  said  Court, 

this  day  of  

Rule  33.  Witnesses^  names.  The  names  of  thi3  witnesses  intended  to 
be  examined  by  commission  shall  be  distinctly  specified  in  the  notice 
served  upon  the  adverse  party,  preparatory  to  issuing  the  commission. 

See  19  Ga.,  509;  26Ga.,  183. 

Rule  34.  Time  allovml  for  return.  The  time  to  be  allowed  for  the 
return  of  commissions  from  any  part  of  the  United  States  of  North 
America,  if  less  than  one  hundred  miles  distant  from  the  place  of  trial, 
shall  be  twenty  days;  if  a  greater  distance,  and  less  than  five  hundred 
miles,  forty  days;  if  a  greater  distance,  sixty  days;  to  any  part  of  the 
West  Indies  or  South  America,  eighty  days;  or  to  any  part  of  Europe, 
on^  hundred  and  twenty  days,  unless,  in  the  discretion  of  the  Court,  a 
longer  time  shall  be  allowed. 
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fVirrtrnon   ]»w   rijl***!. 


KuFiE  35.  Orm/m/lm/tuH  n()tre(pil(tr.  Tn  r;ji,soH  of  <;orn missions  n'tiiriK-<I 
not  execut(i(l  or  diroc^Uid  acc^ordin^  to  riih;,  cjitlicr  parly  in  tho  cjium;  hIiuII, 
upon  five  days'  noti(!(3  to  tlio  adverse  party,  or  fiis  attornf;y,  })e  permitted 
to  return  the  eom mission  and  its  eont(jnts,  (exr;(![)t  the  answers  of  the 
Avitness,  which  shall  remain  in  the  elerk^s  olllee,)  to  th(.'  eomniissioners,  to 
be  properly  executed  and  directed. 

KuLE  36.  C Qm^whmmH  hy  mcdl.  When  commissions  are  rotunied  hv 
mail,  to  entitle  the  party  to  op(;n  the  same,  the  i)ostmjAster,  liis  dejiuty,  or 
assistant,  must  indorse  upon  the  back:  "I  certify  that  T  rer-eived  thi-; 
package  from  A  B,  one  of  the  commissioners."  The  usual  abbreviations 
of  initials  of  christian  names  of  the  commissioners,  witnesses,  attorneys, 
clerks,  magistrates,  and  postmasters,  shall  be  sufficient. 

See  23  Ga.,  17. 

Rule  37.  Leading  questions.  No  exception  to  a  written  interroga- 
tory, on  the  ground  that  it  is  a  leading  question,  shall  prevail,  unless  it  l^e 
filed  with  the  interrogatories  before  the  issuing  the  commission. 

See  44  Ga.,  236. 

XV.— JUDGMENT. 

Rule  38.  Form.  The  following  form  of  judgment  shall  be  used  in 
all  civil  cases  founded  on  contract,  where  an  issuable  defense  is  not  filed 
on  oath: 

A  B  ^;5.  C  D. 

There  being  no  issuable  defense  filed  on  oath  in  this  case,  judgment  is 
rendered  by  the  Court  for  the  plaintiff  against  defendant  for  dol- 
lars and  cents  as  principal,  ......  dollars  and  cents  as  interest, 

and  dollars  cents  for  costs  of  suit. 

This  day  of ,  18... 

E  D,  Judge  S.  C,  Circii If. 

See  notes  to  g3457. 

Rule  39.  Judgment  for  plaintiff'.  In  all  suits  upon  promissory  notes 
and  other  obligations  in  writing,  and  in  all  suits  upon  accounts  where 
there  has  been  personal  service,  and  an  issuable  defense  is  not  filed  on 
oath,  the  Court  shall  render  judgment  for  the  plaintiff;  and  in  all  suits 
upon  open  accounts,  where  there  has  not  been  personal  service,  and  in 
w^hich  there  is  no  issuable  defense  filed  under  oath,  the  plaintiff  shall  be 
required  to  establish  his  claim  prima  facie. 

See  notes  to  g3457. 

XVI.— JUSTICES  OF  THE  PEACE. 

Rule  40.  Must  return  papers  to  Superior  Court,  irhcn.  The  Justices 
of  the  Peace,  and  other  committing  magistrates,  shall  rerurn  all  examina- 
tions and  recognizances  by  them  taken,  or  other  papers  that  may  be  nec- 
essary to  be  acted  upon  by  the  Superior  Courts  of  their  respective  coun- 
ties, on  or  before  the  first  day  of  the  term  of  each  Court,  except  in  the 
counties  of  Richmond  and  Chatham,  where  they  shall  make  said  return 
ten  days  before  said  Courts,  if  taken  that  length  of  time  before  the  sir- 
ting  of  the  Court. 

XYIL— JURIES. 

Rule  41.  Time  for  striking.  In  striking  juries,  not  more  than  one 
minute  shall  be  allowed  either  party  for  each  strike. 


950  ArrEXDIX. — EuLES  of  the  Supeeior  Couets. 


V)orQmon  law  rules. 

XVIIL— LOST  PAPERS. 

Hl'LE  42.  When  sccondarif  cvidoicc  mhnitfed.  Whenever  a  party 
Avl?«hes  to  introduce  the  copy  of  a  deed  or  other  instrument,  between  the 
parties  litigant,  in  evidence,  the  oath  of  the  party  stating  his  belief  of 
the  loss  or  destruction  of  the  original,  and  that  it  is  not  in  his  possession, 
power  or  custody,  shall  be  a  sufficient  foundation  for  the  introduction  of 
such  sccondaiy  evidence. 

S«e  notes  to  sections  2701,  2712,  2713,  3820. 

Rule  43.  Grants.  Whenever  a  party  wishes  to  introduce  the  copy 
of  a  grant  in  evidence,  the  oath  of  the  party,  stating  that  the  original  is 
not  in  his  power  or  possession,  and  that  he  knows  not  where  it  is,  shall 
be  sufficient  foundation  for  the  introduction  of  such  copy. 

See  U  Gil.,  2-52 ;  26  Ga.,  63S  ;  27  Ga.  58. 

XIX.— MOTIONS. 

EuLE  44.  Jlotions  to  be  insisted  on  at  once.  All  grounds  of  motion 
for  non-suit  in  arrest  of  judgment,  for  continuance,  all  objections  to  tes- 
timony, and  all  exceptions  to  declarations,  must  be  urged  and  insisted 
upon  at  once.  And  after  a  decision  upon  one  or  more  grounds,  no  others 
afterwards  urged  will  be  heard  by  the  Court. 

EuLE  45.  Who  shall  open  and  conclude.  On  all  rules  to  show  cause, 
aud  other  motions,  the  party  moving  shall  open  and  conclude;  and  on 
all  special  matters  springing  out  of  a  cause  at  issue,  the  actor  or  party 
submitting  a  point  to  the  Court  shall  in  like  manner  begin  and  close. 

Or  .ler  of  argument :  See  General  Note  on  p.  557. 

EuLE  46.  In  writing.  Every  motion  for  any  rule  or  order  sliall  be 
submitted  to  the  Court  in  writing,  by  the  counsel  who  makes  it,  and  if 
granted  by  the  Court,  shall  be  delivered  to  the  clerk. 

XX.— NOTICE. 

EuLE  47.  What  sufficient.  It  shall  be  deemed  a  sufficient  compliance 
with  the  notice,  given  under  section  3509  of  the  Code,  (whether  served 
heretofore  or  hereafter,)  if  the  party  notified  being  a  resident  of  any  other 
county  of  the  State,  or  temporarily  absent  from  the  county  of  his  residence, 
than  that  wherein  the  case  is  pending,  shall  make  an  affidavit  in  writing, 
before  some  judicial  officer  of  the  State,  that  the  books  or  papers  required 
and  not  produced  are  not,  nor  have  been,  in  his  possession,  power  or  con- 
trol, since  the  service  of  such  notice.  When  the  party  notified  I'esides  in 
the  county,  he  may  make  the  affidavit  in  open  Court,  and  it  shall  be  held 
a  sufficient  compliance  with  the  notice. 

EuLE  48.  In  vjriting.  All  notices  required  to  be  given  to  any  officer 
of  the  Court,  must  be  in  v/riting. 

XXL— NEW  TRIALS. 

Et:i.e  49.  Brief  of  testimony.  In  every  a])plication  for  a  new  trial,  a 
])rief  of  the  testimony  in  the  cause  shall  be  filed  by  the  party  applying 
for  such  new  trial,  under  the  revision  and  ap])roval  of  the  Court.  If, 
pending  the  motion,  the  presiding  Judge  shall  die,  or  a  vacancy  other- 
wise 0CCU1-,  then  his  successor  shall  hear  and  determine  the  motion  fronn 
the  best  evidence  at  his  command. 

See  note  on  thia  Rule  on  page  6-51. 
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XXIL— PJtOCIilOlN  AMI. 

liuLE  50.  Bond  to  he  (jivan.  No  'procJudn  mai  ^\\\i\\  Ix*  {)<'rniiLt<,-<l  to 
institute  any  personal  a(;tion,  in  the  iiariK;  and  IxJialf  of  an  infimt,  until 
such  proc/^em  ami  shall  have  entered  into  sullici(;nt  hond  to  the  (jrovernor 
of  the  State^  for  the  use  of  tlie  infant  and  lils  represc^ntalives,  eonditIone<l 
well  and  faithfully  to  ae(;ount  of  and  eoiHiCj-nin;^  his  said  trn.-t,  whif-li 
bond  may  be  sued  by  order  of  tlie  Court  in  the  name  of  th(;  (iovernor, 
and  for  the  use  of  such  infant;  and  such  bond  shall  be  fih'd  in  the  office 
of  the  clerk  of  the  Court  in  which  the  suit  may  be  commenced. 

See  Equity  Rule  No.  6 ;  see,  also,  section  3203. 

XXIIL— RECOGNIZANCES. 

Rule  51.  Clerh  must  Jceep  book  for.  All  recognizancos  t;.'kon  by  the 
clerk  for  the  apj^earance  of  either  parties  or  witnesses  shall  be  writtc.-n  in 
a  book  for  that  purpose,  separate  and  distinct  from  the  minutes,  to  which 
he  shall  affix  an  alphabetical  index. 

XXIV.— SHERIFFS. 

Rule  52.  No  levy  or  service,  etc.  When  a  criminal  or  civil  process 
shall  have  been  delivered  to  the  sheriff,  or  his  deputy,  if  no  levy  or  ser- 
vice has  been  made  in  conformity  with  the  exigency  thereof,  he  shall 
state  specially  in  his  return  the  cause  why  such  levy  or  service  has  not 
been  made.  If  property  which  hath  been  levied  on  remain  unsold,  it 
shall  be  his  duty  to  state  the  cause  of  its  so  remaining  unsold,  and  to  give 
a  particular  description  of  the  same. 

See  section  3919  et  eeq. 

Rule  53.  Returns.  The  sheriff  shall  make  a  return  to  the  clerk  of 
the  Court  at  the  opening  thereof,  of  the  names  of  the  coroner  and  con- 
stables of  the  county,  four  of  which  constables  the  sheriff  shall  notif}'  to 
attend  each  term,  until  the  whole  shall  have  served  in  turn ;  and  the 
sheriff  shall  be  bound  always  to  have  at  least  four  staves  for  the  constable^. 

Rule  54.  Docket.  The  sheriff  of  each  county  shall  keep  a  bench- 
w^arrant  docket,  on  which  he  shall  enter  all  bench  warrants  delivered  to 
him,  and  the  time  when  executed,  if  executed,  the  time  when  they  may 
be  delivered  to  him,  and  if  not,  the  reason  why  they  were  not  executed. 

XXV.— SURVEYS. 

Rule  55.  Copies  of  resurveys.  County  surveyors  are  required  to 
deliver  copies  of  resurveys  by  them  made,  to  each  of  the  parties  concerned, 
upon  their  application,  and  at  their  own  proper  costs,  Avithin  ten  days 
after  such  application  is  made;  and  the  surveyor  executing  a  survey  shall 
be  bound  to  attend  Court  to  prove  the  same;  and  shall  be  allowed  the 
per  diem  pay  of  a  witness  attending  upon  subpoena. 

Rule  56.  Scale  of  plats.  Surveys  of  lands  in  any  quant:«ty  of  two 
hundred  acres,  or  less,  shall  be  laid  down  by  a  scale  of  ten  chains  to  the 
inch ;  and  ovfer  that  quantity,  by  a  scale  of  twenty  chains  to  an  inch. 

Rule  57.  Ten  days'  notice.  No  survey  shall  be  received  in  evidence, 
unless  it  appears  that  at  least  ten  days'  notice  of  the  time  of  commencing 
such  survey  was  given  to  the  opposite  party  by  the  one  who  offers  it  in 
evidence.  Either  party  to  an  action  may  have  a  survey  made^  without 
an  order  of  Court,  upon  giving  the  required  notice. 

Rule  58.  Contents  of  plat.     Every  surveyor  shall  represent  on  his 
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plat,  as  iToarly  a;^  ho  can,  the  clifferent  enclosures  of  the  parties,  and  the 
extent  or  boundaries  within  which  each  party  may  have  exercised  acts  of 
ownership. 

Rule  59.  Ohjccfions  to  survei/.  After  a  cause  has  gone  to  a  jury  and 
evidence  been  heard  in  it,  neither  ])arty  sliall  be  allowed  to  make  objec- 
tion to  the  survey  executed,  provided  that  proper  notice  shall  have  been 


given. 


Gknkral  Note.— As  to  surveys:  Sec  21  ,Ga.,  113;  2S  Ga.  465. 

XXVI.— WITNESSES. 

Rule.  '60.  How  examined.  Witnesses  shall  first  be  examined  by  the 
jiarty  introducing  them,  then  cross-examined  by  the  adverse  party;  fur- 
ther examination  shall  not  be  had  but  by  leave  of  the  Court  first  obtained, 
and  then  only  upon  the  declaration  of  the  attorney  or  witness,  that  a  mate- 
rial tact  has  not  been  stated,  to  which  all  further  inquiries  shall  be  directed  ; 
and  in  all  cases  in  which  more  than  one  attorney  is  retained  on  either 
side,  the  examination  and  cross-examination  shall  be  conducted  by  one  of 
the  counsel  only ;  and  at  the  opening  of  the  case  both  parties  shall  state 
to  the  Court  to  which  attorney  the  examination  and  cross-examination  of 
witnesses  is  confined. 

See  General  Note  on  p.  681. 


RULES  IN  EQUITY. 

Rule  1.  Bills.  When  either  party  in  a  suit  at  law  shall  be  desirous 
of  obtaining  the  interposition  of  the  Court,  in  the  exercise  of  its  equitable 
jurisdiction  in  the  prosecution  or  defense  of  said  suit,  the  application 
therefor  shall  be  by  bill,  which  may  be  sanctioned  by  the  Judge  upon 
such  terms  as  shall  seem  just  and  reasonable.  And  no  bill  to  enjoin  an 
action  at  law  shall  be  sanctioned  by  the  Judge,  unless  the  same  shall  be 
presented  in  time  to  be  made  returna])le  to  the  regular  trial  term  of  the 
case  next  after  the  sanction  of  the  bill,  unless  good  cause  to  the  contrary, 
to  be  judged  of  by  the  Chancellor,  shall  be  shown  in  the  application  for 
the  l)ill,  and  be  sworn  to  by  the  party. 

Rule  2.  Oath.  The  oath  or  affirmation  of  a  defendant  to  his  or  her 
answer  shal  1  be :  "  You,  A  B,  do  swear,  or  affirm,  (as  the  case  may  be,) 
that  what  is  contained  in  your  answer,  as  far  as  concerns  your  own  act 
and  deed,  is  true  of  your  own  knowledge,  and  that  what  relates  to  the  act 
or  deed  of  any  other  persons,  you  believe  to  be  true.^' 

Rule  3.  What  service  sufficient.  After  appearance  by  the  party 
defendant  to  any  bill  in  equity,  by  any  solicitor  of  this  Court,  the  ser- 
vice of  any  subj)rjena  to  make  better  ansAver,  or  any  rule  or  order  of  the 
Court  on  such  defendant  or  solicitor,  shall  be  sufficient.  Service  upon 
complainant,  or  his  solicitor,  shall,  in  like  manner,  be  deemed  sufficient 
servdce. 

Rule  4.  Copies  of  exhibits.  Copies  of  all  exhibits  shall  be  filed  with 
the  bill  or  answer,  and  no  exhibits  shall  be  admitted,  unless  by  order  of 
the  Court,  for  some  special  or  good  cause  shown.  The  production  of  the 
original,  if  not  admitted  by  the  answer,  may  be  required  on  the  hearing; 
and  upon  application  to  the  Court,  or  to  the  Judge  in  vacation,  and  cause 
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sliowii,  tlio  orlgin.'il  of  nny  oxhibit  will  In*  or^QrcA  to  ])(t  clcposited  in  the 
clerk's  office,  for  the  inHpeotion  of  the  adverse  jarty. 

Soo  8  Ga.,  43;  12  Ga.,  417 ;  13  Ga.,  24 ;  16  Ga.,  07 ;  18  Ga.,  402 ;  39  Ga.,  574  ;  43  (in..  Hi. 

Rule  5.  Auditors'  reports.  WIk^h  jiudltors  liave  mii<\<t  ii)>  their 
report,  the  same  shall  be  rciturned  into  the  eh;rk's  oHiee  without  dehiv, 
and  shall  remain  open  to  tlie  inspeetion  of  both  f)arti(,'S. 

Rule  6.  Bond  of  prochein  ami  The  rule  at  (common  law,  whi^h 
requires  a  prochein  ami  of  an  infant  to  give  bond  to  account,  etc.,  shall 
also  be  observed  in  equity. 

See  Rule  50. 

General  Note  on  Appendix  IV.— Decisions  rolatinf?  to  thoold  RulcMof  Court  will  be  fouri'l 
in  various  parts  of  the  Code  wliere  they  are  cited;  Sec  notes  to  section.-i  201  and  32}'i. 

The  new  Rules  above  given  are  cited  under  the  various  sections  of  the  Code  to  which  they 
relate,  with  references  to  the  decisions  bearing  upon  them. 


RULES  OF  THE  SUPREME  COURT: 


L— ATTORNEYS. 

Rule  1.  Hoiu  admitted  to  practice  in  this  Court.  All  attorneys  who 
have  been  admitted  to  practice  in  the  Superior  Courts  of  this  State,  may 
be  admitted  to  practice  in  the  Supreme  Court,  on  application ;  provided, 
they  exhibit  to  the  Court  satisfactory  proof  of  good  private  and  profes- 
sional character,  and  pay  to  the  clerk  of  the  Supreme  Court  the  usual 
fee  of  five  dollars,  who  shall  issue  to  each  applicant  a  license,  under  the 
seal  of  the  Court,  upon  each  applicant  taking  and  subscribing  the  fol- 
lowing oath :  ^'  I  do  solemnly  swear  {or  affirm,  as  the  case  may  be,)  that  I 
will  demean  myself,  as  attorney  or  counsellor  of  this  Court,  uprightly  and 
according  to  law  ;  and  that  I  ivill  support  the  Constitution  of  the  State  of 
Georgia  and  the  Constitution  of  the  United  States.     So  help  me  God."' 

Rule  2.  Recommendations.  The  written  recommendation  of  any  one 
or  more  respectable  members  of  the  bar,  certifying  to  the  good  private 
and  professional  character  of  an  ap^^licant  for  admission,  shall  be  suthcient 
evidence  of  character,  and  will  in  all  cases  be  required. 

Rule  3.  Attorneys  fi^om  other  States.  Any  attorney  from  other  States 
or  Territories  shall,  on  taking  the  usual  oath,  be  admitted  to  plead  and 
practice  in  this  Court,  who  produces  satisfactory  proof  that  he  has  been 
regularly  licensed  in  the  highest  judicial  tribunal  of  such  State  or  Terri- 
tory, and  is  at  the  date  of  his  application  a  practicing  attorney  of  the 
same. 

Rule  4.  Agreements  to  he  in  loriting.  No  agreement  or  admission 
between  the  parties,  or  their  attorneys,  shall  be  binding,  unless  the  evi- 
dence thereof  shall  be  in  writing,  subscribed  by  the  party,  or  his  attor- 
ney, against  whom  the  same  shall  be  alleged. 

Rule  5.  Limit  of  argument.  The  counsel  of  neither  party  shall, 
without  special  leave  of  the  Court,  (obtained  before  the  argument  is 

*For  notes  on  these  Rules,  see  page  777  of  this  Code. 
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opened,')  oeeupv  more  tlian  two  hours  in  the  whole  discussion  of  the 
eau<e.  But  the  time  consumed  in  readino;  the  record,  ^vithout  comment, 
shall  not  be  computed  ag-ainst  counsel  for  plaintitf  in  error. 

Rule  6.  Xumbcr  of  counsel,  dc.  Only  two  counsel  shall  be  permitted 
to  arii'ue  for  eacli  party,  plaintiff  and  defendant,  in  a  cause  ;  and  the  counsel 
for  the  plaintilf  in  error  shall  begin  and  conclude,  reading  all  tlie  author- 
ities upon  which  he  expects  to  rely  in  his  opening  argument ;  and  in  all 
special  matters  springing  out  of  a  cause  at  issue,  or  otherwise,  the  actor 
or  ]\\vty  submitting  a  point  to  the  Court  shall  begin  and  conclude. 

Ri^LE  7,  Personal  rancvl's.  No  attorney,  while  arguing  a  case  before 
the  Court,  shall  make  any  personal  remarks  discourteous  to,  or  in  dis- 
paragement of,  opposing  counsel,  or  of  the  Judge,  whose  decision  is  the 
sulij ect  of  reyiew.  Counsel  in  the  argument  of  their  cases  are  entitled 
to  all  the  latitude  which  is  necessary  to  a  full  and  fair  discussion  of  the 
points  made  by  the  record,  and  the  legal  or  constitutional  questions 
inyolyed,  but  they  shall  not  indulge  in  denunciation  of  any  branch  of 
•  ^  any  goyernment,  under  which  we  liye,  or  in  remarks  calling  in  question 

the  honesty  or  integrity  of  any  co-ordinate  department  of  the  Govern- 
ment ;  and  no  such  remarks  will,  at  any  time,  be  tolerated  by  the  Court, 
unless  the  official  whose  motives  are  impugned  is  on  trial,  or  in  some 
way  a  party  to  the  record,  and  his  official  conduct  is  the  proper  subject 
of  investigation  and  adjudication. 

II.— BILLS  OF  EXCEPTIONS. 

KuLE  8.  What  must  specify.  In  all  cases  brought  before  this  Court, 
the  bill  of  exceptions  must  distinctly  specify  the  points  of  .error  in  th,e 
judo^ment  of  the  Court  below,  upon  which  the  plaintiff  in  error  expects 
to  rely  on  the  hearing. 

Rule  9.  All  the  papers  must  he  filed.  No  cause  shall  be  heard  until 
the  ))ill  of  exceptions  and  a  complete  record  containing,  with  the  bill  of 
exceptions,  without  references  aliunde,  all  the  papers,  exhibits,  deposi- 
tions and  other  proceedings  which  are  necessary  to  a  hearing  in  this  Court 
shall  have  been  filed ;  and  all  objections  to  the  completeness  of  the  record 
shall  be  made  in  writing  and  verified  as  provided  by  the  Code,  on  or 
before  the  calling  of  the  case  on  the  docket  for  a  hearing;  and  in  all  cases 
where  such  exceptions  are  filed  and  allowed  by  the  Court,  the  cause  shall 
l^e  considered  as  returned  to  the  next  succeeding  term,  and  the  Court 
shall,  on  motion,  award  a  writ  of  certiorari^  directed  to  the  Court  below, 
for  the  purpose  of  causing  to  be  sent  up  the  entire  record,  which  writ 
shall  be  served  by  the  party,  or  his  attorney,  moving  the  same,  and  shall 
l^e  returned  to  the  next  term  after  it  is  awarded :  Provided,  that  nothing 
herein  contained  shall  prevent  this  Court  from  awarding  a  process  for 
contempt  against  any  officer,  in  any  case,  where  he  may  be  considered  as 
in  default. 

Rulp:  10.  Briefs  of  teMimony.  A  brief  of  the  oral  and  a  copy  of  the 
written  testimony  in  the  case  shall  be  incorporated  in  the  bill  of  excep- 
tions, or  be  attached  thereto,  as  an  exhibit,  when  presented  to  the  Judge 
for  his  certificate — in  which  latter  case,  it  shall  be  identified,  as  true,  by 
the  signature  of  the  Judge  thereupon. 

Rule  11.  Duty  of  clerk  of  Superior  Court.  Every  clerk  of  the  Supe- 
rior Court  with  whom  a  bill  of  exceptions  may  be  filed  shall  transmit  the 
«ame,  with  a  complete  transcript  of  the  record  in  the  case,  to  the  clerk  of 


ArPENDIX.— Tliii.Ks  OF  'liiK  Si;j'KKMK  C()i:iLT.  U^jrj 

KulcH  of  t,h(;  Huff'';"!"  C'ourL 


this  Court,  at  Uic  swit  of  govcrniMont,  by  mail  or  oxpr(;.ss,  on  or  Ix'fore 
th(3  (lay  8iiC(;(3C(ling  tlio  last  day  allowed  Iiirri  by  law  to  make  tli(;  traiH- 
(;ript.  Ill  no  case  shall  the  clerk  of  tlu^  Sijj)erior  (Jourt  deliver  the  orig- 
inal bill  of  exceptions  and  transcript  of  the  record  to  either  party,  or 
to  counsel  of  either  party ;  l)ut  Ik;  shall  send  the  sainf;  to  the  clerk  of 
this  Court,  as  herein  directcid;  and  in  (jvary  cjise  1h;  shall  take  a  ny;eij)t 
from  the  postmaster  or  express  agent,  and  transmit  a  copy  thcn,'of  to  ilia 
clerk  of  this  Court;  and  counsel  for  plaintiffs  in  error  shall  be  bound  to 
the  clerks  of  the  Superior  Courts,  for  the  cost  of  transmitting  papers,  a.s 
lierein  directed. 

III.— BRIEFS. 

KuLE  12.  Briefs  of  argumenUj  etc.  On  or  before  the  calling  of  a  clause 
on  the  docket,  for  a  hearing,  the  counsel  for  the  ])laintiff  In  (,'rrr)r  shall 
furnish  to  each  of  the  Judges  and  the  reporter,  a  printed  or  plainly  writ- 
ten brief  of  the  points  intended  to  be  made  in  the  argument,  with  the 
authorities  relied  on;  and,  also,  to  each  of  the  Judges,  a  printed,  or 
plainly  written  abstract  of  all  the  facts  of  the  case,  necessary  to  a  full 
understanding  of  the  questions  in  the  cause,  as  said  facts  appear  from  the 
bill  of  exceptions  under  the  certificate  of  the  Judge,  or  from  the  record — 
this  abstract  to  include,  when  necessary  to  a  full  understanding  of  the 
points,  an  abstract  of  the  declaration,  bill,  pleas,  answers,  motion  for 
new  trial,  brief  of  evidence,  bill  of  exceptions,  or  other  record,  and  to  l3e 
consistent  with  the  same,  the  certificate  of  the  Judge.  It  shall  also  be  the 
duty  of  the  counsel  of  the  plaintiff  in  error  to  furnish  one  copy  of  this 
abstract  to  the  counsel  for  the  defendant  in  error,  at  least  forty-eight 
hours  before  the  calling  of  the  cause,  and  the  cause  will  be  argued  upon 
the  reading  of  this  abstract  without  the  formal  reading  of  the  record;  the 
Court  itself  undertaking  to  examine  the  record  in  its  consultations,  when 
im]}ortant :  Provided,  that  if  the  defendant  in  error  shall  not  be  satisfied 
with  said  abstract,  lie  shall  have  the  right,  at  the  calling  of  the  cause,  and 
at  the  opening  of  the  argument  of  the  plaiutiiF,  to  furnish  to  each  of  the 
Judges  and  to  the  plaintiff^s  counsel,  either  an  abstract  of  his  own  in 
writing,  or  such  correction  of  the  plain  tiff  ^s  abstract  as  shall,  in  his  judg- 
ment, be  consistent  with  the  record  and  certificate  of  the  Judge.  Any 
failure  of  counsel  to  comply  in  good  faith  with  this  rule,  made,  as  it  is, 
for  the  mutual  aid  of  the  Court  and  the  parties,  will  be  treated  by  the 
Court  as  an  obstruction  to  the  progress  of  business,  and  will,  in  each  case, 
be  dealt  with  as  the  circumstances  may  require.  \ 

This  Rule  was  altered  from  the  old  Rule,  so  as  to  read  as  above,  by  the  Supreme  Court,  June 
17th,  1873. 

Rule  13.  Statement  of  'points  to  he  made.  The  counsel  for  the  defend- 
ant in  error,  before  commencing  his  argument,  shall  hand  to  each  of  the 
Judges  and  the  reporter  a  statement  of  the  points  he  intends  to  submit, 
and  a  list  of  the  authorities  up>on  which  he  relies. 

Rule  14.  After  decision.  No  argument  or  brief  of  counsel  shall  be 
received  by  the  reporter  after  the  decision  of  the  Court  has  been  deliv- 
ered. 

Rule  15.  Clerk  to  read  brief  ivhen.  When  a  brief  is  filed  by  counsel 
for  either  party,  and  no  other  appearance  is  made  for  that  party,  the 
clerk,  if  required,  will  read  it  in  open  Court. 
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EuT.E  !(?.  Atforuc}/  hound  for  costs.  The  attorney  wlio  makes  out  and 
tenders  the  bill  of  exeeptions  shall  sig-n  his  name  to  the  same,  and  shall, 
with  the  eounsel  representing  the  ease  before  this  Court,  (whose  name 
shall,  in  all  eases,  be  marked  on  the  doeket,)  be  bound  for  eosts. 

l\rLK  17.  When  Ju(J(/))ic)it  is  rci'crscd — costs.  Upon  the  reversal  of 
any  judgment,  order  or  deeree  of  the  Superior  Courts,  the  party  in  whose 
favor  the  reversal  is  had  shall  be  entitled  to  eolleet  in  the  Court  below  all 
costs  which  have  accrued  in  the  cause. 

Kule  18.  Attachments  fo?^  costs.  Upon  the  clerk  of  this  Court  pro- 
ducing satisfactory  evidence,  by  affidavit  or  the  acknowledgment  of  the 
parties,  their  sureties  or  attorneys,  of  having  served  a  copy  of  the  bill  of 
costs  due  by  them  in  this  Court  on  such  parties,  sureties,  or  attorneys,  an 
attachment  may  issue  against  such  parties,  sureties  and  attorneys,  to  com- 
pel payment  of  costs ;  and  wdien  there  is  no  appearance  for  plaintiff  in 
error,  and  the  c^ase  is  disposed  of,  and  the  cost  is  not  paid,  on  motion  of 
the  clerk,  an  attachment  shall  issue  instanter  against  the  attorney  signing 
the  bill  of  exceptions  for  the  same. 

v.— DOCKET. 

Rule  19.  Cases — lioio  entered.  All  cases  returned  to  this  Court  shall 
be  entered  on  the  bench  docket  and  numbered,  on  or  before  the  Court 
meets  on  the  first  day  of  the  term  to  which  they  are  respectively  returned, 
and  the  cases  first  received  by  the  clerk  shall  be  first  entered. 

Rule  20.  Clerk  to  furnish  transcript.  The  clerk  shall  furnish  a 
transcript  of  the  bench  docket  for  the  use  of  the  bar ;  and  the  bench 
docket  shall  not  be  subject  to  inspection  during  the  sessions  'of  the  Court. 

Rule  21.  Cases — hoio  tried.  All  cases  entered  on  the  bench  docket 
shall  be  called  and  tried  in  the  order  in  which  they  are  there  entered.  It 
shall,  however,  be  competent  for  the  Court,  upon  special  cause  shown,  to 
set  down  a  case  for  hearing  out  of  its  regular  order. 

Rule  22.  No  appearance.  When  cases  are  called  for  a  hearing,  and 
there  is  no  appearance  by  the  plaintiff  in  error,  the  defendant  may  have 
the  plaintiff'  called,  and  move  the  Court  to  dismiss  the  writ,  or  he  may 
open  tlie  record  and  pray  for  an  affirmance  of  the  judgment;  and  in  case 
the  writ  is  dismissed,  or  the  judgment  affirmed,  the  plaintiff  in  error 
shall  pay  the  cost ;  and  should  the  defendant  fail  to  appear,  then  the 
plaintiff  shall  be  entitled  to  have  him  called,  and  open  the  record  and 
pray  for  a  reversal  of  the  judgment. 

VL— MOTIONS. 

Rule  23.  Submitted  in  icriting.  Every  motion  for  any  ride,  order  or 
judgment,  shall  be  submitted  to  the  Court  in  writing  by  the  counsel,  who 
makes  it,  and  if  granted,  shall  be  handed  to  the  clerk. 

VIL— OFFICE  PAPERS. 

♦  .  Rule  24.  Not  to  he  taken  vnthout  leave  of  Court.  No  paper  belonging 

to  the  clerk^s  office  shall  be  taken  therefrom  without  leave  of  the  Court, 
and  when  such  leave  is  granted,  the  party  receiving  papers  shall  receipt 
to  the  clerk  for  the  same. 

Rule  25.  Opinion  of  the  Judges.  All  opinions  delivered  by  the  Judges 
of  this  Court  shall,  immediately  upon  the  delivery  thereof^  be  handed  to 
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tlio  clerk,  whose  duty  it  whall  be  to  record  tlic  H'dinc,  and  tin;!!  to  deliver 
the  orljjjinals  to  tlie  n^porter,  who  sluill  n;tiirn  the  .sjurjc  to  i\\(t  c]<rk,  to  Ihj 
filed  for  i)re,servation,  aH  soon  as  the  vohnne  of  reports  for  the  term  at 
which  tlmy  are  delivered  shall  be  [)ublished. 

Ylir.— PARTIES. 

Rule  26.  Ilepi^esentatlvcs  of  deceased  partus  wmj  corae  in.  When- 
ever, pending  a  cause  in  this  Court,  either  party  shjill  die,  the  pro|)(r 
representatives  of  such  party  may  vohmtarily  come  in  and  be  arlmitted 
as  parties  to  the  suit,  upon  motion;  and  thennipon  the  cause  shall  be 
heard  and  determined  as  in  other  cases;  and  if,  on  or  })efore  the  first  terra 
succeeding  the  decease  of  the  party  dying,  there  shall  be  no  r(;])resenta- 
tion  of  his  estate,  or  if  represented,  parties  shall  not  be  thus  voluntarily 
made,  then,  and  in  either  of  said  events,  the  other  party  may  at  that  term 
suggest  the  death  on  the  record,  and  thereu])on,  on  motion,  obtain  an 
order  that,  unless  such  representation  be  had,  and  parties  made  voluntarily 
as  hereinbefore  authorized,  on  or  before  the  case  is  called  on  the  docket 
at  the  term  then  next  succeeding,  the  party  moving  such  order,  if  defend- 
ant, shall  be  entitled  to  have  the  writ  of  error  dismissed,  and  if  the 
plaintiff,  he  shall  be  entitled  to  open  the  record,  and  proceed  to  a  hearing  : 
Provided,  that  a  copy  of  every  such  order  shall  be  published  in  one  of 
the  gazettes  at  the  seat  of  government,  three  successive  weeks,  at  least 
sixtv  davs  before  the  said  last  named  term  of  the  Court,  or  served  on  the 
adverse  party  thirty  days  before  the  first  day  of  said  term. 

IX.— REMITTER. 

Rule  27.  Clerh  to  make  out  remitter.  The  remitter  containing^  the 
decision  of  the  Court,  and  any  direction  awarded  in  the  case  shall  be 
made  out  and  signed  by  the  clerk,  under  the  seal  of  the  Court,  with  the 
bill  of  cost  annexed  thereto,  and  delivered  to  the  party,  or  his  attorney, 
in  whose  favor  the  decision  shall  be  made,  by  whom  it  shall  be  transmit- 
ted to  the  Court  below. 

X.— RULES   OF  COURT. 

Rule  28.  Clerh  to  produce.  The  clerk  of  this  Court  shall,  on  pain  of 
being  in  contempt,  produce,  on  the  call  of  the  Court,  a  copy  of  the  rules 
of  this  Court. 

XL— MANDAMUS. 

Rule  29.  Airplication  for — when  made.  If  any  Judge  of  the  Supe- 
rior or  City  Courts  of  this  State  shall  neglect  or  refuse  to  sign  and  certify' 
any  bill  of  exceptions  required  by  law,  or  shall  fliil  or  refuse  to  specify 
in  his  certificate  the  cause  of  delay  (in  case  he  has  withheld  his  signa- 
ture till  after  the  expiration  of  the  thirty  days  within  which  he  is 
required  to  sign  the  same  for  any  of  the  causes  justifying  such  delay)  the 
party  tendering  the  bill  of  exceptions,  if  he  desires  a  mandamus  nisi,  to 
be  directed  to  such  Judge,  must  make  his  application  by  petition  to  this 
Court  as  prescribed  by  section  4258  of  this  Code,  on  or  before  the 
third  day  of  the  term  of  this  Court  next  after  the  bill  of  exceptions  is 
tendered,  or  he  will  not  be  heard,  and  the  case,  if  upon  the  docket  of  this 
Court,  will  be  dismissed  and  the  judgment  of  the  Court  below  stand 
affirmed. 
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XTI.— FORWARDING  BILL  OF  EXCEPTIONS. 

"Rui.E  30.  Jfusf  be  separate.  It  shall  be  the  duty  of  each  and  every 
clerk  of  the  Superior  or  City  Courts  to  seud  up  each  original  bill  of 
exceptions,  with  his  certificate  thereupon,  that  it  is  the  origiual,  to  the 
clerk  of  this  Court  just  as  it  is  received  from  the  Judge,  separate  and  dis- 
tinct from,  and  disconnected  Avith  the  record  or  any  other  document  or 
j)aper.  If  kept  separate,  the  bill  of  exceptions  and  transcript  of  the 
record  may,  for  the  convenience  of  the  clerk,  be  forwarded  in  the  same 
envelope  or  cover. 


QUESTIONS  OF  PRACTICE 

DECIDED    BY   THE   SUPREME   COURT,  JUNE   TERM,  1869- 


1.  Where  a  motion  for  a  new  trial  was  made  in  the  Coui-t  below,  which  was  granted,  and  that 
decision  is  brought  by  writ  of  error  to  this  Court,  a  brief  of  the  oral  and  a  copy  of  the  written  evi- 
dence, adduced  in  the  Court  below,  must  be  embodied  in  the  bill  of  exceptions,  or  attached  thereto, 
as  nn  exhibit,  when  presented  to  the  Judge  for  his  certificate,  and  identified  by  his  signature  on 
the  same  as  a  true  copy,  and  constitute  a  part  of  the  same,  or  the  writ  of  error  will  be  dismissed. 

2.  In  a  motion  for  a  new  trial,  a  brief  of  the  evidence,  agreed  upon  by  the  parties,  and  ap- 
proved by  the  Court,  or  approved  by  the  Court  \Tithout  such  agreement,  in  case  they  fail  to  agree, 
must  be  tiled  in  the  clerk's  office.  But  such  brief  of  evidence  constitutes  no  part  of  the  record, 
and  need  nojt  be  recorded  by  the  clerk;  and  as  a  copy  of  it  is  embodied  in  the  bill  of  exceptions, 
it  should  not  be  embraced  in  the  copy  of  the  record  sent  up  to  this  Court. 

3.  The  record  in  a  case  in  the  Superior  Court  consists  of  the  declaration,  process,  plea,  return 
of  service  by  the  sheriif,  and  other  official  entries,  verdict,  judgment,  and  all  interlocutory  orders 
passed  by  the  Court  during  the  pendency  of  the  case ;  and  in  case  of  a  motion  for  a  new  trial,  the 
order  ?H'«i".  together  with  any  order  passed  by  the  Court,  setting  it  down  for  a  hearing  in  vacation, 
or  adjourning  the  henring  from  time  to  time,  and  in  case  a  new  trial  is  granted,  all  subsequent 
orders  passed  by  the  Court,  including  the  final  judgment. —  White  vs.  Newton  Manufacturing  Com- 
pany. 

An  order  of  the  Judge  of  the  Superior  Court,  directing  process  to  issue  for  the  seizure  and  sale 
of  the  property  claimed  to  be  sulaiect  to  a  lien,  under  what  is  called  the  "steamboat  law,"  is  not 
such  a  judgment  or  decision  of  the  Judge  as  may  be  excepted  to  and  brought  by  bill  of  excep- 
tions to  this  Court. — Bower  vs.  Cook. 

"Where  the  attorney  of  the  parties  in  the  Court  below  agreed  upon  the  state  of  facts  upon  whicli 
the  Court  below  made  its  decision,  but  no  bill  of  exceptions  was  ever  presented  to  or  signed  by 
the  presiding  Judge,  as  required  by  the  4252  section  of  the  Code  ;  Held,  that  the  case  was  not  prop- 
erly before  this  Court  upon  a  writ  of  error,  as  required  by  law,  and  that  it  could  not  be  heard  to 
correct  the  errors,  which  it  was  agreed  by  counsel  the  Court  below  committed,  unless  the  same  had 
been  duly  sanctioned  and  certified  by  the  presiding  Judge  before  whom  the  case  was  tried. — 
Uroion  V9.  Happ. 

Held,  That  the  250th  section  of  the  Code,  which  provides  for  the  selection  of  a  practicing  at- 
torney of  the  Court  to  preside  in  cases  in  which  the  Judge  of  the  Superior  Court  is  interested,  and 
authorizes  such  attorney,  selected  by  the  parties  litigant,  to  exercise  all  the  functions  of  a  Judge 
in  that  case,  is  not  a  viohition  of  either  the  letter  or  spirit  of  the  Constitution  of  this  State  ;  and 
that  a  writ  of  error  will  lie  from  this  Court  to  correct  such  errors,  as  may  be  committed  by  that 
pro  tempore  Judge  holding  the  Superior  Court,  in  a  case  in  which  the  Judge  of  the  Circuit  is  an  in- 
terested party. — Hendernon  vs.  Pope —  Warner,  J. 

Where  the  Judge  of  the  Superior  Court  is  disqualified  from  presiding  in  a  cause,  and  the  par- 
ties, as  provided  by  section  250  of  the  Code,  agree  uoon  a  person  to  preside,  the  Court  so  constitu- 
ted, is  none  the  less  the  Superior  Court  for  that  case,  and  a  bill  of  exceptions  will  lie  for  the  cor- 
rection of  its  alle.iod  errors  by  this  Court. — Hendcrbon  vs.  Pope—McCay,  /.,  concurring. 

Brown,  C.  J.,  dissents  in  this  case. 

Note. — Clerks  of  the  Superior  Courts  should,  in  every  case  carried  to  the  Supreme  Court  by 
bill  of  exceptions,  state  in  their  certificate,  as  appears  from  the  minutes,  the  day  on  which  tho 
Court  adjourned. 

Their  attention  is  especially  directed  to  the  decision  in  the  case  of  White  V8,  The  Kewton 
3Ianufacturing  Company  given  above. 
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V. 

DECISIONS 

E ELATING  TO   SUBJECTS  NOT    IN  THE   CODE. 


Slavrs  :  4  Oa,,  52,  75;  6  Ga.,  483;  S  Ga.,  157;  9  Ga.,  2G4.  555;  11  Ga.,  22'>.  25.'^,  331 ;  12  Ga.,  2C7; 
13  Ga.,  ()<S;  14  Ga,.,  259;  15  Ga.,  418,  498,  5;!5;  IG  Ga.,  200,  liHi,  GOO;  17  Ga.,  72;  IH  Ga.,  .'iOG,  711,  722; 
19  Ga.,  851 ;  23  Ga,.,  187  ;  25  Ga.,  311,  474,  G33;  26  Ga.,  485,  625  ;  28  Ga.,  462;  30  (hi.,  22,  253,  275,  iHd;  32 
Ga.,  488,  672;  Butt  «•<?.  State,  March  term,  18G4  ;  34  Ga.,  458,  531 ;  36  (iit„  ^5,  :-577  ;  wiJl.-i  manumit- 
ting t  See  notes  to  section  2399;  slave  consideration:  See  notes  to  provision  in  Constitution;  hire 
of  and  warranty  of :  See  those  titles ;  criminal  law  relating  to  slaves  :  See  Penal  Code. 

Frbr  Persons  op  Color:  4  Ga.,  52;  6  Ga.,  92;  11  Ga.,  225;  14  Ga..  185;  16  G\.,  200;  17 Ga., 
253 ;  18  Ga.,  356 ;  19  Ga.,  229;  20  Ga.,  480 ;  25  Ga.,  430  ;  27  Ga.,  172;  31  Ga.,  328;  33  Ga.,  1 ;  35  Ga.,  148. 

Emancipattok:  34  Ga.,  232,  355,  386,  435,  458,  546;  35  Ga.,  40, 136, 145,  224,  232,  236,  320;  36  Ga., 
632  ;  37  Ga.,  353,  361 ;  38  Ga.,  76,  655. 

Impressment  :  33  Ga.,  459,  473,  508,  625 ;  34  Ga.,  186 ;  36  Ga.,  48 ;  37  Ga.,  277 ;  40  Ga.,  160. 

Stay  Law.— Act  of  December,  1860,  continued  by  Act  of  March,  1865— expired  with  the  war: 
34  Ga.,  309.  If  the  defendant  in  fi.  fa.  has  removed  his  property,  after  judgment,  from  the  couuty 
of  his  residence  to  another,  it  is  ground  for  proceeding  v/ith  the  fi.fd.  the  sarae  as  if  he  is  about  to 
remove  it,  and  the  case  comes  fully  within  the  spirit  of  the  exception:  35  Ga.,  254.  The  plaintiff 
need  make  no  aliidavit  to  entitle  him  to  have  a  levy  made  on  the  ground  that  the  defendant  is 
within  the  exception:  lb.  The  defendant  may  file  an  affidavit  to  arrest  thefi.fa..,  if  he  desires  to 
controvert  the  fact  of  his  case  falling  within  the  exception:  lb.  The  Act  of  13th  December,  1SG6, 
commonly  known  as  the  stay  law,  held  to  be  unconstitutional  and  void  on  the  ground  that  it  impairs 
the  obligation  of  contracts  within  the  prohibition  of  the  Constitution  of  the  United  States  and  the 
Constitution  of  the  State  of  Georgia:  37  Ga.,  124.  While  the  statute  known  as  the  stay  law  w<i« 
considered  of  force,  the  plaintiffs  in  fi.  fa.  notified  the  sherilf  that  the  judgment  was  recovered 
against  the  defendant  as  a  bailee,  which  was  one  of  the  excepted  cases  in  the  statute  to  which  it 
did  not  apply,  and  directed  him  to  proceed  to  make  the  money  by  levy,  he  was  liable  for  refusal 
to  do^'so :  38  Ga.,  141.  Stay  resolution  of  1870  does  not  apply  to  the  Su,prenie  Court:  40  Ga.,  66S ;  44 
Ga.,  14. 

Military  Service.— Liability  to— exemptiona  and  discharge  from,  etc. :  33  Ga„  347,  413,  450, 
561,  587,  599  ;  34  Ga..  22,  25,  28,  66,  67,  72,  85. 101.  105. 109,  136.  181,  2u0.  205,  206  ;  37  Ga.,  532.  {Xote.—A 
large  number  of  cases  on  this  subject  will  be  found  in  the  decisions  of  March  term,  1864.) 


CoHPETENCY  OP  WITNESSES  prior  to  Act  of  1866:  1  Kelly  lOS,  25S,  275,392;  2  Kelly.  140;  3 
Kelly,  277,  523 ;  4  Ga.,  95,  287 ;  5  Ga.,  6  ;  6  Ga..  303, 365  ;  8  Ga.,  178,  354.  460 ;  9  Ga.,  36 :  10  Ga..  342  :  11 
Ga.,  459  ;  12  Ga.,  69,  125,  271;  13  Ga.,  302,  406,  496;  14  Ga..  145,  242.  697  ;  15  Ga.,  39.  252:  lo  G«.,  410. 
458;  17  Ga.,  68,  420,  449.  515;  18  Ga.,181,  289,  444,  457.  G09,  746;  19  Ga.,  2CV5.  537  ;  20  Ga..  ;^^9.  5G<^  593, 
676  ;  21  Ga.,  132,  289,314,  420;  22  Ga.,  56,  193.  302,  574  ;  23  Ga.,  154,  257,  613  ;  24  Ga.,  203.  217.  423.  4-54, 
5.58 ;  25  Ga.,  479 ;  28  Ga..  382,  571 ;  29  Ga.,  294,  3-71,  563  :  30  Ga.,  30,  278,  818,  560,  731,  780,  939  ;  31  Ga., 
393.  619 ;  32  Ga.,  390,  418 ;    33  Ga.,  45,  49,  372 ;  34  Ga.,  213 ;  35  Ga.,  148,  238. 

Bankruptcy.— Where  a  bankrupt  fails  to  plead  hi?  discharge  in  bar  to  a  suit,  equity  will  not 
set  aside  the  judgment  so  as  to  render  his  discharge  available  :  4  Ga.,  175.  Certijieate  ot  discharge 
under  the  Act  of  1841  conclusive  :  5  Go..,  5:^7.  It  is  not  a  valid  defense  for  an  indorjor  that  the 
maker  has  been  discharged  :  6  Ga..  257.  Notice  of  attack  upon  disehav.^-e  for  fraud  :  S  Ga..  oOin 
Amendment  of  such  notice  :  lb.  The  transfer  of  his  etfects  by  a  bankrupt.^  in  contemplation  of 
bankruptcy,  is  a  fraud  :  8  Ga.,  306.  A  baniirupt  may  appropriate  so  much  of  his  effects  as  may  be 
necessary  to  raise  the  means  to  maintain  his  application  :  J  b.  Evidence  upon  the  question  of 
fraud  in  schedule :  9  Ga.,  9^  Certificate  may  be  attacked  and  opened  in  a  State  Court,  when  it 
impedes  or  conflicts  with  the  rights  of  a  party  litigating  there,  so  far  as  that  party"?  rights  are  con- 
cerned: lb.  All  the  acquisitions  of  a  OMnkrupt.  made  after  the  filing  of  his  petition  in  bank- 
ruptcy, are  exempt  from  liabilitY  to  pay  debts  previously  contracted  :  !b.  What  certificate  of  ilis- 
charge  sufficient:  11  Ga.,  142.  Wiiat  plea  sufficient  to  admit  such  certificate:  Ih.  Amendment  of 
such  plea  :  Ih.  Contingent  demands  arising  out  of  indorsemoiits.  bail  and  other  uticertain  under- 
takings, may  be  proven  against  the  bankrupt,  and  when  these  claims  becouio  absolute  they  will 
be  allowed  to  participate  in  the  bankrupt's  etfects  :  lb.  What  interest  vests  in  assignee  in  bank- 
ruptcy :  16  Ga..  416.  A'lSecurity  gn  an  appeal  not  liable  when  the  principal  is  dis^'harced  in  bank- 
ruptcy:  38  Ga..  224.  Assignee  of  bankrupt  made  party  plaintifi"  in  attachment  suit,  when  :  39  Ga., 
29.    Lien  of  judgment  not  defeated  by  discharge  in  this  c:tse  :  39  Ga.,  64.     The  judgment  creditor. 
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haviuii  a  valid  lien  upon  the  land,  was  not  bound  to  prove  his  debt,  socnived  by  tho  lion,  to  the 
extent  of  the  value  tliereof  in  the  bankrupt  Court  :  lb.  Method  lor  slieritT  to  recover  possession 
of  property  of  bankrupt  from  assignee:  .'^O  t.^a..  tVJ.  "When  the  husband  refused  to  take  the  benefit 
of  the  Homestead  Aet.  aiui  tlie  wife  filed  her  petition  and  schedule  in  the  Court  of  Ordinary, 
prayiiin  to  be  allowed  the  i>roperty  exempt,  for  tlie  use  of  the  fimily  and  before  the  order 
allowini;  her  the  property  exempt  had  passed  in  the  Court  of  Ordinary  the  husband  was  ad- 
judared  a  bankrupt,  and  the  property  included  in  the  wile's  schedule  was  afterwards  sold  by  the 
assisrneo  in  bankruptcy,  the  wife  cannot  recover  the  properly  by  a  possessory  warrant  from  tlie 
purchaser  at  the  sale  made  by  tlie  assignee  in  bankruptcy  :  39  (4a.,  715.  "  Mt'tnc  process  "  in  14th 
section  of  Act  oi  1SG7:  40  Oa..  ItVi.  Whereproperty  is  levied  on  by  a  sherilF  under  an  execution 
from  a  State  Court,  ami  the  defendant  is  adjudired  a  bankrupt,  .and  no  procoedin2;s  are  taken  in 
the  Bankruptcy  Court  to  compel  the  property  levied  on  to  be  brought  into  that  tribunal  for  distri- 
bution, the  aiUudieatiou  of  bankrui>tcy.  and  tlie  issuinji"  of  the  ordinary  writ  of  protection,  is  no 
excuse  to  the  sherifi'for  not  proceedinsr  to  sell  the  property  and  raise  the  money:  4t)(3la.,  257  Sec- 
tion lV40  is  the  exemption  law  of  this  State,  referred  to  in  the  Bankrupt  Act  of  the  United  States, 
and.  as  by  the  Code,  said  liomestead  is  not  subject  to  levy  and  sale,  even  for  the  purchase  money, 
a  judgment  against  a  discharged  bankrupt,  though  obtained  before  his  discharge,  cannot  levy 
upon  ;ind  sell  a  homestead  for  the  bankrupt,  set  a))art  by  the  bankrupt  officials,  even  though  said 
judgment  be  for  the  pxirchase  money  of  the  same  :  41  Ga.,  180.  An  action  at  law  does  not  abate  by 
the  bankrujitcy  of  the  plaintitV.  and  if  the  assignee  in  bankruptcy  be  discharged,  without  any 
interference  by  him  with  the  suit,  it  may  proceed  in  the  name  of  the  bankrupt,  the  presumption, 
in  the  absence  of  any  proof  to  the  contrary,  being  that  the  action  is  proceeding  for  the  benefit  of 
the  true  owner,  whoever  he  may  be :  42  Ga..  37.  "  Any  cause,"  in  sectior*  214!),  does  not  mean  such 
a  cause  as  the  discharge  of  the  principal  under  the  bankrupt  law,  which  is  beyond  the  control  of 
the  creditor,  and  by  force  of  the  laws  of  the  land:  42  Ga.,  192.  Where  one  filed  his  petition  to  be 
declared  a  voluntary  bankrupt,  and  ten  days  thereafter  a  tract  of  land  belonging  to  him  was  sold 
by  the  sheri  If  under  a  fi.fa.  from  a  Court  of  this  State  against  the  petitioner,  which  had  been  in- 
viously  levied,  and  the  petitioner  Avas  afterwards  decbired  a  bankrupt,  but  died  before  the  pro- 
ceedings in  relation  to  his  bankruptcy  were  concluded;  the  sale  by  the  shcritf  was  a  good  sale, 
and  divested  the  title  of  the  bankrupt;  and  no  title  to  the  property  ever  vested  in  the  assignee, 
and  the  purchaser  at  the  sheriff" s  sale  got  a  good  title,  even  as  against  the  wife's  right  of  dower, 
under  the  laws  of  this  State :  43  Ga.,  383.  It  is  not  n.  ground  for  non-suit  that  the  plaintiff  has  been 
adjudged  a  bankrupt  since  the  suit  was  begun:  44  Ga.,  19.  If  phuntifF  is  a.djudged  a  bankrupt 
after  suit  brought,  the  Court  may  direct  the  jury,  if  they  find  for  the  plaintiff,  to  find  that  he 
recover  for  the  use  of  his  assignee  in  bankruptcy:  lb.  Where  there  was  an  attachment  pending  in 
the  Superior  Court  of  jMuscogee  county  against  A,  who  Avas  declared  a  bankrupt,  and  his  assignee 
wa.s  appointed  under  the  laws  of  the  United  States,  the  assignee  may  be  made  a  party  to  the 
attachment,  and  it  was  !)roper.  on  his  motion,  to  declare  the  attachment  dissolved  by  the  bank- 
ruptcy: 44  Ga.,  116.  When  the  United  States  Courts,  under  the  Bankrupt  Act  of  18B9,  have 
acquired  jiirisdiction  of  the  estate  of  a  bankrupt,  the  State  Courts  lose  jurisdiction  of  all  claims 
against  him,  provable  under  the  Bankrupt  Act,  except  specific  liens  upon  his  property,  and  legal 
or  equitable  claims  of  title  thereto;  and  the  homestead  and  exemption  provisions  of  the  Constitu- 
tion of  lS*i8  do  not  create  such  a  specific  lien  upon,  or  title  to  his  estate,  in  favor  of  his  family,  as 
may  be  heard  and  adjudicated  by  the  State  Courts,  pending  the  proceedings  in  bankruptcy:  44 
(ja.,  133.  Whether  said  claim  is  such  a  debt  in  favor  of  the  family  as  may  bo  proven  before  the 
Bankrupt  Court,  independently  of  the  exemption  granted  by  the  bankrupt  law  to  the  bankrupt, 
it  is  for  that  Court  alone  to  decide:  44  Ga.,  133;  Lumpkin  vs.  Eason,  re-atfirmed,:  44  Ga.,  134.  If  a 
\  discharge  in  bankruptcy  be  pleaded,  the  <  ourt  cannot  dismiss  the  cause  on  that  ground,  but  must 
submit  the  issue  to  a  jury:  -14  Ga.,  101.  A  promise  to  pay  a  debt  due  by  an  applicant  to  be  declared 
a  l.'ankrupt,  in  consiilcration  that  the  payee  Avill  withdraw  his  objections  in  the  Bankrupt  Court 
to  the  discharge  of  the  bankrupt,  is  illegal  and  void,  and  no  action  can  be  sustained  on  such  prom- 
ise :  44  Ga..  1(11.  Where  a  homestead  was  claimed  by  the  wife  of  a  husband  on  his  land,  who  bad 
been  adjudged  a  bankrupt ;  the  wife  could  not  have  a  homestead  on  the  land  of  her  bankrupt 
husband,  as  against  the  assignee  of  the  bankrupt,  or  those  claiming  title  thereto  under  a  sale 
made  l»y  the  assignee  of  the  bankrupt:  44  Ga.,  339  On  the  thirty-third  section  of  the  Bankrupt 
Act,  March  2d.  18(59,  providing  "that  no  debt  created  by  the  fraud  and  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  officer,  or  Avhile  acting  in  any  jiibicidry  character,  shall  be 
discharged:  44  (Ja.,  4(50.  The  bankruptcy  of  the  defendant  is  no  reason  why  the  Superior  Court  of 
thi?  State  should  not  hear  and  decide  upon  a  motion  to  correct  its  minutes  and  make  them  speak 
the  truth  by  entering  nunc  pro  trine  upon  its  minutes,  the  verdict  of  tbejury  rendered  years  previ- 
ously in  a  suit  against  the  bankrupt:   45  Ga.,  117. 

Removal  of  Causes  to  United  States  Courts.— All  the  parties  defenda,nt  in  a  cause  insti- 
tuted in  a  State  Court,  subject  to  be  removed  to  a  Circuit  Court  of  the  United  States,  under  the 
I)rovisions  of  the  twelfth  section  of  the  Judiciary  Act  of  the  United  States,  passed  in  1789,  must 
join  in  the  petition  for  removal :  23  (ia..  480.  Removal  on  the  ground  of  inability  to  obtain  justice 
in  the  State  Court  on  account  of  prejudice  or  local  influence :  40  Ga.,  1.  A  final  determination  of 
the  controversy  so  far  as  it  concerns  non-resident  defendant  without  the  presence  of  the  other 
defendants  as  parties,  when  :  40  Ga.,  1 ;  41  (ia.,  242;  43  Ga.,  181  ;  45  Ga.,  104 ;  Mayor  and  Council  of 
Macon  f;«.  Cununings.  .July  term.  1872  The  affidavit  cannot  be  traversed  in  the  State  Court:  40 
Ga.,  2.  A  motion  to  dismiss  writ  of  error  takes  precedence  of  one  to  remove  cause  to  the  United 
States  Courts  :  41  Ga,..  417.  If  it  be  questionable  whether  the  Uriited  States  District  Court  will  bake 
jurisdiction  of  the  cmusc  to  be  removed  from  this  Court,  the  order  for  removal  will  be  upon  terms 
that  if  the  United  States  C(mrt  refuses  to  take  jurisdiction,  the  judgment  beloAV  shall  stand 
affirmed:  Jb.  \V'hen  the  dismissal  of  the  writ  of  error  had  been  (irevented  by  a  statement  of 
counsel  as  to  diligence,  and  the  cause  was  then  ordered  to  be  removed  to  the  United  States  Court, 
counsel  for  plaintiff  in  error,  by  calling  attention  to  the  fact  that  he  had  pcrhaT)S  committed  an 
error  in  his  statement,  was  allowed  to  have  the  order  of  removal  revoked,  and  his  causo_  Avith- 
draAvn  :  Jb.  The  Circuit  Courts  of  the  United  States  have  no  jui'isdiction  over  the  probate  of  Avills  ; 
and  a  proceeding  before  an  Ordinary  of  this  State,  r'ropounding  a  will,  cannot  be  removed  to  the 
Circuit  Court  by  one  of  the  ca,veato)-s,  who  is  a,  resident  and  citizen  of  anothtir  Stafe:  43  Ga,.,  142. 
The  Acts  of  Congress  for  the  removal  of  causes  from  the  State  Courts  to  the  Circuit  Courts  of  the 
Uriited  States,  do  not  provide  for  the  removal  of  a,  cause,  by  one  of  several  non-resident  plaintiff's, 
who  is  a  co-plaintiff' Avith  citizens  of  Georgia,  except  in  c;ises  Avhcsre  the  controversy  between  the 
non-rosident  pbiintiffs  and  the  defendant  can  bo  H(.ttled  Avitlumt  the  presence  of  i)laintitfs  who  arc 
ro.iident  citizens  of  this  State:  43  (fa.,  181.  Upon  the  c'lll  of  a,  case  ni,)on  the  docket,  tlie  counsel 
forthf  plaintiff'  stated  to  the  Court  that  he  had  amotion  pr(!r)ar(!d  to  transfer  the  case  to  the 
United  .•'tates  Court,  and  the  Court  refused  to  hear  th(!  motion,  giving  precedence  to  a  motion  to 
di^mij's  the  cn«e  upon  the  ground  of  non-pa,yment  of  taxes  under  the  Act  of  1870:  44  Ga.,  294.  Non- 
resident creditor  not  entitled  to  remove  his  part  of  the  case  mad(!  by  the  administrator's  filing  a 
bill  to  marshal  asset.s:  45  (ra.,  104.  On  a  bill  filed  by  the  city  against  A,  B.  C,  i),  ef.  <<1.,  as  f>fr'T>*  ■  of 
a  foreign  corporation,  charging  that  tAvo  of  the  persons  sued  resided  in  Georgia  and  the  others  in 
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New  York,  iJuit  tho  ohaitor  of  niiid  cornpjiny  wfiH  void  jih  in  conflict  wifh  tin;  n(ivur<:'nftily  of  ihid 
iStuto,  t,li(J  cotdlKiJiy  Wild  in  {;(l'(icA,  n.  }»,'irt.y  to  tlio  bill,  no'J  linviiiK  n j<i>«!ar(;'l  iiri'l  iu:i<l<:  t,h«;  motion  to 
remove,  it,  wuh  not,  rsrror  in  tlu;  Court  hdovv  to  KiJirit,  tlio  Miirnc;  nil  the  ixHUcs  hotw'M.-n  t,lj«5  city  an'l 
the  eompjiny  can  bo  fully  disjiOKftd  of  vvitliout,  tlio  iiff.f^c.nnc.  of  any  of  the  citizens  of  <ieorKia  t^X'Mipt 
the  city  ;  the  (question  uH  to  the  valitlity  ot  the  charter  iH  one  <)i  the  i»«uc8  made  by  the  bill  in  which 
the  company  i»  the  j)arty  iit  inter(:Mt,  and  haviriK  folIo\vr;d  t,h(;  Act  of  Conj<re«H  In  makiuK  the  affi- 
davit and  giviuR  the  bond,  the  State  Court  i«  riot  authorized  to  nroceed  further  to  try  th«  innue, 
that  qucHtion,  with  the  other.s  made  by  the;  bill.  iH  returned  to  the  Circuit  Court:  Afayor.  etc.,  of 
Macon  ?;/».  Cumniinj^s  <;<  a/.,  July  t<!rm,  187'J.  Where  there  wan  a  Huit  j^ending  in  one  of  the  Hupe- 
rior  ('ourtH  of  this  Htate,  iiKiiinst  a  citi/,(;n  of  thin  iState  and  citizens  of  aiM>lher  .State,  and  the  non- 
resident move<l  an  order  removing  the  (\'ium(!  nf,  to  hiu)  to  the  Circuit  Court  of  the  United  Ktate*, 
and  the  Circuit  Court  refused  to  take  jurisdiction  in  the  c«He,  the  juri-dictirin  of  the  ftuperior 
Court  of  thirt  State  was  not  divested,  and  it  was  not  error  in  the  Judtre  to  reinntate  the  cukc  on  llm 
docket.  Where  a  motion  was  n)ade  to  remov<i  a  crhc  to  the  Circuit  Court  of  the  (,'nitecl  .Statejf  and 
granted,  and  the  Circuit  Court  refused  to  entertain  juriHiiiction  f>f  the  case,  and  the  nnun:  was  rein- 
stated in  the  State  Court,  a  new  motion  to  trannfer,  no  n()W  facts  bein);  Bliown,  wan  properly  over- 
ruled: Sindall  at  al.  v«.  Mo  Williams  &  Company,  July  term,  1872. 

Unittid  States  CotjRTS.—Aitthority  of dociniona:  nGa.,500:  14Gn,  438;  37 Ga., 1,24;  Mitchell 
vs.  Cothran.  January  term,  1873.  An  (sxecution  insued  from  the  Circuit  Court  of  the  L'niled  Htate« 
for  the  Districts  of  Georgia,  the  lien  of  which  is  not  cxtinKuished,  can  claim  money  in  the  .State 
Courts:  27  Ga.,  181.  State  Courts  will  not  enjoin  judgments  of  Circuit  Courts,  nor  will  the  latter 
enjoin  judgments  of  the  former:  30  Ga.,  578.  Sec,  also,  Jones  nn.  Thatcher,  January  term,  1H73.  In 
cases  of  concurrent  jurisdiction,  the  Court  which  first  obtains  jurisdiction  has  precedence:  32  Ga., 
191;  40  Ga.,  356.  A  State  may  sue  in  a  Circuit  Court:  35  Ga.,  315.  Where  a  State  is  plaintiff,  the 
juriRdiction  of  the  Supreme  Court  is  not  exclusive:  lb.  A  Circuit  Court  as  a  Court  of  efjuity  may, 
by  injunction,  prevent  a  revenue  officer  from  collecting?  an  assessment  of  tax  not  warranted  by 
law;  lb.  In  the  trial  of  informations  founded  on  the  seizures  of  land  or  upon  land,  under  the  Act 
of  August  6th,  1861,  issues  of  fact  are  decided  by  a  jury  according  to  the  course  of  the  common  law, 
not  by  the  Judge  as  in  admiralty  :  35  Ga.,  344.  Federal  Courts  adopt  the  well  settled  rules  of  prop- 
erty as  decided  by  State  Courts:  lb.;  so,  also,  the  rules  of  pleading:  35Gr.,320;  so,  also,  the  rules 
of  evidence:  38  Ga.,  374.  If  a  suit  be  brought  in  a  State  Court,  and  that  Court,  in  the  exercise  of 
its  proper  powers,  enjoins  one  of  the  parties  in  the  suit  before  it  from  reducing  his  dein«nd  to  a 
judgment,  until  certain  assets  shall  be  marshaled,  and  certain  questions  of  priority  in  the  distri- 
Dution  of  those  assets  be  settled,  what  is  a  violation  of  such  injunction:  40  Ga.,  3'56.  Punishment 
for  violation:  lb.  A  State  Court  cannot  order  a  suit  brought  in  a  United  States  Court  to  be  dia- 
missed,  or  proceedings  in  it  to  be  stayed,  but  it  may  punish  its  own  suitors  for  disobeying  its  pro- 
cess of  injunction  by  oringing  such  suit  in  contempt  of  said  process:  lb.  The  State  Courts  will 
not  enjoin  persons  from  proceeding  in  the  United  States  Courts,  nor  will  the  United  States  Courts 
enjoin  suits  in  the  State  Courts,  except  to  enforce  obedience  to  process  already  issued  against 
suitors  already  in  Court:  40  Ga.,  405.  Conclusiveness  of  judgment  of  District  Court  in  State 
Courts:  McCoy  c*.  Hargroves,  January  term,  1873. 

Scaling  Ordinanor  of  1865.-Disoretion  of  jury:  34  Ga.,  485:  35  Ga.,  20. 117;  36  Ga.,  36P:  37 
Ga.,  347;  39  Ga.,  597;  40  Ga.,  193;  41  Ga.,  48,  137,  675;  42  Ga.,  338;  43  Ga.,  207;  44  Ga.,  484;  Mercer 
v«.  Whitehead,  January  term,  1873.  Is  constitutional :  35  Ga.,  26.  Value  of  consideration  at  any 
time— evidence  as  to:  35  Ga.,  117;  37  Ga.,  347;  38  Ga.,  124,  284;  39  Ga.,  597  ;  40  Ga.,  266;  41  Ga.,  137  ; 
42  Ga.,  338.  Ordinance  does  not  apply  to  judgments:  36  Ga.,  584;  nor  wills:  lb.,  653;  36  Ga.,  70. 
Credit  on  note  :  36  Ga.,  126.  Proof  of  consideration  not  condition  precedent  to  proof  of  value  of 
consideration :  37  Ga.,  293.  Note  to  be  paid  in  "currency  at  par:"  37  Ga.,  324.  Verdict  to  be  on 
principles  of  equity :  38  Ga.,  284  :  39  Ga.,  697 ;  40  Ga.,  263 ;  41  Ga.,  137  ;  42  Ga.,  338 ;  43  Ga.,  207 ;  4-1 
Ga.,  484.  What  falls  within :  39  Ga..  597 ;  40  Ga.,  70,  193,  263,  266  ;  41  Ga.,  48.  82.  137.  293.  675  :  42  Ga.. 
338.  Competency  of  party  under  Act  of  1866 — may  find  verdict  for  one  amount  against  plaintiff 
and  another  against  securities  :  40  Ga.,  193.  BfFect  of  novation  ;  41  Ga.,  82.  W'here  plea  sets  up 
that  plaintiff  ought  not  to  recover  more  than  one  hundred  dollars,  error  to  charge  jury  that  they 
might  scale  note  to  full  amount;  41  Ga..  104.  Section  2293  construed  with  :  41  Ga..  137.  Parol  evi- 
dence to  contj-adiot  written  contract— not  admissible:  41  Ga..  675,  Conditional  settlement  by  par- 
ties: 44  Ga.  480.  The  ordinance  of  1865,  suspending  the  statutes  of  limitations,  was  of  force 
propria  t/iiyor.',  irrespective  of  any  confirmation  of  it  by  the  Convention  of  1S68 :  45  Ga.,  109. 
Where  such  accounts  are  so  submitted  to  the  jury  and  the  accounts  run  through  the  entire  period 
of  the  War,  involving  the  receipt  and  payment  of  large  sums  of  Confederate  uioney  by  the  guard- 
ian, the  jury  will  be  allowed  a  libei'al  discretion  in  adjusting  the  equities  between  the  parties, 
under  the  ordinance  of  1865.  and  this  Court  will  not  scan  too  critically  the  result  at  which  they 
arrive,  no  bad  faith  appearing  on  the  part  of  the  guardian:  45  Ga.,  520.  See,  also,  Lumsdon  c#. 
Manes,  July  term,  1872 ;  Manufacturers' Bank  of  Macon  v*.  Lamar:  lb.;  Clark  va.  Lyons:  lb.: 
Jackson  vs.  Jackson  :  >6. 


Tax  Act  op  October  13th,  1870,— Constitutionality  of:  43  Ga.,  .366,  538,  557,  649;  44 Ga..  290.  357. 
651 ;  45  Ga.,  631.  What  capes  are  within  the  Act :  43  Ga..  191.  2S0,  312,  374,  45S.  580.  593  ;  44  Ga..  73, 
192,  194.  227,  293,  347.  629:  46  Ga.,  22.  24,  25.  81.  291.  370,  500:  McCoiniell  vt.  Hatuilton,  July  term. 
1872;  Einstein  vs.  Latimer,  lb.;  Jackson  vs.  Gaydon.  /6.  .•  Noal  vs.  P.s^ten,  lb,  .•  M.  Bankof  >[.  r#. 
Lamar,  Jb.  ;  Lopez,  vt.  McArdle,  lb. ;  Mercer  r«.  Whitehead,  January  term,  1873.  Rule  asainsc 
sheriff:  43  Ga.,  211;  44  Ga..  14.  As  to  the  affidavit:  43  Ga.j.295.  353.  347.  359;  44  Ga.,  464,  591.  6U.  624, 
657;  Cheney  «.-?.  Walton,  July  term,  1872;  Ferguson  vs.  Is.  M.  Co.,  lb. :  countor-nffidavit :  4-5  Ga., 
81 ;  Eagle  M.  Co.  vs.  Wise,  July  term,  1872;  Wilson  vs.  Anslcy.  lb.    Non-residents  :  43  Ga..  3;%6.  355; 

44  Ga..  26.  262,  651  ;  45  Ga.,  93,  99.  353.  Affidavit  by  administrator  or  executor:  43  Ga.,  4<.>4  ;  44  Ga., 
591.  649.  Motion  to  set  up  losses  against  judgment  based  on  atfidavit  which  does  not  state  that  it 
w,as  founded  on  debt,  etc.,  made  before  1st  -lunik  1865--domurrablo :  43  Ga.,  595.  Motion  to  remove 
to  United  States  Court  takes  precedence  of  motion  to  dismiss  for  non-oomplianoe  with;  44  Ga., 
294.    As  to  the  fifth  section :  44  Ga.,  430.  613.  623.    As  to  the  fourteenth  section :  -44  Ga.. -591,  627.i>i9: 

45  Ga.,  21,  106, 122,  364;    W'^ilson  us.  Ansley,  July  term,  1872;  Smith  vs.  Howell,  lb.:   Montgomery 
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r«.  Pruit,  lb.  As  to  tho  t'lt'toouth  sootion:  44  Ga..  30,  Ollli:  llambriok  r/*.  Dickoy,  July  term.  1872. 
SVhothor  a  oiti/.on  ot  (nn^ijria  i^  liable  to  pay  taxes  on  an  open  account  iluc  him  by  a  non-rcsidcnt-- 
query  :  4o  Ga..  3"JS.  Mhat  is  for  theeonsideration  of  jury  :  45  Ga..  36S.  Plaintitt' ha;?  nglit  to  pay 
into  Court  taxes  still  due  :  4o  Ga..  ivV>,  When  a  set-(>tf  had  been  pleaded  on  the  plaintitV's  action, 
it  was  error  to  allow  the  plaintilVs.  on  their  own  nmtion,  to  dismiss  their  own  action,  on  the  ground 
of  their  own  default  in  not  having  paid  all  legal  taxes  on  their  own  debt,  as  required  by  this  Act : 
45Ga..r^^J.  See,  also.  M.  Hank  of  M.  i^i>.  Lamar,  July  term.  1872;  Irvin  vs.  Turner.  Jb.  ;  Carriker 
r*.  Walker.  //>..•  N  M.  Co.  vfi.  White.  //)..•  Thomas  r^.  Noles.  Jb. ;  MeCrory  t;«.  Manes,  lb. ;  llart- 
well  vf>.  Tomkins.  lb.:  Patterson  vs.  Wallis.  lb.:  Everett  vn.  S.  E.  Co..  lb.;  Jackson  vn.  Gayden, 
lb.:  Mumtord  r*.  King.  //'..•  Mitchell  vs  (''othran.  .Fanuary  term,  1873;  Wootou  vs.  W.  P.  M.,  lb.; 
Voigcr  V8.  kSmith,  lb.;  Vanduzer  vs.  Hoard,  lb,;  Ilelms  vs.  Wigham,  lb. 
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This  Code  is  indexed  by  sections,  except,  that  th(!  lluUis  of  Court,  and  in  some  in-^tanoos  the  note*  of  Deci- 
sions, are  referred  to  hy  pagea  and  the  AjjpewMx.  The  suh-diviaions  of  each  title  iu  the  Index  arc  nuiiihcrcJ  1, 
2,  3,  etc. 


Abandonment. 

1  Of  children,  how  punished 4378 

Abatkmknt  of  Actions. 

1  Suits  for  torts,  abate  when 29G7 

2  Law  concerning  3438  to  8444 

Abatement  of  Nuisances. 

1  Law  concerning 4094  to  4100 

Abducting  Seamen. 

1  Punishment  for ', 1550 

Abduction. 

1  Of  persons,  how  punished 4367 

2  Of  children,  how  punished 43G8 

Abducting  or  Harboring  Wife. 

1  Action  by  husband  for 8007 

2  What  is  not  harboring 3007 

Absolute  Estate. 

1  Definition  of 2246 

2  May  be  created  to  commence  in  future.  2247 

3  One  may  be  limited  on  another,  when..  2247 

4  What  words  will  create 2248,  2250 

Abusive  Language. 

1  Use  of,  when  and  how  punished 4372 

2  Jurisdiction  of 4372 

3  May  be  proved,  when 4694 

4  Effect  of  the  proof 4694 

Abusive  Proclamation. 

1  For  not  duelling,  how  punished 4520 

Academies. 

1  Buildings  of,  exempt  from  tax 798 

2  Countv  academies,  law  of 1238  to  1241 

3  How  incorporated 1677 

ACAOEMY  FOR  THE  BlIND. 

1  Trustees  of,  how  appointed 73 

2  Where  located  and  how  controlled 1212 

3  Trustees  of,  a  body  corporate 1213 

4  Powers  of  trustees  1214 

5  Who  are  beneficiaries  of 1215 

6  Apportionment  of  pupils. ...1215,  1216,  1217 

7  Pay  pupils,  how  received 1218 

8  Treasurer  of,  shall  give  bond 1219 

9  Annual  report  of  trustees 1220 

10  Visitors,   their  appointment  and   duty 

1221,  1222 

11  Vacant  trusteeships,  how  filled 1223 

12  Statistics  of  blind,  how  obtained..l224,  1225 

13  Laws  touching,  still  of  force 1226 

Academy  for  the  Deaf  and  Dumb. 

1  Trustees  of,  how  appointed 73 

2  Where  located  and  how  governed,.  1227 

3  Residence  of  otBcers  of 1228 

4  Prirxcipal    of,   how    elected — to   whom 

responsible 1229 

5  Exclusive  power  of  principal 1231 


6  Board  of  visitors  of 1232 

7  ('ontracls  of  trustees,  how  made I'S-i'^ 

8  Vacant  trusteeships,  how  filled 1234 

9  Deaf  mutes,  how  educated  and  main- 

tairied 1235 

10  Teachers  of  deaf  and  dumb,  how  edu- 
cated   123'> 

11  Laws  made  applicable  to 1237 

12  Sul)ordii)ate  officers  of,  how  appointed.  1230 

13  Principal  of,  his  authority 1230 

Acceptance. 

1  Of  trust  is  necessary  to  make  trustee...  2339 

2  Of  gift,  presum(3d  when...'. 26.58 

3  Of  gift  for  infants 2658 

4  Of  gift  to  corporations 2658 

5  Of  bills  of  exchange,  to  pay  particular 

fund 2770 

Acceptor. 

1  Lien  of,  and  how  satisfied 1987,  1993 

2  Lien  of,  hOw  lost 1988 

3  Of  bills  of  exchange 2773 

4  Lien  of 2779 

5  Of   foreiga   bills,    liable   for   damages 

2792,  2793 

Accessories. 

1  Who  are T". 430*3 

2  Before  the  fact  4307 

3  How  punished 4309 

4  After  the  fiict 4308 

6  How  punished 4310 

6  When   tried 4311 

7  Harborers  of  criminals  are 4490 

8  How  punished 4490 

Accident  and  Mistake. 

1  Relieved  against  when 3112  to  3129 

Accommodation  Indorser, 

1  Is  merely  a  surety 2151 

Accord  and  Satisfaction. 

1  Defined ^  2878 

2  New  agreement,  executed  is.  when 2878 

3  Where  debt  is  not  extinguished 2879 

4  Must  benefit  creditor 28S0 

5  Agreement  to  take  less,  is  not.  when...  2881 

6  Compromise  is 2882 

Account. 

1  Jurisdiction  of  equity  over 3130 

2  Law  concerning 3131  to  3136 

3  Auditors  and  their  reports 3137  to  3140 

4  Books  of,  received  iu  evidence 3777 

Accounts. 

1  Of  oificers  and  members  of  Legislature, 

how  audited 192 

2  Bear  interest,  when 2057 
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3  Pavnieiit    applied     to  oldest   item    in, 

wlien 

4  Limitation  of  suits  on 

5  Proof  of  in  Justice':?  Court 

1  Arraignment  of 4r>83,  463G, 

2  Shall  have  copy  indictment. 4(,ioo,  4r)o4, 

3  And  list  of  witncj^ses 4r)oo,  4t)34, 

4  May  make  statement  in  felonies 

5  Shall  have  counsel 

6  Witnesses  must  contront 

Actions. 

1  Against  Western  and  Atlantic  Railroad, 

how  and  where  brought 974, 

2  For  divorce,  how  brought 

3  For  torts  to  wife,  who  may  bring 

4  For  injuries  to  children 

5  What  is  an  action 

6  Not  aftected  by  prescription,  when 

7  Plaintiff  shall  elect  between  two,  when 

2894, 

8  By  informers,  which  preferred 

9  KtTect  of  dismissing,  on  set  oif 

10  Limitations  of.  law  as  to  2913  to 

11  For  breach  of  cotitract,  how  brought... 

12  For  torts,  law  concerning 2951  to 

13  For  torts,  abate  when 

14  At  law  for  equitable  cause 

lo  Moulded  judgment  in  such  case 

l(i  Remedies  may  be  framed 

17  Action  defined 

18  Disiinctions  in,  abolished 

19  Bind  what 

20  Civil  actions  defined 

21  Penal  actions  defined 

22  Who  may  be  plaintiff  in  penal  actions.. 

23  Demand  not  necessary,  when  

24  Misioinder  in 

25  Parties  to .^ 3257,  3258, 

2G  Figures  and  initials  n?ed  in  pleading... 

27  What  may  be  joined  in 

28  Separate,  tnust  be  brought  when 

29  By  infants  not  void 

30  Attachments  pending 

31  How  commenced 

82   What  is  commencement  of 

33  Against  joint  ol)ligors 

34  Where  one  obligor  is  dead 

35  Against  copartners 3349, 

3G  .Judgment  in  such  cases  

37  Where  one  obligor  pleads  infancy 

38  Against  maker  and  indorser 

39  On  attachment  bonds 

40  Of  ejectment,  law  of 8355  to 

41  Against   corporations   and    companies 

8367^  to 

42  Against  executors,    etc.,   and   sureties 

8388  to 

43  Forms  of,  prescribed 3389  to 

44  Such  forms  apply  to  executors,  etc.... 

45  Vpnue  of  actions , 3402  to 

4G  Parlies  to,  how  made  pending... 3421  to 

47  Abatement  of,  law  concerning. .8488  to 

48  Pietraxit  defitied 

49  Effect  of  retraxit 8445, 

50  When  and  how  dismissed 

51  On  judgments,  where  Vjrought 

52  Against  defaulting  purchaser  of  land... 

58  Injustice's  Court 4139  to 

54  Various  kinds  of. page  559 

65  Consolidation  of page  559 
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56  Reinstatement  of page  696  note 

Acts  of  Conckkss. 

1  Counties  endtled  to  copies  of 10.51 

2  As  to  exemplifications 8830  to  3831 

Acts  of  thk  General  AssKmrly. 

1  Secretary  of  State  shall  keep  original...       85 

AnEMfTlON  OF   TiEOACY. 

1  Occurs  when 2463 

AlXlOl'UNMH^N'T. 

1  Of  Courts  of  ordinary ...4118,  4122 

2  Of  superior  courts 3242  to  3244 

3  Of  supreme  court 8239,  3240 

4  Of  arbitrations 4284 

5  Of  general  assembly 5058 

Administration. 

1  Husband  takes  wife's  estate  without, 

when 1761 

2  "Where  granted 834,  2502 

3  Rules  for  granting  2494  to  2500 

4  Granted  without  bond,  when 2496 

5  Expenses  of,  priority  of.... 2533 

6  Removal  of,  to  another  county. .2611  to  2613 
Administration  of  Assets. 

1  Assets  are  legal  and  equitable...., 3142 

2  Distribution  of  each  kind  3142 

3  When  partly  legal  and  partly  equitable  3143 

4  Equity  will  marshal  assets 3144 

5  Will  construe  wills  and  powers 3144 

6  Will  direct  representative 3144 

7  Bills  for  direction... 3145 

8  Bills  to  marshal  assets 3146 

9  Election  compelled,  when 3147 

10  Creditor's  bills 3148 

11  Receiver,  his  appointment  and  duty....  3149 

12  Receiver  must  account  to  court 8150 

13  All  who  aid  in  misapplying  assets,  liable  3151 

14  Assets  may  be  traced 3152 

15  Creditor  may  reach  equita))le  assets....  3153 
10  Joint  and   individual   assets,  how   dis- 
tributed   , 3154 

Administration  of  Estates. 

1  Changed  to  new  county,  when 34 

2  On  whom  cast  when  ordinary  is  clerk..  329 

3  Jurisdiction  of  ordinary  over 381 

4  In  what  county  granted 333,  834 

5  Realty  descends  to  heirs 2246,  2483 

6  Personalty  vests  in  administrator 2488 

7  Eight  of  administrator 2246,  2485 

8  Estates,  how  appraised 2516  to  2523 

9  Sales  by  administrators,  law  of.. 2554  to  2569 

10  Distribution  of  estates 2570  to  2688 

11  Compensation  of  administrators  2589  to  2597 

12  Equity  interferes  with,  in  what  cases...  3144 
Administrators. 

1  Amenable  to  new  county,   when 84 

2  Ordinaries  may  be,  in  what  cases 327 

8  Trust  of,  ceases  when  elected  ordinary     828 

4  May  convey  by  attorneys  in  fact 2180 

5  With  will  annexed,  power  of. 2440 

6  Right  of,  to  intestate's  estat.e 2246,  2485 

7  May  recover  estate  from  heirs,  when...  2486 

8  May  sue  f)urcliasers  from  heirs,  when..  2486 

9  Temporary,   appointed  when 2487,  2489 

10  Board  of  temporary 2488 

11  l)e  bonis  non,  when  appointed 2490 

12  With    will  annexed,    appointed   when 

2440,  2491 

18  Who  may  be  made 2492,  2493 

14  Rules  for  appointing 2494 

15  Clerks  appointed,   when 2495 

16  Appointment  of,  in  special  cases 2496 
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17  DiKfM'otioM  of  or<litiary 2407 

18  Porsori  oflerin^  .surety   prefcrrocl 240H 

19  Surviving,  rijLjhts  of 2490 

20  Need  not  be  the  persoriM  citing  2.0OO 

21  Revenue  stamps  tax(;(l  as  costs 2^)01 

22  In  wliat  county  ap{)oiiited 2;'j02 

2n  Citation,  how  publislied 2r,();} 

24  Oath   of 2004 

25  lioudof 2r,or, 

20  Honds  of,  how  filed  and  recorded  2500 

27  Bond  of,  how  sued 2507 

28  Executions  on  bond,  how  levied 2508 

29  Shall  give  new  sui-eties,   when 2509 

30  Liability  of,  on  joint  bonds 2510 

31  How  dealt  with  "for  default 2511 

32  Sureties  of  removed,  how  liable  2512 

33  Removal  of,  does  not  abate  suits 2513 

34  Removal  of  one,  vests  trust  in  another  2514 

35  How  brought  to  account  when  removed  2515 

36  Shall  show  estate  to  appraisers 2510 

37  Shall  return  inventory 2517 

38  Inventory  and  appraisement,  when  re- 

turned   2518 

39  Debts  due  by,  must  be  inventoried 2519 

40  Partnership  interests  to  be  inventoried  2519 

41  Must  join  in  inventory 2520 

42  Appraisement,  how  made  and  returned  2522 

43  Oath  of  appraisers 2521 

44  Removable  for  neglect  of  inventory 2523 

45  Cannot  take  estate  at  appraisement 2524 

46  Annual  returns  of,  how  made 2525 

47  Vouchers  must  go  with  returns 2526 

48  Returns  of,  how  allowed  and  recorded  2527 

49  Returns  of  non-resident 2528 

50  Returns  of  deceased,  how  made 2528 

61  Returns  of  married  administratrix 2528 

52  Docket  of,  shall  be  kept 2529 

63  Defaulters,  how  dealt  with 2529 

54  Shall  give  notice  to  creditors 2530 

65  Allowed  twelve  months  to  look  into  es- 

tate   2530 

66  Failure  to  give  notice  of  claims,  effect 

of 2530 

67  Heirs  shall  pay  debts,  when 2531 

68  Shall  pay  debts  in  what  time 2532 

69  Rank  and  priority  of  debts 2533 

60  Estate,  how  bound  for  debts 2534 

61  Duty  of,  in  collecting  debts 2535 

62  Heir  or  creditor  may  collect,  when 2536 

63  May  make  compromises 2537,  2538 

64  May  submit  to  arbitration 2537 

65  May  release  debts 2537 

66  May  appoint  attorney  in  fact 2587 

67  May  join  in  assignments,  how 2588 

68  May  compromise  by  order  of  ordinary  2539 

69  Allovi^ed  to  expend  for  minors,  when..  2540 

70  May  invest  in  lauds,   how 2541 

71  May  pay  barred  debts,  when..-. 2542 

72  May  employ  counsel  for  estate 2543 

73  Investments  by,  how  made 2544 

74  May  continue  deceased's  business 2545 

75  May  contract  for  labor,  when  2546 

76  Duty  of,  as  to  contracts  of  deceased...  2547 

77  Exempt  from  suit  for  twelve  months...  2648 

78  Be  bonis  uon,  not  exempt  when  2548 

79  Be  bonis  non,  made  parties  \vhen 2548 

80  Shall  make  titles  on  bond  of  decedent..  2549 

81  Notice  of  application  for  titles  2550 

82  Titles,  how  made  when  vendee  dies....  2551 

83  Where  vendor  and  vendee  both  die 2552 

84  Costs  of  proceeding,  by  whom  paid....  2553 


85  Cannot  bind  onfate  by  warranty 256S 

80  (/'an not  H«;li  agairiMt  adv«;rh«;  holding....  2fffA 

87  ('lairuH  at  HaU;H  by 'J-VJii 

88  Sab;H  by,  law  governing 2554  to  2^»('/J 

89  Distribution  of  estate  by 2570  to  2Wi 

90  I>istrif)uliofiH  in  kind 25H4  U)  'Z'tf^H 

91  ComrniisionH  of 'Z^'/Ki 

92  Cornmi.ssion.s  of,  on  interoHt 2590 

93  N(;t  ulh^wed  cornrniHHion.H,  when. .2591,  2502 

94  Travelling  expetiH^H  of,  how  allowed..  2/i03 

95  Extra  compr;nHation  of 2503,  2504, 

96  ComrnissioriM  aHowed  orifund  but  once  250.'> 

97  Coinmi.ssions,  how  forfeit'^d 250^J 

98  Expense  of  agents  allowed  to  2507 

!)9   Settlements  with,    before  ordinary 2508 

100  Such  settlement.4,  how  made 2500 

101  Enforcement  of  settlement 2500 

102  Settlements  with,  in  equity 26<Ki 

103  Interest,  how  charged  against  2601 

104  Basis  of  final  settlement  with 2602 

105  Interest,  when  and  how  compounded..  2603 

106  Final  recei{)ts  of,  how  atteste<i 2604 

107  Such  receipts  are  evidence,  when 2604 

108  May  demand   refunding  bonds,    when 

2587,  2005 

109  How  discharged 26^)6 

110  Order  of  discharge 2607 

111  Fraudulent  discharge  void 2608 

112  Unclaimed  fund,  how  disposed  of 2600 

113  Resignation  of,  how  effected 2610 

114  Saving,  in  favor  of  minors 2610 

115  Removal  of  trust,  how  effected 2611 

116  Executor  need  not  give  bond,  whe»....  2612 

117  Sureties  of,  how  liable  on  removal 2613 

118  Foreign     administrators,      rights     here 

2614  to  2618 

119  Suits  against,  when  to  be  brought 2922 

120  Subject  to  attachment,  when 3277 

121  Suit  on  bond  of,  allowed  when.  ...3383,  3384 

122  Suretiesof  suable  in  first  instance,  when  3386 

123  Property  of,  exhausted  first 3387 

124  How  served  where  one  is  out  of  State..  3388 

125  Forms  of  action  against 3399 

126  Pleas  peculiar  to  3473 

127  May  plead  as  intestate  could 3474 

128  Subject  to  garnishment,  when 3555  3557 

129  Form  of  judgments  against 3573  3574 

130  May  file  illegality 3670 

Administrator's  Sales. 

1  Of  perishable  property,  how  eflfected...  2554 

2  Manner  of 2555 

3  Terms  of  and  liability  of  administrator  2556 

4  Of  wild  lands,  may  be  private 2557 

5  Of  choses  in  action 2558 

6  Of  land,  when  allowed 2559 

7  Of  land,  where  and  how  made 2560 

8  Of  land  in  two  counties 2562 

9  Recitals  in  deed,  how  far  evidence 2561 

10  Claims  against,  where  tried 2565 

11  In  private,  condemned  2566 

12  Under  wills,  how  efiected 2567 

13  Terms  of,  must,   be  advertised 2563 

14  Return  of,  how  made 2569 

15  Claims  against 3743 

Admissions. 

1  Of  executor  and  legatee  good  against 

will,  when  2437 

2  Of  facts,  a  void  continuance 3523 

3  Refer  to  civil  cases 3783 

4  Of  parties 37S4,  3785 

5  Of  strangers 3786 
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0  Of  agents 8787 

7  Of  privies 3788 

8  Improperly  obtained 3789 

t)  Whole,  received 3701 

10  EtVect  of  silence 3700 

11  Weight  of 3702 

Al^OlTlO.V. 

1  t>f  children,  how  done 1788 

-  01>jeciions  to,  how  urged 1780 

8  Of  adults,  how  done 1700 

^Aun.TEKATKn  DiuGs  OR  Liquors. 

1  Sale  of.  gives  action  to  injured  party...  3004 

2  Punishment  lor  selling 4551 

AnriTEKY. 

1  With  wife,  gives  husband  action 3008 

2  Marriage,  how  proved  in  suits  for 3008 

3  Parties  not  to  testify  to 3855 

4  Punishment  for 4531 

6  Incestuous,  how  punished 4533 

6  Between  whites  and  blacks,  penalty....  4572 

ADri.TfUY  AND  Fornication. 

1  Punishment  for 4534 

2  l^etween  whites  and  blacks,  punished..  4572 
Adults. 

1  How  adopted 1790 

2  Names  of,  may  be  changed 1790 

Advancements. 

1  What  are 2679,  2581 

2  Proof  of 2580 

3  How  accounted  for 2582 

4  How  estimated 2583 

Adverse  Possession. 

1  Exists  between    tenants   in    common, 

when 2303 

2  Raises  presumption  of  grant,  when 2363 

3  Respected  in  processioning 2388,  2389 

4  Administrator  cannot  sell  against 2464 

5  In  case  of  prescription 2679  to  2685 

6  Unavailing,  when 2686  to  2688 

7  Does  not  avoid  deeds 2695 

Advertisement. 

1  Of  aflministrator's  sales 2560 

2  Of  sheriff's  sales 3647,  3648 

3  Fee  for,  paid  in  advance,  when 3649 

4  Medium  of,  changed  how 3650 

5  Of  constables' sales 4172 

Alfidavits. 

1  Agents  may  make,  in  legal  proceedings  2207 

2  To  obtain  attachments  3265,  3267 

3  On  which  legal   proceedings  founded, 

not  amendable 3504 

4  Of  illegality,  amendable  how 3501 

5  To  appeal  amendable 3506 

6  Of  iliegality,  law  concerning 3664  to  8671 

7  Charging  offenses,  contents  of 4714,  4715 

Affirmation. 

1  Included  in  ''oath" 5 

3  Of  witnesses ^ 8862 

4  Court  may  frame 3862 

Aforesaid  and  Preceding. 

1   Meaning  of 5 

Affmiays. 

1  Defined  and  punished 4515 

Agent. 

1  Governor  may  appoint 74 

2  Of  foreign  banks,  etc.,  how  taxed 820 

3  Wife  is,  to  buy  necessaries 1757 

4  Wife  may  act  as,  for  husband 1759 

5  Of  partnership,  obeys  instruction  when  1910 

6  What  makes  an  agent 2178 

7  What  may  be  done  by 2179 


8  Who  maybe 2181 

9  Formality  of  creating 2182 

10  Diligence  of 2185 

11  Cannot  deal  with  himself 2186 

12  Cannot  make  personal  profit 2187 

13  Fjstoppel  on,  as  to  principal's  title 2188 

14  Of  several,  subject  to  instruction  of  one  2189 

15  Compensation  of 2190 

16  Ratilication  of  acts  of. 2192 

17  Effect  of  mingling  goods  by 2193 

18  Acts  of,  bind  principal  how  far 2194 

19  Form  of  acting  immaterial 2195 

20  Authority  of,  how  construed 2196 

21  Private  instruction  to,  do  not  bind  oth- 
ers   2196 

22  Representations  of,  bind  principal 2199 

23  Concealment  of,  binds  principal 2199 

24  Principal  bound  for  fraud  of 2201 

25  Notice  to,  affects  principal 2200 

26  Principal   bound    for   tort   of  one,    to 
another,  when 2202 

27  Trespass  of,  binds  principal  when 2203 

28  Is  competent  witness 2206 

29  Declarations  of,  admissible  when 2206 

30  Rights  and  liabilities  of  as  to  strangers 

2207  to  2214 

31  Overseers,  law  as  to 2215  to  2217 

32  Of  administrator,  expenses  of 2597 

33  Of  foreign  insurance  companies,  must 
obtain  license 2841 

34  Payment  to,  binds  principal  when 2864 

35  Admissions  of,  bind  when 3787 

Agency. 

1  Of  wife  for  necessaries,  presumed 1757 

2  Of  wife,  when  to  be  proved 1759 

3  Formality  of  creating 2182 

4  Revocable  when  and  how , 2183 

5  For  illegal  purpose,  gives  no  right 2191 

6  Ratification  of,  law  as  to 2192 

Agreements. 

1  That  mws^  be  in  writing 1950 

2  Exceptions 1951 

Agricultural  Products. 

1  Statistics  of ...114,  920,     934 

2  Title  to  not  changed  till  paid  for 1593 

3  Penalty  for  failing  to  pay  for 1594 

4  Law  as  weighing 1599  to  1604 

5  Sale  of  not  to  be  taxed  by  cities 1605 

6  Salesman  of,  shall  not  charge  tax 1606 

Agricultural  Statistics. 

1  Comptroller's  duty  as  10 114 

2  Tax  officers  shall  obtain 920,     934 

Aliens. 

1  Exempt  from  military  service 1060 

2  Who  are 1660 

3  Rights  and  privileges  of 1661 

4  May  sue  and  testify  here 1662 

5  May  acquire  and  enforce  liens 1663 

6  Flxempt  from  militia  duty 1665 

7  Privileges  of  certain  Frenchmen 1664 

8  May  hold  lands,  in  what  manner 2676 

Alimony. 

1  Definition  of 1736 

2  Temporary,  how  obtained 1737 

3  Judge's  discretion  in  allowing 1738 

4  Order  for,  may  be  revised 1739 

5  Order  for  temporary,  how  enforced 1739 

6  Merits  not  in  issue 1740 

7  For  children,  pending  divorce  suit 1741 

8  For  children  on  final  trial  of  divorce...   1742 

9  Judgment  in  favor  of  children 1743 
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10  Porrnanont  alimony,  vvliori  granted 1744 

11  liy  voluntary  dcMid  of"  huHband 174') 

12  By  (lecr(!e  in  equity 1740 

13  Procooding  for  before  .JMflgo 1747 

14  Judf^tnent,  how  excepted  to 1748 

16  Liability  of  husband  before 1749 

10  Liability  ceas(;s  after H^O 

17  Annull(;(]  by  after  eolia1)itation 1751 

18  (Cohabitation  does  not  alfcjot  children...   11!')] 

19  Defeats  inheritance  of  wife 1752 

Allkoiance. 

1  Due  where 5025 

Alteration. 

1  Of  written  contracts,  effect  of 2852 

2  Materiality  of,  decided  by  Court 2858 

8  Fact  of,  tried  by  jury 2858 

4  Must  be  explained  when 2854 

6  Of  records  and  papers---penalty 4471 

Altertkg  Marks  or  Brands. 

1  Punishment  for 4403 

Altering  Public  Roads. 

1  Penalty  for 650 

Amalgamation. 

1  Of  races  by  marriage  forbidden 1708 

2  Punishment  for 4567 

Ambiguities. 

1  In  wills,  explainable 2457 

2  In  all  writings  explainable 8801 

Ambrotypists. 

1  Tax  on 809 

Amendment. 

1  Of  process  and  orders 206  3490 

2  Of  records 206,  8499,  3600 

3  In  County  Court 285 

4  In  cases  of  attachment 3316 

5  Of  pleading  allowed  when 3479 

6  Of  pleading  not  allowed  when 3480 

7  To  include  increase  of  personalty 3481 

8  Amending  party  put  upon  terms 3482 

9  0 ^  mhuomers,  instaiiter 3483 

10  As  to  parties 3484,  3485,  3486 

11  As  to  representative  character 3487 

12  So  as  to  give  jurisdiction 3488 

13  Of  scire  facias 3489 

14  Of  verdicts 3491,  3492,  3493 

15  Of  judgments , 3494 

16  Of  executions 3495,  3496 

17  Of  official  entries  and  returns 3497,  3498 

18  Of  affidavits  of  illegality 3501 

19  Of  insolvent's  schedule 3502 

20  Of  rules  for  new  trial 3503 

21  Of  affidavits  not  allowed  when 3504 

22  Of  appeal  and  other  bonds 3505 

23  Of  affidavits  to  appeal 3506 

24  Mistakes  of  officers  amendable 3507 

25  Continuance  in  cases  of 3520,  3521 

26  In  Courts  of  Ordinary 4116,  4129 

27  In  equity  cases 4181 

28  Effect  of  in  equity 4196 

29  Of  bill  of  exceptions 4288 

Ancient  Boundaries. 

1  How  proved 3780 

Ancient  Documents. 

1  Need  no  proof,  when 2700 

2  Admissible  in  evidence  when 3779 

Animals. 

1  Larceny  of,  how  punished 4402 

2  Killing  or  maiming---penalty 4612 

3  Accused  must  show  what 4612 

Annuities. 

1  Charged  on  land  follow  it 2236 


Answer, 

1  l"'il(;d  at  first  term 

2  Nf)  part  of  Hhall  be  stricken 

3  Petition  and,  tnako  i/JHUo 

4  Dilatory  miiKt  bo  Hworu  to 

5  If  none  filed,  judgment  by  default. 

0  Is  general  Imhuo 

7  Special  necessary,  when 

Answer  ix  IOqcity. 

1  Must  be  full  as  to  discovery  sought 

2  ILjw  far  evidence 3105, 

3  Pesponsive  when 

4  Of  co-defendants,  evidence  when 

5  Is  evidence  in  ca^es  of  injunction 

6  Used  as  cross  bill 

7  Mode  of  defense  to  bill 

8  When  filed 

9  Exceptions  to 

10  Verification  of 4195, 

11  Constituents  of 

Appeal. 

1  Erom  County  Court 280,  293, 

2  Where  executors,  etc.,  are  elected  Ordi- 

nary  

3  From  commissioners  of  pilotage 

4  In  cases  of  homestead 

5  Bonds  to  appeal  amendable 

6  Affidavits  to,  amendable 

7  Continuances  on 

8  Judgments  on,  how  signed 

9  Suspends  judgment 

10  Lies  in  what  cases 

11  From  Court  of  Ordinary 3011, 

12  Within  what  lime  entered 3613, 

13  Who  may  enter 

14  Costs  paid  and  security  given  to 

15  Attorney  may  sign  bond  to 

16  By  partners  and  joint  contractors 

17  One  or  more  may  enter 

18  Parties  how  bound  in  such  case 

19  Liability  and  recourse  of  surety  on 

20  How  entered  by  fiducial  agents  

21  \n  forma  pauperis 

22  How  transmitted  by  Ordinary 

23  How  sent  up  from  Justice's  Court 

24  Is  de  novo  investigation 

25  Effect  of 

26  How  withdrawn 

27  How  tried 

28  Damages  for  frivolous 

29  To  the  Courts  guaranteed 

30  From  one  jury  to  another,  abolished 

Apothecaries. 

1  Exempt  from  jury  duty 

2  Must  obtain  license 

3  Indictable  when 

4  Onus  on,  when 

Appointments. 

1  Are  offices,  when 

Apportionment. 

1  Of  deficiencies  in  sale  of  lands 

2  Of  failures  of  consideration 

3  Of  contracts 

4  In  equity 

6  Of  representatives 

7  Changed  how  and  when  

Appraisement  of  Estates. 

1  Law  regulating 2516  to 

Apprentices. 

1  Ordinary  may  bind  out 331, 

2  Who  may  bind  themselves  as 
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3  Law  relating  to 1871  to  1884 

4  Kiiticing,  how  punislied 4498 

6  Protection  of  witnesses  in  such  case 4499 

APPROrUlATlOX  OF  Paymknts, 

1   By  whom  and  how  made 2809 

ArrKoruiATioNs  ok  Money. 

1  Book  of  to  be  kept 77 

2  Paid  to  ohjeeis  specified 92 

3  llevert  afier  six  months 92 

4  liy  resohaion,  how   done 193 

ArrKoruiATioNs. 

1  Book  of  shall  be  kept 77 

2  Comptroller  shall  keep  book  of 105 

3  How  made  by  resolution 193 

ArrRoxiMATiox. 

1  Bequests  effectuated  by,  when 2468,  3156 

Arabic  Nimekals. 

1  May  be  used  in  pleading 3260 

Arbitkamext  and  Award. 

1  Parties  submitting  to,  bound  by 2883 

2  Fiducial  agents  may  submit  to 2884 

3  Submission   and  award    may  be   verbal 

when ^ .._ 2885 

4  Submissions  must  be  in  writing,  when...  2885 

5  Award  must  be  in  writing,  when 2885 

6  Award  must  consist  with  submission 2886 

7  When    excessive,    that  which   is    good, 

stands.... 2886 

8  What  decided  under  general  submission.  2887 

9  Award  must  be  certain,  final  and  reason- 

able   2888 

10  Must  be  made  by  the  arbitrators  or  um- 

pire   2888 

11  Good   part  of  defective   award   stands, 

when 2889 

12  Award  by  umpire  is  good 289« 

13  Pending  litigation,  how  referred 2891 

14  What  vitiates  award 2892 

15  Fraud  will  void  award 289^ 

16  Mistake  vitiates  award,  when 2892 

17  Good  defense  to  suits  for  torts. 3062 

18  Equity  sets  aside  award  for  fraud 3178 

19  What  may  be  submitted 4225 

2^  Who  may  submit 4225 

21  Form  of  submission 4226 

22  Submission  irrevocable,  when 4226 

23  Number  and  selection  of  arbitrators, 4227,  4228 

24  Time  and  place  of  meeting 4229 

25  List  of  witnesses 4230 

26  Vacancies,  how  filled 4231 

27  Arbitrators  to  be  sworn 4232 

28  Continuances 4233 

29  Adjournments 4234 

30  Interrogatories  and  depositions 4235 

31  Competency  of  witnesses 4236 

32  Rules  of  evidence 4237 

33  Power  of  arbitrators 4238 

34  Production  of  books  and  papers 4239 

35  Administration  of  oaths 4240 

36  Two  may  make  award 4241 

37  Return  of  award 4242 

38  Entered  on  minutes  of  Superior  Court...  4242 

39  Effect  of  award 4242 

40  Award,  how  attacked  4243 

41  Trial  of  issue 4244 

42  Effect  of  verdict 4244 

43  Fees  for  entering  award 4245 

44  Costs,  how  taxed 4246 

45  Pav  of  arbitrators,  how  fixed 4247 

46  How  collected 4247 

47  Submission  to,  in  other  cases 4248 


48  Judgment  on  award 4249 

AuorMV'.xr. 

1  Order  of,  in  criminal  cases 4645 

2  Order  of,  in  civil  cases., P'lge  557,  note 

3  By  brief  in  supreme  court 4277  to  4280 

4  Time  for  extended,  when 4-76 

Amis. 

1  Of  the  State,  where  deposited 1180 

2  How  delivered  to  volunteers. .1080,  1081, 

1181  to  1183 

3  Preservation  of 1184,  1186 

4  Rights  to  bear,  law  of 5006 

5  Carrying,  punished  when 4527,  4528 

Arraignment. 

1  Li  minor  offenses 4633 

2  P'orm  of 4636 

3  Entered  on  indictment 4641 

4  And  on  minutes 4640 

5  Not  to  be  in  fetters 4642 

Arrest. 

1  Defined 4728 

2  Officer  may  make,  anywhere 4721 

3  Officer  may  summon  posse  to 4722 

4  Without  warrant 4723,  4725 

5  By  private  persons 4724 

6  Breaking  doors  to 4729 

7  Abuse  in  effecting,  prohibited 5008 

8  Action  for  malicious 2993  to  2996 

9  Exemption  of  witnesses  from  3850 

10  Of  militiamen 1170 

11  Voters  free  from  1293,  5032 

12  Exemption  of  Legislators  5054 

Arrest  of  Judgment. 

1  Motion  in,  for  what  cause  made 3587 

2  Nature  of  motion  in 3588 

3  For  defects  in  pleadings 3589 

4  Refused  when  defects  are  amenable 3590 

5  Motion  in,  where  made 3592 

6  Allowed  for  what 4629 

Arsenals. 

1  At  Milledgeville  and  Savannah  belong  to 

State 960 

2  City  volunteers  may  use  1186 

8  Gun  powder,  how  kept  in 1187 

4  Controlled  by  Secretary  of  State 1124 

Arson. 

1  Defined 4375 

2  In  towns,  how  punished 4376 

3  Elsewhere,  how  punished 4377 

4  Attempt  at,  how  punished 4378 

6  Of  out-houses,  how  punished 4379,  4380 

6  ''Burning,"  what  is 4381 

7  "  Setting  fire  to,"  complete  when 4382 

8  Of  railroad  bridges,  how  punished 4383 

9  In  day  time,  how  punished 4384 

10  Causing  death,  how  punished, 4385 

Assau],t. 

1  Definition  of 4357 

2  How  punished 4358 

3  Under  color  of  office,  how  punished 4477 

4  Opprobrious  words  proved  in 4694 

AssAui/r  WITH  Intent  to  Injure  Clothes. 

1  Defined  and  punished 4362 

Assault  with  Intent  to  Murder. 

1  Punishment  for 4359 

Assault  with  Intent  to  Rob. 

1  Defined 4360 

2  Punishment  for 4361 

Assemblies. 

1  Unlawful,  punished 4513 

2  Peaceable,  protected 4997 
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Ahhrnt. 
1  Of  executors,  to  legacies 2151  to  2458 

ASSKTH. 

1  or  dissolved  corporations,  (h'spoRition  of.  10H8 

2  Of  j)ii,rl,ii(;r.sl)i{».s,  divi(l(;d  in  kind,  wIkmi..  1!>07 

3  Of  insolvent  partnerships,  how  distrib- 

uted   1U18 

4  Administration  of .■>142  to  3154 

5  Service  of  hills  to  marshal 4188,  418'J 

ASSIONKK. 

1  Ofchosesin  action,  rights  of 2244 

2  Of  judgments,  not  affected  by  set-off 2902 

ASHICNMENT. 

1  To  evade  taxes,  void 818 

2  By  banks,  how  made 14'j;^ 

3  By  banks,  how  set  aside 1494 

4  By  banks,  how  executed 1495 

6  Bv  limited  partnerships,  void   when 1989 

6  By  the  partners,  void  when 1940 

7  Void  as  against  creditors,  when 1952 

8  Of  liens,  how  done 1996 

9  Of  choses  in  action,  how  made 2244 

10  Fiducial  agents  may  accept,  when  2538 

11  Of  judgments 3597,  3598 

12  Of  decrees 4217 

Assignment  of  Dower. 

1  Proceedings  for 4041  to  4048 

Asylums. 

1  That  belong  to  the  State 960 

2  Persons  going  to,  pass  over  Western  and 

Atlantic  Railroad  free,  when 1009 

3  For  the  blind 1212  to  1226 

4  For  deaf  and  dumb 1227  to  1237 

5  For  lunatics 1341  to  1374 

Attachments. 

1  County  judge  may  issue 295 

2  Justices  of  the  peace  may  issue 457 

3  Issue  in  what  cases 3264 

4  Affidavit  to  obtain - 3265 

6  Who  may  make  affidavit  for 3265 

6  Affidavit,  before  whom  made 3265 

7  Bond  to  obtain 3266 

8  Affidavits  for,  by  partners,  etc 3267 

9  Sureties  on  bond  for,  who  may  be 3268 

"10  Who  may  issue 3269 

11  Against  property  in  different  counties...  3270 

12  Sulficiency  of  bond  for,  Low  contested...  3271 

13  Returnable  where 3272 

14  How  directed 3273 

15  Issue  on  Sunday,  when 3274 

16  Issue  for  debt  not  due 3275 

17  Against  partners  and  joint  debtors 3276 

18  Against  executors  and  administrators  ...  3277 

19  Lie  for  what  sort  of  demands 3278 

20  By  sureties  and  indorsers 3279 

21  Pendente  lite 3280 

22  Foreign  corporations  subject  to 3281 

23  Substantial  compliance  sufficient.... 3282 

24  Form  of  bond,  affidavit  and  writ 3283 

25How  levied 3284,  3288 

26  Must  be  returned  by  officer 3285 

27  Order  and  form  of  levying 3286 

28  On  what  levied 3287 

29  How  levied  on  shares  in  corporation 3289 

30  Transfer  of  stock  after  levy  void 3290 

31  Certificate  to  purchaser 3291 

32  Stock,  how  transferred  to  purchaser 32^1 

33  For  purchase  money  of  land 3292 

34  For  purchase  money  in  other  cases 3293 

35  Such  attachments,  how  obtained 3294 


86  For    pnrchaHe  money,  bow  iniiued  and 

Icvi«;d 32?i5 

.''7   Law  uf)[)licabb*-  in  such  chhuh JJ*J*JQ 

'.',H  A^jiin^t  fruiidui.-tit  dr;btorM... '','J't'! 

'•'M  \Vh<;n  and  how  they  ur«j  <}\)ln'nn;i\... 

40  How  th<-y  may  be  removed ^  ,j 

41  ]*roceedings  in  Huch  canes 83^JO 

42  Mxcoj)iionH  to  granting  or  refuRing 3301 

4'3  (jarniHlirnenlH  muy  i.s.sue  in 33(l2 

44  Garnish uientH   against  persons  in  other 

counties 3303 

45  Proce«idirigs  wlieregitrniHliee  au**wer8  not  3o04 

46  Proceedings  where  he  udnjiln  efleclH 3305 

47  Answer  of  garnishee,  how  traversed ''/■'<)*) 

48  ^JVial  of  traverse  in   justice's  court 3307 

49  Declaration  in,  filed  at  first  term 3308 

50  Notice  of,  to  defendant 3309 

51  Effect  of  such  notice 3309 

52  Defendant  may  appear  and  deferjd 3310 

53  He  may  plead   set-off,  though  not  due...  3311 

54  He  may  traverse  plaintiff's  affidavit 3;il2 

55  Such  traverse  shall  not  delay  the  case...  3313 

56  Parties,  how  made  In  case  of  death. 3314,  3315 

57  Amendments  in  cases  of 3316 

58  Judgments  in,  how  attacked  by  creditors  3317 

59  Testimony   in,  taken  by  interrogatories..  3318 

60  Replevy  of  property  in  cases  of.. -..33 19,  3320 

61  Perishable  property  may  be  sold 3321 

62  Claims,  how  interposed  in 3322 

63  Claims,  how  tried 3323 

64  Claimant  may  replevy  property 3324 

65  Suit  on  bond  of  claimant 3325 

66  Claimant  liable  for  hire,  when 3326 

67  Claims,  when  interposed 3327 

68  Judgments  in  are  general,  when 3328 

69  Executions,  how  issued  and  levied 3329 

70  Money  raised  by,  how  applied 3330 

71  Priority  of  liens,  how  determined 3331 

72  Suit  on  plaintiff's  bond 33-54 

Attempts  to  Commit  Chime, 

1  Accused  acquitted  of,  when 4674 

2  Jury  may  find,  when 4675 

3  Punishment  prescribed  for 4712 

Attempt  to  Incite  Insurrection. 

1  Defined 4316 

2  Punishment  for 4317 

3  By  convicts,  penalty 4S21 

Attendance  of  Witnesses. 

1   How  secured SS41  to  3851 

Attestation. 

1  Of  deeds 2690,  2706 

2  Ofmortgages l-^^5 

3  Of  wills 2414 

4  Of  public  officers 3S16 

5  Of  court  contracts 2771 

6  Of  indentures  of  apprenticeship 1871,  1873 

Attorney  and  Client. 

1  Communications  sacred 3797,  3798 

Attorneys  at  Law. 

1  Who  may  practice  law 3S7,    388 

2  Qualifications  of 389 

3  Aliens  may  be  admitted  to  the  bar 390 

4  Application  for  admission  to  the  bar 391 

5  Evidence  of  facts  stated  in  petition 392 

6  Examination  of  applicant 393 

7  Examination,  how  conducted 394 

8  Applicants  not  qualified,  to  be  rejected..    395 

9  Admission,  manner  of 296 

10  Oath  of 397 

11  Graduates  of  Lumpkin  law  school,  how 

admitted 398 
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12  From  other  States,  liow  admitted... .300, 

......400,    402 

13  From  other  States,   refused  admission, 

when 401 

14  How  admitted  in  supreme  court *....    403 

15  Contracts  lor  fees  of,  void  when 404 

16  Petiahy  for  transferring  fee  notes 405 

IT  Fees  of.  rule  for  fixing 40^) 

18  Subject  to  rule,  wheti 407 

10  Authority  .^f,  to  hind  clients 408 

-0  Limitations  on  authority  of 400 

*J1   Advice  of.  no  relief  to  client 410 

*22  Liable  for  unskillful  advice 410 

28  Cannot  bind  part}',  unless  employed 411 

24  Unauthorized  appearance   of,  is  a  con- 

tempt     412 

25  Proof  of  authority  may  be  demanded 413 

20  Leading  counsel  has  preference 414 

27  Who  is  leading  counsel 415 

28  First  employed  has  preference,  when 416 

20  Special  duties  of 417 

30  Causes  for  removing 418 

31  Removable  on  whose  motion 420 

32  Accusation  must  be  in  writing 421 

33  Accusation  must  be  sworn  to,  when 422 

34  Order  for  accused  to  appear 423 

35  Appearance  of  accused 424 

3^  Answer  of  accused 425 

37  Objections  by  accused 426 

38  Trial  and  judgment 427 

30  Effect  of  the  judgment 428 

40  Proceeding,  in  whose  name 420 

41  Evidence,  how  obtained 430 

42  Informant  shall  secure  costs,  when 430 

43  Cost?  of  proceeding,  how  taxed  and  paid    431 

44  Liformant's  death,  effect  of 432 

45  Jury  may  find  accusation  malicious 433 

46  Removable  for  not  paying  tax 434 

47  How  reinstated 410 

48  Tax  on 800 

40  Law  graduates  of  State  University 1207 

50  Rights  of,  in  claim  cases 1008 

51  Lien  of,  law  regulating 1980 

52  Rank  of  such  liens 1080 

53  Lien  of,  on  personalty,  how  enforced....   1992 

54  Lien  of,  on  realty,  how  enforced 1900 

55  Adminisirators  may  employ 2543 

56  Continuance  for  absence  of 3525 

57  Subject  to  garnishment 3552 

58  Transfer  of  judgments  by 3508 

50  Liability  of,  for  cost 3676,  3677 

CO  Cost fi. fas.  against... 3686,  3687 

61  Not  compelled  to  testify,  when 3854 

62  Pay  20  per  cent.,  when 3050,  3051 

63  Ruled  in  vacation 3053 

64  Answer  to  rule,  etc 3054 

65  Ruled  without  notice,  when 3055 

66  Lien  of  rule  absolute  against 3056 

67  .Stricken  from  roll,  when 3058 

Attorn  ey  G  kn  t; ka l. 

1  Appointed  by  what  Governor. 71 

2  Official  term  of 367,  5107 

8  Appointment  of,  when  and  how  made...    368 

4  Duties  of,  specified 360,  5108 

6  May  be  called  out  of  his  circuit 370 

6  Comptroller  may  require  services  of 371 

7  Salary  of. 1640,  5113 

8  Fees  of. 1648 

0  How  removed 5111 

10  Qualifications  of ^ 5115 


Attounkys!  ly  Fact. 

1  Guardian  may  appoint 1838 

2  Wife  may  act  as,  for  husband 1750 

3  Executors,  etc.,  may  sell  and  convey  by  2180 

4  May  file  illegality  to  execution 3070 

Attornky.  Pom'er  of. 

1  Filed  with  official  bond,  when 153 

2  Filed  on  appeal,  when 3615 

3  Decisions  as  to page471,  note. 

Attornment. 

1  By  tenant  prohibited 2283 

Auction. 

1  Sales  by,  need  no  writing 2630 

Auctioneers. 

1  Tax  on 800 

2  Who  may  be 1425 

3  How  licensed 1425 

4  Liability  for  selling  stolen  horse 1426 

5  May  sue  for  goods  sold  by  them 2200 

6  Are  agents  of  both  parties  in  sales 2630 

Auditors. 

1  Matters  referred  to  in  equity 3007 

2  Report  of,  and  exceptions  thereto. .3007,  4203 

3  Effect  of  report  of 3138,  3140 

4  Li  what  cases  appointed 3137,  3130,  4202 

5  Powers  of 4202 

6  Fees  of 4204 

Autrefois  Acquit. 

1  Accused  jeoparded  but  once 5000 

Autrefois  Convict. 

1  Accused  jeoparded  but  once 5000 

Award. 

1  Requisites  of  good 2885  to  2800 

2  What  vitiates 2802,  2803 

3  Equity  will  set  aside,  for  fraud 3178 

4  Rendition  and  effect  of 4242 

Backing  Executions. 

1  From  justice's  court 4167 

Baggage. 

1  Liability  of  carriers  for 2071,  2081 

2  Railroad  companies  shall  check 2072 

3  Lien  of  carrier  on 2079 

4  Innkeepers  shall  check 2123 

Bailees. 

1  Lien  in  favor  of 1087 

2  Lien  of,  how  lost 1988 

3  Property  of,  in  bailment 2059 

4  Care  and  diligence  required  of 2060 

5  Ordinary  diligence  defined , 2061 

6  Extraordinary  diligence,  what  is 2062 

7  Gross  neglect  defined 2063 

8  Burden  of  proof  on,  when 2064 

9  In  contracts  of  hiring,  law  as  to. .2085  to  2102 

10  May  sue  for  trespass,  when 3030 

Bail  in  Actions  ex  delicto. 

1  Judges  of  superior  court  may  grant 247 

2  Scire  facias  aga'mst  bail,  venue  of. 3417 

3  To  recOiyer  personalty,  law  of 3418  to  3420 

Bail  in  Civil  Cases. 

1  Decisions  as  to Appendix  Y 

Bail  in  Criminal  Cases. 

1  Given  twice  only,  when 4701 

2  Forfeiture  of  recognizances 4702 

3  Scire  facias  and  judgment  on 4703 

4  Surrender  of  principal 4704,  4746 

5  Sheriff  may  take,  wlien 4727 

6  Who  may  take 4747 

7  Excessive,  not  allowed 4747,  5008 

Bailiffs. 

1  County  judge  may  appoint 288 
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2  Rpcolal  hailKF  of  county  court 280 

0  Vv.dH  (}i\   in   county  court !'0() 

4  SiilcH  of  county  court  })ailifF,  how  made     ')]] 

5  'J'o  grand  jury,  oatli  of ?,'.)]('> 

(5  Oath  of,  to  other  juries .'Ui29 

Bailment. 
.1.    ncfmition  of 2058 

2  Property  of  bailee  in 20^/) 

3  Ciivo.  and  diligence  required  in 20G0 

4  Ordinary  diligence 20G1 

5  Extraordinary  diligence 2002 

C  Gross  neglect 200.'J 

7  Burden  of  proof  as  to  diligence 2004 

8  Carriers,  law  governing 2005  to  2084 

9  Hiring,  law  as  to  2085  to  2102 

10  Deposits,  law  relative  to 2108  to  2124 

11  Ijoans,  law  governing  2125  to  2]  of) 

12  Pledges  or  pawns,  law  as  to 2137  to  2147 

13  Is  generally  entire  contract 2102 

14  Right  of  action  in  cases  of 2102 

15  Wlio  sues  for  trespass  in  cases  of ,....  3030 

Ballot. 

1  Elections  to  be  by 1288,5026 

2  Examined  only  when  suspected 1331 

Banks  and  Banking. 

1 
2 
3 
4 
5 
6 
7 


Receivers  of  banks,  make  return  where.    278 

How  taxed 815 

Of  foreign  banks,  etc.,  how  taxed 820 

Tax,  returns  of,  to  whom  made 826 

Semi-annual  returns  of  banks 1466 

Contents  of  such  returns 1467 

Returns  shall  be  sworn  to 1468 

8  Bank  reports,  how  published , 1469 

9  Penalty  for  not  making  returns 1470 

10  False  oath  to  return  is  perjury 1471 

11  Prohibitions  on  banks 1472 

12  Prohibitions  qualified 1473 

13  Interest  on  contracts  with 1474 

14  Penalties  on  banks 1475  to  1479 

15  Obligations  of  banks 1480 

16  Shall  pay  specie 1480 

17  Shall  accept  their  own  bills,  etc 1480 

18  Penalty  for  default 1481,  1483 

19  Proceedings  against  for  default 1482 

20  ^'Bank:'  includes  what 1484 

21  Charter  of,  for  what  forfeited 1485 

22  Proceedings  to  forfeit  charter  of 1486 

23  Receiver  appointed,  when 1486 

24  Receiver's  duty 1487 

25  Compensation  of  receiver 1488 

26  Debts  of  insolvent,  how  paid 1489 

27  Bills  of  insolvent,  how  received 1490 

28  Stockholders  suable,  when 1491 

29  Abatement  of  suits  against  stockholders.  1492 
80  Assignments  by  banks 1493 

31  Assignments,  how  set  aside 1494 

32  Assignments,  how  executed 1495 

33  Stock,  how  transferred 1496 

34  Stockholder  free  from  liability,  when....  1496 

35  Foreign    administrators    may  check   for 

deposits 2618 

36  Venue  of  suits  against  banks 3413 

37  How  served  with  process 3414 

38  Proceedings  thereafter 3415 

Bank  Bills. 

1  Bona  fiih  buyer  of,  gets  title 2639 

2  Warranty  of  payer,  as  to 2867 

Bank  Chkcks. 

1  When  due,  with  reference  to  holidays...  2783 

2  Payment  in,  when  effeclual  2867 


Bank  Dii'.Kr'rrjuM. 

1    I'^lection  on  partofStato \ZZ9 

Hankkkh, 

1    How  taxed gl7 

Bank  Ofi  rrKHH. 

1    Punishable,  when 4I2^J  to  44552 

BANKIiri'Tf-Y. 

1    DeciHions  relating  to Appendix  V, 

Bank  Srof:K. 

1    Mode  of  taxing ^ir> 

I    2  Foreign  administrators  may  transfer 2G1H 

3  Hew  levied  on,  and  sold 2026 

4  How  attached .328fUo  Z'^jX 

Bans. 

1    Of  marriage,  how  certified 1""} 

IjAIUIATHY. 

1  Definition  f)f 4.'01 

2  l\inishment  for 45',»2 

Barter  and  Exchange. 

1  Contract  of  law  concerning 26'0 

BaS'I'ARDS. 

1  Domicil  of yV.'Z 

2  Who  are  1797 

3  Obligation  of  fathers  of 17l«8 

4  Rights  of  mothers  of 1799 

5  Inherit  by  express  law 1MK» 

6  Inherit  from  mother iHi-O 

7  Inherit  from  each  other l^U'J 

8  Rules  of  inheritance  by 1800,  1^01 

9  How  legitimated 17^7 

10  Father  of,  punished  when 45';4 

11  Bonds  to  maintain 4704,  47t'5 

Bastardy. 

1  Indicted  and  punished 4564 

2  Proceedings  in  cases  of 4762  to  47»'5 

Bathing  on  Sabbath. 

1   Wi^ien  and  how  punished 4''S1 

Battery. 

1  Defined  and  punished 43'"'.3 

2  Under  color  of  ofllice — punishment 4477 

3  Of  wife,  how  punished 4'73 

4  Opprobrious  words,  provable  in 4*  "/l 

Bestiality. 

1  Defined... 43-4 

.2  How  punished 4-:'-5 

3  Attempt  at,  how  punished 4oy3 

Bench  Warrants. 

1  Defined 4727 

2  Accused,  how  dealt  with 47"_7 

3  Sheriff  may  take  bail,  when 4727 

Benefit  of  Clergy. 

1  Not  allowed 4661 

Benefit  of  Counsel. 

1  Accused  shall  have 4999 

Bequests. 

1  Law  concerning 2451  to  2469 

Bigamy  and  Polygamy, 

1  Defined  and  punished 4530  to  4-5o2 

Billiard  Tables. 

1  Punishment  for  allowing  minors  to  play 

at 4543 

Bills  in  Equity. 

1  For  review,  to  be  brought  when 2919 

2  For  new  trial,  limitation  of 2919 

3  Statutes  of  limitation,  apply  to 2924 

4  For  construction  and  direction 3145 

5  To  marshal  assets 3146 

6  Creditors'  bills 3i4S 

7  Of  peace 3233 

8  Of  interpleader 3235.  3236 

9  For  iniunction 3210,  3211,  3218  to  3225 
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10  Intenogarories  required,  when 4170 

31   Informality  does  not  vitiate 4177 

]'J  Amendable 4177 

1;>  Who  mav  tile   and  how ....4178,4179 

14  Partie.^  io 4180 

I'i  Divisions  and  detinitions  of 4181 

lo  Cross  bills  not  needed 4181 

17  Supplemental,   unnecessary 4181 

18  Bills  of  revisor  abolished 4181 

10   Venue  of 4183 

*J0  Sanction  needed,  when  4184,  4186 

1!1    Filed  and  served,  when 4184 

22  Subpoena  annexed  to 4185 

23  Service  of 4185 

!24  Extraordinary  process  annexed,  when...  4187 

2o  To  marshal  assets,  how  served 4188 

2»>  Addition  of  parties 4189 

27  Dismissal  of 4190 

28  Set  oti;  saving  as  to 4190 

29  Modes  of  defending 4191  to  4200 

80  Trial  term  of 4205 

31  Mode  of  trial 4206 

32  Rules  of  evidence  and  practice 4207 

33  Tiiken  pro  confesso,  when 4208 

•^'4  For  review,  when  to  be  brought 4220 

35  Mul  itariou.sness  in page  754,  note 

Bills  of  Exception. 

1  To  judgments  for  alimony 1748 

2  Practice  in  such  cases 1748 

3  Must  be  certified  in  what  time 2921 

4  In  cases  of  injuction 3212  to  3215 

5  In  cases  of  quu  icarranto 3207 

6  In  cases  of  extraordinary  remedies 3216 

7  Lie  in  what  cases 4250,  4251 

8  How  tendered  and  certified 4252 

9  Pendente  lite 4254 

10  Brief  of  evidence  need  not  go  in 4253 

11  "Where  Judge  is  dead  or  absent 4255 

12  Where  parties  die 4256 

13  "Where  Judge  declines  to  certify 4257 

14  Judge — how  compelled  to  certify 4258 

15  Service  of 4259 

16  In  cases  ex  parte 4260 

17  Service  in  criminal  cases 4261 

18  Filing  of,  in  office 4262 

19  Transmission  of,  with  record 4262 

20  Is  supersedeas^  v:\\(i\\ 4263 

21  ^a?i(/«7/i?^5  against  officers 4264 

22  Time  of  filing 4265 

23  In  cases  from  city  courts 4266,  4267 

2\  Amendable  i 4288 

Bills  of  Exchange. 

1  Definition  of 2773 

2  Parties  to  and  their  designation 2773 

3  Foreign  bills 2773 

4  Acceptance  of,  payable  out  of  particular 

fund 2779 

5  Acceptors'  lien 2779 

6  Protest  of.  and  notice  to  indorser 2781 

7  Xot  jjayable  in  bank,  need  no  protest 2781 

8  When  due  with  reference  to  holidays 2783 

9  Holidays  designated 2783 

10  Days  of  grace  not  allowed  on  sight  paper  2784 

11  Payable  on  demand,  are  due  wlien 2791 

12  When  due,  if  no  time  be  specified 2791 

13  Damages  on  foreign 2792,  2793 

14  Indorsement  of  need  not  be  proved,  when  2855 

15  Limitation  of  suits  on 2917 

Bills  of  Indictment. 

1  For  stealing  animals 4395,  4398,  4400 

2  For  malpractice 4504 


3  Form  of. 4628 

4  Presentments  treated  as 4632 

5  Accused  shall  have  copy 4634,  4635 

6  Stand  for  trial  when 4647 

7  yolh'  prosequi  xxWow^A  when 4()49 

8  Limitations  for 4665 

9  Barred  by  two  returns  of  ''no  bill" 4708 

10  Exceptions  to,  when  made 4629 

Bills  of  Lading. 

1  Owner  of  boats  shall  give 1627 

2  Penalty  for  not  giving  and  showing 1628 

3  Articles  siiipped  must  be  in 1630 

4  Assignee  of,  not  affected  by  right  of  stop- 

page   2650 

Bills  of  Sale. 

1  To  personalty  may  be  recorded 2710 

2  Do  not  need  witnesses 2696 

3  Law  applicable  to  2696 

4  Record  of,  is  not  notice 2710 

5  Reduced  to  mortgage  when 3809 

Births. 

1  How  proved 3772 

2  Revoke  wills  when 2477 

Blank  Indorsement. 

1  May  be  explained 3808 

Blind. 

1  Asylum  for,  partly  owned  by  State 961 

2  Pass  over  Western  and  Atlantic  Railroad 

free,  when 1009 

3  Statistics  of,  how  obtained 1224,  1225 

4  Academy  for,  law  touching 1212  to  1226 

5  May  make  wills 2412 

Blood,  Cokruption  of. 

1  Not  worked  by  crime 5016 

Boarding-house  Keepers. 

1  Lien  in  favor  of 1986 

2  Rank  of  such  Hens .• 1986 

3  Liens  of,  how  enforced 1992 

Boats  and  Crews, 

1  Owners  of,  shall  give  bill  of  lading 1627 

2  Bill  of  lading  subject  to  inspection 1627 

3  Penalty  for  not  giving  bill 1628 

4  Penalty  for  not  showing  bill 1628 

5  Illegal  traffic  prohibited......... 1629 

6  No  article  shipped  unless  in  bill 1630 

Bona  Fide  Purchaser. 

1   Equity  will  not  disturb 3092,  note. 

Bonds. 

1  Sufficient,  when 4 

2  Of  officers,  where  kept  and  how  sued  ...       12 

3  Taken  by  officers,  how  returned  and  sued      13 

4  or  Comptroller  General 99 

5  Of  State  Treasurer 90 

6  Of  Secretary  of  State 81 

7  Of  officers,  law  relative  to 148  to    171 

8  Of  Ordinaries 321 

9  Of  sheriffs  and  how  approved,  etc 

349  to    353 

10  Of  jailors  and  record  of 358 

11  Of  clerks  of  superior  court 266 

12  Of  constables,  and  where  filed 47S,    474 

13  Of  county  treasurers 549,     550 

14  Of  county  surveyors 569,    579 

15  Of  coroners 585,    586 

16  What  are  subject  to  tax 801 

17  Of  tax  receivers  and  collectors 918,    930 

18  Stale  bonds,  law  touching 944  to    959 

19  Of  State  printer 1018,  1019 

20  Of  retailers  of  liquors 1419 

21  Of  pilots 1507 

22  Of  guardians 1812,  1853 
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"2?^  Agont«  may  nxoouf« 2207 

24  Kx (Hill tors  hIimII  give,  when 2447 

25  or  .'Kimiiiistrators,  law  loucliing 

2/>07,  2510,  2512 

2G  N'egrttiable,  who.n  and  liow 2770 

27  Indorsement  of,  not  prayed  urde«s  de- 

nied,,  2855 

28  In  cases  of  attachment 320f),  0208 

29  Attiiclnnent  bonds  how  contested ,  8271 

30  Judgment  how  signed  on 'i575 

SI   Forthcoming  bonds. ....^ 3072  to  ^074 

32  Of  vagrants,  how  forfeited 458.*] 

33  Duty  and  fee  of  solicitor 4584 

34  For  good  behavior 474!)  to  4751 

35  To  keep  p-eace 4752  to  4750 

30  Bastardy  bonds .4704,  4705 

Bonds  for  Titi.e. 

1  Titles  how  made,  where  parties  to.  die... 

2540to255S 

2  Dara^.ges  for  breach  of , 2949 

3  Sale  of  lands  held  under,  and  partly  paid 

for 3580 

4  Proceeds  of  swch  sale,  how  applied. ......  3580 

6  Notice  of  the  levy  in  such  case 3580 

6  Sale  of  land,  held  under,   for  purchase 

money , >,, 3054 

7  Decisions  relating  to...., pages  402,  582,  note. 
Bonds  to  Pkosecute. 

1  May  b'e  required ,.„., , 4719 

Books  and  Papers. 

1  Of  Western  and.  Atlantic  Railroad,  how 

far  evidence , 976 

2  Production  of 3508  to  3518 

Boundariss. 

1  Ancient,  how  proved ,... , 3780 

2  Removing,  how  punished.. ,..  4006 

Boundary  op  the  State. 

1  Defined ,...,...       15 

2  Line  between  Georgia  and  South  Caro- 

lina.....       10 

5  Between   Georgia,  North   Carolina  and 

Tennessee 17 

4  Between  Georgia  and  Alabama 18 

6  Between  Georgia  and  Florida. 19 

Brands. 

1  Law  regulating..... ....1438  to  1442 

2  Making  or  altering,  when  punished.......  4403 

Bribery. 

1  Definition  of 4409 

2  Punishment  for 4470 

Bridges,  Ferries,  Turnpikes  and  Causeways. 

1  Authority  of  Ordinary  over 387 

2  Bridges  and  causeways,  width  of. 601 

3  What  are  declared  public... 667 

4  How  divid«;d  and  classified 668 

5  For  benefit  of  county,  how  established...    069 

6  County  liable  for,  when 009 

7  Power  of  Ordinary  over 070 

8  Bond  of  contractor  for  671 

9  Bond  of  contractor,  how  approved 672 

10  Additional  bond  required  when 673 

11  License  revoked,  when 673 

12  Notice  of  repairs,  how  given 674  ! 

13  Repairs,  how  made 675 

14  Execution  against  contractor 675 

15  Issue  on  ^fi.  fa.,  how  tried  676  | 

16  Contractors  for,  cannot  be  commission-  j 

ers 677  1 

17  At  county  lines,  how  built,  etc 678  ; 

18  Remedy  against  county  in  default 679  j 


10  Toll  \)r\(](f(^n,  etc.,  at  county  linen,  how 

litreriHed  , fjg/) 

20  DiMtanre  between,  on  nam*;  MtrY;ain tihi 

21  DiHtancv,  how  f;(;m[»ut»:fl ...,  (i^2 

22  Rates  of  toll  mii.Ht  be  poHt<*d 6%3 

23  Land  owiu-is  may  liave  f».Tries  when....^  6M4 

24  Exce«Hive  Irdln,  how  reduced «  685 

25  Annual  r!Xarrii:jation  of  rates 6M 

20  Penalty  for  illegal  toll 687 

27  Penalty  for  ob«iructing  fords,  etc 'J8S 

28  nf>w  diflconfinned 68^ 

29  Owrter  of,  liable  for  neglect 6{K> 

30  County  liable,  in  what  cases 691 

31  Forfeiture  for  detention  at 692 

32  Liability  r)f  own(!r  of 603 

153  Liability  of  owners  of  private 694 

34  (Jompliiiiit  against  f)wn"rH  of 695 

35  Citation,  service,  and  jury 696 

30  Issue,  oath  of  jury,  continuance 097 

37  Verdict  and  eflVct  thereof. 098 

38  Proceeditiga  may  beat  any  time  -    699 

39  Fees  of  Ordinary  in  such  case 699 

40  Evading  toll,  or  injuring,  penalty  for....     700 

41  Right  of  way,  damages  liow  assessed 701 

42  Value  of  land,  how  estimated 704 

43  Grant  of  laivi  wilt  jmt  give  franchise 702 

44  One  franchise,  does  not  give  the  other...    703 

45  Right  to  construct,  law  as  to 2233 

40  Penalty  for  injuring  bridges 4011 

Brief  of  Evidence. 

1  Is  part  of  record  4253 

2  Need  not  be  in  bill  of  exceptions 42-J3 

Brokers, 

1  How  taxed 817 

Brothers  and  Sisters. 

1  Inherit  from  each  other,  how 2484 

2  Of  bastards,  inherit,  how 1800,  1801 

Buildings. 

1  Of  counties,  law  concerning 490  to    504 

2  Owned  by  the  State 900 

Buoys  and  Beacons. 

1  Punishment  for  disturbing 4007 

Burden  oh  Proof. 

1  In  claim  cases 3739 

2  Rests  where 37-'>8 

3  Change  of,  how  determined  37.^0 

4  Cast  on  bailee,  when 2004 

Burglary, 

1  Defined 4:^86 

2  "Dwelling  house,"  includes  what 4386 

3  May  be,  in  day.  or  night  43^6 

4  In  day  time,  how  punished 4387 

5  In  the  night,  how  punished :...  4388 

Burying  Grounds. 

1  Injuring,  how  punished  4020,4621 

Buying  and  Selling  Votes. 
1   Punishment  for  4ot>9 

Camp- G  hounds. 

1  Intruders  on,  how  rejected 4076 

1  ^"eudiug  near,  lu^w  punished 4.">76 

3  Police  for,  and  their  duty 4577 

Canals. 
1   Injuring  fixtures  of,  punished 4'  1» 

Canons. 

1  Of  inheritance 2484 

2  Of  inheritance  for  basrards 18(H),  1801 

3  Of  inheritance  by  legitimates  from  bas- 

tards  .' ISOl 

Capacity. 
1  .Measure  of.  to  make  a  will 2405  to  2409 
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Cafital. 

1  Governor  shall  reside  at 70 

2  Secretary  of  State  shall  reside  at 82 

0  Treasurer  shall  reside  at ...  91 

4  Comptroller  shall  reside  at 100 

CAriTOl.. 

1  Rooms  in,  assigned  by  Governor 02 

2  Executive  olVice  shall  be   kept  in 7U 

0  Secretary  of  State  shftll  keep  otHce  in  ...       82 

4  Clerk  of  supreme  court  shall  keep  office  in    228 

5  At  Atlanta,  belongs  to  State 000 

6  Old  one  at  MiUedgeville  and  its  grounds    900 
Cakk  anp  Diligence. 

1  Law  as  to.  in  bailments 2000  to  2004 

Cakpenteus'  1.1  ex. 

1  Law  concerning 1070  to  1981 

2  Enforcement  of. 1900 

Cakkieks. 

1  Lien  in  favor  of 1980 

2  Hank  of  such  lien 1080 

o  Lien  «'f.  how  enforced 1991 

4  Definition  of 2005 

5  Common  carrier  defined 2000 

6  Responsibility  of,  begins  and  ends  when  2070 

7  Of  }«assengers.  diligence  required  of 2007 

8  Of  passengers,   liability  for  baggage 2071 

0  Lien  of.  on  baggage 2070 

10  May  limit  value  of  baggage 2081 

11  May  refuse  or  eject  passengers,  when 2082 

12  Relieved  by  stoppage  in  transitu 2074 

l:-]  Lien  of 2077 

14  Fraud  on,  releases 2080 

10  Punished  for  not  treating  races  alike 4580 

Cahkying  Concealed  Weapons. 

1  How  punished 4527 

Cases. 

1    Removal  of,  to  U.  S.  Courts Appendix  V. 

Castration. 

1   Punishment  for 4340 

Cattle. 

1   Killing  or  maiming,  penalty 4012 

Cattle  Stealing. 

1  Is  simple  larceny 4?>97 

2  How  charged  in  indictment '1397,  4898 

8  Punishment  for 4399 

Catseways. 

1  How  made  and  repaired 601 

2  Law  concerning  public 667  to    704 

Cavalry  Coups. 

1  Law  relative  to 1099  to  1103 

Caveat. 

1  To  application  for  head  rights 2370 

2  Trial  of  such  caveat  2870 

3  In  court  of  ordinary 4140 

4  Ainewdinfnt,  of 4140 

5  To  wills,  when  to  be  filed 2425 

Caveat  Emitor. 

1  Applies  in  judicial  sales 2022 

Certificates  of  Pcblic  Officers. 

1  Are  evidence,  when 3810 

Cektiokaiu. 

1  Judges  of  superior  court  may  grant  247 

2  From  county  court  in  civil  cases 287 

3  From  county  court  in  criminal   cases 301 

4  From  county  court,  bow  granted 302 

5  From  county  court  hearing— judgmenton    303 
G  Mu.st  be  brought  in  what  time 2021 

7  In  possessory  warant"  cases 4039,  4040 

8  Lien  in  what  cases  4049 

9  In  casf-8  in  cr)iirt  of  ordinary 4050 

10  What  Judge  may  giaat 4051 


11  In  cases  in  other  judicatories 4052 

12  Petition  for 4052 

13  Judge  must  sanction  4052 

14  Allidavit  to  petition  4053 

15  Bond  and  security 4054 

10  Sureties  must  justify,   when *-  ...  -4055 

17  Affidavit  in  lieu  of  bond 4050 

18  Application  for,  in  three  months 4057 

10  Service  of  writ 4058 

20  Notice  of  hearing 4050 

21  Is  ii  supersedeas 4000 

22  Answer  to,  filed  when  4001 

23  Answer  must  reply  to  petition 4001 

24  Exce[>tions  to  answer  4002 

25  Answer,  by  whom  written 4003 

20  Stands  for  trial,    when 4004 

27  What  errors  urged 4005 

28  Traverse  of  answer 4006 

29  Judgmenton  4007 

30  Death  of  justice  before  answer 4008 

31  Damages  for  delay  by 4009 

32  Judgment  for  ]>laintiff,  when 4070 

33  Judgment  for  defendant,  when 4071 

Chain  Gang. 

1  How  kept  and  worked 4814  to  4820 

2  Insurrection  by,  how  punished 4821 

Challenge  of  Jurors. 

1  Number  allowed  accused 4643,  4644 

2  Flow  made  to  array 4080 

3  For  cause 4081 

Chalt,enge  to  Fight. 

1  How  punished 4510  4517 

2  Denunciation  for  not  accepting 4520 

3  How  punished 4520 

4  Printer  a  witness 4522 

6  Printer  punishable,  when 4522 

0  Giving  or  accepting,  disfranchises 5030 

Charge  of  the  Court. 

1  Shall  contain  no  opinion  as  to  facts 3248 

2  Special,  to  grand  juries 3249 

3  New  trial  because  of 3715 

4  To  grand  jury  as  to  gaming 4546 

5  Shall  be  in  writing,  when 244 

0  Filed  when  written  245 

Chancery. 

1  General  principles 3080  to  3100 

2  Discovery,  law  concerning 3101  to  3107 

3  Perpetuation  of  testimony 3108  to  3111 

4  Accident  and  mistake  ,8112  to  3129 

5  Account  and  setoff 3130  to  3141 

6  Administration  of  assets 3142  to  3154 

7  Charities  3155  to  3160 

8  Election 3101  to  3105 

9  Execution  of  powers 3100  to  3171 

10  Fraud  ,....3172  to  3182 

11  Partition  3183  to  3185 

12  S[)ecific  performance 3180  to  3192 

13  IVusts  and  trustees 3193  to  3197 

14  Rills,  subpoenas  and  service 4175  to  4190 

15  Demurrers,  pleas  and  answers. ..4191  to  4200 
10  Orders,  masters  and  auditors 4201  to  4204 

17  Trial  and  its  incidents 4205  to  4211 

18  Decrees  and  erifbrcement  of 4212  to  4220 

19  Other  proceedings  in 4221  to  4224 

Chances. 

1  Contracts  of  speculation  in,  void ,.  2038 

Chan(;e  Rills. 

1  Offenses  relative  to 4450,  4457 

2  Penalty  on  banks  for  issuing 1478 

Chaiutamle  Requests. 

1  Law  conCvrniug 3155  to  3100 
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1    Uij^htH  of,  juid  how  ijicorporatod...234G,  2347 

CUAIUTIKH. 

1  ]}e(]U(\sts  to,  how  far  ullowDd 2410 

2  Sucli  boquests,  how  efFectuated 2408 

8  Chiiritable  bequests  carried  out  in  equity  .3155 

4  Kffectuat(Ml  by  jipproxiiiiAtiori 815G 

5  Subjects  of  charity  Sj»eci(i(,'d 3157 

G  Su[)ervised  by  court  of  eqiiity 3158 

7  What  is  not  religious 8150 

8  Extraneous  evidence  admitted,  when....  81. GO 
Charteus. 

1  Of  banks,  how  forfeited 1485,1480 

2  By  whom  granted 1G74 

8  Revocable,   when 1082,  1083 

4  How  forfeited 877,  1085 

5  Liens  under,  continued 2000 

6  Of  banks,  violations  of 442G  to  4432 

Cheats  and  Swindi-er,s. 

1  Who  are,  and  how  punished 4587 

2  Cheaters  at  play,  how  punished 4588 

3  Selling  under  assize 4580 

4  Selling  by  false  weights 4500 

5  Other  cases ■ 4591  to  4600 

Children. 

1  Shall  support  pauper  parents 704 

2  How  admitted  to  public  schools 1267 

3  Of  persons  of  color,  legitimate,  when.,..  1660 

4  Of  void  marriage,  legitimate,  when 1702 

5  Custody  of,  incases  of  divorce 1733 

6  Alimony  for,  how  granted 1741  to  1743 

7  Who  may  sue  for  torts  to 1755 

8  Who  are  legitimate 1786 

9  How  legitimated  by  the  courts 1787 

10  How  adopted 1788 

11  Objections  to  adoption  of. *  ]789 

12  Adoption  of  adults 1790 

13  Age  of  majority 1791 

14  Obligation  of  parents  to 1792 

16  Right  and  power  of  parents  over 1793 

16  Power  of  parents,  how  lost 1793 

17  Rights  of  mother 1794 

18  How  disposed  of,  when  parents  separate  1794 

19  Custody  of,  when  mistreated 1795 

20  May  protect  and  defend  parents. 1796 

21  Names  of,  how  changed 1787,  1788 

22  Rules  of,  inheritance  by 2484 

23  Of  decedents,  years'  support  for..257 1  to  2576 

24  May  sue  for  homicide  of  parent,  when 

2971,  3005 

25  Punishment  for  abducting 4368 

26  Penalty  for  abandoning 4373 

Choses  in  Action. 

1  What  are  subject  to  tax 801 

2  D'efined , 2239,  2243 

3  Are  assignable  2244 

4  Rights  of  assignee  of 2244 

5  Judgments  do  not  bind 3582 

Churches. 

1  Exempt  from  taxation 798 

2  How  incorporated 1677 

3  Deeds  to  trustees  of,  confirmed 2343 

4  Trustees  of,  to  whom  amenable 2344 

6  Vacancies  in  trusteeship  of,  how  filled...  2345 

6  Selling  liquor  near,  how  punished 4575 

7  Police  for 4577 

CiH(;uiTS. 

1  Number  of,  and  how  composed 42 

2  New  counties,  to  which  attached 43 

ClUCUMSTANTIAL    EVIDENCE. 

1  Defined 3748 


CrriK8. 

1  Xcglected  streefa  of,  how  worked 

2  Puldic  buildiiij^M  of,  oxc-mpl  from  tax 

8  Can  levy  poll  lax  only  f(jr  Ktre«:tft 

4  May  have  Hchool  H)Htfm  of  their  own 

5  May  licfMiHo  retailing,  whc-n 

G  May  n-guiati;  the  keeping  of  gunpowder. 

7  May  a[>point  in:^pector.-J  of  flour 

8  Shall  not  tax  sale  ofpr(jduce 1'/(j5, 

0  May  legulate  the  weighing  of  produce... 

10  I/ien  f(H-  city  taxes  eslabliahed 

11  Such  lifMi,  how  binding 

12  Rank  of  such  lien 

18   May  establi^-h  hospitals 

14  And  prescribe  quarantine 

Cni/E.N'H. 

1  Who  are 44,  1C.03, 

2  May  renounce  citizenship 

8  C(;ase  to  be  such,  when 

4  Rights  of 

5  l^jxercise  of  rights  by 

6  l-*rohibition  on  females 

7  Disabilities  of  minors 

8  Rights  of  insane  persons 

9  Of  other  States,  privileges  of 1G50, 

10  Social  status  of  to  remain 

11  How  made  stockholders 

Citizenship. 

1  May  be  renounced,  and  how 

2  Ceases,   when 

3  Reacquired,  how 

City  Courts. 

1  Judges  of,  exempt  from  military  duty... 

2  Cases  how  carried  to  supreme  court.4266, 

3  Undisturbed  by  Code 

City  of  Savannah. 

1  Laws  relating  to 4><22  to 

2  Corporate    and  jurisdictional    limits 

4841  to 

3  Corporate  powers  and  rights 4846  to 

4  Powers  of  mayor  and  council 4873  to 

5  Police  court  of. 4880  to 

6  City  government  of 

7  Fire  department  of 4884  to 

8  Rents,  etc.,  in 4888  to 

9  Party  walls  and  fences 4>>94  to 

10  Cemeteries  in  and  near 4898  to 

11  City  court  of ...4903  to 

12  Justices   of  the  peace  and  their   courts 

49^8  to 

Claims. 

1  In  county  court 

2  Agjiinst  tax  executions 896, 

3  Fees  of  attorney  in  cases  of 

4  At  administrators'  sales,  where  tried 

6  In  cases  of  attachment 3822  to 

6  In  cases  of  garnishment 3541  to 

7  Made  on  oath 

8  Bonds  and  security 

9  Postponement  of  sale 

10  Forthcoming  bond 

11  Bonds,  how  payable 

12  Property  left  with  claimant,  when 

13  One  joint  owner  may  claim  for  all 

14  ]n  forma  pauperis 

15  Plaintit^'may  give  bond  and  take  property 

16  Disposition  of  property  when  no  bond 

given 

17  Where  returned 

18  How  and  when  tried 

19  Damoges  for  delay 
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Burden  of  proof,  m  case  of 

Witluirawn  but  once 

Diiniajii^es  in  ca^!e  of  discotitinuaiice  of... 

Dftni!\iie-*.  hovv  assessed 

At  sale  of  executors,  etc 

To  Innd,  whore  tried 

To  personalty,  where  tried 

Postpone  sale 

ERGYMKS. 

Free  from  military  duty 

Exempt  from  jury  duty 

F.KK  OK  CoMrXKOl.l.ER  GENERAL. 

Appointment  of 

Salary  of  113, 

.EUK  OK  HorsR  OK  Representatives. 

Duty  of.  at  close  of  session 

Election  and  official  term  of 

May  appoint  certain  assistants 

Oath  oi',  and  of  his  sub-clerks 

OuUi.  by  whom  administered 

Pay  of.  and  of  his  assistants 

Qualification  and  removal  of  his  clerks... 
Shall  file  papers  and  documents  of  House 

Shall  not  be  paid  until  such  filing 

Shall  aid  in  joint  assemblies 

Shall  furnish  journal  indexed  to  printer. 

Salary  of 

Fees  of 

,EKK  OF  Ol'vDlNART. 

Ordiuary  is  exofficio 

Ordnary  may  appoint  and   remove 

Power  of 

Bond  of 

Duties  of  specified 

,EKK  OF  SeCRETAUY  OF  StaTE. 

Salary  of 

ERK  OK  SrPRRIOR   CoURT. 

Oath  of.  where  filed 143 

Shall  appoint  judge,  when 252 

Official  term  of 255,  1320 

Cannot  practice  law  256 

Vacancy  in  office  of,  how  filled 257 

•Terra  of  one  elected  to  fill  v   cancy 258 

Tie  between  candidates  for,  effect  of. ....    259 

Ordinary  may  appoint,   when 260 

Ordinary  or  his  clerk  acts  as,    when 261 

Term  of  appointee  to  fill  vacancy 262 

Judge  may  appoint,  when 263 

Appointee  holds,  how  long 264 

Oath  of  clerk  265 

Shiill  give  bond  with  snrety  266 

May  appoint  deputy 2fi6 

Duties  of,  specified 267 

Authority  of 268 

Fined  for  failure  of  duty 269 

Suh)ject  to  rule  as  sheriffs  are 270 

They  and  sureties  liable  for  default  of...    270 
Subject  to  rule  after  going  out  of  office...     271 

Removable,   in    what  manner 272 

Oflice  of,  subject  to  examination 273 

May  admiiiister  oaths 268 

Office  of,  where  kept 267 

Cannot  be  constable 470 

Exempt  from  military  service 1060 

'J'ime  of  electing 1319 

Election  of,  who  gives  notice  of. 1322 

Appointed  administrator,  when 2495 

MayHdjourn  court,  when 3242,  3243 

Fees  of '. 3695 

Pay  twenty  per  cent,,  when 3950,  3951 

Shall  give  notice  of  convictions 4658 
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187 

194 

198 

195 

196 

197 

199 
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201 
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1645 

341 
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35  May  attest  deeds 2706 

Clerk  of  Supreme  Court. 

1  Appointment  of 218 

2  Official  term,  and  oath  of 221 

3  May  appoint  deputies 222 

4  Duties  of,  specified 223 

6  Costs,  how  taxed  by 224 

6  Office  must  be  in  capitol 223 

7  Fees  of 3688 

8  Shall  publish  order  of  circuits 4268 

9  And  statement  of  cases 4269 

10  Shall  make  out  remitter 4285 

11  Shall  file  transcripts 4289 

12  Exempt  from  military  duty 1060 

13  Duty  as  to  briefs  sent  him 4279 

Clerk  of  Treasurer. 

1  Appointment  of ' 97 

2  Salary  of " 97,  1640 

Coast  Survey. 

1  Eaw  relating  to 23  to      27 

2  Penalty  for  injuring  fixtures  of 4619 

Code. 

1  When  and  how,  to  take  effect 2 

2  Readopted  in  1863  5145 

3  Form  of  amendments  to 5066 

4  Does  not  repeal  local  laws ,       11 

Codicil. 

1  What  is,  and  how  executed 2404 

2  Is  republication  of  will,  when 2478 

Coin. 

1  Punishment  for  counterfeiting 4443 

Collateral  Issues. 

1  How  tried  in  superior  court 3612 

Collateral  Securities. 

1  Exempt  from  garnishment 3551 

Colleges. 

1  Buildings  of,  exempt  from  tax 798 

2  Teachers  and  students  free  from  militia 

duty 1060 

3  State  University,  law  relating  to..  1192  to  1211 
Comity  of  States. 

1  Foreign  laws  recognized  by 9 

2  As  to  privileges  of  lawyers 899,  400,    401- 

Commencement  of  Action. 

1  Mode  and  time  of 3332,  8333 

Commissioned  Notaries  Public. 

1  Disqualified  in  certain  cases 205 

2  How  appointed,  and  official  term  of 436 

3  Are  ex-o^czo  justices  of  the  peace 436 

4  Powers  and    duties  of,   law   concerning 

445  to    462 

Commissioners  of  Deeds. 

1  Governor  may  appoint 59 

2  Powers  of .,.       ^^ 

Commissioners  of  Pilotage. 

1  Appointment,  power  and  duty  of. 

.  ....1504,  1505,  1509 

2  Other  jurisdiction  of 1523 

3'  Shall  keep  records 1524 

4  Appeals  from  decision  of 1532 

5  May  obtain  testimony 1527,  1528,  1529 

Commissioners  of  Roads. 

1  May  parcel  road  to  applicants 621 

2  Duty  of  those  to  whom  road  is   parceled    622 

3  Parceling  of,    subject  to  complaint 623 

4' "Shall  meet  to  consider  defaults 626,    658 

5  Shall  issue  process  against  defaulters —     627 

6  Shall  give  notice  of  meeting 626 

7  Lien  of  their  judgments 630 

8  'I'hree. for  each  road  district.. 653 

9  Appointed  biennially  by  Ordinary 654 
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10  Compelled  to  s(Mve finr) 

11  Shall  be  notified  iti  writing 050 

12  Mxernption  of Of)! 

i;^  DntieH  of,  Hpecilied 008 

14  Proceedings  against,  for  neglect  of  duty 

001  to  00:i 

15  BooK'S  of,  fiunislied  by  Oi'dinury 005 

10  Ordiiiury  sliull  give  c(u-ti(icateof  service..  000 

COMMISSIONKRR  OF  THK  PoOR. 

1  How  appointed 700 

2  Duties  of 701 

COMMISSIONKIIS  OK   SciIOOLS. 

1  State  commissioner,  law  concerning 

1248  to  1258 

2  County  commissioners,  duties  of 120:^> 

3  Pay  of  county  commissioners 1204 

Commissions. 

1  Governor  shall  grant,  to  officers 00 

2  Are  final,  when 00 

3  Governor  shall  keep  book  of 77 

4  Under  great  seal 133 

5  Under  executive  seal 134 

Commitment. 

1  Farm  of 4739 

2  May  be  for  crime  not  charged 4744 

3  Informal,  no  ground  of  discharge 4748 

4  To  another  county,  when 4740 

Common. 

1  Action  for  disturbing  right  of 3021 

2  Tenancy  in,  law  respecting 2300  to  2304 

Common  Carriers. 

1  Who  are 2000 

2  Diligence  required  of. 2006 

3  Presumption  against 2006 

4  What  will  excuse 2066 

5  Of  passengers,  diligence  of 2067 

6  Cannot  limit  liability  by  notice 2068 

7  Governed  by  express  contract 2068 

8  Obliged  to    take  goods  and    passengers 

when 2069 

9  Responsibility  begins  and  ends,  when...  2070 

10  Responsibility  of,  for  baggage 2071 

11  Shall  give  checks  for  baggage,  when 2072 

12  Liable  for  delay 2073 

13  Stoppage  in  transitu  relieves 2074 

14  Stoppage,  right  of  exists  when 2075 

15  Cannot  dispute  title  of  bailor 2076 

16  Lien  of 2077 

17  Freight  lists,  how  made  by 2078 

18  Lien  of  on  baggage 2079 

19  Fraud  of  bailor  will  release 2080 

20  May  limit  value  of  baggage 2081 

21  May  reject,  or  eject  passengers,  when...  2082 

22  Railroad  companies  are 2083 

23  Railroads  a»re  liable  to  employees 2083 

24  Connecting  railroads.  liability  of 2084 

25  Punished  for  discrimipations 4486 

26  Penalty  for  not  receipting 4604 

Common  Schools. 

1  State  board  of  education 1242  to  1217 

2  State  school  commissioner 1248  to  1252 

3  School  districts 1253 

4  County  boards 1254  to  1259 

5  Textbooks,  how  prescribed 1200 

6  Teachers  licensed 1261,  1262 

7  Other  provisions  as  to 1263  to  1275 

Commutation  Tax. 

1  Payers  of,  free  from  military  dutj' 1060 

2  Amount  of 1070 

Compensation. 

1  Of  officers  and  members  of  legislature...    189 

62 


2  Of  Hick,  and  (h;t:(-m*;d  U'giMlatort....rJO,     VM 

3  Of  Hub-of!icerM  of  legislature I'Jl 

4  Of  tax  oflicerK UVt 

5  Of  [>ublic  printer ,..,,  1<KJ| 

0  Of  cornrtiler  of  the  lawH 1045 

7  Of  firesideiitial  electors ,, I'ilT 

8  Of  c(;unty  .school  coininiHHioners 120J 

9  Of  guardians 1831,  lS'i.'i 

10  Of  agerjts 'Zl'Mt 

11  Of  trustees 2324,  'Z'M2 

12  Of  executors  }>y  bequest 2440 

13  Of  exeoutr)rs  generally 2I1M 

14  Of  adtiiinistratorH 2589  to  2-'>97 

15  Extra,  how  allowed  to  officerH 30.*7 

10  Of  jurors 3910,  3943 

Compensation  of  Admini.stkatoks. 

1  Law  regulating 2580  to  2597 

COMI'ETENCY  OK  WlTNKSSK.S. 

1  Law  concerning 3852  to  3801 

2  Before  Act  of  1800  Appendix  V. 

CoMi'ETENT  Evidence. 

1  Defined 3748 

Compiler  of  Laws. 

1  How  appointed  1041 

2  Duty  of,  and  how  performed 1042 

3  Forfeiture  of,  for  failure 1043 

4  When  one  dies,  another  appointed 1044 

5  Apportionment  of  ftay  between  two 1044 

6  Is  under  Governor's  supervision 1045 

7  Compensation  of 1045 

8  May  employ  assistant 1045 

Compounding. 

1  With  surety,  effect  of 2152 

2  Felonies— punishment 44'.»1 

3  Penalties,  how  punished 4492 

Compounding  Crimes. 

1   Forbidden  and  illegal 3054,  3055 

Compounding  '^elonies. 

1  Punishmen-  for 4491 

Compounding  Penalties. 

1   How  punished 4492 

Compromise. 

1  By  fiducial  agents,  how  affected. 2537  to  2539 

2  Binds  partly;'- agreeing  to 2882 

Comptroller  General. 

1  Governor  mav  disapprove  accounts  of...  70 

2  Election  and  official  term  of 98.  1339 

3  Bond  of ...  09 

4  Rights  and  duties  of 100 

5  Duties  of,  specified 101 

6  Report  of,  and  its  contents 102,  104 

7  Authority  of ;.-• 103 

8  Must-keep  book  of  appropriations lOo 

'9  Shali  keep  book  of  warrants 105 

10  Shall  keep  record  of  tax  officers'  bonds  106 

11  Shall  collec\t.  back  taxes 106 

12  Must  give  copy  papers 107 

13  Official  seal  of 108 

14  Must  settle  with  successor 109 

15  Fees  of HO 

16  Statistical  report  of- HI 

17  Shall  not  speculate  in  wild  lands 112 

18  May  appoint  and  remove  clerk 113 

19  Salary  of  his  clerk 113 

20  Duty  as  to  agricultural  statisti<?s 114 

21  May  require  services   of  Attoruev  Gen- 

eral  .........' 371 

22  Mj^v  extend  time,  to  tax  officers 864,  8b9 

23  Shall  furnish  blanks  to  tax  officers 84ii 

24  Tax  returns  to S26,  So2 

25  Shall  issue ^/z./a5.  for  taxes,  when 876 
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2G  Shall  isjiiit\/i./(7.s\  niraiiist  tj\x  oftieors  005,    000 
UT  Mrtv  make  and  publish  tax  rosjulations... 

^ 937  to    930 

2S  Certain  fees  of,  paid  to  treasurer 043 

29  Salary  of 1040 

CoMlHTATlOX  OFTiMK. 

1  Days,  how  counted 4 

2  Iti  life  insurance 2823 

3  Sundays  and  holidays  allowed   2783,  3014 

CoNCEAl.KP    WkaTONS. 

1    Punishment  for  carrying 4527 

CoNCEAl.lXG  DkaTH  OK  ClIll.D, 

1  Xot  evidence  of  munler 4337 

2  When  and  how  punished 4338 

Ci>NCKAl.MKXT. 

1  Gives  right  of  action  when 2058 

2  Is  fraud,  when  2635 

4  Estops  in  what  case 2066 

0  Xot  relieved  against,  when 3120 

6  Voids  insurance  when 2804 

CoNniTIONS, 

1  Restraining  marriage,  void 1607 

2  Esuites  may  be  granted  on 2204 

3  Precedent  and  subsequent 2205 

4  How  construed 2205,  2208,  3115 

5  Repugnant  to  estate  granted,  void 2206 

6  To  do  impossible  acts  are  void 2206 

7  To  do  illegal  acts  are  void 2206 

8  What  will  excuse  non-performance  of...  2207 
'9  Notice  of,  unnecessary 2207 

10  Dependent  and  independent 2208 

11  Effect  of  breach  of. 2200 

12  In  legacies  when  void 2466 

13  Annexed  to  gifts,  void  when 2661 

14  In  contracts '... 2722,  2723 

15  Non-compliance  with,  pleadable 2857 

Condonation. 

1   Effect  of,  in  divorce  cases 1715 

CONFKDEKATF  CONTRACTS. 

1  Constitutional  provisions  as  to 5130 

2  Scaling  ordinance  of  1865 Appendix  V. 

Confession  of  Judgment. 

1  Where,  and  how  entered  up 3600 

2  By  judge  in  his  court 3601 

3  Right  of,  without  consent 8602 

Confessions. 

1  How  received  in  divorce  cases 1716 

2  Alone  will  not  convict 3702 

3  Must  be  free  8703 

4  Rejected  when 3704 

5  Admitted  when 3705 

G  Facts  discovered  by,  received 3706 

7  Of  conspirators  received  when 3707 

Confidential  Communications. 

1  What  are 3707 

2  Held  sacred 8707  3708 

Con  EI  DENT  I A  I,  Rei,ations. 

1    Good  faith  required  in 8177 

Confusion  of  Goods. 

1  By  agent,  effect  of 2103 

2  Who  loses  in  cases  of. 8131 

CONGKESS. 

1  Acts  of,  counties  entitled  to  copies  of....  1051 

2  Election  of  members  to 1305  to  1310 

8  Election  of  senators  to... 1335  to  1338 

4  Acts  of,  as  to  exemplifications 8830,  3831 

Congressional  Districts. 

1  Number  of,  and  how  constituted 40 

2  New  counties,  how  attached  to 41 

CoX.SIDERATION. 

1  Marriage  is  a  valuable 1782 


2  Failure  of,  how  apportioned 2641,  2642 

3  What,  necessary  in  sales 2646 

4  Inadequacy  of,  its  effect  on  a  sale..2647,  3170 

5  Deeds  must  have. 2600 

0  Of  deeds,  subject  of  inquiry 2600 

7  Of  contracts,  law  as  to 2739  to  2748 

8  Failure  of,  how  pleaded 3471 

Consolidation  of  Actions. 

1  Decisions  relating  to page  550,  note. 

Conspiracy. 

1  Defined  and  punished 4407 

2  To  disturb  apprentices 4408 

3  Witnesses  protected  in  such  case 4400 

Conspiracy  to  Defraud  State  or  County. 

1  How  punished 4403 

2  By  officers 4404 

3  By  legislators 4405 

4  Complete  when 4406 

Conspirators. 

1  Sayings  of,  admissible,  when 3775,  8706 

Constables. 

1  Oath  of.  where  filed 143 

2  Number,  election  and  term  of 463 

3  How  removed  from  office  464 

4  Vacancies  in  office  of,  how  filled 465 

5  What  justice  shall  appoint 466 

6  One  or  two  may  be  appointed 467 

7  Appointed  by  Ordinary,  when 468 

8  Eligibility  of 469 

0  Cannot  be  sheriffs  or  clerks 470 

10  Oath  of 471,    472 

11  Bond  of 473 

12  Certificate  of  filing  oath  and  bond 474 

13  Shall  give  additional  surety,  when 475 

14  Rule  against,  in  justice's  court 476 

15  May  be  ruled  in  superior  court 477 

16  Duties  of,  specified 478 

17  Penalty  for  acting  after  removal 479 

18  Change  of  district  does  not  oust  489 

10  Election  of,  in  new  district 488 

20  Time  and  place  of  electing 1327 

21  Election  of,  superintended 1328 

22  May  levy  on  land,  when 3645,  4172 

23  Fees  of 3700 

24  Liability  of 8948 

25  Pay  20  per  cent.,  when 8950,  8951 

26  Ruled,  though  out  of  office 3952 

27  Rule  against,  in  vacation 3953 

28  Answer  and  after  proceedings 3954 

29  Ruled  without  notice,  when 3055 

30  Lien  of  rule  absolute  against 3056 

31  Ruled  by  superior  court 3061 

32  Shall  receipt  for  claims 4147 

33  Subject  to  rule  for  what 4160 

34  Stocks,  how  levied  on  by 4173 

35  Shall  return  levy  to  sheriff 4173 

36  Pay  of,  for  carrying  property  to  sale 4174 

37  Of  arbitrators 4247 

Constables'  Sales. 

1  Of  perishable  property 8648 

2  Of  bulky  articles 3646 

3  How  effected 4172 

Constitution  of  Georgia. 

1  Laws  in  violation   of,  void 5024 

2  Fundamental  principles 4003  to  5025 

3  Franchises  and  elections 5026  to  5036 

4  Legislative  department 5037  to  5068 

5  Executive  department 5060  to  5083 

6  Judicial  department 5084  to  5131 

7  Education 5132  to  5134 

8  Homestead  and  exemption 5135,  5136 
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n  Militia r^lO?  to  OI.'UJ 

10  Coimty  officers AHO 

11  S'tsit  of  government ».*..» .'>H1,  r)14'2 

12  liUWH  of  force fA4'',  to  ^)]i('i 

I'.l  Ot,li<;r  provisions  />I47  to  r>ir,4 

14   How  Rin(?n<?('<i...»>^ r>ir/) 

Constitution  of  UnitkI)  Statks. 

1  Is  siiptxnne  l«iw 1,  (>H?5  to  r>14r> 

2  fjRws  contrary  to,  void  .>..., r)()24 

3  Lpgislwtive  <lof>artjnent ^lAG  to  5180 

4  Ui^^xcciitivo  dcpjirtmcHt.,. r)J90  to  r,'i()l 

f)  Wudioiat  department 520!^  to  0207 

G  Relative  riglits  of  States 5208  to  52)4 

7  Atnendrnent.s  to,  how  made 5215 

8  Miscellaneous  provifiions 5216  to  5218 

9  R^ti^ed,  how 52U) 

10  Amendments  to 5220  to  5242 

CoNS'rRUCTlON. 

1  Of  marriage  contracts  and  settlements..  1777 

2  Of  agent's  authority 2100 

3  Of  warmnty 2653 

4  Of  contracts,  rwles  for...... .........2754  to  2757 

5  Of  verdicts , 3561 

6  Of  statutes "......... 4;        5 

7  or  statutes,  decisions  as  to page  3,  note. 

8  Of  wills,  decisions  as  to... page  417,  note. 

Consuls  and  Vice  Consuls. 

1  Attestation  of  deeds  by 2706 

2  Indentures  attested  by.... 1873 

CoNTKMPTS  OF  Court. 

i  Power  of  supreme  court  to  punish- ......    218 

2  County  judge  may  punish  for ....294,    806 

3  Ordinaries  may  punJsh  for 332,  4121,  4128 

4  Justices  of  the  peace  may  punish. 457 

6  Consist  of  what 4711 

6  Power  t*)  piuiish  limited 5009 

Contested  Elections. 

1  Law  regulating 1329  to  1334 

Continuance. 

1  Of  cases  before  county  judge 285,    297 

2  For  non-production  of  books  and  papers  3511 
8   But  one  at  common  law 3519 

4  By  amending  party  allowed,  when.........  &520 

5  Charged  to  amending  party,  when 3521 

6  For  absence  of  witnesses 8522 

7  Avoided  by  admission  of  facts..............  8523 

8  For  absence  of  party 3524 

9  For  absence  of  counsel 8525 

10  Because  case  not  reached o626 

11  In  cases  returned  from  supreme  court...  3527 

12  Granted  only  to  the  diligent. 3528 

13  For  non-relurn  of  interrogatories 3529 

14  On  appeal,  nutnberof 3630 

15  Rests  in  discretion  of  court  3531 

16  ('ounter-showing  allowed,  when 8531 

17  Refused,   when 8848 

18  fn  justices'  court 4155,  4160,4163 

19  Before  arbitrators 4283 

20  In  criminal  cases  4647 

21  By  one  of  several,  effect  of 4693 

Contingkncy. 

1  Not  the  subject  of  a  sale 2638 

Contingent  and  Shifting  Trusts. 

1   Definition  of 2311 

Continuing  Trust. 

1   Not  within  the  statute  of  limitations 8196 

Contractors, 

1  Liens  in  favor  of,  established. 1972 

2  S[)ecial  liens  of,   on  realty,  fsictors  etc...  1979 

3  Such  liens,  how  created  and  declared....  1980 

4  Rank  of  such  liens 1980 


T)  Liens  of,  on  realty,  how  enforc*r<l 

Coktkactm. 

1  By  what  law  detfrmiuMl 

2  In  behalf  ofcourifif-M,  riiiiKt  Im  in  wriitnf^. 

3  In  restraint  oi'  inarrini^e,  void 

4  Of  rnarria;,'f,  law  ks  to 10(^8  to 

5  For  exceHsive  factory  labor,  void 

6  That  must  be  in  writing 

7  Kxceptions ^ 

8  Bate  of  interest  fixed  by,  wlien~ 

0  Of  bailment,  nature  of.. 

10  Of  hiring 

11  Agents  may  enforce,  when 

12  With  f)verseer«  may  be  in  parol 

18   For  rent,  bear  intere.st 

14  Of  decedents,  a^lministrator'sduty  n«to. 

15  Of  sale,  law  regulating 202lMo 

16  Of  barter  and  exchfinge 

17  Of  speculation  upon  chances,  void 

18  Are  entire  or  divisible 

19  A  pportionment  of  breaehe.s  of.. .2641  to 

20  Defined  

21  Executed 

22  Executory 

23  Of  record  

24  Specialties 

25  Simple  contracts 

26  Simple  contracts  in  writing 

27  Parol  contracts 

28  Essentials  of,  valid 

29  Are  absolute  or  conditional 

80  Distinction  between  them 

81  Classification  of,   how  determined 

82  Conditions  in,  are  precedent  or  subse- 

quent  

33  Distinctions  between  the  two 

84  Void  conditionsin 

85  Novations 

86  Are  entire  or  severable 

87  Apportionment  of 

38  Assent  of  both  parties  essential  to 

39  By  letter 

40  Who  cannot  generally  make 

41  Of  married  women,  generally  void 

42  Of  infants,  bind  when 

43  Exemption  of  infant  is  personal  to  him. 

44  Infants  in  business,  how  bound 

45  Infants  bound  by  marriage  contracts.... 

46  Of  insane  persons,  bind  when 

47  Party  may  plead  his  incapacity 

48  Of  drunkards  are  invalid 

49  Capacity  to  make,  governed  by  what  law. 
60  Consideiation  essential  to 

51  Nudum  pacfufH. 

52  Consideration  presumed,  when 

63  Valid  consideration,  what  is 

64  Good  consideration 

55  Valuable  considfratioii 

56  Inadequacy  of  consideration,  effect  of. 

67  Mistake,  effect  of 

58  Mutual  promises,  valid 

69  Consideration,  partly  good  and   partlv 

bad .*. 

60  How  enforced  in  sucli  case    

61  Illegal  consideration,  voids 

62  Impossible  considerations 

63  Possible,    but    improbable    considera- 

tions   

64  Consideration  may  move  trom  siratiger. 

65  Effect  of  total  failure  of  consideration. 

66  Effect  of  partial  failure  of  consideration. 
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67  Immoral  or  illegal,  are  viMil 2749 

68  Aiiainst  puldic  policy Ii750 

t>0  Fraiui  voids 2751 

70  Fraiul.  how  proved 2751 

71  Duress  will  void 2762 

72  Legal  iiuprisoiinieiit  is  not  duress 2752 

7o   Gaining  ooutracls  void 2753 

74  Gaining  del>ts  and  liens  void 2758 

75  Mon«.-y  or  property  won.  recoverable...  2753 
7(»  Are  construed  by  the  court 2754 

77  .lurv  finds  the  tacts  2755 

78  Intention  sought  in  construing 2756 

79  How  construed  when  parties  differ 2756 

80  Kules  lor  interpreting 2757 

81  Parol  evidence  atlinitted,  when 2757 

82  Words,  how  construed 2757 

83  Should  be  upheld  as  a  whole 2757 

84  Construed  against  obligor,  wiien 2757 

85  Grammatical  rules 27-57 

86  Transposition  of  sentences  and  words..  2757 

87  Writing  preferred  to  printing 2757 

88  Estates  Uy  iinpii<«ation  not  favored 2757 

89  Time  is  of  essence  of,  when 2757 

90  Court  contracts,  law  of 2758  to  2772 

91  For  money  or  property,  negotiable  how.  2776 

92  Alteration  of,  law  as  to 2852  to  2854 

93  Obligation  of,  is  deniable 2856 

94  Rescission  of 2859,  2860 

95  Performance  of,  law  as  to 2870  to  2877 

96  Limitation  of  suits  on  2913  to  2925 

97  Suits  for  breach  of.  how  brought 2939 

98  During  late  war,  law  as  to 5130 

99  For  slaves,  law  as  to 5129 

lOU  Implied,  when page  473  note. 

101  Mutuality  of page  473  note. 

102  Ratification  of P«ge  473  note. 

103  Pifcpudiation  of page  473  note. 

CoXTKiurTiox. 

1  By  partners 1901 

2  Amongst  sureties,  law  of 2173  to  2175 

3  Amongst  trespassers  3076 

4  Kquity  will  compel 3132 

CoNTIUUrTOKY  XkGIJGKNCE. 

1   Doctrine  of,  declared 2972,3034 

COXVEYANCK. 

1  To  evade  taxes,  void 813 

CoNVKYANCfc;  AND  ReGLSTRY. 

1  Creditors  may  attack  conveyances,  when  1947 

2  Conveyances  to  secure  debts,  effect  of...  1969 

3  Conveyances  to  churches  confirmed 2343 

4  Conveyances  to  societies  confirmed 2346 

5  Re;,'istry  of  deeds 2705 

6  Registry  of  mortgages 1955  to  1960 

7  Of  marriage  contracts 1778 

Convicts. 

1  IIow  dealt  with  when  insane .1369  to  1371 

2  May  make  wills 2411 

3  Refusal  to  receive,  how  punished 4487 

4  .Sent  to  penitentiary,  when  and  how 4657 

5  Notikce  of  conviction  of 4658 

6  Where  tried  for  escapes 4651> 

7  Confined  in  jail  till  sent  for 4660 

8  Insanity  of,  suspends  execution  of 4666 

0  Pregnancy  of,   suspends  ex'ecution  of....  4f567 

10  Re.sentenced,  wlien 4668 

11  May  testify  in  cases  of  escape  and  mutiny.  4677 

12  Turned  over  to  Ordinary 4814 

13  Power  and  duty  of  Ordinary  over.... 4815 

14  Enif.loyed  by  Governor,   when 4816 

15  How  emplf»yed  and  kept 4817  to  4819 

Hi  Confinement  of 4820 


17  Insurrection  by.  penalty 4821 

Co-oiu.iGOKs  Axn  Pkomisoks. 

1  Suits  against,    where  brought 3347 

2  Ne  exeat  in  favor  of. 3226 

Coun. 

1  Of  wood  defined 1563 

2  Forfeiture  for  selling  less 1563 

CouN  AND  Corn  Meai.. 

1  Inspection  of , 1562 

2  Title  to,  passes  otdy  when  paid  for 1593 

3  Failing  to  pay  for,  punished 1594 

4  Taking  corn  punishable,  when 4440 

Coroners. 

1  Oath  of,  where  filed 143 

2  Election  and  term  of 582,  1320 

3  Appointed  by  Ordinaries,  when 583 

4  Oath  of 584 

5  Bond  of 585 

6  Additional  bond  of,  when  required 586 

7  Are  jailors,  when 587 

8  Process,  when  executed  by 588 

9  Shall  take  inquests  in  what  cases 589 

10  May  disinter  dead  bodies 590 

11  Penalty  for  illegal  disinterments 591 

12  Need  not  take  inquests,  when 592,    593 

13  Costs  of  inquests,  by  whom  paid 594 

14  Costs  paid  by  slayer,  when  595 

15  Justices  of  the  Peace  may  act  as,  when..    596 

16  Law  governing  elections  for 1297 

17  'J'ime  of  electing 1319 

18  Ordinary  gives  notice  of  elections  for..,.  1322 

19  Fees  of. 3701 

2»  Liability  of 3948 

21  Pay  twenty  per  cent.,  when 3950,  3951 

22  Ruled  though  out  of  office 3952 

23  Rule  against,  in  vacation  3953 

24  Answer  and  after  proceedings. 3954 

25  Ruled  without  notice,  when 3955 

26  Lien  of  rule  absolute  against 3956 

27  Penalty  for  default  of 3957 

28  Mode  of  taking  inquests 4101  to  4110 

Corpokations. 

1  Included  in  "person" 5 

2  Receivers  of,  make  returns  where 278 

3  Counties  are 491 

4  Tax  on,  how  assessed , 816 

5  Failing  to  return,  how  taxed 901 

6  Execution  against,  for  taxes..  876,     882 

7  Penalty  against,  for  tax  default 877,    878 

8  Taxes  of,  how  assessed  in  absence  of  re- 

turn   881 

9  Transfer  of  stock  in,  how  made 1496 

10  Stockholders  free  ik'om  liability,  when...  1496 

11  Defined 1670 

12  Are  public  or  private 1671 

13  Public  corporation  defined 1672 

14  What  are  private 1673 

15  How  created 1674 

16  Created  by  other  States,  rights  of 1675 

17  How  creatied  by  the  courts 1676 

18  Incorporation  of  a^e^ademies  and  churches  1677 

19  Duration  of 1678 

20  Powers  common  to  all 1679 

21  Round  by  acts  of  officers 1680 

22  Not  relieved  by  by-laws 1680 

/23  Public  corporations,  how  dissolved 1681 

24  Private  charters  revocable,  when...  1682,  1683 

25  What  dissolves 1684 

26  Charter  of,  how  forfeited 877,1685 

27  Surrender  of  franchise  by 1686 

28  Death  of  all  members  of 1687 
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20  As.sots  of,  wlion  <]i.sHolv(;(l H»88 

30  DisHolution  docs  liot  lolicvo,  when ]<)HU 

31  Muy  CToute  lions  by  by-laws lOIiO 

32  Such  liens,  how  binding V.HHi 

33  TiicHis  in  favor  of,  how  eiifoi(;(3fl 1093 

34  Formality  of  creating  agency  liy 2182 

34  Vacancies  in  trusteeship  of,  liow  filbid 

2331,  2345 

35  Societies,  how  incorporated 2317 

3G  Stock  in,  where  and  how  sold 2r)20 

37  Officers  accept  gifts  for 2058 

38  Suits  against  members  of,  how  brought..  3307 

39  Service  of  process  against 33f)0 

40  Service  by  publication  3370 

41  Notice  to  stockholders  by  publication...  3371 

42  Execution,  how  issued  and  levied  3372 

43  Names  of  stockholders,  how  obtained. ...  3373 

44  President  may  defend  suits 3374 

45  Illegality  of  execution 3375 

46  Remedy  cumulative 3376 

47  Extracts  from  books  of,  evidence 3830 

48  Municipal 1672,  note 

CoRi'ORATi-:  Courts. 

1  How  affected  by  Code 480 

Coiu'OREAL  Punishment. 

1  Not  to  be  put  on  factory  laborers 1886 

2  Liability  for  infliction  of. 1886 

3  Minor  may  recover  damages  for 1886 

Corruption  of  Blood. 

1  Conviction  does  not  work 5016 

Costs  in  Civil  Cases. 

1  In  county  court 296 

2  In  homestead  cases,  paid  by  whom 2022 

3  In  processioning  bide  issue,  when 2391 

4  Of  title,  where  parties  to  bond  are  dead,  2553 

5  Party  cast  liable  for 3675 

6  Negligent  attorney  liable  for , ...  3676 

7  Attorney  of  non-resident  liable  for 3677 

8  When  recovery  less  than.  $50 3678 

9  Payable  in  advance,  when 3679 

10  In  slander  cases 3680 

11  In  personal  actions 3681 

12  Of  adverse  witnesses 3682 

13  Revenue  stamps  taxed  as 3683 

14  Not  payable  till  after  judgment 3684 

15  Mode  of  taxing  and  ^-. /a.  for 3685 

16  Plaintiff  shall  pay,  when 3686,  4168 

17  Ft.  fa.  for,  against  plaintiff  and  attorney.  3686 

18  Execution  for,  against  attorneys 3687 

19  Jury  fee  taxed  as 4127 

20  How  awarded  in  equity 4210 

21  Costs  in  supreme  court,  how  taxed 4291 

22  Demanding  illegal  is  crime 4707 

Costs  in  Criminal  Cases. 

1  In  cases  transferred  to  county  court 315 

2  In  county  court 300 

3  Lien  for,  due  State,  confirmed 1994 

4  Paid  by  prosecutor,  when 1646,  4630 

5  Insolvent  costs,  how  collected 4631,  4709 

6  How  collected 4699 

7  How  paid,  in  change  of  venue 4689,  4690 

8  Prisoner    discharged     without     paying, 

when 4700 

9  Demand  of  illegal,  is  a  crime 4707 

Cotton. 

1  Title  to,  passes  only  when  paid  for 1593 

2  Penalty  for  failing  to  pay  for 1594 

3  Penalty  for  not  paying  draft  on 1595 

4  Such  penalty,  how  avoided 1596 

5  Acceptance  of  draft  on,  how  far  evidence  1597 

6  Liability  of  partners  accepting  draft 1598 


7  Oath  of  weigher  of «  15(>^ 

8  I)ri<luf;lion.s,  hfjw  rnade I'/Kl 

9  Penalty  fr)r  weighing  without  oath I'^KI 

10  Taking  of,   punivhable  when 4410 

11  Penalty  for  false  packing  45'«'i 

12  Hare  posseHHion,  not  evidence  of  guilt...  i'AiZ 

CorNTIKS. 

1  Names  and   nutiiljer  of 2^ 

2  .luriMdiction  of  new  conritieH *2M 

3  IVansf'T  of  cjises  to  new  countieg 'J^.i 

4  Jurisdiction  of,  when  divided  by  water...  35 

5  Apportionment  r)f  reprcHentatives  to SO 

6  (ylaims  HgaitiHt,  by  whom   allowed 337 
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3  Authority  of  trustees  of 1240 

4  Holders  of  funds  of,  their  liability 1241 
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3  Grand  jury  shall  inspect 504 

4  Exempt  from  tax 708 
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1  Authority    of  the  Ordinary  over   those 

managing 337 


9S2 


INDEX. 


2  Liability  of  borrowers  of 

3  Liability  of  persojis  Imving o2'2  to 
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1  Election  and  official  term  of 566,  1320 

2  Ordinaries  appoint,  when 567 

3  Commission  of,  when*  appointed 568 

4  Oath  and  bond  of 569 

5  Removable,  how,  and   for  what 570 

6  One  for  each  county 571 

7  May  have  deputies 571 

8  Assistant,  must  take  oath 572 

9  Office  of,  where  kept 573 

10  Duties  of,  specified 574 

11  Fees  of,  by  whom  paid .575,  576,    577 

12  Surveys  of,  are  evidence  when 578 

13  Jji en  of,  for  fees 575 
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144  Place,  how  provided 4662 

145  Pregnancy  suspends,  when 4667 

146  Insanity  of  convict,  suspends 4666 

147  Insanity,  how  determined 4666 
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148  Ojilli  of  jury  on  question 400r> 

14!)  Convict,  r(;H(;rit,(MiC(;<l:,    wlicti 4000,  4008 

ino  .hKl<^(;s  to  re[)ort  dofects  in  p(;n!il  law..,  400;> 

ClUMINAI.H. 

1  Acquitted  because  insane,  how  dealt  with  1  J{74 

2  May  make  wills 2411 

Crops. 

1  Kxennpt  from  tax,  when 708 

2  Li(Mi  of  landlords  on 1977 

3  Who  make  take  liens  on 1078 

4  Liens  on,  how  created 1978 

6  Rank  ofliens  on 1978 

G  Liens  on,  how  enforced 1991 

7  May  be  sold,  when 3042 

8  Firing,  how  punished 4008 

Cross  Bills. 

1  Unnecessary  4181 

2  Answers  used  as 4181 

Crossings. 

1  Of  railroads,  law  concerning 705  to    719 

Cruelty. 

1  To  orphan,  ground   for  removing  guar- 

dian   1820 

2  Divorce  for 1713 

3  Of  parent,  cause  for  taking  child  away...  1795 

4  Parental  power  lost  by 1793 

Cumulative  Evidence. 

1  Definition  of. 3748 

CURRKNCY. 

1  Buyer  of  gets  title,  when 2689 

2  Illegal  issue  of,  how  punished 4456 

3  Each  issue,  new  offense 4457 

4  Duty  of  judge  and  grand  jury  as  to 4458 

5  Fine  for,  how  disposed  of. 4459 

(/USTOMS. 

1  Binding,   when 1 

Cy-Pres. 

1  Applied  to  bequests,  when 2468,  3156 

Daguerrean  Artists. 

1  Tax  on 809 

Damages, 

1  On  trial  of  violations  of  license  law 539 

2  On  account  of  public  roads 637  to    648 

3  On  account  of  private  ways 724,     736 

4  Against  State  printer 1021 

5  On  bond  of  distributor  of  laws 1054 

6  On  foreign  bills  of  exchange 2792,  2793 

7  Insurance  companies  shall  pay,  when...  2850 

8  For  what  given 2940,  8065 

9  Liquidated,  when 2940,  2941 

10  Penaliies  in  bonds  are  not  liquidated....  2941 

11  Expenses  of  litigation  are,  when 2942 

12  Exemplary,  not  allowed  when 2948 

13  Remote,  not  allowed  2944 

14  Interest  may  be  added  to 2945 

15  Nominal,  given  when..... 2946,  3065 

16  Tender  of,  saves  costs 2946 

17  Discretion  of  jury  as  to 2947 

18  .For  breach  of  warranty  of  title 2948 

19  For  breach  of  bond  for  title 2949 

20  Expenses  when  allowed  as 2950,  3068 

21  Special,  necessary  in  what  cases 2951 

22  In  cases  of  aggravation 3066 

23  Vindictive,  allowed  when 3067 

24  Classification  and  distinction  of... 3069  to  3071 

25  General  damages 3070 

26  Special  damages 3070 

27  Direct  damages 3071 

28  Consequential  damages  8071 

29  When,  and  when  not,  too  remote... 3072,  3073 
80  Exception  to  the  rule 3074 
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81    A^suuHi  joint  tre«[)a«««er»! 

;'2  (/'oiitt  i!>iiti(Mi  in  hucIi  cane 

''•'>   In  trover,  higlifint  value 

.'54    l^'or  delay  by   illegality 

85  For  delay  by  clainiH 87.'J8,  8741, 

Dams. 

1    Puni«hment  for  breaking 

Days. 

1    How  counted  

Datks  ani;  Amounts. 

1    In  pleading,  niay  be  in  figures 

Days  of  (jika('e 

1   Not  allowed  on  siglit  paper 

DkAI)    liODIKS. 

1  Punishment  for  removing 

2  For  receiving 

Dkadly  Weapons. 

1  Carrying,  to  public  places,  punished 

2  Carrying,  concealed  — penalty 

Deaf  and  Dumb. 

1  Asylum  for,  at  Cave  Spring,  belong.s  to 

State 

2  Pass  over  Western  and  Atlantic  Railroad 

free,  when 

3  Academy  for,  law  relating  to 1227, 

4  Guardians  appointed  for,  when 

5  Proceedings  to  appoint  guardian  for 

18.35  to 

6  May  make  wills 

Dkath. 

1  Of  all   members   of    corporations,    dis- 

solves  

2  Of  parties  to  loans,  effect  of 

3  Of  parties  does  not  abate  suits ... 

4  How  proved 

5  Concealment  of,  not  murder 

6  Sentence  of,  executed  by  hanging 

De  Bene  Esse. 

1  Testimony  taken  and  used 3901  to 

D  EBT. 

1  Imprisonment  for,  prohibited 

Debtor  and  Creditor, 

1  Debtors  to  counties,  liability  of.. .,523  to 

2  Debtors  of  Western  and   Atlantic  Rail- 

road, treated  as  public 

3  Debts  of  wife,  husband  bound  for,  how 

f^ir 

4  Relafioti  of,  exists  when 

5  Rights  of  creditors  favored  and  protected 

6  Creditors  aided  in  reaching  equitable  as- 

sets  

7  Creditors  may  attack  judgments,  etc 

8  Person  and  property  of  debtor  not  pur- 

sued  

9  Creditors  confined  to  one  lien,  when 

10  Obligations  that  must  be  in  writing 

11  Exceptions  to  that  rule  

12  Acts  void,  as  to  creditors 

13  Debtor  may  prefer  one  creditor 

14  Mortgages,  law  regulating 1954  to 

15  Sales  to  secure  debts,  how  made 

16  Rights  of  vendee  in  sales  to  secure  debts 

17  Liens  against  such  vendee,  do  not  attach 

18  Property   of   debtor  exempt  from   levy 

and  sale 

19  Exemption,  how  obtained 2041  to 

20  Homestead  to  debtor,  law  of 2(X)2  to 

21  Debts  charged  on  land  by  will,  follow  it. 

22  Debts  of  a  testator,  how  paid 

28  Estates  bound  for  debts,  how 

24  CoUectiou  of  debts  by  administrators.... 


3075 
Sim 
3ri77 

3712 

4011 

i 

27*4 
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4.VJS 
4527 


900 

1000 
1287 
18.j2 

1857 
2412 


1687 
2186 
348  S 


4887 
4002 

3905 

5010 

526 


17.5-3 
1944 
1945 

1946 
1947 

1948 
1940 
1950 
1951 
1952 
1953 
1968 
1969 
1970 
1971 

2(V40 
2044 
2039 
2236 
2467 
2.534 
2535 


986 


INDEX. 


25  Collection  of  debts  bv  heirs  niul  creditors 
2G  Debts  against  deceiJent,   in  what  order 

paid  

27  Heirs  liable  for  debts,  when  

2S    Tiiiie  of  paying  debts  against  decedent., 
2'J  Apf^ropriation  of  payments  b}' 

30  Accord  and  satisfaction  between. .2878  to 

31  Attachments  against  fraudulent  debtors 

3297  to 

32  Debts  for  slaves  and  hire  of  slaves 

Dkckit. 

1  What  amounts  to 

2  To  induce  credit  to  another,   must   be 

written 

3  As  to  liens,  how  punished 

Dkci.auatiox. 

1  Decisions  as  to page  578, 

Dkckkks, 

1  In  divorce  cases 

2  Lien  of,  confirmed  

3  Equity  will  set  aside,  for  fraud 

4  Defined 

5  May  be  moulded 

6  Rendered  in  vacation,  when  

7  Mode  of  enforcing 4215, 

8  Transfer,  and  lien  of 

9  Extraordinary  remedies,  how  enforced.. 

10  Dormant,  and  how  revived 

Dkdicatiox. 

1  To  public  use  works  prescription,  when. 
Default. 

1  Judgment  by 

Defenses. 

1  In  county  court,  how  made 

2  How  and  by  whom  filed 8448  to 

3  When  to  be  filed 

4  Xo  part  to  be  stricken 

5  General  issue  defined 

6  Special  pleas  required,  when 

7  By  executors  and  administrators. ...3473, 

8  In  justice's  court 4148, 

Defenses  to  Contracts. 

1  How  set  up  when  jury  trial  is  desired.... 

2  How  verified 3449, 

3  By  third  persons,  allowed  when 

Deeds, 

1  County  judge  may  attest 

2  For  benefit  of  counties,  vest  title 

3  To  evade  taxes,  void  

4  Creditor  may  attack  for  fraud,  when 

5  To  secure  debts,  effect  of 

6  To  churches  and  societies  confirmed 

2343, 

7  Wills,  how  distinguished  from 

8  Recitals  in  administrators 

9  Volutaiy   deeds    void    as   to  purchases, 

when  

10  Requisites  of 

11  Consideration  of,  may  be  inquired  into- 

12  Future  interests  maybe  conveyed  by 

18  Form  of 

14  Are  escrows,  when 

15  Delivery  of 2690, 

16  Of  infants,  voidable  how 

17  Made  pending  adverse  posession  good... 

18  'Jo  personalty  requisites  of 

19  Inconsistent  clauses  in,  how  construed... 

21  Maker  of,  cannot  deny  his  right  to  sell... 

20  Recitals  as  to  receipt  of  money  no  estop- 

pel  

22  When  ancient  need  no  proof,  when 


2536 
2583 

2.vn 

2o82 
28()9 

2882 

8301 
5129 

2958 

2959 
4599 

note 

1724 
1994 
3178 
4212 
4218 
4214 
4216 
4217 
4218 
4219 

2684 

3457 

295 
3451 
3452 
8458 
8458 
8458 
3474 
4149 

3448 
3450 
3451 

295 

494 

818 

1947 

1969 

2346 
2896 
2561 

2682 
2690 
2690 
2691 
2692 
2693 
2693 
2694 
2695 
2696 
2697 
2699 

2698 
2700 


23  Copies  of  lost,  may  be  established 2701 

24  When  and  where  recorded 2705 

25  How  attested  2706 

2()  Probate  of,  by  witness  to 2707 

;  27  Probate  by  third   persojis 2708 

28  Eft'ect  of  failure  to  record  in  time 2705 

29  Fi.  fas.  may  be  recorded  wiih  sheriffs..  2709 

30  To  personalty  may  be  recorded 2710 

81  Such   record  is  not  notice 2710 

82  Healing  laws  not  affected  by  Code 2711 

83  When  recorded  are  evidence 2712 

34  How  attacked  as  forged 2712 

35  Copy  of,  from  record  evidence,  when....  2713 

36  Election  under 3165 

37  Annulled  for  fraud 3178 

88  Shown  to  be  mortgages,  when 3809 

De  1,1  VERY. 

1  Essential  to  sale  generally 2644 

2  May  be  dispensed  with 2644 

Actual  or  constructive 2644 

Risk  is  on  seller  until 2644 

Of  goods  being  manufactured 2645 

In  cases  of  gift 2659,  2660 

Of  deeds 2690,  2693 

Demand. 

1  Before  suit  against  W.  and  A.  R.  R 975 

Paper  payable  on,  due  when  2791 

Of  things  deliverable  on,  must  be  reason- 
able   2876 

Before  suit  necessary,  when 3255 

On  officers  for  money  collected 8950 

6  Service  of,  how  proved 8951 

7  Effect  of  such 3950 

Demand  for  Trial. 

1  How  made  and  its  effect 4648 

2  Accused  discharged  on,  when..i 4648 

Demurrer. 

1  Defined 4192 

2  Grounds  of 4192 

3  Notice  of 4200 

4  Mode  of  defense  in  equity 4191 

5  To  indictment 4639 

6  Decisions  as  to,  in  equity note  to  4192 

Dentists  and  Dentistry. 

1  Tax  on  dentists 809 

2  Who  may  practice  dentistry 1410,  1416 

8  Board  of  examiners 1411 

4  Duties  of  board 1412 

5  Quorum  of  board 1413 

6  Books  of  board,  evidence 1414 

7  Temporary  licence 1415 

8  Penalty  for  illegal  practice 1416 

9  Burden  of  proof  in  indictments 1417 

10  Fines,  how  appropriated 1418 

Departments. 

1  Of  government  distinct 5023 

2  One  cannot  do  acts  of  another  5023 

Depositaries. 

1  Liens  of,  and  their  rank 1988 

2  Liens  of,  how  lost • 1988 

Deposits, 

1  Definition  of 2103 

2  Naked  deposits 2103 

3  Deposits  for  hire 2103 

4  Vohintary  and  by  finding 2104 

5  Diligence  of  naked  depo>sitary 2104 

6  In  hank,  nature  of 2105 

7  Of  sealed  packages,  are  naked 2105 

8  Carying  deposits 2106 

9  When  naked  how  terminated 2107 

10  Use  of,  and  effect  thereof 2108 
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11  DeposiUuios  for  biro,  diligence  of 2110 

12  Lien  of"  (hjposituriti.s  for  hire 21  H) 

i;^  Lien  offiictor,  its  extent 2111 

14  Rule  of  duty  in  fuctor 2111 

15  VVju'clioiiHCMimn'H  duty  and  liability 2112 

16  VVbaifinger'H  duty  and  liability 211."> 

17  Ueinibursernents  of  dep(;sitary 21(J(i 

Dki'ositions. 

1  Of  witnesses  to  wills,  may  be  taken  2429 

2  Law  concerning 3877  to  3'JOO 

DiCPUTlKR. 

1  Official  oatlis  of 145 

2  Official  bonds  of. 103 

3  Principtil  liable  for  acts  of. 104 

4  Clerk  of  supreme  court  naay  appoint 222 

5  Sheriffs  may  appoint 355 

6  Of  slieiiffs  must  give  bond 355 

7  Sureties  of,  when  elected  sheriffs 353 

8  Clerks  of  superior  court  may  appoint. ...  266 

9  Of  slieriffs,  cannot  be  constables 470 

10  Of  sheriffs,  free  fi'om  military  duty 1060 

11  Of  sheriffs,  their  liability 3948,  8959 

Descent, 

1  Of  realty 2246,  2483 

2  Rules  of 2484 

3  Rules  of,   amongst  bastards 1800,  1801 

4  How  proved 3773 

Devises  and  Legacies. 

1  Charitable,  how  far  allowed 2419 

2  To  executors  as  compensation 2447 

3  Title  to,  passes  by  executor's  assent 2451 

4  Assent  of  executor  to,  presumed  when...  2452 

5  Such  assent  may  be  compelled 2452 

6  Assent  of  one  executor,  sufficient  when.  2453 

7  No  form  of  words  necessary  in. 2454 

8  ''Lend"  means  "give,''  when 2454 

9  Gift  of  income  carries  property,  when...  2455 

10  Construction  of,  rules  for 2456 

11  Ambiguities  in,  maybe  explained 2457 

12  Are  general  or  specific 2458 

13  Specific,  operate  on  what 2458 

14  Of  money,  are  general 2458 

15  Licome  profits,  etc.,  go  with  specific 2459 

16  Bear  interest,  when 2460 

17  Do  not  lapse,  when 2462 

18  Adeem,  when 2463 

19  Substitution  of,  occurs  when 2464 

20  Election  of  legatees 2165 

21  Conditions  in,  void  when 2466 

22  Abatement  of,  to  pay  debts 2467 

23  Effectuated  by  approximation,  when 2468 

24  Executory  devise  defined.. 2469 

25  Persons  who  cannot  take,  get  proceeds 

of 2670 

Dilatory  Pleas. 

1  Must  be  sworn  to 8456 

2  And  filed  at  first  term 8456 

Diligence. 

1  Required  of  bailees 2060 

2  Ordinary  defined 2061 

3  Extraordinary,  what  is 2062 

4  Gross  neglect  defined 2063 

5  Burden  of  proof  as  to 2064 

6  Of  carriers  of  passengers 2067,  2083 

7  Of  naked  depositary 2104 

8  Of  depositaries  for  hire 2110 

9  Of  factor 2111 

10  Of  warehouseman  2112 

11  Of  wharfinger .2113 

12  Of  inn-keeper 2117 

13  Of  livery  stable  keeper 2124 


14  Ofborrower 2128 

15  Of  pawnee 2H5 

16  Of  agents 2\Hr, 

17  OftruHtees 2'5'JG 

18  Of  assured 2H01 

19  RfMjuired  of  injured  party 2972 

DiREcr  Imidknck. 

1   Defined .'i74S 

DiKECTOHH    OF    S'lATE    BaVK. 

1  On  part  of  Slate,  election  of l''/-'/) 

Dlsclaimek. 

1  By  defendant  in  ejectment 3361 

2  (Jf  discovery  in  equity  3101 

Discovery. 

1  Compelled  in  equity,  when 3101 

2  Privilege  of  party  as  to .'^102 

3  Must  be  full Z]().', 

4  Must  be  under  oath  3104 

6  May  be  confined  to  interrogatories 3104 

6  Answer,  how  far  evidence 3l05 

7  Answer  to  bill  for,  how  rebutted 31o5 

8  What  is  responsive  to  bill,  how  settled..  3106 

9  Answer  of  co-defendants,  effect  of. 3107 

10  At  law 3M10 

11  How  obtained. 3811,  3812 

12  Effect  of  default  in  answering 3813 

13  Privileged  matters 3814 

14  Bill  for,  rejected  when 41>^2 

15  Waiver  of 3101 

Disinterment  of  Dead  Bodies. 

1  For  improper  inquests,  punishment 501 

2  When  and  how  punished 4563 

3  Punishment  for  receiving 45o3 

Dismissal  of  Actions. 

1  By  plaintiff 3447 

2  Effect  of  on  set-oflf. 2907 

3  For  divorce,  refused  when 1719 

4  Bill  not  dismissed  when 4190 

5  Recommencement  after 2932 

DisMissoRY  Letters. 

1  When  granted  to  guardian 1849 

2  To  administrator,  when 2606 

Disorderly  Houses. 

1  Punishment  for  keeping 4537 

Distress  Warrants. 

1  County  judge  may  issue  and  dispose  of..  295 

2  For  rent,  may  issue  when 22S5 

8  How  issued  and  executed 40S2 

4  Property,  how  replevied 40S3 

5  Claims  against 4084 

Distribution  of  Estates. 

1  Rules  for  making 2570 

2  Year's  support  of  decedent's  fomily 2571 

3  Year's  support,  how  set  apart 2571 

4  Support  of  family  continued,  when 2572 

5  Schedule  of  property  set  apart,  returned  2573 

6  Objections  to»schedule,  by  whom  filed...  2573 

7  Title  to  property  set  apart,  vests  how....  2574 

8  Support  may  he  given  by  will 2575 

9  Widow  must  elect,  in  such  case 2575 

10  Support,  where  there  are  two  sets  of 

children 2576 

11  Fees  and   costs  for  assigning  support, 

how  paid 2577 

12  Widow  may  pay  debts,  when 2578 

13  Advancements  defined 2579 

14  Advancements,  how  proved 25S0 

15  x\dvancements,  how  accounted  for 25S2 

16  Advancements,  how  estimated  25S3 

17  Portions  in  trust  are  advancements 25S1 

18  In  kind,  how  efiected- 2584 
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10  Apprnisotiient  ami  ilivislon 

20  Rotiini  of  appraisers,  how  made 

-1   Objeotioiis  to  return,  how  made 

22  New  division  ordered,  when 

23  Hef'uiiding  bonds  demandable 

24  Division  of  hinds  in  kind 

DlSTKllUTION    OF    LaWS    AND    JOURXALS. 

1  By  whom  done 

2  Law  rogiihitinsj 104G  to 

PlSTKlCTS  AND   ClRCriTS. 

1  One  supreme  court  district 

2  Twenty  circuits 

3  New  county.  beUtngs  where 

DlSTKICT  JtDGKS  AND  AtTOKNKYS. 

1  Const  it  utional  provisions  as  to. ..5003  to 

2  Compensation  of 5113, 

PlTCUKS. 

1   Riglit  of  land  owners  to  dig 

DlVINK    SEltVICE. 

1  Punisliment  for  disturbing 

2  For  selling  liquor  near 

Division  of  Estates. 

1  In  kind,  law  touching 2584  to 

Divorce. 

1  Total  or  partial 

2  Superior  court  may  grant 

3  Veidicts,  number  required  in 

4  Grounds  for  total 

6  Discretion  of  jury  as  to  kind  of. 

6  Grounds  for  partial 

7  Condonation  or  collusion,  defeats 

8  Confessions,  how  received 

9  Suits  for,  how  brought 

10  Plaintiff  must  render  schedule 

11  Defendant  may  ask  for 

12  Plaintiff  cannot  dismiss,  when.... 

13  Transfer  of  property  pending  suit  for 

14  Verdict  must  specify,  what 

15  New  trials  granted  in  cases  of. 

16  Jurors  incompetent  when 

17  Judgment  in  cases  of 

18  Effect  of  total  divorce 

19  Hights  and  disabilities  of  parties 

20  Disabilities,  how  relieved 

21  Who  may  resist  removal  of  disability 

22  Ajiplication,  how,  and  when  tried 

23  Continuances  in  such  cases 

24  Effect  of  partial  divorce 

25  Custody  of  children  in  cases  of 

20  Partial  divorce,  how  annulled 

27  Judge's  duty  in  ex  parte  cases 

28  Temporary  alimony  in  cases  of 

29  Discretion  of  judge 

30  Revision  and  enforcement  of  order 

31  Merits  not  in  issue  when 

32  Support  of  children,  pending  suit 

33  Alimony  for  children 1742, 

34  Permanent  alimony  for  wife 

85  Form  (if  verdicts  in 3565, 

DOCKET.S. 

1  To  be  kept  by  clerk  of  superior  court ... 

2  Of  county  court 291, 

3  Of  executions,  clerk  shall  keep 

4  Of  executions,  sheriff  hhall  keep 

5  Of  justices  of  the  peace 

6  Of  administrators,  Ordinary  shall  keep. 

7  Of  courts  of  Ordinary 4119,  4120, 

8  How  kept,  and  laid  before  grand  jury  ... 

9  Punishment  for  default 

10  Of  criminal  cases,  how  called 
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2586 
2586 
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2588 

118 
1058 

42 
42 
43 

5099 
5114 

2232 

4574 
4575 

2588 
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1712 
1713 
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1716 
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1726 
1727 
1728 
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1731 
1732 
1733 
1734 
1735 
1737 
1738 
1739 
1740 
1741 
1 743 
1744 
3566 

267 

304 

267 

361 

457 

2529 

4124 

4505 

4505 

4710 


DOCIT.MENTARY  EvID1-:N0E. 
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2573 
2573 
2574 
2575 
2575 
2576 
2577 

4331 
4303 

406 

1521 

1531 
1574 
1579 
1584 
1998 
2391 
3851 
4204 
4127 
8899 

2246 

2247 
2247 
2250 

800 

577 

699 

740 

8S7 

943 

943 

1645 

1 645 

1650 

1648 

2847 
3688 
3689 
8690 
3690 
3691 
3692 
8693 


20  Of  OrdlnaricH ZC/H 

21  Ofclerk.H  of  Kiip«rior  court... Z(>Uif 

22  OfHh^^riffs WM 

23  Of  jailors Zr/jH 

24  Of  justices  of  the  p«jic*i Jjr/j9 

25  Of  constables 37W 

26  Of  coroners  JJ701 

27  Of  county  surveyors 3702 

28  Of  county  treasurers 3703 

29  Of  notaries  public 3704 

30  Extra  pay  to  ofRcers,  how  allowed Zf'/Jl 

31  When  charged  to  State 3705 

32  Statement  of,  given  when 3700 

33  Forfeiturfj  for  excessive  cliarge 3707 

34  Tabic  of,  kept  in  odbes .\ 3708 

35  Treble  cost  paid  to  olficers,  when 3709 

86  Penalty  for  illegal  charges 3710 

37  Of  clerk  for  entering  awnrd 4245 

Feloxs. 

1  lie  wards  for  arrest  of 58 

2  Ineligible  to  office 5028 

Felony. 

1  Must  be  prosecuted  before  suit  for 2970 

2  Definition  of 4304 

8  Juries  to  try,  hov/  made  up 3935 

4  Compounding,  how  punished 4491 

5  Convicts  of,  hold  no  office 5o2'< 

6  Chai-ge  written  in  cases  of,  when 244 

7  Filed  when  so  given 245 

Females. 

1  Civil  disabilities  of 1656 

2  Cannot  vote  or  hold  office 1056 

3  Exempt  from   military,   jury   and   road 

duty 1656 

4  Trusts  may  be  created  for  benefit  of 2306 

Feme  Covert. 

1  Domicil  of 1692 

2  Testamentary  power  of. 2410 

3  C'on tracts  of,  generally  void 2729,2730 

4  Subject  to  husband 1753 

5  Rights  of 1753  to  1764 

6  Under  marriage  contracts 1775  to  1785 

7  Crimes  by,  how  punished 4otK) 

Fences  and  Enclosures. 

1  What  are  lawful 1443,  1444 

2  Liability  of  owners  of 1445 

3  Liability  of  owners  of  stock 1445 

4  Owners  oi',  may  kill  stock  whe!i 1446 

5  Presumption  when  stock  is  poisoned 1447 

6  Water  courses  deemed,  when 1448 

7  Land  lines  are,  when 1449 

8  Stock  to  be  confined,  when 1450 

9  Animals  impounded,  when 1451 

10  Imjiounded  stock,  how  disposed  of. 1452 

11  Penalty  for  illegal  impounding 1453 

12  Proceedings  relative  to  damages 1454 

13  This  law,   how  put  in  force 1455 

14  Punishment  for  removing 4440 

15  Firing,  how  punished.....^ 4608,  4610 

Ferries. 

1  Authority  of  Ordinary  over 337 

2  Keepers   of  public,   exempt  from   road 

duty 659 

3  Law  concerning 667  to    704 

4  Keepers  of  free  from  milirary  duty 1060 

5  Right  to  establish ..." 2233 

Fertilizers. 

1  Inspectors  ot\  how  appointed 1563.  1571 

2  Oath  of  inspectors  of 1571 

3  Inspector's  duty 1572 

4  Where  inspected 1573 
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5  Fees  of  inspector  of 1574 

6  PennliN'  for  selling  uninspected 1575 

7  Seller  shall  fvirnish  i\ntil.vsis  of. 157ti 

S  Analysis  shall  be  printed 1570 

9  Lien  of  dealers  in,  how  created 1972,  1078 

10  Rank  of  puch  liens 1978 

11  Lien  of  dealers  in,  how  enforced 1991 

yicTiTiors  Xamk. 

1   L^se  ot'.  puniihed  when 4453 

FiKKi  Facias. 

1  For  taxes 876,    886 

2  How  issued  against  partners 1899 

3  Control  of  by  sureties  and  indorscrs 

2166  to  2171 

4  Issue  and  return  of o(')o2  to  3639 

5  Levy  of  and  proceedings  on 3640  to  3645 

6  Salesunder 3646  to  3656 

7  Satisfaction  of. 3657  to  3660 

FlXKS. 

1  In  county  court,  how  collected,  etc 300 

2  By  commissioners  of  pilotage,  go  where  1534 

3  Fines,  to  whom  and  for  what  purpose 

paid 4654 

4  Paid  M'iien 4655 

5  Account  of,  kept  by  Ordinary 4654 

G  Shall  not  be  excessive 5008 

FiuE  Insurance. 
1  Law  regulating 2794  to  2817 

FlUKMEN. 

1  Exempt  from  military  service 1060 

2  Exempt  from  jury  duty,  how 3939 

Firing  Fences  and  Grain. 

1   When  and  how  punished 4608,  4610 

Firing  or  Sinking  Vessels. 

1  How  punished 4614 

FuuNG  TUE  Woods. 

1  When  and  by  whom  allowed 1458 

2  Notice  of,  shall  be  given,  when 1457 

3  Penalty  for,  without  notice 1458 

4  Penalty  fpr  negligent 1459 

5  When  and  how  {)unished 4609 

Fish  and  Fishing. 

1  Fishing  regulated 1624 

2  Penalty  for  illegal  fishing 1625 

3  Fishing  vessels  may  be  searched^ 1626 

4  Penalty  for  illegal  fishing 4625 

5  Penalty  for  poisoning  fish 4624 

Fish  Ponds. 

1  Penally  for  injuring 4622 

Fixtures. 

1  What  are 2219 

2  Detached,  become  personalty 2220 

5  Larceny  of,  how  punished 4407 

Flour. 

1  Inspector  of,  how  appointed 1554 

2  Shall  bo  merchantable 1555 

3  How  packed 1556 

4  How  insjiecied  and  marked 1557 

5  Penalty  for  fraudulent  packing  of 1558 

6  Purchase  by  inspector  of  condemned —  1559 

7  Forfeiture  for  selling  without  inspection  1560 
Following. 

1  Meaning  of 5 

FoiiciRLE  Entry  and  Dktajnei;. 

1  Proceedings  in  cases  of. 4085 

2  Jury  and  summons  in 4085 

3  Tales  jurors 4086 

4  Possession  and  force  otily  issues 4087 

5  Oa^h  of  jury 40H8 

^  Possession  restored,  when 4089 

7  Time  given  to  certiorari 4090 


I    8  Service  on  non-resident 4091 

9  Xon-rej<idents  to  give  bond,  when 4092 

j  10  These  proceedings  no  bar  to  indictment.  4093 

I  11   Defined 4524,  4525 

P2  Punishment  for 4526 

13  Possession  given,  when 4526 

Foreclosure  of  1>iens. 

1  By  county  judge 295 

2  On  real  property 1990 

3  On  personal  property 1991 

Foreclosure  of  Mortgages. 

1  On  personalty  by  county  judge 295 

2  On  land,  law  of 3962  to  3970 

3  On  personalty 3971  to  3979 

Foreigners. 

1  What,  may  have  license  to  peddle 1087 

2  Onus  on,  when  indicted  for  illegal  ped- 

dling   1638 

Foreign  Administrators. 

1  ]\Iay  sue  in  this  State,  when 2614 

2  Shnll  file  exemplification  of  appointment  2615 

3  Rights  of  others  protected  against 2616 

4  Sales  by,  in  this  State 2617 

5  May  transfer  bank  stock 2618 

6  May  check  for  deposits 2618 

Foreign  Bills  of  Exchange. 

1  What  are 2773 

2  Damages  allowed  on 2792,  2793 

Foreign  Corporations. 

1  Subject  to  attachment 3281 

2  May  replevy  property  how 3320 

3  Recognized  by  comity 1675 

Foreign  Executors. 

1  Rights  of,  in  this  State  2450 

Foreign  Guardians. 

1  Property  of  wards  here,  how  transferred 

to '. 1865 

2  Such  transfer,  how  effected 1865 

3  Orderof  transfer  to 1866 

4  Discretion  of  Ordinary  as  to  transfer.... 

1866,  1867 

5  Receipts  of,  good  voucher 1868 

6  Order  of  transfer,  how  enforced.  • 1869 

Foreign  Insurance  Companies. 

1  How  taxed 821 

2  Penalty  against,  for  tax  default 879 

3  Agents  of  must  be  licensed  here  2841 

4  Shall  pay  damages  when 2850 

Foreign  Judgments. 

1   How  authenticated 3825 

Foreign  Laws. 

1  Proof  of 3825 

Forestalling, 

1   How  punished 4591 

Forfeitures. 

1  In  county  court 300 

2  For  violating  license  law 531  to    533 

3  For  violating  license  law,  ])ow  disposed  of    541 

4  For  delay  by  public  printer 1085 

5  Of  charters 877,  1085 

6  By  tenant  for  life 2261 

7  By  tenant  for  years 2275 

8  By  administrators  of  their  pay 2596 

9  For  crime,  abolished,  how  far 2675 

10  Recogni/.ed 2677 

11  How  worked 5016 

FORGEHY  AND  COUNTERFEITING. 

1  Deeds,  how  attacked  for  forgery 2712 

2  Kinds  of,  and  how  punished 4442  to  4455 

Former  Acquittal  or  Conviction. 

1  Accused  to  be  jeoparded  but  once 5000 
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FOKMKII  RkCOVEKY. 

1  Ends  litigation  and  binds  parties 2807 

2  l*ur()l  ovidcnco  ndniittcd  on  questions  oi' 'IH'.iS 

3  (jood  defense  to  suit  for  tort I'OOo 

4  Plea  of 3470 

FoKMioR  Suit. 

1  l^Midency  of,  good  defense  when 2804 

2  Excepted  cast's 2805 

3  Pendency  of,  defense  to  suit  for  tort 3003 

4  Pendency  of,  may  be  pleaded 3470 

FoHMS. 

1  In  attacliment  cases 3283 

2  Of  actions  to  recover  realty 3380 

3  Of  actions  for  personalty  3300 

4  Of  actions  on  written  promises 3391 

5  Of  actions  on  policy  of  insurance 3302 

G  Of  actions  on  open  accounts 3393 

7  Of  actions  on  judgments 3394 

8  Of  actions  for  breach  of  warranty 3395 

9  Of  actions  for  words 3390 

10  Of  actions  apply  to  executors,  etc 3399 

11  Of  affidavits  and  warrants 4715,  4710 

Forms  of  Action. 

1  Prescribed,  and  law  concerning. .3389  to  3401 
Fornication. 

1  Punishment  for 4534 

2  Incestuous,  how  punished 4533 

3  Between  whites  and  blacks,  punished...  4572 
Forthcoming  Bonds. 

1  In  eases  of  illegality 3672 

2  Declared  valid 3673 

3  Effect  of 3674 

4  Do  not  excuse  officer,  when 3674 

5  In  claim  cases 3728,  3729,  3734 

Franchises. 

1  Graiit  of  one,  does  not  give  another 703 

2  Surrender  of 1686 

3  Not  exclusive,  unless  so  expressed 2234 

FUAUD. 

1  Partners  responsible  for  each  other., 1915 

2  Of  members  of  a  limited  partnerships,  a 

crime 1938 

3  In  applying  for  homestead,  effect  of 2005 

4  Of  agent,  principal  bound  for 2199,  2201 

6  Vitiates  wilk 2401,  2402 

5  Binds  officer  personally 2622 

7  Definition  of 2634 

8  Concealment  is,  when, 2635 

9  Voids  a  sale 2633 

10  Does  not  affect  bona  Jide  purchaser 2640 

11  Voids  ail  contracts 2751 

12  How  proved 2751 

13  In  application  for  insurance..2803,  2804,  2806 

14  In  arbitrators  or  parties,  voids  award 2893 

15  Effect  of,  on  statutes  of  limitation 2931 

16  How  co«2mitted 2966 

17  Jurisdiction  of  equity  over 3172 

18  Actual  or  constructive 3173 

19  Misrepresentations  are,  when 3174 

20  Suppression  of  truth  is,  when 3175 

21  How  consummated 3176 

22  Confidential  relations,  good  faith  in 3177 

23  Annuls  deeds 3178 

24  Awards  and  judgments  void  for 3178 

25  Surprise  is,  when 3180 

26  In  using  trade  marks 3181 

27  In  trammeling  or  forcing  marriage 3182 

28  Must  be  punished  bj' law 5007 

Fraudulent  Assignmknts. 

1  Void  as  against  creditors 1952 


Fii A  irn i; i-e\t  D  k tiro  ri « . 

1  Attachments  against 3207  to  3301 

Fraud ulknt  [jKyikh. 

1    I'unislimfnt  for 4-130 

FtuuDi  i.KNT  Ortain'mknt  OK  Ckkdit. 

1    Punislimftit   for 4587 

P^i A  r  j>r ; i.K \'i'  S Kl z ''R KH. 

1   i^JniHhment  for 4420 

Frf.kdom  of  Opinion. 

1  Guaranteed 5''>04 

Frkkdom  ok  Si'KKCH. 

1    Ouaranteed 5001 

FrKKDOM  of  THK  ]*liKSS. 

1   Ouaranteed 5^J01 

Frkh;iit. 

1  Common  carrier  mws^  receive 2000 

2  Carrier's  liability 2070 

3  Special  receipt  for 4('A)4 

4  Lists  and  bills  for,  how  made  out 2078 

5  Overcharges  for,  indictable 4003 

Freight  Rkckiits. 

1  Form  and  contents  of • 4004 

2  Penalty  for  not  giving 40O4 

Freed  People. 

1  Law  concerning 1060  to  1069 

Fruit. 

1  1'aking  of,  punishable,  when 4440 

Fugitives  from  Justice. 

1  Governor  shall  cause  arrest  of 53,  -54 

2  Delivery  of,  suspended,  when 55 

3  Not  demanded,  how  disposed  of .56 

4  Warrants  against,  how  executed 57 

Fundamental  Principles. 

1  Declaration  of 4993  to  5025 

Funeral  Expenses. 

1  Rank  of,  against  deceased's  estate 2533 

Furnishing  Liquor  to  Minors. 

1  Action  for,  who  may  bring 3010 

Gamblers. 

1  Competent  witnesses 4545 

2  Protection  to 4545 

Gaming. 

1  Money  lost  by,  how  recovered  back 27-53 

2  With  minor  son,  action  for 3011 

3  In  liquor  shops,  punished 45?9 

4  How  punished 4541 

5  Given  in  special  charge  to  grand  jury 4546 

Gaming  Contracts. 

1  Are  void 2753 

2  Debts  and  lieng  founded  on.  void 2753 

3  What  is  won,  how  recovered  back 2753 

Gaming  Houses. 

1  Punishment  for  keeping 45.38 

2  Houses  suspected  as,  broken  open 4547 

Gaming  Tables. 

1  Tax  on 809 

2  Value  of,  not  taxable,  when 810 

3  Punishment  for  keeping 4540 

4  Permitting  minors  to  bet  at.  punished...  4542 

6  Allowing  bank  agents  to  bet  at.  punished  4544 
G  Competency  of,  and  protection  of  wit- 
nesses  - 4545 

Garnishments. 

1  County  Judge  may  issue 295 

2  Against  employers  of  colored  road  hands    629 

3  Interest  of  partner,  subject  to 1919 

4  In  cases  of  attachment 3302  to  3307 

5  At  law,  allowed  when 3532 

6  Affidavit  and  bond,  to  obtain 0-533 

7  Affidavit  by  agent  or  attorney 3-534 

8  Affidavit  and  bond  bv  joint  creditors 3535 
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By  whom  and  how  issued o5o() 

May  issue  in  succession  on  one  bond o5ot> 

Out  ofcoutity  wluM-e  suit  is 3oo7,  8588 

How  issued,  served,  and  returned 3580 

How  (iissolve«i  by  detiMulaut 8540 

How  dissolved  by  clainiant 8541 

Garnisliee  discliarged  b3'  answer,  when..  8542 
PlaiutilT  or  claimant  nmy  traverse    an- 
swer    3542 

Judgment  against  garnishee  for  no  an- 
swer  .". 3542 

Money  or  effects  delivered  to  claimant, 

when 3548 

Subsequent  proceedings 8544 

Funds  raised  by.  how  paid  out 3545 

Garnishee  liable  for  ijiterest,  when 354(5 

Garnishee  relieved  from  interest,  how...  3546 
Judgment  against  defendant  before  gar- 

nisnee 8547 

Form   and  contents  of  garnishee's   an- 
swer   8548 

Garnishee  pays  no  cost,  when 3549 

Remedy  against  garnishee 3550 

Collateral  securities  not  subject  to 3551 

Attorneys  at  law  subject  to  3552 

Receivers  not  subject  to 3558 

Wages  exempt  from,  except  for  board...  3554 
Executors  and  administrators  subject  to 

3555,  3556 

Tax  collector  may  issue,  when 3557 

Proceedings  in  such  case 3558 

In  Justice's  court 4161,  4162 

NDER. 

Masculine,  includes  all  other 4 

NEUAi,  Assembly. 

Representatives,  how  apportioned 38 

Representation  of  new  counties  iu 39 

Acts  and  journals  of,  where  kept 85 

Fuel,  lights,  etc.,  how  provided  for 85 

Time  and  place  of  meeting 178,  5039 

Length  of  session 179,  5089 

Mode  of  organizing 180 

Oath  of  members,  by  whom  administered    181 

Presiding  officers,  election  of 182 

Elections  by,  how  conducted 183 

Door-keepers  and  messengers 184 

Special  agents,  appointment  of 185 

Joint  finance  committee,  duty  of 186 

Duty  of  secretary  and  clerk,  at  close  of.     187 
Engrossed  copies  of  laws,  how  preserved.     188 

Pay  of  officers  and  members 189 

Pay  of  sick   members 190 

Pay  of  deceased  members 191 

Accounts  of  members,  how  audited 192 

Resolutions  granting  money,  liow  passed    198 
Subordinate    officers    of,    law    touching 

194  to    202 

Members  of,  free  from   military  duty 1060 

Who  may  vote  for    members  of 1276 

Electif>ns  for  members  of 1282  to  1296 

Seat  of  member,  how  conlestfjd 1880 

Officers  elected  by 1885,  1880,  1840 

Eligibility  of  members  of 5040 

Election  of  members,  how  judged 5052 

Power  to  punish 5052,  5058 

Privileges  of  members 5054 

Journals  of,  how  kept 5055 

Passage  of  bills 5056 

.Signature  of  acts  of...  5057 

Matter  rejected,  how  reintroduced 5057 

Adjournments  of 5058 


36  Officers  of 5059 

87  Yeti^  and  miys  taken,  when 5000 

38  Oath  of  members 5061 

89  Powers  of 5002,  5068 

40  Powers  of  as  to  corporations 5068 

41  Governor  may  convoke  5076 

General  Issue. 

1  Defined — answer  ia 3458 

General  Legacies. 

1   Law  concerning 2458,  2460 

General  Reputation. 

1   When  evidence  in  processioning 2888 

Georgia. 

1  Boundary  of 15,   19 

2  Jurisdiction  of  as  to  places 20 

3  Jurisdiction  of  as  to  persons 21 

4  Defense  of  suits  involving  interest  of. 22 

5.  Public  property  of 960  to   -962 

6  University  of,  law  concerning 1192  to  1211 

7  Statues  of  limitation  apply  to 2925 

8  Constitution  of. 4993  to  5155 

Gift  Enterprises. 

1  Penalty  for  selling  tickets  in 4549 

Gifts. 

1  To  evade  taxes  are  void 813 

2  Of  income,  carry  property  when 2455 

3  Essentials  of 2657 

4  Acceptance,  and  how  done 2658 

5  Effect  of  written  deeds  of 2659 

6  Void,  when 2659 

7  Delivery,  what  is 2660 

8  Void  conditions  2661 

9  Void   as    to    creditors    and   purchasers, 

when 2662 

10  When  presumed 2668,  2664 

11  Loans  to  married  daughters 2665 

12  By  recent  minors,  void  when...'. 2666 

13  For  illegal  purpose  void 2667 

14  In  view  of  death,  how  perfected 2668 

Ginseng. 

1  Digging,  how  and  when  punished 4626 

Good  Behavior. 

1   Warrants  and  bonds  for 4749  to  4751 

Good  Faith. 

1  Required  in  all  contracting  parties 2653 

Government. 

1  Departments  of  shall  be  distinct 5028 

2  One  catinot  exercise  power  of  other 5023 

Governor. 

1  May  defend  suits  affecting  State 22 

2  Liauguration  of 49 

3  Oath  of,  what,  and  v/here  taken 50,  5073 

4  May  call  out  military  in   what  cases.... 

51,      52 

5  Must  see  to  execution  of  law 51 

6  Ilis  duty  as  to  arrest  of  fugitives.. ..58  to      56 

7  May  offer  rewards  for  felons 58 

8  May  appoint  commissioners  of  deeds 59 

9  Shall  grant  commissions  to  officers 60 

10  Shall  issue  grants  to  land.. 61 

11  Shall  protect  public  property 62 

12  Must  assign  rooms  to  officers 62 

18  May  sue  for  dues  to  the  State 63 

14  May  buy  property,  when 64 

15  May  rent  or  sell  property,   when 66 

16  'I'itie  made  to,  when 65 

17  May  remove  lier.s  in  certain  cases 67 

18  Shall  report  purchases 68 

19  Shall  appoint  officers,  when 69 

20  Shall  fill  vacancies,  when... 69 

21  What  officers  he  may  appoint 72,      73 
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22  What  (jiovernor  appoints  judges 71 

2'>   May  employ  ngciits 74 

24  May  8usj)<;ii(l  colloction  of  taxes 75 

25  May  witlilKjld  af)prova,l  ofaccouritH 70 

2()  Shall  kfjej)  (jcrtain   hooks  in  ollico 77 

27  Seal  orox(3cutivo  oflico 78 

2H  Shall  keep  oflice  at  Capitol 79 

29  Shall  reside  at  sent  of  ;^overnmeiit 79 

80  Resignation  of,  how  edt'Ctcid LSO 

31  Vacancy  in  ofHce  of,   how  filled 130 

32  Election  for,  law  relating  to 1207,  5070 

33  'rime  of  electing 1298 

34  Vote  for,  to  be  certified  alone 1299 

35  Oflicial  term  of. 1300 

30  Vacancy  in  office  of,  how  filled 1301 

37  Special  election  for.  how  returned 1302 

38  Vacancy  not  to  be  filled,  when 1303 

39  Special  election  void,  when 1304 

40  Shall  distribute  vaccine,  when 1393 

41  Shall  appoint  inspectors  of  fertilizers 1571 

42  Shall  procure  standard  of  weights  and 

measures 1591 

43  Salary  of 1040 

44  May  fix  pay  of  employee,  when  1041 

45  May  fix  pay  of  military  store-keepers, 

when 1643 

46  Not  subject  to  mandainiis 3202 

47  Executive  power  vest  in 5069 

48  Qualifications  of. 5071 

49  Is  commander  in  chief 5074 

50  His  power  to  pardon  — 5075 

51  Issues  writs  of  election,  when 5076 

52  May  convoke  Legislature 5076 

53  May  give  information,  etc 5076 

54  Shall  not  appoint  rejected  nominee 5078 

55  Power  of,  to  revise  and  veto  bills,  etc... 

5079,  5080 

Governor's  Mansion. 
1  At  Atlanta  and  Milledgeville,  belong  to 

State 960 

Governor's  Messenger. 

1  How  appointed  72,    124 

2  Duties  of. 125 

3  Special  messenger 126 

4  Salary  of 1640 

Governor's  Office. 

1  Certain  books  to  be  kept  in 77 

2  AVherekept 79 

Governor's  Secretaries. 

1  How  appointed  and  removed 72 

2  Fees  of,  and  to  whom  paid 943 

3  Salary  of 1640 

Graduation  of  Laws. 

1  Laws  of  force,  and  how  graduated 1 

Grain. 

1  How  ground  at  public  mills 1460,  1461 

2  Inspection  of 1562 

Grammatical  Errors. 

1  Do  not  vitiate  a  statute 4 

Grand  Juries. 

1  Shall  inspect  county  property,  etc  604 

2  County  tax  levied,  on  recommendation 

of 509,    512 

3  Exempt  from  suit  for  malicious  prosecu- 

tion    2985 

4  Special  charge  to 3249 

6  Shall  disclose 3799 

6  Qualifications  of 3906 

7  Jury  box,  how  made  up 3907 

8  Jury  box,  how  kept  3907 

9  Jury  boxj  how  and  when  revised 3908 


10  IJ.Ht  of  jurorH,  where  filed ?/J(f.i 

11  Comrni.-isiorierH  to  b<i  Hworn /}910 

12  How  fjrawri 'A'.tW 

13  How  drawn  in  vacation 3i*l2 

14  How  HurnrrirHi<;d V.i\Z 

15  Number  and  duty  of 3914 

16  Oath  of. ?/Ar> 

17  Oath  of  bailiff  of. ?,'j\(', 

18  Hound  to  notice,  what 3917 

19  Foreman  may  swear  witrioflSf-.s 3918 

20  May  ask  for  correction  of  lax  errors 3919 

21  Shall  inspect  county  ofliceH 3920 

22  May  appoint  citizens  to  do  ho 392) 

23  Power  of  Huch  appointees 3922 

24  Officers  muHt  show  books 3923 

25  Shall  examine  list  of  voters 3924 

26  And  present  illegal  voter 3924 

27  Oath  of  witnesses  \)(i^()t(i 4';o2 

28  Two  returns  of  no  bill  by,  is  a  bar 4708 

Grants. 

1  'Vo  land,  issued  by  the  Governor 61 

2  Not  conclusive 61 

3  Secretary  of  State  shall  attest 85 

4  Record  of  shall  be  kept 85 

5  Form  of 2351 

6  Land  titles,  originate  in 2350 

7  Errors  in,  that  may  be  corrected 2352 

8  Proceedings  to  correct  errors  in 2353 

9  Vested  rights  not  affected  by  correcting.  2354 

10  Issue  in  case  of  doubt,  how  tried 2355 

11  Questions  of  law,  how  decided 235H 

12  Papers  all  must  be  filed 2357 

13  Proceedings,  where  original,  are  lost 2358 

14  Effect  of  corrected 2359 

15  How  set  aside  for  fraud 2360 

16  Impeachable,  for  what 2361 

17  Irregularities  cannot  be  inquired  into  ...  2301 

18  Misnomer  of  grantee  not  provable  by 

parol 2361 

19  Grantee  takes  nothing  by  implication...  2302 

20  Every  presumption  in  favor  of. 2362 

21  Twenty  years'   possession  of  land  pre- 

sumes   2363 

22  How  obtained  under  head  rights. ..2375,  2377 
Great  Seal  of  the  State. 

1  Description  of 86 

2  Secretary  of  State  shall  keep ^b,  ^&,  5082 

Growing  Crops. 

1  May  be  sold,  when 3042 

Guano. 

1  Inspector  of,  how  appointed. 1571 

Guardian  and  Ward. 

1  Ordinaries  may  be  guardians,  when 327 

2  Trust  ceases  when  elected  Ordinary 328 

3  Guardians,  kinds  of 1802 

4  Natural  guardians 1803 

5  Guardians  must  give  bond 1803 

6  Testamentary  guardians,  how  appointed 

1S04,  1805 

7  Ordinary  appoints  guardian,  when 1806 

8  Ward  may  select  guardian,  when 1806 

9  Guardians,  where  appointed 1806 

10  Guardians  of  property  of  non-resident..  1807 

11  Who  entitled  to  guardianship 1S08 

12  Clerk  or  stranger  appointed,  when ISOO 

13  Guardians  of  bastards • •_...•  ISIO 

14  Notice  of  application  for  guardianship..  1811 

15  Guardianship  granted  at  what  term 1811 

16  Bond  and  oath  of  guardian 1S12 

17  Oath  and  bond  in  vacation,  when    1813 

IS  Additional  bond  requirable,  when 1S14 
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Other  surety  requirable.  when 1815 

Proceeding  against  guardian  for  default.  1810 

Proceedings  on  complaint  of  surety 1817 

Dead  surety  dischargt'd,  liow  far 1817 

Sureties,  how  liable  \vhcn  letters  revoked  1817 

Kevoeation  does  not  abate  suits 1818 

Suit  on  bond,  when  and  how  brought  ...  3819 

.ludgment  when  conclusive  on  surety 1819 

¥i.  fa.  in  such  cases,  how  levied 1819 

(luardianship,  when  and  how  removed..  1820 

Guardian  (uHitcni,  when  appointed 1821 

Power  and  duty  of  guardian 1822 

Guardians  shall  make  returns 1823 

Keturns.  how  examined  and  allowed 1823 

Amount  that  guardian  may  expend 1824 

Corpus  used  by  Ordinary's  order 1824 

Ward  bound  out,  when 1825,  1826 

Docket  of  guardians  to  be  kept 1827 

Guardian  forfeits  commissions,  when....  1827 
vSales  by  guardians,  how  cpnducted.  1828,  25G0 

Renting  by  guardians,  how  done 1829 

Guardians  may  contract  for  labor ..•  1830 

Guardians  maj  keep  and  work  hands,...  1831 

They  may  cultivate,  or  buy  lands 1832 

Investments  in  stocks  by  guardians 1833 

Investments,  how  returned  1833 

Such  investments,  free  from  tax 1833 

Commissions  of  guardians 1834 

Extra  compensation,  how  allowed 1834 

Commissions  not  allowed,  when 1835 

Sureties  how  bound,  if  appointment  void  1836 

Guardians  cannot  borrow  for  ward 1837 

Nor  create  leans  on  ward's  estate 1837 

Guardian  may  act  by  attorney  in  fact....  1838 

Settlements  with  guardians 1839 

Citation  therefor,  by  Ordinary 1839 

Court  proceeds  ex  parte^  when 1839 

Guardian  may  move  for  settlement 1840 

Settlement,  how  made 1841 

Continuance  granted 1842 

Other  proceedings 1843 

Power  of  Ordinary  to  mould  judgment..  1844 

Decision,  how  enforced 1845 

Final  receij)ts,  how  recorded 1846 

Recorded  receipts  are  evidence 1846 

Ward  may  reopou  settlement 1847 

Resignation  of  guardian,  how  effected...  1848 

Ward  may  call  for  account 1848 

Dismission,  when  granted 1849 

Money  on  liand,  how  disposed  of 1850 

Guardian  distributes  estate  of  dead  ward  1851 

Reuunal  of,  out  of  State,  how  done 1870 

Ward's  estate,  how  transferred   to   for- 
eign guardian 1865  to  1869 

May  api)ly  for  homestead  for  wards 2002 

Next  friend  may  apply  for  homestead, 

when 2022 

May  invest  in  lands 1832,  2541 

Basis  of  settlements  with 2602 

Interest,  when  and  how  compounded 2603 

Limitation  of  suits  against  guardian 2922 

Guardian  may  sue  for  torts  to  ward 2960 

Ward  may  sue  guardian  and  sureties 3385 

AKDIANS. 

When  cut  off,  amenable  to  new  county..      34 
Settlements  of  before  Ordiiiary..l839  to  1847 

Resignation  of,  how  effected 1848 

Letters  of  dismission,  how  obtained  by 

1849,  1850 

Shall  distribute  estate  of  dead  wards 1851 

Kinds  of 1802 


7  Appointment  of. 1803  to  1807 

8  Rules  for  appointing 1808 

9  Of  illegitimates,  how  appointed 1809 

10  Oath  of,  and  when  taken 1812,  1813 

11  Rond  of,  and  when  given 1812,  1813 

12  Additional  bond  required,  when 1814 

13  Other  surety  requirable,  when 1815 

14  Proceedings  against,  for  default.... 1816,  1817 

15  Removal  of,  does  not  abate  suits 1818 

16  Suits  on  bonds  of,  how  brought 1819 

17  May  remove  guardianship,  when. 1820 

IS  Ad  litem,  when  and  how  appointed 1821 

19  Returns  of,  how  and  when  made 1823 

20  Powers  and  duties  of 1822 

21  Extent  of  expenditures  by 1824 

22  May  trench  upon  corpus  of  ward's  estate, 

when 1824 

23  Guardianship  lo«t,  by  cruelty  to  ward...  1826 

24  Failing  to  make   returns,   lose  commis- 

sions   1827 

25  Sales  by,  how  conducted 1828 

26  Lands,  how  rented  by 1829 

27  May  employ  laborers,  when , 1830 

28  May  cultivate  and  buy  laud,  when..l831,  1832 

29  Investments,  how  made  by 1833 

30  Commissions  of 1834 

31  Extra  compensation  of 1834 

32  Shall  have  no  pay  for  delivering  to  suc- 

cessor   1835 

33  Sureties  of  bound,  though  appointment 

void _ 1836 

34  Cannot  borrow  and  bind  ward 1837 

35  How  far  they  may  contract 1837 

36  May  appoint  attorney  in  fact 1838 

37  Of  lunatics,  how  appointed.  1852,  1855 

38  Of  lunatics,  law  governing 1853 

39  Preference  given  to  wife *. 1854 

40  Guardianship,  how  removed  out  of  State  1870 

41  Foreign  guardians,  law  relating  to. 1865  to  1870 

42  May  sell  and  convey  by  attorney  in  fact.  2180 

43  Ad  litem  in  issues  of  devisavit  vel  iwn...  2428 

44  Forms  of  actions  against 3399 

45  Claims  at  sales  of 3743 

Guarantor. 

1  Different  from  surety,  in  what ,  2148 

2  Notice  by,  to  sue  principal 2156 

Gunpowdf:r. 

1  How  kept  in  arsenals 1187 

2  How  marked  for  transportation  .%.  1468 

3  Penalty  for  not  marking 1464 

4  Keeping  of,  how  regulated  1465 

Habeas  Corpus. 

1  Judges  of  superior  court  may  grant 247 

2  (bounty  judge  may  grant,  in  certain  cases    295 

3  May  issue  in  what  cases 4009 

4  Application,  form  of 4010 

5  Petition  to  be  verified 4011 

6  Granted  when 4012 

7  Form  of  writ 4013 

8  Return  day  of 4014 

9  Service  of  writ 4015 

10  Party  detained  arrested  when 4016 

11  Return  of  writ 4017 

12  Return  to  be  under  oath 4018 

13  Process  produced  when 4019 

14  Custody,  how  denied 4020 

15  Party  imprisoned  when 4020 

16  Return  may  be  traversed 4021 

17  Disobedience  to,  a  contempt 4022 

18  Party  not  discharged,  when 4023 

19  Disposition  of  wife  or  child  4024 
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20  No  discharge  for  defect  in  papers... 4025,  4748 

21  Power  of  court 402') 

22  For  witnesses 4027 

2a  Costs  ill  cases  of 402M 

24  Record  of  proceedings 4020 

25  Notice  of  hearing....' ^10:50 

20  Penahy  for  reri>,sing 40.">1 

27  Ordinary  may  grant,  wh(jii 401  I 

28  Suspended  when .500-') 

Half  Ploods. 

1   Rule  of  inheritance  by 2484 

Handwriting. 

1   Mode  of  proving 3830,  3840 

Hahhoring. 

1  Seamen,  penalty  for ]5G2 

2  Criminals,  how  punished 4101 

3  Wife,  action  for 3007 

Head  Righto. 

1  Lands  subject  to  entry  under..., 2304 

2  Grants  under,  confirmed 2365 

8  Laws  concerning,  still  remain 236G 

4  Ordinary's  is  land  court 2367 

5  Application  for  warrant 2368 

6  Notice  of  application 2368 

7  Application,  which  preferred 2369 

8  Caveat  to  application 2370 

9  Trial  of  caveat  by  superior  court 2370 

10  Return  of  judgment  to  Ordinary 2370 

11  Warrant  when  and  how  issued 2371 

12  Duty  of  surveyor 2371 

13  Notice  of  time  of  survey 2371 

14  Surveyor's  return 2372 

15  Issue  on  surveyor's  return 2372 

16  Such  issue  how  tried 2372 

17  Effect  of  the  judgment 2372 

18  Liability  of  surveyor  for  false  return  ....  2373 

19  Ordinary  shall  record  plat. 2374 

20  Grant  when  to  be  issued 2375 

21  Interest  of  applicant  free  from  levy 2376 

22  Grant  must  be  had  within  two  years 2377 

Health,  Hospitals,  Infection  and  Quarantine. 

1  Hospitals,  how  established 1375 

2  Quarantine,  how  prescribed 1376 

3  Quarantine  grounds,  how  established 1377 

4  Vessels  may  be  placed  under  quarantine  1378 

5  Fugitives   from   quarantine,    how    dealt 

with 1379 

6  Quarantine  of  inland  travelers  1381 

7  Master   of  vessel   shall    deliver   bill    of 

health 1880 

8  Duty  of  pilot  before  entering  vessel 1382 

9  Persons  on  board  shall  remain 1383 

10  Proclamation  as  to  contagions 1384 

11  Penalty  for  violating  quarantine 1385 

12  Penalty  for  concealing  small  pox 1386 

13  Fines,  how  disposed  of 1387 

14  Performance  certified 1388 

15  Fees  of  health  officer 1389 

16  Small-pox  hospitals 1390 

17  Quarantine  against  small-pox 1391 

18  Sraall-pox  expenses,  how  paid 1392 

19  Vaccine,  how  distributed 1393 

20  Injuries  to  health,  gives  action... .2997  to  3005 
Hearsay. 

1  Law  relating  to 8770  to  3782 

Heirs-at-law. 

1  Husband  sole  heir  of  wife,  when...  1761,  2484 

2  Wife  sole  heir  of  husband,  when... 1762 

8  Realty  descends  directly  to,  when. .2246,  2483 

4  May  sue  for  realty,  when 2246 

5  Notice  to,  in  probate  of  wills 2424,  2427 


6  Notice  to,  nroof  of  nuncupative  wills..,,  21^1 

7  Riil(;H  for  delerriiinitjg  wljr»  ar<j 21*^1 

8  M;iy  sue  removed  adininiH.trator,  when...  2^\'t 

9  Miiy  collect  dehl.H,  when *2itWi 

]0  Of  vendee  may  have  title,  how  2-V>l 

I  1  Who  cannot  hold  land,  gelfl  proceedii.....  2070 
riif;nwAV. 

1  Includes  bridges Tt 

2  Penalty  fbr  obstructing  4C17 

HlKJNfL 

1  Contract  of 20-^5 

2  Ownership  and  rights  of  hirer 20^»> 

3  Risk,  when  with  baih^r 20>*7 

4  PJsk,  when  with  bailee 2087 

5  Obligafions  and  rights  of  bailor 2087,  20^8 

0  Engagement  of  hirer 2080 

7  Effect  of  violation  of  contract 20W 

8  Hirer  may  sue,   when 2091 

9  Bailor  may  sue,  when 2^>'«1 

10  Effect  of  loss  or  destruction 2"'.«2 

II  Restrictions  on  hirer  2O0.'i 

12  Hirer  shall  not  relet  bailment 2'»'»t 

13  Effect  of  reletting 2"''l 

14  Bailment  in,  how   levied  on 2''»9.5 

15  Of  labor  and  services,  nature  of 2090 

16  Rule  of  duty  in  such  case 2007 

17  Title  in  such  case,  exis-ts  where 2098 

18  Title  in  case  of  labor  on  shares  2009 

19  Rights  and  lien  of  bailee  for  hire  of  labor  2100 

20  Effect  of  loss  in  such  case 2101 

21  Right  of  action  accrues,  when 21<>2 

Hogs. 

1  Punishment  for  killing 4612 

2  What  accused  must  show 4^'12 

3  Stealing,  how  punished 44<Jl 

Hog  Stealing. 

1  Is  simple  larceny 4400 

2  How  charged  in  indictment 4400 

3  Punishment  for 4401 

Holders  of  Negotiable  Paper. 

1  Rights  0^  bona  fide 278.5 

2  Defenses  that  may  be  setup  against 278.5 

3  Over  due  is  notice  to 2786 

4  Presumption  of  good  faith  in  2787 

5  As  collateral  security,  rights  of 2788 

6  What  is  notice  to...' 2790 

7  Title  of,  inquired  into,  when 2789 

Holidays. 

1  Specified 27S3 

Homicide. 

1  Of  husband  or  parent,  who  mav  sue  for. 

". 2971,  30^5 

2  Defined 4319 

3  Is  of  three  kinds 4319 

4  Justifiable 4330,4334 

5  Justifiable,  not  punished 4335 

Homestead  and  Exemption. 

1  Who  entitled  to 2002,  513.5 

2  Extent  and  value  of 2002,  5135 

3  Subject  to  sale  for  what 2002 

4  Application  for.   how  made 2003 

5  Application,  where  made 20<-^3 

6  In  land  in  diflerent  counties 2004 

7  Schedule  of  personalty  mu?t  be  full 2005 

8  Fraud  and  concealment  annuls 2005 

9  Notice  of  application,  how  published....  2«X)«3 

10  Time  of  hearing  application 2Ch)7 

11  Duty  and  liability  of  surveyor 200S 

12  i.\pproval  and  record  of  application  2009 

13  Objections,  when  and  how  made  2010 

14  Appraisers,  when  appointed 2011 
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15  Apppal  from  judgment  of  Ordinary 2011 

16  In  town  property,  how  set  apart 2012 

17  Liability  of  ollicors 2018 

IS  Applica»U  may  pay  excess  of  value,  when  2014 
10  Application,  how  published 2015 

20  Rights  of  creditors  in  such  case 2015 

21  How  obtained  by  Ordinary  201G 

22  Cash,  how  exempted 2016 

2o  Wife's  property  how  set  apart 2018 

2-t  Money    and    scattering   lands,    how   set 

apart  2017 

2o  To  wife  when  separate  from  husband....  2019 

26  Who  is  head  of  family 2020 

27  To  widows,  how  granted 2021 

28  Who  mav  apply  for,  when  husband  fails  2022 
20  Costs,  by  whom  paid 2023 

30  How  vested,  when  set  apart 2024 

31  How  sold  or  incumbered  by  parties 2025 

32  Rents  and  profits  of,  subject  to  sale,  how  2026 

33  Trespass  to  levy  on,  when 2027 

34  How  and  when  levied  on 2028 

35  Counter-affidavit  suspends  levy 2029 

36  Issue,  how  tried 2030 

37  E fleet  of  finding 2031 

38  Other  exceptions,  laAv  as  to 2032 

30  Ordinary  appoints  receiver,  when 2033 

40  Receiver  shall  sell  excess  of  personalty.  2034 

41  Sale  of  realty  and  disposition  of  proceeds  2035 

42  Sale  of  personalty  by  receiver 2036, 

43  Onlv  one  receiver  allowed 2037 

44  Xosale,  when 2038 

45  Applicants  right  to  select 2039 

46  Other  exemptions 2040  to  2049 

Horse  Stealing. 

1  Is  simple  larceny 4394 

2  Indictment  shall  contain  what 4395 

3  Punishment  for 4396 

HoilSKS. 

1   Killing  or  maiming.  4612 

Hospitals. 

1  Establishment  of 1376,  1390  to  1393 

HorsK  OF  Repke.'^en'tatives. 

1  Speaker  of,  how  elected 182.  5049 

2  Speaker  of,  acts  as  Governor,  when 136 

3  Speaker />7'o  ^ewi.,  election  of 182 

4  Term  of  members 1294,  5038 

5  Eligibility  of  members 5040 

6  Removal  of  member,  vacates 5041 

7  Number  of,  and   how  apportioned 5046 

8  Apportionment,  how  changed 5047 

9  Qualifications  of  members 5048 

10  Has  sole  power  to  impeach 5050 

11  Revenue  bills,  originate  in 5051 

Hr.VTiNr;. 

1  When  and  how  punished 4441 

2  ()n  Sabbath,  how  punished 4580 

Hi'SHAVD  A.VD  Wife, 

1  Persons  of  color  are,  when 1667 

2  Marriage,  law  concerning 1697  to  1710 

3  Divorce,  law  relating  to 1711  to  1735 

4  Alimony,  law  concerning...  1737  to  1740, 

1744  to  1748 

5  Husband  is  head  of  family 1753 

6  Husband,  how  far  bound  for  wife's  debts  1753 

7  Wife's  properly  remains  hers 1754,  5136 

8  Who  may  sue  for  torts  to  wife 1755 

9  Acquisitions  of  wifo  are  heirs,  when 1756 

10  Wife  is  husband's  agent,  for  necessaries.  1757 

11  When     separate,    husband     bound    for 

necessaries 1758 

12  Agency  of  wife,  to  be  proved  when 1750 


13  Wife  may  become  free  trader,  how 1760 

14  Husband  sole  heir  of  wife,  when..  .1761,  2484 

15  Wife  sole  heir  of  husband,  when. ..1762,  2484 

16  l^iraphernalia  of  wife,  secured  to  her....  1773 

17  Wife  may  place  earnings   in  bank 1772 

18  Wife  may  litigate  as  feme  sole,  when....  1774 

19  Marriage  contracts  and  settlements 

1775  to  1782 

20  Wife  may  not  be  surety  for  husband 1783 

21  She  cannot  sell  to  pay  his  debts 1783 

22  Sale  hy  wife  to  husband  or  trustee,  valid, 

M'hen  1783 

23  Wife  may  apply  for  homestead,  when...  2022 

24  Homestead  in  wife's  estate,  how  awarded  2018 

25  Liability  of  husband,  for  loan  to  wife....  2134 

26  Husband  bound  by  agency  of  wife,  when  2181 

27  Husband  of  executrix  acts  for  her,  when  2443 

28  Husband  of  executrix  de  son  tort  liable 

with  her 2444 

29  Wife  has  child's  part  of  husband's  estate 

when 2484 

30  Husband  may  sue  for  torts  to  wife 2960 

31  Husband  liable  for  torts  of  wife,  when...  2961 

32  Who  may  sue  for  homicide  of  husband...  2971 

33  Husband  may  sue  for  abducting  or  har- 

boring wife 3007 

34  What  is  not  harboring  wife 3007 

35  Communications  of,  sacred  3797 

36  Punishment  for  whipping  wife 4573 

37  Peace  warrant  by  wife  against  husband.  4756 
Idiots. 

1  Jurisdiction  over  estates  of. 331 

2  Civil  rights  of 1658 

3  Guardians  for,  how  appointed.  ...1852  to  1854 

4  Law  governing  guardians  of. 1862 

5  Cannot  testify 3856 

6  Guiltless  of  crime , 4297 

Ignorance. 

1  Of  law  excuses  no  one 7 

2  Promise  by  surety  in,  not  binding 2158 

3  Of  law,  not  relieved  in  equity 3121 

4  Of  both  parties,  effect  of. 3127 

5  Of  fact,  not  relievable  when 3126 

Illegal  Consideration. 

1  Will  not  support  promise 2745 

Illegal  Contracts. 

1   What  are 2750,  2753 

Illegal  Currency. 

1  Issue  of,  how  punished 4456  to  4459 

Illegal  Hunting. 

1  Punishment  for 4441 

Illegality  of  Execution. 

1  In  county  court 293 

2  Against  holders  of  county  funds 525 

3  How  taken  8664 

4  Not  allowed  till  levy 3665 

5  Return  and  trial  of 3666 

6  Damages  for  delay  by 3667 

7  Not  allowed  to  tax  yZ. /as 3668 

8  Sales  of  property  pending 3660 

9  Who  may  file 3670 

10  May  go  behind  judgment,  when 3671 

11  Injustice's  court 4163 

Illegal  Marriages. 

1  Punishment  for 4533,4566 

Illegal  Voting. 

1   How  punished 4568,  4569,  4571 

Illegitimate  Children. 

1  Who  are 1V97 

2  Obligation  of  father  to 1798 

3  Rights  of  mother  of. 1799 
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4  Inheritance  by 1800,  1R01 

5  IIow  logitiniuted 17H7 

G  Inlieritance  of  legilirnates  from 180) 

iMrKACIIMKNT. 

1  Of  grants,  for  what  allowed *2r{01 

2  Of  witnesses *. 8871  to  ;{87<". 

8  Senate  tries .0045 

4  Jndgnierit  in  eases  of 5045 

6  House,  have  sole  power  of 5050 

Implied  Contiiacts. 

1  Decisions  as  to pnge  47-3,  note 

Imi'mki)  Trusts. 

1  Arise  in  what  cases 2310 

Imprisonment. 

1  Does  not  affect  a  will,  when 2411 

2  For  debt,  not  allowed 5010 

Inauguration. 

1   Of  the  Governor 49 

Incest. 

1  How  punished 4533 

Incestuous  Marriage. 

1  How  punished 4533 

Incorporation. 

1  Of  towns  and  villages .774  to    797 

2  Of  academies  and  churches 1677 

Increase. 

1  Of  things  hired,  title  to 2086 

2  Of  things  loaned,  belongs  to  lender 2133 

3  Of  pawns  belongs  to  pawner 2!47 

4  Of  animals,  belong  to  mother's  owner...  2242 

5  Of  wild  animals,  belong  to  whom 2241 

6  Goes  with  legacy,  when 2459 

Incumbrances. 

1  Liens,  law  of 1972  to  2001 

2  Mortgages 1954  to  1968 

Indecency,  Public. 

1  How  punished 4535 

Indentures  of  Apprenticeship. 

1  How  executed  and  witnessed..l871,  1873,  1877 
Indictment. 

1  Trial  without,  in  county  court 299 

2  Against  solicitor  general  for  taking  ille- 

gal cost 381 

3  Notice  to  Governor  of  case  against  solic- 

itor general 382 

4  Against  solicitor  general  for  bribery 383 

5  Against  solicitor  general,  how  conducted    386 

6  For  horse  stealing 4895 

7  For  cattle  stealing 4398 

8  For  hog  stealing 4400 

9  For  malpractice,  allegations  of 4504 

10  Service  of  copy,  before  finding  of 4504 

11  Form  of. 4628 

12  Prosecutor's  name  on 4630 

18  Presentment  treated  as 4632 

14  Copy  of,  and  list  of  witnesses  to  accused 

4634,  4685 

15  Stands  for  trial,  when 4647 

16  Nolle  prosequi,  entered  when 4649 

17  Limitations  of. 4665 

18  Barred  by  two  returns  of  ^'no  bill*' 4708 

19  Exceptions  to,  when  made 4629 

Indorsement. 

1  Of  partner,  does  not  bind  firm 1914 

2  Need  not  be  under  seal 2776 

3  Need  not  be  proved,  unless  denied  on 

oath 2855 

4  Blank,  explained 3808 

5  Contract  of 2780 

6  May  be  limited 2777 


Indorskuh. 

1  Of  county  ord<T«,  how  liable fffU) 

2  I''or  accornrnodatiori,  are  HuroticM 21 '>1 

8   Notice  by,  to  sue  f>rincipal« 2!o6 

4  May  attaf-h  princi[»al 21';o 

5  Hi;.^lit,M  ()i'  jigairiHt  principal 2101,  Ui'/J 

6  May  recover  UHury,  whe-n 'Z'l*'/-', 

7  May  foreclose  liens,  when 216t 

8  May  control  Ji.  fa..,  againut  whom 2171 

9  May  limit  tlieir  liability 2777 

10  Implied  warranty  of 2778 

11  Contract  of 27^0 

12  Notice  to,  oi'  non-payment l^T-^I 

18  May  be  sued  with  maker 27 -J 

14  May  sue  out  attachments,  when :;J7') 

15  Judgments,  how  signed  against -j'j'-J. 

Inebriates. 

1  Admission  and  care  of,   in  lunatic  asy- 
lum  13GG,  1307 

Infancy. 

1  Plea  of,  confined  to  infant 2782 

2  No  excuse  for  ^or^5 8064 

Infanticide. 

1  Advisers  of,  punishable  when 4886 

2  Not  presumed  from  concealment 4887 

Infants. 

1  Left  by  transient  persons  how  supported    769 

2  Civil  disabilities  of. 1657 

3  Domicil  of 16'.«8 

4  Under  fourteen  cannot  make  wills, 24o6 

5  May  be  appointed  executors  and  qualify 

when 2489 

6  Who  may  accept  gift  for 2658 

7  Deeds  of,  voidable,  how 2'<'.*4 

8  Contracts  of,  law  regulating 2781  to  27  84 

9  How  affected  by  statute  of  limitations... 

2926,  2927 

10  Suits  by,  not  void 3268 

11  Responsible  for  crime  when 4294,  4295 

Infection. 

1  Law  to  guard  against 1375  to  1893 

Inferior  Courts. 

1  Abolished 5126 

Informers. 

1  Precedence  of  suits  by 2S96 

2  Limitation  of  suits  by 2025 

Inheritance. 

1  Husband  is  sole  heir  of  wife,  when 

1761,  2484 

2  Wife  is  sole  heir  of  husband,  when 

1762,  2484 

3  Of  bastards,  depends  on  law 1S(»0 

4  Rules  of,  by  illegitimates 1800,  ISol 

5  Of  legitimates  from  illegitimates ISOl 

Initials. 

1  Party  sued  by,  when 3200 

Injunctions. 

1  Judges  of  superior  court  may  grant 247 

2  Against  nuisances  allowed  when o0!»2 

3  When  and  for  wiiat  granted 3210 

4  In  what  manner  granted S211 

5  Application  for,  hearing  of 3212 

6  Exceptions  to  the  decision 3212 

7  Order  of  the  Judge 3212 

8  Bill  of  exceptions  when  to  be  tendered..  3213 

9  Record  when  sent  up 3213 

10  Exceptions,  when  heard 3214 

11  Judgment   of  supreme   court,    how   en- 

forced  3215 

12  Against  legal  process,  granted  when 3213 
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13  Dissolution  of,  at  clmmbers o*21T 

14  To  restrnin  trespnsses - o*J19 

15  Judge's  discretion  as  to o*220 

10  DetVndani's  answer  evidence  when 3221 

17  Not  dissolved  by  verdict,  when 8222 

18  Second,  granted  when 3223 

19  Ortice  of 8224 

20  Made  perpetual  when 8225,  8284 

21  How  enforced 3287,  4218 

IXJIUIF.S. 

1  General  principles  as  to 2051  to  2967 

2  rhvsical,  and  suits  for 29(>8  to  2973 

3  Libel  and  slander 2974  to  2981 

4  Malicious  prosecution 2982  to  2989 

5  False  imprisonment 2990  to  2992 

G  Malii-ious  arrest 2993  to  2996 

T  To  health 2997  to  3005 

8  To  the  person,  indirect 3000  to  301'2 

9  To  real  estate 3018  to  3025 

10  To  personalty 3026  to  8081 

11  By  railroads 3032  to  o050 

iNXKFKrEKS. 

1  Liens  in  favor  of 1986 

2  Rank  of  such  liens 1986 

3  Liens  of,  how  enforced 1992 

4  Liability  of 2115,  2117 

6  *'Inn  '■  includes  what 2114 

6  ^Vho  are  guests 2116 

7  Liable  for  goods  stolen,  when 2117 

8  What  is  delivery  to 2118 

9  May  require  valuables  to  go  in  safe 2119 

10  Presumptions  against 2120 

11  Negligence  of  guest  excuses 2120 

12  Regulations  of,  bind  guests  when 2120 

13  Bound  to  receive  guests,  when 2121 

14  Who  are  not 2121 

15  Lien  of 2122 

10  Shall  give  check  for  baggage 2128 

IXQITESTS. 

1  By  whom,  and  when  taken 589 

2  Disinterments  in  cases  of. 590 

3  Unnecessary,  when 692,  593 

4  Punishment  for  illegal 591 

5  Costs  of.  how  paid 594,  595 

G  Justice  of  the  peace  may  take  when 596 

7  Jury  of,  and  precept  for 4101 

8  Defaulting  jurors,  how  fined 4102 

9  Number  of  jury  of. 4103 

10  Oath  of  jury 4104 

11  Charge  to,  and  power  of  jury 4105 

12  Witnesses,  how  summoned  at)d  sworn...  4106 

13  Witnesses  recognized  when 4107 

14  Wliere  returned 4108 

15  Analysis  for  poi.^ons 4109 

IG  Corpse  may  be  removed,    when 4110 

I.VQrillY. 

1   Courts  of,  law  regulating 4730  to  4748 

In.saxp:  Pkkson'.s. 

1  Jurisdiction  over  estates  of 381 

2  Civil  rights  of 1658 

3  Cannot  make  wills 2407 

IXSAXITY. 

1  Plea  of,  how  tried 4299 

2  ?:frf'Ct  of  the  verdict 4299 

3  Oath  of  Jury  on  inquest  of 4695 

Insolvent  Cost.s. 

1  In  criminal  cases,  how  paid 4631,  4709 

Insolvent  CriiMiNAJ>.s. 

1  Dischar^/f-d  when 4700 

Insolvent  Debtors. 

1  Decisions  as  to Appendix  V. 


Inspection  and  Inspectors. 

1  Inspectors  by  whom  appointed 

1554,  1570, 

2  Of  flour,  meal  and  grain 1554  to 

3  Of  wood,  timber  and  lumber 1563  to 

4  Of  pitch,  tar,  rosin   Imd  turpentine 

1567  to 

5  Rules  for  inspection 

G  Of  fertilizers 1571   to 

7  Of  kerosene  oil 1577  1o 

8  Of  liquors 1580  to 

Insurance. 

1  Fire  insurance^  contract  of 

2  What  interest  is  insurable 

3  Husband  may  insure  for  wife 

4  Parent  may  insure  child's  property 

5  One  may  insure  interest  of  others 

6  Insurer  may  reinsure  in  such  case 

7  On  changing  property 

8  Contract  of,  how  construed 

9  Loss  may  occur,  how  

10  Where  loss  is  unknown 

11  Diligence  of  assured  ■ 

12  Application  for  must  be  fair 

13  Representations  are  covenants 

14  Misrepresentations,  effect  of 

15  Concealment  voids  policy,  when.... 2804, 

16  Change  of  prof)erty  voids  policy,  when... 

17  Alienation  voids,  when  

18  Assured  may  hypothecate  and  pledge.... 

19  Policy  to  several,  transferable  to  one  of. 

20  Partial  or  executory  sale,  effect  of. 

21  Effect  of  transfer  after  loss. 

22  Transfer  by  law,  effect  of 

23  Effect  of  second  insurance 

24  Insurer  may  prescribe  regulations 

25  Amount  of  recovery  by  assured. ..•- 

26  Value  of  properly,  how  estimated 

27  Right  to  rebuild,   bow  secured 

28  Insurer  may  recover  back,   when 

29  Life  insurance^  contract  of 

80  Who  may  take  life  insurance 

31   Assured  may  direct  payment  of  money.. 
82  Such  direction  cannot  be  defeated 

38  Law  applicable  to  life  insurance 

34  Splf  caused  death  releases  insurer 

35  I'ime,  how  counted  in  life  insurance 

36  Marine  insurance^  contract  of 

37  Unlawful  commerce,  not  insurable 

88  Double  marine  insurance,  recovery 

39  linplied  warranty  of  assured 

40  Illegal  voyage  voids  policy 

41  Deviation,  effect  of 

42  Necessity  for  deviation 

43  Perils  of  the  sea,  what  are 

44  Risk  continues  to  what  time 

45  Increase  of  risk  by  change,  voids 

46  Open  policy  defined 

47  Value  stated,  reducible  by  proof 

48  Rules  of  law  applicable  

49  Mutual  insurance,  contract  of 

50  By  what  law  governed 

51  Re/:;ulations,  part  of  policy 

52  Officers  are  agents  of  all 

53  Up  to  contract  assured  is  stranger 

54  Liability  for  reducing  fund.s 

55  Stricter  faith  in  mutual  insurance 

Insurance  Companies, 

1  Foreign,  how  taxed 

2  I'ax  returns  of,  where  made 

3  Penalty  agninst  foreign,  for  tax  delault- 
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4  Agents  of  foreign,  must  obtain  license..  2841 

5  MiiHt  procure  C(Mlific!vte  of  uuLliority 2'M2 

(\  Mu«t  filo  with  (comptroller,  a  atateincnt.  'ZHiZ 

7  Contents  of  statornerit, '2H4'.'> 

8  Slatoinont,  rniiHt  he  sworn   to 2M1'{ 

0  I'inancial  .•ifdtii.s  rcfjuired  of. 2S44 

10  Conq^troUer  hIi;iII  license,  when 2M45 

11  Agetits  of,  licoriBod  when 2815 

12  Sliall  give  annual  statement 2840 

V^  Fees  of  comptroller 2847 

14  Other  con(Jiiiona,l  requirements 2848 

15  renalty  agaii»st  for   default 2840 

16  Shall  pay  damages,  when 2850 

17  Venue  of  suit.8  against 5>408 

18  Service,  how  perfected  on 8409 

InSURRKCTIOXARY     PUHLICATIONS. 

1  Punisliment  for  circulating 4318 

Insurrioction. 

1  Governor  may  call  out   military  in  case 

of 52,  1162 

2  Defined 4815 

3  How  punished 4317 

4  Attempt  to  incite 4316 

5  How  punished 4317 

6  By  convicts — penalty 4821 

7  Attempt  to  incite,  by  convicts 4821 

Intention. 

1  Sought,  in  construing  statutes 4 

2  Of  maker,   the    test    in   construing   will 

2395,  2456 

3  Of  parties  as  to  patent  defects 2655 

4  Parol  evidence  admitted  in  such  case....  2655 

5  Of  parties  to  contracts 2755,  2756 

6  Rule  where  parties  differ  in 2756 

Interest. 

1  Rate  of,  that  banks  may  change 1474 

2  Rate  of,  in  this  State 2050 

3  Ra,te  of  regulated  by  contract 2051 

4  Back  interest  recoverai)le,  when 2052 

5  Rate  of,  by  what  law  governed 2053 

6  Judgments  bear... 2054 

7  Payments,  how  applied  to 2055 

8  Liquidated  demands  bear ] 2056 

9  Open  accounts  bear,  when 2057 

10  Contracts  for  rent  bear 2288 

11  Legacies  bear,  when 2460 

12  How  charged  against  administrators 2601 

13  How  and  when    compounded 2603 

14  How  charged  against  executors 2602,  2603 

15  How  charged  against  guardians 2602,  2603 

16  How  charged  against  trustees 2602,  2608 

17  Damages  may  be  increased  by 2945 

18  Charged  against  garnishee,  when 3546 

iNTEIiTERKNCE  WITH  RaILROADS. 

1   When  and  how  punished 4437,  4438 

Interference  with  Telegraph  Companies. 

1  When  and  how  punished 4439 

Irterlocutory  Decrees. 

1  Rendered  when 4201 

Internal  Improvements. 

1  Restrictions  on  legislature  as  to 5067 

Interpleader. 

1  Bill  of  lies  in  what  cases 3285 

2  Collateral  interpleading 3236 

Interrogatories  and  Depositions. 

1  In  county  court 294 

2  In  appeals  from   commissioners  of  pilot- 

age   1533 

3  In  cases  of  attachment  and  garnishment.  3318 

4  Continuance  for  non-return  of 3529 

5  In  what  cases  taken 3877 


6  Cannot  be  UKfifl  when o*T8 

7  Mode;  r>f  obtdining  cornrniMftion 3'^7'i 

8  'I"al<r:fi  without  H«;rvice,  when ,.,  Z'""* ) 

9  All  parties  may  cronn .". '>'l 

10  A  pfioiritment  of  cfMnmis.Hionerfl ''>-J 

11  Who   may  «;Xfteute Z"--', 

12  Pay  of  comrnifiv.loners Z-*  :', 

l''>  Jfow  executed z^-l 

14  VVitne.ss,  how  made  to  answer '■>-'> 

15  Where  executed ;i-><«; 

16  Witness  may  write  ari.swers Z'iHl 

1  7   Memoranda  certified Z^iil 

18  F(jrmal  execution  of Z^^H 

19  How  received  in  court ri^M'j 

20  Not  to  return,  is  contempt Z^'.ff) 

21  How  taken  without  commiesion 8-91 

22  Exceptions  to,  how   made C-.»*J 

28  hi  certain  counties Z"'.*'-' 

24  By  whom  taken '■>  >l 

25  MotioiLs  and  objections  noted Z-") 

26  Form  of  caption,  etc 8^95 

27  Order  and  scope  of  examination 8>*'j7 

28  How  returned  and  opened .3808 

29  Power  and  i>ay  of  commissioner 3890 

30  His  orders,  how  executed 89«)0 

31  In  Justice's  court 4153 

32  Decisions  on  this  subject pJige  684,  note 

Intruders  on  Camp  Grounds. 

1  How  ejected 4076 

Intruders  on  Land. 

1  County  judge  may  evict  295 

2  Affidavit  to  eject 4'i72 

3  Counter-alTidavit 4072 

4  Sheriff  may  swear  occupant 4o78 

5  Return  of  affidavits 4o74 

6  Trial  of  issue 4074 

7  Writ  of  possession,  when 4075 

8  Intruders  on  campgrounds  4076 

9  How  ejected 4076 

Intruding  on  Railroads. 

1  When  and  how  punished 4437.  4433 

Invasion. 

1  Governor  may  call  out  militarvin  case  of 

52,  11G2 

Inveigiiling. 

1   Children,  how  punished 4363 

Inventory. 

1  Guardians  shall  make 1^23 

2  Trustees  must  return 2823 

3  Testator  may  dispense  with 2420 

4  Of  estates,  law  as  to  — 2516  to  2523 

Investments. 

1  Bv  trustees,  how  made 2330,  2-541 

2  Bv  guardians 1832,  1833,2541 

8  By  administrators 2541,  2544 

4  Of  unclaimed  funds,  by  administrators-..  2009 

Issue  and  Increase. 

1  Follow  condition  of  mother 2242 

2  Of  animals  on  land 2241 

3  Belong  to  tenant  for  life  22-"6 

4  Of  things  hired 2''86 

5  Of  things  loaned 2133 

6  Of  pawns 2147 

7  Go  with  legacy,  when 2459 

Issues. 

1  Collateral,  how  tried 3612 

Itinerant  Persons 

1  Followed  with  warrants  4721 

2  Venue  of  suits  agaltist 3416 

Jails. 

1  How  built  and  repaired 497,  501,    -502 
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2  Are  in  slieriirs  keeping 490 

3  Penally  tor  injuring ThH) 

4  Coroners  keep,  ^Yhen 587 

J  All.  Fkks. 

1  When  prisoner  sent  to  other  county 4740 

2  Adtiiiional  tux  tor,  when 4740 

Jailors. 

1  Appointed  by  slieriffs ooO 

2  Sheriff's  are  f.r  o//fV/() 85(1 

3  Must  take  oath  and  give  bond 857 

4  Bond  and  oath  of,  where  recorded 358 

5  Shall  keep  United  States  prisoners 359 

0  SherifVs  liable  for  misconauct  of. 300 

7  Coroners  are.  when 587 

8  Fees  of. 3098 

9  Liability  of 3948 

10  Misconduct  of.  how  punished 4473 

11  May  reject  prisoner,  when 4741 

Joint  Aithoiuty. 

1  Majority  may  execute 4 

Joint  1)iu.igous  and  Piiomissors. 

1  How  sued  in  justice's  court 455 

2  Effect  of  new  promise  by  one  of. 2988 

3  Suits  against  in  superior  court 3347,  3348 

4  Suits  against,    where  brought 3404 

Joint  Offkndeus. 

1  How  tried 4092 

2  Separate  trial  of 4092 

3  Continuance  bj  one,  effect  of 4093 

Joint  Stock  Companies. 

1  Suits  against  members  of,  how  brought..  3307 

2  How  served  with  process  and  notice 3371 

3  Notice  may  be  published 3371 

4  Judgment  and  execution  in  such  case....  3372 

5  President   of,    shall    give    stockholders' 

names 3373 

6  President  of,  may  defend  suits 3374 

7  Illegality  to  execution 3375 

8  'J'his  remedy  cumulative 3370 

Joint  Tknancik.s. 

1  Abolished  in  Georgia 2300 

2  Made  tenancies  in  common 2300 

4  'J'enancies  in  common,  law  of 2300  to  2304 

Journal. 

1  Of  Governor's  official  acts,  to  be  kept...      77 
Journals  of  Genfiial  Assembly. 

1   Secretary  of  State  shall  keep  original 85 

JupfJE  OF  (.'ofNTY  CoUliT. 

1  Disqualified  in  certain  cases 205 

2  May  confess  judgment  in  his  court 8001 

Judges  of  Superior  Court. 

1  Appointed  by  what  Governor 71 

2  Canr)0t  sit  in  certain  cases 205 

3  Appointment  and  official  term  of 230,  5089 

4  Oath  of 237 

5  Eligibility  of 238 

6  Shall  not  practice  law 239 

7  Change  of  circuit  will  not  oust 240 

8  Must  hold  courts  as  law  prescribes 241 

9  Jurisdiefioii  of,  co  extensive  with  State..  242 

10  Shall  discharge  duties  required  bylaw...  243 

11  Shall  charge  jury  in  writing,  v/hen 244 

12  Charge  so  given  shall  be  filed 245 

13  Aulhority  exercised  out  of  circuit,  when  24H 

14  Authority  of,  given  in  detail 247 

15  Powers  of,  in  vacation 249 

10  When  disqimlificd.  shall  procure  another  250 

17  Selected  by  partie.s,  when 250 

18  Impeachment  of.  ground  for 251 

19  Appointed  by  clerk,  when 252 

20  Can  perform  no  official  act  emit  of  State.  253 


21  Shall  qualify  Ordinaries 254 

22  May  review  act  of  Ordinary  as  to  extra 

tax .' 603 

23  Shall  instruct  grand  jury  as  to  county 

buildings 505 

24  Exempt  from    military  duty 1000 

25  Salaries  of 1040,  5113 

20  Power  of,  over  trustees 2320,  2321  2322 

27  Shall  hold  court  twice  a  year 3241 

28  May  adjourn  court  in  vacation,  when....  3244 

29  May  hold  adjourned  and  special  terms...  3245 

30  Mav  establish  rules  of  practice 3240 

31  Other  rules  void 3247 

32  Shall  not  express  opinion  on  facts 3248 

33  Shall  charge  grand  jury  on  what  3249 

34  May  confess  judgment  in  their  courts....  3001 

35  Which  one  may  grant  new  trials 3720 

30  How  compelled  to  certify  exceptions.,..  4258 

37  Shall  respect  recommendation  of  jury...  4050 

38  Shall  report  defects  in  penal  code 4003 

39  How  removed 5111 

40  Qualifications  of 5115 

Judges  of  Supreme  Court. 

1  What  Governor  shall  appoint 71 

2  Disqualified  in  certain  cases 205 

3  Appointment  of 210 

4  Official  term  of 211 

5  Oath  of 212 

6  Two  may  hold  court 213 

7  Eligibility  of 214 

8  Vacancies,  how  filled 215 

9  When  disqualified,  who  preside 210 

10  Chief  justice 210,  211,    213 

11  Decisions  of,  how  reversed 217 

12  Two  must  concur  to  reverse 219 

13  Effect  of  disagreement   where   two  pre- 

side  ' 219 

14  Exempt  from  military  duty 1000 

15  Salaries  of 1040,  5113 

10  Shall  attend  sessions  of  court 3289 

17  Shall  fix  order  of  circuits 4208 

18  Order  of  to  be  published 4208 

19  Howremoved 5111 

20  Qualifications  of 5115 

Judgments. 

1  Of  justices  of  the  peace,  rendered  out  of 

]ilace,  void 402 

2  Against  coiinties,  how  satisfied 508 

3  To  evade  taxes,  void 813 

4  In  divorce  cases 1724 

5  How  entered  up  against  partners 1899 

0  ( 'red i tors  may  attack  for  fraud,  when 1947 

7  How  enforced,  in  case  of  sales  to  secure 

debts...... 1970 

8  Lien  of,  paramount  in  such  cases 1970 

9  Lien  of  judgments  confirmed 1994 

10  For   purchase    money   of  land,    lien    of 

stands 1994 

11  Interest  allowed  on 2(i54 

12  Control  of^by  sureties 2100  to  2170 

13  Control  of  by  indorsers  2171 

14  For  rent,  rendered  at  first  term 2288 

15  Lien   of,    attaches  to  future  interest  in 

personalty 2025 

10  Negotiable  by  writing 2770,  3597 

17  Assignor    not    liable,    except    by    con- 

tract   2777 

18  May  be  set  off  against  each  other.. 2902,  3407 

19  Limitation  of  suits  on 2913,  2914 

20  Dormant,  when 2914 

21  May  be  moulded  at  law  3082 
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22  Set  Jiside  in  cquit.y,  wIkmi 8120,  'TI78, 

2H   In  alt.'tcliincDl,  how  alliiokrM] 

21   A^aitiHl  c()j)art,ti('r'H  Ijind,  wluit 

20  Against  coiporalioriH  and  cotupanies 

20  Go  vvitiiout,  vordicl,  when 8448, 

27  By  dcifnult 

28  On  0})en  accounts,  witliout  proof,  when.. 

29  For  excess  of  set- off 

30  Ainen<lni(Mit  of 

81   How  and  when  Higned  up 

32  Suspended  by  appeal 

33  Signed  up  for  principal  and  interest 

34  Principal  of,  bears  interest 

35  On  appeal  how  signed  up  

3G  How  signed  against  sureties  and  indors- 

ers 

37  Form  of,  against  executors  and  adminis- 
trators  

88  For  cost  against  executors  and  adminis- 

trators  

89  How  signed  on  bonds  

40  For  and  against  copartners 

41  Conclusiveness  of 3577,3820, 

42  At  same  term,  equal  in  date 

43  Rank  of,  when  affirmed  by  supreme  court 

44  Dignity  and  binding  force  of 

45  Pi-event  alienation  though  appealed  from 
40  Do  not  bind  chases  in  action 

47  Lien  of,  on  transferred  property,  how  lost 

48  Lien  of,  on  property  carried  out  of  State 

49  Effect  of,  in  trover  and  trespass 

50  Arrest  of,  law  concerning 8587  to 

51  Obtained  by  perjury,  how  set  aside 

52  How  attacked 3593,  3596, 

58  Are  void  when 

54  Motion  to  set  aside,  when  made 

55  Transfer  of,  by  attorney,  effect  of 

50  Joint  debtors  may  control,  when 

67  Confession  of,  where  entered  up 

58  Must  be  in  cases  regularly  sued 

59  Judge  may  confess  in  his  court 

00  May  be  confessed  and  appealed  from.... 

61  Need  not  be  renewed  on  court  roll 

62  Whendormant,  how  renewed 

63  Debt  on,  where  brought 

64  Scire  facias  to  revive,  where  brought.... 

65  Scire  facias^  not  original  action 

60  Revival  of,  against  non-residents 

67  Revived  at  what  term 

08  Revived  in  assignee's  name 

69  Illegality  may  go  behind,  when 

70  In  cases  of  impeachment 

Judicial  Department. 

1   Of  the  State 6084  to 

Judicial  Districts  and  Circuits. 

1  Number  of,  and  how  composed 

2  New  counties,  to  which  attached 

Judicial  Otficers. 

1  Disqualified  in  certain  cases 

2  How  appointed  and  removed 

Judicial  Power. 

1  Of  Georgia,  where  vested 203, 

2  Rules  of  court,  binding  when 

8  Judicial  ofHcers  disqualified,  when 

4  Powers  of  courts,  specified 

6  Records  of  courts,  how  removed 

6  Minutes  to  be  read  and  signed 

7  Action  of  courts  valid  without  a  clerk... 
Judicial  Sales. 

1  Purchaser  of  life  estate  at,  gives  bond, 
when 


850r, 
8817 
8851 
8872 
5091 
8457 
8457 
8409 
8494 
8508 
8509 
8570 
8570 
8571 

3572 

8578 

3574 
3575 
3570 
3827 
3578 
3579 
3580 
3581 
3582 
3588 
3584 
3585 
3592 
3591 
8828 
3594 
3588 
3598 
3599 
3600 
3000 
3001 
3002 
3003 
3604 
3005 
3007 
3600 
3008 
3009 
3010 
3071 
5045 

6131 

42 


205 
5111 

5084 
204 
205 
200 
207 
208 
209 
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2  Convey  title,  whr;ri 

8  Purchaser  at,  ric'rd  not  go  behind 

4  .Menioraridiirn  not  ri(?^d»jd  in 

5  Purchaser  at  rr)!ty  enforce  covenanUi 

0  I^iirchaHer  at  inuHt  look  out 

7  Fraud  of  ofTicer  binds  him  

8  Warranty  binds  officer,  when 

9  Officer  shall  give  pOHKe«-«ion  of  lan'I  «oM 

10  Officer  may  dispo8.se.HH,  whom 

11  Personalty  cannot  be  sold  without  «eiz- 

ure   

12  Future  interest  in  perKonaJfy  not  Hubject 
18  Judgment  lien  attaches  to  .'■uch  interest. 

14  Shares  in  corporation,  how  sold 

15  Title  made  by  sucfeeding  ofTiC'.-r,  when.. 

16  Purchaser  need  not  look  to  appropria- 

tion  

17  'J'itle  not  affected  by  official  irregularitiea 

JUHIKS  AND  JUKOR.S. 

1  In  county  court 

2  In  cases  for  or  against  (•ouiitie.« 

8  0)unty  tax  paid  in  certificates  of. 

4  Road  commissioners  exempt  from  jury 

duty 

5  Females  do  not  serve  on 

0  Competency  of  in  divorce  cases 

7  How  impanneled  in  divorce  cases 

8  Discretion  of,  as  to  damages 

9  For  adjourned  and  special  terms  of  court 

10  Judgments  without  jury,  when 

11  Qualifications  of  grand  jurors 

12  Jury  box,  how  made  up  and  kept 

13  Revision  of  box 

14  List  of,  where  filed 

15  Commissioners  sworn  

16  Grand  jurors,  how  drawn 3911. 

17  And  how  summorred 

18  Number  of  grand  jury 

19  Oath  of  grand  jury 

20  Oath  of  their  bailiff 

21  Power  and  duty  of  grand  jury. ..391 7  to 

22  Special  juries 3925  to 

28  Qualifications  of  petit  jurors 

24  How  selected,  drawn  and  summoned 

25  Panels,  how  made 

26  Oath  of  petit  jurors 

27  To  try  misdemeanors 30-34. 

28  To  try  felonies 3935,  4678  to 

29  Drawn  for  each  court  week 

30  Talesmen 

31  Delinquent,  how  dealt  with 

32  AVho  exempt  from  duty  as 

33  Compensation  of 

34  Jury  box  destroyed,  how  supplied 

35  Drawing,  in  such  case 

30  In  emergencies 

87  Grand  jury  recommends  jury  tax 

38  Certificates  to 

39  Certificates  are  warrants  on  treasury 

40  Oath  of  in  claim  cases 

41  Stand  over,  when 

42  Fined  for  contempt 

48  May  have  refreshments 

44  Refresliment;^,  how  paid  for 

45  Judge  law  and  fact  in  trying  crimes 

40  Oath  of,  in  criminal  cases 

47  Challenges  in  criminal  cases 4043, 

48  Impanneled  in  criminal  cases,  how 

4078  to 

49  Trial  by  secured 

50  Qualifications  and  pay  of 
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2C21 
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2t',Tl 
2';24 
2024 

2C25 
2025 
2025 
2026 

2027 

2028 
202S 

208 
401 
510 

057 
10."i6 
1725 
1711 
2947 
.8245 
3448 
3906 
3007 
3008 
3009 
3010 
f>012 
8013 
3014 
3015 
3016 
3024 
3029 
3030 
3031 
3932 
3033 
4644 
4685 
3036 
3037 
3038 
3039 
3940 
3041 
3941 
3042 
8943 
8943 
3043 
c044 
3045 
3046 
3047 
3047 
4646 
4630 
4644 

46S5 
5124 

5125 
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51  Fees  of,  and  how  disposed  of. 

JnusDirrioN. 

1  Of  the  State  as  to  places 

!2  Of  the  State  as  to  persons.  

8  CM' estates  changed  to  new  county,  when. 

4  Of  counties  divided  by  water 

5  Of  crime  on  water  courses 

G  Of  crime  on   State  liue 

7  Of  county  jud^ie  in  civil  cnses 282, 

8  Of  county  juilge  as  to  tenants,  etc 

9  Of  county  judge  in  criminal  cases 

10  Of  con  tit  V  judge  as  to  count  v  matters.... 

11  Of  Ordinaries '....^,11,  337, 

12  Of  justices  of  the  peace  as  to  crimes 

13  Of  justices  of  the  peace  in  civil  cases 

446, 

14  Of  justices  of  the  peace,    extent  of 

lo  Of  administration 

16  Of  administration,    how  removed 

17  Of  prohate  of  wills 

18  In  equity,  wliere  vested 

19  Extent  of,  in  equity 

20  Not  given  by  consent 

21  May  be  wai^■ed 

22  Admitted  by  pleading,  when 

23  Plea  to,    how  filed ' 

24  Contents  of  plea  to 

2o  Plea  to,  must  be  sworn  to 

26  Omission  to  give,  amendable 

27  Of  opprobrious  words 

28  Of  obscene  language 

20  Of  indictment  against  mortgagor 

JrRY  Box. 

1  How  made  up  and  kept  

2  How  and  when  revised 

3  Com?ni>sioners,  sworn 

4  How  supplied  when  destroyed 

Ji'RT  Ff.es. 

1  What  allowed 

2  Taxpd  in  bill  of  costs 

3  Paid  to  county  treasurer 

4  Part  of  jury  fund 

Jt:i;y — Grand. 

1  Qualifications  of. 

2  How  selected,  drawn  and  summoned 

3907  to 

3  Number  and  duty 

4  Oath  of 

5  Oath  of  bailiff  of 

6  Power  and  duty  of 3917  to 

7  Recommends  jury  tax 

8  Oath  of  witnes:ies  before 

JlKY  TiCKKT.S. 

1  Warrants  on  treasury 

JU.STTCE. 

1  ^^eaning  of  the  word 

Jcstioe'.s  Cf)i:ins. 

1  Place  of  holding,  how  selected 

2  Change  in  place  of  holding,  how  eflected 

3  Place  of  holding,  changed  how  often 

4  L<')cation  of,  how  changed  by  new  justice 
o  Place  of  holding,  not  changed  by  Code.. 

6  .Judgments  of,  out  of  place  arc  void 

7  Justices  how  sued  in 

8  Suits  in,  where  justice  is  disqualified 

9  Transfer  of  suits  in 452, 

10  Makers  and  indorsers,  hf)W  sued  in. .45-'), 

11  Joint  debtors,  how  sued  in  455, 

1'.^  Kesiden's  of  no  dir-trict,  how  sued  in 

13  May  rule  constables 


4127 

20 

21 

34 

35 

36 

37 

283 

295 

297 

313 

OOO 

445 

4132 
448 
2502 
2611 
2421 
3080 
3100 
3460 
3460 
3461 
3462 
3463 
3464 
3488 
4372 
4372 
4601 

3907 
3908 
3910 
3941 

4127 

4r.:7 

4127 
3943 

3906 

3913 
3914 
3915 
8916 
3924 
3943 
4652 

3948 


457 
458 
459 
460 
461 
462 
449 
450 
453 
4138 
4135 
456 
476 
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16 
17 

18 
19 
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21 
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23 
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25 
26 
27 
28 
29 
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31 
32 
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36 
37 
38 
39 
40 
41 
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45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
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10 
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13 
14 
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Suits  in,  not  affected  by  change  of  dis- 
trict     490 

Judgments  in,  equal  with  others 3580 

Appeals  from  allowed  when 3()10 

Appeals 3613  to  3626,  4157 

Effect  of  appeal 3628 

Damages  for  frivolous  appeal 3631 

Establish  lost  papers 3989  to  3092 

Time  of  holding 4139 

Held  at  central  place 4131 

Jurisdiction  of 4132 

Ten  days'  residence  gives  jurisdiction...  4134 

Suits  how  commenced 4139 

Date  of  commencing 4140 

Summons,  date  and  service  of 4141 

Summons,  by  whom  served 4142 

Service  in  special  cases 4142 

Summons  filed  and  kept 4143 

Proceedings  uniform  in \ 4144 

Bail  in 4145 

Cases  may  be  settled 4146 

Pleas  and  defenses  in 4148,  4149 

Evidence  in 4150 

Accounts  how  proved  in 4151 

Denial  of  accounts 4151 

Subpoena  for  witnesses 4152 

Interrogatories  and  depositions 4153 

Time  of  trial  in 4154 

Continuances 4155 

Judgment  and  execution 4156 

Dignity  and  lien  of  judgments 4164 

Claims,  how  interposed 4158 

Trial  of  claims 4159 

Continuance 4160 

Garnishments  in 4161 

Traverse  of  garnishee's  answer 4162 

Trial  of  traverse » 4162 

Illegality,  and  trial  of 4163 

Judgment  against  sureties 4165 

Special  defense  by  sureties 4165 

Judgment  in  cases  of  set-off 4166 

Execution  may  be  stayed 4167 

Plaintiff  liable  for  cost  when ". 4168 

May  rule  constable  for  what 4169,  4170 

May  fine  defaulting  witnesses 4171 

Levy  and  sale  under  Ji.  fas.  from 4172 

Fi.fas.  from,  backed  when 4167 

STICKS  OF  THE  PrAOK. 

Oath  of,  where  filed 143 

Cannot  sit  in   certain  cases 205 

One  for  each   militia  district 435,  5103 

Official  terra  of 435 

Elected  by  people  of  district, 435 

Nr)taries  public,  are  ex  officio 436 

How  removed  from  office 437 

Vacancies  in  office  of,  how  filled 438 

Election  to  fill  vacancy,  how  held 439 

Election  held  by  freeholders,  when 440 

Eligibility  of 441 

Ap[)ointed  by  Ordinary,  when 442 

Oath  of , 443 

Oath  of,  before  whom  taken 444 

Criminal  jurisdiction  of 445 

Civil  jurisdiction  of 446,  4132,  5104 

Debts  may  be  divided,  and  sued  before 

447,  4133 

Jurisdiction  of,  extends  to  what  cases....  448 

May  be  sued  before  each  other 449 

When  disqualified,  suits  brought  where.  450 

When  none,  suits  where  brought 451 

Refusing  to  act,  suits  where  brought 451 
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23  Suits  when,  atid  whore  tranRfGrrod...452,    458 

24  Power  ()(',  uiid  of  constiiijles,  in  traii.sfer- 

rod  .suits 454 

25  M.'ikera  and  itidnrsers,  how  sued 455 

20  .lOiiit.  debtors  whcio   Buod 455,  4135 

27  Kcsid(.'nts  in  no  (iistrict,  wfiero  sued 450 

28  Duty  find  authority  of 457 

21)  .Jiid^mcnls  of,  void  when 402 

30  Shall  select  place  for  court 457 

31  May  punish   conton)])ts 457 

32  May  issue  attaclitnents 457 

33  May  iidniiiiister  oaths 457 

34  Shall  kec})  a  docket 457 

35  Shall  file  and  preserve   papers... 457 

36  Sliall  furnish  list  of  tax  payers 457 

37  Not  ousted  by  change  of  district 489 

38  Elections  of,  in   new  district 488 

39  Sliall  have  streets  worked,  wlien 052 

40  May  a(>t  as  coroner,  when 590 

41  Exempt  from  military  service 1000 

42  Time  of  electing 1323 

43  Place  of  electing 1323 

44  Election  of,  how  superintewded 1324 

45  Returns  of  election,  where  aiade 1325 

46  Law  governing  election  of 1320 

47  Fees  of 3099 

48  Pay  20  per  cent.,  when ...3950,  3951 

49  Ruled,  though  out  of  office 3952 

50  Ruled  in  vacation 3953 

51  Answer  and  otlier  proceedings 3954 

52  Lien  of  rule  absolute 3950 

53  Ruled  in  superior  court 3901 

54  Ten  days  gives  jurisdiction  over  person..  4134 

55  Shall  give  receipt  for  claims 4147 

56  Duty  as  to  njoney  collected 4147 

57  May  rule  constables  for  what 4169,  4170 

68  May  fine  defaulting  witnesses 4171 

59  Execution  issues  when 4172 

60  Dockets  of,    how  kept  and  laid  before 

jury 4505 

61  How  punished  for  default 4605 

62  How  removed 5112 

JUSTIFIABT.E  HOMICIDK. 

1  Defined 4830 

2  Fear  excuses,  when 4331 

3  In  defense  of  habitaiion. 4332 

4  In  self-defense 4333 

5  Other  instances  of 4334 

6  Is  not  punishable 4335 

Justification. 

1   Of  torts  or  injuries 3051 

'  2  Effect  of  plea  of 3051 

3  What  does  not  amount  to,  extenuates....  3062 

4  Consent  of  injured  party  is,  when 3053 

Keeper  of  Aksenal  and  Arms. 

1  Appointed  by  Governor 73 

Keeper  of  State  Property. 

1  How  appointed 72 

Keeping  Open  Tippling  Houses. 

1   On  Sabbath,  how  punished 4535 

Kerosene. 

1  Who  shall  inspect 1577 

2  Standnrd  for 1678,  4552 

3  Fees  and  duty  of  inspector 1679 

4  Unlawful  sale  of,  how  punished 4552 

5  'J'est  of,  how  made 4553 

6  Penalty  for  selling  other  oils 4554 

7  Meaning  of. 4567 

Kidnapping. 

1  Defined  and  punished 4367 

2  Of  children,  iiow  punished 4308 

64 


Lahou. 

1  Oiiardians  may  contract   for,  when 1830 

2  flours  of,  in  fiictoricK Ixx5 

3  (J()rit,r;ir:t.n  for  oxcesHJve,  void I-"' 

4  A dmifiistrator.'i  may  contract  for 
Lahohkiis. 

1  Liens  in  favor  of,  C'StHbii»hcd \U72 

2  General  li«;ri  of. rj74 

3  liiiwk  of  lienn  of I'Jli 

4  Speciiil  lien  of  and  their  rank l'J*5 

5  Liens  of  arise  when,  and  \i<)W 19'.0 

0  Liens  of,  good  against  purcha-'era,  when  197»i 

7  Rank  of  liens  ()i\  with  each  other 19T'» 

8  Liens  of,  about  steam  saw  milU K<''4 

9  Litms  of,  how  enffirced 19'jl 

10  Wages  (;f,  exempt  from  garni.slirjient,  Jiow  3554 

11  Liens  of,  given  by  consiiLution 5022 

Laroheks  in  Factop.ie.s. 

1  Work  how  long  per  day 18^5 

2  Shall  not  receive  corporeal  pumshuietit.  1880 

3  May  sue  for  such  punishment 1H80 

Laches. 

1  Equity  will  not  favor 309i 

Land. 

1  Grants  to,  issued  by  Governor 01 

2  Grant  of,  does  not  give  franctii.^e 702 

3  How  returned  for  taxes 847,  874,    ><75 

4  Maps  of,  furnished  to  lax  receivers 872 

5  Sold  for  taxes,  how  redeemed S97 

6  Owned  by  Slate '.•♦■•2 

7  Guardian  may  buy  for  ward.  when.. 1832,  2541 

8  Guardian   mny  cultivate,  when 1H3:» 

9  How  rented  by  guardians 1829 

10  Law  concerning 2'J18  to  2230 

11  Subject  to  head  rights 2304 

12  Reverted  lands,  how  pledged 2379 

13  Reverted  lands,  how  disposed  of..23S0  to  2383 

14  Administrators  may  investin,  when. 2541,  2544 

15  Trustees  may  invest  in 2541 

16  Sale  of,  by  administrators 2'57  to  25»'.9 

17  Of  decedents  divided  in  kind,  when 2588 

18  Aliens  may  hold,  how 2070 

19  Covenants  running  with,  pass  to  buyer...  2702 

20  Recoverable,  by   one  who   has   right   to 

possess 3014 

21  Possessor  of,  action  in  favor  of. 3015 

22  Owner  of,  may  sue  for  trespass  on 3010 

23  Attachment  for  purchase  mon«^y  of. 3292 

24  Suits  respecting  titles  to,  where  i>rought.  3403 

25  Held  under  bond,  and  part  paid  for,  how 

sold 3o8r> 

26  Constables  may  levy  on.  when 3045,  4172 

27  Notice  of  levy  on,  shall  be  given. ..3043,  3044 

28  Partition   of 3990  to  4007 

29  Intruders  on,  how  ejected 4072  to  4070 

30  Settling  on,  punishable  when 4440 

Land  Book. 

1  To  be  kept  in  Executive  office 77 

Land  Courts  Under  Head  Rights. 

1   Courts  of  Ordinary  are 2307 

Landlord  and  Tenant. 

1  Special  lien  of  landlord  for  rent 1977 

2  General  lien  of  landlord  for  rent 1977 

3  Date  nnd  rank  of  general  lien 1977 

4  Date  and  rank  of  special  lien 1977 

6  Lieu  of  landlord  for  crop  supplies 197S 

0  Liens    of  landlord    for    supplies,     how 

created 197S 

7  Rank  of  crop  liens; 1978 

8  Liens  on  pers'>naltv,  how  enforced 1991 

9  Relation  uf,  exists  when 2279 
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10  Usufruct  of  tf»nant,  free  from  low l2'J70 

11  Helution  of.  how  created *2'JS0 

12  Rights  of  tenant 1]'J81 

13  Tenant  must   surrender,  when '2'2S2 

14  Tenant  cannot  deny  landlord's  title 2'28:> 

15  Tenant  cannot  attorn  to  others 2288 

IC  Landlord  bound  for  repairs 2284 

17  Distress  for  rent,  lies  when 2285 

18  Double  vent  recoverable,  when 2285 

IV*  Lieu  of  landlord  for  rent 2280 

20  Lieu  for  crop  facilities 2287 

21  Contracts  for  rent  bear  interest 2288 

22  Judgments  for  rent  go  at  first  term 2288 

23  Rent  in  kind,  free  from  levy,  when 2280 

24  Duration  of  tenancy 2200 

25  TeiuincN*  at  will,  how  ended 2201 

20  Tenant  at  will  has  emblements,  when 2202 

27  Rent  not  abated  by  casualties 2208 

28  Oath  of  tenant's  default 4077 

29  Warrant  to  remove  tenant 4078 

30  Counter  affidavit  and  bond 4079 

31  Trial  ofissue 4080 

32  Distress  warrants 4082 

33  Replevy  of  property 4088 

34  Claims  to  the  property 4084 

35  Doul)le  rent  paid,  when 4081 

36  Landlord  may  re-enter,  when 2285 

Land  Lotteiues. 

1  Governor  shall  keep  book  of. 77 

2  For  acts  as  to,  remain 2378 

Lan'dmakks. 

1  How  proVed 3780 

2  Altering,  how  punished 4C06 

Lapsed  Lkgacies. 

1   Law  concerning 2462 

Lapse  of  Time. 

1   Considered  in  equity,  when 3106 

Larceny. 

1  Four  kinds  of 4392 

2  Simple  larceny  defined 4308 

3  Thief  prosecuted  where 4303 

4  Kinds  of  simple  larceny ..4394  to  4409 

5  Of  papers,  how  punished 4405,  4406 

G  Of  fixtures 4407 

7  Other  cases 4409 

8  Convicts  of,  ineligible  to  office 5028 

Larcen'y  after  Tkuht  Delegated. 

1   Kinds  of,  and  how  punished 4421  to  4432 

Larceny  from  the  House. 

1  Definition  of 4413 

2  Punishment  for 4414  to  4417 

3  *' 7/ou.s-e"  includes  what 4418 

4  Huts,  tents,  booths,  cars,  etc.,  included.  4419 
Larceny  from  the  Person. 

1  Defined 4410 

2  What  sort  of  taking  is 4412 

3  Pijni.=»hment  for 4411 

Latent  Defects. 

1   Must  be  disclosed  in  a  sale 2054 

]>aw.<j. 

1  What  of  force,  and  how  graduated 1 

2  Sliall  not  impair  conlracls 0 

3  Mtiy  retroact.  in  what  cases 0 

4  Ignorance  of,  excuses  no  one 7 

5  Of  other  States  and  nations,  efTect  of....        0 
0   Waiverof, 10 

7  Local  laws,  how  affected  by  Code 11 

8  Of  Wester^i  and  Atlantic  Railroad,  how 

executed 1010 

9  Applicable  to  Western  and  Atlantic  Rail- 

road  905,     900 


10  Compilation  of,  law  con  corning..  1041  to  1045 

n   Of  United  States  recognized...' 3824 

12  Must  bo  geueral 5018 

18  Declared  void  when 5024 

14  Of  force  in  Georgia 514o  to  5140 

15  Distribution  of 1040  to  1058 

l^Aws  AND  Journals. 

1  Distributed  by  State  librarian 118 

2  How  furnished  and  printed... 1028,  1020,  1080 

3  Number  of,  to  be  printed 1031,  1032 

4  Distributed  to  the  counties 1040 

5  Number  of,  to  each  county 1047,  1048 

0  Two  copies  of  journals  to  be  bound 1049 

7  Copies  of,  reserved  by  librarian 1050 

8  Librarian  shall  advertise  for  distributors  1052 

9  Distributor  to  give  bond 1053 

10  Damages  for  breach  of  bond 1054 

11  Distributor's  bond  to    be  filed  and   re- 

corded   1055 

12  Distributor  appointed,  when 1050 

13  Librarian  may  select  distributor 1057 

14  Advanced  distribution  of 1058 

15  Recognized  without  proof. 3815 

Lawyers, 

1  Admission  of  to  practice 387  to  308 

2  From  other  States,  privileges  here. 309  to    402 

3  How  admitted  in  supreme  court 403 

4  Fees  of,  law  concerning 404,  405,    406 

5  Subject  to  rule 407 

0  Autliority  of. 408,    409 

7  Advice  of,  will  not  excuse  client 410 

8  Acts  of,  will  not  bind  party,  when 411 

9  Appearance  of,  without  authority,  a  con- 

tempt     412 

10  Proof  of  authority  may  be  required 413 

11  Which  have  preference 414,  415,    416 

12  Special  duties  of,  enumerated 417 

13  Removal  of,  law  regulating 418  to    434 

14  Tax  on 809 

15  Lien  of,  law  as  to 1989,  1998 

10  Administrator  may  employ 2543 

Leading  Counsel. 

1  Law  concerning 414,  415,    416 

Leases. 

1  Defined 2278 

2  What  passes  by 2278 

Legacies. 

1  Charged  on  land,  follow  it 2236 

2  To  executors,  as  compensation 2446 

3  Law  concerning 2451  to  2409 

4  Election  by  legatees 3102  to  3104 

5  Subject  to  garnishment,  when 8555,  3556 

Legal  Process. 

1  Punishment  for  obstructing 4476 

Legatees. 

1  Admissions  go  to  impeach  will,  when  ....  2487 

2  Required  to  elect,  when 2405 

3  May  sue  removed  administrator,  when....  2515 

4  Election  by 3102  to  3104 

Leglslative  Power. 

1    Where  vested 5037 

Legislature. 

1  Representatives  in,  how  apportioned 38 

2  Represonlalion  of  new  counties 39 

8  Law  relating  to 178  to    193 

4  Subordinate  ofiicers  of,   law  relating  to.. 

104  to    202 

5  Members  of,  free  from  military  scu-vice.  1000 
0  Qualifications  of  voters  for  members  of 

1270  to  1281 

7  Elections  for  members  of 1282  to  1296 
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■S  Scat  of  inembpr,  bow  coutoHte'] 1830 

9  Sliall  not  afT'oct  Hociul  etatuH 5008 

10  Acts  of,  void  when ^)021 

n    Meeting  of..... no.'JO 

LkT'I'IiIKS. 

3    (Contracts  by 272H 

2  Tliroateniiig,  j)U(iifthDieiit  for 4.00f) 

LeGITIMATK    ClULDRrON. 

1  Who  a,re 1780 

LetTKRR  DlRMISROKY. 

1  Granted  to  gnarditiiiN,  whon 1840 

2  How  obtained  by  admi nisi rfttors.. 2009  to  2r,00 

3  Obtained  by  fraud,  set  aside 2008 

Letteks  oi<"'  Administhatfon. 

1  Abate,  whon  officer  is  elected  Ordinary.     828 

2  Ordinary  rnav  grant  and  revoke 881 

8  In  what  county  granted 883,  384,  2502 

4  Rules  for  granting 24!.>4 

5  In  special  cases .., , 2495  to  2-198 

6  Citation  for,  its  publication 2508 

Lettkrs  of  GUARDTAKSnir. 

1  Abate,  when  guardian  is  elected   Ordi- 
nary  » 328 

Lette rs  T esta m enta ry. 

1  Ordinary  ma,y  grant  and  revoke. 881 

2  Of  executrix,  abate  on  marriage...... 2448 

Levies. 

1  On  interest  of  partner,  not  allowed. 1010 

2  On  homestead,  when  allowed.. 2028 

S  Property  exempt  from ...,2040  to  2049 

4  On  things  hirea,  how  done 2095 

5  On  personalty,  bad  without  ?5eizure 2625 

6  Future  interest  in  personalty  not  subject 

to , 2625 

7  Of  attachments ...3284  to  3292 

8  Form  of. 8640 

9  Made  on  what  property  first 8641 

10  On  growing  crops,  allowed  when 3642 

11  Notfce  of,  on  lands 3643,  3644 

12  On  land  by  constable,  allowed  when  ......  3645 

18  By  constables....... , 4172,  4173 

14  Fraudulent,  bow  punished 4436 

15  What  is  subject  to,  decisions  as  to 

......page  685,  note. 

Leyitical  Degrees. 

1   Marriage  within,  how  punished,... 4533 

Lewd  Houses. 

1  Punishment  for  keeping 4536 

Lewdness, 

1  How  punished 4635 

Lex  Fort,  and  Lex  Loci, 

1  Lex  loci  governs,  w])en 8 

2  Z'C.T /o?'z  governs,  when, 8 

8  Interest,  how  governed  by 2053 

Libel. 

1  Definition  of 2974 

2  Malice,  when  inferred  in 2975 

3  Mnlice  m.ay  be  denied  by  proof. 2975 

4  What  is  publication  of. 2976 

5  Truth  will  justify 2979 

6  Priviloged  communications 298r> 

7  Malicious  use  of  priviieae,  inexcusable..  2981 

8  Action  for,  when  to  be  brought 3060 

9  Defined  and  punished 4521 

10  Pi-i',iter  is  a  witness 4522 

11  Printer  punished,  v/hen 4522 

12  Truth  may  go  in  evidence .4523 

18  Law  and  Fact  of,  determined  by  jury 5011 

Libel  and  Si-ander. 

1  Libel,  law  concerning 2974  to  2976 

2  Slander  defined 2977 


3  Charge  of  intercourse  with  negro  is 2iCM 

4  Truth  will  juKtify *2ft''.'.i 

5  Privihged  curnrmuiicaliofiH 2''^0 

0  Malici<jii«  uKe  (d' privilege  will  notexcune  2'*y\ 

LiRKKTT. 

1  Taken  only  by  law i'y.*', 

2  Of  con.",cif;ri(;e  allr)wed -iV.fH 

!>  .lecjpardcd  but  once 6<y;<) 

lilURARIAX. 

1  rJDvernor  may  appoint  and  remofe 72 

2  Shall  cause  distributif^n  of  laws...  J01»;  to  1058 
8  Duties  of 115  to  12« 

LiRRAI'.Y. 

1    Belongs  to  State lOK, 

LiCENSEH. 

1  Term  of o30 

2  Of  lifjuor  selU'.rs,  [nice  of 520 

8  To  peddle,  price 52^1 

4  For  exiiibitioriH,  charge.-"  ff»r 529 

5  IjawK  touching,  do  not  effeer  penal  code    540 
fj   Mf)t)eyH  arhsing  from,  how  dispo.'Sed  of...    ^A\ 

7  Of  physicians  and  druggists 1894  to  HO'l 

8  Of  dentists ". 1410  lo  1418 

9  To  retail  liquors,  how  obtained 1419 

10  To  }>il()ts,  law  concerning 1505  to  1510 

11  To  peddlers,  law  as  to 1681  to  10.38 

12  To  marry,  how  granted 1708,  170-5 

13  To  pawnbrokers,  how  granted 2187 

14  Agents   of  foreign  insurance   comjianies 

must  obtain '1><\\ 

15  Retailing  without,  punished 4565 

16  Penalty  fur  marrying  without 4566 

Liens. 

1  Governor  may  pay  off,  when ♦".7 

2  County  judge  may  foreclose 2'.'5 

3  Of  judgments  ngainst  road  hands GilO 

4  For  taxes  paramount 812 

5  Aliens  may  acquire 1663 

6  Will  not  defeatdower 1760 

7  Of  garnisheeing  creditor  of  partrer 1919 

8  Do  not  aifect  vendor,  in  sales  to  secure 

debts 1971 

9  On  property  sold  to  secure  debts  para- 

mo an  i  1970 

10  Established  by  law,   specified 1972 

11  For  taxes  cover  what 1978 

12  For  taxes,  are  paramouiif 1978 

13  For  taxes  due  State  rank  jirst 1973 

14  For  taxes  due  counties  rank  second 1973 

15  For  municipal  taxes  rank  third 1978 

16  Of  laborers,  geueral,   defined r.«74 

17  Of  laborers,  special,  defined 1975 

18  Of  laborers,  arise,   when 1976 

19  Rank  of  laborer's  liens 1076 

20  Of  landlords,  for  rent 1977,  22S6 

21  For  rent  are  special  and  general 1977 

22  Rank  of  special  liens  for  rent 1077 

23  Special  lien  f  »r  rent,  how  entlirced 1977 

24  I)ate  and  rank  of  general  rent  lien 1977 

25  General  rent  lien,  how  enfoired r.»77 

26  For  means  furnished  to  make  crops 197S 

27  For  means  of  family  support 1978 

28  For  medical  attention 197S 

29  For  tuition  and  school  book<> 1978 

30  Last  four,  how  created 197"^ 

31  Exist  as  liens,  on  what 197S 

32  Rank  of  said  tour  liens 1978 

33  Of  mechanics 1979 

34  Of  contractors 1979 

35  Of  material  men 1979 

36  Of  mac!:inists 1979 
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37  Of  nmnnfacturers 

38  Of  railroftd   contrnctors 

39  Li. si  six,  how  created  atui  dechireil. 

40  Rank  of  said  six  liens 

41  01   nieolianics  on  persmialtv 

4-  Such  how  asserted,  and  how  lost 

4o  On  steamboats 


44  Of  proprietors  of  planing  mills. 

45  Of  laborers  at  steam  saw  mil!s.. 


-l»i  For  articles  furnislied  saw  mills. 
47  Ofiim  and  boarding-housekeepers. 


.198B, 

■4>^  Of  pawnees,  and  how  satisfied 1087, 

49  Of  depositaries 1988, 

oO  Of  attorneys  at-law 

51  Rank  and  enforcement  of  such  liens 

52  On  realty,  how  eufoned 

53  On  personalty,  how  enforced 

54  Of  factors  and  acceptors,  how  satisfied.. 

55  Liens  confirmed 

56  Rank  of  other  liens 

57  Are  assignablein  writing 

58  Vendor's  equitable  lien  abolished 

69  Of  attorneys,  in  claim  cases 

60  B3'  by-laws  of  corporations 

61  Under  charters,  continued 

62  Under  rules  absolute 

63  Of  carriers 1986,  2077, 

64  Of  bailee  for  hire  of  labor 

65  Of  factors,  extent  of 

66  On  estate  of  trustees,  for  trust  funds 

67  Trustees  cannot  create,  on  trust  estate... 

68  Of  judgments  attach  to  future  interest  in 

personalty 

69  Payment  applied  to  oldest,  when 

70  Of  judgment  in  attachment 3328, 

71  Of  judgments  generally 3578  to 

72  Of  judgments    on   transferred  property 

how  lost 

73  Of  decrees  in  equity 

74  Deceit  as  to,  how  punished 

75  Given  by  constitution 

Life. 

1  Taken  away,  only  by  law 

2  Jeoparded  but  once 

Life  Estatf>s. 

1    Law  governing 2252  to 

LlFt   iNStnuNCE. 

1    Law  regulating 2818  to 

l^iGHTS  AND  Water. 

1   Penally  for  uot  keeping,  on  trains 

Lime. 

1  Freight  on,   over  Western   and  Atlantic 

II  a  i  1  r  o  fl  d 

Limitation  of  Actions. 

1  Administrators  may  pay  debts  barred  by 

2  On  foreign  judgments 

3  On  d(^mestic  judgments 

4  On  contracts  under  seal 

5  Coritrfict  under  seal  defined 

6  On  statutory  rights 

7  Ou  notes,  bills,  and  simple  contracts 

8  On  open  accounts 

9  Bills  of  review  and  for  new  trial 

10  For  certiorari^, 

11  For  writes  of  error 

12  On  all  other  contracts 

^^■',  Against  executors  and  other  trustees 

ji  Apply  in  equity  cases 

15  By  informrrs 

10  For  and  against  the  Sta'.e 


1979 
1979 
1980 
1980 
1981 
1981 
1 982 
1983 
1984 
li)85 

2122 
1992 
2110 
1989 
1989 
1990 
1991 
1993 
1994 
1995 
199() 
1997 
1998 
1999 
2000 
2001 
2079 
2100 
2111 
2338 
2335 

2625 

28f;9 

0001 
000  J 

3585 

3583 
4217 
4599 
5022 

4995 
5000 

2262 

2823 

4585 
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2542 
2913 
2914 
2915 
2915 
2916 
2017 
2918 
2919 
2920 
2921 
2923 
2922 
2924 
2025 
2925 


17  Rights  of  disabled  persons 292G 

18  Suspended  during  disability 2927 

19  Suspended  as  to  unrepresented  estates...  2928 

20  Absence  from  State  suspends 2029 

21  In  cases  of  joisit  rights  of  action 29:U) 

22  Tn  cases  of  undiscovered  fraud 20-U 

23  In  cases  of  non-suit  or  dismis'^a! 2032 

24  As  to  set-ofl\  where  case  is  dismissed 2933 

25  How  affected  by  new  promise 2934 

26  Such  new  promise  must  be  in  writing....  2034 

27  Effect  of  new  promise 29:U) 

28  New  promise  by  partner,  etfect  of 2937 

29  ElTect  of  new  promise  by  joint  debtor....  2938 

30  Credit  on  note  is  new  promise,  when 2935 

31  For  damage  to  realty .-...  3058 

32  For  injuries  to  personalty.. 3059 

33  For  injuries  to  the  person 3060 

34  For  libel  and  slander 3000 

35  Disabilities  and  exceptions 3061 

36  Does  not  apply  to  trusts 3196 

37  Apply  to  set-off. 3470 

38  Of  judgments  against  transferred  property  8583 

39  For  bills  of  review 4220 

40  Decisions  as  to  suspension  of,. page  504,  note 
Limitations  of  Estate:^. 

1  Fee,  may  be  limited  on  foe,  when 2247 

2  Technical  words  of  limitations,  how  held  2249 

3  Estates  tail,  how  construed  here 2:250 

4  Remote  limitations,  how  construed 2251 

5  On  marriage,  void  when , 2272 

5  Perpetuities  forbidden 2267 

Limitation  of  Indiotjmknts. 

1  For"  murder,  no  period 4665 

2  In  other  tiigh  crimes,  seven  years 4605 

3  For  other  felonies  four  years 4665 

4  For  all  other  crimes,  two  years 4605 

5  Savings  and  provisoes .' 4605 

LiMITKD   pAKTNKilSniPFi. 

1  By  whom,  and  for  what  formed 1920 

2  For  banking  and  insurance,  not  allowed.  1920 

3  How  made  up  and  constituted 1921 

4  PMisinoss  of,  by  whom  transacted..... 1922 

5  Certificate  of  formation  of 1923 

6  Specifications  of  certificate 1923 

7  Certificate,  how  acknowledged 1924 

8  Certificate,  where  filed  and  recorded 1925 

9  Affidavit  of  general  partners  to  be  filed...  1026 

10  Contents  of  such  affidavit 1926 

11  Not  formed,  without  certificate  and  affi- 

davit   1927 

12  Partners,  bow  liable  without  certificate 

and  affidavit 1927 

13  How  published..... 1028 

14  Evidence  of  publication,  how  filed 1920 

15  Renewal  of,  how  efTeeted lOoO 

16  Changes,  work  dissolution 1931 

17  Firm  name,  and  how  composed 1932 

18  Suits  for  and  against,  how  brought 1933 

10  Capital  stock  of  not  to  be  withdrawn 1934 

20  Capital  stock  not  to  be  diminished 1934 

21  Profits  to  be  restored  by  partner,  when...  1935 

22  Privileges  and  liabilities  of  special  part- 

ners   1986 

23  Liability  of  general  partners 1937 

24  Liability  of  partners  guilty  of  fraud 1938 

25  Assignments  of,  void  as   against  credi- 

itors,  wheri 1939 

26  AsRignment.s  by  partners,  void,  when....  10-K) 

27  Special  partner  liable  generally,  v;hen....  1941 

28  Special  partners  postponed,  when 1042 

29  Dissolution  of,  how  effected 1943 
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LlQniDATED  DaMAGICS. 

1  \V])nt  nro 2'MO 

2  Peiin,Ui*3S  in  boridM  ur<;  not 2011 

LiV.niDATKi)  Dkmand.s. 

1  lioar  intcriiSt 20^5 

2  What  arc 20r,r, 

IjIQUORH. 

1  Inspectors  of,  how  appointed l'>80 

2  Oath  and  duty  of  it'SpectorR  of 15S] 

0  Penally  forscllin,'^  dru^jgcd 15H2 

4  I'enully  for  evading  ins[)ection ]^>'<') 

5  Fees  of  inspector  of l^>yA 

i)  Penalty  for  making  drugged IM^y 

7  Inspected  monthly l^th^i] 

8  Penalty  for  gelling  uninBpected ] 5>^7 

9  l-*iinisiiment  for  selling  adulterated <lGr)l 

TO  Sale  of  on  election  day,  how  punished...  4570 

11   Penally  for  selling  nearchurcii 457o 

LivEUY  Stahle-kekpers. 

1  Ijien  in  favor  of 1980 

2  Ratik  of  liens  of imfj 

0  Liens  of,  how  enforced 1992 

4  Liability  of 2124 

Live  Stock. 

1  Duty  and  liability  of  railroads  as  to 

8737  10  3050 

Loan  and  Building  Associations. 

1  Capital  stock  of,  exempt  from  tax 816 

Loans. 

1  E'or  consumption 2125 

2  For  use..... 2126 

8  For  whose  benefit.... 2127 

4  Diligence  of  borrower 2128 

5  Borrower  has  no  title  to 2129 

6  Borrower  may  sue,  for  what 2129 

7  Not  transferable.. 2130 

8  Borrower's  interest  not  subject  of  levy...  2130 

9  Hevoca])le,  when....... 2131 

10  Expenses  of,  paid  by  whorii.... 2132 

11  Increase  of,  belongs  to  lender 2133 

12  To  ma,rried  women,  how  made.. ...  2134 

13  How  to  be  used .2135 

14  How  affected  by  death  of  parties..........  2136 

15  1\)  married  daughters,  are  gifts  when 2065 

]j0Cal  Laws. 

1  How  affected  by  Code — 11 

Lost  Papkhs, 

1  Copy-deeds  may  be  established 2701 

2  Office  papers  established  at  once.. 8980 

8  Papers  sued  are  office  papers  when.. 3981 

4  How  established 3982 

6  Continuance 3983 

C  Rule  absolute  granted  when.... 3984 

7  Certified  copy.. 3985 

8  Suits  on,  allowed  when...... 398G 

9  Oyer  not  demandable 3987 

10  Alias  Ji.  fa.  for  one  lost..... 3988 

11  Established  injustice's  court 3989,  3990 

12  Alias  fi.  fas.  injustice's  court 3991 

13  Defenses 8992 

14  Sunamary  establishment  of 3993 

15  How  defeated. 3994 

16  Established  on  motion  when 8995 

Lotteries. 

1  Tax  on  managers  of. 823 

2  Tax  on  sale  of  tickets  in,  and  proceed- 

ings  ".824,    825 

8  Penalty  against  dealers  in  for  tax  de- 
fault     880 

4  Putii.vhinent  for  selling  tickets  in 4548 

6  Prohibited 5015 


LoTTKRY  TrCKKTH. 

n    Penalty  for  Hell  In;.' 

2  Sale  of  not  allowed 

Ll.MHKR. 

1  ItjH{»eetion  of. 1503, 

2  i'enalty  for  d(;alirig  in  drifted lijtj'j, 

8   Illegal  measuring,  how  punihhed 

LUMHEKME.V. 

1    Li<'ri  in  favor  of 

IjCMJ'kik  Law  Sf;i!ooi,. 

1    fjlraduatfs  <A',  admitted  to  the  Ijar 

Lunatics,  Jhiots,  and  Insane  Pku.ho.n's. 

1  Licludc  all  of  unsound  mind 

2  Jurisdiction  of  Ordinary  over  estates  of 

3  Liability  of  ppr.sf)ns  who  abandon 

4  Pass  over    We.siern   and    Atlantic   Kail- 

road,  free 

5  Asylum  for  lunatics,  law  of. 1311  to 

6  Civil  rights  of. 

7  Domicil  of. y 

8  Guardians  for,  how  appointed 

9  Oaih,  and  bond  of  guardians  for 

10  Powers,  duties  and   liabilities  of  guard- 

ians for 

11  Wife  preferred  as  guardian  for 

12  Proceedings  to  appoint  guardian  for 

13  Proceedings  to  commit,  to  asylum 

14  Notice  of  application 

15  Examination  and  return , 

16  Action  of  Ordinary,  on  return 

17  Appeal  from  return  of  committee 

18  Second  application  how  allowed 

19  Attendance  of  witnesses,  how  secured... 

20  Guardianship  of,  how  revoked 

21  Issue  on  motion  to  revoke,  how  tried 

22  Guardians  of,  law  governing 

23  Confined  by  guardian,  when 

24  Confined  at  instance  of  others,  when 

25  Trust  estates  may  be  created  for 

26  Can  make  wills,  when  lucid 

27  Prescription  does  not  run  against 

28  Contracts  of.  bind  when 

29  Not  affected  by  statute  of  limitations... 

2926, 

30  Responsible  for  crime  when 

31  Not  tried  for  crime 

Lunatic  Asylum. 

1  Trustees  of,  how  appointed 73, 

2  Near  Milledgeville,  belongs  to  State 

3  Managed  by  five  trustees 

4  Salary  of  trustees 1343, 

5  Authority  of  trustees 

6  Trustees  appoint  officer?  of 

7  No  one  can  hold  two  offices  of. 

8  Treasurer  of  shall  give  bond 

9  Itemized  accounts  to  be  rendered 

10  Annual  report  of  trustees 

11  Trustees  shall  estimate  for 

12  Superintendent  and  his  qualifications 

13  Duties  of  superintendent 

14  Inmates  of,  who  may  be 

15  Classification   of  inmates 

16  Apartments  of.  how  arranged 

17  Georgia  inmates,  preferred   when 

18  Resident  pay  patients,  how  admitted 

19  Non-residents,  how  admitted 

20  Classification  of  pay  patients 

21  Pauper  patients,  how  certified 

22  Pauper  patients,  how  supported 

23  Pauperism,  ceasing,  patient  pays 

24  Discharged  paupers,  how  clad 
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2'>  Patient  may  demand  trial.  \vlien....lo()4,  1805 
20  Inebriates  may  be  admit  toil  to l'3i](\ 

27  Inebriates,  how  kept 13t'>7 

28  Insane  nejrroes,  iiow  adtuitted 1:>()8 

20  Convicts,  how  admitted loUO 

30  Convicts,  how  luaintHined loTO 

SI  Cured  convicts,  how  disposed  of. l;>71 

82   Temporary  care  of  patients 1372 

33  Absentees  reoimHuilted,  lunv 1373 

34  Insane  criminals,  how  dealt  with 1374 

3o  Salaries  of  officers  of. I('t44 

3»)   Persons,  how  committed  to 1855,  185G 

l.Yixo  TO  Obtain  Skci  uity. 

1   How  punished 4507 

Macai>amizkd   Roads. 

1   Crossing  public  rouds,  how  regulated 718 

Machink  Shops. 

1  Hours  of  labor  in 1885 

2  Corporeal  punishment  in,  forbidden 1880 

Machinists. 

1  Liens  in  favor  of,  established 1972 

2  Shall  have  liens,  wlien 1979 

3  Liens  of.  how  created  and  declared 1980 

4  Hank  of  such  liens 1980 

5  Liens  o^.  how  enforced ^^ 1990 

Magnetic  Tei-egraphs. 

1  Punishment  for  injuring 4439 

Maimed  Soldiers. 

1   May  peddle  without  charge 534 

Maker  and  Indouser. 

1  Suits  against,  in  justice's  court 455 

2  Suits  aghinst,  in  superior  court 3353 

3  Venue  of  suits  against 3405 

Malice. 

1  Exi.'stence  of,  may  be  rebutted  in  slander  2975 

2  How  inferred  in  malicious  prosecution..  2987 
Maliciois  Ahuest. 

1  Definition  of. 2993,  2990 

2  Malice  consists,  in  what 2994 

3  Want  of  probable  cause  in  ...2983,  2987,  2995 

4  Arrest  of  exempted  person 2990 

Maliciots  Mischief. 

1  r>estroying  papers,  penalty 4005 

2  Altering  landmark,  penalty 4G00 

3  Kinds  of,  and  how  punished 4007  to  4027 

I^fALiciois  Prosecution. 

1  Gives  right  of  action 2982 

2  Want  of  probable  cause  exists,  ^vhen 2983 

3  Evidence  before  grand  jury,  admissible 

in 2984 

4  Grand  jurors  exempt  from  suit  for 2985 

5  Measure  of  damages  in  cases  of... 2980 

<j   Malice,  inferred  from  what 2987 

7  What  is  a  prosecution 2988 

8  Prosecution  must  end  before  suit  for 2989 

Malpractice. 

1  Defined  and  punished 4504 

2  Indictment,  how  framed  and  «erved 4504 

3  Defendant  heard  before  grand  jury 4504 

Mandamus. 

1  Judges  of  superior  court  may  grant 247 

2  Lies,  when 3198,  3199 

3  Does  not  lie  as  private  remedy 3199 

4  Not  grantf'd,  when 3200 

5  Granted  in  vacation 3201 

0  Does  not  lie  to  the  Governor 3202 

7  Lies  against  all  other  officers 3202 

8  If  sues  of  fact  in,  how  tried 3201 

9  7'o  compel  judge  to  certify  writ  of  error.  4258 
10  Against  other  officers  in  default 4204 


Manslaughter. 

1  Defined 4324 

2  Is  voluntary  or  involuntary 43»24 

3  Voluntary 4325 

4  How  punished 4320 

5  I n voluntary 4327 

6  How  punished 4328,  4329 

Manual  Labor  Schools. 

1   May  be  established,  how 1273 

M  A  N  U  fact U  R  I N  (}  C O  M t'A N  I  E S . 

1  Incorporation   of. 1076 

Manufacturing  Establishments. 

1  Lieu  of. 1979 

Maps. 

1  Furnished  to  tax  receivers 872 

Marble  Companies. 

1  Lien  of. 1979 

]\Iarine  Insurance. 

1  Law  regulating 2824  to  2835 

Marks  and  Brands. 

1  Where  and  how  recorded 1438 

2  Preference  to  those  recorded 1439 

3  Oldest  record  has  preference  1440 

4  How  made  and  changed 1441,  1442 

5  Punishment  for  altering 4403 

6  Counterfeiting,  how  punished 4592 

Mauri  A  OB. 

1  Of  persons  of  color,  who  may  celebrate.  1668 

2  Acts  in  restraint  of,  void 1097 

3  Essentials  of  valid  marriage 1698 

4  Prohibited  degrees 1700 

5  Who  may  contract 1099 

0  Consent  to,  must  be  free 1701 

7  Void  marriages 1702 

8  Drunkenness  voids,  when 1701 

9  Issue  of  void  marriages , 1702 

10  License,  how  granted 1703 

11  License,  to  whom  directed 1703 

12  Bans,  how  certified 1704 

13  License  refused,  when 1705 

14  Forfeiture  by  Ordinary  for  default 1705 

15  Forfeiture  for  illegal  celebration  of. 1706 

10  Jewish  marriages 1707 

17  Between  whites  and  blacks,  void 1708 

18  Valid,  though  celebrator  be  unauthorized  1709 

19  In  other  States,  good  here 1710 

20  Out  of  State,  cannot  evade  law 1710 

21  Is  a  valuable  consideration 1782 

22  Ijimitations  over  on,  void  when 2272 

23  Of  executrix,  abates  her  letters 2443 

24  Of  executrix  de  son  tort,  does  not  re- 

lieve   2444 

25  Of  parties,  releases  a  debt,  when 2803 

20  How  proved  in  suits  for  adultery 3008 

27  Contracts  to  trammel  are  void 3182 

28  How  proved 3772 

29  Incestuous,  how  punished 4533 

Marriage  Contracts  and  Settlements. 

1  May  be  enforced  in  equity 1775 

2  Perfect  agreements  are  not 1775 

3  When  they  may  be  executed —  1776 

4  Shall  be  liberally  construed 1777 

5  Rights  of  purchasers  and  creditors  saved 

1775,  1776 

0  Record  of.  in  three  months 1778 

7  Effect  of  failure  to  record 1778 

8  Wife  may  compel  record  of 1779 

9  Trustees  of,  how  appointed  and  changed  17?iO 

10  In  favor  of  whom  executed 1781 

11  V/ife  stands  as  purchaser  in 1782 

12  When  valid 17S« 
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K]  LlniitiitioriH  on  wife's  [)Owor 178^ 

14  Wifi!  c:u)ii()t  b(i  sufcjiy  for  liuHbatid \7H'', 

15  SIh;  tniiy  not  JiHsurne  liuMbatKi'.s  (l(iht,« I7^'5 

](')  SIio  Ciuniot  S(;l-]  to   pay  such  debts MH'j 

n   Minority  does  not  invalidate 1784,  /J7.'54 

18  8abi  to  liusband  as  trustee,  valid  wlj(;n...  ]78r, 
Marimki)  Womkn. 

1  Doniieil  of. 100'2 

2  R(^tain  their  property H-Ol 

8   Who  may  sue  for  torts  to 17-05 

4  Acquisitions  of,   belong  to    them   when 

1750,  1700 

6  Become  free  trader's  how 1700 

6  May  save  her  earnings,  in  bank 177'2 

7  Paraphernalia  of,  secured 1778 

8  May  litigate  alone,   when 1774 

9  Restraints  on,  as  to  separate  estate.  1783,  1785 

10  Loans  to,  liability  of  husband '21-',i 

11  May  make  wills,  in  what  cases 2410 

12  A<}ministrator  may  invest  funds  of 2-544 

13  Prescription  does  not  affect 2680 

14  Cannot  generally  contract 2729 

15  How  affected  by  statute    of  limitations 

2920,  2927 

16  Responsible  for  crime,  when 4300 

MAttanALiNG  Assets. 

1   Law  as  to 3140,  3147 

Mason's  Lien. 

1  Lien  of. 1979 

Masonic  Societies. 

1  Rights  and  powers  of,  and  how  incorpor- 
ated  2340,  2347 

Master  and  Apprentice. 

1  Jurisdiction  of  Ordinary  as  to 331 

2  Who  may  bind   themselves 1871 

3  Contract  between,  how  executed 1871 

4  Master  may  sue  employer  of  servant 1872 

6  Measure  of  damages  in  such  cases 1872 

6  Indenture,  how  witnessed 1873,  1877 

7  Rights  of  master 1872 

8  Rights  of  indented  servants 1874 

9  Lidentures,  revocable  when 1874 

10  Parents  may  apprentice  children 1875 

11  Master  and   servant,  law  as  to 1876  to  1884 

Master  and  Servant. 

1  Ordinary  or  county  judge  may  bind  mi- 

nors   1876 

2  Indentures,  how  executed... 1877 

3  Indentures  shall  be  recorded 1878 

4  Minor  need  not  sign  contract 1879 

6  Master's  duty 1880 

6  Disputes  between,  how  settled 1881 

7  Relation  of,  how  dissolved 1882 

8  Allowance  to  servant  at  end  of  service...  1883 

9  Master  may  sue  employer  of  servant 1884 

10  Measure  of  damages  in  such  case 1884 

11  Hours  of  labor  in  factories 1885 

12  Corporeal   punishment  in  factories  for- 

bidden   1880 

13  Master  may  sue  for  torts  to  servant 2900 

14  Master  liable  for  torts  of  servant,  when..  2901 
Master  in  Equity. 

1  Matters  referred  to,  when 3097 

2  Report  of,  and  exceptions  thereto. .3097,  4203 

3  Appointment  of 4202 

4  Fees  of 4204 

5  Power  of 4202 

Material  Men, 

1  Liens  in  favor  of,  established 1972,  1979 

2  Liens  of,  how  created  and  declared 1980 

3  Rank  of  such  liens 1980 
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4  Liens  of,  how  enforcer] ,.  VfjO 

MAyffKM. 

1  I)ofiriirlori  of 4ZZU 

2  (Jonsista  ill  wIjhI 4iJ40 

3  Of  fhe  eyes,  how  punished 4oJ2,  4Ji-l3 

4  Of  the  tongue,    how  punished 4'6i\ 

5  Of  the  nose,  how  punihh«;d" I'-Ui,  48l'» 

0  Castration,  how  puni-ihed 4ZVt 

7  Wounding  less,  how  punished 4347 

8  Other  mayhems,  how  jiunisbfd 4348 

Meal. 

1  How  inspected ir>f;2 

Measure  of  J)amaok3. 

1  In  suits  on  ofliciul  bonds 108 

2  On  bonds  with  penalties 2941 

3  For  breach  of  warranty 29JH 

4  For  breach  of  bond  f(;r  titles 2949 

Mkchanics. 

1  Liens  in  favor  of,  established, 1972,  o022 

2  Special  lieti  of,  on  real  estate 1970 

3  l^ien  of,  on  real  estate,  how  created  and 

declared 19.^) 

4  Rank  of  such  liens ]'jx*) 

5  Liens  of,  on  persona]  property 1S81 

0  Ijiens  of,  on  perHonalty,  how  asserted 1981 

7  Liens  of,  on  realty,  how   enforced 1990 

8  Accounts  of,   bear  interest 2057 

Members  of  Congress. 

1  Provisions  as  to  elections  for 1297 

2  Time  of  electing 130.5 

3  Governor  orders  election  of,  when 1306 

4  Eligibility  of,  as  to  residence 1307 

5  Vote  for,  how  counted  and  proclaimed,..  1308 

0  New  election  for,  in  case  of  tie 1309 

7  Must  apply  for  commission 1310 

Merchants. 

1  Exchange,  how  taxed 817 

2  Liens  in  favor  of,  established 1972 

3  Liens  of,  for  crop  supplies,  how  created.  1978 

4  Liens  of,  for  family  support 1978 

5  Rank  of  liens  of.. 1978 

0  Liens  of,  how  enforced 1991 

7  Accounts  of,  bear  interest 2057 

Merger. 

1  Of  estates,  occurs  when 2271 

Mesne  Profits. 

1  Improvements  set  off  against,  when 290*3 

Messengers. 

1  Of  Governor,  how  appointed 72 

2  Of  senate  and  house,  election  of 184 

Mile  and  Guide  Posts. 

1  Shall  be  placed  on  roads 632,    683 

2  Punishment  for  injuring 4616 

Military. 

1  Governor  may  call  out,  when 51 

Military  Courts. 

I  Law  concerning 1131  to  1141 

Military  Law. 

1  Who  subject  to  military  duty 1059 

2  Who  exempt  from  military  duty..l0t^0  to  1063 

3  Military  statistics,  how  obtained.. .1004.  10t>5 

4  Exemption,  how  verified 10»>o 

5  Certificate  of  service  in  lieu  of  tax 1066 

0  Enrollment  and  certificate  of  service...  1067 

7  Captain's  duty  as  to  musters 1068 

8  Who  exempt  from  road  duly 1069 

9  Tax  for  failure  to  do  military  duty 1070 

10  Pnyraent  of  such  tax  shall  be  specified  1071 

II  Transient  persons  liable  to  duty 1072 

12  Military  forces  of  the  Srate 1073 

13  Volunteer  force,  how  organized 1075 
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RHttalions  and  repiments 

IMieir  rights  and  duties 

Vi^iunteer  corps,  where  formed 

Enrollment,  elections,  etc 

Arms,  how  distributed 

Security  tor  arms 

niscipline  and  exercise 

Returns  of  independent  corps 

IndeptMident  ci>rps,  disbanded,  when... 
Captain's  resignation  takes  effect,  when 

Returns  of  regimental  companies 

Companies  may  adopt  by-luAvs 

Unilorm  how  prescribed 

Fines,  how  imjiosed 

Elections,  how  ordered 1089, 

Officer's  commissions  expire,  when 

Suii.s  on  bonds  for  arms 

Voluntary  disbandments,  report  of. 

Artillery  companies  are  paid,  when 

Volunteer  compnnies  incorporated 

Military  courts,  how  governed 

Privileges  and   exemptions    of  volun- 
teers  

Cumulative  sections 

Cavalry,  squadron  of 

Troops  may  form  squadron 

Number  of  a  troop  and  how  armed 

Parades  of  cavalry 

Fines  for  absence,  how  imposed 

Militia  of  the  State 

Organization  of  militia 

Company  may  be  made  from  two  beata 

Grades  of  militia  otScers 

Divisions  and  brigades  how  created 

Regimental  and  company  districts 

Companies  divided  into  squads 

Returns  of  militia,  how  made 

Summons  for  parades 

Rosier  of  officers  to  be  kept 

Militia  officers,  how  elected 

Notice  of  such  elections 

OOicers  appointed,  when 

Plurality  elects  officers 

Acceptance  by  officers 

Elections  for  officers  above  captain 

Staff  departments  of  militia  

Chiefs  of  staff,  how  attached 

Military  duties  of  Secretary  of  State  ... 

Division  staff,  how  constituted 

Stafi"  of  battalions 

Arsenals  and  magazines,  how  kept 

Paymaster  general  reports  of 

Chiefs  of  staff,  quarterly  reports  of....  • 

Accounts  for  military  service 

Jurisdiction  of  chiefs  of  staff. 

Secretary  of  state  is  chief 

Aids-de-camp  of  Governor 

Rank  of  aids-de-camp 

C(.urt3  martial,  jurisdiction  of 

Constitution  and  rules  of  such  courts.. 
General  courts  martial,  liow  convened. 

Liability  of  officers 

Courts  martial  proceed  ex  parte  when.. 

Pay  of  members  of  court 

Courts  may  punish  contempts 

Fines,  how  collected 

Officers,  how  degraded 

Fi.  fan.   returnable  wlien 

Sheriff  liable  to  rule  when 

Moneys  to  wbom  returned 


07(> 
077 
078 
079 
080 
081 
082 
083 
084 
085 
08() 
087 
087 
088 
090 
091 
092 
098 
094 
095 
09G 

097 
098 
099 
100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
129 
180 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
HO 
140 
141 


83  Order  at  parades,  how  preserved 

1142  to  1146 

84  Cities  may  be  divided  into  beatB 1147 

85  City  regiments  and  battalions 1148 

86  Election  of  officers  in  cities 1149 

87  Ollicers  may  reside  in  any  part  of  city..  1150 

88  Captain  may  appoint  subollicers 1151 

89  Companies  designated  by  letters 1152 

90  Battalions  and  regiments  how  known...  1153 

91  Volunteers  in  Augusta 1154 

92  Exemption  of  Augusta  battalion 1155 

98  Privilegesof  Macon  volunteers 1156 

94  Of  other  city  volunteers 1150 

95  Volunteer  regiment  of  Savannah 1157 

96  Staff  of  such  regiment.. 1158 

97  Rights  of  such  regiment 1159 

98  Said  regiment,  how  commanded 1160 

99  Honorary  volunteers 11()1 

100  Military  force  called  out  when 1162 

101  How  governed  in  service 1163 

102  Pay  and  rations  when  in  service 1164 

103  Power  of  officers  in  emergencies 1165 

104  Detail  for  United  States  service 1166 

105  Such  detail,  how  commanded 1167 

106  Flags,  when  going  out  of  State 1168 

107  Militia  exempt  from  tolls 1169 

108  Militia  under  arms  all  day,  when 1170 

109  Exempt  from  arrest  on  parade  day 1170 

110  Arms  and  equipments  exempt  from  sale  1171 

111  Exempt  from  civil  process,  when 1171 

112  Jililitia  elections  go  by  plurality ,  1172 

113  Militia  elections,  where  held 1173 

114  Officers'  commissions,  how  sealed 1174 

115  Appointments,  how  certified 1175 

116  Officers  shall  report  themselves 1176 

117  Substitutes,  when  allowed  1177 

118  United  States  army  regulations  adopted  1178 

119  Incorporated  companies,  stand 1179 

120  Constitutional  provisions  as  to. .5137  to  5139 
Military  Parades. 

1  Law  for  preserving  order  at 1142  to  1146 

Military  Service. 

1  Decisions  as  to Appendix  V. 

Military  Storekkepf.r. 

1  Appointed  by  Governor „ 73,  1188 

2  Bond  of. 1189 

3  Duties  of,  specified 1190 

4  Penalty  against,  for  default 1191 

5  Salaries  of. 1642 

6  Governor  fixes  salaries  of,  when 1643 

Military  Volunteers. 

1  Governor  may  call  out,  when 52 

2  Law  concerning 1075  to  1098 

Militia. 

1  Governor  may  call  out,  when 51,      52 

2  Road  commissioners  exempt  from  duty 

in 657 

3  Females  exempt  from  duty  in 1656 

4  Law  concerning 1104  to  1113 

Militia  Districts. 

1  Unchanged  by  the  Code 461,    482 

2  One  justice  of  the  peace  for  each 435 

3  One  notary  public  for  each 436 

4  Two  constables  for  each 463 

5  Counties  divided  into 481 

6  Size  of 483 

7  How  laid  out  or  changed 484  to    487 

8  Election  of  justice  and  constables  in  new    488 

9  Change  of,  does  not  oust  officers 489 

10  Change  of,  does  not  remove  suits  490 
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Mn.iTiA    Laws. 

1  Who  subject  to  miliiary  duty lOHO  tr,  1072 

2  Millt.'iry  forco,  how  coiuposod....  107''.  to  J 074 
8  Volunteers 1075  to  1008 

4  Cuvalry  corps 1000  to  llO.'i 

5  Militia  1  104  to  1 1 1  :i 

G  Klf'Ctions 1114  to  11  IS 

7  Stufr  of  militia 1110  to  1130 

8  Courts  martial  1131  to  1141 

9  Preservation  of  order  at  parades. .1 142  to  IHG 

10  Provisions,  local 1147  to  1101 

n   Miseellaneoua  provisions 11^)2  to  1  109 

12  Ar:ns  and  arsenals 1170  to  1191 

MiM.s  AND  Millers. 

1  Millers  exempt  from  road  duty 059 

2  MillervS  free  from  military  duty 1000 

3  Grinding,  in  vi^hut  ordcu- done 1400 

4  Damages  for  not  grinding  in  turn 1401 

5  Public  mills  defined 1402 

Mill  Dams. 

1  Punishment  for  injuring 4611 

Mn-LWKIGHTS. 

1  Lien  of 1979 

Mingling  Goons. 

1  By  agent,  effectof 2193 

2  Who  loses  in  case  of 3131 

Mining. 

1  Miners  shall  have  right  of  vcay 742 

2  Right  of  way,  and  its  value,  how  deter- 

mined   742 

8  Award,  how  returned  and  its  effect  743 

4  Miners  may  divert  streams 744 

5  Damages  for  diverting,  how  assessed....  744 

6  Appeal  from  award 746 

7  Privileges  incident  to 746 

8  Privileges,  how  obtained 747 

9  Appeal  from  award 748 

10  Right  of  minor  in  cases  of  appeal 748 

11  Freeholders,    how    selected    in    certain 

cases 749 

12  Ijcssee  of  mine,  deemed  owner , 750 

13  Fees  of  Ordinary  and  freeholders 751 

14  Draining  privileges,  how  obtained... 752,     753 

15  Unlawful,  punishment  for 4433,  4434 

16  Itjuring  mining  works,  penalty 4623 

Mining  Companies. 

1  Right  of  way  of,  law  regulating 742,    743 

2  May  divert  streams,  how.... 744,     745 

3  May  control  water  power,  how.  ...746  to    751 

4  Drainage,  how  obtained  by 752,     753 

6  Tax  returns  of 828,  829,     830 

6  Penalty  for  injuring  works  of 4623 

Ministers  of  the  Gospel. 

1  Exempt  from  road  duty 659 

2  Exempt  from  military  service- 1060 

3  Exempt  from  jury  duty 3939 

Minors. 

1  Civil  disabilty  of 1657 

2  Doraicilof 1692 

3  May  make  marriage  settlements 1784 

4  Who  are 1791 

5  Free  from  parental  control,  when 1793 

6  Guardians  for,  how   appointed,  etc 

1802  to  1821 

7  Powers,  duties  and  liabilities  of  guardi- 

ans of 1822  to  1851 

8  May  select  guardians,  when 1806 

9  Estates  of,    how  transferred  to    foreign 

guardians 1865  to  1869 

10  Bound  out,  when 1825,  1876 

11  Trust  estates  may  be  created  for 2306 


[  12  KxecutorH   and   adtninistratom   expend 

I  for,  whr:n 2M0 

I  13  Of  decedent's  Hiipp<)rt  for  year.. ,,2571  to  257'; 
i  14   Right  of,  ogain.",t  renigning  admifii-trator  2C10 

I  15  Gins  l;y  fxiisons  lutoly,  vr^id,  when *2KC,^t 

I  10   Pr<;.scripiifni  does  nof-  run  againnt  'Z*'>Hf, 

j  17  Action  for  furnishing  liquor  to  tnalo Z()10 

18  Action  for  gaming   with HOll 

19  Penalty  for  allfjwing,    ti;  ganrie 

4539,  4542,  4643 
Minutes. 

1  or  courts  to  be  road  atid  signed 208 

2  May  be  amended,  when  and  }fow...340fi,  35fK) 

3  Of  courts  of  Ordinary 4118,  412C 

4  Of  court,  decisions  on not«^  to    267 

Miscegenation. 

1  1^-ohibited 1708 

2  I'unishment  for 4567 

Misconduct  of  Jailors. 

1   IIow  punished 4473 

Misdemeanors. 

1  Transferred    from    superior    to    county 

court 314 

2  Defined 4292 

3  Juries  to  try 3934,4644 

Misjoinder. 

1  Of  actions 3256,3262 

2  Decisions  as  to page  559,  note. 

Misnomer. 

1  In  pleading,  amendable  at  once 3483 

Misrepresentations. 

1  Bind  officer  personally 2622 

2  Are  fraudulent,  when 2634 

3  Give  action,  when 2053 

4  To  obtain  credit  for  another,    must    be 

written 2959 

5  Are  fraudulent,  when 3174 

Mis-rAKE. 

1  Payments    to    agents     by,     recoverable 

when 2208 

2  Payment  by  agent  by,  recoverable 2208' 

3  V/ills  executed  under,  how  far  void 2403 

4  Annuls  a  sale,  when 2636 

5  In  consideration  of  contract 2743 

6  Of  law  vitiates  av/ard  2802 

7  Equity  relieves  against,  when 3117  to  3129 

8  In  executions  amendable 3496 

9  Of  clerks  ameuadable o.507 

Mistrial. 

1  In  criminal  cases 5000 

Mittimus. 

1  Form  of 4739 

2  Informal,  no  ground  of  discharge 474^ 

3  May  be  for  any  offense  proved 4744 

Money. 

1  Liens  for,  furnished  to  make  crops 1978 

2  Homestead  in,  how  set  apart 2016,  2017 

3  Bo7ia  fide  purchaser  of,  gets  title 2639 

4  How  drawn  from  treasury 50'i4 

5  Statement  of,  published 5064 

6  Actions  for,  decisions  on page  559,  uote 

Month. 

1   Means  calendar  month 5 

"  More  or  Less.'' 

1  What  covered  by 2642 

Mortgages. 

1  On  personaltv,  conntv  judge    mav  fore- 

close  ".. ' '... 295 

2  To  evade  taxes,  void S13 

3  Aliens  may  receive  and  enforce 1663 

4  Pass  no  title,  but  are  securitv  for  debt...  1954 
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5  What  tliey  may  embrace 

6  Form  ami  formal  execuliou  of. 

7  Kocord  of 1955, 

S  Effect  of  fuilure  to  record 

9  Wlieu  recorded,  are  evidence 

10  Defective  record,  etTect  of 

1 1  Record  out  of  time,  is  notice  after  record 

12  How  probated  for  record 

13  Shall  be  no  tacking  of 

14  Sureties  may  take,  for  indemnification... 

15  ixedemption  by  mortgagor 

I'j  For  debt  due   by  installments,   foreclo- 
sure   

17  Of  equal  dates,  proceeds,  how  distributed 
IS  Propert}'  may  be  sold,  subject  to  lien  of. 

19  Mortgagee   may  claim   proceeds  of  sale, 

when 

20  Purchasers  of  mortgaged  property,  give 

bond,  when  

21  Lien  of,  confirmed 1972, 

22  Deeds  shown  to  be,  when 

23  Foreclosure  of,  on  land 

24  Foreclosure  by  representatives 

25  Defense  against  foreclosure 

20  Strangers  cannot  defend 

27  Foreclosure  against  representatives 

28  Issue,  how  tried 

29  Judgment  and  sale  of  property 

30  Order  of  sale,  how  contested 

31  Proceeds  of  sale,  disposition  of 3969, 

32  Foreclosure  on  personalty 

33  Levy  and  sale  of  properly 

34  Fi.  fa.  may  claim  money  when 

35  Sale  by  consent 

36  Illegality  to  ^.  fa 

37  Proceedings  thereon 

38  Sale  and  disposition  of  proceeds 

39  Foreclosure  by  representative 

40  Against  representatives 

41  Contest  by  creditors 

42  Sale  of  mortgaged   property   punished, 

when 

43  Fine,  how  applied  in  such  case 

44  Jurisdiction  in  such  case 

MoiION'. 

1  What  defects  may  be  objected  to  by 

2  In  arrest  of  judgment 3587  to 

3  F^'or  new  trial,  wliere  made 3711, 

4  For  new  trial,  when  made 3719, 

5  For  new  trial,  service  of 

MouiJiiNG  Vki'.dicts. 

1  At  law 3082, 

Mulatto. 
1   Included  in  word   ''negro" 

Mn.TlFAKIOU.SXESS. 

1  Decisions  as  to page  754, 

Ml'NICirAL   COKPORATION'3. 

1   Definition  and  decisions  as  to  1672, 

MuimKR. 

1  Defined 

2  Express  malice 

3  Implied  malice 

4  Punishment  for..' 

0  Assault  with  intent  to,  punishment 

MUTIXY. 

1  In  penitentiary  defined 

2  How   punished  

3  Instigating,  how  punished 

Mutual]  n  .s  i;  rt  a  n  c.  k  . 

1  Law  regulating 2836  to 


P:>54 
1955 
1956 
1957 

1958 
1959 
1960 
1961 
1962 
1963 
li)64 

1966 
1966 
1967 

1967 

1968 
1994 
3809 
3962 
3963 
3964 
3965 
8906 
3907 
3968 
3968 
3970 
3971 
3972 
3973 
3974 
3975 
3970 
3977 
3978 
3978 
3979 

4000 
4601 
4601 

3459 
3592 
3712 
3721 
3723 

3502 


note 

note 

4320 
4821 
4322 
4323 
4359 

4510 
4510 
4511 

2840 


Mutuality  of  Contuacts. 

1   Decisions  as  to page  473,  note 

Mutual  Puomisks. 

1  Are  valid  and  binding 2744 

Mutual  Wills. 

1  May  be  executed 2397 

2  Revocation  of  one  destroys  the  other 2397 

Names. 

1  How  changed _. 1787,  1788,  1790 

2  It)itial.s  used  in  pleading,  when 3260 

Ne  Exeat. 

1  Judges  of  superior  court  may  grant 247 

2  Issues  in  w-hat  cases 3220 

3  Applicant  for  must  show  what 3227 

4  Defendant  may  give  bond 3228 

5  Effect  of  such  bond 3228 

6  Unreplevied  property,  how  disposed  of.  3229 

7  Bill  for  must  be  verified 3230 

8  Judge  may  require  bond  of  complainant.  3230 

9  May  issue  without  sanction,  when 3231 

10  Enforced  by  attachment 4218 

Negligence. 

1  In  firing  the  woods 1459 

2  Partners  liable  for,  of  their  agents 1916 

3  Gross  negligence  defined 2063 

4  Of  agent,  principal  bound  for 2201 

5  Contributory,  of  injured  party 2972,  3034 

0  Of  druggists,  gives  action,  when 3005 

7  Of  any  trustee,    with  damage,  gives  ac- 

tion   3006 

8  Equity  will  not  relieve  against,  when 3126 

Negotiable  Papers. 

1  Liens  assignable  by  writing 1996 

2  Rights  of  assignee  of  lien 1996 

3  Buyer  of,    obtains   title,   though    seller 

has  none .^ 2039 

4  Bill  of  exchange  defined 2773 

5  Foreign  bill  of  exchange  2773 

6  Promissory  note  defined 2774 

7  Notes  payable  in  things  not  money. .•■...  2774 

8  Promissory  notes,  how  negotiable 2775 

9  What  are,  specified ..2776 

10  Indorser  may  limit  his  liability 2777 

11  Implied  warranty  of  transferrer  of 2778 

12  Acceptance   payable   out    of    particular 

fund 2779 

13  Days  of  grace  not  allowed  on  sight  paper  2784 

14  When  due,  with  reference  to  holidays....  2783 

15  Holidays  specified 2783 

10  Rights  and  protection  of  bona  fide  hold- 
ers  ; 2785 

17  What  is  notice  to  holder  of. 2780,  2790 

18  Good  faith  of  holder  presumed 2787 

19  Rights  of  holder  of,  as  collaterals 2788 

20  Title  of  holder,  inquired  into,  when 2789 

21  Payable  on  demand,  are  due  when 2791 

22  Wiien  due,  if  no  time  is  specified 2791 

23  Set-off  allowed  against  holder  of,  when..  2904 
Negro. 

1  Includes  mulattoes 5 

Negroes. 

1   How  cared  for  in  lunatic  asylum 1368 

Ne  Ungues  Executor. 

1   Plea  of 3473 

Next  Friend. 

1    May  apply  for  homestead,  when 2022 

New  Counties. 

1  Jurisdiction  of 20 

2  Transfer  of  cases  to..... 29 

3  Unexecuted  process,  how  finished  in 30 

4  Officers  cut  off  in,  retain  office 81 
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5  PiocesM,  bow  Ihsiio(1  and  Horvod  in Z2 

(>   l^jxt.ra  tax  (or,  how  lovio<] ',','.', 

7  .lurisdicLiori  of'eatates  cliangod  to 84 

8  J*.(ipresorit!i.ti()M  of,  in  IcglHlatur©  80 

9  How  attached  to  congroHsional  districtH.       41 

10  To  what  circuit  attached 4.'' 

n    IIow  inado  atid  abolished  50G3 

Nkw  Phomisk. 

1  Form  of,  to  aCTcct  statute  of  lirnitatiou3.  2084 

2  Credit  on  note  is,  when '2',)')o 

8  Extends  old  debt 208G 

4  By  partner,  clFect  of 2087 

5  By  joint  debtor,  effect  of 2088 

Newspapers. 

1  Clerk  shall  keep  file  of  official 207 

2  Onicial,  to  be  kept  by  sheriffs ....    801 

Nkw  Trial.  ' 

1  County  judge  may  grant 817 

2  Allowed  in  divorce  cases 1728 

8  Where  judge  gives  opijiion  as  to  facts...  8248 
4  Rules  for,  amendable 8508 

6  Granted  by  superior  court 8711,  8712 

G  For  improper  verdict 8718 

7  For  admitting  or  rejecting  evidence 8714 

8  For  giving  or  refusing  charge 8715 

9  For  new  evidence  discovered 8710 

10  For  verdict  against  evidence 8717 

11  On  other  grounds 8718 

12  Motion  for,  when  made 3710 

18  What  judge  may  grant 8720 

14  Motion  for  after  adjournment 3721 

15  Rnle  for,  5?/pers€de«.9  when 8724 

16  Rule  for,  must  be  served 3728 

17  When  had,  if  granted 3722 

18  In  equity  cases 4211 

Nolle  Prosequi. 

1  Solicitor  may  enter 380 

2  Allowed,  when 4049 

NoN  Compos  Mentis. 

1  Civil  rights  of  persons 1668 

NoN  EST  Factum. 

1  May  be  pleaded 2851 

2  When  and  how  pleaded 2851 

8  To  indorsement 2855 

4  Must  be  on  oath 3454 

5  Office,  and  effect  of  plea  of. 3472 

NON-JOINDER. 

1  Of  actions 8256,  3262 

2  Decisions  as  to page  559,  note. 

NOX-RESIDENTS. 

1  Property  of,  when  taxable 803 

2  Tax  returns  of,  where  made.  ...880,  831,    875 

3  Agents  of,  liable  for  tax  857 

.4  Shall  not  sell  goods  by  sample 1633 

6  May  be  executors,  when 2434,  2493 

6  Appointed  administrators,  when 2493 

7  Returns  of,  how  made 2528 

8  Venue  of  suits  against 3416 

9  Service  of,  in  forcible  entry 4091 

10  Shall  give  bond  in  such  case,  when 4092 

N  ON- SUIT. 

1  Not  granted,  when ,..3346 

2  Recommencement,  after 2932 

Notaries  Public. 

1  Shall  not  sit  in  certain  cases 205 

2  Appointment  and  ofiBcial  term  of. ...436,  5106 
8  x\re  ex  oj/jczo  justices  of  the  peace 436 

4  Powers  and  duties  of,   law  concerning... 

445  to    402 

5  Commercial,  how  appointed 1497 

■6  Outh  of  commercial  notaries 1498 


7  Tlieir  trjrm  f>f  ofUco HflO 

8  Arj/t  and  cliaraf:t<;r  of  commercial l-VXI 

!i  Odice  of,  where  exerciHed l-Vil 

10  Authority  of  commercial  notaries ]^/)2 

11  S<^al  of  commercial  uolarieH \fjtiZ 

12  Shall  keep  register l.V»:{ 

Pi  Fees  of ;i7'»l 

14  Acts  of,  how  proved '-',H'JfJ 

15  l)ock(;t.s,  how  kopt  and  shown  to  grand 

jury 4505 

10   Punishment  for  default 4505 

Notice. 

1  J>y  surety,   guarantor  and   indonser,  to 

due 2\rs 

2  Form  and  requisites  of  such  notice 2150 

8   Failure  oi  creditor  to  sue,  di.scharge.s 2150 

4  To  agent,  is  notice  to  principal 2'l(f() 

5  Of  application  under  head  rights 2808 

0  Of  probate  of  nuncupative  wills 2481 

7  Voluntary    conveyance,    v(/id    without, 

when  2082 

8  Of  protest  to  indorsers 27^1 

9  Such  notice  required  only  on  bank  notes  2781 

10  What  is,  to  holder  of  negotiable  paper... 

2786,  2790 

11  Effect  of,  inequity 3001 

12  Of  levy  on  land  shall  be  given 8043,  3044 

13  To  produce  papers 3509 

14  Unnecessary,  when 8884 

Notice  to  Quit. 

1  In  tenancies  at  will 2201 

Novation. 

1  Discharges  surety,  when 2153 

2  When  effected 2724 

Nudum  Pactum. 

1  What  is 2739 

Nuisances. 

1  Are  public  or  private 2097 

2  Right  of  action  for 2907 

3  Special  damage,  gives  action  for  public.  2998 

4  Mav  injure  person  or  property,  or  both.  2999 

5  Definitior.  of 3rK)0 

6  Alienee  of  property  may  sue  for SOtil 

7  May  be  enjoined,  when 8i»o-j 

8  Maybe  abated 4004 

9  How  abated  in  towns 4o05 

10  Notice  to  parties 4096,  4007 

11  Mills,  etc.,  how  abated 4097 

12  Abated  on  whose  motion 4098 

18  Fees  and  costs 4099 

14  Fee  for  summoning  jury 4100 

15  When  and  how  punished 4502 

Nul  TiEL  Record. 

1  Plea  of,  and  to  what  pleaded o47o 

Number. 

1  Singular  or  plural  include  each  other....  4 
Nuncupative  Wills. 

1  Essentials  of  valid 2479 

2  Reduced  to  writing,  when 2480 

3  Must  be  proved  in  what  time 24S0 

4  Notice  of  probate  of 24S1 

5  All  property  may  pass  by  24S2 

Oath. 

1  Includes  affirmation 5 

2  Of  the  Governor,  where  taken 50 

3  Of  officers,  law  respecting 139  to    147 

4  Of  legislators,  by  whom  administered...    181 

5  Of  sub- officers  of  Legislature,  how  ad- 

ministered      196 

6  Countv  jtidixe  mav  administer 29-5 

7  Of  Ordinaries ". 320 
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8  Ordinaries  may  administer 340 

9  Sheritfs    and    depuiies   uiuy   mluiinister, 

when oG2 

10  or  jailors  and  record  of 357,    358 

11  Of  sheriffs 348 

1-  Of  clerks  of  superior  court    205 

13  Of  judf^es  of  superior  court '237 

14  Otjudijes  of  supreme  court ..    212 

15  Of  solicitors  general 373 

16  Of  atiornevs  at  law 397 

17  Of  justices  of  the  peace 443,    444 

18  .lusiices  o^  the  peace  uMiy  aduiiuister —     457 

19  Of  cotistabU'S.  and  whore   tiled 471,    474 

20  Of  county  treasurers 548 

21  Of  county  surveyors 509 

22  Of  coroners  584 

23  Of  tax  payers 835,836,  837 

24  Of  tax  receiver 918 

25  Of  tax  c<illector 929 

26  Of  retailer  of  liquors 1419 

27  Of  gallon  venders 1420 

28  Of  pilots 1505 

29  Ot  flour  inspectors 16f')l 

30  Of  inspector  of  fertilizers 1571 

31  Of  liquor  inspectors 1581 

32  Of  weighers  of  produce 1599 

33  Of  peddlers 1634 

34  Of  guardians 1812,  1853 

35  Of  executors 2442 

36  Of   administrators 2504 

37  Of  jury  in  claim  cases 3944 

38  Of  grand  jury 3915 

39  Of  grand  jury's  bailiff 3916 

40  Of  bailiff  to  other  juries 3929 

41  Of  petit  and  special  juries 3927,  3933 

42  Of  jury  in  criminal  cases  4650 

43  Of  witnesses 4651 

44  Of  witnesses  before  grand  jury 4662 

Obi.igation.s. 

1  "j'hat  must  be  in  writing 1950 

2  Exceptions 1951 

Obsckne  and  Vulgar  Language. 

1  Use  of.  when  and  how  punished 4372 

2  Jurisdiction  of 4372 

Orstki^cting  Legal  Process. 

1   Punishment  for 4476 

Obstkicting  Private  Ways. 

1   Law  concerning 737  to     740 

Obstuucting  Public  Koads. 

1  Punishment  for 4617 

2  Fine  for  and  how  collected 651 

Obtaining  Creijit  by  Fraud. 

1   When  and  how  punished. 4587 

Obtaining  Goods  on  False  Writings. 

1   Punishment  for 4465 

Offickh. 

1  Defined 69 

2  Mode  of  filling  certain  vacancies  in 70 

3  Persons  ineligible  to...  129,  4691,5028  to  5031 

4  How  vacated  135 

5  Who  takes,  when  the  elected  is  ineligible    130 

6  Selling,  how  punished 4472 

7  Assaults  under  color  of,  how  punished...  4477 
Offences. 

1  On  water  courses,  jurisdiction  of. 36 

2  On  State  line,  jurisdiction  of 37 

3  On  county  lines — venue 4670 

Officers. 

1  Bonds  of.  where  kept,  and  how  sued 12 

2  JVmd^  taken  Ijy,  how  returned 13 

3  Bonds  taken  by,  how  sued 13 


4  Books  kept  by,  may  be  inspected 14 

5  Cut-off  in  new  counties,  continue 31 

6  Commissioned  by  Governor  60 

7  Appointed  by  Governor,  wlien 69 

8  Of  Western  and  Atlantic  Railroad,  liow 

appointed 73 

9  Treasurer  may  advance  to 92 

10  Are  eligible  to  re-election 130 

11  Are  ineligible  to  re-election,  when *  131 

12  Must  reside,  where 132 

13  Who  are  commissioned  under  great  seal.     133 

14  Who  under  Executive  seal 134 

15  Term  of,  to   fill  vacancies 138 

It)  Kesignation  of,  how  reported 137 

17  Oaths  of,  law  respecting 139  to    147 

18  Bonds  of,  law  regulating 148  to    171 

19  Who  must  have  official  seal 132 

20  Going  out,  must  deliver  books,  etc 172 

21  Judicial,  disqualified  in  certain  cases 205 

22  What  elected  by  Legislature..l335,  1339,  1340 

23  Fees  of 3688  to  3710 

24  Extra  pay,  how  allowed  to 3697 

25  May  summon  posse,  when 4722 

26  May  break  doors,  when 4729 

Office  Books, 

1  Subject  to  inspection 14 

2  Governor  shall  keep  certain 77 

3  Outgoing  officer,  must  deliver 172,     176 

4  Others  having,  must  deliver 173 

5  Proceedings  to  compel  delivery  of.. .174,     175 

6  Penalty  for  detaining 177 

7  Detention  of,  how   punished 4474 

Office  Papers. 

1  Governor  shall  file  and  index  his  77 

2  Copies  of,  established  instanter 3980 

3  Papers  sued  on  are,  when 3980 

4  Detention  of,  punishable,  when 4474 

Officers  of  Court. 

1  Fees  of,    prescribed 3688  to  3710 

2  Proceeding  against 3948  to  39()1 

3  Liability  of 3948 

4  Entries  of,  traversable 3340 

Official  Bonds. 

1  Where  kept  and  how  sued  on 12 

2  To  whom  payable  and  how  conditioned.     148 

3  Sent  v/ith  decZiw?f5,  when 149 

4  How  approved 150 

5  Sureties  on 151 

6  Sureties  must  not  be  officers 152 

7  Power  of  attorney  to  sign,  how  attested    153 

8  Must  be  filed  within  what  time 154 

9  Failure  to  file,  vacates  office 155 

10  Acting  before  filing  is  misdemeanor 156 

11  Filing  must  be  indorsed 157 

12  Notice  of  failure  to  file 158 

13  F'ailure  to  mark,  file  and  give  notice 159 

14  Obligation   of 160 

15  By  whom  approved  and  recorded 161 

16  Certificate  to  Governor  as  to 162 

17  Of  deputies,  how  payable.. 163 

18  Principal  liable  for  acts  of  deputy 164 

19  Obligation  of  bond,  when  discharged l')5 

20  Officer  liable,  though  penalty  exhausted    166 

21  Valid,  though  not  conformable  to  law...     167 

22  Measure  of  damages  on 168 

23  Ijaw  applicable  to  all 1''9 

24  Sureties  on,  how  relieved 170 

25  Ffiiluro  to  give  new  bond  vacates  office..    171 

26  OfOrdinaries 321 

Official  Certificates. 

1  Evidence,  when 3816 
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OFi'lCIAL  EnTRTKH. 

1  May  bo  traverHed.. 

Official  Oathh. 

1  IvU({uiio(J  ofji,)!  ofTicorH 

2  I^'orm  oFsIkiII  b(3  sont  willi  dalimus... 

3  ]>efbro  whom  tukon 

4  Filed  in  e.xe(;ufivc  (>iTn:o.,  wlion 

5  Filed  in  Ordinary's  office,  v/hen 

6  Time  of  filing  to  be  indorsed 

7  Of  de[)ut,icH 

8  Pen:i,Ir,y  for  acting  wilFiout  filing 


;;ho 


9   Acts  valid  witliout  filing,  when.. 

10  OfOrdinarie.4 

Officiaf.  HETcrima. 

1:  Amendable,  when  and  how 3497, 

2  Afay  be  traversed 

Offiolm.  iSfaI;. 

1  Whatonieers  most  have 

Oils. 

1   Illegal,  penalty  for  selling 4652  to 

Opfn  AcoorjNTH. 

1  Bear  interest,  when  

2  Limitation  of,  suits  on 

3  Judgment  on,  without  proof  when 

4  How  proved  in  justice's  court 

Ol'IMON, 

1  Witness  may  give,  when 3867, 

2  Freedom  of,  guaranteed 

Oe'frobious  Words. 

1  Use  of,  how  punished 

2  Jurisdiction  of 

3  Provable  in  what  cases 

4  Effect  of  the  proof 

Oral  1'estimony. 

1  Attendance  of  witnesses 3841  to 

2  Competency  of  witnesses 8852  to 

3  Examination  of  witnesses 38G2  to 

Order  of  Argument. 

1  In  criminal  cases 

2  In  civil  case., page  557, 

Ordinaries. 

1  Oath  of,  where  filed 

2  Cannot  sit  in  certain   cases 

3  Judge  of  superior  court  shall  qualify..,.. 

4  Election  and  official  term  of.. .319,  1320, 

5  Oath  of 

6  Bond  of 

7  Shall  give  other  security,  when 

8  Vacancies  in  office  of,  how  filled 

9  Term  of  one  elected  to  fill  vacancy 

10  Unfinished  business  must  be  disposed  of 

11  Appeals,  when  Ordinary  is  disqualfied.. 

12  Eligibility  and  disabilities  of 

13  May  represent  estates,  when 

14  Effect  of  electing  an  executor,  etc 

15  When  they  are  clerks,  who  administers. 
16'0ffice  of,  where  to  be  kept 330, 

17  Jurisdiction  of 

18  May  punish  for  contempts 332, 

19  May  grant  administration,  in  what  cases 

20  Administration,  where  granted 334, 

21  Shall  report  unrepresented  estates 

22  in  default  as  executor,    etc.,   are   ineli- 

gibb^y; 

23  Jurisdiction  of,  over  county  matters 

24  Jurisdiction  as  court  for  county  purposes 

25  ('annot  practice  law  in  their  courts 

26  May  administer  oaths 

27  Fees  of,  for  administering  oaths 

28  Are  clerks  of  their  own  court 

29  May  appoint  a  clerk 


139 
140 
14! 
142 
143 

144  ' 

145  1 
146! 
147  ! 
320  ! 

3498 
3340 


132 

455G 

2057 
2918 
3457 
4151 

3868 
5004 

4372 

4372 
4694 
4894 

3851 

3861 
3876 

4645 
note. 

143 
205 
254 

5102 
320 
321 
322 
823 
324 
325 
326 
327 
327 
328 
829 

4112 
331 

4128 
333 

2502 
335 

336 
337 
338 
839 
340 
340 
341 
341 


30 


:{2 
3:{ 
34 


36 
37 
38 
39 
40 
41. 

42 

43 
44 

45 
46 
47 
48 
49 
50 

51 

52 
53 

54 
55 
56 
57 
58 
59 
60 
61 
62 
63 

64 
65 
66 
67 

68 
69 

70 
71 

72 

74 
75 

76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
83 


Powf'r.s  of  clerk 

I'otid  of  clerk 

l^diir'S  ()f  clerk  Hpfcifi''-.d 

Shf-rifr  shall  ait(;rid  courtn  of 

May  apf)oirit  cofistubloH,  wfi»-n 

Shall  certify  to  filing conBtable'ii oath  and 

bond 

Militia  districlH  changed  by 484  to 

Have  control  of  coiiiify  [frooerly 

Court  houses,  how  built  an<J  rc[»air»'d  by 
Shall  a^Migti  c<')urt  fiousf;  room;?  to  ott'ir.f.rn 
May  levy  extra  t;ix  for  county  })uildiri;(« 
Conduct  reviewed  by   judge  of  superior 

court 

How  dealt  with,  for  default,  as  to  county 

property 

Shall  audit  claims  again.st  county 

Power  and  duty  of,  a.s  to  county  tax 

009  to 

May  appoint  county  surveyor,  when 

May  appoint  coroner,  when 

Shall  layoff  road  districts 

Apportionment  of  road  hnnds  by  

Shall  register  roads  and  road  districts... 

Power  of,  over  bridges,  ferries,   etc 

669,  670,  695  to 

Private  ways  established  and   protected 

by-  .; 720, 

Shall  bind  one  copy  of  journals. 

Exempt  from  military  service 

Tjaw  applicable  to  election  of 

Time  of  electing 

Official  term  of 

May  provide  hospitals 1375,  1390  to 

May  license  retailing 

Duty  of,  as  to  eslrays 1429  to 

May  appoint  inspectors  of  flour 

May  a{)point  other  inspectors 

Duty  as  to  marriage  license..-.  1703,  1705, 

Guardians  appointed  bv,    when 

1803,  '1804,  1806,  1807, 

Discretion  of,  in  appointing  guardians... 
Jurisdiction  of,  over  guardians...  1802  to 

Jurisdiction  of,  over  lunatics,  etc 

May  allow  orphan's  estate  removed 

1865  to 

May  bind  out  orphans,  when 1825, 

Jurisdiction  over  master  and  servant.... 

1881  to 

Shall  sell  reverted  lands 

Shall    send  proceeds    of    such    sale    to 

treasurer 

Sale  money,  how  appropriated 

Commissions  for  selling 

Liability  of,  in  sale  of  reverted  land 

Shall  appoint  processioners 

Administrators  appointed  by 2487  to 

Shall  appoint  appraisers 2516  to 

Duty  as  to  returns 

Shall  keep  docket  of  administrators 

Duty  of,  as  to  escheated  property. .2671, 

May  hear  habeas  co^-pus,  when 

Office  of  always  open 

Proceedings  in  their  courts 4111  to 

Proceedings  betbre,  for  county  purposes 

Dockets  shall  be  kept 

Notice  of  such  proceedings 

Minutes  of  proceedings 

Jury  fees,  and  disposition  of. 

Amcndmeuta 


Z42 
Z4'4 
Ui 

4tJH 

474 
4  HI 
A'.iT, 
A'il 
49H 
502 

503 

.004 
G0»; 

527 
507 
58.'5 
C02 
C02 
603 

699 

738 

1049 
lOf.O 

l-:'7 
i:;r.« 

1320 
1392 
1419 
1436 
l-'54 
1563 
1707 

1809 
1808 
1^51 
l^o2 

1870 
1876 

1883 
23  SI 


2oS3 
23  84 
2'i03 
2523 
2527 
2529 
2672 
4011 
4112 
4122 
4123 
4124 
4125 
412o 
4127 
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OitniNAiiy,  Courts  of. 

1  When  established — name  nml  style  of... 

2  L.iw  relating  to .*.  318  to 

3  Clerks  of,  law  concorning 341  to 

4  Are  head  right,  Innd  courts 

0  Appeals  from,  lie  when 

t»  Proceedings  in ...4111  to 

OiU'HANS. 

1  Ordinary  may  bind  out 381, 

'2  When  bound  out  

3  K\t(Mit  of  guardian's  expenditure  for  ... 

4  May  select  guardians  when 

5  ()rdinary  appoints  guardians  for,  when.. 

6  Estates    of,    how    transferred    to    other 

States 18(i5  to 

7  Bound  out  when 18"J5, 

OVKKSKKIJS. 

1  Rights  and  powers  of 

2  Contracts  with  may  be  in  parol 

3  How  they  may  sue  for  breach  of  contract 
OvKKSt:ERs  OF  Roads. 

1  Duty  of 614  to  618,  682  to  635, 

"2  Mi'.y  use  timber  for  roads 

3  Entitled  to  half  of  road  fines 628, 

Oykr. 

1  Not  demandable  of  lost  paper 

Oysteks. 

1  In  what  manner  taken 

2  Proceedings  for  illegal  taking 

3  Planted  beds  of,  protected 

4  Right  of  land  owners  

5  Penalties  for  illegal  taking 

Papers  and  Books. 

1  County  judge,  may  compel  production  of 

2  Production  of  may  be  compelled  

3  Notice  to  produce,  how  served 

4  Effect  of  failure  to  produce 

5  Continuance  allowed  when 

6  Alfidavit  of  non-resident,  to  notice 

7  Notice  to  produce,  how  made  available. 

8  Subjioena  duces  tecnm,  issue  and  service 
^  Penalty  for  disol)eying  subpoena 

10  Penalty,  how  avoided 

11  Secondary  evidence  of,  allowed  when..., 

12  Transcripts  may  be  used  when. 

13  Examined  by  commissioners  when 

14  Produced,  need  no  proof 

15  Larceny  of  papers,  how  punished-. 4405, 

10  Destroying,  how  punished 

Pauamount  Aj.i.kgiancp:. 

1   Where  due 

pARAiiES,  (Military.) 

1  Law  to  preserve  order  at 1142  to 

Pakknth. 

1  Bound  to  support  pauper  children 

2  Obligations  of 

3  Rights  of 

4  Power  of,  how  lost 17Q3, 

5  Mother's  rights 

pARF.xT  AXij  Child. 

1  Bound  to  support  each  other,  when  704, 

2  Duty  of  parents 


818 

340 

344 

2307 

3011 

4122 

1825 
1825 
1824 
1800 
1800 

1809 
1870 

2215 
2210 
2217 

649 

031 
060 

3987 

1018 
1010 
1020 
1621 
1623 

294 
8508 
3509 
3510 
3511 
8512 
3513 
3514 
3515 
3515 
3516 
3517 
3518 
3830 
4400 
4605 


3  Rights  and  power  of  narenlH. 

4  Parental  pow^r,  how  lost 


5  Rights  of  mother. 

6  Custody  of  ch'ld,  where  parents  separate 

7  Custody  of  child,  when  cruelly  treated.. 

8  May  protect  and  defend  each  other 

9  Bantards,  who  are  

JO  Obligation  of  father  to  bastard  

11  Rights  of  mother  of  bastard 


5025 

1140 

704 
1702 
1 703 
1795 
1794 

705 
1792 
1 793 
1793 
1794 
1794 
1795 
1790 
1797 
1798 
1799 


12  Inheritance  by  bastards 1800,  1801 

13  Inherit  from  each  other  how 2484 

14  Parents  may  sue  for  torts  to  child 2900 

15  Parent  liable  for  torts  of  child,  when....  2901 
10  Suit  for  furnishiug  liquor  to  minor  son..  3010 
Pardon. 

1   Governor's  power  to 5075 

Parol  Evidence. 

1  Inadmissible  to  prove  mistake  in  grantee  2301 

2  Admissible  to  imply  or  rcl)Ut  a  trust 2317 

3  May  explain  ambiguities  in  wills 2457 

4  When  admissible  in  construing  contracts  2757 
6  Admitted  on  question  of  former  recovery  2898 

6  Cannot  change  writings 3800 

7  May  explain  ambigiiities 3801 

8  Mny  show  writing  void 3802 

9  Where  contract  not  all  written... 3803 

10  Surroundings  provable 3804 

11  Usage 8805 

12  Rebuts,  equity,  etc 3800 

13  Receipts  explained 3807 

14  Blank  indorsements  8808 

15  May  reduce  deed  to  mortgage 3809 

Partial  Divouce. 

1  Grounds  for 1713,  1714 

2  Effect  of 1732 

3  How  annulled  b}''  parties 1734 

4  Form  of  verdict  in 3566 

Partial  Failure  of  Consideration. 

1  Effect  of 2748 

2  May  be  pleaded 3471 

Parties. 

1  Administrators  cZe  bonis  no7imfi.de,  when  2548 

2  To  contracts 2729  to  2738 

8  To  bills  of  exchange  2778 

4  May  sue  at  law  for  equitable  cause 8082 

5  Judgments,  how  moulded  in  su«ch  case..  3082 

6  To  penal  actions 3254 

7  To  actions  ex  contractu 3257 

8  To  actions  ex  delicto 3258 

9  To  attachments,  how  made 3314,  3315 

10  Plaintiffs,  made  on  motion 3421 

11  Defendants,  how  made 3422 

12  How  made  when  representative  dies 3428 

13  How  made  in  claim  cases. ..i 8424 

14  Representatives  may  appeal,  when 3425 

15  Such  appeal  revives  action 8420 

16  Representatives  of  garnishee  made,  when  3427 

17  Administrators  de  bonis  non  made,  when  3428 

18  l^cire  facias  io  make,  form  of 3429 

19  ^cire  facias,  how  i.isued  and  served 

3430,  3431 

20  When  made  without  notice 3432 

21  How  made,  when  female  marries 3438 

22  How  made,  when  both  die 3434 

23  How  made  on  death  of  usee 3435 

24  How  made  when  trustee  dies 3430 

25  How  made  wher)  receiver  dies 3487 

26  Exectition  where  parties  die 8438 

27  Added  or  stricken  by  amendment.3484  to  3486 

28  Continuance  for  absence  of 8524 

29  Admissions  of 3784,  3785 

80  Discovery  from,  law  as  to 8810  to  8814 

31  May  testify  when 8854 

32  May  not  testify,  when 3854 

Partition. 

1  Of  personal  property  by  county  judge...    295 

2  Between  tenants  in  common,  allowed...  2804 
8  Decreed  in  equity,  when 3183 

4  Decree  for,  passes  title 3184 

5  Decree  for,  may  be  moulded 3185 
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0  l*r()C(M;(liii^H  for,  of  land '<'/.)'.)('> 

7  Who  may  ui)i)Iy  fur 'A'.)'.)7 

8  Notice  of  u{)j)li(;ation Z'.i'.iH 

9  Writ  of,  issues,  when ?/.)'.i'J 

10  Duly  of  partitioned 4000 

11  Defense,  wIkui  and  how  made 4001 

12  Judgment  of 4002 

13  N(;w,  awarded,  when 4^02 

14  Sale  ordered,  when 400.''5 

15  Pioceeds,  how  disposed  of 4004 

1()  Titles,  how  made 4005 

17  In  other  cases 4000 

18  Set  aside,  when 4007 

19  Of  personalty 4008 

Partnkiis. 

1  Contribution,  in  case  of  insolvency  of...  1902 

2  Strict  faith  required  amongst 1903 

3  Shall  give  up  advantage  acquired  by  bad 

faith ^ 1908 

4  Powers  and  rights  of. 1904 

5  May  examine  affairs  of  firm 1904 

6  May  act  and  contract  for  firm 1904 

7  New  partners,  how  introduced 1905 

8  Power  of  majority  of 1900 

9  Right  of  veto  of 1906 

10  Surviving  partner,  rights  of ...  1907 

11  Secret  stipulations  of  bind  others,  when  1908 

12  Bound  by  act  of  each,  when 1909 

13  Agent  of,  his  duty 1910 

14  Not  liable  for  act  outside  of  partnership  1911 

15  Rights  of  lenders  of  money  to 1912 

16  Purchasers  from,  rights  of. 1918 

17  Firm  not  bound  by  guaranty  of 1914 

18  Responsible  for  fraud,  when 1916 

19  Liable  for  torts  or  negligence  of  agents..  1916 

20  Cannot  bind  firm  after  dissolution 1917 

21  Interest  of  subject  to  garnishment 1919 

22  Interest  of  cannot  be  levied  on 1919 

23  Of  limited  partnerships,  law  as  to.  1920  to  1943 

24  Payment  to,  good,  when 2864 

25  Effect  of  new  promise  by,  on  limitation.  2937 

26  Suits  against 3349,  3350 

27  Judgments  against,  bind  how 3351 

28  Venue  of  suits  agjunst 3404 

29  Judgments  for  and  against 3576 

Partnership. 

1  How  created 1887 

2  Extent  of,  how  determined 1888 

3  Ostensible  partner,  liability  of. 1889 

4  Dormant  partner,  who  is  1889 

6   What  constitutes  a  partnership 1890 

6  Commences  at  what  time  1891 

7  How  affected  by  death  of  partner 1892 

8  Duration  of 1893 

9  Dissolved,  when  and   how 1893,  1894 

10  Notice  of  dissolution  of. 1895 

11  Effect  of  dissolution  of. 1890 

12  Kalse  partners,  forfeiture  for  inserting...  18'97 

13  Need  not  be  proved  unless  denied 1898 

14  How  denied  in  suits  1898 

15  Judgments  and  Ji-.  fas.  may  be  in  firm 

name 1899 

16  Service  of  process  on  one  of,  effect  of...  1899 

17  Bonds  of  may  be  executed  by  one  of.....  1900 

18  Interest  of  each  partner  in 1901 

19  Partners  may  examine  into  affairs  of....  1904 

20  Powers  and  right  of  )>aitners 1904 

21  New  partners,  liow  introduced 1905 

22  Power  of  mnjority  in 1906 

28  Partner's  right  of  veto 1906 

24  Right  of  surviving  partner 1907 


25  Atisots  of,  divided  in  kind,  when 1^7 

26  ]>ound  by  act  of  one,  how  fnr ]'".U 

27  Agent  of,  how  bound  by  innlruetiorii I'M'J 

28  Not  bound  by  unauthorized  act  of  mem- 

ber   1011 

29  Liability  of,  for  loans  to  member  1912 

80  Lenders  to  member,  right"  of  1012 

81  Purchaser  from    membe-r  gets  no  title, 

when lOl.'i 

82  Cuaranty  of  member  df)e«  not  bind 1914 

88  Bound  for  fraud  of  member,  when ]'•'•'* 

84  l{,esponsible  ff>r  ^or/.?  of  agentH IM'i 

85  Ijiable  for  nf'gligenee  of  ng'-ntn 191*i 

86  Not  bound  by  act  of  member  after  disfto- 

Intion 1917 

87  Assets  of  insolvent,  how  distributed  1918 

88  Creditors  of  insolvent,  how  paid 1918 

89  Partner's  interest  in,  subject  to  garnish- 

ment   1910 

40  Lien  of  garnisheeing  creditor  attaches, 

when 1910 

41  Limited,  for  what,  and  how  formed 1920 

42  Limited  partnerships,  law  regulating 

1920  to  1948 

Passengers. 

1  Linbility  of  carriers  of. 2007,  2068 

2  Carriers  bound  to  receive,  when 20r,o 

3  May  be  rejected  or  ejected 20*^2 

Patknt  Defects. 

1  Covered  by  warranty,  when 265.j 

Paupers. 

1  Are  under  supervision  of  Ordinary. .754,    7.55 

2  Houses  and  farms  for 756 

3  Workshops,  schools  and  churches  for  ...     7.'>0 

4  Who  may  be  supported  as 7''8 

6  Application  of,  how  made 7»'.2 

6  How  buried 7»>'; 

7  l^iability  for  ren>oving 767 

8  County  liable,  when 7»i8 

9  Liability  of  persons  abandoning... 769  to    772 

10  How  dealt  with  when  lunatic,  etc 778 

11  Parents  and  children  bound  to  support..    7G-4 
Pawnbrokers. 

1  How  licensed 2137 

Pawnees. 

1  Lien  of,  law  regulating 1987,  1988 

2  Lien  of,  how  satisfied 1992 

3  Law  relating  to 2139  to  2146 

Pawns. 

1  Defined 218^ 

2  Delivery  essential  to 21:"''8 

3  Rights  of  pawnee  of  notes 21-'.^ 

4  Sale  bv  pawnee 2140 

5  Use  of..... 21-41 

6  Property  in  thing?   pawned 2142 

7  Death  of  parties  does  not  affect 2142 

8  Transfer  of 2143 

9  When  sold  by  officer,  rights  of  pawnee...  2144 

10  Diligence  of  pawnee 2145 

11  Expenses  of.  how  paid 214'> 

12  Increase  of,  belongs  to  pawner 2147 

Paymknt. 

1  How  applied  as  to  interest 2!">-"o 

2  Of  debts  by  administrator^^. ...2.530.  2-532.  2.3:-"'.o 

3  How  and  to  whotu  made 2S64 

4  Of  property  to  agent  binds  payee  2S64 

5  To  nominal  party  or  naked  trustee,  not 

good .- 2865 

6  By  post,  at  whose  risk 2S06 

7  In  bank  bills  — warranty  of  payer..  2St'C 

8  In  checks  and  notes,  effectual  when 2S67 
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9  By  stakeholder,    good,  when !28()8 

10  I>y  whom,  and  how  appropriated 2809 

Pkact. 

1  Bills  oi\  entertained  when  8233 

2  Bonds  to  keep  the  peace 4752  to  475G 

Peack  Warrants. 

1   Law  concerning 4752  to  475(i 

Pkhdi.kus. 

1  Jurisdiction  of  Ordinary  over 387 

2  License  to,  county  charge  for 520 

8   Must  obtain  license 1031 

4  License  to.  on  what  tcrtnf^  grnntcd 1031 

5  What  may  bo  sold  without  license 1032 

6  Sample  sales  prohibited 1033 

7  Qualifications  and  oath  of 1  ()34 

8  Shall  have  license  for  each  vehicle l()o5 

9  Indigent  and  infirm,  how  licensed ]n;'t) 

10  Foreigners,  when  licensed 1(')37 

11  (>/>»;5  on  foreigners 1038 

Peopling. 

1  Regulated  by  Ordinary 337 

2  County  charge  for 529 

pEPiMiNG  Without  License. 

1  Forfeiture  for.... 533 

2  Proof  in  indictment  of  foreigner  for 1038 

8  Punishment  for 4598 

Peiugke!:. 

1   Proof  of 3772 

Pen'ai,  Law.<^. 

1  Persons  capable  of  crime 4292  to  4304 

2  Principals  and  accessories 4305  to  4311 

3  Crime  against  Strife  and  people. ..4312  to  4318 

4  Crimes  against  the  person  4310  to  4373 

5  Crimes  against  habitations 4374  to  4388 

0  Crimes  as  to   property  4389  to  4441 

7  Forgery  and  counterfeiting 4442  to  4459 

8  Crimes  against  public  justice 4450  to  4512 

9  Crimes  against  public  peace 4513  to  4529 

10  x\gainst   morals,  health,  etc 4530  to  4580 

11  Cheating  and  swindling 4587  to  4004 

12  Malicious  mischief 4005  to  4027 

13  Indictments,  trial  and  execution. .4028  to  4710 

14  Proceedings  in  preliminary  courts. 471 3  to  4721 

15  Arre.st  and  its  consequences  4722  to  4729 

Iff  Courts  of  inquiry 4730  to  4748 

17  Peace  warraui.s  and    for  good   behavior 

4749  to  4750 

18  Search  warrants 4757  to  4701 

19  Bastardy 4702  to  4705 

Pkn'ai.tik.s. 

1  In  bonrls,  not  liquidated,  damages  2941 

2  Compounding,   how  punished 4492 

3  Proportioned  to  offonHe 5018 

4  By  whipping,  prohibited 5014 

Pk.vdknxy  of  Fok.mku  Suit. 

1  Good  defense  to  suit 2894 

2  Plea  of,  does  not  lie  to  attachment 2895 

Z  I^ofense  to  suits  for  torts. 3003 

4  Plea  of 3470 

Pemtp:nttaky. 

1  Officers  of,  how  appointed 73 

2  Belongs  to  State 900 

3  Salary  of  officers  of 1042 

4  Law  governing 47CG  to  4813 

Perfokmanoe. 

1  IIow  and  by  whom  to  bo  done 2870 

2  Impossibility  of,  excuses  when 2871 

3  In  f>art,  is  (i  a  feu  Re  pro  lo.nic)  v/hen 2872 

4  Prevented  by  one,  excuses  the  other 2873 

pEitJUKY  A.vD  False  Swearixg. 

1  A.?signable  on  oath  to  bank  return 1471 


2  Perjury  defined 4400 

8  False  swearing  defined 4402 

4  Punishment  of  perjury 4401 

5  Punishment  for  false  swearing 4403 

0  Subornation  of,  defined 4404 

7   How  punished 4405 

S  Convict  of,  disqualified  as  witness 4400 

9  Verdict  obtained  by,  how  set  aside 4407 

10  Perjury  causing  death,  how  punished....  4408 
Pkhprtuation  of  Testimony. 

1  Proceedings  for,  when  allowed  in  equity  3108 

2  Granted  without  notice 3109 

3  Testimony,  when  and  how  used 3110 

4  Party  seeking,  taxed  with  cost 3111 

5  How  effected  at  law  3901  to  3905 

0  Bill  for,  rejected  when 4182 

Peuprtuitie.s. 

1  Forbidden 2267 

Personal  Property. 

1   Includes,  what ....• 5 

Personalty. 

1  Includes,  what 2287 

2  Stocks  are,  when 2237 

3  In  possession  defined 2238 

4  Chose  in  orf ion  \a 2239 

5  Wild  animals  are,  when 2240 

6  Deposits  and  increase  are,  when 2241 

7  Increase  of  animals  follow  mother 2242 

8  Chose  in  action  defined 2243 

9  Rights  and  remedies 2243 

10  Choses  in  action  {if>s'\gnAh\e,  how 2244 

11  Law  of  estates  appfies  to 2245 

12  Jjevy  on,  not  good  without  seizure 2025 

13  Future  interest  in,  not  subject  to  levy...  2025 

14  Judgment  liens,  attach  to  such  interest,  2025 

15  Title  to,  by  prescription 2085 

16  Deeds  to,  requisites  of -..'.  ...........  2696 

17  Who  may  sue  for  tort  to  possession  of... 

3020,  3027 

18  Recoverable  by  action  of  trover 3028 

19  Trespass  for  injury  to 3029 

20  Hemaindermen  may  sue,  when 3031 

21  Who  sues  in  cases  of  bailment  of 3030 

22  Partition  of. 4008 

Person. 

1  Includes  what 5 

2  Protection  to,  duty  of  government 4993 

Personatintx  Another. 

1  Punishable  when 4454,  4475 

2  To  obtain  goods — penalty 4594 

8  As  witness,  how  punished 459G 

Persons. 

1  Jurisdiction  of  State  as  to 21 

2  Who  are  ineligible  to  office 129 

3  Who  exempt  from  taxation 798 

4  Are  natural  or  artificial 1051 

5  How  classified  and  distinguished 1652 

PepvSons  of  Color. 

1  Meaning  of 5 

2  A  re  not  white  persons 45 

3  Defined 1006 

4  Are  husband  and  wife  when 1007 

5  By  whom  joined  in  marriage 1008 

0  Children  of,  legitimate  when 1009 

7  Cannot  intermarry  with  whites 1708 

8  Decisions  relating  to Appendix  V. 

Petition  and  Process. 

1  Suits  commenced  by  petition 3332 

2  Petition  must  contain  what 3332 

3  ]'''iling  petition  is  commencement. 8333 

4  Process  annexed  to  petition 3334 
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6  Waiver  of  process,  by  pleading 8B86 

f)  Death  of"  ju(lg(;  does  not  aflect  process..  '<V.'>Z(') 

7  Filed  twenty  (Ijijh  hefoi'e  court 8'J'J8 

8  ProceHH  and  service,  how  waived 8M87 

1)  Service  of IJJ'.JJO 

]()  L]ntry  of  s(!i'vice  lraversal)le oo40 

11  Service  in  different  county ^841 

12  Service  where  there  is  no  oflicer Pt'M'Z 

13  How  returned  if  given  to  sheriff  too  late  HP,4'] 

14  Service  where  sluiiiff  i«  party 3844 

15  Formal  defects  do  not  atf<H;t 3845 

16  Special  |)Ieading  not  admitted 8840 

17  iN'on-Kuit  to  be  denied,  when.   8840 

18  Amendment  of 8479  to  8400 

19  Right  of  petition  secured 4907 

20  Decisions  as  to  petition page  578,  note. 

Petit  .Iuiuks. 

1   Qualifications  of 8980 

■  2  How  selected,  drawn  and  summoned....  8981 
8  Panels  of,  how  made  up 8932 

4  Oath  of 8983 

5  To  try  misdemeanors 8934 

G  'I'o  try  felonies 3935 

PHOTOGKAPIIISTS. 

1  Tax  on 809 

Physicians. 

1  Tax  on 809 

2  Graduates  of  university,  rights  of 1207 

3  Who  may  practice  medicine 1894,  1404 

4  Allopathic  ooard  of 1395 

5  Authority  of  such  board 1895 

6  Duty  of  such  board 1396 

7  License  of,  how  granted 1395,  1396 

8  Temporary  license  of 1897 

9  Books  of  board,  evidence 1898 

10  Quorum  of  board 1399 

11  Board  of  reformed  practice 1400 

12  Boards  continued 1401 

13  Unauthorized  practice  indictable 1402 

14  Burden  of  proof 1403 

15  Power  of  each  board 1404 

16  License  fee  of 1405 

17  Exemptions  from  license 1406 

18  Druggists  must  be  licensed 1407 

19  Druggists  indictal)le  when 1408 

20  Onus  in  such  case 1408 

21  Certain  druggists  exempt 1409 

22  Liable  for  malpractice 2973 

28  Exempt  from  jury  duty 3939 

Physicians  and  Druggists. 

1   Law  concerning 1394  to  1409 

,2  Liable  for  malpractice 2973 

Pilots  and  Pilotage. 

1  Duty  of  pilots  entering  vessels 1382 

2  Commissioners  of  pilotage,  how  appoint- 

ed   1504 

3  Power  and  duty  of  commissioners-. 1505,  1509 

4  License  and  oath  of  pilot 1506 

5  Pilot's  bond 1507 

6  License  of  pilot,  how  forfeited 1508,  1510 

7  Duty  and  rights  of  pilots 1511,  1514 

8  J jiability  for  rejecting  pilot 1512 

9  Pilot  bringing  in  shall  lead  out  ships 1513 

10  Notice  to  pilot  of  vessel's  departure 1515 

1 1  l^ilot  shall  moor  vessel 1516 

12  Pilot's  fees  paid,  before  vessel  leaves 1517 

18  Penalty  for  carrying  off  pilot 1518 

14  Penalty  for  detaining  pilot 1518 

15  Fee  for  taking  pilot  from  vessel 1510 

16  Pilot's  fees  for  delivering  papers 1520 

65 


17  Pi  I  of  H  fees  for  carrying  ghtps  to  other 

ports...... ir,21 

18  Dfrfault  of  pilot,  l»ow  puninhcd )'>'J2 

10  ('uses  fjf  damage,  hf>w  tried J.'/J-^i 

2f)  CornrniHsioner's  recf^rd I'/Jl 

21  l*'ceH  of  cf)riirriis.siorier'8  Hecretary 1.'/J5 

22  ()IIi(;e  of  corrjrniHhi(HjerH,  wliere  k»rf>t l.'/JO 

28  Attfuidance  of  witnosHes,  how  procured..  1527 

24  Defaulting  witneH.seH,  punislied 152M 

25  Wittu'HS  shall  ari.swer  interrr)gatorie.H lij2'J 

26  Subpoina,    and    notice    of  taking    te.sii- 

moriy  ]'/■'.(} 

27  Fees  of  secretary ]'/-'A 

'2H  A[)|»(;al  from  conimls«ioner.s 1582 

20  'I'estirnony  in  cases  of  appeal 1588 

■>0  Fines,  etc.,  how  approjuiated 158 J 

81  S(;rvice  of  pilot.s  before  license 15.';5 

82  Branch  j^ilots,  how  apf)ointed  1586 

88   Penalty  for  obstructing  harbors 1587 

84  How  such  penalty  is  recovered 158S 

85  Penalty  for  concealing  obstructions 158'i 

36  Who  may  prohibit  obstructions 15}') 

37  Commissioners  may  sue,  when 1541 

88  Appointments,  etc.,  not  changed  by  code  1542 
Pitch. 

1  Inspector  of,  how  appointed 156.3 

2  Inspected  before  shipment 1567 

3  Inspection  of,  how  regulated 1570 

Planing  Mills. 

1  Lien  in  favor  of  proprietors  of 1988 

Plank  Roads, 

1  Keepers  of,  exempt  from  road  duty 659 

2  Crossing  public  roads,  how  regulated 718 

3  Cannot  appropriate  public  roads 719 

Pleading 

1  In  divorce  cases 1717,  1718 

2  Partnership,  how  denied  in 1>*98 

3  Figures  used  in,  whpn 82'W) 

4  In  cases  of  attachment :>;t)8 

5  Defenses  in  attachment 3310  to  8818 

6  Special,  not  allowed  at  law 3846 

7  Formal  defects  do  not  invalidate 3845 

8  Defects  in,  maybe  objected  to  by  motion  3459 

9  Amendable  when,  and  how 3470  to  3489 

10  In  courts  of  Ordinary 4114  to  4122 

11  Inequity 4175  to  42uO 

Pleas. 

1  Of  justification  of  torts,  effect  of. 3051 

2  Must  be  filed  under  oath,  in  what  cases..  3448 

3  Judgment  goes  without  verdict,  when....  344S 

4  May  be  sworn  to  by  agent  or  attorney, 

when  3449 

5  Before  whom  sworn   to 34"^0 

6  Sworn  to  by  third  persons,  when. 3451 

7  Filed  at  first  term 3452 

8  Contents  of ...  3452 

9  No  part  of,  shall  be  stricken 3453 

10  Of  uon  est  factum,  must  be  sworn  to 3454 

11  Petition  add  plea  make  issue 3455 

12  Dilatory  pleas  must  be  sworn  to 345fi 

13  To  the  jurisdiction,  how  pleaded 3462 

14  Contents  of  such  plea 3463 

15  Such  plea  must  be  sworn  to  3464 

16  Of  set-otf.  law  regulating 3465  to  3470 

17  Of  total  failure  of  consideration 3471 

18  Of  partial  failure  of  consideration 3471 

19  Peculiar  to  executors,  etc 3473 

20  Of  nui  //t'/ record 3475 

21  Of  former  recovery 3476 

22  Of  pendency  of  former  suit 3476 

23  Injustice's  court 414?,  4140 
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24  In  equity 4103 

25  Pure  ple'a 4198 

20  Impure  plea 4108 

27  Must  bo  veritiod,  when 41118 

2S  Notioe  of,  in  equity 4200 

29  In  criniiujil  cases 4080,  4038,  4039 

80  Entered  on  indictment 4041 

Pi.KDr.KS  OK  Pawns, 

1  Law  relating  to 2138  to  2147 

Pl.KXK  AnMlNlSTKAVlT. 

1  Plea  of 3473 

PlKNK   AnMlXISTKAVlT  Pu.KTER. 

1  Plea  of 3478 

Pl.rNPKKlNG   VeSSKI.S. 

1   How  punished 4408 

PoisoNiN(;  Chops. 

1   Presumption  incase  of 1447 

PoisoNi\(.  Fish. 

1   Punishment   for 4624 

POLICK. 

1  For  places  of  worship 4577 

Poi.iCK  Courts. 

1   How  aftected  hy  Code 480 

Poi.icK  FOR  Camp  Grounds. 

1  Appointment  and  duty  of 4577 

Poll  Tax. 

1  Who  subject  to 800 

2  Counties  and  towns  may  levy,  when 800 

3  How  much,  and  for  what 6021 

Polygamy. 

1  DeHned 4530 

2  How  punished 4531,  4532 

3  Marriage  void,  when 4531 

4  Accused  acquitted,  when 4531 

5  Issue  of  marriage,  legitimate 4531 

Poor. 

1  Jurisdiction  as  to  sujiport  of 337 

2  Ordinary  has  care  of 754,     755 

8  Provision  for  support  of 750  to    763 

Poor  Housks  and  Farms. 

1  Ordinaries,  may   purchase V55,  756 

2  l-*aupers  may  he  required  to  stay  at 750 

8  Tax  may  be  levied  to  buy 757 

4  Work  shops,  school  houses,  and  churches 

at '. 750 

5  Pegulations,  how  established 758 

G  Exempt  iVom  taxation 708 

Possession. 

1  In  cas»s  of  prescription 2670  to  2685 

2  Writ  of.  in  cases  of  ejectment 3037 

3  Such  writ  operates  agfiinst  whom 3088 

4  Sayings  of  tliose  in,  admissible  when....  3774 
PossKSsoRY  Warrant. 

1  County  judge  may  issue  and  try 205 

2  Who  else  may  issue 4032 

3  On  what  grounds  issued 4082 

4  How  executed  and  returned 4088 

5  Trial  of 4084 

fj  Coutirruanoe  of 4084 

7  Question  tried,  and  judgment 4085 

8  Notice  of  certiorari  suspends  ten  days...  4086 

0  Bond,  and  return  of 4085,  4087 

10  D'^fendant  imprisoned,  when 4088 

11  Certiorari— iv\ii\  by  jury 4080 

12  .ludgment  on   certiorari 4040 

PossiBiLriT, 

1  Is  not  the  subject  of  sale 2088 

-Po.ST  Mastkrs. 

1  Exempt  from  military  duty 1000 

,Pownp:K. 
1  How  l-:ept  and  transported..!  187,  1463  to  1405 


Powers,  Kxkuution  of. 

1  Supervision  of.  in  equity 8166 

2  Diseretiomiry  powers 3107 

8  Collusive  execution  of 3108 

4  Illusory  appointment  defnu'd 8100 

5  Consent  to  marriage  compelled,  when...  3170 

0  Compelled  in  what  cases 3171 

POWKR  OF  AtTOUNFV. 

1  Filed  with  ofiicial  bond,  when 153 

2  Filed  on  appeal  wlien  3015 

8  Decisions  as   to page  471,  note 

Prautiuk. 

1  Of  supreme  court  as  to  injunctions 3214 

2  In  cases  of  g?/o  warranto  3207 

3  In  all  extraordinary  remedies 3216 

4  Rules  of,  how  made..... 3240,  3247 

5  In  courts  of  Ordinary 4114  to  4122 

6  Before  Ordinary  in  county  matters 

4123  to  4120 

7  Rules  of,  in  equity 4207 

8  In  supreme  court 4208  to  4201 

0  Decisions  on  pages  775,  770,  note. 

10  In  superior  court,  decisions  on. page  557,  note. 

11  Common  law,  rules  of pages  044  to  052 

12  Rules  of,  in  equity pages  052,  053 

13  Rules  of,  in  supreme  court. ..pages  953  to  958 
Preachers  of  thk  Gospel. 

1  Exempt  from  road  duty 659 

Preceding  and  Aforesaid. 

1  Meaning  of 5 

Prescription. 

1  Private  way,  by 731,  732,     787 

2  Title  by,  defined 2678 

3  Character  of  possession,  required  in 2079 

4  Actual  possession,  how  evidenced 2080 

5  Constructive  possession 2681 

6  Does   not   arise    from    such   possession, 

when 2681 

7  Aotual  jDOSsession  for  twenty  years  gives 

title 2682 

8  Possession  for  seven  years  gives  title, 

when 2688 

0  Dedication  to  public  use  gives  title,  when  2084 

10  Title  by,  to  personalty 2685 

11  Does  not  work,  when 2080  to  2088 

12  Inchoate  title  by,  transferable 2080 

13  Successive  possessions  may  be  tacked...  2080 

14  Does  not  run  against  estates,  when 2088 

15  Does  not  run  against  disabled  persons...  2080 
10  Does  not  run  against  joint  title,  when....  2088 

17  Does  not  run  against  undiscovered  fraud  2688 

18  Nor  in  cases  of  dismissal  or  non-suit, 

when 2088 

19  Arrested  and  suspended  by  disability 2687 

Presidential  Electors. 

1  When  elected 1811 

2  How  notified  of  their  election 1312 

8  Vacancies,  how  filled 1813 

4  Result  of  absence  of  majority 1814 

5  Shall  choose  presiding  olficer 1315 

6  Shall  elect  messenger 1810 

7  Pay  of 1817 

8  Provisions  of  law  as  to  election  of. 1297 

PitESIDENT  of  the  SeNATE. 

1  Shall  act  as  Governor,  when 186 

2  How  elected 182,  5044 

8  ]-*resident /;ro  ^em.,  election  of. 182 

4  May  administer  oaths  to  sub-officers 196 

Presentments. 

1  Treated  as  indictments 4082 

2  Not  entered  on  minutes 4032 
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H  Accused  arraigned  on 4083 

1  Freedom  of  guaranteed r>001 

PRKSIIMPTIONH. 

il    Whore  stock  IS  poiHOtU'd  .., 1447 

"2  AgJiiiKSt  common  ciuTicrs ^'OBG 

»>  Agfiiiist  inii-kee]iers 2120 

4  In  favor  of  grant, 2.'5G2 

5  Of  grant.  art(^ir  twenty  y(3ar.s'  possession.  2^63 
f)  In  fjivor  of  gifts 2003  to  2005 

7  As  to  delivery  of  deeds 2003 

8  Of  law 3752 

9  Ort^ict 3752 

!()•  Conclusive 3753 

;il  Disuutable -.... 3754 

12  Of  probate 3822 

PiJEsuMPTivE  Evidence. 

1  Definition  of 3748 

Primary  Evidence. 

1   What  is 8701 

Principal  and  Agent. 

1  Relation  of,  arises,  when 2178 

2  What  may  be  done  by  an  agent 2179 

3  Agent  cannot  delegate  authority 2179 

4  Who  may  be  an  agent 2181 

5  Infant  agent  may  bind  principal ,.  2181 

6  Wife  can  be  agent  of  husband  only  2181 

7  Husband  bound  for  agency  of  wife,  when  2181 

8  Agency,  how  created 2182,  2207 

9  Agency,  when  revocable 2183 

10  What  is  revocation  of  agency 2183 

11  Agent  must  conform  to  authority 2184 

12  Diligence  required  of  agent. 2185 

13  Agent  cannot  deal  with  himself. 2186 

14  Agent  cannot  make  profit  for  himself....  2187 

15  Agent  can  dispute  principal's  title,  when  2188 

16  Agent  of  several,  protected  by  instruc- 

tion of  one 2189 

17  Commissions  and  expenses  of  agent 2190 

18  Illegal  agency  gives  no  right 2191 

19  Ratification  by  principal 2192 

20  Effect  of  mingling  goods  by  agent 2193 

21  Principal  bound,   to  what  extent 2194 

22  Principal  cannot  ratify  in  part 2194 

23  Form  of  agent's  actimmaterial 2195 

24  Authority  of  agent,  how  construed 2196 

25  Private  instructions  do  not  affect  stranger  2190 

26  Strangers  should  look  to  special  agencies  2196 

27  Rights    of  strangers    against   concealed 

principal 2197 

28  Credit  to  agent  releases  principal 2198 

29  Representations  of  agent  bind  principal.  2199 

30  Concealment  by  agent  binds  principal...  2199 

31  Notice  to  agent,  is, notice  to  principal...  2200 

32  Principal  liable  for  fraud  and  neglect  of 

agent 2201 

33  Principal  bound   by  trespass    of  agent, 

when 2203 

34  Principal    bound   to    agent   for   tort   of 

agent,  when 2202 

35  Principal  shall  have    benefit  of  agent's 

acts 2204 

36  Principal   may   recover  effects  illegally 

transferred 2205 

37  Agent  is  competent  witness 2206 

38  Declarations  of  agent  admissible,  when.  2206 

39  Agent  may  prosecute  legal  remedies 2207 

40  Agent  naay  make  affidavits 2207 

41  May  execute  bonds 2207 

42  Payment  to  agent  by  mistake,  recover- 

able  2208 


43  Recoverable  when  made  hy  afjrjnt 

44  Agent  liars  right  of  {icii<Mi,  when _^  /> 

45  Agent  may  huc  for  tort  to  poancMJon 2*JI0 

40  Agent  r^tHponsWAc  for  credit,  wh(;n 2211 

47  Public  agents  nor  pernonally  liable 2212 

48  Agents  liable  fV^r   exceeding  authority...  2213 

49  Rights  of  agents  who  exceed  HUthority...  2211 

50  Agent  not  bound  for  act  of  »ub-agerit....  Tll'.i 

PjUNCll'AI-  AND  St'RKTY, 

1  Contract  of  Kurety.ship  defined 21  JS 

2  Siiret,y  differs  from  guaranty,  how 2MS 

3  Obligation  of  surety "2)  VJ 

4  Surety's  contract  is  one  of  law 2150 

5  Surety's  liainlity  cannot  be  extended 215<j 

0  Form  of  contract  immaterial 2151 

7  Accommodation  indorser,  is  surety 2151 

8  Rights  of  surely  against  principal 

21G0  to  2170 

9  Rights  between  creditors  and  sureties.... 

2152  to  2150 

10  Rights  of  sureties  among  themselves... 

21 73  to  2175 

11  Rights  of  sureties  as  to  third  persons.... 

2170,  2177 

Principals  and  Accessories. 

1  Law  as  to 4305  to  4311 

Principal  Keeper  of  Penitentiary. 

1  Salary  of 1042 

Printer,  State. 

1  Law  relating  to 1017  to  1040 

Priority. 

1  Of  debts  against  decedents 2533 

Prisoners. 

1  Of  United  States  shall  be  kept  by  jailors    359 

2  Custody  and  care  of 301 

3  Prescription  does  not  run  against 2686 

4  Not  affected  by  statute  of  limitations 

2926,  2927 

5  Refusing  to  receive,  how  punished 4486 

6  May  make  statements  in  felonies. 4037 

7  Silence  of,  is  not  guilty 438 

8  Abuse  of,  prohibited 5008 

Private  Sales. 

1  By  administrators  condemned 2566 

2  Essentials  of 2629 

3  Sales  by  auction 2>i30 

4  To  defraud  creditors,  void  when 2031 

6  Void  as  to  purchasers,  when 2632 

6  Fraud  voids 2633 

7  Duress  vitiates 2633 

8  Fraud  defined 2034 

9  Concealment  is  fraud  wdien 2'''35 

10  Mistake  of  law  annuls  when 2036 

11  Mistake  of  fact  may  vitiate 2036 

12  Duress  defined 2''37 

13  Bare  contingency  not  subject  of 2038 

14  Possibility  cannot  be  sold 2038 

15  Of  goods  to  be  delivered  in  future,  void  20eS 
10  Seller  conveys  his  own  title  only 2639 

17  Of  neootiable   paper,    etc.,    gives  good 

title 2539 

18  I^fay  be  entire  or  divisible 2041 

19  Intention  of  parties  governs 2041 

20  Effect  of  fiiilure  in  such  case 2641 

21  Of  land,  deficiency  how  apportioned  ....  2642 

22  "  More  or  less,"  meaning  of 2642 

23  Vendee  losing  land,  rights  of. 2043 

24  Delivery  essential  to.. .T 2044 

25  Goods  at  risk  of  seller,  when 2044 

26  Of  iioods  to  be  manufactured 2045 

27  Risk  in  such  case 2645 
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28  ValiiaMe  con.^iilefation  essential  to 

'29  Inadequacy  of  price,  efVoct  of.  in ... 

"0   Itoim  fiiU'  ptiroliaser  protectoii 

01  Purchase  price,  due  when 

02  Stv^ppa^e  in  transitu,  ridit  oC 

33  Assignee   of    bill    of    hiding    protected 

when '. A. 

34  Buyer  must  be  cautious  wrlien 

3-5  Seller,  in  all  cases,  warrants  what 

3(»  h'tfect  o(  breacii  of  Avarranty 

37  ^^  arranty.  how  construed 

38  Latent  defects  must  be  disclosed 

Sy  Patent    delects  when  covered    by   war- 
ranty  

40  Barter  and  exchange,  law  of 

Pi; IV ATE  Ways. 

1  Rv  whoiu  granted 720, 

2  Width  of 

3  Petition  for 

4  Notice  of  application  for 

6  Laid  out  by  commissioners 

6  Report  of  commissioners 

7  Appeal  from  report  of  commissioners... 

8  Damage  to  land  owner,  how  assessed — 

724, 

9  Applicants  may  decline  to  open 

10  Costs  of.  by  whom  paid 

11  Kstaldished  by  agreemetit 726, 

12  Shall  be  entered  in  road  book 

13  How  worked 

14  Over  wild  lands,  damages  for 

15  t^y  prescription  781,  732, 

l<i  Special,  law  concerning 733  to 

17  Obstructions  of,  how  removed. .738,  739, 

18  May  be  made  public  roads 

19  Plight  of,  arises,  how 

Pill  VAT  E  Writings. 

1   Law  as  to  proof  of 3831  to 

Pk  IVIES. 

1  Admissions  of  received  Avhen 

Puivn.EGKS  OF  AVlTNESSES. 

1   Law  as  to 3854, 

PiaviLEGED  Communications. 

1  Law  concerning 2980, 

PnoHAiJi.E  Caise. 

1  Want  of,  exists  when 

2  Evidence  before  grand  jury,  admissible.. 
Probate. 

1  Of  wills,  jurisdiction  over 331,  2421, 

2  Of  mortgages  for  record 

3  Of  wills  in  common  form 2423,  2425, 

•4  Of  wills  in  solemn  form 2424,  2427, 

0  Power  of  executor,  before 

fj  Of  nuncupative  wills 2480, 

7  Of  deeds 2707, 

Proceedings  in  Courts  of  Ordinary. 

1  Sessions  and  adjournments  of.. ..41 11  to 

2  Practice  in 4114  to 

3  For  county  purposes 4123  to 

Pi:orESS. 

1  How  finished  in  new  counties 

2  How  issued  and  executed  in   revv  coun- 

ties  

3  Amendment  of 20*;, 

4  In  county  court,  in   criminal  cases,  how 

directed 

5  In  county  court,  who  may  serve 

6  Against  counties,  how  served 

7  C(»roner8  execute,  when 

8  Militiamen  exempt  frc^m,  when 

'.)   Must  issue  against  sureties,  as  such 


2016 
2647 
2t;40 
2648 
2649 

2650 
2651 
2651 
2652 
2653 
2654 

2655 
2656 

5012 
721 
722 
723 
723 
723 
723 

736 
725 
725 
728 
727 
729 
730 
737 
735 
740 
741 
2235 

3840 

3788 

3870 

2981 

2983 
2984 

2422 
1961 
2426 

2428 
2438 
2481 
2708 

4113 
4122 
4129 

30 

32 
3490 

310 
290 
492 
588 
1171 
2159 


10  Sales  under,  title  by 2619  to 

11  Clerk  shall  annex,  to  petition 

12  Appearance  and  pleading  waive 

13  Not  atlected  by  death  of  judge.  

14  Waiver  of  in  writinij 

15  How  served  on  corporations 3369, 

10  Service  of,  on  companies 3369  to 

17  How  served  on  insurance  companies 

18  Service  of,  on  express  companies 

19  Service  of,  on  banks 

20  Irregular,  does  not  excuse  officer 

21  Void,  excuses  escape 

22  Obstructing,  punishment  for 

23  Entry  of  service  of  traversable 

Processioning. 

1  Appointment  of  processioners 

2  How  done..... 

3  Notice  of 

4  Surveyor's  duty  in 

5  H,ules  governing  as  to  disputed  lines 

6  Gf^neral  reputation,  when  evidence 

7  Adverse  possession,  respected  in. 

8  Protest  against  line  of  processioners 

9  Appeals  to  superior  court 

10  Verdict  and  judgment  to  be  moulded 

11  Fees  of  processioners,  etc.,  by  whom  paid 

12  Costs  shall  bide  issue  in  case  of  protest. 

13  Return  of  processioners 

14  Land  cut  by  streams,  how  marked . 

Puochein  Ami, 

1  Homestead  applied  for  by,  when 

Proclamation  of  Abuse. 

1  For  not  duelling,  how  punished 

2  Printer  a  witness 

3  Printer  res{)onsible,  when 

Produce — Agricultural. 

1  Sale  of,  not  taxable  by  cities 

2  Statistics  of,  how  obtained 114,  920, 

Production  of  Books  and  Papers. 

1  When  and  how  compelled 3508  to 

Prohirition. 

1  Judges  of  superior  court  may  grant 

2  Office  of,  and  law  concerning 

3  Enforced  by  attachment... 

Promises. 

1  By  surety  in  ignorance,  not  binding 

2  That  must  be   iw  writing,  to  bind 

3  Exceptions  and  qualifications 

Promissory  Notes. 

1  Rights  of  pawnee  of 

2  Definition  of 

3  Are  joint,  or  joint  and  several 

4  Payable  in  specifics 

5  Rights  of  holder  in  such  case 

6  Negotiable,  when  and  how 

7  Maker  may  restrain   negotiability  of 

8  Indorser  of,  may  limit  his  liability 

9  Implied  warranty  of  transferrer  of. 

10  T^rotest  of,  and  notice  to   indorser 

11  Not  payable  in  bank,  need  no  protest.... 

12  When  due,  with  reference  to  holidays... 

13  Holidays  specified 

14  Plights  and  protection  o^  bona  fide  holder 

15  What  is  notice  to  holder  of 2786, 

16  Good  faith  of  holder  presumed 

17  Rights  of  h(jlder  of,  as  collaterals 

18  Title  of  holder  inquired  into,  when 

19  Payable  on  demand,  due  when 

20  When  due,  if  no  time  be  fixed 

21  Indorsement  of,  needs  no  proof,  when... 

22  Payment  in,  effectual  when 


2628 
3334 
3335 
3336 
3337 
3370 
3371 
3409 
3411 
3414 
3478 
3478 
4476 
3340 

2384 
2385 
2385 
2386 
2387 
2388 
2389 
2390 
2390 
2390 
2391 
2391 
2392 
2393 

2022 

4520 
4522 
4522 

1605 
934 

3518 

247 
3209 
4218 

2158 
1950 
1951 

2139 

2774 
2774 
2774 
2774 
2775 
2775 
2777 
2778 
2781 
2781 
1783 
2783 
2785 
2790 
2787 
2788 
2789 
2791 
2791 
2855 
2867 


INDEX. 


1029 


28   Ijiniituiioii  of  Hiiits  on 2017 

2t   ('fcdit  on  is  new  j)roruis(!,  when 2'»;'>5 

25  •Iu(l;j^rnc;rit,s  do  not  hin(J  J}582 

PllOI'KllTY. 

1  Includes  renl  and  poraonul r> 

2  Governor  may  buy  in  certain  cases 04 

8  (lovernor  muy  rent,  or  soil,  wIkui fiO 

4  1'itle  to,  rnadci  to   (jovcrnor,  wlien 05 

5  Wliat  exempt  from   taxation 708 

6  'J^vxahle 700 

7  What  exempt  from  sale  for  tax H05 

8  Fi.  fa.  attain  St  for  taxes 807 

9  Owned  by  the  State 000  to    902 

10  Of  militiamen,  exempt  from  sale ]171 

n  Realty,  law  as  to 2218  to  2280 

12  Personalty,  law  concerning 2287  to  2244 

13  Destruction  of,  f(jr  public  good 2220 

14  In  wild  animals,  how  acquired 2240 

15  Interfereuce   with    enjoyment   of,    gives 

action 8018 

IG  Protection  to,  duty  of  government 4098 

17  Taken  only  by  law 4005 

PK,OPi^:iiTY  ExJiIMPT  FROM  SaLE. 

1  For  taxes 805 

2  For  debt,  specified 2040 

3  Exemption  of,  how  obtained 2041 

4  Land  exempt,  bow  laid  off 2042 

6  Olijections  to  survey,  how  tried 2048 

6  Town  property,  how   exempted 2044 

7  Sold  subject  to  exemption,  when  2045 

8  How  sold  by  the  debtor  and  wife 2047 

9  How  vested 2048 

10  lusolvent  estates,  allowed  when 2049 

Prosecutors. 

1  Name  on  indictment 4630 

2  Liable  for  cost,  when 164G,  4630 

3  Not  entitled  to  fees  as  witnesses 3851 

PKOTECTION. 

1  Duty  of  government 4993 

Protkst  and  Notice. 

i  When  necessary,  to  change  indorser 2781 

2  Holidays  to  be  respected  in 2783 

3  Days  of  grace  not  allowed  on  sight  paper  2784 
Public  Agents. 

1  Book  containing  copies  of  bonds  of. 77 

2  Not  personally  bound  on  contracts 2212 

Public  Arms  and  Arsenals. 

1  Keeper  of,  how  appointed 73,  1188 

2  Secretary  of  State  has  charge  of..  1124 

3  ]jaw  concerning  1180  to  1191 

Public  Buildings. 

1  Owned  by  the  State .,  ^ 960 

2  In  which  State  has  interest 961 

Public  Debt. 

1  Book  of  shall  be  kept 77 

2  Bonds  of  State,  how  authenticated 944 

5  Denomination  of. 945 

4  Coupons  of  State  bonds,  how  signed  and 

paid 946 

6  Coupons,  how  paid  when  unsigned 947 

6  Where  payable 948 

7  Exchange  of  bonds 949 

8  Bonds  of  State,  how  reissued 950 

9  Lost  bonds,  how  supplied 951 

10  New  bonds,  how  obtained 952  to  954 

11  Paid  bonds,  how  kept 955 

12  Appropriations  for  bonded  debt 956,  957 

13  Governor  may  apply  surplus  funds  to  ...  958 

14  Bonds   redeemed    before   due,   how   re- 

ported       959 


Pi'iJt.rc  Dfkkvsk. 

1    Laws  providing  for lOoO  to  1191 

Vviv.ic  Dor-UMKVTH, 

1  Law  as  to  proof  of ZHl'j  lo  Zf^ZO 

2  Stealing  of,  how  puni.shed 4471 

Public   Kdltatiov. 

1    Law  concerning 1242  lo  PJT-j 

Pi'BLIC    ImI'I'.OVKMKNT. 

1    Restrieiions  on  legislature  as  to 50<J7 

PiiiiK;    JnI)Kck\(V. 
1    IJow  [)uriished 4'/30 

Public  Monk  v. 

1    Holders  of,  ineligible  to  office f>V2'«> 

PcJBi.ic  Printer. 

1  By  whom  and  when  elected 1017,  }Z?/i 

2  His  term  of  office 1017 

8   Bond  of 1018 

4  Additional  bond  may  be  rerpiir».'d  of 1010 

5  Vacancy  in  office  of,  how  tilled 1020 

0  Damages  on  breach  of  bond  of 1021 

7  And    his    sureties    shall    be    citizen.s    of 

(n'orgia 1022 

8  Printing  during  session  of  legi.olature 1023 

9  Wliat  default  will  vacate  office  of 1m24 

10  Duties  of  begin,  when 102-3 

U   What  he  is  to  print 1020 

12  Manner  and  form  of  printing 1027 

13  Laws  and  journals,  how  printed. ...  1028,  1029 

14  Laws  and  journals,  how  furnished  to 1030 

15  Number  of  laws  and  journals  printed 

1031,  1082 

16  Shall  deliver  printing  to  librarian 10.83 

17  Compensation  of. 1084 

18  Forfeiture  of,  for  delay 1085 

19  Bond  of  appointed  printer 1036 

20  Quanti(7n  meruit  to,  when  removed 1087 

21  Representative  may  complete  work  of...  1088 

22  Preferred  as  to  other  printing,  when U'lO 

Public  Printing. 

1  Law  regulating 1017  to  1<'40 

Public  PROPEivrr. 

1  Governor  shall  protect " 02 

2  Exempt  from  taxation 798 

3  Buildings  owned  by  State..  960 

4  Buildings  partly  owned  by  State 961 

5  Lands  owned  by  State 962 

6  Stocks,  library,  etc  ,  owned  bv  State 

..'....1013  to  1016 
Public  Records. 

1  Secretary  of  State  shall  keep 85 

Public  Revenue. 

1  From  taxation 709  to    825 

2  From  sources  other  than  taxes 941  to    948 

Public   Roads. 

1  Jurisdiction  of  Ordinary  over 387 

2  Ljaw  concerning    597  to    652 

Public  Schools. 

1  Law  relating  to 1242  to  1275 

Punishment. 

1  For  minor  offenses 4705 

2  Cruel  or  unusual,  prohibited o0>8 

3  By  whipping  prohibited 5uI4 

Purchase  Money. 

1  In  sales,  when  due 2648 

2  Attachments  for....' 3292  to  o2v»6 

3  Sale  of  land  for,  by  sheriff 3654 

Purchaser. 

1  Governor  may  become,  when 64 

2  From  partner,  gers  no  title,  when 1913 

3  Of  mortgaged  property,  shall  give  bond. 

when 196S 


1030 


IXDEX. 


4  Not  aftVcted  by  laborer's  lions,  when 1976 

5  Protected  against  surety,  when 2172 

♦>  Of  lite  estate  to  give  bond,  when '2'2C>'2 

7  From  trustee,  rights  of 2320 

8  At  judicial  sale,  must  look  out 2()22 

1<  lie  may  enforce  whiir  covenants 2(.>2o 

10  At  judicial  sale,  shall  have  possession...  2024 

11  He  need  not  see  fund  approitriated 2628 

12  His  title  not  aflected  by  irregularities....  2(>28 
18  Voluntary  deeds  void  as  to,  whcni 2032 

14  Of  fraudulent  title,  protected,  when 2H40 

15  l\ight  of  stoppage,  does  notaffect,  when  2050 

16  Jioita ji'Jc.  saved  inequity 3092 

17  At  sheritT's  sale,  liability  of 3t)55,  3G5G 

18  Decisions  as  to  6()/j«^/7(/e 3092,  note. 

QlAKANTINE 

1  Law  providing  for 1376  to  1393 

2  Violation  of,  punished 4559 

Ql'antum  Mkkiit. 

1  To  remove  State  printer 1037 

Qt'ANTVM  OK  Damages. 

1  In  suits  on  official  bonds 108 

2  For  breach  of  warranty 2948 

3  For  breach  of  bond  for  titles 2949 

4  For  malicious  prosecution 2986 

5  Law  as  to  generally 2939  to  2950 

QriA  Timet. 

1  Judge  of  superior  court  may  grant  bills.     247 

2  Proceedings,  sustained  for  what 3232 

Quo  Warranto. 

1  Judges  of  superior  court  may  grant 247 

2  Issues  for  what  purpose 3203 

3  ^!ay  be  heard  in  vacation,  when  3204 

4  Issues  of  fact,  how  and  when  tried 3205 

5  Proceedings  in  cases  of 3206 

6  Practice  in  cases  of 3207 

7  Other  provisions  applied  to 3208 

8  Judgment  in,  disposes  of  l)Ooks,  etc 3209 

9  Judgment  in,  how  enforced 3209 

10  Judgment,  how  excepted  to  and  heard... 

3207,  3213,  3214 

Rack  Track  (Public.) 

1  Tax  on  809 

Railroad  Bridges. 

1  Arson  of,  how  punished 4383 

2  Punisliment  for  injuring  4438 

Railroa  D  Com  pan  i  es  . 

1  May  cross  each  other's  roads 705 

2  Railroad  crossings,  law  touching.  ...705  to  719 

3  Tax  on,  how  assessed 815,  818 

4  Of  other  States,  how  taxed  here 819 

5  Tax  returns  of,  to  wliom  made 826 

G  Laws  of  lialjility,  apply  to  Western   and 

Atlantic  railroad 966 

7  Are  common  carriers,  and  so  liable 2083 

8  Liable  to  employees,  as  to  passengers...  2083 

9  May  reject  or  eject  passengers,  when 2082 

10  Responsibility  of,  for  b^iggage 2071,  2081 

11  Freight  lists,  how  made  out  by 2078 

12  Fraiid  as  to  value  of  goods,  relieves 2080 

13  Lien  of,  for  freight 2077 

14  Stoppage  m  Iransitu,  releases 2075 

15  Shall  give  checks  for  baggage 2072 

16  Diligence  required  of > 2067 

17  Shall  receive  goods  and  passengers,  when  20(i9 

18  Damages  for  right  of  way,  award  of 3032 

19  Liability  of,  for  injuries  by  trains...3033,  3368 

20  Ctmsent  to  injury,  excuses 3034 

21  Negligenceof  injured  party,  effect  of 3<-^34 

22  Sahll  accommodate  races  alike 3035 

23  Liability  for  injury  to  emjdoyees 3336 


24  Shall  keep  record  of  stock  killed 3037 

25  Weekly  reports  of  marks  and  brands 3038 

26  Lists  to  be  posted  in  station  oHice 3039 

27  Overseer's  liability  for  default 3040 

28  Company  liable,  when 3041 

29  Liability  of,  declared  and  defined 3042 

30  Notice  to,  by  owner  of  stock 8043 

31  Form  of  such  notice 3044 

32  Trial,  judgment  and  execution 3045 

33  Appeal  from  the  judgment 3046 

34  Levy  advertisement  and  sale 3047 

35  Proceeds  of  sale,  how  disposed  of 3048 

36  Tender  of  damages  and  its  effect 3049 

37  Suits  by  partner  or  joint  owner 3050 

38  Venue  of  suits  against 3406 

39  Venue  of  suits  against  lessees  of 3407 

40  Penalt}'^  for  overcharging  by 4603 

41  Refusing  to  give  receipt  punished 4604 

Railroad  Crossings. 

1  Railroads  may  cross  each  other 705 

2  How  kept  in  order 706,  713  to    717 

3  Include,  what 707 

4  Blow  posts  to  be  erected  near 708 

5  Precautions  to  be  observed  at 708 

0  Penalty  for  not  erecting  blow  posts 709 

7  Penalty  for  not  blowing  whistle,  etc 710 

8  0;«/..sMn  case  of  injury  at 711 

9  Venue  of  suits  for  injuries  at 712 

Railroads. 

1  Hands  on,  exempt  from  road  duty,  when    636 

2  White  persons  in  charge  of,    free   from 

road  duty 659 

3  May  cross  each  other,  how 705 

4  Tax  on,  how  assessed 815,     818 

5  Of  other  States,  how  taxed  here 819 

6  Tax  returns  of,  made  to  comptroller 826 

7  Western  and  Atlantic  Railroad,"  law  con- 

cerning  963  to  1012 

8  Employees  of.  free  from  military  duty...  1060 

9  Liens  on,  in  favor  of  contractors,  etc....  1979 

10  Liens  on,  how  created  and  declared 1980 

11  Liens  on,  how  enforced 1990 

12  Connecting,  how  liable 2084 

13  Liable  as  carriers,  law  as  to 2066  to  2083 

14  Telegraph  companies  may   use  right  of 

way  of 3022 

15  Such  use  regulated 3023 

16  Compensation  for  such  use,  how  asses- 

sed   3024 

17  Damages  against,  for  right  of  way 3032 

18  Liability  for  injuries  by  trains 3033,  3368 

19  Consent  or  negligence  of  injured  party, 

effect  of 3034 

20  Shall  accommodate  all  alike 3035 

21  Liability  to  emjiloyees 3036 

22  Duty  and  liability  as  to  live  stock 

3037  to  3050 

23  Interference  with,  how  punished. ..4437,  4438 

24  Overcharges  by,  how  punished 4603 

25  Restrictions  on  legislature  as  to 5067 

Rails. 

1  Taking,  punished,  when 4440 

Rank  and  Priority  of  Debts. 

1  Against  decedents 2533 

Rank  of  iiiENS. 

1   Law  fixing ,.1973  to  1989,  1995 

Rate. 

1  Definition  of 4349 

2  Punishment  for 4350 

3  Assault  with  intent  to 4351 

4  llow  punished « 4351 
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Ratification. 

1  Of  Hgent's  acts,  reluteH  buck 21()2 

2  M;iy  b(;  oxpress  or  implied 2I')2 

3  Irrevocable 2102 

4  Cjuiiiot  be   pniiial 2]Ui 

5  Oi'lort,  niiikcH  ralifier  liable 2'.i(;:} 

G  Of  transfer  of  jiid^iiieiit  by  attorney .'5598 

7  Of  contracts,  decisions  as  to. ..page  47'j,  note. 

Kkalty  and  Kkal  Estate. 

1  Includes  what 2218 

2  Fixtures  defined 2219 

3  Things  detached  from,  become   person- 

alty   2220 

4  '^Fenure  of  in  Georgia 2221 

5  Held  without  service 2221 

6  Limited  only  by  eminent  domain 2221 

7  Eminent  domain  defined ,2222 

8  Eminent  domain,  how  exercised 2224 

0  Such  right,  when  exercised 222.3 

10  Owner  must  be  compensated 222o 

11  Destruction  of  property  for  public  good.  222fi 

12  Property  in  running  water 2227 

13  Right  of  owner  of,  to  streams 2228,  22.30 

14  Navigable  streams  defined 2229 

15  Right  of  adjacent  land  owner 2230 

16  Land  owners  may  make  ditches 2232 

17  May  make  embankments 2232 

18  Bridge  and  ferry  rights 2233 

19  Franchise  exclusive,  when 2234 

20  Private  ways  arise,  how 2235 

21  Charges  on  land 2236 

22  Law  of  estates  applies  to 2245 

23  Descends  directly  to  heirs 2246,  2483 

24  Right  of  representative  to 2246,  2486 

25  Heirs  may  sue  for,  when 2246,  2485 

26  Title  to  by  prescription 2678  to  2689 

27  Who  may  recover 3014 

28  Owner  may  sue  for  trespass  on 3016 

29  Possessor  of,  may  sue,  when 3015 

30  Disputed  possession,  how  settled 3017 

31  Owner  may  sue  for  diverting  streams 3018 

32  Underground  streams 3019 

33  Rights  of  owner  above  and  below  surface  3020 

34  Suit  for  disturbing  right  of  way 3021 

35  Disturbing  right  of  common,  suit  for 3021 

36  Suit  for  slander  of  title  to 3025 

37  Partition  of 3996  to  4007 

Rkasonable  Doubts. 

1  Law  of. 3749 

Rebelt,ion. 

1  Military  called  out  to  suppress 1162 

Receiving  Stolen  Goods. 

1  Punishment  for 4488,4489 

2  From  negroes,  how  punished 4512 

Receipts. 

1  To  administrators,  how  attested 2604 

2  Registry  of  final 2604 

3  May  be  explained 3807 

Receiver. 

.1  Appointed  at  law,  when 274 

2  Is  an  officer  of  conrt 274 

3  May  invest  funds  by  order  of  court 275 

4  Duty  and  liability  of....'. 276 

6  May  be  required  to  give  bond 277 

6  Returns  of,  where  made 278 

7  Of  banks,  duty  of 1487  to  1490 

8  Compensation  of  bank  receiver 1488 

9  Appointment  and  duty  of,  in  homestead 

cases 2033  to  2036 

10  In  equity,  appointed,  when 3098,  3149 

11  Must  account  to  the  court 3150 


12  Appointment    of,   exceptiotiN    to,    hoir 

heard Z2]f> 

]'■'}  Ex(;rnpt  from  garniHliinent .'i-Wi 

R,KCKivEK  OF  Tax  PiKtchnh. 

1  Shall  be  furni.^hed  with   majjH 872 

2  ProfMjcdings  agaitiMt  dfilitifjiifciit,..,002  Uf    'J\ii 

3  I<]l(;ction,  duty,  and  liability  of 017  to    02ft 

4  (JompeiiiJalion  of 02^;,    UW 

5  Law  governing  election  of 1297,  1310,  1m22 

R,K(;ogmza\(;es. 

1  How  forfeited 47frj 

2  tScire  facias  and  judgment  on 470'> 

Re(;oiid. 

1  Of  sales  to  be  kept  by  ftheriff 301 

2  Of  marriage  contracts,  law  of 1778,  1779 

3  Of  mortgages,  law  as  to lO.OO  to  1000 

4  Of  deeds,  law  regulating 270.J  lo  2712 

5  Contracts  of ^ 2716 

6  Destroyed,  how  proved 3818,3821 

Records. 

1  Amendment  of 200,  .3400,  3-000 

2  Removal  of 207 

3  Falsification  of,  how  punished 1171 

Recoupment. 

1  Definition  of 2000 

2  Differs  from  set-off,  how 2010 

3  Lies  for  over   payments  when 2911 

4  Pleadable  in  what  cases 2012 

5  Decisions  on  act  to  extend Appendix  V. 

Re-entry. 

1  Landlord's  right  of 2285 

Reformatton  of  Contracts. 

1  Decreed  in  equity,  when 3114,  3123,  3124 

Refunding  Bonds. 

1  Administrator's     may     demand,     when 

2587,  2605 

Refusing  to  Receive  Convicts. 

1  How  punished 4487 

Refusing  to  Receive  Prisoner. 

1  Punishment  for 44S6 

RE(}1STRAT10N. 

1  Of  roads  and  road  districts 60-^ 

2  Of  marriage  settlements 1778,  1770 

3  Of  mortgages,  law  as  to 1955  to  1960 

4  Of  deeds,  law  regulating 2705  to  2718 

5  How  proved 3819 

Regrating. 

1  Hov/  punished 4591 

Reinstatement  of  Actions. 

1  Decisions  relating  to page  595,  note 

Relationship. 

1  How  proved 3772 

Rei  ease. 

1  Of  surety,  effect  of 21-52 

2  Is  a  good  defense 28.59 

3  Covenant  never  to  sue  is  a 28'U 

4  By  operation  of  law,  occurs  when 2862 

5  Intermarriage  is  a  release,  when 2863 

Relief. 

1  Decisions  ou Appendix  V. 

Religious. 

1  "What  is  not  religious 3159 

Religious  Belief. 

1  Freedom  of,  guaranteed 499S 

Religious  Test. 

1  None  required 499S 

Religious  Worship. 

1  Penalty  for   disturbing 4574 

Remainder. 

1  Estates  in,  law  governing 2203  to  2272 

2  In  personalty,  who  sues  for  injury  to 3031 
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1   Hights  of  heirs  of '2'20G 

"2  ye  exeat  in   favor  of 2'2iM 

8  Bond  of  purchaser  of  life  estate '22{V2 

4  May  sue  for  trespass,  when oOol 

Hknikhy. 

1  May  be  cliaTii::ed C 

2  Of  laud  owners,  damaged  by  road. .637  to    018 

3  For  every  right 2213 

Rkmitter. 

1   From  supreme  court 4285 

Kemotk  Damagks. 

1  Allowed,  when 2044 

2  Law  as  to 3072  to  3074 

Remote  Limitations. 

1   How  construed 2251 

Removal  of  Jidicial  Officers. 

1   How  atlected 5111,  5112 

REvmiNG  Lax  DM  auks. 

1  Punishment  for 460G 

Rent. 

1  Distress  for,  lies  when 2285 

2  Double,  recovered  when 2285 

3  Lieu  of  landlord  for 2286 

4  In  kind,  free  from  levy,  when 2289 

5  Bears  interest 2288 

6  Judgment  for,  go  at  first  term 2288 

7  Casualties  do  not  abate 2293 

8  Failure  to  pay,  ousts  tenant 4077 

9  Distress  warrant  for 4082 

10  Replevy  of  property 4083 

11  Claims  to  the  property 4084 

12  Tenant  pays  double,  when 4081 

Renting. 

1  By  guardians,  how   done 1829 

IkEMXCIATIOX. 

1  Of  executor,  how  effected 2435 

2  Of  executor  is  final 2436 

Replications. 

1  Abolished 4199 

Replevy. 
1  Of  property  in  cases  of  attachment.. 3319,  3320 
li  Of  property  in  cases  of  bail 3420 

3  In  cases  of  claims 3424 

Reporter  of  Supreme  Court. 

1  How  appointed 218 

2  Official  term  and  oath  of 226 

3  May  ajjpoint  an  assistant 227 

4  Duties  of,  specified 228 

5  'J'reasurer  may  advance  to 229 

('>  Shall  not  report  argument  of  counsel....  230 

7  Failure  to  jiublish  reports,  penally  for...  231 

X  Shall  have  copyright  of  reports 232 

9  Salary  of. 1646 

Reports  o.'  Supreme  Court. 

1  Published  by  reporter 228 

2  Number  and  price  of,  furnished  to  State.  228 

3  Shall  not  contain  argument  of  counsel...  230 

4  Copyright  of,  Ixdongs  to  reporter 232 

5  Faibire  to  publisfi,  forfeiture  for 231 

Representatives. 

1  How  apportioned  to  the  counties 38,  5046 

2  Official  term  of 1294,  5038 

3  Eligibility  of. 5040 

4  Retnoval  vacates,  office  of. 5041 

5  Qualifications  of. 5048 

(J  Oath  of 5061 

Repi;blication. 

1  Of  wills,  how  efFocted 2478 

Repudiation'  of  Contracts. 

1  Decisions  as  to p^o<^  ^^^j  "^^.e 


Rescission  of  Contracts. 

1  By  consent,  is  a  complete  defense 2859 

2  May  be  claimed,  when 2860 

Rescue. 

1  Defined 4478 

2  Punishment  for 4479,  4480 

3  Attempt  at,  how  punished 4481 

Hesioenc^e. 

1  Of  Governor 79 

2  Of  Secretary  of  State 82 

3  Of  State  Treasurer 91 

4  Of  Comptroller  General 100 

5  Of  ollieers  generaily 182 

Residuum  of  Estates. 

1  How  held   by  executors 2445 

2  Debts  paid  out  of,  when 2467 

Resignation. 

1  Of  officers,  to  whom  reported 137 

2  Of  Governor,  how  reported ,.     136 

3  Of  guardians,  how  effected. 1848 

4  Of  administrator's  how  made 2610 

5  Rights  of  minors  in  such  case 2610 

Res  Gkst/e. 

1  Sayings  of  agent  admissible,  when  part 

of 2206 

2  What  admissible  as 3773 

Resulting  Trusts. 

1  Defined 2312 

Retailer  of  Liquors. 

1  His  rights,  duties  and  liabilities..  1419  to  1424 
Retailing  Without  License. 

1  Forfeiture  to  county  for 531 

2  Punishment  for  4565 

Retail  License. 

1  County  charge  for 529 

2  How  obtained 1419 

3  Oath  of  retailer '. 1419 

4  Oath  of  venders  of  less  than  gallon 1420 

5  Sale  under,  confined  to  one  place 1421 

6  Corporate  towns  grant,  when 1422 

Retraxit  of  Suits. 

1  How  effected,  and  effect  of 3445,  3446 

RETRosPE(n"ivE  Laws. 

1  Forbidden,  as  a  general  rule 6 

Returns. 

1  Guardian  failing  to  make,  loses  commis- 

sions   1827 

2  Of  guardians,  how  and  when  made 1823 

3  Surety  of  guardian  may  verify,  when 1823 

4  Representative  of  guardian  may  make...  1823 

5  Trustees  shall  make 2324 

6  Testator  may  dispense  with 2420 

7  Of  administrators,  law  of. 2525  to  2529 

8  Of  sales  by  administrators,  how  made...  2569 

9  Of  no  bill  twice,  is  a  bar 4708 

Revenue  of  State. 

1  From  taxation 799  to  825 

2  From  sources  other  than  taxes 941  to  943 

3  Bills  to  raise,  originate  in  house 5051 

Revenue  Laws. 

1  Comptroller  shall  suggest  improvements 

in 104 

Revenue  Stamps. 

1  Taxed  as  costs 3683 

Reversion. 

1  Estates  in,  law  governing 2263  to  2272 

2  In  personalty,  who  sues  for  injury  to 3031 

Rp:vertei)  Lands. 

1  How  to  be  disposed  of 2380  to  2383 

Review. 
1  Bill  for,  must  be  brought,  when 4220 
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RlOVOf/'ATION. 

1  Of  letters  testamentary  or  oradnilniHtra- 

lioii 381 

2  OragoMC}^  law  as  to '2]H'.', 

8  Of  wills,  how  effected '2471  to  2477 

4  Of  adtninistratioii  doo«  not  alfect  Hiiits...  2-'j]8 
Rewakds. 

1  (ilovornor  may  offer,  for  felons nH 

2  Amount  of,  limited /j8 

Rick  and  Rick  Cui/niiiK. 

1  Title  to  rice  passen  only  wlicn  paid  for..  ir)08 

2  Penalty  for  not  payinjr  for '\^)i)4 

3  Oath  of  weigher  of  rice If)'.)'.) 

4.  Penalty  for  weighing  witliout  oath IGOO 

5  Tare  on  rice I'iOl 

6  No  deduction  for  turn  of  scales 1003 

7  Water  shall  not  be  diverted 1007 

8  Drains,  how  extended Ifi07 

9  Damjiges  for  extending  drains 1007 

10  Rice  dams  to  be  opened,  when 1008 

11  Penalti'^s  against  land  owners IGOO 

12  Survey,  how  obtained 1010 

13  Proceedings  under  survey 1011 

14  Award  of  freeholders 1012 

15  Drainage  not  prohibited 1013 

10  Proceedings  in  case  of  obstruction 1014 

17  Penalty  for  stoppmg  up  dam 1615 

18  Inadequate  dams,  how  enlarged 1610 

19  Compensation  of  freeholders 1017 

Right  of  Common. 

1  Disturbing,  gives  action 3021 

Right  of  Way. 

1  How  granted  to  private  persons-. .720  to    737 

2  Private  way,  how  protected 738 

3  Interfering  with,  gives  action 3021 

4  Of  railroads,  used  by  telegraph  compa- 

nies   3022 

5  Such  use  regulated 3023 

6  Compensation  for  such  use,  how  assessed  3024 
Rights. 

1  Of  citizens 1654,  1655 

2  Of  insane  persons 1658 

3  Of  citizens  of  other  States  here 1659 

4  Exist,  to  sue  for  all  injuries 2243 

Riot. 

1  Defined  and  punished 4514 

Riparian  Rights. 

1  Law  regulating 2227  to  2233 

2  Disturbing  streams  gives  action 3018 

Risk. 

1  In  cases  of  hiring 2087,  2101 

2  Of  surety,  increase  of  discharges,  when.  2154 

3  In  sales,  before  delivery 2044,  2045 

Rivers  ard  Riparian  Rights. 

1  Law  regulating 2227  to  2233 

2  Interfering  with  streams  gives  action 3018 

Road  Districts. 

1  Howlaidout 602 

2  liegistration  of. 603 

3  Road  on  line  of,  how  worked 604 

Roads. 

1  Include  bridges 5 

2  Jurisdiction  of  Ordinary  over 337 

3  Are  public,  when 597 

4  Width  of  public  roads 598 

5  Classification  of 599 

6  Width  of  second  class 600 

7  Bridges  and  causeways,  width  of. 601 

8  Road  districts,  how  laid  out 002 

9  Apportionment  of  hands 602 

10  Roads  and  road  districts  to  be  registered  603 


n   How  laid  out  or  alter<»d fJOt 

12  A  ppli';alioti  for,  noiice  of. (V)!', 

18   Notice  U)  land  owiifjrH </¥; 

14  Are  void,  when 007 

15  DiseoMtinuunce  of,  how  efTe'.tpfl <J/)8 

10   Laid  oiif  iwarest  and   best  way ('AYJ 

17  Who  arc  Hubject  to  work  on (',]() 

18  Hands,  limv  liable  to  wr,rk 'ill 

19  Length  of  timi*  of  working (',]'2 

20  Kinployera  shall  furnish  list K]'' 

21  Ro:i(l   hands,  how  .sumrnojied 014 

22  Contents  of  summons 015 

28  Overseer  of,  his  duty 010 

24  How  worked,  when  suddenly  obstructed  017 

25  Hands  credited  with  sf>ecial  work 018 

26  Hands  H\i\>']i'.cJ,  to  fine,  when 019 

27  Hands  may  be  exchanged  for  tools 020 

28  May  be  apportioned 021 

29  Duty  of  those  to  whom  portion  is  given.  022 

30  Eff(iCt  of  rejecting  apportirjnmeiit 023 

31  Effect  of  failing  to  work  portion  laid  off.  024 

32  Objections  to  ap[)ortionment,  how  made  02o 

33  Meeting   of  commissioners   to    fine   de- 

faulters   020 

34  Notice  of  such  meeting 020 

35  Defaulters'  excuse,  how  made 020 

36  Executions  against  defaulters 027 

37  Warrants  against  defaulters 627 

38  Eines  against  defaulters,  how  disposed  of  628 

39  Constables  ruled  for  default 629 

40  Notice    of    execution    is    garnishment, 

when 029 

41  Lien  of  judgment  for  fines 680 

42  Timber  may  be  used  for *'>'M 

43  Shall  be  measured  and  posted •".82 

44  Sign-boards  shall  be  put  at  forks  of 033 

45  Overseer's  liability  for  neglect 634,  635 

46  Railroad  hands,  how  exempted 636 

47  Land    owners   aggrieved    by,    how    re- 

dressed   687 

48  Damages  assessed  by  jury 637 

49  Jurors  incompetent,  when 638 

50  Trial,  how  conducted 639 

51  Notice  of  trial 640 

52  Time  and  place  of  trial 041 

53  Objections  to  jurors 042 

54  Postponement  of  trial 643 

55  Mistrial,  and  new  proceeding 044 

56  Certiorari  and  results 045 

57  Damages,  how  paid 646 

58  Ordinary  may  revoke,  when 640 

59  Value  of  land,  how  estimated 047 

60  Prospective  damages  considered 048 

61  Overseer's  neglecting  dilty,  to  be  fined..  649 

62  Penalty  for  altering  or  obstructing ♦•50 

63  Fine  for  not  removing  obstructions. 651 

64  Neglected  streets,  how  worked 652 

65  Connnissioners  exempt  from  work  on...  657 
QQ  Who  are  exempt  from  work  on 659,  1069 

67  On  district  line,  how  worked 664 

68  Cannot  be  appropriated 719 

69  Volunteers  exempt  from  work  on 1097 

70  Females  exempt  from  work  on 1056 

ROBRERY, 

1  Definition  of 48S9 

2  By  force,  punishment  for 4390 

3  Bv  intimidation,  how  punished 4391 

Rogues  axd  Vagabonds. 

1  Who  are  and  how  punished 4561 

Rosin. 
1  Inspector  of,  how  appointed 15'>3 
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2  Inspected  before  shipment  ir>(>7 

3  Inspection  of.  how  reguhited 1570 

Kri-KS  AGAINST  OfKU'KKS. 

1  Against  constables,  where  taken -470,    477 

2  Lien  of,  when  nuuie  absolute 2001 

RVI.KS  FOU  Xkw  TuiAl.. 

1  May  be  amondod ooOa 

2  tlrounds  of 3713  to  8718 

8  When  lo  be  applied  for 8710,  8721 

4  Service  of 8721,  3728 

5  Who  may  decide 3720 

(>  Operate  as  sttpersedeas  when 3724 

RULKS  OF  Coi  KT. 

1  Are  valid  when 204 

2  How  established 3240 

3  Invalid  unless  made  according  to  law 3247 

4  Common  law  rules pages  044  to    052 

5  Rules  in  equity' pages  052,    953 

6  Rules  of  supreme  court pages  053  to  958 

Rules  to  Establish  Lost  Papers. 

1  In  superior  court 3982,  3984 

2  In  justice's  court 3990 

RuxNiNG  Freight  Trains  ox  Sunday. 

1   When  and  how  punished 4578 

Sabbath. 

1  Not  counted,  when 4 

2  Attachments  issue  on,  when 3274 

3  Keeping  open  tippling  house  on 4535 

4  Running  freight  trains  on — penalty 4578 

5  Accused  may  justify  how 4578 

6  Pursuing  business  on.  punished 4579 

7  Hunting  on,  how  punished 4580 

8  Bathing  on,  punished  when 4581 

9  Fines  for  violating,  how  disposed  of 4582 

Sabhatu  Schools, 

1   Fines  go  to  establish  when 4582 

Salaries  of  Officers. 

1  Of  treasurer's  clerk 97 

2  Of  county  judge,  when  fix  and  how  paid 

281,    316 

3  Of  state  school  commissioner 1251 

4  Of  school  commissioner's  clerk 1251 

0  Of  trustees  of  lunatic  asylum 1343 

G  Fixed  by  law,  appropriated 1639 

7  Of  the  (lovernor 1640 

8  Of  the  Attorney  General 1640 

9  Qf  the  Governor's  secretaries 1640 

10  O'f  the  Comptroller  General 1640 

11  Of  the  State  Treasurer 1640 

12  Of  the  State  Treasurer's  clerk 1640 

13  Of  the  Secretary  of  State 1640 

14  Of  the  clerk  of  Secretary  of  State 1640 

lo  Of  the  State  librarian 1640 

16  Of  trustees  of  lunatic  asylum 1642 

17  Of  officers  of  penitentiary 1642 

18  Of  military  storekee[)ers 1642 

19  Of  officers  of  lunatic  asylum 1644 

20  Of  legislative  officers 1645 

21  Of  judges  of  supreme  court 1646 

22  Of  rfj)orter  of  supreme  court 1646 

23  Of  solicitors  general 1646 

24  Of  military  storekeepers  fixed   by  Gov- 

ernor    1642 

Sales. 

1  .Sheriff  shall  keep  book  of 361 

2  To  evade  taxes,  void 813 

3  Lender  tax. yZ. /a«.,  how  made 890 

4  Exce.ss  of  tax  sales,  to  whom  paid 892 

o  Conveyances  pursuant  to  tax  sale 893 

6  Purcha:-er  at  tax  sale,  to  have  possession    894 

7  Property  exempt  from  tax  sale 895 


8  Of  iron,    tackle,    etc.,    of  Western   and 

Atlantic  Railroad 1004  to  1008 

9  Of  produce,  not  taxable  by  cities 1605 

10  By  sample  prohibited,  when 1633 

11  By  wife,    to   husband   or   trustee,    valid 

when 1785 

12  By  wife  for  husband  s  debt,  void 1783 

18  By  guardians,  how  conducted 1828,  2560 

14  Of  interest  of  partner,  forbidden 1919 

15  Of  property  to  secure  debts,  law  as  to.. 

1969  to  1971 

16  Of  homestead  by  parties,  how  done  2025 

17  Of  homestead  by  officers,  how  effected.,  2028 

18  Property  exempt  from 2040  to  2049 

19  Of  things  pawned,  by  pawnee 2140 

20  Of  pawns  under  execution 2144 

21  By  trustees  how  authorized 2327 

22  By  trustees,  how  conducted 2328,  2560 

23  By  ceHul  que  trust   when   and   how  al- 

lowed..   2337 

24  By  administrators  law  of 2554  to  2569 

25  By  executors 2560 

26  By  foreign  administrators 2617 

27  Judicial  sales,  law  concerning...  2619  to  2628 

28  Private  sales,  law  regulating 2629  to  2656, 

29  Of  negotiable  papers,  etc.,  pass  title 2639 

30  Purchase  money  in,  when  due 2648 

31  Of  land,  held  under  bond,  and  part  paid 

for 3586 

32  Of  land  out  of  officer's  county 3644 

33  Of  growing  crops  allowed  when  3642 

34  Under  execution 3646  to  3656 

35  Pending  illegality 3669 

36  Claims  postpone 3746 

37  By  constables 4172 

38  Of  offices,  how  punished  4472 

39  Of  mortgaged  property,  punished  when.  4600 

40  Fine  how  appropriated 4601 

Salt. 

1  Inspector  of,  how  appointed 1563 

Satisfaction  of  Executions. 

1  Law  relating  to 3657  to  3660 

Satisfaction  of  Liens. 

1  Law  as  to 1990  to  1993 

Satisfaction  of  Torts. 

1,   Allowed  in  what  cases 3054,  3055 

2  Agreement  for,  is  crime  when 3055 

Savannah. 

1   Laws  relating  to 4822  to  4992 

Saw  Mills. 

1  Lietis  on,  law  regulating 1985 

Scaling  Ordinance. 

1  Decisions  as  to Appendix  V. 

Schedules. 

1  In  application  for  homestead,  to  be  full.  2005 

2  Of  insolvents,  amendable 3502 

School  Books. 

1  By  whom  prescribed 1260 

2  Sectarian  and  sectional,  disallowed 1274 

3  Lien  for,  law  as  to 1978,  1991 

S(;ho()L  Commissioners. 

1  Slate  commissioner 1242,  1248  to  1252 

2  County  commissioners,  duty  and  pay  of. 

1263,  1264 

School  Fund. 

1  How  made  up  and  raised 1272 

2  How  and  when  apportioned 1269,  1271 

S(;nooL  Houses. 

1  p]xetnpt  from  fax 798 

2  County  academies,  law  of 1238  to  1241 
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S(;hool,s. 

1  'I'encliers  ami  slu(l(Mits  of,    (;X(;ini)t  fVoir) 

roful  duty 050 

2  l*iil)lic  schools,  lavv  concerning. ..1242  to  1275 
S(;ii<»oF-  Syh'I'km. 

]   Of  tli(i  State,,  law  concerning 1242  to  1275 

Sofooi-  Tkaoukkh. 

1  How  licensed 12(51 

2  License  of,  how  revoked 12G2 

3  Shall  make  full  reports 1205 

SoiRK  Fa(;ias. 

1  Against  bail,  venue  of 3417 

2  To  Make  parties,  law  concerning.. 3429  to  WW 

3  Amendable ' 3480 

4  To  renew  judgment,  venue  of 3007 

5  On  vagrant  bonds 4583 

6  Fees  and  duty  of  solicitor., 4584 

7  On  forfeited  recognizances 4703 

Seal. 

1  Includes  what 5 

2  What  contracts  are   under 2915 

3  Suits  on  contracts  under,  when  brought.  2915 
Seal  of  Comptroller  General. 

1  Description  of. 108 

Seal  of  Executive  Department. 

1  Shall  be  kept,  device  of 78 

Skal  of  Georgia. 

1  Description  of. 80 

2  Kept  by  Secretary  of  State 85,  80,  5082 

Seamen. 

1  Penalty  for  absence  of,  without  leave....  1543 

2  Proceedings  against  deserting 1544 

3  Unlawful  to  credit 1545 

4  Unlawful  to  entertain 1540 

5  May  demand  certificate  of  discharge 1547 

0  Shall  not  be    employed    without   certifi- 

•  cate 1548 

7  Penalty  for  hiring  uncertified 1549 

8  Orders  for  wages  of,  void,  when 1549 

9  Penalty  for  trying  to  abduct  or  entice....  1550 

10  Penalty  for  aiding  desertion  of. 1561 

11  Penalty  for  harboring 1552 

12  Laws  relative  to,  of  force 1553 

Searches  and  Seizures. 

1  Search  warrants  issued,  when 4757 

2  Execution  of 4758 

3  Goods  found,  how  disposed  of 4759 

4  Probable  cause  for 4700 

5  Offender  bound  over,  when 4701 

0  Allowed  when  and  how 5002 

Search  Warrants. 

1  Law  of. 4757  to  4701 

Seat  of  Government. 

1  Governor  shall  reside  at. 79 

2  Executive  office  shall  be  at 79 

3  Where  located 5141 

4  Temporary  removal  of. 5142 

Secondary  Evidence. 

1  Defined 3701 

Secretaries  of  THii:  Governor. 

1  Appointment  and  removal  of. 72,  6083 

2  Fees  of,  and  to  whom  paid 943 

3  Salary  of- 1040 

Secretary  of  the  Senate. 

1  Duty  of,  at  close  of  session 187 

2  Election  and  official  term  of 194 

3  May  appoint  assistants 198 

4  What  clerks  he  may  appoint 198 

5  Oath  of,  and  of  his  assistants 195 

6  Oath  of,  by  whom  administered 190 

7  Pay  of,  and  of  his  assistants 197 


8  Qualification  and  removal  of  his  clerks.,    VM 

0  MiiHt  file  papfjrH,  etc.,  of  .Seiint*; iiW 

10  Shall  not  he  paid  until  pap(;rM  are  filed.,    '^tl 

11  Shall  aid  in  joint  u.SHernbli«;-j ,     2'»2 

12  Shall  ind<5X  journal  and  deliver  to  pririt<;r  I'  '.f 

13  Salary  of...*. jsl5 

14  ViUiH  of. li'A'j 

Secretary  of  State. 

1  His  election  and  term  of  office 80,  IZZO 

2  His  bond,  its  condition  and  where  filed..       H] 

3  Shall  keep  his  office  in  Capitol 82 

4  Shall  resid(;  at  the  Ca[»iral -2 

5  Office  of  shall  be  operj  daily >*2 

0  Shall  furnish  copy  records ^■'. 

7  Shall  hnve  no  [jerrpiisites 84 

8  Consolidated  with  Surveyor  General 85 

9  Is  the  kee[)er  of  great  seal ^5 

10  Duties  of",  specificid ^'5 

11  Shall  furnish   election  fcjrrn.s >-5 

12  Duties  of,  as  Surveyor  General h7 

13  Shall  not  speculate  in  wild  lands ^       ^>i 

14  Shall  furnish  tax  receivers  with  maps 872 

15  Fees  of,  and  to  whom  paid 943 

10  Military  duties  of. 1121,  112t 

17  Is  chief  of  military  staff  organization 112. > 

18  Salary  of ]•;>> 

19  Salary  of  his  clerk \-'jU) 

20  Shall  furnish  lists  of  reverted  lands 23»1 

Secret  Societies. 

1  Rights  of,  and  how  incorporated. .,2346,  2347 
Seduction. 

1  Action  for,   lies  when 3009 

2  Loss  of  service  need  not  be  proved  in 300'.i 

3  Who  may  sue  for  3i>09 

4  Defined  and  punished 4371 

5  Prosecution  for,  how  stopped 4371 

Seizures. 

1  Necessary  in  levies  on  personalty 2025 

2  Fraudulent,  how  punished 4420 

Selling  Offices. 

1  How  punished 4472 

Senate  of  Georgia. 

1  President  of,  acts  as  Governor,  when 130 

2  President  of,    how  elected 1S2 

3  Official  term  of  senators 1294,  5038 

4  Eligibility  of  senators 5040 

5  Removal  vacates  office 5041 

0  Qualifications  of  senators 5<H3 

7  President  of,  how  elected 5044 

8  Has  sole  power  to  try  impeachment 5045 

9  Shall  be  under  oath  in  such  case 5o45 

10  Judgment  in  cases  of  impeachment 5045 

11  Oath  of  senators 50ol 

Senatorial  Districts. 

1  Number  of,  and  how  composed 5042 

Senators  in  Congress. 

1   When  and  how  elected 1335  to  133S 

Sentences. 

1  Several,  how  executed 4053 

2  Of  death,  executed  by  hanging 4002 

3  Executed  publicly  or  privately 40m2 

4  Place  of  execution,  how  provided 4002 

5  Execution  suspended,  when 46G6,  4067 

6  Repronounced,  when 4008 

7  In  cases  of  second  conviction 4070 

8  To  penitentiary,    how  framed 4ti97 

9  Commuted  tor  good  behavior 4098 

Separate  Estates. 

1  Wife's  property  is 1754 

2  Wife's  acquisitions  are,  when 1750,  1700 

3  AVife  is  feme  sole  as  to 1783 
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4  Wife  cnnnot  bind  for  husband 1TJ^3 

5  Wife  cannot  sell  for  husband's  dobt 1788 

6  Sale  of,  to  husband  as  trustee,  valid,  when  lT8o 

7  Adnunistrator  may  invest  in  land 2544 

SkPA  r.  AT K  M  A  I N  r  K x  A  N  r  R . 

1  or  wife,  law  as  to 173G  to  1752 

Skkvaxts. 

1  Law  relating  to 1871  to  1884 

2  In  factories,  honrs  of  labor 1885 

8  Contracts  for  excessive  labor  void 1885 

4  In  factories,  free  from  corporeal  punish- 
ment  188() 

6  May  sue  for  such  punishment 1<S8() 

6  Punishment  for  hiring  or  enticing 4500 

SfKvirK  OF  Pkockss, 

1  Against  coutities 402 

2  On  partnerships,  and  its  effect 1800 

3  Waived  by  appearance  and  plea 3885 

4  May  be  waived  in  writing 8887 

5  Law  concerning 8830  to  8844 

G  On  corporations  and  companies. .8300  to  8371 

7  On  insurance  companies 3400 

8  On  express  companies 8411 

9  On  banks 3414 

10  In  equity 4184 

11  Entry  of,  traversable 3840 

Set-off. 

1  Defined 2809 

2  What  debts  maybe 2900,2001 

3  Judgments  may  be,  against  each  other.. 

2902,  84G7 

4  Saving  in  favor  of  assignees 2002 

5  Defined 2800 

6  Whntmaybe  setoff.. 2000,  2001 

7  Judgments  may  be 2002 

8  Assijrnee  of  judgment  protected 2002 

9  Against  usee  allowed,  when 2003 

10  Against  negotiable  paper  allowed,  when.  2004 

11  Against  testator  or  intestate 2005 

12  Against  ynesne  profits 2006,  3408 

13  Not  prejudiced  by  dismissal  of  suit 2007 

14  Of  debts  not  due,  allowed  when  2008 

15  Differs  from  recoupment,  how  2010 

16  Hyw  barred  when  suit  dismissed 2033 

17  In  equity,  rule  as  to 3141 

18  Plea  of, 'its  form 3405 

10  Against  estates,  reply  to  excess 34^)6 

20  Judgment  for  excess  of 3409 

21  Limitations,  apply  to 3470 

22  In  justice's  court,  judgment  in 4106 

23  Not  affected  by  dismissal  of  bill 4100 

24  Dfr-cisions  on  act  to  extend Appendix  V. 

ShTTMxo  ov  Land. 

1  Punishable,  when 4440 

SKrJLEMKNTS. 

1  With  guardians,  how  made 1830  to  1847 

2  Ba«is  of,  with  guardians 2002,  2008 

3  With  administrators 2508  to  2008 

4  Basis  of,  with  executors 2002 

6  Basis  of,  with  trustees 2002 

6  Of  criminal  cases  allowed,  when 4700 

Sevp:haxck. 

1   Of  produce  from  land,  penalty 4018 

Shade  'J'kees. 

1  Cutting  or  felling,  how  punished 4440 

SnirriXG  Thu.sts. 

1  Exist  when 2311 

Sheriffs. 

1  Oath  of,  whore  filed 143 

2  What  sheriff  shall  attend  supreme  court.     238 

3  Administration  cast  on,  when 320 


4  Election  and  qualification  of 845 

5  Surety  for  tax  collector  ineligible 340 

6  Vacancy  in  office  of,  how  filled  847 

7  Oath  of 348 

8  Bond  of 349 

0  Bond  of,  how  examined  and  approvec^... 

850,  352 

10  Bond  of,  where  recorded 851 

11  B<md  of.  when  deputy  is  elected 353 

12  Office  of,  where  kept 354 

13  May  appoint  (h^puties 855 

14  May  appoint  jailors 350 

15  Ave  ex  ({(Jicio  jailors 850 

10  Liable  for  misconduct  of  jailor 300 

17  Duties  of,  specified 8(>1 

18  Shall  attend  courts.*. 301 

10  Duty  of  as  to  execution  of  process 301 

20  Books  and  dockets  of 301 

21  Shall  publish  sales  and  keep  papers 301 

22  Duty  as  to  prisoners 801 

28  May  administer  certain  oaths 302 

24  Books  of,  when  full,  where  deposited....     303 

25  Cannot  buy  at  his  own  sale 304 

20  Fees  and  compensation  of 805 

27  Fined  for  default 306 

28  Cannot  be  constables 470 

20  Exempt  from  military  duty 1000 

80  liaw  as  to  election  of .* 1207 

31  Time  of  electing 1819 

82  Official  term  of ..1320 

38  Ordinary  gives  notice  of  election  for 1822 

34  Successors  of,  make  titles,  when 2027 

35  May  sell  land  out  of  county,  when 3044 

80  Shall  give  notice  of  change  of  paper 3650 

37  Fees  of 3006 

38  Fees  of  sheriff  of  supreme  court 3090 

89  Liability  of ' 3048,  3049 

40  Shall  pay  twenty  per  cent.,  when. ..3050,  3951 

41  Ruled,  though  out  of  office 3952 

42  Rule  against,  in  vacation 3058 

43  Answer  to  the  rule..... 3054 

44  Traverse  of  answer 3054 

45  Ruled  without  notice,  when 3055 

40  Lien  of  rule  absolute 3056 

17  Default  of,  penalty  for  8057 

48  Rule  against,  how  served 3000 

49  Deputies,  subject  to  rule 3059 

50  May  bail  offenders,  when 4727 

51  Entry  of,  traversable 3840 

Shehiff  of  Supreme  Court. 

1  Who  is 233 

2  Court  may  appoint,  when 284 

3  Fees  of 235,  3000 

Sheriff's  Sales. 

1  Sheriff  nor  deputy  can  buy  at 364 

2  Record  of,  sheriff  shall  keep 361 

3  Purchaser  of  life  estate  at,  to  give  bond 

when , 2262 

4  Of  land,  held  under   bond,    and   partly 

paid  for 3586 

5  Time,  place,  and  manner  of 3046 

6  How  advertised 3047 

7  Of  perishable  property 3048 

8  Advertising  fee  in  advance,  when 8049 

0  Advertising  medium,  how  changed 3f')50 

10  Purchaser  at,  shall  have  possession 3051 

11  Possession  obtained  by  order,  when 3052 

12  Who  dispossessed  under 3651,  3053 

18  Of  land,  or  purchase  money — 3054 

14  Vendor  shall  file  deed 3054 

15  Purchase  money,  preferred  lien  for 3G54 
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]0   Lijil)ilit,y  of  f)Ui'cliJiM(}r  ut 8055 

17  ]^\jni)  ofuctic;!!  aguinst  him /'iOOO 

SijiN(;i,KS. 

1   InspL'cUoM  of 15(;.'{ 

SlllI'I'INO. 

1  PilotMge.  law  as  to 1501  to  15J2 

2  Seamen 1543  to  155;> 

SnooTiNO  AT  An'otiiku. 

1  How   pu?iishod 41^^70 

Snows  AND  1<]X1IIIUTI0NS. 

1  (/oniity  cliargeH  for 521* 

2  Without  liceiiwe,  how  dealt  with. 582,  687,    588 

SiGNATUllb:. 

1  Inclu(l(!S  mark 5 

2  By  initials,  used  in  suits 8200 

1  EtFect  of 3700 

SlMl'LK    JjARCKNY. 

1  Defined 4808 

2  Kinds  of,  and   how  punished 4804  to  4400 

Skinning  Cattlk. 

1  Punishment  for 4404 

Slander. 

1  Law   concerning 2077  to  2081 

2  Of  title,  gives  action 3025 

3  Jjitnitation  of  suits  for 8060 

4  Form  of  action  for 8806 

5  Such  form   sufficient 8807 

6  Innuendo  may  be  added 3308 

Slave  Debts. 

1  Constitutional  provision  as  to 5120 

Slaves. 

1   Decisions  as  to Appendix  V. 

Slavery. 

1  Prohibited 4006 

Small  Pox. 

1  Regulations  to  prevent  spread  of...  1386 

1390  to  1308 

2  Punishment  for  spreading 4558 

Social  Status. 

1  Not  subject  of  legislation 5003 

Societies. 

1  How  incorporated 2847 

2  Rights  of 2846,  2847 

Sodomy. 

1  Defined 4852 

2  How  punished 4858 

8  Attempt  to  commit — punishment 4856 

Soldiers. 

1  Maimed,  may  peddle  free  of  charge 534 

Solicitors  General. 

1  What  Governor  appoints 71 

2  Appointment  and  official  term  of.. ..372,  5100 
8  Oaih  of 873 

4  Vacancies  in  office  of,  how  filled 374 

5  Eligibility  and  qualifications  of 375 

6  Change  of  circuits  does  not  oust 876 

7  Duties  of  specified 377,  5110 

8  Must  attend  courts  and  represent  State..    877 
0  Subject  to  rule,  as  attorneys  at  law  are..    378 

10  May  be  fined  for  absence   from  court 870 

11  }^lny  enter  nolle  prosequi  on  \nd\ctments  880 

12  Penalty  for  illegal  receipts  of  costs. .880,  881 

18  Notice  to  Governor  of  proceedingagainst  882 

14  Penalty  against  for  bribery 383 

15  Fro  tern.,  appointed  when 384 

16  Pro  tern.,  fees  of 385 

17  Prosecutions  against,  how   conducted....     386 

18  Salaries  of 1646,  5113 

19  Fees  of. '.. 1646,  1640,  1650 

20  Not  allowed  fees,  when 1647 


21  Allowed  feog  on  jiidj.^f;'H  certificate 1C47 

22  Are  couriM*-!  of  ehcheaiorH 2073 

28  I>uty  and  fee  on  vagrant  bond** 4'''>4 

25  How  removed 5111 

SoVKRKIfLVTY  AM)  J  UKIHUICTION  OK  THK  StATK. 

1  Ah  to  places „      20 

2  As  to  person K 21 

Si'kaker  of  'iifK  IIou.sk  of  Ukprkhe.vtatitks. 

1  Acts  as  Gov(;rri(jr,  wheri 136 

2  How  elected 182,  6^)1?) 

8  Speaker  ;r/-o //37/1.,  election  of 182 

4  May  swear  in  siihordiriate   ofTicers 106 

Si'ecial  Ciiarok  to  Grani)  Jury. 

1  jjaw  as  to  gambling 4546 

2  Other  laws 324'J 

Special  BArijFF. 

1  County  judge  may  a[)point,  when 289 

Special  Damage. 

1  Must  be  shown  in  what  cases 2951 

2  (xives  action  for  public  nuisance 2098 

8  Defined :i070 

Spe(;ial  Jup.ies. 

1  Selected  from  grand  jury 3025 

2  How  selected 8926 

3  Oath  of 8927 

4  Same  oath  in   divorces 3928 

5  Oath  of  bailiff  of. 8929 

Special  Legislation. 

1  Shall  not  vary  general  law 5018 

Special  Pleading. 

1   Not  admissible  at  law 3346 

Specialties. 

1  Definition  of 2717 

2  Negotiable  in  what  manner 2776 

8  Limitation  of  suits  on 2915 

Spe(;ial  Verdicts. 

1  Hi  trover 3028,  3079 

2  Against  trespasers 8i>75 

8  In  equity  cases 4210 

Special  Warrants. 

1   Who  may  issue 4717 

Specific  Articles. 

1  Promissory  notes  payable  in 2774 

2  Tender  of 2875  to  2877 

Specific  Performance. 

1  Decreed  in  equity,  when 3186 

2  Of  parol  contract  for  land,  decreed  when  3187 

3  Of  contracts  for  personalty 3188 

4  In  cases  of  voluntary  agreements 3189 

5  Refused  in  case  of  inadequate  considera- 

tion  3190 

6  Parties  must  be  able  to  perform 3101 

7  Damages  in  lieu  of. 3102 

8  Decree  for,  passes  title 4209 

0  Decree  recorded  like   deed 42o9 

Specific  Taxes. 

1  Onwhatlevied 809 

Speech. 

1  Freedom  of,  guaranteed 5001 

Spirituous  Liquors. 

1  Sale  of,  ai  elections,  how  punished 4570 

2  Penalty  for  selling  near  church 4575 

Spreading  Small  Pox. 

1  Punishment  for 4558 

Squatting  on  FiAND. 

1  Squatters,  how  ejected  4072  to  4076 

2  Punishable,  when 4440 

Stai^>bing. 

1  How  punished 43->9 

2  Producing  death,  how  punished 43G9 
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Stai.moxs. 
1   May  be  gelded,  when 1437 

STAKKm>IPKKS. 

1    Kij'MHiy  of  and  pnynioiit  by *28()8 

Staff  Df.paktmknts  ov  Militia. 
1   Law  regulating lllOtolloO 

Statk  Bonds. 

1   Treasurer  shall  keep  a  book  of. .,      OB 

L'   Law  eoncerning 044  to    0^9 

8  (luardians  may  invest  in 1888 

4  Sueh  investments  not  taxed 18oo 

Statk  Hoi  se. 

1  Governor  shall  keep  his  oilioe  in 70 

2  Oflieers  of 5081 

Statk  House  Giauds. 

1  How  appointed  and  removed 72,     1:27 

2  Governor's  power  over 128 

State  L^n^AHlA^■. 

1  .Appointed  and  removable  by  Governor.       72 

2  Must  give  bond llo 

0  Slnill  preserve  State  library 117 

4  Shall  distribute  laws  and  journals 118 

b  Shall  make  and  keep  catalogue 119 

6  Shall  take  and  file  receipts  of  distribu- 

tion   120 

7  Shall  exchange  law  reports 121 

8  Office  of  subject  to  executive  supervision  122 

9  Shall  deliver  contents  of  office  to  succes- 

sor     128 

10  Fees  of,  and  to  whom  paid 043 

11  Salary  of. 1640 

State  Liukauy. 

1  Shall  be  kept  in  Capitol 116 

2  Subject  to  executive  regulation 116 

8  Librarian  shall  keep  catalogue  of 110 

4  Is  the  property  of  State 1016 

State  of  Georgia. 

1  Boundary  of. 15 

2  Ijine  between  South  Carolina  and 16 

8  Between  North  Carolina,  Tennessee  and  17 

4  Between  A habama  and 18 

5  Between  Florida  and 19 

6  Sovereignty  and  jurisdiction  of 20,  21 

7  Governor  of  must  defend  suits,  when....  22 

8  Governor  may  sue  for  dues  to 63 

9  Revenue  of,  from  taxation 709  to  825 

10  Revenue  of,  from  sources  other  than  tax 

041  to    043 

11  Property  and  buildings  owned  by 

060  to  9f;2,  1016 

12  Stocks  owned  by 3013,  1014,  1015 

13  Lien  in  favor  of.  for  taxes,  established..  1972 

14  Such  lien  binds,  how 1973 

15  Rank  and  priority  of  lien  for  taxes 1973 

16  Statutes  of  limitations  apply  to 2925 

17  Fees  of  witnesses  for,  out  of  county 3845 

18  Withholding  from,  how  punished 4425 

19  Conspiracies  to  defraud 4493  to  4496 

20  Constitution  of. 4993  to  5155 

State  Pkinter. 

1   Law  relating  to 1017  to  1040 

State  Seal. 

1  Description  of. 86 

2  Secretary  of  State  is  keeper  of. 85 

State  STorKs. 

1  Specification  of 1013,  1014,  1015 

State  Theasuker. 

1  Election  and  term  of. 89,  1339 

2  Bond  of. 90 

3  Rights  and  duties  of. 91 


4  Puties  of  specified , 92 

5  Money,  how  kept  and  paid  out  by..., 9*2 

(')  Shnll  keep  book  of  executive  warrants...      02 

7  Shall  keep  account  of  taxes 4.. 02 

8  Shnll  sul)mit  estimates 02 

9  Shall  pay  funds  according  to  appropria- 

tion        02 

10  Shall  report  to  Governor  quarterly 02 

11  Duty  ns  to  educational  fund 02 

12  Sluvil  not  use  State  funds ,.,       02 

13  May  pny  part  of  oHicers'  salaries 02 

14  Mny  pay  legislators,  when 02 

15  Shall  report  as  to  State  debt 02 

16  Shall  file  evidences  of  payments 02 

17  Shall  not  pay  appropriations,  when 02 

18  Shall  report  annually 02 

10  Governor  may  Hnj)ervise  office  of 03 

20  Duty  on  resigning  or  being  removed 94 

21  Defaulting  treasurer,  how  dealt  with 95 

22  Shall  register  State  bonds 96 

23  i\Iay  have  a  clerk 07 

24  Fees  of  certain  officers  paid  to 043 

25  Salary  of. 1640 

26  Salary  of  his  clerk 1040 

State  Theasuuy. 

1  Payments  from,  hovsr  made 76 

2  "Warrants  on,  shall  specify  fund 76 

3  Fees  of  certain  officers  to  be  paid  into...    943 
State  University. 

1  Partly  owned  by  State 960 

2  Law  relating  to 1192  to  1211 

Statistics. 

1  Military,  how  obtained , 1064 

Statute  of  Frauds. 

1  How  far  of  force  here .....1050,  1051 

Statutes. 

1  Take  effect,  when 3 

2  Construction  of,  rules  for 4 

3  Shall  not  impair  contracts 6 

4  May  retroact,  in  what  cases 6 

5  Meaning  of  words  in 5 

6  Against  constitutions,  void 5024 

7  Decisions  as  to  construction  of.  .page  3,  note. 
Statutes  of  Limitations. 

1  Administrator  may  pay  debt  barred  by..  2542 

2  Periods  fixed  by  law 2913  to  2925 

8  Suspended  in  what  cases 2926  to  2933 

4  How  affected  by  new  promise 2934  to  2938 

5  In  actions  for  tort 3058  to  3061 

6  Do  not  apply  to  trusts 3196 

7  Apply  to  set-off" 3470 

8  As     to    judgments    against    transferred 

property 8583 

9  For  bills  of  review 4220 

10  As  to  indictments 4665 

11  Provisoes  and  exceptions 4665 

12  Suspension  of,  decisions  as  to. page  504,  note. 
Statutory  Rights. 

4  Iviniitation  of  suits  for 2916 

Staves. 

1  Inspector  of,  how  appointed 1563 

2  When  merchantable 1563 

Stay  of  Fxecutions. 

1  How  effected 3661,  3662 

2  In  justice's  court 4167 

S'l'AY  IjAW. 

1  Decisions  relative  to Appendix  V. 

Stealing. 

1  Kinds  of,  and  how  punished 4393  to  4409 

2  Public  documents,  how  punished 4471 
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StKAMHOAT  CoMI'AN'IKM. 

1  lii<U>ilily  iiH  cufricrs,  law  toucliiri^'- 

yonr,  to  2()H'2 

2  l{.eriisirig  to  give  recciipt,  how  piUiisliod..  'JOO't 

StICAMIJOA'I'S. 

1  Liens  on,  wlien  and  to  wliorn  given 10H2 

2  Ilnnk  of  sncli  liens 10S2 

8  Liens  on,  Iiow  (Miforc(!(l 1901 

Steam  iMii,i„s. 

1    Liens  on,  law  as  to 1070,  1080,  1000 

Stoc;k. 

1  Duty  and  liability  of  railroads  as  to 

;]0'37  to  .3050 

Stock  Gaps. 

1  May  be  built  on  W.  and  A.  R.  R 1012 

Stocks. 

1  What  are  exempt  from  tax 708 

2  'J'ax  on,  how  assessed.... 815,    81  (> 

3  Belonging  to  State 1013,  1014,  1015 

4  How  transferred  so  as  to  relieve  stock- 

holder   1496 

5  Are  personalty,  when 2237 

6  Administrators  may  invest  in,  when 2544 

7  How  levied  on,  and  sold 2626 

8  Can  be  sold  only  by  sheriff 2626 

9  One  share  sold  at  a  time..... 2626 

10  Transfer  of,  after  levy,  void 2626 

11  Where  sold 2626 

Stolen  Goods. 

1  Punishment  for  receiving 4-J88,  4489 

Stone  Cutters. 

1  Lien  of 1972 

Stoppage  in  Transitu. 

1  Right  of,   exists  when ...2075,  2649 

2  Releases  carrier,  how  far 2074 

8  Does  not  exist  against  assignee,  when...  2650 

Strangers. 

1  Admissions  of,  received  when 3786 

Strays. 

1  Law  concerning 1427  to  1437 

Students. 

1  Of  colleges  and  schools,    exempt  from 

road  duty 659 

Streams. 

1  Right  of  land  owner  to  running 2227 

2  Unnavigal)le,   belong  to  whom 2228 

3  What  are  navigable 2229 

4  Right  of  adjacent  land  owner 2230 

5  Rights  of  owner  of  unnavigahle 2281 

6  Land  bounded  by,  how  processioned 2393 

SuBP(ENA. 

1  Issue  and  service  of 3841 

2  By  courts  of  inquiry 8846,  3847 

3  Is  execution,  when 3842 

4  To  bills  in  equity , 4186 

5  Service  of,  in  equity 4184 

SuBPCBNA  Duces  Tecum. 

1  How  issued  and  served 3514 

2  Penalty  for  disobeying 3515 

3  Penalty  avoided  by  affidavit 3515 

4  Secondary  evidence  allowed,  when 3516 

5  Transcripts  used,  when 3517 

6  Books  examined  by  commission,  when..  3518 

Sur.ORNATION. 

1  Of  perjury  and  false  swearing 4164 

2  Punishment  of 4465 

3  Convict  cannot  be  witness 4466 

Subrogation. 

1  Of  sureties,  law  of 2167,  2176,  2177 

Substantial  Complianc  e. 
1  Sufficient,  generally 4 


2  fn  caHeH  of  attuchmeiit 3282 

SL'HSTITUTION. 

1   In  c/AHCH  of  If;t^'lcie8,  rule  a«  to 2if'A 

S I '  I ' !•■  I ( •  J  K sr  lOv I D K N r; k. 

1    J)efined JJ748 

Suits. 

1  Involving  State'.*!  interest,  Governor  mtmt 

defend.. 22 

2  'fVansfer  of,  to  new  cnuiiUnH '2'.f 

8   lif'fore  county  jud^re,  how  coninxfnced...     2M 

4  Not  nff'-cled  \)y  change  of  miliii;i  district.     i'M) 

5  Against     countieH,     how    brought    and 

served 492 

6  For  injurie.i  at  railroad  crossings,  venue 

of" 712 

7  Against  W.  and  A.  R.  R.,  wliere  brought 

and  how 974,     07-> 

8  For  divorce,    how  brought 1717 

9  By   and    against    limited    partnerflhips, 

how  brought 1033 

10  Must  be  against  suretie.s  a.s  snch..  2150 

11  Exem[)tion  of  administrators  from 2548 

12  By  foreign  arlministrators 2014,  2615 

13  Not  affected  by  prescription,  when 2688 

14  Periods  of  limitation  for 2913  to  202o 

15  Limitations  suspended,  when 2926  to  2033 

16  New  promise  affects  limitalion,  how 

2934  to  2038 

17  For  breach  of  contract,  liow  brought 2930 

18  At  law,  for  equitable  cause 3082 

19  Moulded  judgmerits  in  such  cases 3082 

20  In  justice's  court 4139  to  4147 

Sunday. 

1  Not  counted,  when 4 

2  Attachments  issue  on,  when 3274 

3  Keeping  open   tippling  house  on,  pun- 

ished    4535 

4  Violations  of.  punished 4578  to  4582 

Sunday  Schools. 

1  Fines  go  to  establish,  when 4582 

Supersedeas. 

1  Judges  of  superior  court  may  grawt 247 

2  Rule  for  new  trial  is,  wlien 3724 

3  How  obtained  by  writ  of  error 4263 

4  Ceases  when .-4J^r 

Superior  Courts. 

1  Authority  and  jurisdiction  of 246,  5000 

2  Judges  of,  law  concerning 236  to  2'»4 

3  Sheriff' shall  attend  session?  of Sil 

4  Constables  may  be  ruled  before 477 

6  Corporations,  how  created  by 1676.  1677 

6  May  grant  divorces  1711 

7  Jurisdiction  over  trustees 2322 

8  Jurisdiction  in  equit}- 30*^0 

9  Held  twice  a  year,  and  when 3241.  50v^-4 

10  Clerk  may  adjourn,  when 3242.  3242 

11  How  adjourned  in  vacation 3243 

12  Avdjourned  and  special  terms  o\\ 3245 

13  Onlv,  grant  new  trials 3711 

14  May  establish  lost  papers 3980  to  39SS 

15  Renders  judgment  without  jury.  when...  5091 

16  Rules  of  practice  in Paiges  944  to    953 

Supplemental  Bills. 

1  Notneeded 41S1 

2  Avoided  by  amendment 41S1 

Supplies  to  Make  Crops. 

1  Liens  for.  how  created 197S 

2  Rank  of  liens  for 197S 

3  Liens  for,  how  enlorced 1991 

Support. 

1  Of  decedent's  familv.  law  of. 2571  to  2578 
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SlPRKMK  CorUT. 

1  Powers  of,  vested  in  throe  judges -10 

*J  Chief  justice  of !...!, 210,     218 

8  Judges  oi\  how  appointed 210 

4  Otticial  terui  of  judges 211,  5085 

5  Oath  of  judges 212 

('>  Two  may  liold 218 

7  Wlio  are  eligible  to  judgeship  of 214 

8  Vacancy  in  judgeship,  liow  filled 215 

9  When  judges  disqualified,  who  holds 21() 

10  Decisions  of,  how  reversed 217 

11  Aulliority  of. 218 

12  Concurrence  of  two  judges  required 219 

18  Etfoct  of  disagreement 210,  4288 

14  OfHcers  of 220 

15  Costs  in,  how  taxed 224,  4201 

10  Plaintiff's  attorney  liable  for  cost.. .225,  4200 

17  Clerk  of,  law  relat'iiig  to 221  to    224 

18  Arrangement  of  dockets  to  be  published    223 
11>  IJeporter  of,  law  relative  to 220  to    282 

20  Siieriff  of  county  where    held,    shall   at- 

tend     233 

21  Mav  appoint  sheriff,  -when 234 

22  Siie'riff's  fees '. 235 

23  Salary  of  judges  of 1046 

24  Salary  of  reporter  of 1G4G 

25  Times  and  place  of  meeting 3288 

26  Judges  shall  attend 8289 

27  Adjournment  of. 3239 

28  Adjournment  of,  to  another  place 3240 

29  Order  of  circuits 4268 

30  Statement  of  cases 4269 

31  Mode  of  announcing  decisions 4270 

32  Decisions  made,  when 4271,5087 

33  Shall  decide  all  the  questions 4271 

34  Continuances  allowed,  when 4271 

35  Cases  not  distnissed,  when 4272,  4274 

36  Cases  heard  though  not  sent  in  time 4273 

37  Third  j)ersons,  heard,  when  4275 

38  Time  of  argument  extended,  when 4276 

39  Written  arguments 4277  to  4279 

40  Costs  to  be  sent  with  brief 4280 

41  Parties  how  made  in 4281 

42  Mandamus^  when  record  incomplete 4282 

43  Decision  Avhen  judges  differ 4283,  5088 

44  Decisions  entered  on  minutes 4284 

45  Power  of,  in  each  case 4284 

46  Peniitter 4285 

47  Damages  allowed,  when 4286 

48  Supersedeas  ceases,  when 4287 

49  Bill  of  exception.s  amendable  4288 

50  Transcripts  not  recorded 4289 

51  I'laiutiff  gets  back  cost,  when 42'.)0 

52  Cases  of  injunction,  when  heard 8214 

58  Other  cases  heard  at  once 8216 

54  Is  a  court  to  correct  errors 5086 

55  Ptules  of pages  958  to    958 

SfliKTIKH. 

1  On  Oilicial  bonds,  how  relieved 170 

2  Of  tax  (officers  bound  from  date  of  bond     913 

3  Of  guardian,  how  bound 1>^17,  1819,  1886 

4  .May  take  tnort gages  to  indemnify  them..  19f;8 

6  Otdigaiion  of. 2148  to  2151 

6  Release  of  by  creditor,  effect  of 2152 

"  Novation  releases,  when 2153 

8  What  acts  (jf  creditor  will  discharge 2154 

9  .^Iay  pay  debt,  and  pursue  principals 2155 

10  Tender  V;y,  and   refusal   of  creditor,  dis- 

ch  arge 2155 

11  May  give  written  notice  to  sue 2156 

]2^Form  and  requisitf.-s  of  notice 2150 


I  13  Failure  of  creditor  to  sue,  discharges....  2156 

I  14  Liability  of,  cannot  be  extended 2157 

15  Promise  of,  in  ignorance,  does  not  bind..  2158 
1()  Must  be  sued  as  such,  when .....2159 

17  May  attach  principals 2160 

18  Uights  accruing  to,  on   payment  of  debt 

2161,  2162 

10  May  recover  usury,  when 2163 

20  May   foreclose   liens,  when 2164 

21  May   make  special  proof  of  suretyship 

2165,  2166 

22  May    control  Ji.  fa.    against  principals 

2167  to  2169 

28  ]\ra.y  control  fi.  fa.  against  each  other...  2170 

24  ./?o/trtj^'(/e  purchasers,  protected 2172 

25  Contribution     amongst,     law    of.. .2170, 

2173  to  2175 

26  Subrogation  of,  law  touching 2176,  2177 

27  Of  trustees,  how    relieved 2^^.41 

28  Of  administrators,  liability  of 2507 

29  Ft  fas.  ^  how  levied  on  such 2508 

80  Of  removed  administrator,  how  liable...  2512 

81  On  joint  bond  of  administrators 2510 

32  Of  administrators,    how     liable    on    re- 

moval   2613 

33  Attacliments  in  favor  of 8279 

84  Judgments,  how  signed  against 3572 

35  How  entered  against,  injustice's  court...  4165 

SUHGKONS. 

1  Liable  for  malpractice 2973 

SURPFII.SE. 

1  Ground  of  relief  in  equity- 3180 

2  Definition  of 3180 

SuRVRYOii,   County. 

1  Duty  of,  in  matter  of  head-rights 2372 

2  Duty  of  in  processioning 2886 

3  Fees  of......' : 3702 

Strvkyor  Genkkal. 

1  Office  of,  consolidated  with  Secretary  of 

State 85 

2  Duties  of,  devolve  on  Secretary  of  State.      87 
Surveys. 

1  When  and  how  far  evidence 578 

2  Penalty  for  illegal 581 

SUTr,RRS. 

1  How  appointed 1145 

2  Not  liable  as  retailers 1145 

SWIN1)I,ERS. 

1   Crimes  by 4587  to  4604 

Tacking. 

1  Of  mortgages,  disallowed 1962 

2  Possessions  to   make  prescription 2689 

Tales  Jurors. 

1  Summoned  when 3935,  3937 

Tai>esme\. 

1  To  serve  on  juries 3935,  3937 

Tar. 

1  Inspector  of,  how  appointed 1563 

2  Inspected  before  shipment 1567 

3  Lispection  of,  how  regulated 1570 

Take. 

1  On  cotton 1599 

2  On  rice 1601 

3  On  other  arl,icles 1602 

Tavern  and  Retail  License. 

1  Law  regulating 1419  to  1424 

2  Retailing  without,  penalty  for 4565 

8  Sales  to  drunken  men 1423 

4  County  charge  for 529 

'J'ax  (State.) 

1  Governor  may  suspend  collection  of. 75 
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2  Property  taxable 700 

3  PerHoiis  and  property  exempt  from 7'.)H 

4  Oil  [)i'intiii<^  pr(iss(;s  and  material 800 

6  On   ckoses   in   aclioii,  af^cunst    non-resi- 
dents   801 

6  On  ungranted  landH  and  .stock 802 

7  On  non-residents 80'] 

8  By  whom  and  how  assessed 804 

0  Assessment,  wlien  to  be  made 805 

10  Amount  of 80fi 

11  ]i)  what  paid 807 

12  Default  and  insolvent  list,  deducted 808 

18  Specific  taxes 80!) 

14  Specific   and  ad  valorem,    not    laid  on 

same  thing 810 

15  Payment  of,  does  not  affect  license  law..  811 

16  Lien  for,  is  paramount 812 

17  Conveyances  to  evade,  are  void 8l:> 

18  Judgments  4.0  evade,  are  void 813 

19  Feoffee  liable  for,  when 814 

20  On  bank  stock,  how  assessed 815 

21  On  railroads  in  the  State 816,  818 

22  On  incorporated  and  other  companies...  816 

23  On  bankers,  brokers,  etc  817 

24  On  railroads  partly  in  the  State 819 

25  On  agents  of  foreign  banks,  etc 820 

26  On  foreign  insurance  companies 821 

27  On  express  companies 822 

28  On  lottery  managers 823 

29  On  venders  of  lottery  tickets 824 

30  Fi.  fa.  against   such  vendor,  how  con- 

tested   825 

31  Returns  of  banks,  railroads,  etc 826 

32  Returns  of  others 827 

33  Mining  companies  return  where. .828,  829,  830 

34  Of  non-residents,  where  returned 831 

35  To  Comptroller,  how  returned  and  paid 

832,  833 

86  To  receiver,  how  made 834,  835 

37  Oath  of  one  of  firm  sufficient 836 

38  Oath  to  return,  how  taken 837 

39  Tax  digest,  evidence  of  oath 838 

40  How    assessed,    when    return    is    false 

839  to  842 

41  Defaulter,  how  relieved 840,  844,  845 

42  Forms  furnished  by  Comptroller 846 

43  Land,  how  returned  for 847,  873 

44  Returns,  how  entered  in  digest 848 

45  Number  of  digests 849 

46  Mistakes  in  digest,  how  rectified 850,  851 

47  Over  payments,  how  refunded 851,  852 

48  Doubtful  cases,  how  referred   853 

49  Double  tax,  due  when 854,  855 

60   Defaulters  not  double  taxed,  when 856 

51  Agents  of  non-residents  liable  for 857 

52  For  former  years,  how  collected 870 

53  Estates  not  double  taxed,  when 871 

54  Wild  lands,  how  returned 874,  875 

55  Defaulters,  schedule  of. 868 

56  i'\' fas.  against  corporations  for 876 

57  Such  fi.  fas.,  how  directed 883 

58  Penalty  against  corporations 877,  878 

59  Penalty  against  insurance  companies 879 

60  Against  lottery  dealers 880 

61  Penalty  where  there  is  no  return 881 

62  Fi.  fas.  agents  of  foreign  institutions....  883 

63  Money  collected,  how  paid  over 884 

64  Ill-judged  default,  how  relieved  against.  "885 

65  Collect or's^/i. /«.<?.,  when  issued 886 

66  Collector's  fee  for  issuing^. /a 887 

66 


67  TiCvy  and  Hale  under  collector'i  Ji.  fa. 

888  10    8W 

68  FxccHH,  to  whom   paid H'.fi 

69  (/Onveyatice  ufidr,T  tax  Kales,  valid,  h'y.*, 

70  Ollicer  .sliall  put  purchaf-er  in  puHHenHJon.     8i*4 

71  'V;\.x  Jl.  fas.,  transferred,  w\\*'\\ 8'<I 

72  Vrn\Htv\y  exempt  from  lax  sale 895 

73  Claims  against  tax  JL  fm 89<i 

74  P^i.  fa.  a'^ainst  unrelurned  pro[ierly 807 

75  Land  sold   for,  how   redeemed 80S 

76  Fi.  fa.  for,  runs  in  any  county 800 

77  Against  defaulting  bankers,  etc 0<K) 

78  Against  defauh,irig  companien 001 

79  Certain  investments    by  guardians   free 

from 18^3 

80  Lien  for,  established 1972 

81  Lien  for,  how  binding 1973 

82  Lien  for  ranks  first 1973 

83  No  judicial  interference  with 3668 

84  System  of. 5010 

85  Poll  tax,  law   of .';02l 

86  On  debts  prior  to  1865 5131 

Tax  (County.) 

1  Ordinary's  jurisdiction  as  to 337 

2  Extra,  for  county  buildings 502 

3  How  levied 509,    512 

4  Estimates  for,  how  made 510 

5  When  levied,    without  action   of  grand 

jury 511 

6  Rights  of  creditors  and  tax  payers,  as  to    513 

7  01)jects  and  purposes  of. 514 

8  When  insufficient,  debts  how  paid 515 

9  Order  for,  must  specify  what 516 

10  Order  for,  how  published 517 

11  For  special  purposes,  how  used 518 

12  How  assessed  aud   collected 519 

13  Payable  in  jury  certificates 519 

14  Commissions  for  collecting 520 

15  Commissions  on,  how  allowed 521 

16  Payment  of,  how  enforced 522 

17  Persons  holding,  bound  to  pay 523 

18  Executions  for 524 

19  Illegality  to  ^/j. /as.  for 525 

20  When  and  how  remitted 527 

21  Lien  for  established 1972 

22  Binding  force  of  lien  for 1973 

23  Lien  for,  ranks  second 1973 

Tax  Act  of  1870. 

1  Decision  ou Appendix  V. 

Taxation. 

1  Persons  and  proper:y  exempt  from 798 

2  Property  subject  to  799 

3  Revenue  of  State   from  799  to    825 

4  Power  of,  where  vested 5019 

5  For  what  allowed 5019 

6  Shall  be  ad  valorem  only 5019 

7  Shall  be  uniform 5019 

8  Power  of,  to  counties  and  towns 5020 

Tax  Books. 

1  Comptroller  may  balance  103 

2  Tax  returns,  how  entered  in 848 

3  Num!)er  of,  antl  to  whom  furnished 849 

4  Mistakes  in,  how  corrected SoO 

5  Time  to  complete.  Comptroller  may  give 

866,  867,    869 

6  When  and  how  to  be  made  up. ..902,  903,    904 
Tax  CoLi.ECTous. 

1  Bond  of,  where  filed  and  recorded 106 

2  Shall  receive  jury  certificates  for  county 

tax -519 

3  Fees  of,  for  collecting  county  tax 520 
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4  Such  fees,  how  nssesseti 521 

5  Liability  for  county  lax o'JO 

0  Shall  pay  over  State  tax.  when 858 

7  Iiisolven't    list,  how  allowed 859  to  8()o 

8  Shall  issue  y/.  ftis.,  when 886 

9  Fee  for  issuing  /i.  fa^ 887 

10  Fi.fiis.  of,  by  whom  levied 888,  880 

11  Penalty  against,  for  changing  digest 008 

I-   Fi.fds.  issue  against,  when 000 

13  Penalty  against,  amount  of 010 

14  Executions  against,  how  diroctetl Oil 

15  /v.    fas.  against,  how  sus|,)ended 0112 

IG  Property  of,  bound  from  date  of  bond...  Olo 

17  Sales  under  , A',  fas.   against 014 

18  Shall  i^.ot  take  taxes  until  digest  is  done.  015 

19  Shall  not  collect  until  qiialitied 01(5 

20  Commissions  of.  vacated  for  default 916 

21  Election  and  qualiricaiion  of 027 

22  A'aeaticies  in  office  of,  how  filled 028 

23  Oath  of 020 

24  Bonds  of 030 

25  Bond  of  for  county  tax.  how  approved...  931 

26  Shall  not  collect  until  bond  given 932 

27  Failing  to  give  bond  forfeit  office 932 

28  Appointed  when 033 

20  Duties  and  liabilities  of  appointee 033 

30  Duties  of  collectors  specified 934 

31  Negligence  of,  will  not  excuse  tax  payer  035 

32  Compensation  of. 036 

33  Bound  by  rules  of  Comptroller 937,  938 

34  Bond  of,  sued  on,  when 940 

35  Eaw  governing  election  of 1297 

3S  Time  of  electing 1319 

37  Official  terra  of. 1320 

38  Ordinary  given  notice  of  elections  for 1322 

39  May  issue  garnishments,  how  and  when 

3557,  3558 

T-\x  ExRrtrioxs. 

1  When  issued  by  Comptroller 876 

2  By  comptroller,  how  directed 882 

3  Bv  tax  collectors,  when  issued 886 

4  By  whom  levied 888 

5  Transfer  of,  when  allowed 891 

6  .^^ales  under 890 

7  Property  exempt  from  sale  under 895 

8  Claims  against 896 

0  Bind  property  anywhere  in  State 899 

10  No  judicial  arrest  of. 3668 

Tax  (Extka.) 

1  For  new  counties,  how  levied 33 

Tax  Paykks.. 

1  Ju.«lice  shall   furnish  list  of 457 

2  Bight.s  of,  as  to  county  tax 513 

3  May  pay  county  lax  with  jury  scrip 519 

4  May  demand  exhibition  of  license 535 

0  Oath  of,  and  their  a^^'ents 835,  836,  837 

6  How  relieved,  when  in  default 843  to  845 

Tax  lUxKivKHH. 

1  iionds  of,  where  filed  and  recorded  ......  106 

2  Shall  be  furnished  with  ma[Ks 872 

3  May  administer  tax  oath 8.'57 

4  Duty,  when  return  is  false 839 

■'<  Returns,  how  entered  by 848 

6  Shall  propare  three  dig'-sts 849 

7  Shall  furnish  digests  to  whom 849 

8  Forf.  iture  of,  for  not  completing  digests  902 

9  Forfeiture  of,  for  improper  digt.sts 903 

10  Penalty  for  useless  digests 904 

11  Eiubiiity  of,  how  erifoixed. 905 

12  Liability  for  false  digest 906 

13  Liiibiiity  for  taking  taxes  not  due 907 


14  Process  against,  how  directed 911 

15  Executions  against,  how  suspended 912 

16  Property  of,  bound  from  date  of  bond...     013 

17  Commissions  of,  vac;ited  for  default 016 

18  Sales  under  ^/?..  /cfs   against 014 

10  How  and  when  elected 017 

20  Oath  and  bond  of 018 

21  Liability  of,  g(>nerally 910 

22  Duties  of  specified 920 

23  Negligence  of,  no  excuse  to  tax  payer...    921 

24  Vacancies  in  office  of,  how  filled 917 

25  Penalty  for  refusing  return 922 

26  What  is  not  refusing  return 025 

27  Pay  of,  from  county 926 

28  Duty  of,  as  to  crops  planted 020 

20  Compensation  of 036 

30  Bound  by  regulations  of  Comptroller 

037,    038 

31  Tjaw  governing  election  of. 1297 

32  Time  of  electing 1310 

33  Official  term  of. 1320 

34  Ordinary  gives  notice  of  elections  for....  1322 
Tax  Retitiins. 

1  By  banks,  railroads,  etc.,  made  to  Comp- 

troller      826 

2  Of  other  companies  and  persons 827 

3  Of  mining  companies,  where  made 828 

4  Of  mines  or  plantations  on  county  lines.     829 

5  Of  non-residents 830,     831 

6  To  Comptroller,  how  made 832 

7  Payment,  how  made  to  Comptroller 833 

8  To  receiver,  how  made 834,     835 

9  Proceeding  in  case  of  false.  839  to    842 

10  Of  land,  where  and  how  made 

847,  873,  874,  -875 

11  How  made,  when  refused  by  receiver. 923,    924 
Teachers. 

1  Exempt  from  road  duty 659 

2  Of  public  schools,  how  licensed 1261 

3  License  of,  how  revoked 1262 

4  Reports  of.. 1265 

Tecunical  Words. 

1  In  creating  estates,  how  construed 2249 

Telegraph  Companies. 

1  May  use  right  of  way  of  railroads  3022 

2  Such  use  regulated 3023 

3  Compensation    for    such    use,    how   as- 

sessed   3024 

4  Punishment  for  injuring  fixtures  of.  4439 

Tenancy  at  Will. 

1  How  ended  by  notice ; 2201 

Tenancy  in  Common. 

1  What  creates 2301 

2  Joint  tenancy  is 2300 

3  Rights  and  liabilities  of  co-tenants 2302 

4  i^dverse  possession  in  2303 

5  Co-tenant  may  sue,  when 2803 

6  ]-'artition  between  tenants 2304 

7  Tenants  may  sue  alone 3259 

Tenant  for  JjIfe. 

1  Rights  and  liabilities  of. 2255 

2  Increase  belongs  to,  when 2256 

3  Entitled  to  emblements,  when 2257 

Tenants. 

1  County  judge  may  evict 295 

2  In  common  may  sue  alone 3259 

3  Declarations  of,  admissible,  when 3774 

4  Holding  over,  oath  against 4077 

5  Warrant  to  remove 4078 

6  Counter-affidavit  and  bond  of. 4079 

7  Issue,  when  and  where  tried 4080 
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8  Double  rent;  againHt,  when 4081 

0  Distress  wjirrarit  ajj^jiinst 40H2 

10  Uo)  levy  of  pro{)('rl,y 408.", 

11  Claim  of  pr()p(u-Lj 4084 

'J'l'lNDKIl. 

1  l>v  surety  discharges  liirn,  when  2)^}^) 

2  How  made,  to  be  efl'octual 2874 

3  Of  specific  articles,  how  m;i,de  287-'"> 

4  When  Mud  where  made,  to  be  good 2870 

5  Effect  of. 2874,  2877 

(y  Of  damages  for  stock  killed,  effect  of.....  804^) 

7  Of  damages  for  tort,  effect  of 30r,r, 

8  Tender  in  trover,  its  effect oOo? 

Ten  Pin  Aij,ky. 

1  Penalty  for*  allowing  minors  to  roll  at....  4548 
Tknsk. 

1  Present  or  past,  include  future 4 

Tenure. 

1  By  which  land  is  held 2221 

2  fs  without  service 2221 

3  Encumbered  only,  with  eminent  domain  2221 
Terrapins. 

1  Taking  of,  bow  regulated 1622,  1623 

Testamentary  Capacity. 

1  Law  as  to  measure  of 2405  to  2409 

Testimony. 

1  Of  dead  witness,  admissible  when...  3782 

2  Perpetuation  of,  at  law... 3901  to  3905 

3  Bill  to  perpetuate,  will  not  lie,  when 4182 

4  Taken  down  in  felonies 4696 

5  Brief  of,  in  new  trial,  part  of  record 4253 

Testimony  de  Bene  Esse. 

1  Used  when .3055,  3904 

Testimony,  Perpetuation  of. 

1  When  allowed  in  equity 8108 

2  Allowed  without  notice,  when 3109 

0  Testimony  used  only  from  necessity 3110 

4  Party  seeking,  pays  cost 3111 

Threatening  Letters. 

1  Punishment  for 4506 

Theft  or  Larceny. 

1  Kinds  of,  and  punishment 4392  to  4424 

Timber. 

1  To  repair  roads,  may  be  taken 631 

2  How  inspected  and  measured 1563  to  1564 

3  Penalty  for  buying  and  selling  drifted 

1565,  1566 

4  Cutting  or  felling,  punished  when.........  4440 

5  Taking,  punished  when 4440 

Time. 

1  Days,  how  counted 4 

2  When  of  essence  of  contract.. 2757 

3  Is  of  the  essence  of  court  contracts 2766 

4  How  reckoned  in  insurance.. 2823 

5  Sundays  and  holidays.. 2783,  3614 

Tippi.iNG  Houses. 

1  Keeping  open,  on  Sabbath,  punished 4535 

Title. 

1  To  property,  made  to  Governor,  when...      65 

2  To  held  products  does  not  pass  till  paid  for  1593 

5  To  increase  of  things  hired 2086 

4  To  things  on  which  labor  is  to  be  done.. 

2098,  2099 

6  Tenant  cannot  dispute  landlord's 2283 

6  What  is  title 2348 

7  Perfect  when 2349 

8  Origin  of,  to  lands 2350 

9  Grants,  form  of.... 2351 

10  Grants,  law  relating  to 2351  to  2363 

41  Head  rights,  law  of .• 2364  to  2377 

12  To  realty  vests  in  heirs  at  law 2483 


13  To  personalty  ve«tH  in  administrator 24M 

14  How  made  on  bondH  of  decedenlH 

2r,V.f  to  %VA 

15  By  judicial  wale,  law  of, 2<;i'i  to  2»,28 

16  To  negotiable  papern,  etc.,  pa.HHfh  when  2>'>'''f 

17  By  \>r(iscv]\,l\()u,  law  as  to 2678  to  2(>'i 

18  Slander  of,  gives  a<*J.iori 3^12'* 

19  Decree  passes  when 42'/* 

TOUACCO. 

1    Inspector  of,  liow  appointed ]',>:'. 

Toi-L. 

1  Bates  of,  sliall  be  posted  up.. C^o 

2  Excessive  toll,  how  re'luced O^.'j 

3  Annual  examination  of  rates 6Wi 

4  Penalty  for  charging  excessive C^7 

I'oLi-  Bridges. 

1  Keepers  of,  exempt  from  road  duty O-'-f* 

2  Law  regulating 667  to    704 

3  Keepers  of,  free  from  military  duty 1060 

Torts  or  iNJuitiKS. 

1  To  wife,  who  may  sue  for 1755 

2  I'o  children,  who  may  sue  for 1755 

3  Partners  lial)le  for,  of  agents  1916 

4  Of  agent  to  agent,  principal's  liability  for  22^rJ 

5  Definition  of 2951 

6  Private  action  lies  for  when 2952 

7  Breach  of  legal  duty  gives  action 29.'..'? 

8  Breach  of  private  duty,  gives  action 29'i4 

9  Election  between  contracts  and 2'.i55 

10  Privity  in  actions  for 2956 

11  Fraud  and  damage  give  action 2957 

12  Deceit  gives  action  when 2958 

13  Representation  to  obtain  credit  must  be 

written 2959 

14  To  wife,  child,  ward  or  servant,  give  ac- 

tion   2960 

15  By  wife,  child,  or  servant,  liability  for...  29K1 

16  By  employee,  liability  for »••  29^'i2 

17  Ratification  of • 2963 

18  By  vicious  animab.  owner  liable  for 2964 

19  By  dogs,  owner  liable  for  when 2'-if''5 

20  Fraud,  how  committed 29«-.6 

21  Actions  for,  abate,  when 2967 

22  Physical  injury  gives  action 2968 

23  On  the  person,  give  damages 2969 

24  When  felonies,  must  be  prosecuted 2970 

25  Homicide,  who  may  sue  for 2971 

26  Negligent  party  cannot  recover  for.. 2972 

27  By    malpractice  of  physicians  and  sur- 

geons  2973 

28  Libel  and  slander,  law  of 2974  to  29^1 

29  Malicious  prosecution,  law  of 2982  to  2989 

30  False  imprisonment,  law  of 29i''0  to  2f92 

31  Malicious  arrest,  law  concerning. 2993  to  299'> 

32  Nuisances,  law  concerning 2997  to  80<.»2 

33  Sale  of  unwholesome  provisions 3003 

34  Sale  of  adulterated  drugs  or  liquors 3004 

35  Negligence  of  druggists 3005 

36  Negligence  of  any  one  trusted 3006 

37  Adultery  or  crim.  con.,  with  wife S0<^8 

38  Seduction  of  daughter 3009 

89  Abducting  or  harboring  wife otX»7 

40  Furnishing  liquor  to  minor  son 3010 

41  Gaming  with  minor  son 8011 

42  Procurer  of  wrong,  is  joint  wrong-doer.  3012 

43  To  real  estate ' 8013  to  3025 

44  To  personalty 3026  to  3031 

45  By  railroad  companies 3032  to  3050 

46  Justification  of,  law  concerning... 3051  to  o(>53 

47  Satisfaction  for  and  tender 30-54  to  3057 

48  Limitation  of  actions  for 3058  to  3001 
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Total  Divorce. 

1  Grounds  for 1712 

2  Ertect  of. 172G 

Towns. 

1  Neglected  streets  of,  how  worked Cu->2 

2  Incorporation  of 774  to    797 

o  May  licen;;e  retailing,  when 1422 

4  May  regulate  the  keeping  of  gunpowder.  14(55 

0  May  appoint  inspectors  of  tlour 1554 

C  May  regulate  weighuig  produce 1004 

7  Shall  not  tax  sale  of  produce 1605,  lOOG 

Towns  ano  Vii.lagks. 

1  Hy  what  laws  governed 774 

2  Incorporation  of,  how  effected 775 

o  Application  for  incorporation  of. 775 

4  Vote  on  question  of  incorporation 77() 

0  Certificate  of  incorporation 777 

<i  Election  of  officers  for,  how  held  778 

7  What'otYicers  to  be  elected 779 

8  Term  of  the  otHcers 780 

9  Annual  election  of  officers 781 

10  Oath  of  officers,  when  and  how  taken...     781 

11  Failure  to  hold  election,  effect  of. 782 

12  Qualification  of  voters 783 

13  ^'acancies  how  filled 784 

14  Election,  how  contested 784 

15  Council  business,  how  conducted 785 

I'l  Powers,  and  duties  of  council 78(3 

17  Taxes  how  and  on  what  levied 787 

18  Streets  how  and  by  whom  worked 788 

19  Licenses,  power  of  council  over 789 

20  Marshal,  his  power  and  duty 790 

21  Lien  for  taxes,  how  enforced 791 

22  Mayor,  power  and  duty  of. 792 

23  Compensation  of  officers 793 

24  Jail  fees,  how  paid 794 

25  Limits  of,  how  extended 795 

26  Officers  shall  not  contract,  when 796 

27  Debts  against,  how  created 797 

28  Can  levy  j)^!!  tax,  onl}^  for  streets 809 

Tracing  Assets. 

1  In  equity 3152,  3153 

Trade  Marks. 

1    Fraudulent  use  of 3181 

Thadesmkn. 

1  Accounts  of,  bear  interest,  when 2057 

Transient  Persons. 

1  Subject  to  military  service,  when 1072 

Transitu. 

1  Right  of  stoppage  in,  exists,  when. .2075,  2649 

2  Stoppage  in,  releases  carrier,  how  far...  2074 

3  Assignee  jtrotected,  when 2050 

Treason. 

1  In  first  degree 4313,  5017 

2  Punishment  for 4313 

3  In  second  degree 4314 

4  Punishment  for 4314 

5  Works  forfeiture,  how 5017 

G  Evidence  to  convict  of 5017 

Treasurer,  (County.) 

1  Fees  of 3703 

2  Law  concerning 542  to    565 

Treasurer,  (State.) 

1  Election  and  official  term  of 89 

2  His  bond 90 

3  Plis  rights  and  duties 91 

4  Duties  of,  specified 92 

5  Office  of,  supervi&ed  by  Governor 93 

6  Shall  state  his  account,  on  resigning 94 

7  On  his  default  Comptroller  shall  do  so..      95 

8  Shall  rcf'-ister  State  bonds 96 


9  May  employ  a  clerk  97 

10  Salary  of  his  clerk 97 

11  ]\lay   advance   to    reporter   of  supreme 

court 229 

12  Fees  of 943 

18  Salary  of 1640 

Treasury,  ( County. ) 

1  All  county  taxes  paid  into 519 

2  Orders  on  must  specify  fund 606 

3  Order  of  payments  from 556 

4  Orders  on,  payable  when 557 

5  Orders  postponed,   when 558 

6  Orders  on,  negotiable 560 

7  Jury  tickets  are  orders  on 3943 

8  Treasurer  shall  not  shave  orders 561,     562 

Treasury,  (State.) 

1  Payments  from,  how  made 76 

Trees.  _ 

1  Cutting  or  felling  punished,  when.. 4440,  4615 
Trespass. 

1  To  levy  on  homestead,  when 2027 

2  To  levy  on  exempted  property 2046 

3  Of  agent,  principal  bound  for,  when 2203 

4  To  personalty,  who  may  sue  for.  ...3026,  3027 

5  To  personalty  gives  action 3029 

6  Who  may  sue  for  in  cases  of  bailment...  3030 

7  Remaindermen  may  sue  for,  when 3031 

8  To  personalty,  when  to  be  sued  for 3059 

9  Effect  of  judgments  in 3585 

10  Indictable  acts  of 4440 

11  Punishment  for 4440 

12  Restrained  by  injunction,  when 3219 

Trespassers. 

1  Judgments  against,  may  be  moulded 3075 

2  Contribution  amongst 3076 

3  How  ejected  from  land 4072  to  4076 

4  Verdict  against .' 3075 

Trespass  Quare  Clausum  Fkegit. 

1  Who  may  sue  for 3016 

2  Limitation  of  suits  for 3058 

Trial. 

1  Of  cases  before  county  judge 

285,  297,  298,  299 

Of  injury  to  land  by  roads .637  to  648 

Of  caveat  in  head-rights  cases 2370 

Of  protest  against  acts  of  processioners..  2390 
Not  had  at  first  term,  except  by  law 3519 

6  Term  of,  in  equity  cases 4205 

7  Mode  of,  in  equity 4206 

8  Indictments  stand  for,  when 4647 

9  Demand  for,  and  its  effect 4648 

10  By  jury  secured 5124 

Trover. 

1  When  used  as  a  form  of  suit 3028 

2  Alternative  verdict  in 3028 

3  Conversion  need  not  be  proved,  when...  3028 

4  Tender  in,  and  its  effect 8057 

5  Within  what  time  to  be  brought 3059 

6  Highest  proved  value,  recoverable  in 3077 

7  Death  or  destruction  of  property,  effect 

of 3078 

8  Verdict  in,  effect  on  title 3079 

9  Bail  in,  affidavit  for 3418 

10  Affidavit  and  after  proceedings 3419 

11  Bail  pending  action  of 3420 

12  Replevy  of  property 3420 

13  Form  of  verdict  in 3563 

14  Plaintiff  may  choose  verdict  in 3564 

15  Effect  of  judgments  in 3585 

Trustees. 

1  How  appointed  and  changed 1780 
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2   May  ;ipj)ly  (or  liomostcfid  for  minors 2002 

5i   Kailiii*^    to    supply    for    hoiiioslcii'J,    who 

miiy 20'J2 

4  May  sell  and  convoy  by  attorneys  in  fact  21  SO 

5  llow  appointed  by  (biod  or  will 2'ilO 

0  How  appointed  by  .ind<((! 2;i20 

V   Shall  give  l)Oiid  if  r(;(p(ifed 21520 

8  VactmcieH  in  truHteesliij)  of  corporatlonH, 

how  filled 2.'521 

0  Now  trustees,  wlien  and  how  appointed..  2^522 

10  Shall  return  inventory 2:»2'> 

11  Returns  of  income  by 2o24 

12  Naked  trustees,  liability  of. 2:125 

13  Diligence  required  of. 2820 

14  Sales  by,  how  authorized 2'j27 

15  Sales  by,  how  conducted 2328,  2500 

16  Purchasers  from,  rights  of 2-529 

17  Investments  by,  in  State  securities 2'>30 

18  Other  investments  by,  how  made. ..2330,  2541 

19  May  contract  for  labor,  how. 2331 

20  Cannot  make  personal  profits 23.'>2 

21  May  dispose  of  income,  how 2334 

22  Cannot  create  lien  on  trust  estate 2335 

23  Cestui  que  trust  may  contract,  when 2336 

24  Sale  by  beneficiary,  how  allowed 2337 

25  Lien  on  estates  of,  for  trust  funds 2338 

26  Acceptance  by,  necessary 2339 

27  Cannot  disclaim  after  acceptance 2339 

28  Extent  of  trustee's  estate 2340 

29  Sureties  of,  how  relieved 2341 

80  Compensation  of. 2342 

31  Deeds  to,  for  churches,  confirmed 2343 

32  Of  churches,  to  whom  amenable 2344 

33  Vacancies  in  church  trustees,  how  filled.  2345 

34  Of  churches,  law  as  to  extended 2346 

35  Certain  societies  incorporated 2347 

36  Compromises  by,  how  made 2538,  2539 

37  Settlements  with,  how  made 2602,  2603 

38  Payments  to  naked,  not  good  when 2865 

89  Limitation  of  suits  against 2922 

40  Negligence  of,  with  damage,  gives  action  8006 

41  Suits  against,  to  bind  trust  estate. 3377  to  3382 

42  Claims  at  sales  of 3743 

Trusts  and  Trust  Estates. 

1  How  created 2305,2310 

2  For  whom  created 2306 

3  For  wife,  how  created 2307 

4  Trusts  are  express  or  implied 2308 

5  (Contingent  trusts 2311 

6  Shifting  trusts 2311 

7  Resulting  trusts 2312 

8  Executed  trusts 2313 

9  Executory  trusts 2313 

10  Merger,  in  cases  of  executed  trusts 2314 

11  Beneficiary  taxes  protect  title,  when 2314 

12  Trust  may  be  limited  on  irust 2315 

13  Are  implied  in  what  cases 2316 

14  Parol  evidence  admissible,  when 2317 

15  Precatory  words  create,  when 2318 

16  Trustees,  appointment  of 2319  to  2322 

17  Powers,  duties  and  liability  of  trustees.. 

2323  to  2347 

18  May  be  followed  by  beneficiary 2333 

19  Beneficiary  may  sell,  how 2337 

20  All  who  aid  in  misapplying  funds,  liable  3151 

21  Equity  jurisdiction  over 3193 

22  Resulting  trusts 8194 

23  Do  not  fail  for  want  of  trustee 3195 

24  Ijimitations  not  applied  to 3196 

25  Relief  moulded  in  cases  of 3197 

26  Claims  against  enforced  at  law 3377 


27  Such  claim.s,  how  mwd  on ''''78 

28  Party  dofondaut  to  Huch  Muit 

29  In  wfiat  court  Hucd , 

30  Judgment  biridK  what ;;;-! 

31  Form  of  execution '.i-'.'*2 

32  I^ecisioris  as  to V'^H'i  ^^^'h  noUi. 

Turrio.v. 

1    Liens  for,  law  as  to 1978,  1901 

TUH.N'CIKIO  ROAOH. 

1  ICeepers  of,  exempt  from  road  duly (','/.) 

2  Law  relating  to.  667  lo    701 

3  Crossing  public  roud-f,  liow  regulated 718 

4  Penalty  for  injuring  fixlure.s  of 461'> 

Tuitl'K.VTfXK. 

1  Lispector  of,  how  ap[)oinU;d 1563 

2  Inspected  before  shipment  1567 

3  Inspection  of,  how  regulated 1570 

4  Quality  of,  and  how  barreled ]',•',■<> 

5  Barrels  of,  how  marked 1509 

Turtles. 

1  Taking  of  regulated 1622,  1623 

U  MP  IRK. 

1  Award  by  is  good,  when 2-90 

Un  AUTIIO  RI Z  KD   C  U  RR EXC  V. 

1  Issue  of,  how  punished -1156  to  4159 

Undue  Influence. 

1  Invalidates  a  will 2399,  2401 

United  States. 

1  Officers  of  exempt  from  road  duty 659 

2  Bonds  of  taxable,  when bnl 

3  Citizens  of,  their  privileges  liere 1059 

4  Constitution  of 5156  to  5242 

5  Courts  of. Appendix  V. 

6  Removal  of  case  to  courts  of... ..Appendix  V. 
United  States  Senator. 

1  When  elected 1335 

2  Election  of,  how  conducted 1330 

3  Election  to  fill  vacancies 1337 

4  Election  of,  how  certified 133S 

University  of  GeotvGia. 

1  Partly  owned  by  State 960 

2  Governed  by  trustees 11'.'2 

3  Name  and  style  of  trustees ll''^^ 

4  Trustees  subject  to  legislature ir*2 

5  Trustees  are  a  body  politic 1193 

6  Moneys  to  promote  learning  go  to  trus- 

tees   1193 

7  Number  of  trustees,  and  how  elected 1194 

8  Quorum  of  trustees 1194 

9  When  no  quorum.  Governor  appoints...  1195 

10  Power  and  duty  of  trustees 1196 

11  Meetings,  how  called.. 1197 

12  Business,  how  conducted 1197 

13  Failure   of  trustees    to   attend,   vacates 

when 119S 

14  Stocks  of,  how  disposed  of ll-'O 

15  Annual  report  of  trustees..^ l-tl"* 

16  Special  visitors,  how  appointed 1201 

17  Duty  and  pay  of  visitors 1201 

18  Reports  of  trustees  and  visitors,  how  dis- 

posed of 1-02 

19  Officers  of  to  be  of  Christian  religion 1203 

20  No  proscription  for  religious  opinions...  12''o 

21  Oaths  in  charter  need  not  be  taken 1204 

22  Chancellor  of  may  address  legislature...  1205 

23  Degrees  that  may  be  conferred   1206 

24  Law  graduates  in,  privileges  of. 1207 

25  Medical  graduates  of,  privileges  of. 1207 

26  Schools  that  may  be  established  by 1208 

27  Campus  cannot  be  alienated 1209 

28  Income  of,  how  made  up 1210 
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20  Laws  touching,  continued  ill  force 1-11 

U  N  l-VW  FIL    Ass  KMBl.lES. 

1  Punishment  of. 4513 

I'ni.awfi  L  Mixing. 
1  Puni.shinent  for 4433,  4434 

TjNV\HOI.KSt)MK   BuKAO  OK  DkINK. 

I   l\inisl!nu,'nt  for  soiling 4551 

Unwholksomk  Puovisi,  ns. 

1  Sale  of  ^ives  action  to  party  injured 8003 

'2  ^^^dling.  how  punished 4550,  4551 

Us  a«;e. 

1    \Vhen  biiulinjx 1 

•J  Proval)le,  wh^en 8805 

VAi-ANC  IKS.   HOW    Fll.l.KD. 

1  In  otHces  Hi'.ed  by  Governor 69,  5077 

2  Mode  of  filling,  in  ceitaiu  cases 70 

3  In  supremo  court  judgeship,  how  filled..    215 

4  In  otfice  of  clerk  of  superior  court 257 

5  In  office  of  county  judge  280 

G  In  Oriiinary's  otfice 823 

7  In  oliiee  ot  sherilV. 347 

8  In  solicitor's  otfice 374 

()  In  otfice  of  justice  of  the  peace. 438,  439,    440 

1()  In  constable's  office 465  to  468 

11  In  office  of  county  treasurer 545 

12  In  county  surveyor's  office 507 

13  In  oifice  of  tax  receiver 917 

14  In  tax  collector's  otfice 928 

15  In  oifice  of  State  printer 1020,  1035 

16  I'or  members  of  General  Assembly 

1295,  1296 

17  In  office  of  Governor 1301  to  1304 

IS  In  office  of  United  States  senator 1337 

YaGAIJOMjS  and   RotiUES. 

1  Who  are  and   how  punished., 4561 

Vagrants  and  Vagkancy. 

1  Who  are  vagrants 4500 

2  Punishment  for 4560 

3  Accused  may  give  bond,  when.. 4560 

4  Bond,  how  forfeited 4583 

5  Solicitor's  duty  and  fee 4584 

Yahiance. 

1  Non-suit  not  granted  for 3346 

Vegetables. 

1  Taking  of,  punishable,  when 4440 

Vending  near  Camt  Grounds. 

1  How  puni.-hed, 4577 

Vendor  and  Purchaser. 

1  Plights  of,  in  sales  to  secure  debts.  1969  to  1971 

2  Equitable  lien  of  vendor  abolished 1997 

3  Lien  of  vendors  confirmed 1994 

4  Title,   how  made    by    administrators  of 

2549  to  2553 

5  Piisk,  with  whom,  in  sales 2644,  2645 

0  Vendor  always  warrants,  what 2651 

Vendi'e  Ma.-ters. 

1  \V])o  may  be,  and  how  licensed 1425 

2  Liable  for  selling  stolen  horse 1426 

'4  Tax  on 809 

Vessei-.s. 

1  Plundering,  how  punished 4408 

2  Firing  or  sinking,  how  punished , 4614 

Venue. 

1  Of  suits  for  injuries  i)X  railroad  crossings    712 

2  Of  suits  against  W'.  &  A.  Railroad 971 

3  Of  civil  aetions  at  law 3402 

4  Of  suits  respecting  titles  to  land 3403,  5119 

5  Of  suits  against  joint  obligors 3404,  5121 

6  Of  sails   against   makers  and  indors(;rs 

3405^  5122 

7  Of  cjuiti  against  railroad  companies 3400 


8  Of  suits  against  lessees  of  railroads 3407 

9  Of  suits  against  insurance  companies 3408 

10  Of  suits  against  express  companies 3410 

11  Of  suits  against  banks 3413 

12  Of  suits  against  non-residents 3416 

13  Oi'  scire  facias  against  Iwiil 3417 

14  Of  suits  on  dormant  judgments 3()05 

15  Oi'  scire  facias  to  revive  judgments 3607 

10  Of  claim  cases 3744,  3745 

17  Of  bills  in  equity 4183 

18  Of  indictments  lor  larceny 4393 

19  Of  trial  for  escapes  from  penitentiary 4659 

20  Of  crimes  on  county  lines 4670 

21  Fixed  by  act,  when 4671 

22  Determined  hy  death,  when 4672 

23  In  crimiiuil  cases 4686,  5118 

24  How  and  when  changed 4686,  4687 

25  Mode  of  changing 4687  to  4690 

26  In  divorce  cases 5117 

Verdicts. 

1  Number  of,  in  divorce  cases 1711 

2  In  divorce  eases,  form  of. 1722 

3  In  trover,  form  and  effect  of 3028,  3079 

4  Amendment  of,  when  allowed 3491  to  3493 

5  Form  of,  and  what  they  must  cover 3559 

6  Must  show  on  what  plea  found 3560 

7  How  construed 3561 

8  May  be  moulded  at  law... 3562 

9  In  trover,  form  of 3563 

10  In  trover,  plaintiff  may  choose 3564 

11  Form  of,  for  total  divorce 3565 

12  Form  of,  for  partial  divorce 3566 

13  How  received 3567 

14  New  trial  for,  improper 3713,3717 

15  Obtained 'by  perjury,  how  set  aside 4467 

16  In  criminal  cases 4646 

Veto. 

1  Power  of,  by  Governor 5079,  5080 

Vicious  Animals. 

1  Owner  of,  liable  for  torts  of,  when 2964 

Villages. 

1  How  incorporated , 774  to  797 

Voluntary  Conveyances. 

1  Void  as  against  creditors,  when 1952 

2  Void  against  purchasers,  when , 2632 

Voluntary  Escapes. 

1  How  punished 4485 

Volunteers. 

1  Marriage  contract  executed  in  favor  of..  1781 

2  Equity  of,  less  than   purchasers 3088 

3  Not  relieved  from  mistakes 3116 

Volunteers  (MiiiiTARY.) 

1  Law  concerning 1075  to  1098 

VOTEHS. 

1  Qualifications  and  rights  of. 

1276  to  1281,  5027 

2  Oath  of 1276,  1279,  1280,  5027 

3  Privileges  and  immunities  of. 1293 

4  Females  are  not 1656 

5  Shall   vote  by  ballot , 5025 

6  Duelists  are  not... 5030 

7  Registration  of. 5031 

8  Who  are  not , 503i 

Votes. 

1  Given  by  ballot 1288,  502S 

2  Not  to  be  examined 1288 

3  Illegal,  set-off  of _. 1332 

4  Buying  or  selling,  punished. 4569' 

Voting  Ili>egally. 

1  Uow  punished,.. , 45,08,4569,4571 


iNT)r:x. 


10  J7 


Vlfl/JAIl  AND  Oh.SCKXK  LaNOUAOK. 

1   ill  presence  of  fbinalos— peiiulty 1.372 

Wa(;ks. 

1   Subject  to  garni.sliincnt,  when '•>^)'>i 

Waivioii, 

1  Of  law,  liow  far  allowed 10 

2  Of  discovery  in  equity 8101 

3  Of  pfoccHH ;5885,  88;}7 

Ward. 

1   Vjniide  of,  how  managed 1M02  lo  18r>l 

AVau  Dkhts. 
1  Coust-itutional  provision  as  to 51.'50 

WAIiKnonSKiMiON. 

1  Are  deiiositaries  for  hire 2112 

2  Diligence  required  of 2112 

W  AUK  A  NTS. 

1  Application  for,  under  hoad-rigiits 2;!()S 

2  Issue  under  head-rights,  when 2:571 

3  Of  appraisement,  law  of 2510  to  2523 

4  For  good  behavior 474'J  to  4751 

5  To  keep  peace 4752  to  4750 

6  Search  warrants 4757  to  4701 

7  For  bastardy 4762  to  4705 

Warrants  on  Treasury. 

1  Paymeuts  on  70 

2  Must  specify  fund  drawn  on 76 

3  Treasurer  shall  keep  book  of..- 92 

4  Comptroller  shall  keep  book  of 105 

Warrants  against  Offenders. 

1  Who  may  issue 4713 

2  Contents  of,  and  affidavits  for 4714 

3  Form  of  affidavit  for 4715 

4  Form  of  warrant 4716 

5  Special,  who  may  issue 4717 

6  Officer  to  try,  how  selected 4718 

7'  Bond  to  prosecute 4719 

8  Run  from  county  to  county 4720 

9  Officer  may  follow  prisoner 4721 

10  Officer  must  execute 4722 

11  Posse  of  officer  protected 4722 

12  Arrests  without,  allowed  when 4723 

13  Must  be  heard  in  reasonable  time 4726 

14  Bench  warrants  defined 4727 

15  Bench  warrants,  executed  how 4727 

16  Sheriff  may  take  bail,  when 4727 

17  Arrest,  what  is  4728 

18  Officer  may  break  door,  when 4729 

19  For  good  behavior 4749  to  4751 

20  Peace  warrants  4752  to  4756 

21  Search  warrants 4757  to  4761 

22  For  bastardy 4762  to  4765 

Warrant  for  Bastardy. 

1  Proceedings  under 4762 

2  Mother  convicted,  when 4763 

3  Testimony  before  magistrate 4763 

4  Bonds  to  maintain  bastards 4764 

5  Return  of  bonds  taken 4765 

Warrants  for  Good  Behavior. 

1  By  whom  and  when  issued 4749 

2^  Suit  on  bond,  how  brought.. 4750 

3  Bond   extended,  when 4751 

4  Rights  of  sureties 4751 

Warrants  to  Keep  the  Peace. 

1  Issued,  when 4752 

2  Bond  to  keep  peace 4752 

3  Breach  of  bond  and  suit  on 4753 

4  Provoked  breach,  no  recovery 4754 

5  Extension  and  discharge  of  bond 4755 

6  By  wife  against  husband 4756 

Warrants  to  Search.  , 

1  Law  concerning.. 4757  to  4761  ! 


Warranty. 

1  Administrator  cannot  make 2-VI3 

2  By  oflieer,  bindH  hitn,  wh<;n  2*J22 

3  Buyer  iriust  be  cstuliouH  in  abmjiicc  of...,  2<J''»l 

4  Of  certain  thing.-*,  ulwuyH  implied 2f'>'tl 

5  \''Ah-fA.  of  breach  of 2'i'>2 

0  How  cohHtnied 2853 

7  LatiMit  defcclrt 2Cr,| 

8  Patent  defects 2''>','> 

9  C(A'(;nant,H  of,   [ta.sH  to  pureha-Hcr,  when-  2702 

10  (i(;n<-ral  wMrranly  includes,  what 270J{ 

11  Offt;r  lo  it'sfiirid  not  ncceMsary  lo  Huit  on  2701 

12  Of  transft-rrer  of  n*-goiiabl«.'  papers 2778 

13  Damages  for  breach  of 2048 

Waste. 

1  By  administrators 2511 

2  l^y  executors 2n2,  2-511 

3  By  guaidians 181G 

Water  and  Light. 

1   On  trains — penalty  for  not  keeping 4o85 

Water  Courses. 

1  Deemed  fences,  when 1448 

2  Diversion  of,  gives  action 3018 

3  Suit  for  obstructing 3018 

4  RipMrian  rights,  law  of. 2227  to  223-3 

5  Und'^rground -30l9 

6  Right  of  land  owner  to 3018 

7  Miners  may  divert,  how 744 

Ways. 

1  Disturbing  right  of,  gives  action 3021 

Weatons. 

1  Carry  concealed,  how  punished 4527 

2  Carrying  deadly,  to  public  places,  pun- 

ished  .' 4528 
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ERRATA. 


[Other  errors  than  those  referred  to  may  be  found  in  the  Code — if  so,  it  is  believed  that  such  are  immaterial 
as  the  context  will  readily  suggest  the  correction.] 

In  line  one,  of  section  2714,  for  "  engagoment,"  read  "an  agreement." 

In  line  eight  from  the  top,  in  Article  2,  of  the  Constitution,  page  908,  after  the  word  "  year  "  and  before  the 
word  "preceding."  read  "next." 

"The  Ordinaries  as  school  oommissioners,"  should  be  stricken  from  the  head-notes  of  Chapter  V.,  on  page  68. 

"  Judges  of  Superior  Courts  and  Solicitors  General  "  should  be  stricken  from  the  head-notes  of  Chapter  III., 
on  page  220. 

The  note  following  section  494,  belongs  to  section  493. 

The  side-note  to  section  544,  belongs  to  section  548. 

To  section  891,  add  Smitli  v«.  Mason,  January  term,  1873. 

To  tlie  note  following  section  2494.  add  42  Ga.,  401. 

To  the  note  following  section  314G,  add  42  Ga.,  43. 

To  the  note  following  section  3211,  add  41  Ga.,  134. 

To  the  note  following  section  3213.  add  45  Ga.,  619. 

To  the  note  following  section  3417,  add  17  Ga.,  437. 

To  the  note  following  section  3591,  add  30  Ga.,  300. 

To  Chapter  III.,  page  533.  add  15  Ga..  423;  20  Ga.,  777. 

To  Chapter  v.,  page  590.  add  Act  of  1821,  C,  p.  481;  1  Kelly,  260;  25  Ga.,  350;  27  Ga.,  265;  and  Mosley  vs. 
Lyon,  January  term,  1873. 

The  cases,  36  Ga..  597.  and  40  Ga.,  346,  cited  in  note  to  section  3279,  belong  to  section  3278. 

Rule  of  Court,  No.  43,  should  be  cited  in  general  note  on  page  408. 

The  general  note  on  trusts  and  trustees,  on  page  404,  should  bo  at  the  end  of  Chapter  VIII.,  on  page  405. 

The  general  note  on  interrogatories  and  depositions,  on  page  684,  should  bo  at  the  end  of  Chapter  VI.,  on 
page  656. 

In  general  note  on  page  462,  for  "  constitutional  "  read  "conditional." 

In  note  to  section  2712,  for  "  annulled"  read  "  admitted." 

In  note  to  section  3101,  for  "demurrer"  read  "discovery." 

In  general  note  on  page  609,  for  "  do  apply  "  read  "  do  not  apply." 

In  note  to  section  4,  second  reference  should  read  "  12  Ga.,  93,"  instead  of  "19  Ga..  93." 

In  the  fifteenth  line  of  the  note  to  section  2002  for  "  section  1798,"  read  "  1978." 

The  note  to  section  3390  should  be  "6  Ga.,  213." 

Last  figures  of  general  note  under  section  4076  should  be  "  681  "  instead  of  "  601." 

To  note  on  section  4646,  under  head  "juries  are  judges  of  law  and  fact,"  add  41  Ga.,  217  ;  42  Ga.,  9.  •» 

Last  figures  in  note  to  section  4527  should  be  "221"  not  "421." 

Note. — The  unpublished  decisions  of  the  Supreme  Court,  made  at  March  term.  1861,  (which  we  understand 
will  soon  be  published)  are  cited  by  the  names  of  the  cases.  The  cases  cited  up  to  45  Georgia,  with  this  exception, 
are  referred  toby  pages  and  volume;  afterwards  by  names  of  parties  and  term  of  Court  at  which  the  decisions 
were  made. 
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PREFACE. 


This  little  work  is  intended  to  supply  a  want  of  the  profession,  much  felt  at  this  time,  owing  to  the 
recent  radical  changes  in  the  organic  laws.  The  author  has  kept  two  designs  in  view  :  first,  to  give,  in 
a  codified  form,  the  Acts  of  the  General  Assembly  of  a  public  nature  since  the  issue  of  the  Code,  and 
secondly,  to  place  the  new  Constitution  before  the  profession  in  a  form  better  adapted  to  the  purjKJses  cf 
study  and  reference,  in  the  arrangement  of  the  public  laws  the  plan  of  the  Code  has  been  followed  as 
far  as  was  found  convenient.  It  is  a  matter  of  regret  to  the  author  that  he  was  not  permitted  to  annotate 
this  part  of  the  work  by  references  to  the  recent  decisions.  This  he  was  compelled  to  forego,  owing  to 
the  desire  of  the  publishers  to  economize  space.  It  was  feared  by  them  that  the  book  would  become 
too  large  to  bind  with  the  Code — at  least,  with  any  degree  of  convenience.  The  annotations  to  the  Con- 
stitution do  not  extend  further  back  than  the  51  Ga,  Reports,  except  in  a  few  instances.  It  was  not 
deemed  necessary  to  go  into  the  reports  back  of  this  volume,  as  the  digests  published  up  to  and  through 
the  fiftieth,  render  the  law  easily  accessible.  Nor  is  there  an  exhausti\e  citation  of  the  cases  yet  re- 
ported, except  of  those  bearing  strictly  upon  constitutional  law. 

The  manuscript  of  the  Constitution  used  in  the  work  is  that  published  in  the  Journal  of  the  Convention 
under  the  auspices  of  the  Public  Printer.  The  proof  sheets  of  the  latter  were  submitted  to  Col.  X.  J. 
Hammond,  a  leading  member  of  the  Convention,  and  by  him  revised  and  corrected  by  the  original  copy. 
It  is  believed,  therefore,  Jo  be'Hterall^' cWiect.   '•       ''        ,    ■ 

The   author  sincerely  trusts  that  the  Bar  may   find  the  Work   of  some  practical  benefit   to  them   in  the 

arduous  labors  of  their  profession, 

X.  E.   H. 
Macon,  Ga.,  February  /,  iSjSy 


ERRATA, 


Let  the  reader  take  his  pencil  and  make  the  following  corrections: 

1.  In  the  foot-note  to  section  189,  for  the  figures  "  1273  "  read  "  1263." 

2.  In  section  222,  for  the  figures  "3696"  in  parenthesis,  read  "  1396." 

3.  In  section  273,  for  "  1699  and  1700"  read  "  1599  and  1600." 

4.  In  section  349,  for  *'  2614  "  read  2014." 

5.  In  the  foot-note  to  section  378,  for  the  figures  ''4080"  read  "4082." 

6.  In  section  405,  after  the  word  "  Sheriff,"  in  the  fourth  and  seventn  lines  of  the  section,  supply  the 
words  "  or  other  officer." 

7.  In  the  side-note  to  section  444,  the  figures  "  531  "  should  be  in  bold  faced  type  ,as  they  refer  to  the 
Code  instead  of  this  Supplement. 

8.  The  proviso  to  section  4552  of  the  Code,  conferring  exclusive  jurisdictions  in  the  Superior  Court,  to 
try  tDffenses  under  the  section,  is  repealed:     Acts  1875,  page  18. 

9.  To  the  second  line  under  '*  Special  duties  of  Grand  Juries,"  page  137,  add  "  ^3943-" 
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EXPLANATION. 


The  figures  in  bold  faced  type,  both  in  parenthesis  and  at  the  side  of  the  sections,  refer  to  the  sections 
of  the  Code  of  1873;  ^^  other  figures,  following  section  marks  on  the  side  of  the  sections,  refer  to  par- 
allel sections  of  the  Supplement.  The  Acts  are  referred  to  by  the  pages  of  the  pamphlet  of  each  year. 
The  sections  in  which  the  bold  faced  figures  are  in  parenthesis  have  been  amended  by  the  General  As- 
sembly since  the  Code,  and  are  given  entire  in  the  Supplement  as  they  now  read — except  in  a  few  in- 
stances where  asterisks  or  explanatory  words  appear,  which  will  be  easily  understood. 


SUPPLEMENT  TO  THE  CODE. 


PRELIMINARY  PROVISIONS. 

§1.  (1.)  Laws  of  general  operation  in  force  in  this  State.  Tlie  laws 
of  general  operation  in  this  State  are, 

1st.  As  the  supreme  law:  the  Constitution  of  the  United   States,  the  Const  of  1377. 
laws  of  the  United   States  in   pursuance  thereof,  and  all   treaties   made  ^^'^^"'■'■ 
under  the  authority  of  the  United  States. 

2d.  As  next  in  authority  thereto:  the  Constitution  of  this  State. 

3d.  In  subordination  to  the  foregoing:  all  laws  now  of  force  in  this 
State  not  inconsistent  with  the  Constitution  thereof,  and  the  ordinances 
of  the  Convention  of  1877,  which  shall  remain  of  force  until  modified 
or  repealed  by  the  General  Assembly. 

§2.  (S.)  Statutes — when  knowledge  of  presumed.     Three  days  shall  be  Acts  1876,  p.  28. 
allowed  from  the  date  of  publication,  for  every  hundred  miles  distance 
from  the  Capital,  before  a  knowledge  of  the  law  shall  be  presumed  against 
the  inhabitants. 

CHAPTER  I. 

DIVISIONS  OF  THE  STATE,  Etc. 

§3.  New  county  created.     Oconee. 
Acts  1875,  P^g^  109- 

§4.  Public  lands  ceded  to  United  States.     Certain  lands,  for  building 
lighthouses,  etc.,  relinquished  by  the  State  to  the  United  States. 
Acts  1874,  page  93. 

COWETA   CIRCUIT. 

§5.  Name  changed.     The  name  of  the  judicial  circuit  known  as  theActs  1S74.  p.  v,. 
Tallapoosa  Circuit  is  hereby  changed  to  the  Coweta  Judicial  Circuit. 


CHAPTER  II. 

OFFICERS  OF  THE  STATE. 

ARTICLE  I.     COMPTROLLER  GENERAL. 

§6.  Agricultural  Returns — Consolidation  of     All  laws  now  in  force 
requiring  the  Comptroller  General  to  consolidate  and  take  care  of  Agri- ,,^^/  ^''  ^'  ^' 
cultural  returns,  and  publishing  the  same  in  his  annual  report,  or  other- 
wise, are  hereby  repealed. 

This  Act  repealed  section  114  of  the  Code,  etc. 


10  CHAPTER  11— AllTICLE  2.— Treasurer. 


ARTICLE  II. 

TREASURER  OF  THE  STATE. 


Code,  g §89-97. 


§7.  Eh\tii.'n  and  Term  of  Offirf.  There  sliall  be  a  Treasurer  of  the  State,  who  shall  be 
Const.  1S77.  elecied  at  the  same  time  and  in  the  sn)ne  manner  with  the  Governor.  lie  shall  hold  his 
|36oo-6oi.  otiice  for  two  years,  a;id  mud  liis  successor  is  elected  and  (]ualitied.     The  tirst  election  shall 

take  place  on  the  tirst  Weilne.^day  in  October,  1880.  His  salary  shall  be  ^2,000.00  per  an- 
num. 

^8.    Treasurer  s  oath  and  hotid.      Before  entering  on  the  duties  of  his  ofifice,  the    State 

Treasurer  shall  take  an  oath  hclore  the  Ciovernor,  or  one  of  the  Judges  of  the  Supreme  or 

.  ,  ^.   Superior  Courts  of  this  State,  to  support  the  Constitution  of  the  United  States,  and  the  Con- 

xs  ^—    -'       ~  'stitution  oi  the  State  ol  (Georgia,  and  faithfully  to  execute  the  duties  of  his    office,  which 

"     "^'^^"  oath  shall  be  in  writing,  and  subscribed  to  by  the   State  Treasurer,  and  hied  and  recorded 

in  the  Executi\  e  Office.     The  State  Treasurer  shall  also  give  bond  to  the  State  of  Georgia, 

with  security  ux  securities,  approved  In-  the  Governor,  in  the  sum  of  two  hundred  thousand 

dollars,  conditioned  as  follows  : 

1.  That  he  will  faithfully  discharge,  execute  and  perform  all   and  singular  the  duties  of 
him  requiretl,  and  whicli  may  be  required  by  tlie  Constitution  and  laws. 

2.  That  he  will    faithlully  account  for  and  pay  over  all  moneys  that  may  be  received  by 
him,  Irom  time  to  time,  by  virtue  ol   his  office. 

3.  That  he  will  safely  deliver  to  his  successor  all  books,  moneys,  vouchers,  accounts  and 
effects  whalsover  l:)elong;ng  t'l  his  said  office. 

i9    Securities  on    b''7id.      Each  security  on  the  bond   of  the  Treasurer  shall   make  oath 

that  he  is  '*  bofia  fide^^   worth,  over  and  above  his  debts,  exemptions  and  liabilities  of  all 

A:'.^  i?76,p.  127.  kind,  property  in   really  and  personalty,  not  less  than   some  specified  sum,  to  be  stated  in 

^X51_  said  oath,  which  oath  sh;dl  be  attached  to  said  bond,  and  recorded  therewith.      He  may,  by 

express  stipulation  in  writing,  limit  his  liability  to  a  specific  sum,  to  be  stated  in  said  bond  ;- 

and  all  the  property  of  the  '1  reasurcr,  to  the  full  amount  of  said  bond,  and  the  property  of 

^  the  securities  to  the  amount  'or  which  they  may  be  severally  bound,  shall  be  liable  for  the 

faithful  performance  by  the   Treasurer  of  the   duties  of  his  office,  as  set  forth  herein,  from 

the  date  of  the  execution  of  said  bond  ;  and  a  lien  is  hereby  created  in  favor  of  the  State 

upon  the  property  of  the  Treasurer  to  the  amount  of  said  l)ond,  and  upon   the  j^roperty  of 

the  securities  upon  his  said  bond  to  the  amount  for  which  they  may  l^e  severally  liable,  from 

the  date  of  the  execution  thereof.  • 

^10.    Guvertjor' s  approval  of  bond.     The  Governor  shall   not  approve  any  bond  of  the 

Treasurer  unless  the  sums  so  sworn  to,  as  above  set  forth,  and  the  specific   sums   in   which 

Act:.  107  ,p.  1-7.  ^^  security  or  securities  have  limited  their  lial^ility,  shall,  in  the  aggregate,  at  least,  equal 

two  hundred  thousand  dollars,  the  amount  of  the  penalty  thereof,  and  he  shall  be  satisfied 

of  the  responsibility  of  each  security. 

\\l.   Reeord  of  bona.     The  bond  of  the  Treasurer,  when  duly  executed  and  approved, 

shall  be  recorded  in  the  Secretary  of  the  State's  office,  and  tiled  in  the  Executive  office,  and 

AcLs  1876,  p.  127.  ji  copy  thereof,  certified  by  one  of  the  Governor's  Secretaries,  under  the  seal  of  the  Executive 

Department,  or  a  certified  copy  taken  from  the  records  of  the  Secretary  of  State's  office, 

shall  be  received  in  evidence,  in  lieu  of  the  original,  in  any  of  the  Courts  of  this  State. 

^,12.  Insufficiency  of  security.  It  shall  be  the  duty  of  the  Governor  at  all  times,  when 
in  his  (^])inion  the  security  or  securities  of  any  Treasurer  have  or  are  likely  to  become  in- 
Aci.si876,p.  127.  valid  or  insufficient,  to  demand  and  recpiire  such  Treasurer  forthwith  to  renew  his  l^ond  to 
;171.  ii/i.  the  .State  of  Cieorgia,  in  the  penalty  and  according  to  the  form  prescribed  in  this  Article,  and 
in  case  of  neglect  or  refusal  by  any  Treasurer  to  give  bond,  with  security  or  securities  as 
aforesaid,  within  ten  days  after  the  same  shall  be  demanded  and  required  by  the  Gover- 
nor, such  neglect  or  refusal  shall  be  a  discpialification  under  the  law,  and  shall  create  a  va- 
cancy ill  said  (office  of  Treasurer;  and  the  (Governor  is  herel)y  required  to  proceed  forthwith 
to  appoint  a  fit  and  pro])er  person  to  fill  the  vacancy  occasioned  thereby,  untd  the  next  ses- 
sion of  the  Ciener.d  Assemljjy  thereafter,  and  such  appointee  sliall  give  like  bond  and  security, 
and  in  the  same  manner,  and  uj)on  the  same  terms  as  prescribed  for  the  Treasurer  in  this 
article. 

^13.   Suspensi'/?i  (f  7'reas7it er.     Upon  representation  made  to  the  Governor  by  any  per- 
son under  oath,  or  vvlicre  the  Governor  has  received  reliable  information  "from  any  source, 
Acts  187^.  p.  127.  'hat  the  Treasurer  is  insane,  or  manifestly  ins(;lvent,  or  that  he  has  absconded  or  concealed 
gej8.  himself,  or  is  guilty  of  conduct  which  is  to  the  hazard  of  the  public  treasury,  it  shall  be  his 

duty  to  call  a  council  to  be  ccynij^osed  of  the  Attorney  General,  Secretary  of  State,  and 
CoiTi))t roller  General,  rnd  if  they  or  a  majority  of  them,  after  an  examination  into  the  truth 
of  such  representation,  siiall  find  the  same  to  l)e  true,  the  Governor  shall  suspend  the  Treas- 
urer from  office  until  the  next  session  of  the  General  Assembly  thereafter,  and  issue  j^roc- 
lamation  thereof,  and  he  shall  submit  to  said  body  his  action  in  the  premises  and  the  reasons 
therefor.  In  the  event  of  a  sus])ension  of  the  'i'reasiirer  under  the  provisions  of  this  section, 
the  Governor  shall  appoint  some  fit  an''  projjer  person  to  discharge  the  duties  of  said  (office 
during  the  period  of  such  suspension,  who  shall  take  an  oath  and  give  bond  and  security 
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upon  like  terms  and  in  the  same  manner  as  providefl  in  this  article  for  the  Trcanurer  elected 

by  the  people. 

^14.    The  Governor  to  fxcrcue  ;^pnrr(il  supcrhitendcnry  over.     'I'hc  Governor  mav  exer- 
cise a  general  superinten^ieiice  over  the  office  of  Slate  Treasurer,  not  inconsistent  with  the  Acu  iftT^.p.  i««. 
provisions  prescribed  for  it  hy  law,  and  may,  at  any  time,  appf>int  some  competent  pers^m  ^/.y/^^T^- 
to  examine  into  the  state  of  such  office,  for  any  perirxl  of  time  he  may  desi^^nate,  and  report 
its  condition  to  him  ;  and  shall  have  power  to  require  in  writing  of  such  Treasurer,  to  with- 
draw the  public  funds  from  any  place  of  (le])osit  deemed  unsafe  by  him, 

^[5.    Treasurer  resii^nijiii  or  removinif.     If  the  Tr('asur<,-r  resign  or  is  removed,  he  must 
within  ten  days  ihereafier,  state  his  accounts  to  the  (Jornpiroller  (ieneral,  and  deliver  the  Aciin876,p  ti%, 
books,  papers  and  money  of  the  treasury  to    his  successor,  taking  his  receipt  therefor;  and 
the  Comptroller  General  must  record  a  statement  of  such  settlement  and  receipt  in  his 
office,  and  report  the  same  forthwith  to  the  (governor. 

^16.  Treasurer  in  default  or  absenting  himself .  If  the  Treasurer  fail  to  comply  with- 
the  provisions  of  the  preceding  section,  or  if  he  dies,  absconds,  or  absents  himself  with- 
out sufficient  cause  for  as  long  as  twenty  days,  the  Comptroller,  after  giving  ten  days'  notice  ActM876,  p,  128. 
by  publication  in  some  ]iublic  gazette  at  the  seat  of  government,  must  prcjceed,  and  in  the 
presence  of  any  i)erson  who  may  appear  in  behalf  of  the  late  State  Treasurer,  or  if  none  ap- 
pear, in  the  presence  of  the  Attorney-General,  to  state  his  account,  and  deliver  the  books, 
papers,  money,  and  all  other  appurtenances  of  his  office  to  his  successor,  taking  his  receipt 
therefor,  and  record  and  file  such  statement  and  receipt  in  his  office,  and  report  forth- 
with to  the  Governor.  (Shall  keep  his  office  in  the  Capitol,  and  shall  furnish  copies  of 
records.*) 

317.  Office — ivhere  kept.  He  shall  be  provided  with  suitable  apartments  in  the  State 
Capitol,  furnished  at  the  State's  expense.  He  shall  reside  at  the  Capital,  and  keep  his 
office  open  daily,  Sundays  and  holidays  excepted;  and  he  shall  furnish  to  all  applicants.  Acts  1876, p.  128. 
upon  the  payment  of  the  prescribed  fees,  copies  of  all  records  and  public  documents  within  ^^ji-^-"^- 
his  office.  He  shall  receive  no  perquisites  for  any  official  act,  but  the  fees  prescribed  shall 
be  collected  by  him  and  paid  into  the  StAte  Treasurer.  He  is  nuthori/ed  to  enijtloy  a  suit- 
able person  as  clerk  to  assist  him  in  the  duties  of  his  office,  and  to  remove  him  at  his  pleas- 
ure;  and  such  clerk  shall  receive  a  salary  of  sixteen  hundred  dollars  per  annum. 

^18.   Duties  of  Treasurer.     It  is  the  duty  of  the  State  Treasurer, 

1.  To  receive  and  keep  safely  all  the  money  which  shall  be  paid  to  him  in  behalf  of  the 

State,  (giving  certificates  therefor,  which  certificates  shall  specially  set  forth  the  amount,  on  f^^^  jg  g  , 
what  account,  and  by  whom  paid,  and  shall  be  lodged  as  vouchers  in  the  Comptroller's 
office,)  and  to  pay  out  the  same  only  upon  the  warrants  of  the  Governor,  when  counter- 
signed by  the  Comptroller-General,  excepting  the  draft  of  the  President  of  the  Senate,  and 
Speaker  of  the  House  of  Representatives,  for  sums  due  to  the  members  and  officers  of  their 
respective  bodies. 

2.  It  shall  be  the  duty  of  the  Treasurer  to  keep  a  durable  book,  wherein  he  shall  enter, 
each  day,  in  charge  against  himseir,  all  and  every  sum  of  money  received  by  him,  stating 
from  whom  and  on  what  account  received,  and,  per  contra,  crediting  himself  with  any  and 
all  sums  disbursed  by  him  in  any  manner,  stating  to  whom  paid,  when  paid,  and  on  what 
account  or  purpose  paid;  and  for  all  disbursements,  whatsoever,  he  shall  take  receipts  or 
other  vouchers  therefor.  He  shall  also  keep  a  true  and  faithful  record  in  a  book,  of  all 
warrants  drawn  by  the  Governor  on  the  Treasury,  stating  the  number  of  the  warrant,  the 
amount,  the  date  and  the  payee  of  the  same,  and  to  what  fund  the  same  is  chargeable,  and 
he  shall  carefully  keep  on  file  said  warrants. 

3.  The  Treasurer  shall  keep  a  general  ledger  of  accounts,  into  which  he  shall  post  all  the 
receipts  and  disbursements  of  his  office,  arranging  the  receipts  and  disbursements  under  the 
heads  to  which  they  properly  belong.  He  shall  open,  in  said  ledger,  an  account  with  each 
appropriation  made  by  the  General  Assembly,  and  with  each  salaried  officer  of  the  vState.  in 
which  he  shall  credit  the  object  for  wliich  the  appropriation  is  made,  with  the  amount  ap- 
propriated to  the  object,  and  shall  charge  such  appropriation,  with  the  payments  made  by 
him,  upon  the  same.  He  shall  open  in  said  ledger  a  general  account  of  receipts  and  dis- 
bursements ;  which  last  mentioned  account  he  shall  compare  with  the  books  kept  l\v  the 
Comptroller  in  his  office,  on  the  last  day  of  each  quarter  of  the  fiscal  year;  and,  after  hav- 
ing compared  them,  shall  strike  the  balance  on  said  account,  showing  the  amount  at  that 
time  in  the  Treasury  to  the  credit  of  the  State,  and  he  shall  carry  said  balance  forward  on 
the  book  to  the  general  account  for  the  next  quarter. 

4.  The  Treasurer  shall  keep  accounts  in  the  books  of  his  office  with  the  different  banks 
in  which  the  public  revenue  or  money  is  deposited,  on  which  balances  shall  be  struck  at 
the  aforesaid  periods,  showing  the  amount  in  bank  to  the  credit  or  debit  oi  the  State ;  but 
the  deposits  of  the  public  revenue  or  money  shall  be  made  only  in  such  bank  or  banks  as 
the  Treasurer  may  select,  with  the  approval  of  the  Governor,  and  the  written  approval  of 
the  Governor  designating  the  depositcn-y  or  depositories  of  the  public  funds,  shall  be  entered 
of  record  in  the  Executive  office.  The  bank  or  banks  where  public  deposits  are  made  by 
the  Treasurer,  or  by  any  other  person  by  the  direction  of  the  Treasurer,  shall  transmit  to 

*  So  printed  in  the  laws.     It  w^as  evidently  intended  for  the  heading  of  tlie  following  section. 
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the  Comptroller  General  ami  Treasnrer  monthly  statements  of  the  deposits,  checks  and 
drafts  received  and  j')aid  l^y  them  on  account  of  the  Treasury. 

5.  The  TiCAsuror  shall  also  keep  a  general  cash  account,  which  shall  be  balanced  at  the 
ActsiS76.p.  i»9.  expiration  ot  each  quarter  of  the  fiscal  year,  showing  the  balance  in  the  Treasury  at  the  end 
of  each  quarter. 

o.  The  Treasurer  sliall  also  keeji  check  books,  within  which  there  shall  be  suitable 
margins.  The  checks  shall  be  numbered  by  numbers  in  the  margins  corresponding  with 
the  numbers  upon  the  checks  ;  and  he  shall  note  in  the  margin  the  date  and  amount  of  the 
check,  the  appropriation  to  which  it  shall  be  charged,  and  the  person  to  whom  it  shall  be 
issued;  and  he  shall  balance  his  accounts  with  all  banks  or  other  depositories  holding  State 
deposits  as  often  as  once  in  each  month, 

7.  Preceding  each  annual  session  he  must  submit  to  the  Governor  detailed  estimates  of 
the  probable  receipts  and  expenditures  for  the  next  fiscal  year,  stating  the  source  of  income 
and  the  probable  amounts  to  be  received  therefrom;  also,  the  objects  of  appropriation,  and 
the  probable  necessities  of  the  Treasury. 

8.  He  shall  pay  all  funds  pledged  to  the  payment  of  the  public  debt,  or  interest  thereon, 
or  to  any  object  of  etlucation,  and  to  these  objects  only,  and  in  no  wise  to  any  ©ther  pur- 
pose. All  payments  from  the  Treasury  shall  be  paid  from  the  fund  appropriated  for  such 
purpose,  and  not  from  any  other. 

9.  At  the  end  of  every  quarter  of  the  year,  he  shall  make  a  written  report,  under  oath,  to 
the  Governor,  of  the  several  amounts  received  by  him  during  the  three  months  preceding 

^7;-  such  report;  and  he  shall  also  submit  to  the  Governor  itemized  monthly  reports  of  the  con- 

dition and  transactions  of  the  Treasury,  and  the  information  contained  in  such  monthly 
reports  may  be  given  to  the  public  from  time  to  time,  at  the  discretion  of  the  Governor. 

10.  He  shall  keep  safely  the  scrip  for  bank  stock,  the  State  bonds,  and  other  evidences  of 
the  educational  fund,  and  manage  and  control  the  same  for  the  purposes  to  which  they  are 
pledged.  He  may,  with  the  approval  of  the  Governor,  deposit  all  funds  set  apart  for  the 
purpose  of  education,  or  any  other  purpose  not  required  for  immediate  use,  in  any  chartered 
bank  of  this  State,  subject  to  his  draft  as  Treasurer,  and,  with  the  Governor,  make  such 
contract  with  said  bank  for  the  use  of  such  funds  as  may  be  beneficial  to  the  State.  If,  at  any 
time,  when  the  Legislature  is  not  in  session,  the  Governor  be  of  opinion  that  the  safety  of  the 
public  funds  requires  it,  he  shall  by  his  order  in  v/riting,  direct  to  the  Treasurer  to  transfer 
the  money  held  by  any  depository  or  depositories,  on  account  of  the  Treasury,  to  any  other 
safe  and  proper  depository  or  depositories,  as  the  Treasurer  may  select,  with  the  approval 
of  the  Governor,  which  approval  shall  be  in  writing,  and  shall  designate  the  depository  or 
depositories  thus  selected,  and  the  Treasurer  shall  thereupon  transfer  the  same  as  directed; 
but  all  such  orders  shall  be  duly  recorded  in  the  Executive  office,  and,  as  soon  as  possible 
thereafter,  be  submitted  to  the  Legislature,  with  the  reasons  therefor. 

11.  The  Treasurer  shall  not,  under  any  circumstances,  use  himself,  or  allow  others  to 
use,  the  funds  of  the  State  in  his  hands;  and  for  every  violation  of  this  section  he  is  liable 

^^^'  to  the  State  for  the  sum  of  five  hundred  dollars,  as  a  penalty,  or  a  forfeiture  of  his  salary,  if 

said  forfeiture  will  pay  the  penalty  incurred. 

12.  He  is  authorized  to  pay  all  officers  of  the  State,  whose  salaries  are  fixed  by  law, 
seventy-five  per  cent,  of  the  amount  for  which  service  has  been  actually  rendered  at  the 
date  of  said  payment,  taking  receipts  for  the  same,  which  shall  be  his  vouchers  and  exhibits 
to  Executive  warrants  for  said  salary;  and  may  also  pay  members  of  the  General  Assembly 
in  the  same  way,  where  their  accounts  are  duly  audited,  unless  prevented  by  the  resolution 
of  either  or  both  branches  of  the  General  Assembly. 

13.  He  shall  annually  report  to  the  Governor  the  amount  of  the  State  debt  bearing  inter- 
est for  each  year,  distinguishing  between  the  sterling  bonds,  if  any,  and  federal ;  the  rate 
per  cent,  paid  on  each  kind  of  bonds,  the  amount  of  each  rate  paid  ;  also  the  exchange  if 
any  ;  premiums  on  gold,  if  any  ;  and  the  aggregate  amount  of  interest  paid  in  each  year, 

'  and  the  proijable  amount  due  and  unpaid  at  each  serai-annual  payment,  and  the  reasons  for 

such  non-payment,  as  far  as  can  be  ascertained  by  him. 

14.  Wlien  he  pays  the  interest  or  principal  of  the  State  debt,  upon  a  warrant  issued  in  his 
favor,  he  shall  stamp  or  mark,  in  a  plain  and  indelible  manner,  the  coupons  or  bonds  on 
which  the  payinents  are  made,  "paid,"  and  deposit  the  same  in  the  vault  of  the  treasury, 
to  be  preserved  in  the  Treasurer's  office,  with  the  same  care  as  the  funds  of  the  State,  sub- 
ject to  the  order  of  the  General  Assembly. 

15.  He  shall  not  pay  any  appropriation  due  and  not  called  for  within  six  months  after  the 
expiration  of  the  fiscal  year  for  which  it  is  appropriated,  but  it  reverts  to  the  general  fund 
in  the  Treasury. 

16.  All  annual  reports  required  to  be  made  to  the  Governor  by  the  Treasurer  shall  be 
made  on  or  before  the  31st  day  of  December,  and  shall  be  filed  in  his  office,  and  by  him 
laid  before  the  General  Assembly,  in  connection  with  his  first  annual  message  there  after. 

■§19.   Siaff   bonds — Registry  and  payment. — The  Treasurer  shall   keep  a  book  in  which 
shall  be  registered  the  bonded  obligations  of  the  State  under  appropriate  headings,  stating 
Acts  1876, p.  132.  ti^e  Act  by  which  the  same  is  authorized,  the  amount  of  bonds  issued  thereunder,  the  rate 
y    .  per  cent,  per  annum  of  the  interest  thereon,  the  denomination  of  said  bonds,  and  the  sig- 

natures thereto ;  and  said  registration  by  numbers  shall  follow  such  captions,  with  suitable 
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spaces  opposite  to  and  pertaining  to  said  particular  numbers  of  each  bond,  wherein  shall 

be  recorded,  in  ink,  the  i)ayrnefil  of  each  coujjon  on  or  after  its  maturity,  l>y  writinj/  in  ink 
the  full  word  "  paid,"  and  said  hook  of  rcj^nstratic;n  <>(  honrls  shall  have  suitihle  an<i  ap- 
propriate columns,  wherein  shall  he  recorded  the  numbers  of  said  hoiids,  the  date  of  nejjo- 
tiation  or  issue  of  each  bond,  the  name  of  the  jjcrson  tf;  whom  sold  or  issued,  the  flate  of 
the  payment  of  each  bond,  and  the  name  of  the  j)erson  t(j  whom  said  bond  was  paid,  con- 
forming in  the  foregoing  particulars  to  the  "  stanrlard  bond  book  "  submitted  to  the  General 
Assembly  at  the  session  of  1876,  by  the  Joint  Finance  Committee  thereof. 

^20.  Failing  to  perform  duties— fi.  fa.  instanter.  If  the  Treasurer  fails  to  perform  the 
duties  of  his  office,  misapplies  or  uses  the  funds  of  the  State,  fails  to  account  for  and  j>ay 
over  any  moneys  that  he  may  have  received  l)y  virtue  of  his  office,  whcrel^y  he  becomes  p^^^^^^f^  ^ 
liable  to  the  State,  it  shall  not  be  necessary  to  sue  his  official  bond,  \)\x^  the  Governor  is 
hereby  authorized  to  issue  a  fi.  fa.  instanter  against  the  Treasurer  and  his  securities  for  the 
amount  due  the  State  by  the  Treasurer,  with  the  penalties  and  costs,  said  fi.  fa.  to  be  di- 
rected to  all  and  singular  the  Sheriffs  of  said  State,  and  shall  be  executed  by  them  ;  and 
the  Treasurer  and  his  securities  shall  have  only  those  defenses  now  allowed  Tax  Collectors 
against yf./aj.  issued  by  the  Comptroller- General  against  them. 


ARTICLE  III. 
STATE    GEOLOGIST. 

|2I.  The  Act  creating  this  office,  passed  27th  February,  1874,  provides  that  the  Gover- 
nor shall  make  the  appointment  to  the  same,  to  be  confirmed  by  the  Senate.  The  incum- 
bent holds  until  removed  by  the  appointing  power  for  inefficiency,  incompetency  or  mis-  Acts  1874,  p.  >>. 
conduct,  or  until  the  office  is  abolished  by  the  Legislature.  He  must  keep  his  office  at  the 
seat  of  Government.  A  Board  of  Advisement  is  also  created,  consisting  of  the  Governor  as 
president,  the  Secretary  of  State,  Comptroller-General,  Treasurer,  Attorney  General,  and 
State  School  Commissioner.  The  Geologist  is  allowed  three  assistants,  to  be  appointed  or 
removed  by  the  Board  of  Advisement  on  his  recommendation.  (Acts  1875,  P-  3^0  I^  ^S 
his  duty,  with  his  assistants,  to  make  a  complete  geological,  mineralogical  and  physical 
survey  of  the  whole  State,  mapping  it  out  into  three  sections,  North,  Middle  and  South 
Georgia,  and  analyzing,  locating  and  defining  whatever  may  be  discovered  in  Georgia  of 
scientific  or  economical  value.  He  is  required  to  make  annual  reports  to  the  Governor  of 
all  information  developed  in  the  progress  of  his  work.  Ten  thousand  dollars  per  year  for 
five  years  is  appropriated  to  carry  on  the  work. 

The  Act  of  1875,  (pamphlet  p.  31)  provides  where  and  how  the  work  shall  begin,  etc., 
and  repeals  the  section  of  the  previous  Act  allowing  a  salary  to  the  Geologist  and  his  as- 
sistants. 


CHAPTER  IIL 

OFFICIAL  BONDS. 


§22.  (154.)  Within  what  time  official  bonds  imist  he  filed.  The  of- Acts  1S75,  p.  16. 
ficial  bonds  of"  public  officers  required  by  law  to  be  filed  in  the  office  of 
the  Comptroller,  Secretary  of  State,  or  Executive  Department,  must  be 
filed  therein  within  forty  days  after  the  election  or  appointment  of  such 
officer  ;  when  in  the  office  of  the  Clerk  of  the  Superior  Court  or  Ordina- 
ry, within  thirty  days  therefrom ;  in  all  other  cases  within  twenty  days 
tlierefrom. 

The  proviso  to  the  old  section  is  repealed  and  the  section  stands  as  above  given. 
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CHAPTER  IV. 

TlIK  JUDICIAL  DEPARTMENT. 


ARTICLE    I. 
OP^  THE  SUPREME  COURT  AND  ITS  OFFICERS. 


SECTION  I. 
SESSIONS  AND  JUDGES. 

§2-'>.   (*3^3S,)      Time  and  place  of  session,  etc.     Tlie  Su|)renie  Court 
Const.  1877,       of  (|i(.  Stale  of  Georo^ia  shall  s'\t  at  the  seat  of  government,  an<]  its  terms 
shall  heiiiii  on  the  third  Monday  in  January  and  the  second  Mon<hiy  in 
AcLs  1S77,  p.94.  Auo'ust  of  each   year.      The  Court  shall  be   held  b}'-   two  or   more  of  the 
Judires  thereof^  and  shall  continue  until  the  business  of  the  Court  is  dis- 
posed of. 

§24.  (^'^SH.)  Attendance  of  Jiidges,  and  adjournments.  It  shall  be 
Acts  18-7,  p.  94.  the  duty  of  all  the  Ju<lges  of  said  Court  to  al  tend  ea(;h  term  thereof;  but 
if  from  ])rovidential  cause  any  one  of  the  Judges  cannot  attend  the  Court, 
such  Court  may  be  held  by  two  Judges.  If  only  one  Judge  shall  attaiJ 
he  may  adjourn  the  Court  to  any  time  agreed  upon  by  himself  and  an- 
other of  said  Judges,  whose  consent  shall  be  in  writing  and  filed  with  the 
Clerk  of  said  Court.  If  no  Judge  attends  it  shall  be  the  duty  of  the 
Clerk  and  Sheriff',  or  either  of  them,  to  adjourn  said  Court  until  the 
next  regular  term. 

SECTION  11. 

PRACTICE   IN. 

§25.  (4-^»5^,)     Bill  of  exceptions — lohen  to  he  tendered.  Such  bill  of  ex- 
cei)tions  shall  be  tendered  to  the  Judge  who  ])resided  in  the  cause,  with- 

Acts  1875,  p.  24.  in  thirty  days  from  the  adjournment  of  the  Court,  or  the  date  of  the  de- 
cision at  Chambers,  and  in  the  event  that  the  Court  shall  not  adjourn 
within  thirty  days  from  the  date  of  the  organization  and  opening  of  the 
Court,  then  such  bill  of  exceptions  shall  be  lende»'ed  to  the  fjndge  who 
presided  in  the  cause  within  sixty  days  from  the  date  of  the  decision, 
judgment,  verdict  or  decree  rendered  ;  and  if  the  same  is  true,  and  con- 
tains, in  connection  with  the  transcript  of  the  record,  all  the  facts  nec- 
essary to  the  understanding  and  adjudication  of  the  alleged  eiior,  the 
said  Judge  shall  sign  and  (;ertify  the  same  substantially  as  follows: 
The  form  of  the  certificate  is  continued,  as  in  section  4252  of  the  Code. 
§26.    Cases  not  to  be  dismissed, — ijohen.     No  cavSe  shall  be  dismissed  by 

Act-,  1877,  p>5^|,(.  Su|)reme  Court,  or  the  bewaring  thereof  postf)one(l,  by  reason  of  a  fail- 
ure of  the  Clerk  of  the  Superior  Court  in  transmitting  the  bill  of  ex- 
cej)tions  and  copy  of  the  record,  or  either  of  them,  in  any  case,  to  the 
Clerk  of  tiie  Supreme  Court:  Providedy  the  bill  of  exceptions  and  copy 
of  the  lecord  in  such  case  shall  reach  the  Clerk  of  the  Supreme  Court 
before  said  Court  shall  have  finished  the  Circuit  to  which  said  case  be- 
longs ;  but  said  case  must  be  entered  by  said  Clerk  of  the  Supreme  Court 
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OM  the  (locket  of  enses  (rorn  IIk;  Cireuit  to  wliieli  it  Im^Ioiim^h,  jitid  ho  licinl 
by  i1h' Siij)i'eme  Courl  at  (lie  term  lo  wliieli  il  slioiiM  have  Imm-h  r<riinie<l, 
alter  all  ihc^  eases  on  ihcenlirc  doekef  (or  lli;i|  t«riii  h;i\'e  hccri  heard* 
ai)(]  iij)on  enleriiijjj  said  eas(M)n  tlie  docket  aloic>aid,  .-aid  (,'h'rk  of  the 
Supreme  Court  must  ^ive  iiotl(;e  In  writing,  at  nnr-e  t<»  the  atloniev  of 
th(,' defeudaMt  in  error  ot  th(;  (Mitry  and  time  ol'  hcai-ino.  J  h  (.;is,o  I.Ikj 
hill  of  exeeplioMs  and  (topy  oCthe  record  shall  nnt  rc;u;h  t he  (.'h-rk  of  t he 
Supi'CMMC  Court  befoi'e  the  eases  from  ihi;  (.'irciiit  to  wliieh  it  hehjiij^.s 
shall  have  been  disposed  of,  said  (;ase  shall  n<»i  b(;  dismissed  on  aecmmt 
of  a  failure  to  return  or  send  up  the  same  at  iIk'  proper  time^  bui  shall 
be  place<i  by  the  (.'IcM'k  of  the  Supi'enu;  Court  on  ihc  docket  lor  the  next 
term  of  said  Court,  and  then  heard  with  the  eases  from  therjiivmif  to 
whieh  said  case  belongs,  and  the  Clerk  shall  give  a  notice,  in  \vi-itin;r,  to 
the  attorney  of  defendant  in  error,  at  once,  of  the  entr>'  and  time  of 
hearing.  Whenever,  under  this  se(;ti()n,  notice  in  writing  i.^  to  b"  oivn 
by  the  Clerk  of  the  Su|)reme  Coui-t,  it  will  be  suilieient  t(j  addre.-s  a  let- 
ter to  the  attorney  of  defendant  in  error  at  his  post-olTice. 

Part  of  this  section  unconslitulional :   See  Goodman  vs.  Morris,  decided  Oct.  13,  1S77. 

§27.   Parties  guilty  of  negligence.      No  person  shall  be  en!ilI(Ml  lo  the 
benefit  of  the  provisions  of  the  preceding  section  wiio,  by  his  own   act, -'^<^''' '^77,  p. 95- 
or  that  of  his  counsel,  has  been  the  cause  of  the  delay  or  fiiilure  to  send 
up  said   bill  of  exceptions  or  a  co[)y  of  (the)   record,  l)v  consent,  direc- 
tion or  procurement  of  any  kind. 

§28.  3Ii  stakes  of  Clerk  of  Superior  Court — how  corrected.  If  any  mis- 
take shall  be  made  by  any  Clerk  of  the  Superior  Court  in  his  enlrv  of  id. 
filing  the  bill  of  exceptions  in  any  case,  and  it  has  been  made  so  to  ap- 
pear to  the  Supreme  Court,  said  Court  shall  take  any  necessary  and  prop- 
er constitutional  order  to  secure  the  correction  of  such  mistake,  and  a 
hearing  of  the  case. 

§29.  Inco'inplete  record — hoio  corrected.  If,  at  any  time,  when  a  case  is 
called  for  trial,  or  during  the  trial,  or  afterwards,  while  the  Supreme 
Court  may  have  the  same  under  (x)nsideration,  it  is  discovered  that  [\\v  . 
record  is  so  incomplete  that  justice  reqtrires  the  case  to  be  postponed,  or 
continued  until  the  record  can  be  made  complete,  the  Suj>reme  Court 
shall  take  such  control,  and  give  such  order  and  direction  as  may  be 
proper  in  the  premises  and  constitutional. 

§30.    Want  of  service  may  be  waived.     No  case  shall  be  dismissed   bv 

■  lo  /^  r  r  •  I  1  \  n       ^    I        '    Act.- 1877,  p.  95. 

the  Supreme  Court  tor  want  or  service,  when   the   party  l^euetited  ''y  ii>4-25e. 
failure  to  serve,  shall — if  the  bill  of  exceptions  and  copy  of  the  record 
in  any  case  shall  be  in  the  hands  of  the  Clerk  of  the  Supreme  Court — 
waive  service,  and  agree  that  said  case  n^ay  be  heard. 


SECTION  III. 

CLERK  OF  SUPREME  COURT— COMPENSATION  OF. 

§31.  Pay — four  thousand  dollars.  The  Clerk  of  the  Supreme  Court 
shall  receive,  as  compensation  for  his  services,  the  sum  of  four  thousand 
dollars  per  annum,  to  be  paid  out  of  the  money  arising  from  costs  in  cases"  ' 
before  the  Supreme  Court:  Provided,  said  costs  shall  auKuint  to  said 
sura  of  four  thousand  dollars  as  aforesaitl,  and  if  the  costs  shall  nc^r 
amount  to  said  mentioned  sum,  then  the  ditierence  between  the  actual 


p.  37. 
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amount  of  co^its,  and  saiil  four  thousaml  dollar's  shall  be  paid  said  Clerk 
from  the  Treasury  of  the  State,  upon  the  certificate  of  the  Judges  of  the 
Supreme  Court. 

§32.  Excess  to  be  paid  over  to  Treaswer.     It  shall  be  the  duty  of  the 

Acts  1875.  p.  87.^^^^*^  ^^  ^'^^'  Su[)reme  Court  to  collect  all  costs  due  on  cases  in  the  Su- 
preme Court,  and  to  pay  over  to  the  Treasurer  of  the  State  all  money 
arising:  from  costs  collected  as  aforesaid  in  excess  of  four  thousand  dol- 
lars, wiiicli  sums  of  money  so  paid  shall  remain  as  on  deposit  in  the 
State  tri^asury,  and  constitute  a  separate  and  distinct  fund,  to  be  styled 
the  library  fund,  and  subject  only  to  be  paid  out  as  provided  in  section 
34  of  this  Supplement. 

§33.   Clerk  to  make  statement  to  Treasurer.     It  shall  be  the  duty  of  the 
Clerk  of  the  Supreme  Court,  on  or  before  the  first  day  of  January  in 

Acts  1875,  p.  87.  ^j^pIj  .^,^  j  every  year,  to  submit  to  the  Treasurer  of  the  State,  in  writina;, 
a  full  and  fair  statement  of  each  case  before  the  Supreme  Court  during 
the  year  preceding  his  report,  showing  the  items  of  cost,  amount  collec- 
ted, anl  amount  not  collected  ;  and  if  there  shall  appear  any  balance  due 
by  said  Clerk  not  collected,  (except  costs  due  in  pauper  cases,)  or  if  col- 
lected and  not  paid  over,  then  said  Clerk  shall  be  liable  to  be  ruled  by 
the  State  Treasurer  in  the  Supreme  Court,  in  term  time,  on  the  same 
terms  that  other  collecting  officers  are  ruled. 

§34.  Funds — how  applied.     The  funds  thus  arising  from  costs  as  afore- 

Acts  1875,  p.  87.  said,  in  excess  of  said  sum  of  four  thousand  dollars,  shall  be  subject  to 
the  order  of  the  Judges  of  the  Supreme  Court,  upon  a  warrant  of  the 
Governor,  based  upon  the  certificate  of  the  Judges  aforesaid,  and  shall 
be  used  and  applied  solely  to  the  purchase  of  such  books,  pamphlets,  or 
other  publications  as  may  be  selected  or  directed  to  be  purchased,  by  the 
Judges  aforesaid. 

§35.    Costs  in  Supreme  Court.     The  costs  in  the  Supreme  Court  shall 

Const.  1877,       not  exceed  ten  dollars,  until  otherwise  provided  by  law.     Plaintiff  in 

^^^^,  error  sliall  not  be  required  to  pay  costs  in  said  Court  when  the  usual 

pauper  oath  is  tiled  in  the  Court  below. 


SECTION  IV. 
REPORTS. 

§30.  Reports — how  published.     It  shall  be  the  duty  of  the  Reporter  of 
the  Supreme  Court  to  publish  the  decisions  of  said  Court,  in  such  form 

Acts  1875,  p.  88.  that  all  the  decisions  made  during  one  term  shall  be  printed  in  one  vol- 
ume, unless  it  shall  become  necessary  to  add  any  part  of  the  decisions  of 
the  succeeding  term,  to  make  a  volume  of  proper  size,  but  in  no  event, 
shall  more  than  two  volumes  be  publislied  annually. 

§37.  Report  of  certain  cases  may  be  omitted.     The  Judges  of  said  Court 
may  direct  said  Reporter  to  omit  the  publication  in  full  of  such  cases  as  in 

Acts  1875,  p.  86.  |.}jgjp  opinion  may  be  understood  from  the  written  synopsis  of  the  points 
decided,  made  by  them  at  the  time  of  the  decision ;  and  said  Reporter 
shall  only  publish  said  synopsis  in  such  cases. 
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ARTICLE  IL 
THE  SUPERIOR  COURT. 
SECTION  I. 

WRITTEN  CHARGES. 

§38.  (^415.)  Written  charges  filed.  The  charge  so  writlen  out  and 
read  as  aforesaid,  shall  be  filed  as  soon  as  delivered,  with  the  Clerk  of^^*^"^'^^'  ^  '^ 
the  Court,  in  which  the  same  was  given,  and  shall  be  accessible  to  all 
persons  interested  in  the  same,  and  the  Clerk  shall  give  certified  fy)j)if's 
thereof  to  any  person  applying  for  the  same  upon  the  payment  of  the 
usual  fee. 


SECTION  II. 
PRACTICE   IN. 

§39.  Trial  of  cases  when  State  is  party.  The  Judges  of  the  Superior 
Courts  and  of  the  Supreme  Court  in  this  State,  where  cases  are  pending  Acts  1876, p.  104. 
in  said  Courts,  in  which  the  State  is  a  ''party  j)laintifF"  in  civil  cases,  it 
sliall  be  and  is  hereby,  declared  the  duty  of  said  Judges  to  give  prefer- 
ence over  any  and  all  cases  so  pending,  to  such  cases,  and  to  use  all  the 
power  vested  in  them  by  law  to  bring  such  cases  to  a  speedy  trial ;  and 
shall,  whenever  required  so  to  do  by  counsel  for  the  State,  take  up  said 
cases  for  trial,  and  proceed  to  try  the  same,  unless  the  defendant  can  show 
some  good  cause  for  continuance,  when  the  case  shall  be  continued  to  a 
future  time  in  the  same  term,  or  to  the  next  term,  in  the  discretion  of 
the  Court:  Provided,  nothing  in  this  section  contained  shall  affect  the 
right  of  the  State  to  continuance  on  a  proper  showing. 

Awkward  reading  in  the  original  Act.  ' 


IN  CHANCERY  CASES. 

§40.  Jury  may  find  facts  only.  In  the  trial  of  any  chancery  cause  in 
this  State,  u[)on  the  request  of  either  party  to  said  cause,  made  after  the 
same  is  called  for  trial,  and  before  the  beginning  of  the  introduction  of'  ^*^'*'  p^os 
evidence  in  the  same,  the  presiding  Judge  shall,  when  charging  the  jury, 
instruct  and  require  them  to  find  a  special  verdict  of  the  facts  only  in 
said  cause,  and  shall  inform  the  jury  what  issues  of  fact  are  made  by 
the  pleadings  in  said  cause.  Upon  the  special  verdict  of  facts  so  ren- 
dered, the  presiding  Judge  shall  make  a  written  judgment  and  decree  in 
said  cause  under  the  law  applicable  to  the  same. 

Questions  submitted  must  present  main  issue  fully  :  57  Ga.,  459.  If  questions  are  omitted  counsel  cannot 
complain :  Visage  vs.  McKellar,  decided  March  13th,  1877.  Perpetual  injunction  decreed,  though  no  ex- 
press finding  :  McManus  vs.  Cook,  October  30th,  1877. 


SECTION  III. 

STENOGRAPHER. 

§41.  Judges  may  appoint  Reporters.     The  Judges  of  the  Superior 
Courts  of  this  State  shall  have  the  power  to  appoint  and,  at   pleasure,  Acts  1876, p.  133- 
remove  a  reporter  or  stenographic  reporter  for  the  Courts  of  their  respec- 
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tivo  circuits.  Such  reporter,  before  eiiteriiio-  on  tlie  duties  of  liis  office 
shall  be  dulv  swoi'u,  in  open  Coui't,  faithfully  to  piu'fonu  all  the  duties 
required  under  this  division ;  and  it  shall  be  his  duty  (o  attend  all  Courts 
in  the  cireuit  tor  whieh  he  is  ap[)oin(ed,  and,  when  directed  by  the  Jud<>-e 
as  hereinafter  set  forth,  to  exactly  and  truly  record,  or  take  stt'nogra[)hic 
notes  of  the  testimony  and  proceedings  in  the  case  tried,  except  the  ar- 
jTunient  of  connsel. 

§42.   Compoisddo)}.  in  criminal  oases.     The   compensation  of  the   re- 
poi'ter,  or  stcnooraphic  reporter,  for  taking  down   tlu^  testimony  in  the 

Ac»siS76.p.  133.  trial  of  such  criminal  cases  as  are  now  reipiired  by  law  to  he  recorded, 
shall  not  exceed  fifteen  dollars  per  day,  to  be  fixed  by  the  presiding 
fludge,  which  sum  shall  be  paid  by  the  County  Treasurer,  or  other  officer 
having  chai'ge  of  the  county  funds  of  the  county  wherein  such  criminal 
case  shall  be  tried,  on  the  certificate  and  order  of  said  Judge,  as  to  the 
ntnnher  ol'  days  he  has  been  employed.  In  cases  of  conviction,  the  costs 
of  reporting,  as  provided  in  this  section,  shall  be  entered  up  against  the 
defendant,  on  which  judgment  the  Clerk  of  the  Superior  Court  shall 
issue  execution,  and  the  money  arising  therefrom  shall  be  deposited  in 
the  treasury  of  the  county,  where  such  conviction  was  had,  to  be  held 
as  other  county  funds  are  held. 

§43.    Covipensation  in  civil  cases.     The  compensation   of  the  reporter 

ActsiS76,p.  13:.  or  stenographer  for  recording,  or  taking  stenographic  notes,  and  record- 
ing the  evidence  in  such  civil  cases,  as  may  be  agreed  l)y  counsel  for 
plaintiff  and  defendant  to  be  recorded,  or  in  cases  of  disagreement,  as 
afoiesaid,  in  such  cases  as  the  presiding  Judge  may  direct  to  be  recorded, 
shall  be  at  a  rate  not  to  exceed  ten  cents  per  hundred  words,  to  be  iixecl 
by  said  Judge,  which  fee  shall  be  [)aid  by  the  parties  to  the  agreement, 
upon  such  terms  as  they  may  prescribe  for  themselves,  and  if  no  agree- 
ment is  entered  into  as  to  the  payment  thereof,  then  in  such  manner  as 
may  he  prescribed  by. the  presiding  Judge. 

§44.   Furnishing  reports,  etc — fee.  Said  reporter  or  stenographer  shall, 
for  reports  of  evideiice,  and  other  proceeding  by  him  furnished,  be  paid 

Acb;i876,p.  133.  y^y  j-j^^,  party  requesting  the  same,  at  a  rate  not  to  exceed  ten  cents  for 
each  one  hundred  words. 


ARTICLE  III. 

COUNTY   COURT. 

SECTION  I. 

T  U  R  I  S  13  I  C  T  I  O  N. 

§45.  (^83.)  special  jurisdiction  of  County  Court.  The  jurisdiction  of 
the  County  Judge  stiall  extend  to  all  civil  cases  where  the  amount  claimed 
Acts  187^  p.  2)  is  over  one  hundred  dollars  [)rincipal,  and  not  exceeding  two  hundred 
dollars  jirincipal,  upon  the  following  terms:  Whenever  said  County 
Judfc  shall  exercise  jurisdiction  on  claims  exceeding  one  hundred  dol- 
lars princi[)al,  he  must  previously  fix,  by  public  advertisement,  not  less 
than  one  month,  at  the  Court-house  door,  of  his  county,  when  and  where 
he  will  hold  the  terms  of  his  Court,  to  adjudi(;ate  such  claims,  which 
terms  must  not  be  less  than  three  months  apart,  and  judgments  shall 
only  be  rendered  at  the  second  term  after  service.  The  time  for  issuing 
summonses  and  service  of  the  same  before  the  first  term  shall  be  twenty 
days. 
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SECrrON  TT. 

c;  A  k  N  I  s  H  M  i:  s  ts. 

§40.  Jurmlldlon  in  (/(vnuHliyaent  and  oUier  o/iHeH  extended.     Tlio  C'oiin- 
ty  Courts  of  this  St;it(i  sljiill  fi;iv(i  iuris(II(;tioii  in  all  (;jis(;s  '\\\  ifariiiMliiiwiit.  * 

,  '  .  O  7   f\t,X%  1875,    p,  <jO, 

as  well  as  vvlicii  tho  debt  of  tli(.'  ^ai-iiislieo  lo  the  (iefciKlant  .sliall  exeecil,  >^295. 
as  when  it  shall  fall  shoi-t,  of  the  jm-isdietional  runount  of  said  f.'oiirt<  ; 
and  in  all  eas(  s  of  suit  on  hail  or  atta^'hrn'Mit,  ehiiin,  or  oIIht  Mblij^atioriH, 
or  bonds  given  by  parlies  to  any  proee(Mlin<.:s  issued  from,  or  had  in  s.dd 
Court,  although  (he  penalties  of  said  bonds  \\\\\y  exe(jed  the  juri.-;<iiction 
of  said  Court,  by  being  in  <louble  the  sum  sworn  to,  attached,  or*  of  the 
executions  issued,  or  j)roperty  levi(j(l  on  :  Provided,  the  original  c*a«ise 
of  action  uj)()n  which  such  bonds,  or  obligations  were  had,  or  taken,  <lid 
not  exceed  the  jurisdiction  of  said  Court. 

§47.  Garnishee  residing  in  different  county — summons  vdiere  returnable. 
In  all  cases  in  the  County  Couits  of  this  Slate,  where  any  of  th(!  jxr- 
sons,  sought  to  be  garnisheed,  reside  in  a  ditlerent  county  from  (he  one -^- '^^ '?75.  p  90. 
where  suit  is  pending,  or  in  which  judgment  was  (^btnined,  the  summons  ^^®^* 
of  garnishment  may  be  made  returnable  to  the  County  Court  of  the  coun- 
ty of  the  residence  of  the  garnishee:  Provided,  that  in  the  event  there 
be  no  County  Court  established  in  the  county  of  such  garnishee's  resi- 
dence, then  the  same  may  be  made  returnable  to  the  Superior  Court  of 
the  county  of  the  garnishee's  residen(^e,  and  in  all  other  i-espe<*ts  to  be 
governed  by  the  regulations  prescribed  in  section  3537,  or  section  3538, 
of  the  Code. 


SECTION  III. 
SERVICE  OF   PROCESS. 

§48.  Service  of  -process  in  different  counties.  In  all  cases  suits  may  be 
brought  in  the  County  Courts  of  this  State  against  parties  residing  in 
different  counties,  under  thesame  rules  and  regulations  as  to  second  origi- ActsiSj/.p.  no. 
iials,  etc.,  as  are  |:>racticed  in  tiie  Superior  Courts,  and  it  shall  be  lawful 
for  such  second  originals,  processes,  summonses,  attachments,  or  other 
papers  requiring  service,  to  be  served  and  returned  by  the  Sheriif  or  his 
deputy,  or  any  lawful  constable  of  the  county  to  which  said  pa[)ers  may 
be  sent  for  service,  having  no  County  Court  established  therein  :  Provi- 
ded, nevertheless,  that  in  cases  where  the  law  requires  the  fiist  original 
to  be  served  by  the  Sheriff  or  his  deputy,  the  second  oi'iginal  shall  be 
served  in  like  manner. 


SECTION  IV. 
MOTIONS  FOR  NEW  TRIALS. 


§49.  Motions  for  new  trials — when  made.     All  motions  for  new  trials 
n  criminal  cases,  tried  before  the  County  Courts  of  this  State,  shall  be  Ac:siS76.p.  104. 
made  within  ten  days  from  the  date  of  conviction,  and  in  the  same  man-'^-'-'^- 
ner,  and  under  the  same  rules  of  practice  as  are  now  of  force  in  the  Su- 
perior Courts  of  this  State. 
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ARTICLE  IV. 

ORDINARIES. 

SECTION  L 

JURISDICTION  OVER  PRIVATE  WAYS. 


Acts  1S77.  p.  100 


§50.  Ordinarij — concurrent  jurisdiction  over  obstructions.  Ordinaries 
shall  have  jurisdiction,  concurrent,  at  least,  with  other  tribunals,  in  all 
cases  and  in  all  counties  of  this  State,  over  the  question  of  the  removal 
of  obstructions  from  roads,  as  is  provided  in  section  738  of  the  Code, 
notwithstanding  any  local  or  other  law  conferring  jurisdiction  on  any 
other  tribunal. 


SECTION  II. 
CLAIMS  AND  ILLEGALITIES. 

.  §51.  Claims  and  illegalities — ivhere  tried.  Whenever  an  execution, 
Actsi876.p.  100.  issued  from  a  Court  of  Ordinary,  shall  be  levied  upon  personal  prop- 
erty, and  a  claim  to  said  property,  or  an  affidavit  of  illegality  be  inter- 
posed, it  shall  be  the  duty  of  the  Sheriff,  or  other  levying  officer,  to  re- 
turn the  same,  together  with  the  execution,  and  all  the  other  papers,  to 
the  next  term  of  the  Superior  Court  of  the  county  from  which  the  fi.  fa, 
was  issued  ;  but  if  said  levy  shall  have  been  made  upon  realty,  then  the 
fi.  fa.,  with  the  claim  or  illegality  papers,  shall,  by  the  levying  officer, 
be  returned  to  the  next  term  of  the  Superior  Court  of  the  county  where 
the  land  lies,  and  the  issue  shall  be  tried  as  is  now  provide^  for  the  trial 
of  claim  and  illegality  cases. 


ARTICLE  V. 

SHERIFFS. 

SECTION  L 

RECORD  OF  PRISONERS. 

§52.  Record  of  prisoners  to  he  kept.  The  Sheriff  of  each  county  in 
this  State  shall  keep,  in  a  well-bound  book,  provided  for  that  purpose,  a 
record  of  all  persons  committed  to  the  jail  of  the  county  of  which  he  is 

Actsi877,p.  in.  gi^eriff,  which  rccord  shall  contain  the  name  of  the  persons  committed, 
age,  sex  and  color,  under  what  process  committed,  and  from  what  Court 
issued,  the  crime  charged,  the  date  of  commitment  to  jail,  and  the  day 
of  discharge,  and  under  what  order  discharged,  and  the  Court  from 
which  it  issued;  and  which  book  shall,  at  all  times,  be  subject  to  exam- 
ination by  any  person,  and  the  Sheriff  shall  keep  the  book  on  file  in  his 
office:  Providedy  that  in  the  county  of  Richmond  the  book  shall  be 
kept  by  the  jailer,  and  which  shall  be  kept  as  provided  for  Sheriffs,  ex- 
cept that  it  be  kept  in  the  jail. 

§53.  Grand  Jury  to  inquire  into  record.  It  shall  be  the  duty  of  the 
Grand  Jury,  at  each   term  of  the  Court  held  in  the  county,  to  inquire 

Act«;i877,p.  Tii  j^^^  the  contents  of  the  record  kept,  and  if  not  kept,  or  if  incorrectly 
kept,  they  shall  so  report  to  the  Court,  and  upon  such  report  being  made, 
the  Judge  presiding  shall  cause  the  Solicitor  General  to  have  the  Sheriff 
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served  with  a  rule,  requiring  him  to  show  caiiHo  why  he  should  riot  }xi 
punished  for  eontetnpt;  and  the  Jud^e  shall  inquire  into  thf;  facts,  and 
if  lie  shall  find  that  this  law  is  not  complied  with,  he  shall  im[)os''  a  fine 
of  not  less  than  twenty-five,  nor  more  than  fifty  dollars  for  the  first  of- 
fense, and  he  is  authorized  to  fine  him  not  more  than  one  hundred  dol- 
lars and  not  less  than  fifty  dollars  for  each  subsequent  ofi'ense,  which  fine 
shall  be  enforced  and  collected  by  attachment,  as  in  other  cases  of  attach- 
ments against  Sheriffs,  as  provided  in  the  Code. 


SECTION  II. 

SERVICE  OF  PROCESS. 
§54.  Service  of  process,  etc.,  where  sheriff"  is  disqualified.     Whenever  a 
SheriiF  of  this  State  is  a  party,  or  named  as  a  defendant  in  any  action  at  Acts  15577. p.. >: 
law  or  in  equity,  or  when  he  is  sick  and  unable  to  act  and  has  no  deputy,  ^<^<5Q8,  3344, 
service  of  any  inesne  process,  or  order,  or  extraordinary  writ,  in  the  same, 
prior  to  final  judgment,  may  be  made  by  any  constable  or  bailiff,  of  any 
Court,  which  service  shall  be  held  good  and  valid. 


ARTICLE  VI. 

SOLICITOR  GENERAL. 

SECTION  I. 

PENALTIES  AGAINST. 

§5i.  (383.)  Penalty  for  taking  or  agreeing  to  take  a  bribe,  etc.  If 
they  (Solicitors  General)  take,  or  agree  to  take  from  any  person,  money 
or  any  other  valuable  thing,  the  consideration  whereof  is  a  promise  or  Acts  1876,  p.  2.9. 
undertaking  to  procure,  or  try  to  procure  a  finding  by  the  grand  jury  of 
''  a  bill  "  or  "no  bill,^^  upon  an  indictment,  or  to  make  or  not  to  make  a 
presentment,  or  to  prolong  or  to  procrastinate  a  State  case,  or  an  arrest, 
or  to  advise  it  done,  or  how  it  may  be  done,  or  if  they  advise  or  suggest 
to  a  party  against  whom  a  bill  of  indictment  or  presentment  has  been 
found,  to  plead  guilty,  or  if  they  agree  or  promise  to  any  such  party  to 
intercede  with  the  Judge  of  the  Court,  for  leniency,  in  case  of  such  plea 
of  guilty,  the  penalty  and  proceedings  shall  be  the  same  as  in  sections 
381  and  382  of  the  Code. 


ARTICLE  VII. 

ATTORNEYS  AT  LAW. 

§56.  May  not  become  sureties  on  official  bonds.     No  attorney-at-law  ^^^^^^^.^  p  j, 
shall  be  received  as  a  security  on  any  Sheriff's  or  other  county  officer's 
bond  in  the  State. 


LAW  SCHOOL— MERCER  UNIVERSITY. 

§57.   Graduates  of  Law  School,  Mercer   Univers^ity,  may  practice  law.  j^.^  ^j,.  p  ,§ 
Any  person  having,  from  the  proper  authorities  of  Mercer  University,  ^1207. 
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in  tins  State,  a  diploma  of  g-raduation  in  the  Law  School  of  said  Uni- 
versity, shall  he  authorized  to  phnul  and  praetice  in  all  the  Courts  of  law 
and  i'(|uity  in  this  State,  without  I'lU'ther  examination,  upon  pavnu'ut  of 
tlie  usual  fees,  and  upon  the  takina;  ol"  the  oaths  and  receiving-  the  license 
prescribed  by  law,  and  said  gi'ad nates  shall  have  the  same  rii>;hts,  [)rivi- 
le^res  and  liabilities  as  areennferred  anel  imposed  by  law  on  the  graduates 
ot"  I  he  Law  School  of  the  Univei'sity  of  Georgia. 

§58.  (5J9^!^.)  Liiiri/O's  fro))i  otho-  States  adniiftcd  to  practice.  Attor- 
Acts  i8-^  ^^  iioys  at-law  residing  in  other  States  of  tiie  Union,  having  license  to 
practice  law  in  a  Circuit  Court  therein,  where,  by  law,  the  attorneys  of  this 
State  are  permitted  to  practice  law,  may  practice  in  the  Superior  Courts 
of  this  State:  1.  By  presenting  a  petition,  in  writing,  for  such  pur[)ose, 
to  the  Judge  of  the  SujXM'ior  Court  of  any  Circuit,  either  in  term  time 
or  vacation.  2.  By  producing  b('for(»  him  a  certificate  from  a  Judge  of 
the  Circuit  or  District  Court  of  the  State  of  which  they  are  citizens, 
under  the  seal  of  said  Court,  stating  that  the  ap})licant  is  of  good  moral 
chara(!ter,  and  has  been  legally  admitted  to  practice  law  in  such  Circuit, 
and  that  by  the  laws  of  such  State  attorneys  of  this  State  are  allowed  to 
jiractice  law  therein.  3.  And  by  submitting  to,  and  undergoing  such 
examination  as  to  the  laws  of  this  State  as  the  Judge  of  the  Sn])erior 
Court  when^  such  a])j)lication  is  made,  may  require. 

§59.  (405l.)  When  not  included  in  the  above — how  admitted.  Those 
attorneys-at-law  of  other  Slates  who  l)econje  residents  of  this  State,  and 
do  not  come  under  the  piovisions  of  tlie  preceding  sections,  by  producing 
to  the  Con  It  satisfactory  evidence  that  they  were  aiiorneys-at-law  in  good 
standing,  in  a  Court  of  similar  jurisdiction  in  the  Slate  from  whicjh  tiiey 
came,  may  be  immediately  admitted  to  plead  and  practice  law  in  this 
State,  l)v  submitting  to  and  undergoing  such  examination  as  to  the  laws 
of  the  State  as  the  Judge  of  the  Superioi'  Court  where  tiie  application  is 
made  may  require. 


Acts  1875,  p.  16. 


ARTICLE  VIII. 
JUSTICES  OF  THE  PEACE,  ETC. 

SECTION  I. 
PLACE  OF  HOLDING  JUSTICE  COURTS  IN  TOWNS. 

§00.  fl»59,)  Hoiv  often  changed.  When  a  place  for  holding  such 
Court  is  once  fixed  it  cannot  be  (changed  ex(.'ept  in  the  manner  stated. 
Acts  1877,  p.88.  ^^45^^^^  jj,,(^j  |-|j(.,,  1),,^  onceduring  tluifour  yeais'  official  term  :  Provided^ 
that  the  place  for  holding  suc^h  Conns  in  the  town  and  city  districts  in 
thi-i  State  may  be  (^hanged  as  often  as  may  be  ni^cessary,  under  such  terms 
and  conditions  as  the  Ordinaiy  of  the  c*>)unty  may  direct. 


SECTION  II. 
RULES  AGAINST  JUSTICES  OF  THE  PEACE  AND  CONSTABLES. 

§6 1 .   (*l2li5 1 .)  Justices  of  the  Peace  and  Constables — where  ruled.   Jus- 
'  7^.  ^^^  tices  of  the  Peace  and   Constables  shall   be  so  far  considered   officers  of 
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the  Superior  Coiirl;  ns  to  Ix;  suhjcHifc  to  be  rulcrl  iiiidcr  Hinillar  refrnlations 
as  are  herein  pi'ovided  in  relation  lo  any  oIIkji*  ofhecr  of  Hai(i  (.'ouii,  an<l 
sliall  l)e  snbject  to  all  ihe  j)ains  and  jxMialties  as  ai'(;  herciin  proviih'd,  in 
ease  of  a  rule  ahsolnle  against  Sli(!rills  and  oilier-  oflifcr.s  of  said  (,'<jiirt, 
when  ih(;y,  or  either  of  (hem,  shall  refuse  or  neglect  to  eolh;c(,  (or)  lo 
j)ay  over  any  rnoin^y  which  they  r»iay  have  reeeiv(*d  or  eol lee-ted  in  their 
official  eapjieity. 

See,  in  the  Code,  the  socIhjiis  preceding  that  named. 


^  SECTION  III. 

PRACTICE  IN   JUSTICE  COURTS. 

§62.  (4141.)  Sanimons — loJieyi  issued  and  served.  All  sum  mouses 
shall  bear  date  fifteen  days  before  the  time  of  the  trial  of  the  eanse,  if 
the  amount  is  fifty  dollai's  or  under,  and  shall  bear  date  twenty  davs  acu  1376,  p.  j;. 
before  the  time  of  ti'iaJ  when  the  amount  is  over  fifty  dollars,  and  shall 
be  served  upon  the  defendant,  either  by  j^ivinjr  him  a  eojiv  of  the  same 
in  person,  or  by  leaving  such  copy  at  his  usual  and  most  notorious  place 
of  abode,  at  least  ten  days  before  the  time  of  trial. 

§63.  (4III@.)  Judgments  in  cases  of  .set-off.  When  the  defendant 
pleads  and  establishes  a  set-off  greater  thtin  the  demand  of  the  plairjtiff, 
the  Court  shall  render  judgment  in  favor  of  the  defendant  aiz;ainst  the 
plaintiff  for  the  excess  or  balance  over  and  above  the  demands  of  the '^'^'^ '^'^*  *''^^' 
plaintiff,  unless  such  balance  exceeds  the  sum  of  one  bundled  dollars 
principal,  in  which  event  the  set-off  of  the  defendant  shall  be,  by  the 
judgment  of  the  Court,  credited  with  the  amount  of  the  demand  estab- 
lished and  [)roven  l)y  the  plaintiff — and  the  plaintiff  in  such  case  shall 
pay  the  costs. 

§64.  Persons  in  another  militia  district — hoiv  garnisheed.  When  anv 
])erson  or  persons,  sought  to  be  garnisheed,  resides  in  a  militia  district  in 
the  same  county,  different  from  the  militia  disti-ict  in  which  suit  is  pend- Acts  1S74.  p  36. 
ing,  or  judgment  was  obtained,  the  plaintiff,  his  agent  or  attorney-ai-law, 
may  make  affidavit  and  give  bond  in  the  militia  district  where  the  per- 
son or  peiSons,  sought  to  be  garnisheed,  resides,  before  any  officer  of  said 
district,  authorized  to  issue  an  attachment  under  the  laws  of  this  State, 
and  it  shall  be  the  duty  of  the  officer  taking  such  affidavit  and  biuid  to 
make  out  a  copy  thereof,  and  certify  the  same  to  be  true,  and  to  issue 
summons  of  garnish tnent  for  such  person  or  persons  as  he  may  be  di- 
rected by  the  plaintiff,  his  agent,  or  attorney-at-law,  requiring  sueh  per- 
son or  persons  to  app(>ar  at  the  next  Notary  Public's  or  Justice's  Court, 
of  the  district  of  the  garnishee's  residence,  according  as  such  suit  was 
pending,  or  judgment  was  obtained,  in  the  Notary  Public's  or  Justice's 
Court,  then  and  thei'e,  on  or  before  the  time  fixed  in  said  summoiis  of 
garnishment,  to  depose  and  answer  according  to  law.  And  it  shall  be 
the  duty  of  .the  officer  serving  such  summons,  to  return  or  transmit  the 
certified  affidavit  and  bond,  together  with  his  actings  and  doings  tlierecMi, 
to  the  Notary  Public's  or  Justice's  Court,  of  the  district  in  which  suit  is 
pending  or  judgment  was  obtained,  and  to  return  the  original  affidavit 
and  bond  to  the  Court  of  the  district  of  the  garnishee's  residence,  when 
such  person  so  summoned  shall  aj)pear,  with  his  actings  and  doings  there- 
on, and  all  subsequent  proceedings  shall  be  the  same  as  are  now  provided 
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for  cases  where  the  garnishee  resides  in  a  (litFerent  county  from  the  one 
where  suit  is  pending,  or  judgment  was  obtained. 

§(35.  Claim  cases  in  Justice  Courts — appeals  from.  In  all  cases 
Acts  1S74,  P.S5.  >vhere  an  execution  issued  from  any  of  the  Justice  Courts  in  this  State 
shall  have  been  levied  on  any  personal  property,  and  there  is  a  claim 
filed  to  the  same,  it  shall  and  may  be  lawful  for  either  party  interested 
in  said  issue,  to  appeal  from  the  decision  of  the  said  Justice  Court,  in  all 
cast's  where  the  amount  claimed  on  said  execution  is  fifty  dollars  or  up- 
wards, or  where  the  property  levied  on  is  worth  said  amount,  on  their 
complying  with  the  law  already  in  existence,  governing  appeals  from 
Justice  Courts  in  this  State.  1 


CHAPTER  V. 

COUNTY   AFFAIRS. 


ARTICLE  I. 
RETURNS  TO  THE  GRAND  JURY. 

§66.  County  officers  to  make  annual  returns.  It  shall  be  the  duty  of 
the  Ordinaries,  County  Treasurers,  Clerks  of  the  Superior  Courts,  and 
Acts  1876,  p.  13.  Sheriffs  of  the  various  counties  of  the  State,  to  make  a  return,  under  oath, 
to  the  Grand  Jury  of  their  respective  counties  on  the  first  day  of  each 
term  of  the  Superior  Court,  a  just  and  true  statement  of  the  amount  of 
money  received  by  them  belonging  to  the  county,  the  source  from  which 
the  same  w^as  received  ;  also,  their  expenditures,  accompaniecl  with  proper 
vouchers. 

§67.  Duty  of  Grand  Juries.  When  the  returns  provided  for  in  the 
preceding  section  shall  have  been  made,  it  shall  be  the  duty  of  the  Grand 
Jury  to  examine  the  same,  and  if  found  correct,  endorse  their  approval 
thereon,  and  attach  the  same  to  their  general  presentments,  to  be  filed  in 
the  Clerk's  oflice  of  the  Superior  Court.  But  if  found  incorrect,  it  shall 
be  the  duty  of  the  Grand  Jury,  through  their  foreman,  to  return  said 
returns  to  the  officer  making  the  same,  plainly  and  distinctly  setting  forth 
in  writing,  the  grounds  of  their  disapproval,  and  requiring  said  officer 
to  appear  l)efore  said  jury,  and  explain  the  errors  complained  of. 

§68.  Officer  failing  to  make  returns — how  dealt  with.  Should  any  ofii- 
Acis  1876,  p.14  cer  fail  or  refuse  to  make  the  return  required  by  section  66,  it  shall  be 
the  duty  of  the  foreman  of  the  Grand  Jury  to  notify  the  presiding 
Judge  of  said  failure,  instanter;  and  it  shall  be  the  duty  of  said  Judge 
to  issue  an  order  requiring  said  delinquent  officer  to  come  forward  and 
make  the  return  as  required  by  said  section,  or  in  default,  be  attached 
for  contempt. 


ARTICLE  II. 

LETTING  OUT  CONTRACTS. 

§69.   Contracts  by  county  officers — how  let  out.     Whenever  by  law  it 

Acts  1875,  p.  3?  becomes  the  duty  of  the  proj)er  officer  in  any  county  of  this  State  to  let 

to  the  lowest  bidder  the  building  or  repairing  of  any  Court-house,  jail, 


CirAPTKR  V.—AIVVICLV:  3.— County  TuKAHiJUKK.  2o 


hnM^o,  or  other  public;  work,  notice  of  tlic  Harrio  Hliall  he  arlvertiHed  for 
at  least  four  weeks  (oi-  bids  ("or  the  sanu%  by  wrilteti  advertlsetjierit  pont- 
e<l  at  tlie  O\)urt-house,  whi(;h  sh;ill  (Mni)i-ae(;  a  eornpletr;  Hpeeifieatioii  of 
the  proposed  public  work,  and  it  sludl  be  fuitluM-  the  duty  of  Hur;h  pub- 
lic offKier  to  deposit  in  tin;  ()fli(;e  of  tin;  ofTi(;er  whose;  <luty  it  is  to  let  out 
the  contract,  on  the  same;  or  Ix^fore  tin?  day  that  the  advertisement  for 
l)ids  is  made,  a  cojn|)let(;  and  minute  sjXHtifieation  of  the  pjo[)OS'd  j)nMif: 
work,  which  shall  be  open  to  the  inspection  of  tin;  public  as  othf^r  j)ub- 
lic  records  are  by  law;  and  if  a  newspaper  is  published  in  such  county, 
it  shall  be  the  duty  of  the  officer  so  authorized  to  have  such  w^ork  done, 
to  advertise  for  l)ids  in  such  paper  and  make  reference  to  the  fact  of  the 
specifications  being  dej)osited  in  the  proper  office,  wher*;  they  can  be  seen. 

§70.  Speelficatio7is  to  he  published.  In  all  cases  of  such  notices,  ad- 
vei'tisements  or  publications,  there  shall  be  included  a  minute,  (h'tailed 
and  full  description  or  specification  of  the  work  to  be  done,  which  des-'  ^'    '^' 

cription  or  specification  shall,  in  all  cases,  be  fully  and  distinctly  set  fnrih 
and  published  in  the  advertisement  for  bidders,  as  provided  in  the  |)re- 
ceding  section. 

§71.   Contracts  illexfal  if  let  out  without  complying  with  the  for egoiiiff 
section.     The  letting  of  any  such  [)ublic  work  witliout  a  compliance  with  ■^'''^^^^^'  p  »• 
the  provisions  of  the  foregoing  section,  shall  be  illegal,  and  the  contrac- 
tors or  other  person  performing  the  same  shall  not  be  entitled  to  recover 
the  price  thereof 

§72.  Malpractice  to  violate  these  provisions.  Any  Ordinary,  County 
Judge,  County  Commissioners,  or  other  officer  whosjiall  knowingly  antl -^^^^ '^7^'  p  -^ 
wilfully  let  out  to  the  lowest  bidder  the  building  of  any  Court-house, H504. 
jail,  bridge,  or  other  public  work,  without  advertising  the  description  or 
specification  required  in  section  70,  shall  be  guilty  of  malpractice,  and, 
upon  conviction,  shall  be  dealt  with  as  is  prescribed  by  law  in  other 
cases  of  malpractice  in  office. 


ARTICLE  III. 
COUNTY  TREASURER. 

§73.  Securities  on  County  Treasurer's  bond — hoio  bound.     When  any 
official  bond   hereafter  to  be  executed  bv"  any  County  Treasurer  or  any  .       ,  . 

•^  *^  •*  •    Acts  iStO.  p.  I- 

person  acting  as  such,  the  property  of  sai(^  Treasurer,  or  any  person  so 
acting,  as  well  as  the  security  or  securities  on  said  bond,  shall  be  bound 
from  the  time  of  the  execution  thereof,  for  the  payment  of  any  and  all 
liability  arising  from  the  breach  of  said  bond. 

The  awkward  wording  of  this  section  is  in  the  original  Act  as  published. 


ARTICLE  IV. 

ROADS  AND   BRIDGES. 

SECTION  I. 

PUBLIC    ROADS. 

§74.  (598.)     Size,  extent,  foot-logsy  etc.     Public  roads  shall  be  cleared 
of  all  trees,  stumps,  grubs,  and  bushes,  at  least  thirtv  feet  wide,  and  of  Aas  is-,  p.  14. 
3 
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siicli  limbs  of  (rocs  as  may  iiiooinmode  liorsenien,  or  carriaj^es  ;  stumps 
nuisi  be  cut  as  nearly  even  witli  the  surface  as  possible,  and  the  carriage 
track  must  be  at  least  five  feet  six  inches  wide.  And  at  all  places  on 
said  public  roads,  where  water  may  pond  oi"  flow,  during  any  season, 
or  tor  any  consideral)le  period  in  each  year,  so  as  to  prevent  the  dry 
ami  convenient  passage  of  j)edestrians,  it  shall  be  the  duty  of  the  road 
hands  to  phice  foot-logs  or  other  convenient  pass-ways;  the  same  to  l)e 
St)  con>t iiici cd  as  lo  be  at  all  times  above  high  water  mark  at  such  place 
or  phiccs. 

^75.  (illO.)  Pcrsoiis  suhjcct  to  road  duty.  All  male  inhabitants, 
Acrx  isrf.  p.  .V.  white  and  black,  in  this  State,  between  the  ages  of  sixteen  and  fifty  years, 
shall  be  subject  to  work  on  the  public  roads,  except  ordained  ministers 
of  the  gospel,  wIjo  are  in  the  regular  discharge  of  ministerial  duty,  and 
in  charge  of  one  or  more  cliurches,  and  all  men  who  have  lost  one  arm  or 
one  leg. 

§76l   (6.f0.)  Repealed. 

See  Acts  of  1876,  page  30. 

§77.      Overseers  of  roads  required  to  report  defaulters.     Overseers  of 
Public  Roads  in   this  State  are  required  to  report  all  hands  who  may  be 

Acts  1676,  p.  19.  .         ,     ,,       ,  ,      .  ,  1  •    1  •     •  IP 

in  (letault,  uj^on  tneir  several   roads,  without   receiving  tiieretor  any  part 
of  the  fines  which  maybe  collected  from  said  defaulters;  and,  upon  fail- 
ure  to  report  any  dctaiilter  or   defaulters,  (and   upon    conviction  thereof 
before  the  Commissionei's,)  shall  be  fined  five  dollars  fur  each  defaulter 
he  so  fails  to  return. 

§7(S.     Fines — How  disposed  of.     It  sliall  be  the  duty  of  the  several 
Commissioners  of   Public  Roads   in   this    State  to  expend,  as  in    their 

Acts  1S76,  p.  19. judgment  will  best  serve  the  i)ublic  good,  all  moneys  coming  into  their 
hands  from  defaulting  road  IkjiuIs,  and  from  fines  im{)osed  upon  and  col- 
lected from  Overseers,  as  provided  in  the  preceding  section:  Providedy 
that  such  moiKws  are  to  be  aj)plied  to  improvement  respectively  of  the 
loads  whereon  such  defaulters  may  have  been  required  to  serve. 

§79.  Eiirployees  of  charitable  institutions  exempt  from  road  duty.     It 
shall  be  the  duty  of  the  Superintendent  of  the  Lunatic  Asylum,  i\.syluin 

.  ,    r.  f-  for  the   Deaf  and  Dumb,  and    the   Academy  for  the  Blind,  to   furnish, 

AcLs  It 70,  p.  2c.  _      '  ^     J  '  ' 

under  oath,  to  the  Ordinarv  or  the  Commissioners  of  Roads  and  Reve- 
nues,  where  such  officers  exist,  and  where  these  institutions  are  located, 
a  list  of  guards,  watchmen,  cooks,  nurses  and  attendants  em[)loyed  on 
the  first  day  of  April  of  each  year,  and  all  such  employees  shall  be  ex- 
empt from  road  duty. 

§80.  Guards  of  convicts  exempt — when.  The  lessees  of  the  peniten- 
tiary convicts  are  required  to  furnish  to  the  officers  in  charge  of  the 
cti.  1S76,  p.  20  ,,^).^(j^  j,^  each  county  of  this  State  wh(M-e  they  are  employed,  a  list,  under 
oath,  of  all  guards  employed,  and  said  guaids  or  convicts  shall  be  ex- 
empt by  paying  one  dollar  per  day  for  each  day  of  road  working  for 
wlii(.'h  they  aie  summoned  and  said  roads  are  worked. 

S'j  reads  in  the  j)ublishef]  Acts. 


SICCTION  11. 

BRIDGES. 

§81.  Encampment  or  huild.incj  fires  about — prohibited.     It  shall  not  be 
'^^'^■*°^  lawful  for  any  pei'son  or  [)ersons  whatever,  to  encamp  upon,  within,  or 
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under  any  j)ul)Ii(;  l)i"i(l^(!  or  ))rivat(;  hrid^o  in  (his  Slate,  widiont  tli<; 
consent  of  the  own(!r,  or  to  hiiild  a  fii'c  upon,  williiuj  or  uii'l<;r  hU':li 
l)i'i(li>:;(i. 

§82.    Pc/miUy  for   violation.     Any   person    or    jxji-sons    violalin^    tiie 
j)rovi8ions  of  the  fore<j;'oing  seclion,  shall   he  guilty  of  .a   niisil(Mn'.*anor,  ^*^*»**75/p  «<>«• 
and  on  (M)nvi(;tion,  .shall   be  punished  as  prescuihcd    in   He<,tioii    l-'ilO  of 
the  Code. 

§83.  DocH  not  rdleue  from  (dirli  (l(mui(j(i.s.     None  of  the  provisions  of 
the  two  f()reiLi;oing  seetions  shall  be  so  construed  as  to  i-(;li(;v(;  any  offender '^^"'®75,p«<w. 
from  liability  for  damages  on   the  civil   side  of  the  (J(jurLs  for  the  injuiy 
or  destruction  of  any  bridge. 


CHAPTER  VI. 

EMIGRANT    AGENTS. 


SECTION  I. 
STATE    LICENSE. 

§84.  State  license  necessary.  It  shall  not  be  hiwful  for  any  emigrant 
agent  or  agents  to  solicit  or  procure  emigrants  to  leave  the  State,  or  to 
act  in  the  capacity  of  emigrant  agents  for  said  purpose,  without  fi,-gt;'^<^'si877.p.  ik>. 
})rocuiing  from  the  Tax  Collector  of  each  county  in  which  he  prop(jses'^ 
to  solicit  emigrants  a  license  therefor,  for  which  said  license  he  shall  [)ay 
the  sum  of  five  hundred  dollars,  in  each  county  where  he  may  solicit  or 
procure  emigrants;  which  said  sum  said  Tax  Collector  shall  pay  over 
to  the  State  as  other  taxes. 

§85.  Penalty  for  violating  this  section.     Any  person  who  shall  solicit  Acts  1877,?.  iw. 
or  procure  emigrants,  or  shall  attempt  so  to  do,  without  first  procuring §39. 
a  license  as  above  required,  shall   be  guilty  of  a  misdemeanor,  and  on 
conviction,  shall  be  punished  as  prescribed  in  section  4310  of  the  Code. 


SECTION  II. 
COUNTY  LICENSE. 

§86.   County  license  also   necessary.     No  person   shall    carry  on    the 
business  of  an  emigrant  agent  in  this  State,  without  liaving  first  obtained 
a  license  therefor  from  the  Ordinary  of  each  county  in  which  said  busi- ''^'''^' '^"^  ^  *' 
ness  is  intended  to  be  carried  on. 

§87.  Emigrant  agent  defined.     The  term  "emigrant  agent,''  as  con- 
templated in  section  86,  shall  be  construed  to  mean  any  person  engaged  in  Acts  iSrc.  p.  17 
hiring  laborers  in  this  State  to  be  employed  beyond  the  limits  of  the  same. 

§88.  Fees  for  license.     Any  })ers()n  shall  be  entitled  to  a  license  which 
shall   be   good   for  one  year,  upon   payment   into  the   treasury  of  said  "^^'^  ^^^- ^ '' 
county  of  one  hundred  dollars  and  the  exhibition  to  the  Ordinary  of 
the  receipt  of  the  County  Treasurer. 

This  Act  constitutional  :   Shepherd  at.  al.  z's.  Taylor  et.  al  ,  October  9.  1S77. 

§89.  Penalty  for  falling  to  obtain  license.     Any  person  doing  the  bus- 
iness of  an  emigrant  agent,  without   first  having  obtained   such  license, -^'■^^^ '^^' p^^- 
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sliall  be  guilty  of  ii  inisdenieauor,  and  ii()oii  conviction  in  any  Court  of 
coinpelont  jurisiHctioii,  sliall  he  punished  as  prescribed  in  section  4310 
ot   I  lie  Code. 


CHAPTER  VII. 

INCORPORATION  OF  TOWNS  AND  VILLAGES. 


Acts  1874.  p.  4.4. 


ARTICLE  I. 

CHARTERS  EXTENDED. 

§90.  Act  of  1872  extended  to  all  towns,  etc.  The  )>rovisions  of  the 
Act  of  August  '26th,  1872,  contained  in  sections  774  to  797,  inchisive,  of 
the  Code,  are  hereby  extended  to  towns  and  vilhiges  heretofore  establish- 
ed in  this  State,  so  iar  as  the  same  may  not  be  in  conflict  with  the  char- 
ters of  such  towns  or  villages,  and  the  municipal  authorities  of  such 
towns  and  villages  may  exercise  all  the  })Owers  conferred  in  said  Act, 
upon  the  municipal  authorities  of  towns  and  villages  incorporated  under 
said  Act,  unless  expressly  prohibited  in  said  charters. 

§91.  Towns  may  surrender  chart e7\s — ho7v.  The  municipal  authorities 
of  any  town  or  village,  established  before  the  year  1874,  by  Act  of 
Acis  1874.  p "44  the  General  Asseml)ly  of  this  State,  may,  by  petition  to  the  Superior 
Court  of  the  county,  surrender  the  (;harter  of  such  town  or  village,  and 
have  such  town  or  village  incorporated  by  order  of  said  Court,  and  there- 
after all  tiie  provisions  of  said  Act  shall  be  deemed  applicable  to  such 
town  or  village;  and,  in  case  said  municipal  authorities  shall  desire 
merely  to  amend  the  charter  of  such  town  or  village,  and  not  surrender 
the  same,  it  shall  be  lawful  for  said  Court  to  pass  an  order  u[)on  such  pe- 
tition, nuiking  such  amendments,  but  in  no  case  to  confer  upon  said 
municipal  authorities  rights,  powers  or  privileges  not  conferred  in  said 
Act. 

§92.   The  foregoing  provisions  limited.     None  of  the  provisions  of  the 

ACIS1874,  p.  44  f(;regoing  sections,  nor  of  the  Acts  iiereinb^ore  recited,  of  which  these 

sections  are  amendatory,  shall  be  deemed  applicable  to  any  commnnit}', 

town   or  village,  within  one  mile  of  the  corporate  limits  of  any  city  in 

this  State. 

§93.  Caj)tion  of  the  Act  referred  to  in  the  foregoing  sections  amended 
and  the  Act  re-enacted:  Acts  of  1874,  page  46. 


ARTICLE  II. 
LICENSE  AND  TAXATION.     ' 

§94.  Pouters  of  taxation  enlarged.     The  Council  of  such  town  or  vil- 

*  .    o^^  iaue  shall  have  power  to  license  and  reji^ulate  the  management  of  bar- 

Acts  186^,  p  25        o  1  I         •       .       1  1-  1  1-      "  11  1 

Anicnrjing  Sec-  Toouis,  saioous,  iioteJs,  aud  privatc  boarding  nouses,  livery  stables,  ana 
tioii  789,  etc.  priv^ate  and  pul)lic  transportation  through  the  town  or  village,  and  in 
addition  to  the  ad  valorem  tax  j)rovided  for  by  law,  to  levy  a  tax  on  all 
billiard  tables,  ten-[)in,  or  nine-pin  alleys,  and  tables  and  alleys  of  any 
other  kind  used  for  the  purpose  of  playing  on  with  pins  or  l)alls,  or 
both,  within  such  town  or  village,  and  on  all  contrivances,  of  whatever 
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kiiul,  used  for  the  [)nrpo.so  of  p^amln^  or  carrying  on  a  ir/'Unv.  of  dinner-, 

by  rt(!llin^  cardH,  ticikcMH  or  niiinlxM-.Sj  or  by   tmnin^  a  (l<;il  or  wlif<'l,  bv 

using  any  otiicr  artifiCM^  or  contrivarnc.     Tb^'V  shall  also  liav<*  |iow<t   to 

tax  all  shows  taxed  by  tlui  laws  of"  this  State,  wiiir-h  may  (*xhibit  within  ^.t*  i«7«  pa*, 

such  town  or  vill;i(j;;(;,  which  tax  may  be  (ioibKrlcd,  if  not  voluntarily  |>;iid,?700. 

by  execution   and  hsvy   and  sale,  as   provided  fbi-  th(;  collection  of  taxes 

under  the  general  law  presciibing   the  mode  of  incorporating  towns  and 

villages;   and  said  C.'ouncil   shall  have  full  j)ower  to   pass  all  ordinancx* 

necessary  to  carry  into  effect  the  j)r()visions  of  this  section. 

§95.  Clutrters  licrdojore  grani&l  (vnu'iulcd.  'I'Ik;  (.'ouncil  oi-  I>oard  of 
Commissioners  of  any  town  or' village  establish(;d  at  any  tinu-  prior  to 
February  25th,  1876,  or  subsecpient  thereto,  may  (!xer(fis(;  all  the  pf>wer.s  ^^^^  ^g  .  ^,^ 
whatever,  (conferred  by  the  preceding  section  upon  th**  (.'ouneil  ofa  town 
or  village  incorporated  under  the  provisions  of  the  same;  nud  the  char- 
ters of  such  towns  or  villagers  contained  in  the  several  Acts  of  the  Leg- 
islature relative  thereto,  are  hereby  amended  by  the  exj)ress  repeal  of  all 
provisions  inconsistent  herewith,  whether  the  same  relate  to  licens*-  to 
retail  liquors,  the  levy  and  collection  of  taxes,  or  the  imposition  of  fines 
for  violations  of  legal  ordinances:  Provided^  that  nothing  hci-cin  con- 
tained, or  in  said  Act  contained,  shall  operate  to  repeal  any  local  provis- 
ions heretofore  made  in  any  Act  of  the  General  Assend)ly  of  this  State, 
relative  to  any  town  or  village,  requiring  the  consent  of  any  number  of 
citizens  as  a  condition  precedent  to  the  granting  license  to  retail  liquors, 
or  the  requiring  the  submission  of  the  question  of  granting  such  license 
to  qualified  voters  of  such  town  or  village,  or  [)r()hibiling  the  granting 
of  such   license.      But  the  Council  or  Board   of  Commissioners  of  >uch  * 

town  or  village  shall  have  the  power  to  grant  such  license,  subject  to 
such  special  provisions,  and  to  regulate  the  amount  of  the  tee  or  tax  to  ^'•'* '^^'-  P'*^' 
be  j)aid  for  such  license  (in  all  cases  where  such  licenses  may  be  lawfully 
granted:)  Provided^  that  such  fee  or  tax  for  license  shall,  in  no  case,  be 
reduced  from  the  minimum  amount  fixed  by  such  special  laws;  but  the 
same  naay  be  increased  by  such  Council  or  Board  of  Commissioners. 


CHAPTER  VIIL 

PUBLIC    REVENUE 


ARTICLE    I. 
STATE  TAXATION. 


SECTION  L 

EXEMPTIONS. 

§96.  (798.)     Persons  and  propcrti/  exempt  from  taxation.     The  fol- 
lowing property  shall  be  exempt  from  taxation  :  *    Acts  1877.  p.  14 

3.  All  buildings  erected  for,  and  used  exclusively  as  a  college,  iueor- •■^°'^"'^"'"s^»'7®®' 
porated  academy,  or  other  seminary  of  learning.  ^' 

4.  All  buildings  erected  for,  and  used  exclusively  for  public  worship 
or  for  school  purposes,  or  both. 

This,  in  addition  to  the  other  exemptions  named  in  said  section. 


4' 
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SECTION  II. 
GENERAL   ACTS. 


^9()(7.  Ta.v  (DhI  Apjiropriafion  Acts  of  1877.  The  Tax  Acts  and  Ap- 
Const.  1S77,  pro[>ri:iii<)ii  Acts  pas.scd  by  the  General  Assenibl}^  of  1877,  and  a[)j)roved 
^"*-  bv  the  Governor,  wliere  not  inconsistent  with  the'Conslitution  of  1877, 

shall  eoiitimie  in  force  nntil  altered  by  law. 

See  Acis  of  1S77,  PP-  5  ^i"i<-^  121. 


SECTION  III. 

TAX   ON    BANKS. 

§97.  7\hv  must  be  assessnl  on  shares,  not  capital.  No  tax  shall  be 
asse^^sed  upon  (he  ca[)ital  of  any  baidv  or  l)anking  association,  ()rg;anized 
nndc'i-  the  anthority  of  this  State,  or  nnder  the  anihority  of  the  United 

Acts  1876, p,T3S. States,  and  located  within  this  State;  but  the  stockholders  in  such  banks 
or  baidving  associations  shall  be  taxed  upon  the  value  of  their  shares  of 
stock  therein  in  the  county,  town  or  city  where  such  bank  or  banking 
association  is  located,  and  not  elsewhere,  whether  such  stockholder  re- 
sides in  such  county,  town  or  city  or  not,  but  not  at  any  greater  rate  than 
is  or  may  be  assessed  upon  other  monied  capital  in  the  hands  of  individ- 
uals in  this  Slate. 

§98.  President  to  make  return  on  oath.  The  president  or  chief  officer  of 
each  and  every  bank  or  banking;  association,  orp:anized  under  State  author- 

.ct«:|87  .p.  13  ity^  Qi- under  National  authority  asafbresaid,  and  located  in  this  State,  shall 
be  required  to  return  on  oath,  under  the  regulations  prescribed  by  law 
for  tax  returns,  all  the  shares  of  stock  of  the  stockholders  of  such  bank 
or  banking  association,  whether  resident  or  non-resident,  at  the  value  of 
such  shares  of  stock,  to  the  Tax  Receiver  of  the  county  where  such  bank 
or  baid^ing  association  is  located,  to  be  taxed  for  St^ite  and  county  pur- 
poses as  hereinbefore  [)rovided,  and  in  default  thereof,  said  Tax  Eeceiver 
shall  proceed  in  the  manner  prescribed  by  section  854  of  the  Code,  to 
assess  a  double  tax  upon  the  shares  of  stock  not  returned  as  aforesaid. 

§99.  Stock  subject  to  tax  fi.  fa.  The  shares  of  stock,  of  any  stock- 
holder in  any  bank  or  bankino;  association,  or^^anized  as  aforesaid,  may 

AcLsi376,p.  139.  ,  1  1    /'        .1  i.      i?   .  1  .1  1      .1  ^1 

be  sold  tor  the  payment  or  taxes  due  thereon,  whether  upon  a  return  l)y 
the  proper  .[)ers()n,  or  uj)on  an  assessment  by  the  Tax  Receiver,  by  the 
Tax  Collector  of  the  county  where  such  baidv  or  banking  association  is 
located,  in  the  manner  provided  by  law  for  sales  of  peisonal  propeity  for 
unpaid  taxes. 

§100.  Cashier  of  the  bank  must  pay  the  taxes.  It  shall  be  the  duty 
of  the  cashier  of  such  bank  or  banking  association  to  pay  the  taxes 
Actsi876,p  139- assessed,  by  virtue  of  the  foregoing  provisions,  upon  the  shares  of  stock 
of  the  stockholders  of  such  banks  or  l)aid<ing  associations,  to  said  Tax 
Collector,  and  in  default  thereof,  said  Tax  Collector  shall  collect  the 
same  by  execution  issued  as  now  provided  by  law,  and  by  the  sale  of 
said  sliares  of  slock  as  above  ])rovided. 

■  §101.  The  President  and  Cashier  to  furnish  list  of  stockholders.  The 
President  and  Cashier  of  every  bank  or  banking  association  above  de- 
Acts  1876,0.139.  scribed,  shall  be  required  to  furnish,  for  the  inspection  of  said  Tax 
Re(;eiver  of  the  county  in  which  such  bank  or  banking  association  is 
located,  a  correct  list  of  the  names  and  residences  of  all  the  shareholders 
in  such  bank  or  banking  association,  and  the  number  of^  shares  held  by 
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each;  and  any  Prosidciit  or  (jasliier  of  hikjIi  hank  or  l>aiikiiij:j  mHocuxiloii 
failing  or  rcrnHlnt^  (o  fnrnlsh  said  IihI  of  narncM  ;md  sliarcs  to  anv  Tax 
Re(;eiv('r  anl  hori/cd  hcrchy  (o  d(Mii;ind  I  Ik;  -jirDf,  fund  'I'-rnaudi!!',:  fli<- 
sani(j),  shall  l)o  gnilty  of  a  tMisdcnicanor,  and  on  CHiviotion  \\\<i-i(>i\  -hall 
bo  pnni.shcd  as  |)res(;ril)C(l  in  s(!(;tion  d.'JIO  oC  I  In-  ('ode. 

^102.  Section  815  of  the  Code  superseded  or  mo'lilifjd  \,y  the  above  provisions. 


SECTION   IV. 

TAX  ON  RAILROADS. 

§103.  Presidents  reqidred  to  7)i{iJce  retums  to  (JomptroJler.  Thf  Presi- 
dents of  all  the  Railroad  Companies  in  this  Stale,  shall  he  i-'^^jnii-ed  to 
return^  on  oath,  annually  (o  the  Coinj)troll(;r-(j(eii(;i'al,  the  x-ahic  of  \\\^t 
property  of  their  respective  coin[)anies,  withont  ledncting  their  indel,i- ^^'''■'^7^'P■"^- 
e(hless  ;  each  class  or  species  of  property  to  be  se})aralely  named  and  ^,,2^/,^^. 
valned,  so  far  as  the  same  may  be  pra(;tic;d)le,  to  be  taxed  as  other  |>rop- 
erty  of  the  people  of  the  Slate,  and  said  retnrns  shall  \n\  made  niid<-r  the 
same  regnlations  pi'ovided  by  law  for  the  retnrns  of  officers  of  otinr  in- 
corporated companies,  which  are  required  by  law  to  be  matle  to  the 
Comptroller-General. 

§104.  The  Presidents  shall  pay  the  t((xes  assessed.  Said  Presidents 
shall  pay  to  the  Comptroller-General  the  taxes  assessed  u[)f)n  the  pi'()[)- 
erty  of  said  Railroad  Companies,  and  on  faiUire  to  make  the  returns  >.g^g ^332'^^' 
required  l)y  the  precedinu^  section,  or  on  failure  to  pay  the  taxes  so  ttc. 
assessed,  the  Comptroller-General  shall  proceed  to  enforce  the  collection 
of  the  same  in  the  manner  provided  by  law  for  the  enforcement  of  taxes 
against  the  other  incor[)()rated  companies  before  mentioned. 

§105.  Tax — how  resisted.  If  any  Railroa<l  Company  affected  by  the 
preceding  sections,  desires  to  resist  the  collection  of  the  t-ax  therein  pro- 
vided for,  said  Com})any,  through  its  proper  officer  may,  after  making 
the  return   required   in  section    103,   above,  and  after    |)avino:    the  tax  . 

J.  _  '  '  1.0  Acts  1374    p.  107. 

levied  on  sucii  corporation  by  the  Tax  Act  for  1873,  and  continuing" 
to  pay  the  same  while  the  question  of  its  liability  herein  is  undetermined, 
resist  the  collection  of  the  tax  above  pr(>vided  for  by  filing  an  affidavit 
of  illegality  to  the  execution  or  other  process  issued  by  the  Comptroller- 
General  aforesaid,  and  stating  fully  and  distinctly  the  grounds  of  resis- 
tance, which  shall  be  returnable  to  the  Superior  Court  of  Fulton  county, 
to  be  there  determined  as  other  illegalities,  oidy  the  same  shall  have 
precedence  of  all  cases  in  said  Court  as  to  time  of  hearing,  tuid  with  the 
same  right  of  motions  for  new  trial  and  writs  of  error,  as  in  othei  casts 
of  illegality,  on  the  part  of  the  Comptroller-General  and  of  said  coipo- s^^. 
ration,  in  which  cases  the  Comptroller-Greneral  shall  be  represented  by 
the  Attornej'-General  of  the  State,  or  such  other  attorney  as  the  Gov- 
ernor may  select;  and  if  the  grounds  of  such  illegality  be  not  sustained, 
the  Comptroller-General  shall,  after  crediting  the  process  aforesaid  with 
amount  paid,  proceed  lo  collect  the  residue  due  under  tlie  provisions 
aforesaid;  and  if,  at  any  time  during  the  pendency  of  any  litigation 
herein  provided  for,  the  said  corporation  shall  fail  to  pay  the  tax 
required  to  be  paid  as  a  condition  of  hearing,  then  said  illegality  must 
be  dismissed,  and  no  second  affidavit  of  illegality  shall  be  allowed. 
Said  illegality  may  be  amended  as  other  affidavits  of  illegality,  and 
shall  always  be  accompanied  by  good  bond  and  security  for  the  payment 
of  the  ti\xji,  fa.,  issued  by  the  Comptroller-General. 
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SECTION  V. 

ASSESSMENTS— VALUATION. 

JlOt).  Gra7}d  Juri/  shall  inspeef  Receiver'' s  books.  It  sluill  be  the  duty 
ActsiS74. p  K-?.  of  t!u^  Tux  Receiver  in  each  county  of  this  State,  in  each  and  every  year, 
at  tlie  fall  term  of  the  Superior  Court  in  his  county,  to  lay  before  the 
Gran  1  Juiy  his  returns  for  tliat  year,  of  the  taxable  property  in  his  said 
county,  and  it  shall  be  the  duty  of  the  Grand  Jury  to  overlook  the  same, 
and  whenever  they  find  an  undervaluation,  to  correctly  assess  the  same, 
acconliuii-  to  the  n)arket  valuation  of  the  pro[)erty,  and  return  to  the  Re- 
ceiver his  returns,  with  the  corrections  wdjich  they  have  made. 

^107.    Corrected  refurns,  the  quide  for  next  year.     When  the  Receiver 

Aet^i874,p.  loS.     ,    ^,,  •  1-  X  n        .\  /  i-  i    .1  ,      1 

shall  I'oceive  Ins  returns  tor  the  next  succeeiiing  year,  and  the  corrected 
^*"'  returns  made  by  the  Grand  «Iury,  it  shall  be  his  guide  for  that  year,  and 

if  the. tax  payer  shall  return  his  property  below  the  valuation  made  by 
the  Gi'-and  eTury,  the  Receiver  and  tax  payer  each,  shall  select  an  arbitra- 
tor, ami  these  two  sh:dl  select  an  umpire  to  whom  the  question  of  valua- 
tion sliall  be  referred,  a!i<l  their  award  shall  be  returned  to  the  Receiver, 
and  shall  l>e  entered  by  him  as  the  valuation  of  said  tax-payer's  i)roperty. 
§108.  These  provisions  to  be  given  in  special  charge.  It  shall  be  the 
ActsiS74.p.io9.  duty  of  the  Judges  of  the  Suj)eri()r  Courts,  at  each  fall  term,  to  give  these 
provisions  in  special  charge  to  the  Grand  Juries  that  they  may  be  in- 
formed of  the  duties  therein  imposed  upon  them. 


SECTION  VI. 
TAXES  OF  COLORED  CITIZENS— NAMES. 

§109.  Returns  of  taxes  paid  by  colored  people  to  be  made.     It  shall  be 

the  duty  of  the  several   Receivers  of  tax  returns,  and   Tax  Collectors  in 

Acts  1874, p.  109.  (ijjg  gtate,  or  other  officers  performing  similar  duties,  to  make  returns  to 

the  Comptroller-General  of  the  character  and  amount  of  all  taxes  returned 

or  paid  hy  colored  tax  payers  in  this  State. 

§110.    Comptroller- General  to  make  exhibits  annually.     It  shall  be  the 
Actsi874,p.  109.  duty  of  the  Comptroller  General  in  his  annual  report,  to  makea  general 
exhibit  of  the  character  and  amount  of  the  taxes  so  returned. 

§111.   Names  to  be  taken  in  full.     It  shall  be  incumbent  on  Receivers 
CIS  I  7  ,  P'^  ^jf  (r^j^  returns  in  the  various  counties  of  this  State  to  enter  on  their  di- 
gests the  first  name  in  full  of  all  tax  payers. 


SECTION  VII. 
RETURNS  OF  CORPORATIONS,  ETC. 

§112.   Returns  to  Comptroller  must  be  itemized.     Whenever  corpora- 
tions, companies,  persons,  agencies,  or  institutions,  are  required   by  law 
Acts  1877, p.  126^ ^j  maUe  return  of  pro{)erty,  or  gross  receipts,  or  business,  or  income, 
<fQ2e.  gross,  annual,  net,  or  any  other  kind  or  any  other  return,  to  the  Comp- 

troller-General, for  taxation,  such  return  shall  contain  an  itemized  state- 
ment of  property,  each  class  or  species  to  be  separately  named  and 
valued,  or  an  itemized  account  of  gross  receipts,  or  business,  or  income, 
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aa  above  dcfiiiod,  or  other  m!itt<'rH  njqiiirofl  to  he  retiirno^l,  and  in  rrase 
of  net  in(!orn(!  only,  an  iterjiizcn]  acreount  of  ^roHS  n?e(;i{)tH  and  <-Xj>endi- 
tnres,  to  show  how  tlie  in(;ome  returnctd  is  asfCM-tained,  and  sueh  rr'tnrn.s 
shall  be  carefully  s(!rutinized  by  the  (Joniptroller-General,  and  if  in  hi« 
judgment  the  [)roj)erfcy  enil)ra(;ed  th(;rein  is  retiiriHjd  below  its  vjdne,  he 
shall  assess  the  value,  within  sixty  days  tlujreafler,  from  finy  iid'orination 
he  can  obtain,  and  if  In;  shall  find  a  i-(;tnrn  of  ^ross  reeeipis,  oi-  buTine.si, 
or  income,  as  above  dcifined,  oi'  otii(;r  matters  n'fjniicd  to  b<'  ntnrn^d  tw 
aforesaid,  below  the  true  amount,  or  fals(;  in  any  parlir-ular,  or  in  any 
wise  contrary  to  law,  he  shall  correct  the  same  and  a'-s(;ss  the-  true 
amount,  from  the  best  information  at  his  command,  within  sixty  davs. 
Jn  all  (u)ses  of  assessment,  or  of  corieetion  of  r(;turns,  as  JK-rein  pi'o- 
vided,  the  officer  or  person  making  su(;h  returns  shall  receive  notice, 
and  shall  have  the  privilege,  within  twenty  days  after  such  notice,  to 
refer  the  question  of  true  value  or  amount,  as  the  cnse  may  be,  to  arbi- 
trators— one  chosen  by  himself,  and  one  chosen  by  the  Comptroller- 
General — with  power  to  choose  an  umpire  in  case  of  disagreement,  and 
their  award  shall  be  final. 

§113.    When  no  return,  Comptroller  to  assess.     In  cases  of  fiilure  to 
make  return,  it  shall  be  the  duty  of  the  Comptroller-General   to  niake ActsiSy/.p.  127. 
an  assessment,  from  the  best  information  he  can   procure,  which  assess- 
ment  shall   be   conclusive    upon    said    corporations,  companies,  persons, 
agencies,  or  institutions. 

§114.   Collections  of  taxes — how  enforced.     In  all   cases  of  default  of.  .    „ 

•^  ,  «^  '^  ,  ^  Acts  1877.  p.  127. 

payment  of    taxes    upon    returns    or    assessments,    as    provided   in   the^<876,  882. 
preceding  sections,  the  Comptroller-General  shall  enforce  collections  in 
the  manner  now  provided  by  law. 

§115.    Usual  penalties  stills  of  force.     Nothing  in   the   three  preceding 
sections  shall  alter  or  affect  the  penalties  now  [)rovide<l  by  law  against  Act5iS77, p.  127. 
defaulting  or  delinquent  corporations,  companies,  persons,  or  institutions,  ?887. 
referred  to  therein,  or  to  alter  or  affect  tlie  mode  of  enforcement  of  such 
penalties,  now  provided  by  law. 


SECTION  VIII. 
WILD  LANDS— HOW  GIVEN  IN  AND  TAXED. 

^116.  Wild  Lands — how  returned.  All  persons  owning  unimproved  ot  wild  lands  in 
counties  without  the  counties  of  their  residence  shall  be  required  to  make  returns  of  the 
same  to  the  Comptroller-General,  if  non-residents  of  this  State,  and  citizens  of  this  State 
to  the  Tax  Receiver  of  the  county  of  their  residence.  Said  returns,  if  made  to  the  Re- -'^*-'^*  ^'"■♦•P^^^- 
ceiver,  shall  be  made  by  the  first  day  of  July  in  each  year;  if  to  the  Comptroller-Generftl,  ^^S*^^*  875. 
by  the  first  day  of  August  in  each  year.  Said  returns,  if  made  to  the  Comptroller-General, 
may  be  forwarded  by  mail  or  other  safe  conveyance,  to  said  officer  with  a  statement,  under 
oath,  of  the  lands  owned  and  the  value  thereof;  and  when  the  rate  of  the  ad  valorem  tax 
and  the  county  tax  has  been  fixed,  and  the  collection  of  taxes  ordered,  the  tax  due  upon  said 
wild  lands  shall_  be  paid  to  the  Comptroller-General  in  case  of  non-residence,  and  to  the 
Collector  of  the  county  where  the  return  was  made  in  case  of  residents. 

r^iiy.  Ahimbers,  etc.,  to  he  given.     It  shall  be  the  duty  of  all  persons  owning  wild  lands  Acts  1874, p.  105. 
to  return  the  same  by  number,  district,  section,  and  original  or  present  county. 

3 1 18.    IVh en  tenants  on   land,  it  must  be  returned — ivhere.     All  persons  owning  lands  .         . 
which  have  a  tenant  or  tenants   thereon,  shall  return   the  same   in  the   county  where   the  -     -     '  '    • 
lands  lie,  as  is  now  required  by  law. 

^119.   Receiver  to  make  digest  of  lots  not  returned.     Each    Receiver  of  tax  returns  in 
this  State  shall   make  a  separate  and   complete   digest  of  all  the  lots  in  his   county  which  ActsiS74.  p.  105. 
have  not  been  returned  to  him,  except  the  same  be  in  a  town  or  city;  he  shall  forward  a 
copy  of  said  digest  to  the  Comptroller-General's  office  at   the  time  he  forwards  the  digest 
of  improved  lands,  as  required  now  by  law. 
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|l20.   Coniptrolhrto  compare  returns.     When  the  several  digests  of  the  Receiver  of  tax 
.^^   o  .  returns  of  the  several  counties  in  this  State  have  been  received,  it  shall  be  the  duty  of  the 

ACC«  lo74»  P-  »0-N.   r^  ii'.i  -1  -iiii 

Comptroller- Cieneral  to  compare  said  returns  with  each  other,  and  to  make  out  a  complete 
list  by  number,  district,  section,  and  present  county,  of  all  the  unimproved  or  wild  lands 
not  i:;iven  in  for  taxes. 

§121.  LauJ  «.'/  returned,  to  he  advertised.  When  such  list  is  completed  the  Comptroller- 
General  shall,  once  a  week  for  four  weeks,  make  advertisement  of  the  same  in  one  news- 
Acts  1874,  p.  105.  pjp^^j.  .^^  (i^^j  Capital  of  the  State,  and  require  in  saitl  publication  the  owner  of  said  lands 
to  come  forward  and  give  in  and  pay  taxes  upon  said  lands,  and,  in  default  thereof,  that 
said  lands  will  be  sold  in  the  county  where  it  lies.  A  copy  of  said  list  shall  be  furnished 
the  Clerk  of  the  Superior  Court  and  Ordinary  of  each  county  in  the  State,  who  shall  post 
the  same   in  their  ottice  :   Provided,  that.  ft)r  the  more  safe  and  speedy  collection  of  the 

Acts  1875. p.  119.  taxes  on  wild  lands  under  the  Act  of  1873,  the  Onlinaries  of  the  several  counties  of  the 
State  are  hereby  required  forthwith  to  send  to  the  Comptroller-General  all  money  in  their 
hands,  collected  under  said  Act,  with  a  statement  of  the  amount  for  each  county  and  the 
lot,  or  lots,  on  which  the  same  has  been  collected  by  him,  and  upon  failing  so  to  do,  the 
Comptroller-GenernJ  is  hereby  required  to  issue  execution  against  the  Ordinary  so  default- 
ing, and  collect  as  in  case  of  defaulting  tax  collectors,  and  upon  receiving  amounts  from 
the  Ordinaries,  he  shall  give  credit  to  the  respective  counties  and  give  notice  thereof  uuder 
the  provisions  of  this  Article  :  Provided  further,  that  all  persons  who  have  not  given  in 
and  paid  taxes  on  such  lands  for  any  previous  year,  may  give  in  the  same  and  pay  the  taxes 
thereon  to  the  Comptroller-General,  and  the  Comptroller-General  shall,  at  the  expiration 
of  sixty  days  from  28th  of  February,  1874,  proceed  to  issue  execution  and  collect  the  taxes 
in  the  same  manner  as  is  herein  provided. 

^122.  Executions  issued — -iv/ien  and  hoxv.  On  the  expiration  of  the  time  of  advertisement 
the  Comptroller-General  shall  issue  execution  against  all  unimproved  or  wild  lands  not  re 

ActsiS74.p.  ic6.  turned  for  State  and  county  tax,  as  per  assessment  in  the  county  where  the  land  lies,  assess- 
ing the  value  at  the  average  value  of  such  land  in  the  county  where  it  lies,  which  execution 
shall  be  directed  to  the  Sheriff  of  the  county  where  the  land  lies,  and  the  Sheriff  shall  forth- 
with proceed  to  advertise  and  sell  the  same  under  the  same  rules  and  regulations  as  govern 
other  Sheriff  sales,  and  make  his  returns;  the  Sheriff,  in  his  return,  to  show  what  land  was 
sold,  to  whom,  when  and  where,  and  for  what  amount,  and  pay  said  money  over  to  the 
Comptroller-General,  except  the  amount  of  taxes  and  all  costs  to  the  Comptroller-General, 
who  will  keep  in  his  office  a  book  of  the  numbers  of  all  such  land  and  the  amount  of  taxes 
collected  thereon  and  to  whom  sold. 

§123.  Redemption.     The  owners  of  any  land  thus  sold  for  taxes  shall  have  the  privilege 

Acts  1874,  p.  106.  of  redeeming  the  same  at  any  time  within  one  year  from  day  of  sale,  by  paying  to  the  pur- 
cha>er  the  amount  of  his  purchase  money  and  cost,  together  with  interest,  at  the  rate  of 
twenty  per  cent,  per  annum  thereon  ;  or  on  making  satisfactory  evidence  of  his  title  to  the 
Comptroller  (ieneral,  he  may  receive  the  purchase  money  less  the  amount  of  taxes  due  the 
State  thereon  and  the  cost  expended  in  collecting  said  tax. 

Acts  1874,  p.  106.      1 124.    IVkat  titles  not  affected.  No  sale  made  under  this  Article  shall  in  any  way  operate  to 

effect  or  defeat  the  title  of  any  idiot  or  lunatic  or  minor  who  has  no  legal  representation. 

^125.    'transcripts  to  be  furnished  to.     It  shall  be  the  duty  of  the  Comptroller-General  to 

Acts  1874.?.  106.  furnish  each  Tax  Receiver,  of  this  State,  at  the  time  of  furnishins^  the  tax  digest,  a  transcript 
of  the  records  in  his  office,  showing  the  average  value  of  wild  land  in  each  of  the  several 
counties  of  this  State. 

\cts1874  D  106  ^126.  County  rate  to  be  furnished  Comptroller.  It  shall  be  the  duty  of  the  several  Or- 
dinares  of  this  State  to  furnish,  as  soon  as  levied,  the  rate  of  tax  assessed  for  county  pur- 
poses in  their  respective  counties,  to  the  Comptroller  General. 

.        o  ^^27.    Credit  to  be  given  counties.     The  Comptroller-General  is  hereby  required  to  give 

credit  to  the  county  where  the  wild  land  is  located,  of  all  tix  collected  on  such  lands  by 
him,  and  in   other  counties,  and  notify  the  Ordinary  of  the  same  and  the  amount. 

■^128.  Executions — wkeft  issued  for  ivild  land  tax.  The  Comptroller-General  is  author- 
ized and  required  to  issue  executions  on  the  first  day  of  November,  of  each  year,  against  all 
persons  making  returns  of  wild  lands  to  him,  for  the  amount  of  State  and  county  taxes  due 

Acts  1874,  p.  107.  ^j^  c,yx'z^  land,  which  shall  be  collected  in  the  manner  prescribed  in  case  of  failure  to  return 
such  lands :  Provided,  that  nothing  in  this  article  shall  be  construed  so  as  to  prohibit  agents 
of  non-residents  of  the  State  from  giving  in  the  land  of  such  non-resident  in  the  county  of 
the  residence  of  such  agent. 


SECTION  IX. 
MISCELLANEOUS  PROVISIONS. 


Acts  1876,  p.  16. 


§129.  Hlieriff  may  levy  and  collect  tax  fi.  fas.  of  any  amount.     It  shall 
be  lawful  fur  the  Slieriff  or  his  deputy,  in  any  county  of  tliis  State,  to 


CITAPTEI^  Virr.— ARTKjr.K  1.— StaikTaxatiox.  35 


levy  and  collect  a  tixx  Jl.  f(i.  for  any  amount:  Provided^ ihnt  wIkmi  ^ai<l 
lax  jl.  J<i.  Ih  (oi*  one  liundrcd  doliai's  or  loss,  lli(i  sarin;  fee  sliall  h«r  paid 
as  now  alloncul  by  law  to  consiables  or  bailill's;  and  all  otliM-  proceed- 
ings as  to  K;vy  and  time  and  phieci  of  advert  iscnxMit  and  sal*-,  sliall  \)('.  the 
same  as  iKtrc^lofbre  goveriK^i  sueli  levy,  adv^.Ttlseincnt  anij  sale  by  bailiffs 
or  (ionsiables. 

This  scclioii  repeals  part,  of  section  888  of  Uie  Co'le. 

§130.  (HWH.)  By  mhom  levied  and  .sales  under.  Executions  mny  be 
levied  by  either  of  the  oilicers  to  whom  directed,  or  other  olTiccr  who  by 
law  may  be  anthorized  in  their  place;  bnt  a  constable  e*;ninoL  h^vy  a  tax^i. 
fa.  when  the  principal  amonnt  exceeds  on(>  hnndiMl  dollars,  and  if  a  tax  ;'^'''** '^^' •*  '^• 
^.jfa.  for  h^ss  than  one  linndrcd  dollars  Ix;  levied  by  ji  sheriff,  his  fee  for '^ 
said  levy  shall  be  that  now  allowed  constables,  and  if  the  levy  be  made 
npon  personalty,  the  same  shall  beadvertis(Ml  and  sold  as  is  now  provided 
for  fJnstice  iU)uvt  Ji.  fas.  \i'  the  constable  levies  on  land,  it  mnst  b(i  re- 
turned to  and  sold  by  the  Sheriff  of  the  county. 

Seb  preceding  section. 

§131.  Executions  to  issue  for  all  bach  dues.  The  Tax  Collectors  of 
the  State  are  hereby  authorized  and  required  to  issue  exe(Mitlons  airainst  ;;.^^,'^'  73.pi»>- 
all  tax  defaulters  in  this  State,  who  are  residents  of  the  counties  in  which 
said  Tax  Collectors  are  holding  their  offices,  for  any  and  every  year  pre- 
ceding or  including  the  yeai's  for  which  they  are  elected,  and  to  collect 
the  tax  due  from  said  defaulters,  and  pay  over  the  same  to  the  proper 
authorities. 

§132.  Defendants  may  jpohd  oid  property.     Defendants  in  f.  fas.,  is- 
sued by  Tax   Collectors  for  taxes,  shall   iiave  the  privilege  of  pointing ^2^'^^'*'"  ' 
out  the  property  upon  which  to  levy  said  fi.  fas.,  but  it  shall  be  within  ' 
the  discretion  and  power  of  the  Collector  to  have  the  proper  officer. levy 
the  same  on  any  other  property  he  may  point  out,  whenever  he  deems  it 
necessary  to  secure  the  prompt  collection  of  the  tax  fi.  fas. 

§133.  (8111,)  Transfer  of  certain  executions  provided  for.  Whenever 
any  person,  other  than  tlie  person  against  whom  the  same  has  issued, 
shall  pay  any  executions  issued  for  State,  county  or  municipal  taxes,  or 
any  other  execution  issued  without  the  judgment  of  a  Conn,  under  any  ^^'^''^*^75.p•"9• 
law,  the  officer  whose  duty  it  is  to  enforce  said  execution,  shall,  upon  the 
request  of  the  party  so  paying  the  same,  transfer  said  execution  to  said 
party;  and  said  transferee  shall  have  the  same  rights  as  to  enforcing  said 
execution  and  priority  of  payment  as  might  have  been  exercised  or 
claimed  befoie  said  transfer:  Provided,  said  transferee  shall  have  said 
execution  entered  on  the  execution  docket  of  the  Superior  Couit  o\^  the 
county  in  which  the  same  was  issued,  and  if  the  person  against  wIhmii 
the  same  was  issued,  resides  in  a  different  county,  then  also  in  the  comity 
of  such  person's  residence,  within  thirty  days  from  said  transfer. 

Previous  to  August  24th,  1872,  the  transfer  of  tax  executions  on  the  terms  above  stated 
was  not  admissible  :  48  Ga.,  117  ;  State  and  County,  etc.,  vs.  Wmgtield,  October  9lh,  1S77. 


"Acts  1S75,  p.  ic 
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ARTICLE  11. 

COUNTY    TAX. 
SECTION  I. 

MAIMED    SOLDIERS. 

§134.  2\lv  for  the  relief  of.  It  shall  bo  the  duty  of  the  Ordinary  of 
each  comity  in  this  State,  in  eacli  year,  befv)re  the  county  tax  is  levied, 
■  upon  a|>[)lieatiou  to  him,  and  proof  being  shown  to  him  by  any  person, 
tliat  lie  entered  into  the  militarv  service,  in  defense  of  the  Soutli,  duriuir 
the  late  civil  war  between  the  Confederate  States  and  the  United  States 
of  America;  that  he  served  faithfully  in  said  service,  and  in  the  satne, 
or  since  the  war,  by  reason  of  said  service,  lost  both  eyes,  or  two  limbs, 
meaning  thereby  arms,  or  legs;  that  he  has  not  more  than  one  thousand 
dollars  of  taxable  pro[)erty,  to  levy  a  special  tax,  as  a  part  of  the  county 
tax,  of  one  hundred  dollars  for  eacli  of  such  applicants,  when  such  proof 
is  made  to  his  satisfaction,  which  tax  shall  be  collected  by  the  Coifnty 
Tax  Collector,  and  })aid  over  by  him  to  such  a[)plicant,  when  he. is 
shown  by  him  a  proper  certiHcaLe  from  the  Ordinary  of  said  county; 
said  tax  of  one  liundred  dollars  shall  only  be  levied  for  a  citizen  of  said 
county,  and  shall  cease  when  such  applicant,  so  relieved,  ceases  to  be  a 
citizen  of  said  county. 

SECTION   II. 

COMPENSATION  FOR  COLLECTION  OF  STATE  AND  COUNTY  TAX. 

§135.  Fee.s  of  Collectors  and  Receivers.  The  commissions  hereafter 
to  be  allowed  to  each  Receiver  and  Collector,  on  the  net  anriount  of  each 
digest,  for  recieiving  and  collection  of  State  and  county  taxes,  shall  be  as 
follows : 

On  all  digests  of  $1,000  and  under lo      percent. 

On  all  digests  over  $i,coo  and  under  $2,000 9      per  cent. 

On  all  digests  over  $2,000  and  under  $3,000 7      per  cent. 

On  all  digests  over  $3,000  and  under  $4,000 6      per  cent. 

On  all  digests  over  $4,000  and  under  $6,000 5      per  cent. 

On  all  digests  over  $6,000  and  under  $8,000 4      per  cent. 

On  all  digests  over  $8,000  and  under  $12,000 3^  per  cent. 

On  all  digests  over  $12,000  and  under  $15,000  .    .    •    •    • 3      percent. 

On  all  digests  over  $15,000  and  under  $18,000 2^  per  cent. 

On  all  digests  over  $18,000  and  under  $20,000 2^  per  cent. 

On  all  fligests  of  $20,000  and  over 2      per  cent. 

Provided,  that  3  per  cent,  shall  be  allowed  in  the  counties  of  Chatham, 
Bibb,  Fulton,  and  Richmond. 

§136.  No  greater  commission  on  county  taxes  to  be  allowed.     No  Tax 
Acts  1876,  p.  14- Collector  shall,  in  any  event,  receive  any  greater  ordilTerent  rate  of  com- 
mission  or  rate  of  payment  for  collection  of  county  taxes,  than  he   re- 
ceives by  the  preceding  secli(^n  for  collecting  State  taxes. 

§137.  Receivers^  comraissions  from  county  taxes.  The  commission  of 
Acts  1876,  p  M  Tax  Receivers,  to  be  paid  from  county  taxes,  shall  be  one-half  the  amount 
?92e.  allowed  by  section  L35  to  Tax  Collectors  for  collecting  of  county  taxes, 

and  no   more. 

§138.  Not  to  affect  local  laws.     Nothing  contained  In  sections  135,  136 
and   137  shall  be  construed  to  affect  the  compensation  of  any   Receivers 
0151876,  p  M^j^j]   (^\)llectors  for  receiving  and  collecting  county  taxes  in  those  counties 
where  the  same  is  regulated  by  local  laws. 

The  provisions  of  this  Article  repeal  section  936  of  the  Code. 


Acts  1S76,  p.  14. 
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ARTICLE 'III. 

MIJNICII'AL    'lAXA'I'ION. 

SECTION  I. 
TJMl'J^ATIONS,  KKGULATIONS  ANJJ  ASSESSMENTS. 

§139.  Not  to  tax  over  one-half  of  one  per  cent.  It  sliall  be  nnlawrul 
for  tlie  authorities  of  any  nimiicipal  c;or[)()ratioii  in  this  State;  to  h;vy  or 
collect  for  the  onlinary  current  ex[)enses  of  said  corporation,  except  as  "^^^  7*'P  "^' 
hereinafter  provided,  any  ad  valorem  tax  upon  the  property  within  saicl 
corporation,  exceeding  one-half  of  one  i)er  ccint.  upon  the  value  of  said 
})roperty,  any  law  of  this  State,  or  charter  of  said  corporati<jn  to  the 
contrary  notwithstanding. 

§140.  ^^ Ordinary  expenses^^  defined.  Tlie  term  "ordinary  current  ex- 
penses'^ shall  l)e  construed  to  include  all  current  expenses,  excepting 
only  expenditures  for  education,  for  paving  or  macadamizing  streets,  and  Acts  1874. p«>>- 
for  payment  of  the  principal  and  interest  of  the  public  del)t,  which  shall 
be  known  as  extraordinary  expenses,  and  in  all  cases  when  it  shall  be 
necessary  to  lev^y  an  additional  tax  above  said  one-half  of  one  per  cent., 
for  any  one  or  more  of  said  extraordinary  expenses,  the  levy  and  assess- 
ment of  the  same  for  each  said  extraordinary  expense  shall  be  se{)arately 
made  and  collected;  said  municipal  authorities  shall  cause  separate  ac- 
counts to  be  kept  on  account  of  all  amounts  collected  and  disbursed  on 
account  of  each  of  said  extraordinary  expenses;  and  all  amounts  so  col- 
lected, shall  be  a})plied  exclusively  to  the  extraordinary  expense  for  which 
said  tax  was  levied  and  collected. 

§141.   Officer  misapplying  finds — guilty  of  malpractice.     Any  officer 
of  any  municipal  corporation  who  shall  iipi)ly  any  portion  of  any  fund  Acts  1874, p.  no. 
collected  by  taxation  for  either  of  said   extraordinary  expenses,  to  any 
other  ordinary  or  extraordinary  expense,  shall  be  guilty  of  malpractice 
in  office. 

§142.  Additional  fund — how  raised.  If  an  additional  fund  is  required 
by  said  corporation  for  internal  improvements,  not  herein  provided  for,  Acts  1874. p.  no. 
or  if  the  amount  realized  by  the  levy  of  said  one-half  of  one  per  cent.,^^7o- 
shall  be  insufficient  to  ^defray  the  ordinary  current  expenses  of  said 
corporation,  an  additional  tax  may  be  levied  for  this  purpose  when  tlie 
same  shall  be  authorized  by  a  vote  of  two-thirds  of  the  legal  voters  of 
said  corporation,  who  shall  vote  at  an  election  to  be  held  for  tiiat  pur- 
pose, and  separate  accounts  of  all  amounts  so  collected  and  disbursed 
shall  be  kept  as  is  })rovided  in  section  140. 

§143.  Not  to  apply  to  Savannah.     The  foregoing  provisions  shall  not  ACIS1S74.P.  no. 
in  any  manner  apply  to  the  city  of  Savannah. 


SECTION  IL 
SALES   FOR   MUNICIPAL   TAXES. 

§144.   Time,  place  and  manner.     The  time,  place  and  manner  of  the 
sale   of  property,   both  real   and  personal,  for  taxes   due   to  municipal  "gg^g"'^"'*' 
corporations  in  this  State,  shall  be  the  same  as  that  provided  by  law  for^-i^^,  1;.^. 
Sherift's  sales  for  State  and  County  taxes. 

§145.  Redemption.     Whenever  any  land  is  so  sold,  the  owner  t hereof  ^^^^^^_ 
shall  have  the  privilege  of  redeeming  said   land,  thus  sold,  within  one 
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year  In-  paying  the  piirehaser  the  amount  paid  by  said  purchaser  for  said 
land,  with  ten  [)er  cent,  premium  thereon,  from  the  ch\te  of  the  purchase 
to  the  time  of  the  payment. 

In  liie  enrolled  Acl  llie  word  "ton"  per  cent,  in  the  above  section  is  "two"  per  cent., 
and  was  so  approved  by  the  Governor.     The  secticni  follows  the  engrossed  copy. 

§146.   Corporation  niai/  purchase — ichen.    AVhenever,  at  any  such  sale, 

Acts  1877  V  i>^  ^^y  '^  luunieipal  corporation  for  taxes  due  it,  by  its  niarshal,  or  duly 
authorized  oiHeer,  no  one  present  shall  bid  for  the  property  put  up  to  be 
sold,  as  much  as  the  tax  for  wlilch  it  is  proposed  to  sell  the  same,  and 
the  odieer's  cost,  if  any  due  thereon,  after  such  property  sliall  have 
been  cried  a  reasonable  time,  then  any  duly  a[)pointed  officer  or  agent 
of  tlie  cor[)()ration  may  bid  off  such  property  for  the  corporation,  and 
the  marshal,  or  other  officer  making  such  sale,  shall  make  to  the  corpo- 
I'ation  a  deed  to  the  property  so  sold,  and  deliver  the  same  to  the  officer 
designated  by  the  corporation  to  receive  it,  and  the  title  acquired  by  the 
corporation  at  such  sale,  and  by  such  deed,  shall  be  perfect,  valid  and 
binding,  after  tiie  period  above  provided  for  redemption  by  the  owners 
shall  have  ehipsed,  and  there  is  no  redemption  by  the  owner,  us  if  i)ur- 
chased  by  an  individual  or  corporation  other  tlian  sucli  corporation  so 
})urchasing,  and  the  marshal,  or  other  duly  authorized  officer  making 
tiie  sale,  shall  put  the  corporation,  through  any  officer  or  person  it  may 
designate,  in  the  i)ossession  of  tlie  property  so  sold. 

§147.  Property  sold  by  corporation — ho2o.     Neither    the   governing 
body  of  any  stich  raunici})al  corporation,  whether  known  as   Mayor  and 

Actsi877,p.i25.  Councilmen,  Mayor  and  Aklermen,  or  by  any  other  name,  during  whose 
term  of  service  any  such  sale  shall  take  place,  nor  any  subsequently 
elected,  or  appointed  governing  body,  shall  be  ca[)able  of. diverting  or 
alienating  the  title  of  the  corporation  to  any  property  so  [)urchased, 
except  by  a  public  sale  of  the  same  to  the  highest  bi(hler. 

§148.    Ordinances  to  carry  this   into   effect.     Municipal   corporations 

Acisi877,p.  125.  gijj^ll  jj-^yrg  {\^\\  power  and  authority  to  pass  appropriate  ordinances  and 
by-laws  to  carry  these  provisions  into  effect. 

§149.  Does  not  apjply  to  counties.     Nothing  in  the  preceding  five  see- 

Actsi877, r'125.  |.j^j^g  shall  be  coustrued  to  apply  to  counties. 


ARTICLE  IV. 
ELECTIONS. 

J^^.^^^r^        j„       §150.   It  shall  not  be  h'uvful  for  any  manager  of  an  election,  or  other 
^5,1.      '  person,  to  receive  any  money  for  taxes  on  the  day  of  ele(!tion,  ex(!ept  the 

Tax  Collectoi',  and  if  any  voter  shall  vote  who  has  not  paid  his  taxes 
hi.s  vote  shall  be  illegal,  and  the  (M)mmissioners  who  consolidate  their 
returns  of  the  election  shall  not  count  such  votes  in  making  out  the  re- 
turn. 

See  Acts  1862,  p.  58.      The  above  is  amendatory   of  the  4th  section  of  the   Act  of  De- 
cember 15th,   1862. 

Defeated  canrlidate  has  no  remedy  in  equity  :  Kemp  el  al.  vs.  Ventulct ;  Feb.  5th,  1877. 
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CIIAPTKIl  IX. 

BONDS. 


ARTICLIC  I. 

STAT  K    I'.O  N  I;  S 


SICCTiON  I. 

GENERAL  ACTS  RELATIVE  TO  ISSUANCE  OF,  El  C. 

^151.   Under  the  Act  of  25th  Fel:)ruary,  1876,  the  Governor  was  authorized  to  issue  bonds 
in  denominations  of  y^ 1, 000. 00,  sufficient  to  })ay  the  interest  then  due  and  falling  due,  upon  Acts  1876,  p.  11. 
the  recognized  bonds  of  the  Macon  and  ]>runswick  Raihoad,  and  upon  tho.ie  of  the  North 
and  South  Railroad.     Said  bonds  to  be  used  for  no  other  pur])ose  than  the  one  indiiated. 

I152.   By  the  Act  of  February  19th,  1877,  the  Ciovernor  was  directed  to  issue  bonrls  to 
the  amount  of  ^2,298,397.00,  to  be  sold  at  par  for  the  purpose  of  retiring  certain  bonds  in  "^^^  '^^7.  P  ««• 
said  Act  mentioned.     The  bonds  were  to  be  issued  in  denominations  of  ^ijOOO.oo,  to  bear 
six  per  cent,  interest,  and  to  run  twelve  years. 

§153.   Registry  of  past  due  bonds.     The  Act  of  March   2d,    1875,  refjuired   all    parties 
holding  bonds  of  the  State  which  matured  prior  to   1872,  to  come  forward  and  register 
them  with  the  Treasurer;  on  failure  to  register,  the  bonds  were  to  be  deemed  paid.     The  Acts  1875,  p.  12. 
Treasurer,  by   said  Act,  was  prohibited    from  paying  any  of  the   bond.^   aforesaid   until 
directed  so  to  do  by  the  Governor, 

The  Act  was  required  to  be  published  in  New  York  and  Atlanta. 

^154.  The  State's  endorsement  of  the  Alabama  and  Chattanooga  Railroad  bonds,  author- 
ized by  the  Act  of  March  20lh,  1869,  is  declared  void,  because  in  violation  of  the  Consti- 
tution.   Acts  1875,  p.  13. 

^155.    Certain  bonds  declared  void.     The  bonds  issued  under  an  Act  approved  February 
17th,  1854,  entitled  "  An  Act  to  authorize  the  Governor  to  issue  bonds  in  lieu  of  the  out-  ^^^^  jg^ 
standing  bonds  of  the  Central  Bank,  and  to  provide  for  the  issue  of  certain  other  bonds," 
are  hereby  declared  invalid,  null  and  void. 

See  also  section  675  of  this  Supplement  for  bonds  declared  void  by  the  Constitution  of 
1877.  For  the  amendment  to  the  Constitution,  ratified  in  May,  1877,  see  section  729  of 
this  Supplement. 


SECTION  n. 

SCHOOL    FUND. 

§155a.  (1S7S.)     All  after  ''State''  in  the  eleventh  line  of  this  sec- 
tion re[)ealed. 
Acts  1876,  p.  31. 
Is  not  the  section  as  it  now  stands  superseded  by  section  6S5  of  this  Supplement  ? 


ARTICLE    II. 

BONDS  OF   CORPORATIONS. 

SECTION    I. 

COUNTY  AND   MUNICIPAL   BONDS. 
§156.  Bonds — hoio  issued  hy  corporations  and  counties.     No  conn ty  or 
municipal  corporation  in  this  State   shall    have  power  or   authoritv  jto 
make  or  issue  any  bonds,  or  any  like  obligation,  except  the  same  shall  "^"^'^ '~'^"  ^  "^" 
be  made  and  issued  in  the  manner  herein  followino; :  Before  anv  coimtv 
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or  iniiiiiolpal  corporation  shall  make  or  issue  any  bonds,  or  other  like 
obligation,  notice  shall  be  given  lor  at  least  thirty  days,  by  publication 
in  some  ne\vspaj)er  in  gi^ieral  circulation  in  such  county  or  city,  of  the 
object  of  issuing  such  bonds,  and  of  tiie  amount  to  be  issued,  and  the 
terms  and  conditions  of  such  bonds;  and  afier  such  notice  has  been 
given,  there  shall  be  an  election  lield  in  such  county  or  city,  at  a  time 
and  place  to  be  fixed  by  said  county  or  city  authorities,  at  which  election 
the  qualified  voters  in  such  county  or  city  shall  vote  for  or  against  the 
issuing  of  such  bonds,  and  if  the  persoj)S  voting  at  such  election  in  favor 
of  issuing  such  bonds  shall  constitute  two-thirds  of  the  qualified  voters 
in  such  county  or  city,  then  such  bonds  may  be  made  and  issued. 
See  ^^668,  670,  671  and  674,  for  constitutional  provisions. 

§157.  Does  not  apply  to  bonds  issued  to  redeem  others  outstanding.     The 

\cLs  1S74  p  16  pnH'isions  of  the  preceding  section  shall  not  apply  to  bonds  to  be  issued 
by  such  county  or  municipal  corporation  in  redemption  of  any  bonds 
which  may  have  been  issued  by  sucii  count}^  or  city,  prior  to  February 

•  26th,    1874,  but  any  such  county  or   municipal   cor[)orati()n    may   issue 

new  bonds  in  payment  or  redemption  of  any  bonds  iieretofore  issued. 

§158.  Bonds  issued,  contrary  to  these  prooisions^  null  and  void.  All 
bonds,  or  other  like  obligations,  hereafter  made,  or  issued  by  any  such 
county  or   municij)al   corporation^  except  according  to  the  provisions  of 

Acts  1874.  p.  16.  t}^ig  Article,  shall  be  absolutely  null  and  void,  and  no  such  county  or  mu- 
nicipal corporation,  shall  have  power  or  authority  to  pay  the  same,  or  to 
levy,  or  to  collect  any  tax  for  the  purpose  of  paying  the  same:  Provided, 
that  nothing  herein  shall  be  construed  to  ap[)ly  to  the  cities  of  Atlanta 
and  Savannah;  and,  provided  further,  that  these  j)rovisi()ns  shall  not  be 
construed  to  prohibit  the  City  Council  of  Augusta  from  issuing  bonds 
•for  the  completion  of  the  Augusta  Canal. 

§169.    Certalnbonds  not  ajfected.     Nothing  contained  in  the  provisions 

A  ts  18  16  ^^  ^''^■'^  Chapter  shall  be  so  construed  as  to  apply  to  bondsor  other  like 
obligations  authorized  to  be  issued  by  any  law  passed  at  the  session  of 
the  General  Assemby,  for  1874. 


SECTION  II. 
RECORD  OF  CORPORATION  BONDS. 

§160.  Record  to  he  furnished  Secretary  of  State.  It  shall  be  the  duty 
of  all  })ublic  and  private  corporations  in  this  Slate,  who  shall  issue  or 
endorse  any  bonds  for  circulation,  to  furnish  to  the  Secretary  of  State  a 
c,i  7  ,  P- '^- ^.gj,j.|^gj  statement,  showing  the  letter,  date  of  issue,  number  of  bonds, 
amount  of  issue,  rate  of  interest,  when  and  wliere  payable,  and  the  date 
of  the  law,  it  any,  authorizing  such  issue;  and  it  shall  be  the  duty  of 
the  Secretaiy  of  State  to  have  the  same  recorded  in  a  book  to  be  kept 
by  him  for  that  purpose. 

§161.  Corporations  to  furnish  record  of  bonds  already  issued.  All 
Acts  18  6  ,  12  public  and  ])rivate  corporations  in  this  State,  who  have  bonds  now  in 
circulation,  issued  or  endorsed  by  them,  shall  furnish  to  the  Secretary  of 
State  within  ninety  days  from  the  28th  of  February,  1876,  certified 
statements  required  by  the  preceding  section;  and  the  same  shall  be 
recorded  by  said  officer,  as  provided  for  in  said  section. 

§162.    Corporations  failiyig  to  furnish  statements.     Public   or   private' 
corporations  neglecting  or  refusing  to  comply  with  the  provisions  of  the 


--^ 
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fore^()iii<^  sections,  hIkiII    Ix'  i\u<'A    in  ii   snrn    not   (ixccc-iVwv^  S500.00  for 
each  ori'tMisc,  ()n(!-h:ilf'  of  said  fiiH'  to  ^^o  lo  \}ut  j)n.rty  ^nvinj^   inforfnatioii 
of  snch  violation,  and  the  other  liaif  to  ^o  to  tlu;  puhlie  Mrliool    fund   i,i' 
the  eounty. 

§163.   Fenalty  for  failure  lo  furnish  rcxord.     No  bonds  nliall  he  plaeed  ^^^  ^^^  ^  ^^ 
in  cirenlalion  nntil    th(;   ])rovisions  <rf  section    IfJO,  with    rej^ard    lo  .sneh 
bonds,  shall  have  bc^en  coni[)lied  with,  and  any  person  plaein;;  .sneh  bon«ls 
in    eirculation    without  sneh    eonipliiinee,   shall    be   subject   to  a    line  of 
|5500.0(),  for  every  l)ond  so  put  in  (•ir(!nlation. 

^164.  Fees  for  rcmrdlmj  Uic.  ddtcAtvod,  The  Seeretary  of  St,ate  shall 
receive  as  compensation  lor  the  reeonls  provided  lor  in  sections  lOtK-ino  ^^^ 
161,  and  for  giving  transcript  of  the  same,  twenty  (;ents  jier  Innidred 
words;  the  fee  for  recording  to  be  paid  by  the  cor[)oration  issnin;r  the 
bonds,  and  the  fee  for  the  transcripts  to  be  paid  by  t1ie  party  applying 
for  the  same. 

CHAPTER  X. 

THE  WESTERN  AND  ATLANTIC  RAILROAD. 

§166.  State  Treasurer  to  pay  ten  cents  on  chanr/e  bills.     The  Treas- 
urer of  the  State  of  Georgia  is   hereby  directed    to  pay  ten   cents  on  the  ^cts  ,877.  ,.  , .. 
dollar  for  all  change  bills  issued  by  the  Western  and  Atlantic  Railroad 
during  the  war,  presented  to  him. 


CHAPTER  XL 

PUBLIC     PRINTING 


AETICLE  I. 

PUBLIC    PRINTER 


§166.  (10^5.)    Duties  begin— when.     The  duties  of  Public  Printer  ,       „ 
do  not  begin  until  tiie  first  day  of  the  next  session  of  the  General  As- 
sembly after  his  election,  except  in  cases  of  election  to  till  vacancies. 

§167.  (10^8.)     Laws  and  Journals — Jiow  printed.     The  laws  and 
journals  must  be  printed  upon  small  pica  type,  on  good   paper^of  uni-  ^^,^  jg- 
form  size,  and  delivered  to  the  Executive  within   ninety  days  from  the 
adjournment  of  each  session  of  the  General  Assembly. 

§168.  Assistance  in  compiling  laws.     It  shall  be  the  duty  of  the  Pub- 
lic Printer  to  employ  such  assistance  as  may  be  necessary  to  prepare  and  ^^.^^  jg..      ,. 
compile  the  several   Acts  and  Resolutions  of  the  General  Assembly,  in 
the  shortest  possible  time. 


§169.  Duties.  In  compiling  the  laws  it  shall  be  the  duty  of  the  Pub- 
lic Printer  to  observe  the  following  regulations: 

1.  To  distinguisli  in  their  classifications  the  public  laws  from  those 
that  are  local  or  private,  and  to  arrange  the  former  under  their  appro- 
priate heads. 

2.  To  prepare  for  publication,  side  and  head-notes,  for  reference. 

3.  To  add  notes  referring  back  to  such  previous  legislation  as  may  be 
modified  or  repealed,  and   notes  giving  the  decisions  of  the  Supreme 
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Gv>nrt  siiuv  the  last  pnhlicMtion  of  Acts,  ii}>()ii  tlio  suhjeot  matter  of  each 
Act  of  a  puhlio  iiaturf. 

4.   To  propMrc  aiul  a]>}>iMul  a  (,'0[>ioiis  am]  correct  iiulex. 

^170.  CovipoiSdiio)!  of  compi/cr.  For  the  additional  service  of  com- 
piling' and  classify iiiii,-  the  hwvs,  as  directinl  in  the  foregoing  sections,  the 
Pul>lic  Printer  shall  be  eiitiihHl  to  compensation  amonntinir  to  three 
hntulrcd  doHais,  in  addition  to  tliat  already  pi'ovidcd  for  by  law  ibr  the 
}M-inting  »>f  the  same. 

Acts  1877,  p.  15.      ^i/i-   Sections  1041,  1042,  1043,  1044  and  1045  of  the  Code,  repealed.  The  duties  there- 
in set  out  shall  be  performed  l)y  the  I'liblic  rriiiter.  » 

§172.   Lcfjislativc,  (locyaDicnfs — hoir  printed.     The  Pnblic  Printer  shall 
print  all  re}>orts  and  other  legislative  documents  as  may  be  ordered  to  be 
ActsiS77.  p.  16.  printed  during  his  tern)  of  oHic'c,  upon  paj)er  of  uniform   size  and  qual- 
ity, in  order  more  readily  to  facilitate  the  State  Librarian  in  binding  the 
same  in  appi"0[iriate  volumes^  as  required  of  him  to  be  (h)ne  by  law,  und 
to  this  end  it  shall  be  the  further  duty  of  the   Public  Printer  to  deliver 
to   the  State  Libi-arian   co})ies  of  all  such   reports  and   legislative  docu- 
•    ments  as  may,  from  time  to  time,  be  published,  as  soon  as  practicable. 
§173.   Printmg  of  the  Agricultural  Department.     The  printing  of  the 
Acts  is-;,  p.  25.  Department  of  Agi'icultnre  of  the  State  shall    be  paid  for   as  now  pro- 
21047.  vided  by  law  for  the  {)ayment  of  other  j)ublic  printing  of  the  State,  but 

the  amount  expended  shall  be  limited  to  one  thousand  dollars. 


Acts  1874,  p.  25. 


ARTICLE  II. 
DISTRIBUTION   OF   LAWS   AND   JOURNALS.    • 

§174.  Librarian  to  send  haos  to  Ordinaries.  It  shall  be  the  duty  of 
the  Librarian,  undei-  the  supervision  of  the  Governor,  as  soon  as  the 
laws  and  journals  of  each  session  are  puldished,  to  forward  by  ex[)ress, 
prepaid,  to  the  nearest  office  of  each  Ordinary  in  the  State,  the  number 
of  the  laws  and  journals  each  county  may  be  entitled  to  under  the  law: 
Provided,  when  the  Ordinary  of  any  county  shall  be  at  any  actual  and 
nec'ssary  expense  in  getting  the  l)ooks  from  the  exj))'ess  office,  he  shall 
give  an  ordei"  on  the  County  Treasurer  for  s;iid  sum,  and  it  shall  be  the 
dntv  r)f  the  County   Treasui'er  to  pay  the  same. 

§175.  Notice  to  he  given  Ordinaries.  It  shall  be  the  duty  of  the 
Librarian,  as  soon  as  he  shall  have  expressed  said  laws  and  journals,  to 
noiily  ('ach  Ordinary  thereof  by  mail,  and,  also,  to  notify  him  of  the 
oilice  to  which  said  hiws  and  journals  have  been  sent. 

{J  176.    Certain   reports  to    be  fiJed  with    Librarian.     It   is   ih^   duty  of   the    Governor, 
Comjjtroller-Gencral,  Trensurer,  and   all  other  officers  who  are   now,  or  may  hereafter  he 
Acts  1876,  p.  5.     required  to  make  reports  to  the  (General  Assembly,  to   furnish  the   State   Librarian  with  at 
'^^f^.  least  ten  copies  each  of  said    reports,  and  it   is  his   duty  to  have   the  same   bound  and  pre- 

served in  the  Library  for  ])ublic  use. 


Act<;  1S75,  p.  1 12. 
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CIIAPTKIi  XII. 

MIUTARY  0K(;A.\I/A'1  lO.V. 

§177.  (SO^IK)  /I  H<jiui<lr<ni  of  (Jannlri/.  A  sf]ii;ulroii  of  cavalry 
shall  coiisist  ol"  not  less  than  two  oi*  more  lliaii  fiv(!  tnxips,  aiwl  sliill  Ih.» 
coinmaiidcd  by  a  major,  cIccUmI  by  tlic;  coinmissiorH'd  oHircrM  oi'  fhf; 
troo[)s,  and  the  rank  and  file  cofaposinnj  iIh;  sfjnadron.  Ih*  shall  aj)j)oint 
Ids  own  staff,  and  d(!t(U!nin(;  his  own  nniCoiin  and  that  ot*  his  stalV,  with 
the  approbation  of  the\5onitnand(^r-in-(;ln('f. 

§1  78.  Volaidccr  oompdnlcH  not  to  drill  on  election  r/^y.s-.  Xo  vol n nicer, 
or  militia  military  (;ompany,  shall  have  any  parade,  di-ijl  oi-  nmstcr,  in 
this  State  on  any  election  day,  ex(;('pt  sn(;h  company  shall  I)';  called  out 
by  tiie  civil  antliorities  of  some  county  or  city  in  this  Slate. 


Act*  1*7, 


Art*  1874, p.  111. 


CHAPTER  XIII. 

PUBLIC    EDUCATION. 


ARTICLE  I. 

UNIVERSITY"  OF  GEORGIA. 

^179.  (1^#S.)    No   denomination   exditded.     No  person,  of  anv    re-  . 
T   •         1  •     /•  1    11   I  1    1    1  i?  11       :  L'     1     Acts  1877.  p.  17. 

ligions  denomination,  shall    be  excluded  irom  equal  advantages  or  cd.u-^^^s^  ggg, 

cation  and  the  immunities  of  the  University,  on  account  of  their  (ins) 
speculative  sentiments  in  religion,  or  being  of  a  different  religious  pro- 
fession from  the  trustees  or  faculty. 

The  section  is  amended  by  striking  out  certain  words. 


ARTICLE  II. 

STATE  COLLEGE  OF  AGRICULTURE  AND  THE  MECHANIC  ARTS. 

^180.  The  preamble  to  the  Act  of  27th  of  February,  1S75,  recognizes  the  fact  that  the 
proceeds  of  the  Agricultural  Land  Scrip,  donated  to  Georgia  by  the  Congress  of  the  United 
States,  had  been,  by  order  of  the  Executive  of  the  State,  Marcli  30th,  1S72,  turned  over  to  Acts  1875.  p  n. 
the  Trustees  of  the  University,  for  the  purpose  of  establishing  the  State  College  of  Agri- 
culture and  the  Mechanic  Arts,  at  Athens;  and  an  appropriation  of  $15,000.00  is  made  by 
the  Act,  to  said  College  for  the  purpose  of  purchasing  apparatus,  models,  and  other  equip- 
ments. 

§181.   At  the  same  session  of  the  Legislature  the  students  of  the  College,  together  \nth 
those  of  such  other    departments  of  the  University  as  the  Trustees  should  direct,  are  re-  Acts  1875. p.  k*. 
quired  to    be   organized   into  a  body  known  as  the'  '■  University  Cadets."     Officers  are 
provided  for,  to  be  commissioned  by  the  Governor,  and  the  issue  of  arms  and  equipments 
authorized.     Annual  reports  to  the  Governor  are  required. 


ARTICLE  III. 

NORTH  GEORGIA  AGRICULTURAL  COLLEGE. 

^182.  Appropriation  of  $3,000.00  made  to  it:  Acts  of  1S75,  page  ii.  Normal  De- 
partment provided  for,  Military  Department  reorganized,  and  other  appropriations  made, 
etc:     Acts  of  1877,  page  117. 
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{6S8. 


ARTICLE  \Y. 

UNIVERSITY  FOR  THE  COLORED  RACE. 

§183.  Eight  thousaml  dollars,  in  lieu  o{^  the  proceeds  of  the  Land  Scrij),  appropriated  an- 
nually to  the   Atlanta   University,  for  the   education  of  the  colored  race:    Acts  of  1874, 


ARTICLE  y. 
ACADEMY  FOR  THE  DEAF  AND  DUMB. 

§184.  Ac/es  of  admisslan,   etc.     All  deaf  aiul   diiinb   persons   in    the 
A-u  1876,0  117.  State  of  Georo;ia,  between  the  ages  of  eiglit  and  twenty-seven,  who  are  in 
.  c^  I  7y,  p.  31.  .^  oon(]iti,)p^  mentally  and  physically,  to  receive  instrnction,  shall  be  en- 
titled lo  all  the  l)cnclits  of  stiid  institution  for  a  period  of  seven  years. 

§185.   Re-admission  of  pujjils.     The   Board   of  Trustees  shall    have 

authority,  upon  recommendation  of  the  Principal,  to  allow  an  additional 

c-M      p.  117.  ^(.j.jjj  ^^j'  ^\^YQQ  years  to  such  pupils  as  have  exhibited  a  commendable  en- 

Act>  1S77,  p.  31.  •  ,11 

eiiry,  and  a  mental   capacity  to  be   benefited,  and   the   conferring  of  this 
privilege  to  be  conditional  upon  good  behavior  and  diligent  application, 

^.186.  By  the  Act  of  23d  February,  1876,  provision  is  made  for  the  admission  of  Col- 
ored Deaf  Mutes  to  the  benefits  of  the  Deaf  and  Dumb  Asylum.  See  Pamphlet  Acts 
of  1876,  page  117. 

^187.  Sections  1227,  1228,  1235,  1236,  and  1237  of  the  Code,  amended.  See  Acts  of 
1876,  paj^e  30. 

^.  18S.   Form  of  Government  provided:  Acts  of  1877,  page  116. 
Second  Form,  and  new  Trustees  designated:  Acts  of  1877,  page  32. 


Acts  1874,  p.  32, 


ARTICLE  YI. 

COMMON    SCHOOLS. 

SECTION  I. 

CENSUS. 

§189.  Census  of  school  population  quadrennially.  The  enumeration 
of  the  school  population  shall  be  taken  by  the  County  School  Commis- 
sioners of  all  the  comities  of  this  State  in  the  year  1874,  and  at  the 
expiration  of  every  four  years  thereafter,  instead  of  annually  as  here- 
tofore. 

Amends  section  1273  of  the  Code. 


SECTION  11. 

COMMON  SCHOOL  FUND. 

§190.  Educaiioii(d  fund.     The   poll    tax,  any  educational   fund   now 

Const,  of  1677,    belonging  to  the  State,  (except  the  endowment  of,  and   debt  due  to  the 

''^^^'  University  of  Georgia,)  a  special  tax  on  shows  and   exhibitions,  and  on 

the  sale  of  spirituous  and  malt  liquors — which  the  General  Assembly  is 

hereby  authorized  to  assess — and    the  proceeds  of  any  commutation  tax 

for  military  service,  and  all  taxes  that  may  be  assessed  on  such  domestic 
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animals  as,  from  tlicir  tiatiircaiKl  liaf>I(H,  arc;  dcHtniotlve  to  otlu-r  proiM-rty, 
are  lieroby  set  apart  and  devotcid  lo  tlu*  support  of  (jormiioii  «cIh*o1h. 

See  Code,  section  1272.     Query:   WlK.-llicr  tfu;  Coric  scition  is  rep'ruld  .■'  f 

§191.  State  S('lf,()()l  CorivmiHi^lo'ncr  to  (/Ivc  ordfr  on.  'rax  Colh'cXor.  AftiT 
the  annual  aj)p()i'tionment  of  the  Slate  school  IiiikI  has  Imcm  made,  and 
when  tlie  County  S(;hool  Commissioner  of  any  <*,()Uiitv  hliall  j^ivi:  CilTicial 
notice  to  tiie  Slate  School  Commissioner  that  the  j)nhlic  schooi.s  of  his 
county  are  within  three  weeks  of  (tlosinir^  the  latltr  named  officer  nhall  "^'^ '^'*''**^ 
execute  an  order  on  the  'i'ax  Colh;ctor  of  tlu*  countv,  in  favor-  of  the 
County  S(;ho()I  Commissioner,  for  tlu,*  (piota  of  thf;  piihlic;  school  fund 
ap{)ortioncd  to  the  (iounty,  signing  th(;  order  ofiicMally,  and  fixinj^;  llnreto 
his  seal  of  office,  and  transmit  the  sanH3  to  the  County  School  Cijinmir,- 
sioner. 

§192.  Notice  to  he  sent  to  Tcix  Collector  of  (tpportionment.  Tlui  Sfate 
School  Commissioner  shall  send  the  n()ti(!e  of  apportionment  to  the  Tax '^*'-i*'*75,p. "i 
Collector  of  each  county,  as  soon  as  the  apportionment  is  made;  and  it 
shall  be  the  duty  of  the  Tax  Collector  to  retain  in  his  hands,  of  the 
taxes  first  collected,  a  sufBcient  amount  to  pay  the  sum  mentioned  as  the 
county's  quota  in  the  notice  of  apportionment,  and  to  pav  the  same  to 
the  County  School  Commissioner  as  soon  as  the  order  of  the  State 
School  Commissioner  is  presented. 

§193.    Order  of  Commissioner  to  be  received  by  Sf(de  Troamirer  as  caah.  ^^c^^.g-^  p  „^ 
The  Treasurer  of  the  State  shall    receive  the  order  of  ihe  State  S(  hool 
Commissioner  as  cash,  in  settling  with  the  Tax  Collector. 

§194.  Poll  Tax  to  be  paid  over  to  the  Coimty  School  Board.  All  the 
poll  tax  collected  in  this  State  shall  be  paid  over  to  the  County  School  ^^.^  ^,_^ 
Commissioners  of  the  several  coiinties  of  this  State,  and  be,  by  th*- 
County  Board  of  Education  in  the  several  counties  of  this  State,  paid 
out,  without  any  deduction  for  fees  or  salaries  of  officers,  to  the  support 
of  the  common  schools  in  the  respective  counties  where  said  poll  tax 
was  raised. 

§195.  Apportionment  of  school  fund  repealed.  That  part  of  the  Act 
of  1872  which  requires  the  County  School  Commissioner  to  make  an 
apportionment  of  the  school  fund  of  the  county,  both  that  which  may  •^'^''"°^' p-'*^- 
be  derived  from  the  State,  and  that  which  may  be  raised  by  general  tax- 
ation upon  the  property  of  the  county,  on  the  basis  of  the  number  uf 
children  of  school  age  in  the  several  sub-districts,  and  to  re[)ort  the  same 
to  the  County  Board,  and  to  disburse  said  fund  in  accordance  with  said 
apportionment,  is  hereby  repealed. 

This  section  repeals  a  portion  of  section  1263  of  the  Code,  etc. 


SECTION'  III. 
OFFICERS  AND  DUTIES. 

§196.  School  Commissioners  may  administer  oaths.  County  Sclnnd 
Commissioners,  and  members  of  County  Boards  of  Education,  shall  bo 
empowered  and  authorized  to  administer  such  oaths  as  may  be  necvssary  Acts  1S76,  p.  47- 
in  transacting  school  business,  or  in  conducting  investigations  betore  the 
County  Boards,  when  sitting  as  judicial  tribunals  lor  determining  oimi- 
troversies  arising  under  school  laws. 

§197.  School  Trustees  in  sub-districts  appoi)ded.     It  shall  be  the  duty  Actsi?-7,p.iiS. 
of  the  County  Boards  of  Education  of  the  several  counties,  at  their  tirst  ^1257. 
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nieotino:  after  notice  of  (his  law,  to  appoint  tlnre  intelligent,  upright  citi- 
zens i)[' each  j^ub-vlistrict  of  their  respective  counties,  to  act  as  school  trus- 
I  tees  for  their  sul>-districts,  naming  one  of  the  a{)pointees  to  serve  for  one 

year  from  the  date  oi'  his  appoint nu>nt,  one  to  serve  for  two,  and  one  for 
three  years;  ami  as  vacancies  occur  by  the  expiration  of  the  t(M'ms  of  iji- 
cumbents  thcBoard  shall  lill  these  vacancies  with  appointees,  whose  term 
of  seivice  shall  be  three  years,  and  should  vacancies  occur  by  death, 
resignation,  or  otherwise,  th(^  Boards  of  Education  shall  fill  these  vacan- 
cies f-r  the  unexpired  tenu ;  and  whenever  school  trustees  are  cliosen  as 
herein  provided,  the  iact  siiall  be  recorded  in  the  minutes  of  the  County 
Boards,  and  the  appointees  shall  receive  certificates  of  their  ap[)()intment 
fron\  the  County  School  Commissioner,  and  these  certificates  shall  be 
theii"  suflicient  warrant  for  entering  upon  and  performing  the  duties  of 
their  oflfice. 

§11)8.  Dntics  of  School   Trustees.     It  shall   be  the  duty  of  the  School 
Trustees  lierein  provided  for  to  supervise   the  school  o[)erations  of  their 
sub  dishicts,  to  vi^^it  the  schools,  and  to  make  such    recommendations  to 
the  County  Boards  in  relation  to  tiie  school  interests  of  their  sid)-districts 
AcLsi877,p.  iig.as  may  seem  to  them  best,  and  especially  in  the  matter  of  choosing  teach- 
ers for  (heir   sub-districts;  it  shall   be   their  right  to   recommend    a[)pli- 
cauts,  and  it  shall  be  the  duty  of  the  County  Boards  to  choose  as  teachers 
the   persons    so   recommended,    j)rovided    they    shall    be    persons    duly 
qualified  and   eligible,  according  to  the  })resent  provisions  of  law;  and 
furthermore,  it  shall  be  the  duty  of  the  School  Trustees,  in  recommend- 
*  ing  j)ers()ns  as  teachers,  to  recommend  those  {persons  who,  in  their  opinion, 
are  the  choice  of  the  communities  to  be  served;  and  it  shall,  furthernjore, 
be  the  duty  of  the  School  Trustees  to  make  a  written  re{)ort,  once  a  year, 
to  the  County  Boards,  in  relation  to  the  matters  committed  to -their  super- 
vision, or  oCtener,  if  required  by  the  County  Boards  of  Education. 
A<;t<iS77,p.  119.      §199.  special  School  Law  not  affected.     ISfothing  contained  in  the  pre- 
ii275.  ceding  sections  shall  be  so  construed    as  to  conflict  with  any   law  now 

of  force  in  relation  to  any  city  or  special  county  school  system. 

§200.    County  School  Commissioners  visit  schools — when.     The  County 
Acts  1877,  p.  119        11^  ••^-  .  1  <        1     11         1         •   -t  H  •  I  )• 

School  Commissioner  in  each  county  shall  only  visit  the  various   public 

schools    at   such    times    as    he    may  be    directed   by  County  Boards  of 

Education. 

Amends  section  1263  of  the  Code. 

§201.  School  Cominissioners  to  report  to  Grand  Jury.  It  shall  be  the 
duty  of  the  County  School  Commissioners  of  each  of  the  counties  of 
this  State,  to  make  a  report  of  the  school  operations  of  the  preceding 
Act.M877,p.  116. ^,^.^j,  to  the  Grand  Jury  at  the  spring  term  of  the  Court,  and  to  place 
their  books  before  them  f)r  examination ;  and,  in  making  up  the  general 
j)reseiitments,  it  shall  be  the  duty  of  thegury  to  take  proper  notice  of 
the  matteis  thus  brought  to  their  attention. 

^202.   Payment   o^  the  claims  of  school  officers  and    teachers,  for  services   in   1 87 1,  pro- 
vided for.     Acts  1874,  p.  30. 
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ClIAPTKli   XIV. 

VOIACV:  ANi>  SANl TAkV  Rl'J AJ\ ,Xll( )SS. 


Airri(;L!^;  r. 

REGULATIONS  CCJNCKRNINO    11 1  K   INSANK. 
SK(JTJON     1.  ■ 

RETURNS  OF  TAJNATICS,   KTC. 

§203.    Returns  of  lutKtlics,  dc.,  reipurcjl  of  Tor.  Itece'ivf'r^.      TIic  ('(»rM|)- 
tj'ollcr-Genenil  is  liei'eby   an!  Iiorizcd   juhI  rcfjuii-od  to  i-c(jnire  oi'  ;ill    T.-ix 
Receivers  a  return,  of  each  head  of  a  family,  (ofj  all  iiiiiati(-.s.  e|)ile|»tic9*    "' '   '^^'^  "* 
and  idiots,  and   their  sexes,  and  color,  in  each  ronnty  of  this  State;  and 
also  of  all  births  and  deaths  and  causes  of  (h.'atiu 


SECTION   II. 

ASYLUM  FOR  THE  INSANE. 

§204.  SubjcGts — hotv  achaltted  and  dlHchargcd.  Lunatics,  ej)ih'j)tic>, 
idiots,  and  demented  inebriates  shall  be  admitted  to,  and  disf'liar!»-ed  from  , 

XT'  1  •  ,Ac;s  xS;7.  p    113. 

the  Lunatic  Asylum,  under  su(;h  rules  and  I'egnlations  r.s   tlie  trii>tees  of 
said  Asylum  shall  make  and  prescribe,  and  not  as  now  proviiled  by  law. 

§205.  Trustees  to  adopt  7'ides  and  regulations.  The  trustees,  at  their 
first  meeting  after  February  27th,  1877,  shall  pi'cpare  and  j)rescribe  rules 
and  regulations  for  the  [)urposes  aforesaid,  and  from  tin.e  to  time,  as  ex- 
perience may  demonstrate  to  be  necessary,  alter  and  change  the  same, 
which  said  rules  and  regulations,  when  thus  e>;!ablisjied  and  prescribe<l, 
shall  be  executed  and  carried  into  effect  by  the  Superintendent  and  <4her 
officers  of  said  Asyhnn. 

§206.  Free  admission  provided  for.  Said  liUnatic  Asylum  shall  be 
free  to  all  the  resident  citizens  of  this  State  who  may  be  lunatics,  idiots,  aci*  1877.  p.  115. 
epileptics  or  demented  inebriates,  and  who,  when  admitted^  shall  reciMve, 
free,  the  same  food,  raiment,  and  medical  and  other  attention,  as  shall 
be  provided  for  the  inmates  generally:  Provided,  however,  that  if  the 
family  or  friends  of  Jiny  inmate  shall  desii-e  to  furnish  extra  or  ad- 
ditional food,  or  other  comforts,  they  may  be  allowed  so  to  Ao.  at  their 
own  expense,  under  such  rules  and  regulations  as  said  trustees  may  [>re- 
scribe. 

§207.   Copies  of  rules  and  regulations  to  Ordinaries.     As  soon  as  regu- 
lations have  been   made  by  the   trustees  for  the  reception  of  patients,  ii  Ac:^i^77,p- nj. 
shall  be  the  duty  of  said  trustees  to  furnish,  ov  cause  to  be  t'urnished,  to 
the  different  Ordiiiaries  of  the  State,  copies  of  said  rules  and  regulations. 

§208.  Trustees  may  discharge  lunatics.  The  Boar. I  of  Trustees  of  the 
Lunatic  Asylum  shall  have  power,  upon  the  certifving  thereunto  of  tiie 
medical  officers  of  the  Institution,  to  discharge,  or  remand  to  the  care  o{ 
friends  and  relatives,  any  lunatic — a  patient  in  said  Asylum — wh^^se 
condition  is  such  that  no  probability  of  his  or  her  restoration  to  tiiil  r^'a- ^cts  1S74.  p. 91 
son  and  sanity,  by  medical  ministrations  thereto,  and  who.  at  the  same 
time,  is  regarded  harmless  and  inotfensive  in  spirit,  and  whose  remis^iou 
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to  social  lite  would  reasonably  involve  no  danger  to  the  life  of  those  with 
wiioni  he  or  she  would  be  as.soeiatod. 

§209.  Applicants  mud  be  citizens  of  Georgia.     Every  one  sent  to  the 
Acu^i874,  p.  91.  A>yluni  from   any  county  in  Georgia,  must  be  shown,  in  the  exeniplifi- 
cation  of  procecilings,  to  be,  at  the  time,  strictly  a   citizen  of  tins  State, 
in  terms  of  the  law  relating  to  citizenship. 

§210.  £,vempii^tication  must  be  ccrnfted.     The  exemplification  of  pro- 
Acts  1874,  p.  91.  c<?edi  ngs  >ent  with  the  party  committed,  shall,  in  all  cases,  be  certified  a 
true  <'(»[)y  from  the  book  of  record  kept  for  that  purpose. 

§211.  Eniphijees  exempt  from,  jury  duty,  etc.     All   persons  em{>loyed 
Acts  1874,  p.  91.  at  the  State  Lunatic  Asylum  shall  be   exempt   from  the  performance  of 
all  jury,  patrol,  roaii,  and  militia  <luty,  and  from  all   pains  or   penalties 
for  tilt'  neglect  thereof 

§212.  Spirituous  ii(piors — sale  of,  within  mile  of  Asylum  prohibited. 
Acts  1S74,  p.  92.  It  sluill  not  be  lawful  for  any  i)erson  to  expose  for  sale,  or  to  sell,  barter, 
or  give  away  alcoholic,  vinous,  or  fermented  liquors  of  any  kind,  within 
a  distance  of  one  mile  from  the  State  Lunatic  Asylum  buildings;  and 
any  peison  who  shall  sell  to,  barter  with,  or  give  away  such  liquors, 
aforesaid,  to  any  patient  or  lawful  inmate  of  said  Asylum,  or  to  any  em- 
ployee ill  the  service  of  that  Institution,  shall,  on  conviction  in  any  Court 
having  jurisdiction  of  tlie  offense,  be  fined  by  the  Judge  thereof,  the 
sum  of  fifty  dollars,  and  be  also  confined  for  tijirty  days  in  the  county 
jail,  for  each  and  every  offense. 


ARTICLE  IL 
BOARDS  OF  HEALTH. 

SECTION  L 

STATE  BOARD  OF  HEALTH. 

^213.  The  Governor,  Ijy  the  Act  of  February  25th,  1875,  ^^  authorized  to  appoint  nine 
physicians,  graduates  and  practitioners,  of  skill  and  experience,  who,  with  the  Comptroller- 
General,  Attorney  General  and  State  Geologist  shall  constitute  the  Board  ot  Health  of 
\cts  iS?";  p  -^a  ^^^^  State  of  Georgia.  The  physicians  hold  their  office  under  the  first  appointment,  one- 
third  for  two,  one- third  for  four  and  one-third  for  six  years.  Subsequent  appointees  hold 
for  six  years.  An  oath  of  office  is  prescribed.  At  the  first  meeting  the  Bqard  is  directed 
to  organize  by  electing  one  of  their  number  President,  and  by  appointing  some  proper  per- 
son, a  physician,  to  be  Secretary.  President  to  be  elected  annually;  the  Secretary  to  hold 
until  removed.  The  salary  of  tlie  latter,  who  is  styled  tlie  Executive  officer,  is  fixed  at 
$1,000.00  per  annum.     The  meml;ers  receive  no  pay  except  their  actual  expenses. 

^214.  Duties.  It  is  the  duty  of  said  Board  to  take  cognizance  of  the  interest  of  health 
and  life  among  the  people  of  the  State  ;  to  make  inquiries  in  respect  to  the  causes  of  dis- 
eases, and  especially  of  e])idemics,  and  investigate  the  sources  of  mortality,  and  the  effects 
Acts  1875^  p.  33  of  localities,  employments,  and  other  conditions  u])on  public  health.  They  are  required, 
also,  to  collect  and  preserve  information  relative  to  deaths,  diseases  and  health,  make  sug- 
gestions, give  aid  and  advice  and  attend  to  the  general  sanitary  welfare  of  the  vState.  They 
are  to  have  a  general  supervision  over  the  State  system  of  registration  of  births,  marriages 
and  deaths,  and  to  collect  vital  statistics.  They  are  to  make  annual  reports  to  the  Governor, 
and  to  hold  their  meetings  at  least  once  in  twelve  months. 
Special  meetings  are  provided  for. 

In  order  to  facilitate  the  system  of  registration  referred  to,  the  following  provisions  are 
included  in  said  Act : 

^215.   Births  and  deaths  to  to  be  reported  to  Ordinary.     All  physicians  in  the  practice  of 
Acts  1875,  p.  35.  medicine  in  this  State,  shall  be  required  to  report  to  the  Ordinary,  in  the  forms  to  be  pro- 
Acts  1876,  p.  23.  vided,  all  deaths  and  births  which  may  come  under  their  supervision,  with  a  certificate  of 
the  cause  of  death,  etc. 
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^,216,    Where  no  physici<in  is  ijt  atlendanre.     Where  any  birth  or  deafh  hhall  take  p' 
no  physician  being  in  attendance,  the  s;irne  shall  be  rcportcfl  to  the  CJr'linary  with  the     ., 
posed  cause  of  deatli,  by  the  })arents,  or  il  none,  by  the  next  of  kin, 

^217.  Coroners  also  lo  report.  The  (Coroners  of  the  several  eomilies  shall  Jms  required  to 
report  to  the  Ordinary  all  eases  of  deaths  which  may  cotnc  under  their  HUpcrvision,  with  the 
cause  and  mode  of  death,  etc.,  under  the  penalty  of  ten  dollars,  to  be  recovered  in  any  ■*''-"  '''" 
Court  of  competent  jurisdiction  in  the  State,  at  the  suit  of  the  Ordinary,  (the  amount*/. 
recovered  to  be  ai)pro[n-iated  to  a  s[)ecial  fund  ff^r  the  carrying  out  of  the  ol>jectJi  of  this 
law.) 

(;!2i8.  Ordinaries  lo  keep  books  of  record  for  births,  etc.  The  Ordinaries  of  the  several 
counties  in  the  Slate  shall  be  required  to  keep  separate  books  to  record  all  births,  mar- A'.u  i?>7s,p  :«. 
riages  and  deaths  which  take  })lace  in  their  counties.  Said  bfjoks  shall  always  be  open  to 
the  inspection  of  the  public  without  fee.  And  the  said  <'>rdinarics  shall  be  required  lo 
render  a  full  and  complete  report  of  all  such  births,  marriages,  and  deaths,  to  the  Secretary 
of  the  said  P)oard  of  Health,  at  such  time  (jr  times  as  the  said  Pxard  may  direct, 

^2.19.   Blanks  to  be  furnished.     It  shall  be  the  duty  of  thesaid  Bfjaid  of  Ileilth  to  prepare  X'.x»  i^ts.P   V& 
such  forms  for  refjoris  of  deaths  and  l^irths  as  they  may  deem   proper,  the  said  forms    to  be 
furnished  by  the  Secretary  of  said  Board  to  the   Ordinaries  of  the  several  counties,  whose 
duty  it  shall  be  to  distril^ute  them  to  such  persons  as  are  required  herein  to  make  such  reports. 

^220.  Fees  of  Ordinary.     For  making  the  record    of  births  and   deaths  aforesaid,  the  Aclm876,i>  23. 
Ordinaries  of  the  several  counties  shall  receive  five  cents  for  each  person  so  registered. 


SECTION  IT 

COUNTY  BOARD  OF  HEALTH. 

^221.  In  addition  to  the  foregoing,  the  General  Assembly,  by  Act  of  23d  February, 
1876,  made  provisions  for  the  creation  of  County  Boards  of  Health,  to  consist  of  the  Ordi- Acts  1876,  p.  »3. 
nary  and  two  practicing  physicians,  to  be  chosen  by  the  Commissioners  of  Roads  and  Rev- 
enues, or  where  there  are  no  Commissioners,  by  the  Grand  Jury,  and  to  hold  office  for  four 
years.  The  Ordinary  is  ex-officio  Secretary  of  the  County  Board  of  Health,  and  it  is  made 
his  duty  to  correspond  with  and  report  statistics  to  the  State  Board  of  Health. 

The  County  Boards  of- Health  have  the  supervision  of  the  sanitary  condition  of  their 
counties,  respectively,  subject  to  the  direction  of  the  State  Board  of  Health. 

\22\a.  Small  Pox.  The  Act  of  1866,  pamphlet  page  88,  allowing  Ordinaries  and  city 
and  town  au.thorities  to  levy  an  extra  tax  for  Small  Pox  Hospitals  and  quarantine  expenses, 
is  still  of  force.     See  52  Ga,,  405. 


SECTION  III. 

BOARD  OF  PHYSICIANS. 
§222.  (»I@II6„)   Paragraph  1  repealed. 

See  Acts  of   1874,  p.  17. 

§223.  The  place  of  meeting  of  the  Eclectic  Board  of  Physicians  is  changed  t'rom  Athen- 
to  Atlanta,  Georgia,     Acts  of  1875,  page  36. 

§224    Graduates  of  a  college  need  not  be  licensed.     It  shall  not    be 
necessary  for  any  physician    who   has    a   diploma  from    an    incorporated  " '"^ ''^*' ''  ''' 
college,  to  be  licensed  by  the  Board  of  Physicians,  provided  for  in  sec- 
tion 1395  of  the  Code,  to  authorize  him  to  practice  medicine. 


ARTICLE  IIL 

ESTRAYS. 


§225.  (14S0.)    Estrays—when  sold.     If,  by  the   end   of  that  time 
(sixty  days)  the   property  is  not  proven   and  taken  away,  the  Sheriti'  of ^^'^^''^'-''P-'^- 
the  county  shall  advertise  and  sell  said  estray,  as  he  does  property  under 
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exrc'iition,  statiiiix  it  to  ho  an  ostray  and  its  appraised  value:  Provided, 
tliat  it*  siu'h  ostray  or  ostrays  bo  a  sheep,  hog,  or  goat,  it  shall  only  be 
necessary  (or  the  Ordinary  to*  advertise  the  same  at  the  Conrt-honse  door 
of  the  distriot  whore  taken  np,  and  at  the  Court-house  door  of  the  eonnty 
site,  ^(^v  ton  tlays,  without  advertising  the  same  in  a  public  gazette,  ot(\ 

§2'2t).  (1  IJIl.)  S(dc  of  cstrays.  If  the  j)rop(^rty  is  not  of  suffioiont 
valui'  to  pay  tlio  expenses  of  said  proceedings,  said  Ordinary  may  order 
c^i^/,  p-^7.  j^  ^()|^j  \^y  j|,p  Sli(ipi|foi.  Constable  of  the  district  wliore  taken  up,  on  the 
frooht>kl  whore  taken  np,  after  ton  davs  notieo  at  the  Court-house  door, 
and  -It  tljo  place  of  hoKling  Justice's  Court  of  the  district  in  which  said 
property  is  taken  up. 


Acts  1876.  p.  24. 


ARTICLE  IV. 

SAI.  EOFPOISONS. 

§227.  Regulations  of  sale  of  poisons.  It  shall  be  unlawful  for  any 
person  to  furnish  by  retail  any  poison  enumerated  in  Schedule  ^'A"  and 
"I>,"  as  follows,  to-wit: 

Schedule  ''A." — Ai'senic  and  its  preparations,  Corrosive  Sut)limafe, 
White  Precipitate,  Red  Precipitate,  Bini  Odide  of  Mercury,  Cyanide  of 
Potassium,  Hydrocjyanic  Acid,  Sti'ychnia,  and  all  other  poisonous  vege- 
table alkaloids  and  their  salts,  Essential  Oil  of  Bitter  Almonds,  Opium 
and  its  preparations,  except  Paregoiic  an<l  other  preparations  of  Opium 
containino:  less  than  two  grains  to  the  ounce: 

Schedule  ''B.'' — Aconite,  Bella<lonna,  Colchicnra,  Conium,  Nux 
Vomica,  Henbane,  Savin,  Ergot,  Cotton  Root,  Cantharidos,  Creosote, 
Digitalis,  and  their  j)harmaceutical  })reparations,  Croton  Oil,  Chloro- 
form, Cidoral  ijydrate,  Sulphate  of  Zinc,  Mineral  Acids,  Carbolic  Acid 
and  Oxalic  Acid  — 

Without  distinctly  labeling  the  bottle,  box,  vessel  or  paper  in  which 
said  poison  is  contained,  and  also  the  outside  wrapj)er  or  cover  thereof, 
with  the  name  of  the  article,  the  word  ^'Poison,''  and  the  name  and  place 
of  business  of  iiim  or  her  who  furnishes  the  same,  nor  unless  upon  due 
inquiry  it  be  found  that  the  person  to  whom  it  is  delivered  is  aware  of 
its  poisonous  character,  and  represents  that  it  is  to  be  used  for  a  legiti- 
maie  purpose. 

§228.  Druggists  shall  keep  booh  of  sales.  No  licensed  or  registered 
(Irugizists  or  pharmMceutist  shall  sell  or  deliver  any  of  the  poisons 
Acu  1876,  p.  24.  jij^.jij^l^^.j  jjj  Schedule  "A'^  without,  before  delivering  the  same,  causing 
an  entry  to  be  ma<le,  in  a  book  kept  for  that  purpose,  stating  the  date  of 
the  delivery,  the  name  and  address  of  the  person  I'eceiving  the  same,  the 
name  and  quantity  of  the  poison,  the  purpose  for  which  it  is  represented 
by  such  person  to  be  r(;quired,  and  the  name  of  the  disj)ens(!r.  Such 
l)0(»k  shall  be  always  optsn  for  inspection  by  the  pro[)er  authorities,  and 
be  preserved  for  reference  for  at  least  five  years. 

§229.  Physicians  excepted,.     Nothing  in  the   preceding  sections  shall 
Acts  1876,  p.  24.  ^^jj^j^,  to  the  dispensing  of  poisons,    in    not   unusual  (juantities  or  doses, 
upon  the  prescriptions  of  piactitioners  of   medicine. 

§230.  Parties   offending — Jiov)  punished.     Any   person   violating  the 

provisions  of  sections  227  and  228  shall  be  guilty  of  a  misdemeanor,  and 

Acts  1876,  p.  25.  npj^p  conviction  thereof,  in  any  Court  in  this  Stat(;,  shall  be  punished  by 

fine  not  exceeding  one  thousand  (Jollars,  or  imprisonment  not  exceeding 


\ 
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six  niontlis  in  jail,  or  boUi,  in  tlio  fli.sorofir)!!  of  tlic  .Jud;:*;  proiiouiKMug 
the  sei) tenet;. 


CJlAI^TKIi  XV. 

DEPARTMENT  OF  AC^KICUI/rURE. 

AKTICLK  I. 

COMMISSIONER  AND  DUTIES. 

^231.     By  the  Act  of  28lh  Fel)ru.iry,   1874,   the   (Governor  is  authorized  to  establish  a 
DepaiLiiieMt  of  Agriculture,  to  be  under  llic   control   of  an  officer  known   as   the  Coninii.s- 
sioner  of  Agriculture.     The  salary  of  this  officer   is    fixed  at  ;ji52,O0O  and  his  clerk  5l,200      **     '*'  ^' '• 
per  annum.     It  is  his  duty, 

1.  To  prepare  a  handbook  showing  the  geological  formation  of  tiie  various  counties  of 
the  Slate,  analysis  of  the  soil,  etc.,  and  to  issue  circulars  for  distribution  giving  information 
upon  these  matters  as  often  as  he  is  prej^arcd  to  do  so. 

2.  To  secure  and  provide  for  the  distribution  of  seeds  throughout  the  State. 

3.  To  study  and  learn  the  habits  and  mode  of  propagation  of  the  various  insects  injuri- 
ous to  the  crops,  plants  and  fruits  of  the  State,  and  to  give  information  there(;f  to  the 
people. 

4.  To  encourage  the  horticulturists  and  fruit  growers  of  the  State. 

5.  To  examine  into  the  diseases  of  the  grain,  fruits  and  other  crops  of  the  State,  and  to 
give  information  thereon,  employing  a  chemist  and  geologist  to  assist  him  in  his  researches. 

He  is  also  required  to  make  investiga'ions  upon  the  subject  of  Wool  culture,  the  Dairy, 
Irrigration,  Fencing,  and  other  matters  of  general  interest  to  the  agriculture  of  the  State, 
and  has  full  authority  to  establish  the  necessary  rules  and  regulations  for  carrying  out  the 
purposes  of  the  law  establishing  this  Department. 

Fie  has  specially  in  charge,  also,  the  analysis  of  all  fertilizers  sold  in  the  State.     He  is 
to  make  annual  and  quarterly  reports,  to  be  approved  by  the  Governor,  and   in  addition  to  i^*5- 
his  clerk's  salary  and  his   own,  he  is  allowed   the   sum  of  $10,000  annually  to  defray  the 
expenses  of  his  department.     He  continues  in  ofiice  four  years. 

1^232.  By  the  Act  of  29th  February,  1876,  he  is  also  specially  charged  with  the  duty  of 
attending  to  the  propagation  (artificial  or  otherwise)  of  migratory  fish,  in  the  waters  of  this  ^cis  187^,  p.  bo. 
State,  and  is  authorized  to  appoint  a  Superintendent  of  Fisheries  for  that  purpose.  It  is  made 
a  misdemeanor  by  said  Act  for  any  one  to  catch  shad  or  any  other  migratory  fish  during  the 
forty-eight  hours  between  the  hour  of  sunrise  on  Saturday  morning  of  each  week  and 
sunrise  on  the  Monday  morning  succeeding.  It  is  also  a  misdemeanor  to  take  shad  any 
time  in  the  year  except  from  January  ist  to  April  20lh,  unless  intended  t'ur  spawning 
purposes. 


ARTICLE    II. 
AGRICULTURAL  RETURNS. 

§233.  Agricultural  products,  etc. — Statement  of,  to  Tax  Receiver.  Ir 
shall  be  the  dnty  of  the  Receiver  of  Tax  Returns,  or  the  person  aeting  Acts  1875,  p. 6. 
as  such,  in  ea(!li  county  in  this  State,  by  the  fifteenth  day  of  July  in  each  ?6- 
year,  to  obtain  from  every  tax  payer  in  his  county,  a  statement,  under 
oath,  of  the  acreage  planted  by  him  or  her  in  the  ditferent  crojys  grown 
in  the  (;onnty;  also,  the  })ro(hicts  of  any  manufactories  in  which  he  or 
she  may  be  interested,  and  other  statistics,  agricultural  and  nuchanical, 
which  may  be  valuable,  as  showing  the  material  resources  of  the  State — 
the  acreage  planted  to  be  taken  for  the  current  year,  and  the  producti(»ns 
for  the  preceding  year.  Said  statement  by  the  tax  payer  shall  be  oblig- 
atory upon  i)im. 

§234.    Blanks  furnished  by  the  Commissioner,     It  shall   ^^^' t^'^^'-^^^O* '^^'a^.^s  ,5-5.  p-6. 
the  Commissioner  of  Ao-riculture  of  this  State  to  furnish  the  Tax  Re-' ' 
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eeivei*s  of  the  several  eoimties  with  the  necessary  books  or  blanks  for 
taking  tiiese  returns;  and  the  cbities  required  in  the  preceding  section 
shall  l>e  pertbrniod  under  his  instructions,  and  said  returns  forwarded  to 
tlie  Cofuinissioner  on  or  before  the  lirst  (hiy  of  xVugust  in  each  year. 

§230.  Bcturns  to  be  consolidated,  etc.  It  shall  be  the  duty  of  the 
Commissioner  of  Agriculture,  annually,  to  consolidate  and  publish  said 
returns  for  public  intbrmation,  in  such  manner  and  at  such  times  as  he 
may  deem  expedient,  and  shall  also  keep  on  tile,  in  his  offic^e,  one  or  more 
copies  of  said  consolidated  returns  of  each  county  in  the  State. 

§-o().  Beturns  of  irJiite  and  colored  to  be  kept  separate.  In  taking  the 
foregoing  statistics,  the  crop  or  farm  statistics  as  given  in  by  the  white 
and  colored  population,  shall  be  kept  distinct,  and  so  returned  by  the 
Keceivers.  ' 


Acts  1S75,  p.  6. 


Acts  1875^  p.  6. 


CHAPTER  XVI. 

DOMESTIC     WINES. 

§237.  Domestic  rvines — manufacture  alloioed.  It  shall  not  be  unlaw- 
ful for  any  person  who  shall  manufacture,  or  cause  to  be  manufactured, 
Acts  1877,  p.  33.  j,j  jjjjg  gf.^^g^  any  wine  from  grapes,  the  product  of  any  vineyard  in  this 
State  belonging  to  such  person,  and  to  sell,  or  offer  to  sell,  anywhere  in 
this  State,  such  wine  at  wholesale,  or  in  quantities  not  less  than  one 
quart;  all  laws  and  parts  of  laws,  conlained  in  sections  529,  530,  531, 
540,  541,  1419,  1420,  1421,  1422,  1423,  1424,  4565,  or  elsewhere,  or 
any  provision,  or  provisions  of  law,  requiring  any  license  or  oath,  or 
other  regtdation  or  condition,  prohibition,  or  penalty  to  the  contrary, 
notwithstanding. 


Acts  1874,  p.  18, 


Acts  1874,  p.  i3. 


CHAPTER  XVII. 

BANKS    AND    BANKING. 

§238.  (147^.)  Par.  4.  Bank  notes  redeemable  in  what  funds.  The 
banks  of  this  State  shall  not  issue  paper,  or  promises  to  pay,  intended  to 
be  used  as  money,  redeemable  otherwise  than  with  gold  or  silver  coin, 
at  the  standard  value  vb^^rcof,  or  in  lawful  currency  of  the  United  Slates. 

Par.  6.  The  banks  of  this  State  shall  not  issue,  pay,  away,  or  circulate 
any  i)ank  bill,  note,  ticket  or  paper,  of  the  nature  or  appearance  of  a 
bank  note,  meant  for  circulation,  or  of  a  denomination  less  than  five 
dollars,  with  the  exception  that  all  solvent  and  specie-paying  banks,  or 
paying  currency  as  aforesaid,  may  issue  small  bills  of  the  denominations 
one,  two,  three  and  four  dollars,  to  an  amount  not  exceeding  twenty  per 
cent,  of  their  capital  stock,  to  be  computed  as  part  of  their  circulation. 


CHAPTER  XVIII. 

INSPECTION. 

§239.  Local  laws  on  the  sidjject  repealed.     All  local  laws  and  all  ordi- 

Acts  1876,  p.  32.  nances  of  any  city,  or  town,  as  well  as  all  special   authority  heretofore 

delegated  to  Boards  of  Commissioners,  or  like  organizations,  inconsistent 
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with  llio  provisions  of  section  1563  of  tln^  Code,  in  n^lation  to  tlio  iiiHpPC- 
tion  of  luiiibor,  timber,  stavos,  etc.,  are  Ik  )-e[>y  ie[)ea]e<l,  arxl  Hcetion  1504, 
of  said  Code,  repealinjj;'  ininiieal,  l(K;al  laws,  is  lien;}>y  rf'-enaetf^d,  and  de- 
clared to  be  in  lull  for(!e. 

§240.  Fees  of  inspectors.  No  corporafe  authority,  incorporation,  or 
Court  having  the  apj)ointrnent  of  inspe(;tors,  shall  have*  power  to  author- 
ize or  empower  inspe(;tors  and  measurers  of  lumber  and  timber  to  charge 
more  ihan  twenty-five  cents  per  thousand  feet  for  inspecting,  measuring,  *^  '  '  ^  ^■ 
and  trimming  lumber  and  timber;  and  any  inspector  or  measurer  of 
lumber  and  timber  who  shall  charge  more  than  twenty-five  cents  per 
thousand  feet  shall  be  guilty  of  a  misdemcianor,  atjd  on  conviction  there- 
of shall  be  subject  to  a  fine  of  five  hundre<i  dollars,  one  half  of"  whicli 
sliall  go  to  the  informer,  or  imprisonment  in  the  county  jail  of  the  county, 
for  the  term  of  three  months. 

§241.    ]Vh(d  inspectors  may  he  appointed.     No   corporate  authority, 
Court,  or  other  incorporation    having  the  appointment  of  inspectors  of  acu  1876,  p.  32. 
lumber  or  timber,  shall  have,   hold,  or  exercise  the  authority  to  appoint 
any  other  class  of  inspectors  of  lumber  or  timber  than   those  recognized 
and  authorized  by  section  1563  of  the  Code. 

§242.  Fees.     The  fee  for  receiving  lumber  shall  not  exceed  three  cents 
per  thousand  feet,  which  fee  shall  be  charged  only  at  the  time  of  receipt,  ^'^'^  '^^'  ^  "' 
and  the  fee  for  boomage  shall  not  exceed  thirty  cents  per  day,  for  each 
raft. 

§243.  (l^H^,)  Par.  10.  Inspector  or  jtieasurer  failing  or  refusing  to 
measure  timber.  If  any  inspector  or  measurer  of  timber  shall  fail,  neg-"  ^'"^  ^^'^ 
lect,  or  refuse  to  measure  timber  as  is  now  prescribed  by  law,  the  said 
inspector  or  measurer  sliall  be  guilty  of  (a)  misdemeanor,  and,  on  con- 
viction, be  subject  to  a  fine  of  $500.00,  and  imprisonment  in  the  common 
jail  of  the  county  for  the  term  of  three  months.  One-half  of  said  §500 
shall  be,  on  conviction,  paid  over  to  the  prosecutor  or  informer. 

§244.  Fee  for  inspecting  Kerosene.     The  fee  of  the  inspector  of  kero- ^^^^  1875,  p.  i3 
sene  oil  shall  be  one-half  of  one  per  cent,  for  every  gallon,  in  lots  of  more 
than  four  hundred  p:allons. 


ARTICLE  11. 

FERTILIZERS— INSPECTION  AND  SALE  OF. 

§245.  Sample  of  fertilizers  to  be  submitted  to  Commissioner  of  Agriculture. 
A  fair  sample  of  all  fertilizers  sold  in  this  State  shall  be  first  submitted 
to  the  Commissioner  of  Agriculture,  and  the  same  shall  be  thoroughly 
tested  by  him;  and  if  any  brand  of  fertilizers,  so  tested  by  said  Com- Acts  1874. p. 7. 
missioner,  is  pronounced  of  no  practical  value,  the  sale  of  the  same  shall 
be  prohibited  in  this  State;  and  any  person  violating  the  provisions  of 
this  section, or  selling  any  fertilizers  in  this  State  without  first  submitting 
a  fair  sample  of  the  same  to  said  Commissioner,  under  rules  to  be  pre- 
scribed by  him,  shall  be  guilty  of  a  misdenieanor,  and  shall  be  liable  to 
be  prosecuted  and  punished  for  the  same,  as  is  now  provided  in  section 
4310  of  the  Code. 

§246.  Inspection  and  analysis  provided  for.     It  shall  not   be  lawful  AcisiS74.p.  s. 
to  sell  or  offer  for  sale,  any  fertilizer   manuflictured    in  this  State,  or  to 
bring  into  the  State  for  sale  and  distribution  any  fertilizer  manufactured 


54  ClIArTER  XYIIL— ARTICLE  2.— Fertilizers,  Etc. 

beyoiul  tho  limits  of  this  Stnto,  unle.ss,  before  offering  for  sale,  or  the 
sale  or  ilistribiition  of  the  same,  ihoro  shall  be  an  inspection  and  analy- 
sis made  of  it  by  the  inspector  ap[>ointt'(l  or  to  be  ap})ointe(l,  nnder  ex- 
isting; laws,  in  the  connty  where  m an n fact n red,  or  in  the  district  or  port 
of  entry  where  the  same  shall  be  inlrodnced  from  without  the  Slate. 

§*247.  Fertilizers  musf  be  branded  before  sale  made.  All  ferlilizers  or 
chemicals  tor  maimtiu^turing  or  composting  the  same,  offered  for  sale  or 
ctsi  77.P.  .'7  Ji^j,.i[)i,tion  in  this  State,  shall  have  branded  upon,  or  attached  to,  each 
bag,  barrel,  or  package,  in  such  manner  as  the  Commissioner  of  Agri- 
culture may,  by  regulation,  establish,  the  true  analysis  of  such  fertilizer 
or  chemical,  showing  tiie  per  centage  of  valuable  elements  or  ingredients 
such  fertilizer  or  chemical  contains,  embracing  the  following  determina- 
tions, to-wit: 

1.  Moisture  at  212°  Fah., Per  cent. 

2.  Soluble  Phosphoric  Acid, Per  cent. 

3.  Precijiitated,  or  reduced  Phosphoric  Acid, Per  cent. 

4.  Equivalent  to  available  Phosphoric  Acid, Per  cent. 

5.  lusoluble  Phosphoric  Acid, -Per  cent. 

6.  Ammonia,  by  Nitrogen  determination, Per  cent. 

7.  Potash, Per  cent. 

8.  Organic  matter, Per  cent. 

9.  Untiertermined  matter,  z.  ^.,  Sulphuric  Acid,  Lime,  etc., Per  cent. 

10.  Total  Bone  Phosphate, Per  cent. 

§248.  Penalty  for  selling  tvithout  brand.  Any  manufacturer,  dealer, 
or  other  person,  offering  any  fertilizer  or  chemical  for  manufacturing  the 
same,  for  sale  or  distribution  in  this  State,  without  ha  vino;  a  brand,  tat^, 
or  such  other  device  as  the  Commissioner  of  Agriculture  rnay  r (squire, 
sliowing  the  analysis  thereof,  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  of  the  same,  shall  be  punished  as  prescribed  in-  section  4310 
of  the  Code. 

§249.  Analysis,  a  guaranty  by  seller.  The  analysis  so  placed  upon  or 
attached  to  any  fertilizer  or  chemicals,  shall  be  a  guaranty  by  the  manu- 
facturer, agent,  or  person  offering  the  same,  that  it  contains  substantially 
Actsi877,  p.  3S.|;j,^3  ingredients  indicated  thereby,  in  the  [)ercentages  named  therein,  and 
said  giuiranty  shall  be  binding  on  said  manufactui'er,  agent  or  dealer, 
and  may  be  pleaded  in  any  action  or  suit  at  law  to  show  total  or  partial 
failure  of  consideration  in  the  contract  for  the  sale  of  said  fertilizer.  It 
shall  be  the  duty  of  the  Commissioner  of  Agriculture  to  forl)id  the  sale 
of  any  acid  phosphate^  or  dissolved  bone,  which  is  shown  by  official  an- 
alysis to  contain  less  than  ten  per  centum  of  availal)le  phos{)horic  acid, 
and  also  to  forbid  the  sale  of  any  anifnoidated  superphosphate  which  is 
shown  by  official  analysis  to  contain  less  than  eight  per  cent,  of  available 
phosphoric  acid,  and  two  per  cent,  of  ammonia.  A  copy  of  the  official 
analysis  of  any  fei'tilizer  or  (ihenn'cal,  under  seal  of  the  Department  of 
Agriculture,  shall  be  admissible  as  evidence  in  any  of  the  Courts  of  the 
State,  on  the  trial  of  any  issue  involving  the  merits  of  said  fertilizer. 

§250.  Chemist — oath,  etc.  The  Commissioner  shall  appoint  an  ex- 
perienced and  competent  chemist,  to  analyze  the  fertilizers  and  chemi- 
cals for  their  manufacture,  to  be  sohl  or  distributed  in  this  State.  The 
Chemist  shall  take  and  subscribe,  before  some  duly  authorized  person, 
an  oath,  faithfidly  to  perform  all  duties  required  of  him  in  thjs  Article, 
which  oath  shall  be  filed  with  the  Commissioner  aforesaid.  'J'he  salary 
of  the  Chemist  shall  not  exceed  three  thousan<l  dollars,  to  be  in  full  of 
all  compensation,  including  rent  of  laboratory  and  apparatus,  and  cost  of 
material. 
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§251.  InHpaciorH — horn  (ijypointed,  salaries,  etc..  Tlx?  (.'ornmisHioner 
sliJill  appoint  i lisped ors,  nol  (exceeding  six  in  niiriihf:r,  al,  siic-li  plaf;<'.H  as 
\w.  u\\\y  (Iccrn  lUHXissMry  (o  cai'iy  out  the  provisions  of  tliis  Arii'h*,  wliose 
salaries  shall  he  proportioned  to  th(5  servic(!.s  reiidennl,  hut  not  (o  '•xeeei'l  ;^ct»i877,  ^  >3. 
fifteen  hnn(lr(!(l  dollars,  and  in  no  event  to  he  nioie  than  on<;-h:df'  the 
fees  received  hy  tin;  inspector  and  paid  inio  th(i  li-f^asiiry.  Tlu;  in.-|M'e- 
tors  shall  take  and  snhserihe,  Ix.'fon;  a  (!oinj)etent  oilirer,  an  oath,  liiith- 
fully  to  dis(^harge  all  duties  i*eqnii-ed  of"  ihejn  in  this  Article,  and  shall 
give  hond  in  the  sum  of  five  thousand  dollars  (;ach,  payable  to  th(i  Gov- 
erner  and  his  suceessoi's,  and  a|)pi'oved  hy  the  Coniinissionei"  and  the 
State  'I'reasurer,  lor  the  faithful  p(!rfonnan(5e  of  said  duties,  which  hond 
and  th(!  oath  aforesaid,  shall  he  filed   in  the  office  of  the  Commissioner. 

§262.  Duties  of  the  Inspectors.  It  shall  be  the  duty  of  the  inspectors  to 
take  samj)les,  in  person,  of  all  fertiliz(irs,  or  chemicals  for  their  manu- 
facture, intend(!(l  for  sale  or  distribution  in  the  State,  furnish  inspectors' acu  i?;;,  p  3?. 
tags,  or  other  devices  prescribed,  for  each  and  every  package;  to  make 
such  reports  as  may  be  required  by  the  Comrrnssioner,  to  collect  and  to 
pay  over  to  the  Com{)troller  General,  on  the  first  day  of  each  month,  all 
sums  collected  during  the  month  preceding,  and  to  perform  such  other 
services  incident  to  their  offices  as  may  be  required  by  the  Commissioner 
of  Agriculture,  i^hey  shall  in  no  (^ase  iDS[)ect  fertilizers  or  chemicals 
until  the  fees  for  each  inspection  shall  have  been  first  paid. 

§253.  Fees  for  inspection.     The    fees    for    inspecting    fertilizers-  and 
chemicals  shall  be  uniformly  fifty  cents  j)er  ton;   which  fees  shall  be  paid    '^"^  ^^'^  ''^' 
by  the  manufacturer,  agent,  or  dealer  procuring  the  inspection. 

§254.    Salaries — how  paid.     The    salaries    of   the    chemist   and   the 
inspectors  shall   be   paid  out   of  the   treasury,  upon   executive  warrants, 
which  shall   be  issued   on  the  certificate  of  the  Commissioner  of  Agri-    ^^^^-77.  p- 39- 
culture,  that   the  services  required  have  been  performed,  and   that  the 
amount  claimed  is  due. 

§255.   Terms  of  qffi.ce  of  chemist,  &c.     The   chemist    and    inspectors 
])rovided  for  in  sections  250  and   251,  shall   hold  their   appointments  at'  *^^^^^77,p  39- 
tlie  pleasure   of  the  Commissoiner   of  Agriculture,  during  his   term   of 
office,  unless  otherwise  removed  according  to  law. 

§256.  Farther  duties  of  inspectors.  It  shall  be  the  duty  of  the  inspec- 
tors, a[)pointed  and  to  be  appointed  under  the  existing  laws,  to  inspect  ^^^'^74,  p  3. 
and  make,  or  have  made,  by  a  competent  expert,  a  chemical  analysis  of 
all  fertilizers  manufietured  in  this  State,  or  introduced  for  sale  or 
distribution  in  the  State,  from  samples  selected  with  care  by  tiie 
inspectors.  Each  bag,  barrel,  or  other  package  of  fertilizer  so  inspected 
shall  be  stamped  with  the  brand  of  the  inspecior,  bearing  his  name  and 
number,  or  name  of  his  inspection  district.  The  samples  so  taken  by 
the  inspector,  shall  be  taken,  with  or  without  the  [)resence  of  the  seller, 
as  the  latter  may  desire,  and  taken  from  different  [)ortions  of  the  same 
lot;  and  the  whole  of  the  samples  so  taken  shall  be  thoroughly  mixed 
together,  and  fron  th^  coaibiuation  or  mixture  a  p  )rtioa  shall  be  put 
into  a  glass  b  )ttle,  and  tightly  corked,  auvl  placed  by  the  inspector,  in 
person,  in  the  hands  of  the  chemist. 

§257.  Publication  of  analysis.     Publication  shall  be  m\^de,  in  at  least" 
one  newspaper,  of  the   names  of  the   fertilizers  which   shall    have  been  Act?  i?74,  p.  9. 
inspected  and  analyzed,  and  the  names,  also,  of  the  dealers  therein  ;  and 
it  shall  be  the  duty  of  the   inspectors  to   furnish  to  persons  desiring  to 
purchase,  copies  of  the  analysis   made,  receiving   therefor   ten  cents  for 
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each  copy  sent  by  mail,  and  he  shall  permit  examinations  gratis,  of  all 
annlvses,  dnrins:  his  office  hours. 

§258.  Dealers  mnsf  call  on  inspectors.  Every  dealer  in  fertilizers, 
Acts  1874.  p.  s.  '"'ho  shall  ship  into  tliis  State,  or  receive,  fertilizers  for  sale  or  distribu- 
tion in  any  district  or  section  thereof  where  there  is  no  inspector,  shall 
call  on  the  nearest  inspector,  to  have  tlie  same  inspected  and  analvzed. 

§259.  Penalti/  for  violathig  the  foregoing  section.  Any  person  viola- 
Acts  1S74.P.S.  ting  the  provisions  of  the  foregoing  section  sliall  be  guilty  of  a  iKiisde- 
meanor,  and  upon  conviction  thereof,  shall  be  punished  according  to 
section  4310  of  the  Code;  one-half  of  the  penalty  aiising  upon  said 
conviction  shall  be  paid  to  flie  informer,  and  the  other  half  to  tiie  public 
school  iund  of  the  State. 

§260.  Penalty  for  refaslng  sample.  Any  person  refusing  a  full  oppor- 
^  tunity  to  inspect  and  sample  fertilizers  or  chemicals,  as  required  by  sec- 
tion 252  shall  be  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be 
punished  as  prescribed  in  4310  of  the  Code. 

§261.  I)isj)ecfors  7nust  jp^^osecide  ofenclers  against  these  proinsions.  It 
shall  be  the  duty  of  the  inspector,  and  he  is  hereby  required  to  prosecute 
all  and  every  person  who  shall  violate  the  foregoing  provisions  by  fail- 
ing or  refusing  to  have  the  fertilizers  in  their  hands  inspected  aiid  anal- 
yzed as  therein  directed.  The  provisions  aforesaid,  as  to  the  inspection 
ActsiS74,p.9.  and  analysis  of  fertilizers,  shall  extend  to  and  be  applied  to  all  cheoiicals 
sold  in  or  introduced  into  the  State,  for  sale  or  distribution,  for  the  pur- 
pose of  manufacturing  fertilizei's.  And  any  inspector  who  shall  fail  to 
inspect  and  analyze,  as  hereinbefore  directed,  all  fertilizers  and  chemi- 
cals, (for  the  manufacture  of  fertilizers,)  or  who  shall  give  or  sell  liis 
brand  to  any  person  whatever,  to  be  used  upon  any  uninspected  fertil- 
izer or  ciiemicals,  for  the  purpose  of  recommending  or  aiding  in  the  sale 
or  distribution  of  the  same  in  this  State,  shall  be  guilty  of  a  misdemeanor, 
and  uj)on  conviction  thereof,  shall  be  punished  as  provided  for  in  sec- 
tion 259  of  this  Supplement. 

§262.  Rules,  etc.,  by  Commissioner.  The  Commissioner  of  Agricul- 
Actsi877,  p.  39.  ^^^j.g  jg  autiiorized  and  required  to  prescribe  and  enforce  such  rules  and 
regulations  as  he  may  deem  necessary  to  carry  fully  into  effect  tlie  true 
intent  and  meaning  of  this  Article. 


CHAPTER  XIX. 

LOTTERIES. 

§263.    Carrylngon — prohibited.     It  shall  not  be  lawful  for  any  person, 

or  pei'sons,  eitlier  by  themselves,  servants,  agents,  employees,  or  others,  to 

Acti  1877,  p.  112.  keep,  maintain,  employ,  or  carry  on   any  lottery  in   this   State,  or  other 

^^^"^^  scheme  or  device   for  the  hazarding   of  any  money  or    valuable   thing: 

Provided,  tiiat  nothing  herein  shall  aifect  any  of  the  laws  now  existing 

against  gaming. 

§264.  Lottery  wheels — turning   of  prohibited.     It  shall  not  be  lawful 
,^  for  any  })erson,  or  persons,   either  by   themselves,  servants,  agents,   em- 

ployees,  or  otliers,  to  turn  any  lottery  wheel,  or  to  draw  therefrom  any 
balls,  nund)ers,  letters,  or  other  thing  indicating  tlie  decision  of  any 
chance  or  hazard  of  the  said  lottery,  or  in  anywise  to  be  present,  aiding 
and  assisting  in  the  working,  turning,  or  drawing  of  the  said  lottery. 
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§265.  Penalty  for  violating  these  providons.     Any  po-soti  oflJiiiding 
against  the  provisions  of  the  two   fonjgoing  soctions,  or  either   of  them,  Am  1877,  pi.-/, 
shall  be  guilty  of  a  tnisdemeanor,  and    on  conviction,  shall    he  piuii.sliefl 
hy  a  fine  of  not  less    than   five  hundi"e<l,  nor  more  than   one  thousand 
dollars,  or  be  imprisoned  for  a  time  not  to  exc(jed  on(i  y(;ar. 
^266.  Georgia  State  Lottery  abolished:     See  Acts  1876,  p.  125. 


CHAPTER   XX. 

PISCATORIAL    RIGHTS. 

§267.    Tramps,  etc.,  iinlawfal — exGep)t  hy  written  consent.     It  shall   not 
he  lawful  for  any  person,  or  persons,  to  put  any  trap,  wire,  trot-line,  set- Act.  1^75, p. in- 
line, or  other   like  contrivance,  for  catching   fish  for  sale,   in  any  of  the'^-*-^  ^' 
lakes,  or  other  waters,  of  this  State,  upon,  or  within  the  lands  of  another, 
without  the  written  consent  of  the  owner  thereof. 

§268.  Penalty  for  violating   this  law.     Any  person,  or   persons,  who 
shall  violate  the  provisions  of  the  foregoing  section,  shall  be  guilty  of  a"^"'  zo-p^s 
misdemeanor,  and   subject,  upon  conviction,  to  the  penally  prescribed  in 
section  4310  of  the  Code. 

^269.    Oysters.     Planters  of,  protected  :     See  Acts  of  1876,  p  .22.  ?1618. 


CHAPTER  XXI. 

WEIGHTS   AND   MEASURES. 

ARTICLE  I. 

WEIGHT  OF  BUSHELS  AND  REGULATIONS. 

§270.  Bushel  of  various  articles  enumerated.  The  legal  weight  of 
the  following  articles  or  commodities  per  bushel,  shall  be  as  follows: 
Of  wheat,  60  pounds;  of  shelled  corn,  56  pounds;  of  corn  in  the  ear, 
70  poun<ls;  of  [)eas,  60  pounds;  of  rye,  66  pounds;  of  oats,  32  pounds;  Acts  1875.  p.  107 
of  barley,  47  poun<ls;  of  Irish  potatoes,  60  pounds;  of  sweet  potatoes, 
55  [)Ounds;  of  wliite  beans,  60  pounds;  of  clover  seed,  60  pounds;  of 
timothy  seed,  45  pounds;  of  flax  seed,  56  pounds;  of  hemp  seed,  44 
pounds;  of  blue  grass  seed,  14  pounds;  of  buckwheat,  52  pounds;  of 
dried  peaches,  (unpeeled,)  33  pounds;  of  dried  peaches,  (peeled,)  38 
pounds;  of  dried  apples,  24  pounds;  of  onions,  57  pounds;  of  stone 
coal,  80  pounds;  of  unslacked  lime,  80  pounds;  of  turnips,  55  pounds; 
of  corn  meal,  48  pounds;  of  wheat  bran,  20  pounds;  of  cotton  seed,  30 
pounds;  of  gi'ound  peas,  25  pounds;   of  plastering  hair,  8  pounds. 

§271.  Weighers  must  take  oath.  It  shall  not  be  lawful  for  any  scales- 
man,  salesman,  or  other  person  in  any  of  the  cities,  towns,  or  villages  ofActsiS75.p.io2. 
this  State,  to  weigh  any  b^le,  bag,  or  packages  of  cotton,  tierce,  or  half 
tierce,  of  rice,  or  any  other  article  of  produce  dis[)osed  of  by  weight,  with-  -^'^^^  ^^""'  ^'  -'• 
out  first  taking  and  subscribing  an  oath,  before  some  person  authorized 
by  law  to  administer  it,  that  he  will  justly,  impartially,  and  without  de- 
duction, weigh  all  such  cotton,  and  all  other  articles  of  produce  disposed 
of  by  weight,  that  may  be  shown  to  him  for  that  purpose,  and  tender  a 
true  account  thereof  to  the  party,  or  parties,  concerned,  if  so  required. 
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The  weigrher  may,  nevertheless,  make  such  deductions,  for  wet  or  other 
cause,  as  may  he  reasonable,  wlien  the  seller  or  his  agent  shall  thereto 
consent. 

§272.  Oath  to  he  filed  where.  Such  oath,  when  taken,  must  be  filed  in 
Actsi87=;.p.  I02.  *^^^  offiiv  ofthc  Ordinary  of  the  county,  and  a  minute  made  thereof;  and 
if  such  person  weighs  such  produce,  without  having  taken  and  filed  such 
oath,  he  and  the  factor,  or  person  who  may  employ  him,  shall  be  guilty 
of  a  misdemeanor,  and  shall  l)e  punished  as  prescribed  in  section  4310  of 
the  Code  :  Provided,  that  the  penalties  herein  prescribed,  shall  attach 
only  to  })arties  weighing  said  articles  for  sale,  and  not  to  persons  weigh- 
ing tiitir  own   produce. 

^273.   Sections  1699  and  1700  repealed.     See  Acts  1875,  P-  ^8. 


CHAPTER    XXII. 

FEES  AND    COSTS. 


ARTICLE    I. 

OF  JUSTICES  OF  THE  PEACE  ETC.,  AND  CONSTABLES. 

SECTION    I. 

FEES  PRESCRIBED. 

§274.  Fees  of  Justices  of  Peace^  etc.     The  following  shall  be  the  fees 
fo  Justices  of  the  Peace,  and  Notaries  Public  : 

I.   In  civil  cases  : 

For  each  original  summons $     35 

For  affidavit  and  bond  to  obtain  attachment,  and  issuing  the  attachment i   70 

Acts  T877,  p  83.  For  entering  up  judgment  in   each  case 35 

For  trial  of  case  when  same  is  litigated 35 

For  issuing  each  execution 35 

For  affidavit  to  obtain  possessory  v^^arrant  and  making  out  the  same I   25 

For  trying  same 2  00 

For  making  out  interrogatories  and  certifying  same i   25 

For  making  out  recognizance  and  returning  same  to  Court 35 

For  each  suljpcjena  for  witness 15 

For  each  search  warrant  issued 75 

F'or  each  affidavit  when  there  is  no  cause  pending 30 

For  answering  every  writ  of  certiorari  to  Superior  Court 50 

For  presiding  at  a  trial  of  forcible  entry  or  detainer,  or  both — each  trial i  00 

For  presiding  at  a  trial  of  a  right  of  way •.    .    .  i   00 

For  issuing  a  rule  to  establish  lost  papers 35 

For  trying  the  same 35 

For  presiding  at  trial  of  nuisance I  00 

For  witnessing  any  paper 25 

For  affidavit  and  bond  to  obtain  garnishment 75 

For  issuing  summons  of  garnishment 30 

For  each  additional  co)>y  of  garnishment 10 

For  settling  cases  before  judgment 25 

For  claim  affidavit  and  bond 50 

P'or  trying  the  same 35 

For  entering  an  appeal  to  the  Superior  Court 50 

For  each  distress  warrant 75 

For  taking  testimony  in  criminal  cases 'f   25 

For  issuing  order  to  sell  perishable  property 25 

For  each  lien  foreclosed  and  placed  on  docket I    00 
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IT.  In  criminal  cases. 

For  eacli  criminal  warrant  issued  by  them '25 

For  taking  examination  of  a  person  charged  with  a  criminal  ofifense 125 

For  exainininjj;  each  witness  in  criminal  cases 30 

For  making  out  a  commitment 35 

§275.  Feea  of  OmdahleH.     Tlio  fees  of  (Joii.stiil>los  sfiiill  bo  as  follows  :  Aas  1877,  p- 34- 

For  serving  a  warrant,  summons  or  attachment $     35 

For  serving  each  additional  cojiy 30 

For  copying  and  serving  each  original  summons, 35 

For  summoning  each  witness,  . 3'^ 

For  attending  Court,    for  each  judgment  rendered  by  a  Justice  of  the  Peace  or   No- 
tary Public, 35 

For  attending  each  trial  on  a  day  different  from  regular  Court  day, 35 

For  levying  y^.  /a.,  and  advertising, 35 

For  settlement  of  /?.  /a.  when  property  is  not  sold, 30  Acts  1877.  P-  84^ 

For  return  of  nulla  bona, 30 

For  summoning  jury  on  inquest, I   00 

For  collecting  execution  issued  by  Coroner, 75 

For  keeping  a  horse,  mule,  ass,  or  ox,  per  day, 25 

For  each  head  of  neat  cattle,  per  day, 05 

For  each  head  of  sheep,  goats,  or  hogs,  per  day, , 04 

Yox  all  sales  made  by  him,  amount  (?)  on  sales, i)\ 

For  attending  grand  jury,  per  day, I   00 

For  serving  warrant  in  criminal  cases, I   25 

For  keeping  and  maintaining  prisoner  before  examination,  not  exceeding  twenty- four 

hours, 75 

For  serving  rule  to  establish  lost  papers, 35 

P^or  every  additional  copy, 30 

For  following  property  with  attachments  out  of  county,  going  and  returning,  per  mile,  05 

For  levying  each  distress  warrant,  . 50 

For  taking  bond  in  civil  cases, 50 

For  taking  bond  in  criminal  cases, i   00 

For  executing  search  warrant, 75 

For  serving  garnishee, 35 

For  each  additional  copy, 25 

The  foregoing  sections  supersede  sections  3699  and  3700  of  the  Code. 

§276.  Penalty  for  demanding  or  taking  illegal  fees.     If  any  Justice 
of  the  Peace,  Notary  Public  or  Constable  shall  demand  and  receive  any  j^^q^'" 
laro;:er  or  other  fee  for  his  services  than  set  forth  in  the  foreo:ino;  fee  bills, 
he  shall  be  subject  to  all  the  pains  and  penalties  laid  down  in  the   Code 
for  the  collection  of  illegal  costs. 

^277.   Nol  to  apply  to  Chatha7n.     None  of  the  above  provisions  shall  apply  to    Chatham  Act?  1877.  p.  85 
County. 

^278.  Act  of  1811  repealed.     The  eleventh  section  of  the  Act  of  iSli,  giving  Justices  of  Acts  1876  p.  loS, 
the  Peace  discretion  to  award  costs   against  the   accused  or  the  prosecutor,  is    hereby  re- 
pealed. 

See  53  Georgia,  675. 


SECTION  II. 

HOW  ASSESSED  AND  COLLECTED  IN  CRIMINAL  CASES. 

§279.   On  same  footing  with  qffiGers  of  Superior  Court.     Justices  of  the  ^,^^  ,g. 
Peace,  and  Constables,  shall  stand  upon  the  same  footing  with  the  offi- j4631,^4709! 
cers  of  the  Superior  Court,  who  bring  the  money  into  Court,  as  to  costs  ^9^- 
due  them  in  criminal  cases. 

§28<^.  Duty  of  committing  Justice.     It  shall  be  the  duty  of  a  Justice 
of  the  Peace,  who  commits  a  prisoner  to  jail,  or  binds  him  for  his  ap- 
pearance at  the  Superior  or  City  Court,  to  answer  to  a  criminal  oifense, --^cts  1S74.  p.o^- 
to  make  out  a  bill  of  the  costs  which  may  have  accrued  in  the  Court  be- 
low, and  send  it  up  with  the  other  papers  in  said  case;  and  it  shall  be 
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the  duty  of  the  Clerk  of  said  Court  t()  tax  said  costs  with  the  otlier  costs 
which  may  have  accrued  in  said  case  in  the  Snixa'ior  or  City  Court,  as 
tite  case  may  he;  and  it  shall  be  the  duty  of  the  Sheriff  of  said  county 
(o  c«>llect  the  costs  due  said  Justice  and  Constable  with  the  other  costs  in 
said  case,  and  pay  them  over  to  the  officers  entitled  thereto. 

>j'2Sl.  Insoiri'ut  cost.s — hotr  prJd.  Costs  due  said  flustiecs  and  Con- 
stables, in  cases  wlu-ie  j>arties  have  been  acquitted,  or  where  they  are 
unal)le  to  pay  costs,  shall  be  paid  out  of  fines  and  forfeitures,  as  is  now 
[)iovidcd,  upon  the  oidcr  of  the  Judge  of  said  Court;  and  said  claims 
of  saitl  Justices  and  Constables  shall  be  C(Misi(U^rcd  of  e(][ual  dignity  witli 
th.e  aet'ounts  of  ilic  oliiccrs  of  said  Court,  and  entitled  to  participate  j^ro 
rata,  upon  a  distril)ution  ol'  any  i'unds  arising  from  fines  and  forfeitures. 


ARTICLE  II. 

FEES  OF  COUNTY  OFFICERS. 

§282.  Section  3698,  rr,s  to  Jailor^s  fees,  construed.  The  Jailor  is  al- 
loe.ed  sixty  cents  lor  turning  key  when  he  receives  the  prisoner,  and 
when  he  brings  him  or  them  before  Court  for  trial,  and  said  prisoner 
AcL5 1S75,  p  22.  j,^^  been  tried,  but  in  no  way  shall  he  receive  any  fees  for  turning  keys 
more  than  once  for  a  prisoner;  that  is  to  say,  only  for  turning  the  key 
when  he  receives  the  [)risoner,  and  when  he  finally  discharges  him. 

Query  :   I>  there  not  ground  still  left  for  judicial  construction? 

Acts  is-  86  §"-^^'^'  C'/e/'A:  of  Superior  Court  may  demand  fees  for  recording  deeds j 
in  advance.  The  several  Clerks  of  the  Su[)erior  Court  in  this  State, 
shall  be  authorized  to  demand  and  collect  in  advance,  their  fees  for  re- 
cording deeds. 

§284.  (STOSo)  Commissions  allowed  County  Treasurers.  County 
Treasurers,  in  the  several  counties  ol  this  State,  are  entitled  to  receive 
two  and  one  half  per  cent,  commission  for  receiving,  and  two  and  one- 
half  pel"  cent,   commission  for    paying  out  all  sums  up  to  ten  thousand 

Acts  1S74,  p.  20,  fi^ji^^i-i; .  j|,j,j  Q,j(>  .|m}  one-fourth  per  cent,  for  receiving  and  one  and  one- 
fourth  })er  cent,  for  paying  out  tlie  excess  over  ten  thousand  dollars,  for 

receiving  and  paying  out  (jounty  funds, 

^285.  Extra  compensation.     Section  3697  of  the  Code  providing  for  extra  compensation 
to  Ordinaries,  Clerks  of  the  Superior  Courts,  Sheriffs,  etc,  repealed. 

Ads  1874,  p.  90. 
The  repeal  of  this  section  did  not  revive  tlie  old  law  :  53  Ga.,  392. 


ARTICLE  III. 
FEES  OF  SOi.ICITOR  GENERAT.,  ETC. 

§286.  (144(>.j  Fees  on  prosecution  for  assault  with  intent  to  murder. 
Acts  1876,  p.  33.  AV hen  any  ))erson  is  indicted  or  ])rosecnted,  charged  witli  the  offense  of 
an  assaidt  with  int(,'nt  to  mui'der,  and  shall  be  convicted  or  plead  guilty 
of  the  offense  of  an  assault  txiid   battery,  or  an  assault,  the  fee  of  the  So- 
licitor General  shall  be  five  dollars. 

^287.   T/ie  Act  of  1866,  allowing  Solicitors  General  to  collect  their  costs  from  the  prose- 
cutor on  bills  of  indictment  ignored  by  the  Grand  Jury,  rejicaled.     Acts  1874,  p.  90. 
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JURY  FKKS. 

§288.  (/i  0^^7.)  Ju/ry  fccH—lhow  collided,  do.  Vov  <-a<:\)  (](ca-c<'  <,y  vf- 
(lict  in  th(i  Su[)orior  Courl,  (Ik;  jnr-y  fee  Khali  Ix;  three  dolJMi-;-,  and  lor 
ca(;h  coiiR'Ssion  of  jnd^rnciil  ^)\'  yal'^wwuin  nmdcrvA  hy  tlio  Court,  oiio  dol-  "^"^  '"-7^'  ^' 
lar,  to  1)0  tax(Ml  in  i\\()  1)111  of  (iost,  and  wIkmi  r;oll(!0(cd  .shall  he  |)aid  into 
the  (;onnty  treasuries  res[)e(;lively,  and  add(id  to  tin;  Tinid  i'')i-  l\i<:  pny- 
ment  of  jurors. 

This  section  is  Dii.s])lace(l  in  the  Code. 


AllTICLK  IV. 
FINES  AND  FORFEITURES. 

§289.  Fines  and  forfeitures  to  be  pciid  into  the  (/onnty  Treasury.     I'he 
officers  of  the  several  courts  of  this  State,  including-  i)roseeui  in(^  officer.s, 

'  .  ^  Act.si8-^,p.  io8. 

shall  [)ay  into  the  County  Treasiuy  of"  the  county  whei-e  said  Courts  are 
held,  all  moneys  arising  from  fines  and  forfeitures  by  them  collected, and, 
on  failure  to  do  so,  shall  be  subject  to  rule  and  attachment,  as  in  case  of 
defaultina-  Sheriffs. 

§290.  Treasurer  to  keep  said  funds  separate.  Said  moneys,  so  ])aid 
in,  shall  be  kept  separate  and  distinct  from  the  county  funds  arisinir  from -^"^'^^ '''^' p  ^^• 
other  sources,  and  distinct  and  separate  accounts  of  said  funds  shall  also 
be  kej)t  as  to  what  Court  the  same  was  received  from,  by  the  County 
Treasurer,  and  the  same  shall  be  paid  only  for  insolvent  costs,  and  in 
cases  where  defendants  have  been  acquitted  in  the  manner  hereinafter 
directed. 

§291.  Claims  on  the  fund — hoiv  paid.  Any  officer  having  a  claim 
against  said  fund  for  insolvent  costs,  or  in  cases  where  defendant  has  been  acisiSt^,?  icg. 
acquitted,  if  the  same  accrued  in  the  Superior  Court,  (or  a  Magistrate's 
Court  prior  to  indictment,)  shall  present  to  the  Judge  of  the  Superior 
Court  thereof  an  itemized  bill  of  costs  claimed,  and  if  the  same  shall  b.e 
approved  by  him,  he  shall  order  the  same  entered  on  the  minutes  of  said 
Court,  and  the  same  shall  be  a  warrant  on  the  County  Treasurer,  to  be 
paid  by  him  out  of  anj^  fines  and  forfeitures  in  the  treasury  received 
from  the  Superior  Court. 

§292.  Justices  of  the  Peace  and  others — }w2v  paid.  Any  officer  of  the 
County  Court,  or  any  Notary  Public,  .or  Justice  of  the  Peace,  having 
jurisdiction  for  the  trial  of  misdemeanors  in  any  county,  having  a  like-'^-^--^76,p.  icg. 
claim  for  costs,  shall  present  the  same  to  tlie  Judge  of  said  Court  in  the 
form  prescribed  in  the  preceding  section,  and  which  order,  when  ap- 
proved and  entered  on  the  minutes  of  said  County  Court,  if  anv,  :ind 
if  not,  then  on  a  book  prepared  and  kept  by  said  County  Court,  said 
Notary  Public  or  Justice  of  the  Peace  for  that  purpose,  the  same  stiall 
be  a  warrant  on  the  County  Treasurer,  to  be  paid  out  of  any  fiiies  and 
forfeitures  arising  from  [)roceedings  in  said  County  Court,  ami  not  other- 
wise. 

§293.  Treasurer  to  make  report  to  Grand  Jury.  The  County  Treas- 
nrer  shall  report  to  the  Grand  Jury,  at  each  regular  term  of  the  Superior 
Court,  the  amounts  of  fines  and  forfeitures  received  by  him,  and  to  whom  -^'^-^^^t^  p  109. 
disbursed,  for  the  six  months  preceding  said  report,  and  shall  receive,  as 
his  compensation,  two  and  one-half  per  cent,  on  the  amounts  paid  out 
by  hini. 
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$294.  Local  laws  not  affected.    Nothing  in  tlie  preceding  sections  shall 
Actsi87«,p.  109. alloc't  the  distribution  of  funds  arising  from  fines  and  forfeitures,  or  tiie 
conifitMisation  of  County  Treasurers,  as  reguhiled  by  any  U)cal  law. 

i'ldij.  Citi/  Courts  exewpted.  Nothing  in  the  foregoing  sections  shall 
be  so  construed  as  applying  to  any  City  Court  ot  this  State:  Provided, 
Actsi876.p.  100.  that  nothing  in  said  sections  shall  be  so  construed  as  to  authorize  any 
Judge  to  draw  his  warrant  to  pay  insolvent  costs,  or  costs  wliere  the  de- 
fendant lias  been  ac(piitted,  on  any  other  fund  in  the  County  Treasury 
than  the  fund  raised  from  fines  and  forfeitures;  a,nd  provided  further, 
that  nothing  contained  herein  shall  affectTany  local  law  now  in  force  in 
this  State. 

§29G.   0(nccrs  shall  have  liens  on  the  funds.     The  officers  of  Court  shall 
Aasisj^.p.  8S.  ^^'^^'^  '^  ^^^'^  "P*^*^  ^'l  funds  arising  from  fines  and  forfeitures  for  the  pay- 
ment of  their   insolvent  costs,  before  any  specific  appropriation  shall  be 
made  of  said  funds  for  [)urposes  of  Sunday  schools,  or  other  educational 
purposes. 


'  CHAPTER  XXIII. 

ALIENS. 

^297.  Section  2676  of  the  Code  prescribing  how  aliens  may  hoki  lands  in  this  State,   re- 
pealed.    See  Acts  of  1875,  P^g^  21. 

The  preamble  of  the  Act  declares  the  policy  of  the  State  in  regard  to  aliens. 


CHAPTER  XXIV. 

CORPORATIONS. 


Acts  1877,  p.  34. 
^5068. 


AIITICLE  I. 

CHARTERS. 

§298.  Healing  Statute.  The  orders  of  the  Superior  Courts,  renewing 
the  corporate  existence  of  corporations  created  utider  the  Acts  of  Decem- 
ber 28,  1843,  and  December  29,  1845,  or  purporting  to  create  new  cor- 
})orations  since  said  Acts,  are  hereby  ratified  and  confirmed,  with  each 
and  every  contract  made,  or  act  done  in  the  corporate  name,  by  or  with 
the  corporations  since  the  passage  thereof,  to  the  same  extent,  or  in  the 
§557""'  same  manner  as  if  said  orders  of  renewal  or  creation  of  the  corporations 

had  been  the  Acts  of  the  General  Assembly:     Provided,  that  the   ques- 
Compare  51  Oa,  tiou  of  laxation  aud  peisonal  liability  shall  not  be  affected  in  any  nianner 
^'  by  this  section,  but  the  same  are  to  remain  as  now  provided  by  law,  and 

this  section  shall   not   apj)ly  where  the  business  is  not  being  continued 
under  the  corporate  name. 

§299.  (1676j  *  *  •'•'  Power  to  amend  charters  conferred.  The  pow- 
ers conferred  in  section  1676  of  the  Code  (pointing  out  methods  of 
cts  1876,  P- 33-g,,.^j^j|.jpg  charters  to  corporations  by  the  Superior  Court)  shall  extend  to 
the  amendment  of  all  charters  contem|)lated  in  said  section,  whether  the 
original  charter  sought  to  be  amended  was  originally  granted  by  the 
General  Assembly  of  the  State,  or  by  a  Superior  Court  of  this  State. 


CIIAPTKR  XXIV.— AllTICLIO  2.—1)i\ii>esdh.  C3 

ARTICLE  II. 

DIVIDENDS. 

§300.    When  dividends  prohibited.     No    joiiii   stock   coinpany,  f;oipo- 
ration,  body  corporate,  or  other  association,  shall  dcf-laro  any  (Jividcmi,  ams  .^77,  p  35. 
or   dividends,   or   distribute  any  money  anionj^   its  members  as  i)rofits, 
when  such  dividcuid  or  dividends,  or  money,  aie  not  tiie  legitimate  pro- 
ceeds of  its  investments. 

§301.  Penalty  for  vioUding.     Any  president,  director  or  directors,  or 
otiier   officer   or   agent   of  any*  joint   slock   company,  corporation,  bofly  ^.j^, 2^^  ^^^^ 
corporate,  or  otiier  association,  violating  the   provisi(jus  of  tlie  preceding 
section,  shall    be   guilty  of"  a   misdemeanor,  and   on  conviction,  shall   be 
punished  as  provided  in  section  4310  of  the  Code. 

§302.   Additional  penalties.     Should  the  president,  directors,  or  other 
aerent  of  any  corporation,  declare  a   dividend  or  dividends,  in  violation  .  ,    „ 

o  J  I  '  111.  .    .  .  Acts  lijT,  p    j5 

of  the  section  aforesaid,  they  shall,  in  addition  to  the  punishment 
prescribed  in  the  section  preceding,  l)e  liable  to  be  sued  for  double  the 
amount  of  damages  that  any  person,  or  persons,  may  sustain  in  conse- 
quence of  the  declaring  of  such  dividend  or  dividends. 


ARTICLE  III. 
FOREIGN  CORPORATIONS. 

^303.  Foreign  corporations  hold  lands — hozu.  Any  foreign  corporation,  or  any  corpora- 
tion incorporated  by  the  laws  of  any  other  State,  and  claiming  to  own  lands  in  Georgia  in 
quantity  amounting  to  as  much  as  five  thousand  acres,  shall  be  incorporated  by  the  laws  of -^'^^'^  ^^77 •  P-  S^- 
Georgia,  within  twelve  months  after  February  28th,  1877,  and  on  their  failing  to  do  so,  the 
State  of  Georgia  will  not  consent  to  the  said  corporations  owning  the  said  lands  so  located 
in  her  territory. 

I304.  No  foreign  corporation  to  hold  more  than  ^,000  acres,  unless  incorporated  in  this  , 

State.  Any  foreign  corporation,  or  corporation  hereafter  incorporated  by  the  laws  of  other 
States,  who  shall  claim  to  own  lands  in  the  State  of  Georgia  in  quantity  amounting  to  five  .         o_  g. 

thousand   acres   or  upwards,  shall  become  incorporated   by  the   laws   of  Georgia,  and   in  '  /  ;     •  -  • 

default  thereof,  Georgia  will  not  consent  that  said  foreign  corporation,  or  corporations 
incorporated  by  the  laws  of  any  other  State,  shall  own  said  lands  located  in  her  teiTitory. 
And  no  foreign  corporation,  or  corporations,  incorporated  by  the  laws  of  another  St:ite, 
shall  own  more  than  five  thousand  acres  of  land,  except  upon  the  condition  aforesaid,  of 
becoming  a  corporation  under  the  laws  of  Georgia. 


v 


ARTICLE  lY. 
EDUCATIONAL  AND  RELIGIOUS  CORPORATIONS. 

§305.  (1677)  *  '''"  ••'  *  Educational  and  religious  corporations — 
situs  of .  In  all  cases  where  it  is  the  design  of  religious  or  educational 
associations  or  societies  to  extend  their  operations  and  hold  property  in  Acts  1876,  p.  34- 
different  counties  in  this  State,  \vithout  having  any  principal  place  of 
business,  it  shall  be  lawful  for  the  petition  for  incorporation  to  be  tiled 
in,  and  the  order  of  incorporation  to  be  granted  by,  the  Superior  Court 
of  any  county  of  this  State,  and  the  said  county  slvall  be  deemed  and 
held  to  be  the  county  of  the  residence  of  said  corporation. 


64  CllArXKU  XXY.— ARTICLE  1.— General  Provisions. 


CHAPTER  XXV. 

RAILROADS. 


ARTICLE  L 

GENERAL  PROVISIONS. 


SECTION  I. 
MONOPOLIES    PR0IIII5ITED. 


/ 


?.3o6.  Rai!ro(7(/s  required  fo  deliver  freights  to  eonjieeting  lines.  AH  railroad  companies 
in  this  State  bhall,  at  the  terminus,  or  any  mtermediate  point,  be  required  to  switch  off  and 
deliver  to  the    connecting  road  having   the  same  gauge,  m  the  yard  of  the  latter,  all  cars 

\ct<  18-  u  passing  over  their  lines,  or  any  portion  of  the  same,  containing  goods  or  freights  consigned, 
'  "  '  without  rebate  or  deception,  by  any  route,  at  the  option  of  the  shipper,  according  to  cus- 
tomary or  published  rates,  to  any  point  over  or  beyond  such  connecting  road,  an^d  any  fail- 
ure to  do  so  \A'  th  reasonable  diligence,  according  to  the  route  by  which  such  goods  or 
freights  were  consigned,  shall  be  deemed  and  taken  as  a  conversion  in  law,  of  such  goods 
or  freights,  and  shall  give  a  right  of  action  to  the  oVvner  or  consignee,  for  the  value  of  the 
same,  with  interest,  and  not  less  than  ten  per  cent.,  nor  more  than  twenty-five  per  cent,  for 
expenses  and  damages  ;  provided,  that  should  the  defendant  in  any  suit  brought  under  this 
section,  set  up  as  a  defense,  that  the  plaintiff  has  accepted  a  rebate,  or  practiced  fraud  or 
deception  touching  the  rate,  it  shall  be  a  complete  reply  to  such  defense  if  the  plaintiff  can 
prove  that  defendant,  or  its  agents,  have  allowed  a  rebate  or  rebates,  or  practiced  like  fraud 
or  deception  from  the  same  competing  point  against  the  rival  line. 

^307.   Railroads  ??iay  join  their  tracks,  etc.     Where   any   railroad,   in  this   State',  joins 
another  at  any   point  along  its  line,  or  where  two  of  such  roads  have  the  same  terminus, 
either  line,  having  the  same  gauge,  may,  at  its  own  expense,  join  its  track  by  the   proper 
74, P-  95-    j^j^fj  ^^fg  switches,  with  the  other,  should  such  other  road  or  company  refuse  to  join  in  the 
work  and  expense. 
^  ^308-  All  dis..rimi7iatio7is forbidden     No  railroad  company  shall  discriminate  in  its  rates, 

or  tariff  of  freights,  in  favor  of  any  line,  or  route  connectecl  with  it,  as  against  any  other 
line  or  route ;  nor,  when  a  part  of  its  own  line  is  sought  to  be  run  in  connection  with  any 

Acts  1874,  p.  95.  other  route,  shall  such  company  discriminate  against  such  connecting  line,  or  in   favor  of 

,,  the  balance  of  its  own  line,  but  shall  have  the  same  rates   for  all,  and  shall  afford  the  like 

usual  and  customary  facilities  for  interchange  of  freights  to  patrons  of  each  and  all  routes 
or  lines  alike  ;  any  refusal  of  the  same  shall  give  a  like  right  of  action,  as  moitioned  in 
the  first  section  of  this  article. 

^309.  Road  refusing  to  allow  comiection — remedy.  Should  any  railroad  company  refuse 
to  allow  the  connecting  switches  put  in  its  line,  when  requested  under  section  307,  it  shall 
74,  P-  95-  ^j^j  j^g^y  |_jg  lawful  for  the  other  road,  seeking  such  connection,  to  proceed  to  procure  the 
right  to  use  so  much  of  the  franchise  of  the  former,  as  may  be  necessary  for  such  purpose, 
in  the  manner  pointed  out  in  the  charter  of  the  Central  [Railroad  and  Banking  Company, 
for  ascertaining  the  value  of  and  i)aying  lor  private  property,  taken  for  use  of  said  road. 

^310.  Application  of  the  foregoing.  None  of  the  provisions  of  the  foregoing  sections 
shall  apply  to  shipments  or  consignments  of  freights,  from  points  beyond  the  limits  of  this 

Actsj874  p.  9-.  ^^^tc,  except  such  as  come  by  sea,  and  except  such  as  pass  over  the  Western  and  Atlantic 
Railroad,  and  in  respect  to  said  road,  these  provisions  shall  be  construed  as  in  harmony 
with,  and  in  furtherance  of,  the  provisicMis  of  the  law  and  contract,  under  which  the  same 
is  leJlsed,  by  which  discriminations  against  other  lines  are  forbidden. 


SECTION  IL 

RUNNING  OF  TRAINS. 


§311.  Bloimng  iMsile  at  certain  crossings  not  required.     Wiiliin  the 

Actsj875,  p.  17,  corporate  limits  of  the  cities,  towns  and  villages  of  this  St;ate,  the  several 

railroad  companies   shall  not  be  required  to   blow   the  whistle  of  their 


CllAPTEU  XXV.—AIITICLE  1.— GEMiUAi.  VuovmosH,  r;5 

Joooinotives,  oil  a))|)i'()a(;liiii<)^  crossinjjjH  or  jjiihli^;  roads  in  nai'l  r;or[)Oi'at(i 
lirnits,  as  now  r(H|uii"C(l  by  law,  but  in  Hen  tbcreof,  I  ho  ('iit^iiH'or  of  mid 
locomotive  sh;ill  be  rccjuircsd  to  signal  tli(;  approaf'h  of"  tb<Mr  ti'aiiiH  to  sijf;b 
orosHJiigs  and  j)ul)li(;  roads  in  said  of)rj)ora,t(;  limits,  by  tollin<^lbf;  b'-il  of" 
said  locornotivcj,  and  on  failure;  (o  do  so,  th(!  |)onaltic'.s  of"  section  7J0  of 
the  Code  shall  apply  to  such  offense. 

Amends  ^^708  and   710  of  the  Code. 

§312.  FreUjlit  trains  7'U7i  on ^imda/if — when.     Jt  shall  be  lawful  for  all 
frei<2jht  trains  on  the  dilTerent  railroads   in  this  State,  running   over  said 
roads  on  Saturday  night,  to   run    through   to    destination:  PromVi/?<i,  the ^*^"'^^'*'P- '^^• 
time  of  arrival,  a(;cording    to   the   s(?hedule   by  which  tlui  ti'ain  or  trains 
started  on  the  trip,  shall  not  be  later  than  8  o'clock  on  Sunday  tnorning. 


SECTION  III. 

SUITS  against;  etc. 

§313.  Service  of  companies  ivhere  roads  are  leased.  Whenever  any 
railioad  company,  incorporated  under  the  laws  of  this  State,  or  whose  line 
of  road  may  extend  into  this  State,  may  have  leased  their  line  of  road  to  Acts  1876,?.  121. 
any  person  or  corporation,  and  said  lessee,  or  lessees,  are  in  })ossession  of 
said  road,  service  on  such  leasing  company  may  be  perfected  as  follows: 
Tlie  })laintiff  shall  file  \vith  the  Clerk  of  the  Superior  Court,  Judge  of  the 
County  Court,  or  Justices  of  the  Peace,  where  such  suit  is  commenced, 
a  notice  in  writing,  directed  to  the  j)resident  of  the  leasing  company, 
informing  him  fully  of  the  pendency  of  such  suit,  and  its  nature,  ^vhich 
shall  be  enclosed  in  a  stamped  envelope,  to  be  furnislied  by  and  at  the 
expense  of  the  plaintiff,  and  sent  by  said  Clerk,  County  Judge  or  Jus- 
tice, through  the  mail  to  the  president  of  the  leasing  company,  at  his 
residence,  at  least  fifteen  days  before  the  appearance  term,  and  said  Clerk, 
Judge  or  Justice  shall,  in  addition,  deliver  to  the  Sheriff  or  Constable  a 
copy  of  the  writ  or  summons,  who  shall  serve  the  same  on  the  depot 
agent  of  said  lessees,  and  make  return  thereof  as  in  other  cases. 

§314.  JJuties  of  Receivers  of  railroads.     In  all  cases  where  the  busi-         ^ 
ness  of  any  corporation  onei'atinir  a  railroad,  either  wholly  or  partiallv  .       ^  , 

,  .  jio  '  ,'1^.    j^cts  iS"6  p.  122. 

in  this  State,  shall,  by  an  order  or  decree  of  any  Court,  be  placed  in  the 
hands  of  a  receiver  for  the  benefit  of  the  creditors  or  st(Kds: holders  of 
said  corporation,  it  shall  be  the  duty  of  said  receiver  to  npply  the  in- 
come of  said  railroad  to  the  payment  of  the  incidental  expenses  neces- 
sary to  the  carrying  on  said  lousiness,  which  shall  include  the  wages  of 
em{)loyees,  wood,  cross-ties,  and  other  material  furnished,  and  which 
may  be  necessary  for  conducting  said  business,  and  keeping  the  pri^j^erty 
in  repair,  and  the  damages  which  may  arise  from  the  loss  or  injury  to 
goods,  wares  and  merchandise  received  by  said  road  for  transportation, 
and  for  injuries  to  persons  and  property,  caused  by  the  running  of  the 
cars  on  said  road,  and  for  which  said  road  is  now  liable  as  common  cai-- 
riers  by  the  laws  of  this  State;  and  a  lien  is  hereby  created  on  thegn^ss 
income  of  said  road,  while  in  the  hands  of  such  receiver,  in  favor  of  such 
creditors  or  claimants,  superior  to  all  other  liens  under  the  laws  of  this 
State. 

§315.  Liens  of  creditors — hoiu^paid.     If  said   receiver  should  be  re- 
moved, or  a  vacancy   occur  in  said  office,  and  a  successor  be  appointed.  Acts is-6, p.  12^. 
it  shall  be  his  duty  to  pay  the  liens  herein  provided  for,  according  to 
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their  ilatt',  iMit  of  any  funds  in  his  hands  as  such  receiver,  whether  such 
liability  oociirriHl  betbre  or  after  his  ap[)ointment. 

See.  for  provisions  taxiny;  Railroads,  ^^103,  et  seq. 


SECTION  lY. 

STATE  AID  TO. 

^316.   Proz'isions  as  to  State  s  endorsement  repealed.     All  provisions  contained  in  charters 
heretofore  granted  to  different  railroad  companies  in  this  Stale  by  which  the  endorsement  of 
Acts  1874,  p.  9S.    the  vSiate  is  authorized  to  be  placed  upon  the  bonds  of  the  company,  no  matter  w'hat  the  terms 
,^  of  the  same  may  be,  or  by  which  in  any  manner  or  form  vState  aid  is  authorized  to  be  grant- 

ed to  said   companies,  are   hereby  repealed:   Provided,  that   any  company  to  whom  such 
.  State  aid  has  been  granted,  which,  prior  to  the  25th  of  February,  1874,  shall  have  acquired 

a  vested  right  to  the  same,  shall  not  be  affected  by  this  section. 

§317.    Company  applying  to    Governor  may  be  enjoined  by  citizen.     Should  any  of  said 
companies  claim  that  they  have  a  ve>ted  right  to  such  aid,  and  apply  for  the  same  to  the 
ActsiS74.p.  9>.     Governor,  any  citizen  of  the  State  may  interpose  by   1)ill  to  restrain  the   company,  and  the 
question  of  whether  said  vested  right  exists  shall  be  for  the  Courts  to  determine. 

This  section  unconstitutional :  See  Northeastern  Railroad  Company  vs.  Morris,  August  Term,  1877. 
^318.   By  the  Act  of  March  5th,  1875,  the  Governor  is  authorized  to  buy  in  for  the  State 
Acts  1875,  p.  14.  any  radroad   brought  to  sale   upon  whose   bonds  the  State's  endorsement  has  been  placed, 
and  to  appcMnt  Conniiissioners  to  manage  the  road  so  bought.     The  Commissioners  are  em- 
powered to  sell,  lease  or  run  the  road,  in  their  discretion. 

^319.  The  purchasers  of  railroads  are  authorized  to  form  corporations,  by  filing  a  certifi- 
cate with  the  Secretary  of  State,  and  are  thereby  subrogated  to  all  the  rights  of  the  former 
company.     See  Acts  1876,  page  118. 


ARTICLE  11. 

MACON  AND  BRUNSWICK  RAILROAD. 

^320.  Laws  applicable  to.  The  laws  regulating  the  liabilities  of  the  Western  and  Atlan- 
tic Railroad,  when  operated  by  the  State,  for  damages  done  by  the  running  of  locomotives, 
'^' P' *^^"  cars,  and  other  machinery,  apply  equally  to  the  Macon  and  Brunswick  Railroad;  and  in 
the  bringing  of  suits  against  said  road,  the  same  shall  be  regulated  by  the  laws  on  that  sub- 
ject which  governed  the  Western  and  Atlantic  Railroad  when  operated  and  controlled  by  the 
State.  Laws,  however,  having  a  local  or  special  application  to  the  Western  and  Atlantic 
#  Railroad,   apply  only  where   they  have  been  re-enacted,  and  applied   to  the   Macon  and 

Brunswick  Railroad. 

^321.  Suits  brought  against  zvhof?i.  All  suits  against  the  Macon  and  Brunswick  Rail- 
road must  be  brought  against  the  Commissioner,  Receiver,  or  other  agent  having  superin- 
tendence of  said  road,  in  the  county  where  the  principal  office  of  said  road  is  located,  ex- 
Acts  1876  D  12a  ^^P'-  ^^  ^^^  ^^^^  °^  claims  where,  by  law,  other  railroads  are  allowed  to  be  sued  elsewhere ; 
bur.  no  suit  shall  be  brought  against  the  ofificer  or  officers  having  the  superintendence  of 
said  road  until  a  demand  has  been  made  upon  him  or  them  for  payment,  accompanied  by 
a  statement  of  the  nature  of  the  claim;  and  ten  days  shall  be  allowed  such  officer  or  offi- 
cers to  jjass  upon  such  claim,  before  suit  shall  be  brought. 

^322.    1  hese  provisions  apply  to  7vhat  cases.     The  provisions  of  the   foregoing  sections 
.        g  ,  shall  relate  back  and  apply  to  only  such  case  or  cases  (causes)  of  action  as  have  originated 

since  the  first  day  of  June,  1875,  when  the  Governor  of  the  State   took  possession  of  the 
road. 

,  OTHER  RAILROADS. 

^323.  Mode  and  terms  of  sale  of  the  North  and  South  Railroad  prescribed:  See  Acts 
of  1876,  page  123. 

^324.  Stock  o(  the  State  in  the  Atlantic  and  Gulf  Railroad  Company,  transferred  to  said 
company:  Acts  of  1 874,  page  96. 
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CIIAPTEU  XXVI. 

DOME  S  T  J  C    K  J-:  LA  '1"  I  O  N  S. 


ARTICLE  I. 

MARRIAGE. 

§325.  (1700.)  Prohibited  der/rees  of  relationship.  ^larringoH  between 
persons  related  by  affinity  in  tlie  following  inaniK-r  are  j)roliibite(l,  viz: 
A  man  sIkjII  not  marry  his  step-motlier,  or  motlier-in-law,  or  danglitei-in- Acts  1875,  p.  19. 
law,  or  ste|)-(langhter,  or  grand-daughter  of  his  wife.  A  woman  shall 
not  marry  her  corresponding  relatives.  Marriages  within  tlie  degrees 
prohibited  by  this  section  are  incestuous. 


ARTICLP]  II. 

HUSBAND  AND  WIFE. 

SECTION  I. 

WIFE'S  RIGHTS  AND  INTERESTS. 

§326.  Dower  not  allowed  till  purchase  money  iKiid.  Whenever  the 
vendor  of  land  shall  make  a  deed  to  land,  and  at  the  same  time  take  a 
mortgage  for  the  purchase  money,  the  widow  of  the  vendee  shall  not  be  Acts  1875,  p.  100. 
entitled  to  dower  in  said  land  as  against  such  vendor,  until  the  purchase  ^^^ .709 
money  is  paid.  And  whenever  a  vendor  shall  sell  land,  giving  at  the 
same  time  of  such  sale  a  bond  tor  title,  or  any  other  instrument  in  writing 
having  the  same  effect,  the  widow  of  the  vendor  shall  not  be  entitled  to 
dower  in  such  land.  ^ 

§327.  Married  loomen  may  act  as  guardians — when.     Married  women 

I      n    1  1*1  !•  I'  1      •  •  I'll  I  Acts  1S76,  p.  19. 

shall  be  authorize(i  to  act  as  guarciians   tor  tlieu*  minor  children   l)y  a 
former  husband,  by  complying  with  all  the  requisitions  required  by  law^ 
of  other  guardians  in  this  State. 

§328.  Sale  of  land  by  husband ,  where  wife  is  interested.  Where  n  feme 
covert  has,  or  may  have  any  right  in  part,  or  the  wiiole  of  any  lands  and 
tenements  to  be  conveyed,  and  the  said  feme  covert  willingly  consents  to"  ""^^^  ' 
part  with  her  right,  by  becoming  a  party  with  her  husband  in  the  sale  ^- p^^^- 
of  such  lands  and  tenements,  in  such  eases  as  these  the  said  fem^e  covert  ^^l^^,  (s-) 
shall  become  a  party  with  her  husband  in  the  deed  or  conveyance,  and 
sign  and  seal  the  same  before  an  officer  authorized  to  attest  deeds,  declar- 
ing before  said  officer  that  she  has  joined  with  her  husband  in  the  alien- 
ations of  the  said  lands  and  tenements,  of  her  own  free  will  and  consent 
without  any  compulsion  or  force  used  by  her  said  husband  to  oblige  her  to 
do  so;  which  declaration  shall  be  made  in  the  following  words,  or  words 
to  the  like  effect,  viz:  *'I,  A  B,  the  wife  of  C  D,  do  declare  that  I  have 
freely,  and  without  any  compulsion,  signed,  sealed,  and  delivered  the 
above  instrument  of  writing  passed  between  D  E  and  C  D,  and  I  do 
hereby  renounce  all  title  or  claim  of  dower  that  I  might  claim  or  be  en- 
titled to  after  the  death  of  C  D,  my  said  husband,  to  or  out  of  the 
lands  or  tenements  therein  conveyed. 

**In  witness  whereof,  I  have  hereunto  set  mv  hand  and  seal." 


68  ClIAPTER  XXVI.— ARTICLE  3.— Names. 


AI^I  tli(»  said  ortlnM-  shall  en^lorso  upon  the  <Uhh1  the  aoknowleilgineiit 
of  tiio  saiil   h'Dii'  corcrt  made  boloro  him,  and  sio-n  the  same. 

This  Act  applied  :  4j  Ga.,  651.     Not  applicable  to  wife's  consent  to  sales  to  secuKe  debts  :  54  Ga.,  529.  Ap- 
plicable only  where  wife  has  an  interest,  and  not  separate  estate,  in  the  property  :  55  Ga.,  41. 


ActsiSjs.p.  i^ 


AETICLE  III. 

NAMES. 

§329.   M((U))er  of  changing  names.     Any  person  desirons  of  changing 
his,  or  her,   name,  and  the  name  of  his,  or  her,  chihh*en,  may  [)resent  a 
U790.  petitii>n  to  the  Superior  Court  of  the  county  of  tiieii*   residence,  setting 

?557-  forth  fully,  and  particularly,  the  reason  why  such  change  is  asked,  which 

shall  be  sworn  to  by  the  [)etitioner,  and  said  petition  shall  be  placed  on 
the  proper  docket  in  the  Superior  Court,  and  shall  be  acted  on  by  the 
presiding  Judge,  any  time  at,  or  after,  the  second  term  (bllowing  its  being 
filed. 

§330.  Judge  maij  pass  order.  Said  Judge  shall,  on  hearing  said 
petition,  if  the  petitioner  has  made  such  a  case  as,  in  his  opinion  and 
Actsis-  p  103  <bscretion,  would  be  proper,  pass  an  order  authorizing  said  change  : 
Provided,  nothing  herein  shall  ever  operate  to  authorize  any  person,  or 
persons,  to  change  their  name  with  a  view  to  fraudulently  deprive  another 
of  anv  Iciral  rioht,  under  the  law. 


ARTICLE    IV. 

MINORS. 
SECTION  L 
^  HOW  TO  BE    BOUND  OUT. 

§33L  (I8T©,)  ProGeedings  to  bind  out  minor  before  Ordinary  and 
Conntij  Court.  =i<  *  *  Before  the  Judge  of  the  County  Court  or 
Ordinary  shall  bind  out  any  such  minor,  (enumerated  in  section  LS76, 
Code,)  such  Judge  or  Ordinary  shall  give  fifteen  days  notice,  by  a  plainly 
written  citation,  calling  upon  all  persons  interested,  to  show  cause  why 
'  '^^-'^'^75,  P- ^^^- t^in-h  mirior  should  not  be  bound  out,  and  specafyiiig  the  time  and  phu.'e 
i;l82S.  when  he  will  j)ass  upon  the  same,  one  of  wliich  citations  shall   be  {)ostcd 

on  th(!  (>()urt-house  door  of  the  countv,  and  the  other  at  some  nnblio 
plac(i  in  the  militia  distri(;t  in  whicii  said  minor  may  then  be,  and  shall 
also  cause  copies  of  said  citation  to  be  served  upon  the  next  of  kin  of 
said  minor,  if  any  be  found  in  said  county,  at  least  t(>n  days  before  the 
liearing,  and  if  no  next  of  kin  are  found  in  the  county,  then  the  citation 
to  be  published  once  a  week,  for  four  weeks,  in  the  paper  in  which  the 
le;:al  ad\'ertisements  are  j)ublished  ;  and  in  all  such  cases  the  Judge  or 
(Ordinary  shall  appoint  for  such  minor  a  guardian  ad  (item  before  bind- 
ing him  or  her  out,  which  guardian  ad  litem  shall  not  be  the  applicant 
ii'jr  any  relation  of  his.  Aft(5r  a  full  hearing  such  Judge  or  Ordinary 
may  bind  out  such  minor  or  minors,  if  no  blood  kin  of  said  minor  or 
minors  appear,  who  are  willing  and  competent  to  undertake  his  support 
and  maintenance,  and  if  no  other  good  cause  to  the  contrary  be  shown 
by  such  guardian  ad  litem,  or  any  other  person. 
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SECTION  rr. 

s  i<:  K  V  I  c  10   o  F  . 

§332.  MinorH  to  he  served — hoiu.  The  mo/le  of  sorvico  of  writs,  Mils, 
pt'tiiions,  citations,  and  oilier  legal  pi'ocfH^dlnf^s  in  tlio  Courts  of  tliis  Stato 
on  minors,  shall  he  as  follows:  If  the  minor  is  under  the  a<^(!  of  four- 
teen years,  service  is  (o  \w.  perfectcKl  l)y  delivering  a  eopy  of  said  pro- 
ceedings, of  whatever  kind  oi-  nature  it  may  he,  to  said  minor  jh  r-;onally,  ^<^"'^76,p  103. 
and  also  to  his  ftther;  or  if  none,  to  his  tnothei';  or  if  none,  then  to  the 
])('rson  having  (he  care  and  control  of  said  minor,  or  with  whom  he  may 
I'cside,  or  by  whom  he  may  be  employed  ;  and  in  all  cases  where  theie  is 
a  statutory  or  testamentary  guardian  or  trustee,  representing  the  interest 
of  the  minor  to  be  affe('t(;d  by  a  legal  proceeding,  service  as  usual  on 
said  ixuardian  or   trustee  shall   be  sut!i(iient  to  bind  said  minor's   interest  . 

in  their  control  to  be  affected  by  said  pi'oceedings. 

§333.  Minors  over  fourteen  years  old — liov)  served.  U  the  minor  is 
over  fourteen  years  of  age,  serviee  may  be  made  by  delivering  to  him 
personally  such  eopy.  When  the  returns  of  such  service  is  made  to  the 
proper  Court,  and  order  taken  toat)point  said  minor  a  guardian  ad.  litem,  ^^^^^'^^'^'  ^'^^' 
and  such  guardian  ad  litem  agrees  to  serve,  all  of  which  must  be  shown  iiiU82i. 
the  proceedings  of  the  Court,  then  said  minor  shall  be  considered  a  paily 
to  said  [)roeeedings. 


CHAPTER   XXYIL 

SECURITIES    FOR    DEBTS. 

ARTICLE  L 

MORTGAGES. 

§334.  (105»5).  Form — execution  and  record  of.  No  particular  form 
is  necessary  to  constitute  a  mortgage.  It  must  clearly  indicate  the 
creation  of  a  lien,  specify  the  debt  to  secure  which  it  is  given,  and  the 
property  upon  which  it  is  to  take  effect.  It  must  be  executed  in  the 
presence  of,  and  attested  by,  or  proved  before,  a  Notary  Public,  or  Justice 
of  any  Court  in  this  State,  or  a  Clerk  of  the  Superior  Court  (and  in  case 
of  real  property,  by  one  other  witness,)  and  recorded  within  thirty  days 
from  its  date. 

§335.  (1II5$I)  Record. — ivhere  made.  ^^  "^  "^  All  chattel  mortgages 
of  stocks  of  goods,  wares  and  merchandise,  or  other  personal  property, 
shall  be  recorded,  in  case  the  satne  is  u})on  property  or  goods  located  in 
some  other  county  than  that  of  the  mortgagee's  residence,  in  the  county  Acts  1S7C.  p.  34. 
where  said  goods  or  personal  property  is  located  at  the  time  of  the 
execution  of  said  mortirao-e,  in  addition  to  the  record  of  said  mortoao-e 
in  the  county  of  the  mortgagor's  residence. 

§336.  Foreclosure,  by  Building  and  Loan  Associations — how  made. 
No  judgment  of  foreclosure  shall  be  given  in  favor  of  any  Building 
and  Loan  Association,  upon  any  mortgage  executed  to  them,  unhss  they  Acts  1876, p.  10?. 
shall  have  served  upon  the  mortgagor,  at  least  thirty  days  before  the 
Court  at  which  such  judgment  shall  be  taken,  a  complete  statement  of 
the  amount  for  which  they  claim  judgment,  fully  setting  out  the  amount 


:0  CHAPTER  XXVII. -ARTICLE  2.— Liens. 

claiinet-l  for  principal,  interest  and  fines,  or  penalties;  and  also  setting 
oiu  the  credit  allowed  for  stock  transferreil  to  them  as  collateral,  and 
any  other  credit  to  which  the  mortgagor  may  be  entitled. 


ARTICLE  II. 
LIENS. 

§337.  (1978.)  Factors^  liens,  etc.     Repealed,  except  as  to  landlords. 

See  Acts  of  1874,  p.  18. 

§338.  LandlorcVs  lien  'preserved.  So  nuich  of  section  1978  of  the 
Code  as  relates  to  landlords  shall  remain  in  full  force.  Tiie  lien  of 
Acts  1874.  p.  isJ^^^^^^^^*^^  therein  provided  for,  shall  arise  by  operation  of  law  from  the 
Acts  187=;.  p.  20.  relation  of  landlord  and  tenant,  as  well  as  by  special  contract  in  writing, 
whenever  the  landlord  shall  furnish  the  articles  enumerated  in  said 
section,  or  any  one  of  them,  to  the  tenant,  for  the  purposes  therein 
named.  Said  liens  may  be  enforced  in  the  manner  provided  in  section 
1991  of  the  Code. 

§339.   These  liens  transferred — when.     Whenever  said  liens  may   be 

Acts  1875,  p.  20.  created  by  special  contract  in  writing,  as  now  provided  by  law,  the  same 

shall    be    assignable    by   the    landlord,   and    may   be    enforced    by   the 

assignees  in  the  manner  provided  for  the  enforcement  of  such  liens  by 

landlords. 


ARTICLE  III. 

RECORD  OF. 


§340.  Record  of,  extended  to  three   months.     All  liens  which  are  bv 

Acts  1874.  p.  45.     1        /-><      ]  •        1  1  ii«i*i  I  11     '"^ 

i;i9S0  1989.^'^^^*^^^^  required   to   be   recorded   m   thirty  days,  may  be   recorded   m 
1990.  three  months  with  like  effect  as  if  recorded  in  said  period  of  thirty  days, 

as  by  said  Code  provided. 

§341.  Judgments  against  joint  promisors,  etc.,  recorded — where.  In 
all  cases  wliere  a  judgment  shall  be  rendered  against  joint  promisors, 
co-partners,  joint  trespassers,  securities  and  endorsers  of  promissory 
Acts  1S74,  p.  4;.  notes,  or  other  like  instruments,  in  counties  where  the  defendant  did  not 
reside  at  the  time  of  institutijig  suit,  the  property  of  such  defendant 
shall  not  be  bound  by  said  judgment  against  a  bona  fide  purchaser 
thereof  for  a  valuable  consideration,  but  the  same  shall  be  discharged 
from  the  lien  of  said  judgment  against  the  person  from  whom  he 
purchased,  unless  the  judgment  creditor  shall  record,  or  have  recorded, 
his  judgment  within  three  months  after  the  same  has  been  rendered,  in 
the  books  of  deeds  and  mortgages  in  the  Superior  Court  of  the  county 
where  the  defendant  resided  at  the  time  suit  was  instituted. 
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CHAPTER  XXVTII. 

IIOMI'lSTEAn  AND  EXEMPTION. 


ARTICLE  1. 

HOMESTEAD  OF  1868. 

§342.  Petition  for  Homestead  must  contain  v^liat.  Every  person  .se<^k- 
ing  tlie  benefit  of  the  exemption  of  personalty  and  realty  under  (lie  Act 
of  1868,  and  other  Acts  amendatory  thereof,  is  hereby  required  to  make;,2oo3^  ^^ 
the  application  for  the  benefit  of  said  exemptions  by  petition  in  writing, 
signed  by  the  applicant,  slating  for  whom  the  exemption  is  claimed,  and 
if  for  minors,  their  ages  and  names  must  be  fully  set  forth,  and  if  for  a 
wife,  her  name  and  age  must  be  fully  set  forth  ;  and  said  petition  must 
be  accompanied  with  a  schedule  containing  a  minute  and  accurate  de- 
,scri[)tion  of  all  real  and  personal  property  belonging  to  the  person  from 
whose  estate  the  exemption  is  to  be  made,  so  that  persons  interested  may 
know  exactly  what  is  exenipted  and  whatnot;  and  also  with  a  list  of  his 
or  her  creditors,  and  their  post-ofllice,  if  known,  which  must  be  sworn  to 
by  the  applicant  or  his  agent.  For  a  failure  to  comply  with  this  section 
either  in  the  original  petition  or  amended  petition,  which  may  be  amended 
at  any  time  prior  to  the  final  proceedings  before  the  Ordinary,  the  Or- 
dinary shall  dismiss  the  petition. 

§343.  Notice  Required.  In  addition  to  the  notice  by  publication  re- 
quired to  be  given  by  section  2006  of  the  Code,  the  applicant  or  his 
agent  shall  give  notice  in  writing  of  the  filing  of  such  a})plication,  and 
of  the  day  of  hearing  the  same,  to  each  of  his  creditors  residing  in  the 
county,  at  least  five  days  before  the  hearing,  which  notice  shall  be  served  Acts  1876,  p.  48. 
personally  or  by  leaving  a  copy  at  the  residetice  or  house  of  business  of 
his  creditor,  and  the  fact  of  such  notice  shall  be  verified  by  oath  of  the 
a|)plicant  or  his  agent;  said  applicant  shall  also  notify  creditors  residing 
out  of  the  county  of  his  application,  by  preparing  written  notices  of  his 
application  and  the  day  of  hearing,  which  notice  shall  be  delivered  by 
him  to  the  Ordinary,  with  stamped  envelopes,  and  shall  be  by  said  Or- 
dinary directed  and  mailed  to  said  person  so  residing  out  of  said  county, 
if  the  residence  of  such  creditors  be  known  to  petitioner,  at  least  fifteen 
days  before  the  day  of  hearing,  as  provided  in  section  2007  of  the  Code, 
and  the  same  is  hereby  so  altered  as  to  be  not  less  than  twenty  nor  more 
than  thirty  days. 

§344.  (^©09.)  Application  for  Homestead — how  approved,  etc.     If  at 
the  time  and  place  appointed   for  passing  upon   said  application,  no  ob- 
jection shall  be  urged    by  any   creditor   of  the  applicant,   the  Ordinary  ^,^.  ^g_  ,^  ^^ 
shall  endorse  upon  said  schedule  and   upon   said  plat:  *' Approved  this 

the  day  of 18...'^    filling  the    blanks,   and    shall   sign   the 

same  officially,  and  hand  the  same  to  the  Clerk  of  the  Superior  Court  of 
his  connty,  who  shall  record  the  same  in  a  book  to  be  kept  for  that  pur- 
pose in  his  office,  which  record  or  (a)  certified  transcript  of  the  same, 
shall  be  competent  evidence  in  all  tlie  Courts  of  this  State. 

§345.  Deed  of  investment  to  be  recorded.     The  deed  of  investment  to 
be  made  under  section    2012  of   the  Code,  shall   be   recorded  with   the -'^'■'' '^'^- '^  '^^ 
order  which  is  required  to  be  recorded  under  the  last  three  lines  of  said 
section  2012. 
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§346.  (550'iJ»'>.)  How  .<told  for  re-invcsfmcnf.  Said  property  so  set 
apart  sliall  iHsaiul  is  horoby,  coMsiderod  as  liable  to  the  debts  eiuinierated 
ill  the  CoMstkutlon,  and  whenever  the  parties  interested  desire  a  hoine- 
Acu  1876,  p.  49.  stead  10  be  sold  tor  reinvestment,  the  application  must  be  made  to  the 
Judii'e  ot'  the  Snperior  Court  of  the  eirenit  in  whieh  said  pro[)erty  is  sit- 
uattnl,  unless  he  is  interested,  when  ap[)lieation  may  be  made  to  t\\e  Judg^e 
01  the  Supeiior  (\)urt  ot'  the  adjoining  circuit  for  the  sale  thereof.  Said 
Jndoe  shall  onlcr  a  sale  of  no  j^i'eater  estate  than  the  homestead  estate, 
and  the  proceeds  of  said  sale  shall  be  reinvested  in  the  same  kinds  of 
})roperty,  real  or  [)ersonal,  as  that  which  pnxhiced  the  amount  of  money 
to  be  reinvested,  and  no  other.  Said  erudii;e  shall  order  the  whole  pro- 
ceedings to  be  recorded  by  the  Clerk  ot  the  Superior  Coiirt,  where  the 
parties  applying  for  the  side  reside,  and  also  in  the  county,  where  the 
pri>perty  sold  is  situated,  in  the  book  for  recording  proceedings  in  equity, 
exee[)t  the  reinvestment,  which  shall  be  recorded  in  the  books  f)r  regis- 
try of  deeds.  Said  Judge  shall  have  all  the  powers  of  a  Chancellor  to 
provide  the  means  and  mode  of  sale  aforesaid,  and  reinvestment,  and 
when  all  parties  interested  consent,  the  homestead  estate  and  fee-simple 
estate  mav  be  both  sold  at  the  same  time:  and  in  that   event  said  Judp-e 

o 

shall  provide  fully  for  the  protection  of  all  parties. 

§348.    Where  the  exempted  property  is  lost.     In  case  the  homestead  and 
exemj>ted  ])roperty  so  elected  is    lost,  by  virtue  of  a  sale  under  an  out- 
Acts  18-6,  p.  50.  standing  claim,  such  election  shall  not  bar  an  a[)j)lication  for  a  homestead 
Proviso  to         and  exemption  not   liable  to  such  outstanding  claim.      Wiien  the  party 
<2032.  has  elected  to  take  a  homestead   or   exemption,  he   shall  not,   after  such 

election,  sujiplement  or  increase  the  same  by  adding  to  it. 
Supplemental  homestead  allowed  by  Constitution  of  1877,  ^694. 

^349.  Sections  2614,  2015,  2017,  2018,  2020,  and  2021  of  the  Code,  repealed.  See  Acts 
of  1876,  page  49. 

§350.  (^0!iJ4,)  Property  set  apart  reverts,  after  majority  of  minors,  etc. 
Said  pro[)erty  so  set  a[)art  for  a  wife  or  for  a  wife  and  minor  children,  or 
'for  minor  children  alone,  shall,  upon  the  death  of  the  wife,  or  her  mar- 
riage, when  set  apart  to  her  alone,  and  u[)on  majority  of  the  minor  (;liil- 
dren,  or  their  marriage  during  minority,  when  so  set  apart  for  minor 
chihlren,  and  upon  the  death  or  hiarriage  of  the  wife,  and  majority  or 
marriage  oi'  the  minor  children,  when  set  apart  to  wife  and  minor  chil- 
dren, revert  to  the  estate  from  which  it  was  so  set  apart,  unless  sold  or  re- 
invested in  pursuance  of  the  provisions  of  section  346,  when  the  same 
piovisions  as  to  reversion  shall  follow  all  re-investments,  unless  the  fee 
•simple  is  sold  as  therein  provided. 

§351.  Receivers.  When  a  receiver  is  aj)pointed  under  section  2033 
Acts  1876,  p.  50. '^^  ^''*'  Code,  good  bond  and  security  shall  be  requiied  of  him  l)y  the 
Ordinary,  for  the  performance  of  his  duty.  Said  receiver  shall  be  subject 
lo  rule  in  the, Superior  Court  of  the  county  where  appointed,  as  Sheriffs, 
and  bailiffs,  and  shall  pay  out  moneys  received  by  him  as  Sheriffs  and 
bailiifs  when  there  are  conflicting  claims  to  moneys  in  his  hands,  under 
rul(;  of  said  Court,  and  not  under  the  order  of  tiie  Ordinary;  an<l  when 
there  ai*e  no  conflicting  claims  the  receiver  shall  settle  all  the  claims,  and 
turn  the  excess,  if  any,  to  the  party  legally  entitled  to  the  same. 

^352.   Sections  2047  ^^^^  2048  of  the  Code  repealed,  and  the  provisions  of  this  Article 
substituted  for  them.     See  Acts  of  1876,  page  50. 

Acts  1875,  p.  21.      §353.  Hovj  set  apart  when  Ordinary  is  disqualified.     Whenever  the 
provi V,  to         Ordinary  is  disqualified  by  reasoti  of  interest,  coinieotion,  or  relation,  as 
set  forth  in  section   205  of  the  Code,  from   passing  upon  an  api)lication 


?2016. 
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for  lioninstcad,  the  same  nliall  Ix;  TiKmI  wi(,li  the  Chirk  (jf  the  Superior 
(yOiM't  of  llir;  county,  who  sh;ill  proceed  to  set  apart  tli<;  satrie  as  provided 
in  section  2016  of  (ho  Code, 

This  Act  was  unnecessary.      See  next  section, 

§354.  Wlicn  Ordinary  (IJ,.sqa(ifi/ied  from  any  cause.  When  it  shall 
occur  that  (he  Oi'dinaiy  of  th(i  county,  of  the  r(!.sifh'nce  of  the  applicant, 
is  disniiahfi(;d  fi'om  any   canse,  from  j)assin<£   noon    the  sani('   th(;  pers^)n  . 

I    •  I        I  /.  ft  'I  1        I      II    /:•!       I    •  !•     Acts  1874,  p.  $2 

seeking  the  oenejit  or  tlie  exemption  anC  liomeslead,  shall  rile  Ins  appli- 
cation and  schednle  for  the  same,  with  the  Clerk  of  the  Superior  Court 
of  his  (!Ounty,  who  shall  r(K!(MV(;  said  appli(;afion  and  schedule,  anrl  pro- 
ceed to  set  apart  said  homestead,  in  tlie  same;  manner  as  now  provided 
by  law,  for  Ordinaries  in  this  State,  and  receive  the  same  fees. 


ARTICLE  II. 
THE  SHORT  HOMESTEAD. 

§355.  (^040.)  Property  exempt  from  sale.  The  following  property 
of  every  debtor,  who  is  the  head  of  a  family,  shall  he  exempt  from  levy 
and  sale  by  virtue  of  any  process  whatever,  under  the  laws  of  this  State,  ?o92- 
nor  shall  any  valid  lien  be  created  thereon,  except  in  the  manner  here- 
inafter poiijted  out,  but  shall  remain  for  the  use  and  benefit  of  the  family 
of  the  debtor : 

1.  Fifty  acres  of  land,  and  live  additional  acres  for  each  of  his  or  her 
children  under  the  age  of  sixteen  years.  This  land  shall  include  the 
dwelling  house,  if  the  value  of  such  house  and  improvements  does  not 
exceed  the  suju  of  two  hundred  dollars  :  Provided,  that  none  of  the  ahove 
land  be  within  the  limits  of  a  city,  town  or  village,  and  does  not  include 
any  cotton  or  wool  factory,  saw  or  grist  mill,  or  any  other  machinery 
j>ropelled  by  water  or  steam,  the  value  of  which  exceeds  the  sum  of  two 
liundred  dollars  :  and,  provided,  also,  that  such  land  shall  not  derive  its 
chief  value  from  other  cause  than  its  adaptation  to  agricultural  purposes; 
or,  in  lieu  of  the  above  land,  real  estate  in  a  city,  town  or  village,  not 
exceeding  five  hundred  dollars  in   value. 

2.  One  farm  horse  or  mule. 

3.  One  cow  and  calf. 

4.  Ten  head  of  hogs,  and  fifty  dollars  worth  of  provisions,  and  five 
dollars  worth  additional  for  each  child. 

,5.  Fifty  bushels  of  corn,  one  thousand  pounds  of  fodder,  one  one- 
horse  wagon,  one  table  and  a  set  of  ci»airs  sufficient  for  the   use  of  the  Acts  1S77,  p.  i? 
fan\ily,  and  household  an<l  kitchen  furniture  not  to  exceed  one  hundred 
and  fifty  dollars  in  value. 

6.  Beds,  bedding,  and  common  bedsteads  sufti  "lent  for  the  fimily. 

7.  One  loom,  one  spinning  wheel,  and  two  pairs  of  cards,  and  one  hun- 
dred  pounds  of  lint  cotton. 

8.  Common  tools  of  trade  of  himself  and  wife, 

9.  Equipment  and  arms  of  a  militia  soldier,  and  trooper's  horse. 

10.  Ordiiiary  cooking  utensils  and  table  crockery. 
n.  Wearing  apparel  of  himself  and  family. 

12.  Fatnily  bible,  religious  works,  and  school  books. 

13.  Family  portraits. 

14.  The  library  of  a  professional  man,  in  actual  practice  or  business,  not 
exceeding  three  hundred  dollars  in  value,  and  to  be  selected  bv  himself 
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15.  One  family  sowino;  iiiaclnno;  this  exemption  to  exist  whether  the 
person  ownino-  said  imn'hine  is  the  head  of  a  lamily  or  not,  an<l  shall  be 
good  against  all  debts  except  the  ]>nieha8e  money. 

§356.  Shorf  homestead  subject  to  purchase  money,  etc.  Property  ex- 
empted iVoni  ]cyy  and  sale,  as  provided  for  in  section  2040  of  tlie  Code, 
shall  not  be  exempt  tVoni  levy  and  sale  for  the  pnrehase  money,  or  State 
autl  eonnty  or  mnnjeipal  taxes. 

§357.  Compe}isaffO)i  of  Ordlnari/  for  setting  apart  short  homestead. 
The  C)rdinary  shall  receive  for  each  sehednle  filed,  ap})roved,  and  re- 
Amondi'nu  '  ^  c'orded,  tln^  sum  of  two  dollars,  and  for  each  and  evcuy  plat  retnrned  by 
?204i  the  Connty  Snrveyor,  niider  said  section,  to  be  recorded  by  him  in  a  book 

kept  for  that  pnrpose,  the  fnrther  sum  of  one  dollar. 

WAIVER    OF    HOMESTEAD. 

^358.   The  Act  of  2d  March,  1S75,  providing  for  the  waiver  of  homestead  by  mortgage 
etc.,  in  favor  of  certain   debts   therein  specihed,  is   omitted.     The  Supreme   Court   have 
i-7?>  P  9  •  Qp.^.ii,j(^  tlie  doors  and  thrown  up  the  windows.     See  56  Ga.,  53,  etc.     The  Legislature  is  so 
far  outstripped  that  the  Act  is  rendered  useless.     See  also  Constitution  of  1877,  ^691. 


Acts  1876.  p.  35. 


Acts  1S74.  p.  10. 


Acts  1574,  p.  ip. 


ARTICLE    III. 

SUITS  FOR  THE  RECOVERY  OF  HOMESTEADS. 

^359.  Equity  only  has  jnrisdiciion  for  recovery  of  Jiomcsteads  heretofore  sold.  Courts  of 
equity  alone  shall  have  jurisdiction  of  suits  for  the  recovery  of  property  which  has  been  set 
Acts  iSyt,  p.  51.  ,jp^^]-{^  under  the  homestead  and  exemption  laws  of  this  State,  and  which  was  sold  previous 
to  February  15th,  1876,  or  for  the  recovery  of  any  interest  therein;  and  it  shall  be  law- 
ful for  any  parly  to  prove  that  the  purchase  money  of  such  property,  or  any  part' thereof, 
has  been  invested  in  other  property,  or  has  been  applied  to  the  benefit  of  the  family  for 
whom  such  property  had  been  set  apart  as  aforesaid. 

^360.  Proceeds  invested — how  held.  In  cases  where  the  proceeds  of  property  sold  as 
.  S-6  -  aforesaid  have  been  invested  in  other  property  of  equal  value  and  benefit  of  said  family, 
the  Court  shall  confirm  tlie  sale  and  the  purchase,  and  thereafter  the  property  so  purchased 
shall  be  held  by  said  family  as  a  homestead  and  exemption,  in  lieu  of  the  property  so  sold, 
which  shall  be  discharged  of  the  particular  estate  vested  by  the  homestead  and  exemption 
laws  in  said  family. 

^361.   Proceeds  used  for  benefit  of fciDiily.     In  cases  where  all  the  proceeds  of  the  sale  of 

Acts  1S76.  p.  51.  such  property  have  I)een  applied  to  the   benefit  of  said  family,  the  Court  shall  confirm  the 

sale,  and  thereafter  the  pioperty  so  sold  shall  be  discharged  of  the  particular  estate  aforesaid. 

^362.  Only  a  part  of  proceeds  invested.  In  cases  where  a  part  only  of  the  proceeds  of 
pro]jerty  sold  as  aforesaid  has  been  reinvested  as  aforesaid,  the  Court  shall  take  an  account 
of  the  proportion  that  the  amount  so  invested  bears  to  the  entire  value  of  the  property  so 
Acts  1876  p  'I  ^o^'^h  ^"'^^  shall  confirm  the  sale  as  to  thnt  proportionate  part  of  the  property,  and  confirm 
'  ^  '  the  purchase,  and  thereafter  the  property  so  purcha-ed  shall  be  held  by  said  family  as  a  part 
of  their  homestead  and  exemption,  in  lieu  of  the  proportionate  part  aforesaid  of  the  property 
so  sold,  Vv-hich  shall  Ije  discharged  of  the  particular  estate  aforesaid. 

<!;363.    Only  a  part  of  proceeds   used.     In   cases  where  ?  pare   only  of  the   proceeds  of 

property  sold  as  aforesaid,  has  been  applied  to  the  benefit  of  said  family,  the   Court  shall 

cts  I  7j,  p.  52.  j^j^^  ^j^  account  of  the  proportion  that  the  amoiint  so  applied  bears  to  the  entire  value  of  the 

property  so  sold,  and  shall  confirm  the  sale  as  to  that  proportionate  part  of  such  property, 

which  shall  be  discharged  of  the  particular  estate  afo»esaid. 

^364.  Where  proceeds  are  all  misapplied — Court  shall  mould  decree.  In  cases  where 
any  portion  of  the  proceeds  of  property  sold  as  afcn-esaid  has  neither  been  invested  in  other 
Acts  1S76,  p.  52.  properly  nor  ay>plied  to  the  benefit  of  .said  family,  the  Court  shall  ascertain  the  amount 
thereof,  and  the  interest  of  said  family  therein,  and  shall  mould  a  decree  to  protect  the 
rights  and  interests  of  said  family  in  the  property  so  sold,  and  at  the  same  time  to  protect 
the  rights  and  interests  of  the  purchaser  in  the  reversion  of  such  property  after  the  particu- 
lar estate  aforesaid  shall  have  been  determined,  and  shall  require  parties  complainant  to  do 
corriplete  equity  in  the  premises  before  obtaining  e(|uity. 

^365.   Purchase  money  not  paid.     In  cases  where  a  i)ortion  or  all  of  the  purchase  money 

of  property  so  sold  has  not  l)een  paid,  the  Court  may  confirm  the  sale  and  order  the  reinvest- 

AcLs  1876,  p  52.  roeiit  of  the  proceeds,  or  may  cancel  and  set  aside  the  sale,  and  compel  the  restoration  of 

any  part  of  the  purchase  money  which  may  have  been  paid,  and  may  grant  relief  to  the 

parties  according  to  the  principles  of  equity. 
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?366.   Suilsmusl  be  brou^ht-when.     AH    suits  herein   provirled  for  ^^f^^^^^/^^'^l^^^.i  Acu  .27'^,  p.  5- 
wkhin  six  .nonlhs  after  February  15th,  1H76,  or  the  ri^ht  of  ti.e  party  cornpla.nant,  a,.d  all 
right  of  suit  for  its  enforcement,  shall  be  forever  barrcrl.  «  /      „  ,, 

^^367.   Suits  pending.     In  cases  where  .uits  are  now  pcndm;^  ..,  C  ourt.  ^^^^    ^  ^/"^  f  J^/J  Am  .876,    p.  5^ 
for  the  rccovcy  of  properly  sold  as  aforesaid,  parties  defendant  shall  be  entitled  to  the  dc 
fenses  and  equilal;le  relief  provided  f<,r  "in   the  precodm^^  sections. 


CI  I  APT K II  XXIX. 

INTEREST    AN!)    USURY. 

§36h.    Usury  defined.     Usury  is  the  reserving  and  taking,  or  conti-act-  ^^^.^.^^^^^^^ 
iiig  to  reserve  and   take,  either  direetly  of  by  indirection,  a  greater  sum  ^.^^,^^ 
for  the  use  of  money  than  the  hiwful  interest. 

§369.  Twelve  pe?'  cent  lawfid  interest  It  shall  not  be  lawful  for  any 
person,  company,  or  corporation,  to  reserve,  charge,  or  take,  for  any  loan 
or  advance  of  money,  or  forbearance  to  enforce  the  collection  of  any  sum  ^^^^  ^g^,  ^^  j,^, 
of  money,  any  rate  of  interest  greater  than  twelve  (P2)  per  centum  per 
annum,  either  directly  or  indirectly,  by  way  of  commission,  for  advances, 
discount,  exchange,  or  by  any  contract,  or  contrivance,  or  device  what- 
ever. 

§370.  Penalty  for  violating   the  previous  section.     Any  person,  coni- ^^^^  ^g^,^^^, 
pany,  or  corporation   violating  the    provisions  of  the  foregoing  section, 
shall  forfeit  the   interest  and  excess  of  interest  so  reserved,  charged,  or 
taken,  or  contracted  to  be  reserved,  charged,  or  taken. 

§371.  Forfeiture  may  he  pleaded  as  set-off.     The  amount  of  forfeit  ^^^ ^^^ts  1875,  p- 105. 
aforesaid  (nay  be  plead  as  a  set-off  in  any  action  for  tlie  recovery  of  the 
principal  sura  loaned  or  advanced  by  the  defendant  in  said  action. 

§372.  Forfeiture  discharged  only  by  payment.     No  contrivance  or  ar- 
rangement  betw^een    parties   to  any  such   nnlawful  transaction,  or   ^^^^'i^'^^j5j8-^.p.io5. 
privies,  shall  have  the  effect  to  discharge  such  f)rfeitare,  except  it  l)e  an 
actual  and  ftdl  payment  of  the  amount  so  forfeited. 

§373.  Limitation  of  suit  for  forfeiture.     Any  plea  or  suit  for  the  I'e- ^^^^^g^.^^^. 
covery   of  such  forfeiture  shall  not   be  barreti  by  lapse  of  time  shorter 
than  one  year. 

§374.  Legal  rate  still  seven  per  cent.     The  legal  rate  of  interest  shall  ActsiS75.p.  105- 
remain  seven  [)er  centum  per  annum,  and  any  higher  rate  must  be  speci- 
fied in  writing, 

§375.   Titles  to  property  infected  with  usury,  void.     All  titles  to  prop- irwms Code, 
erty,  made  as  a  part  ot  an  usurious  contract,  or  to  evade  the  laws  against  ^^^s. 
usury,  are  void. 

Still  of  force  :     See  Cooper  vs.  Bra^well  &  Son,  August  Term,  1877. 

§376.  Provisions  of  Charters  inconsistent,  repealed.     Every  provision 
in  the  charter  of  any  corporation  granted  since  the  first  day  of  January, ''^'^^■■''^'-' ^'"' 
1863,  inconsistent  with  the  foregoing  provisions  of  this  Chapter,  is  hereby 
repealed. 

The  usury  laws  were  repealed  February  19,  1S73.     The  foregoing  provisions  were  enact- 
ed February  24,  1 875. 
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Acts  1576,  p.  35. 


ClIAPTER  X 

LANDLORD  AND*  TENANT. 

^o77.  (^^tjyO"!  Ixclation  of  landlord  and  tenant  exists — lohen.  Wlieii 
t\w  t»\vnei*  oi  real  esiato  gnuits  to  another  siin[)ly  the  rij^ht  to  })ossess  and 
oiij«>v  tlie  ii;?e  of  such  real  estate,  either  for  a  iixed  time  or  at  the  will  of 

I333.  '*''"'"'  the  i^rantor,  ami  tlie  tenants  aecepts  the  _i»;ranr,  the  rehition  of  hiiullord 
ami  tenant  exists  between  them.  In  sneh  case  no  estate  passes  out  of 
the  hindh)ni,  and  the  tenant  has  only  a  usufruct,  whicdi  he  cannot  convey 
exerj)r  hy  the  landloi'il's  consent,  and  whic^h  is  not  subject  to  levy  and 
sale;  and  all  renting  or  leasing  of  such  real  estate  for  a  period  of  time 
less  than  live  years  shall  be  held  to  convey  oidy  the  right  to  possess  and 
enjoy  such  real  estate,  and  to  pass  no  estate  out  of  the  landlord,  and  to 
give  only  tlie  usufiuct,  unless  the  contrary  be  agreed  upon  by  parties  to 
the  cnntraet,  and  so  stated  therein. 

§378.  Constables  may  levy  distress  warrants.  Where  a  distress  war- 
rant is  sued  out  under  section  4082  of  the  Code,  if  the  sum  claimed  to 

Arts  iS75,p.23.  I)e  diie  excccds  one  huiidied  dollars^  and  said  warrant  shall  be  levied  by 
a  constable,  it  shall  be  his  duty  to  deliver  the  warrant,  with  a  return  of 
tht^  pi'operty  levied  upon,  to  the  Sheriff  of  said  county,  or  his  deputy, 
who  siiall  advertise  and  sell  as  now  provided   by  law  for  Sheriff's  sales. 

This  seclion  amends  the  proviso  to  section  40S0  of  the  Code. 


CHAPTER  XXXI. 

TRUST  ESTATES. 

§379.  For  lohom   trusts  may  be  created.     Any  person   competent  by 

law  to  execute  a  will  or  deed   may,  by  such   instrument   duly  executed, 

Acts  I? 76,  p.  26.  create  a  trust  for  any  male  person  of  age,  whenever,  in  fact,  such  person 

^       '  is,  on    account  of  mental    weakness,    intemperate   habits,   wasteful    and 

j)r()fligate  habits,  unfit  to  be  entrusted  with   the   right  and  management 

of  property  :  J^rovidedy  the  requisitions  of  law  in  all  other  respects  are 

complied  with;  arid  provided  further,  if  when   so   created   by  deed,  the 

8ame  shall  bt;   recorded  where  the   cestui  que  trust  resides,  within  three 

months  from  its  execution,  and  if  not  so  recoi'ded,  the  same  shall  be  null 

and  void  ;  provided  also,  if  at  any  time  th(^   grounds  of  such  trust  shall 

cease,  then    the    beneficMar}^  shall    be   possessed    legally  and    fully  of  the 

same  estate  as  was  held  in  trust,  and  any  })erson    interested  n]ay  file  any 

pioj)ei'  proceciding  in   the  Superior   Court  where  the  trustee  resides,  to 

liave  the  trust  annulled  on  that  ground,  if  he  so  desires. 

Sec  54  Ga.,  231. 

§380.  Claims  ayaivst  the  beneficiary.  Any  })ersons  having  claims 
airainst  the  beneficiary  may  avail  himself  of  the  provisions  of  the  Code 
in  relation  to  coudemning  trust  property  at  common  law. 
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CrrAI^TKR  XXX  If. 

wn;Ls-i'RC)i{A'ri<:  oi-  i-oreigx. 


§.'')81.  Forcif/n  wi/ls — 'probate  of.  In  nil  ca.scs  wlicrfj  ariv  })Oi-.soii  li;is 
(lied  or  tnny  li(,'i'(nifi{'i- dir,  Icuviu^  properly  in  this  SfJif/*,  and  liuvin<r  a 
will  which  has  b(!t!n  or  luny  hercaCtcr  ho  prov(Ml  jind  adniltlfd  to.  icnoid 
in  the  proper  Court  of  any  country  without  th^'  liniiis  of  the  United  ^'^^''^7''' p  ^'3- 
States,  it  shall  Im;  lawful  lor  the  Court  of  Ordinary  of  tiie  county  ^^'''•'''*^-^2433 
t\\o,  testator  was  domiciled  at  the  time  of  his  death,  it"  a  citizen  of  lhi-»' 
State,  or  of  any  county  in  which  ai^y  of  such  property  may  he  situaU-d, 
if  he  were  a  foreignei",  to  leceive  a  copy  of  such  will,  and  of  the  prol)ate 
thereof,  authenticated  hv  the  se;d  of  tiie  C\)urt  where  the  satiK!  may  l;(^, 
and  to  grant  letters  testamentary,  or  of  administration  with  the  will  an- 
nexed, as  the  case  mny  be,  to  a  citizen  of  this  State  ap]_)lying  foi'  an<l 
lawfully  qualified  to  receive  the  same,  in  the  same  manner  as  if  the 
original  will  had  been  {)r()ved  in  said  Couit  of  Ordinary  :  provided^  nev- 
ertheless, that  said  will  be  valid  under  the  laws  of  this  State;  and  pro- 
vided, also,  that  such  authenticated  copy  of  the  probate  shall  be  only 
prima  facie  evidence  of  the  due  execution  of  said  will,  and  may  be  ob- 
jected to  by  caveat,  and  rebutted  by  proof,  as  in  case  of  a  will  oifered  for 
original  probate. 

CHAPTER  XXXIII. 

ADMINISTRATION. 


SECTION  I. 
PAYING  THE  DEBTS  OF  THE  ESTATE. 

§382.  (^5^S.)   Priority.     In  the  payment  of  the  debts  of  a  decedent  Acts  1877,  p  19. 
they  shall  rank  in    priority,  in    the  following  order: 

Par.  7  :  All  liquidated  demands,  including  foreign  judgments,  dormant 
judgments,  bonds,  and  all  other  obligations  in  writing  lor  the  payment 
of  money,  promissory  notes,  and  all  debts  the  amount  due  on  which  was 
fixed  and  ascertained,  or  acknowledged  in  writiiig,  prior  to  the  death  of 
the  decedent. 

The  above  claims  are  seventh  in  order  of  priority. 


SECTIOX  II. 

SALES  OF  RAILROAD  AND  BANK  STOCK. 

§383.  Sales  by  executor,  etc.,  of  bank  stock,   etc.     Whenever  anv  ad- 
ministrator or  guardian,  or  executor,  uidess  authorized  to  sell  by  the  j)ro- ac??  1877,?,  115 
visions  of  the  will  which  he  is  executiucr   shall  desiie  to  sell  railroad  or,,,, 
bank  stock  wherever  found,  and  stocks  of  other  incor[)orated  companies,  ..„_ 
he  must  first  apply  to  the  Ordinary  of  the  county  which  has  jurisdiction 
over  him,  for  leave  to  sell  such  stock,  which   shall  be   heard  and  deter- 
mined after  the  usual  citation  f)r  leave  to  sell,  is  issued,  as  ap'plieati(M)s 
for  sale  of  real  estate.     After  such  sale  is  ordered,  the  sale  of  such  rail- 
road and  bank  stock,  and  stocks  of  other  incorporated   companies,  shall 
be  conducted  in  the  same  manner  as  sales  of  real  estate  are  conducted. 
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SECTION  III. 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

§384.  (•2617.)  Forcig)}  cvccufors,  dc,  are  aufhonzcd  to  sell  land 
in  this  State.  Any  executor  or  administrator,  who  resides  in  any  otlier 
State  (A'  the  United  States,  shall  be,  and  is,  herel)y  authorized  to  sell  and 

ActsiS:^,  p.  ,6.^^^"^'^^'^'  ^^">'  I'l'^pt'i'^y  of  his  testator  or  intestate,  lying  or  being  in  this 
State,  under  th(^  same  rules,  laws  and   regulations  as  are  now   prescribed 

(2450.  for  the  sale  and  eonveyanee  of  real  estate  by  executors  and  administrators 

who  are  residents  of  this  State:  Provided^  such  foreign  executors  or  atl- 
ministrators  shall  file  and  have  recorded  in  the  Ordinary^s  ofBce,  at  the 
tim(>  of  making  his  application  for  sale,  an  authenticated  exemj)lification 
of  his  letters  testamentary,  or  of  admiin'stration  :  Provided,  further,  that 
said  execniors  and  administratoas  shall  give  notice  required  by  law  of 
resident  execjitors  and  administrators  to  creditors,  and  shall  also  file  with 
the  Ordinary,  bond  witl)  good  and  suffica'ent  security,  in  double  the  value 
of  the  projxrty  to  be  sold  to  pay,  according  to  law,  any  creditor  in  this 
State,  and   distribute  the   proceeds  of  said  sale  to  any  resident  heirs  or 


legatees. 


CHAPTER  XXXIV. 

COMMERCIAL    REGULATIONS. 


ARTICLE  L 

HOLIDAYS. 

§385.  (S783o)  Wh(d  are  holidays  in  bank  business.  The  following 
days,  viz:  the  first  day  of  January,  commonly  called  New-year's  day, 
the  twenty-second  day  of  February,  known  as  Washington's  birth-day; 
the  twenty-sixth   day  of  April,   known   as  Decoration  day;    the  fourth 

Acts  1875,  p.  91.  day  of  July,  called  Independence  day;  the  twenty-fifth  day  of  Decem- 
ber, known  as  Christmas  day;  and  any  day  ap})ointed  or  recommended 
by  the  Governor  of  the  State,  or  the  President  of  the  United  States,  or 
any  municipal  authority,  as  a  day  of  thanksgiving,  or  fasting  and  prayer, 
or  other  religious  observance,  shall,  for  all  purposes  whatsoever,  as  re- 
gards the  [)resenting  for  j;ayment  or  acceptance,  and  of  tlie  protesting 
and  giving  notic(,'  of  the  dislionor  of  bills  of  exciiange,  bank  checks  and 
promissory  notes,  made  after  February  23d,  1875,  be  treated  and  consid- 
ered as  the  first  day  of  the  week,  commonly  called  Sunday,  and  as  pub- 
lic holidays;  and  all  sucfi  bills,  checks,  and  notes,  otherwise  presentable 
for  acceptance  or  payment  on  said  days,  shall  be  deemed  to  be  pi'csenta- 
ble  for  acceptance  or  payment  on  the  secular  or  business  day  next  pre- 
ceding such  holidays. 

§386.   (^7^1^,)     Sundays  provided  for.     Whenever  the  first  day  of 

Actsi8  6  18  'I«i"uary,  the  twenty-second  day  of  February,  the  twenty -sixth  day  of 
A})ril,  the  fourth  day  of  July,  or  the  twenty-fifth  day  of  December 
shall  fall  upon  Sunday,  the  Monday  next  following  shall  be  deemed  a 
public  holiday,  and  papers  due  on  such  Sunday,  shall  be  |)ayable  on  the 
Saturday  next  pieced ing,  and  papers  which  would  otherwise  be  payable 
on  said  Monrlay,  shall  be  payable  on  the  Tuesday  next  thereafter. 
Whenever  either  of  the  above  named  days  shall  fall  on  Saturday,  the 
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papers  duo  on  the  Sunday  following  .sliall  bo  payaljlr;  on  flui  Monday 
noxl,  ,sii('0(!(Mlin<)^.  WIhmkvcm'  citlior  of  said  days  sIijiII  fiill  on  Moiid;iy, 
lli(!  pnj)crH  vvlii(;h  would  olJicrwisf*  Ix;  [)ayaf)lo  on  that  day  sliall  \)<-  J);iy- 
ablo  on  llio  'I'ucsday  next  suc^cc'cdinj^. 

§387.    Day  of  7ti(diir(ty.     The  Inst  day   of  ormcf  sliall    be  deemed  'I'^-ActMSTs  p -» 
dale  of"  niatiiiity  of  any  l)ill    of  exrjiaii^c,  (.'luM-kjOi'  pioniissf)ry  note  <'n- 
tlt!(;d  to  (lie   tluee  dnys  known  as  days  of  gi'ace,   ioj*  all  llie   pur[)0-;e.-!  of 
this  Article. 


ArriTOLB  11. 

I'ROTICS'i'. 

§388.  Protest — when  required.     It  shall  not  be  neeessary  to  protest  as 

now  required  by   law  in  oi'der  to  bind  endorsers,  except    in  the  following  ^*^^'" -^7^'  p- *^- 

cases,  to  wit  :      Jst,   when  a   paper  is  made   payable  on  its  face  at  a  bank 

or  banker's  office;   2d,  when  it  is  discounted  at  a  bank  or  bankei-'s  office  ; ' 

3d,   when  it  is  left  at  a  bank  or  banker's  office  f  )r  (M^llcction  ;  and  in  a.ll 

such  cases,  days  of  grace  shall  be  allowed. 

Note. — Is  not  the  Act  in  which  this  occurs  unconstilutional,  as  contahung  two    subject 
matters?     Query.     Constitution  of  1877,  section  547. 


CHAPTER  XXXV. 

INSURANCE. 

I389.  Non-resident  companies  to  make  deposit  with  the  Comptroller.  Every  incorporated 
company,  or  individual,  or  firm,  or  association  of  individuals,  or  joint  stock  company,  re- 
siding out  of  the  limits  of  the  State  of  Georgia,  shall,  before  receiving  a  license  from  the 
Comptroller-General  to  insure  property  in  th's  State  from  any  kind  of  loss,  deposit  with  the 
State  Treasurer,  bonds  of  this  State,  or  bonds  of  the  United  States,  which  according  to  the  ;"^'^^^  ^^^'''  "*  ^' 
acts  and  resolutions  of  the  General  Assembly,  are  valid,  and  which  amount  according  to  ^^  '  5^" 
their  face  value,  to  twenty- five  thousand  dollars,  which  bonds  shall  be  receipted  for  by  the 
State  Treasurer,  and  specially  deposited  by  him  in  the  vaults  of  the  treasury  ;  and  whenever 
such  company,  or  person,  or  persons,  or  associations,  or  joint  stock  company,  cease  to  do 
business  in  this  State,  and  have  settled  up  all  claims  aganist  them,  as  hereinafter  provided, 
said  bonds  shall  be  delivered  up  to  the  proper  party,  on  presentation  of  the  Treasurer's  re- 
ceipt. While  said  bonds  are  so  deposited,  the  owners  of  the  same  shall,  subject  to  the 
notices  hereinafter  provided  for  or  given,  be  entitled  to  collect  the  coupons  and  use  them. 
For  the  bonds  so  deposited,  the  faith  of  ihe  State  is  pledged  that  they  shall  be  returned  to 
the  parties  entitled,  or  disposed  of  as  hereinafter  provided. 

Query  :  Is  not  this  section  repealed  by  Constitution  1877,  sections  568,  569? 

^390.  When  loss  occurs — how  to  proceed.  Whenever  any  loss  insured  against  happens, 
and  the  same  is  not  settled,  and  suit  is  begun  for  the  collection  of  the  same,  the  plaintift". 
in  order  to  insure  his  recovery,  may  give  notice  to  the  State  Treasurer  of  ihe  pending  of  .^ctsiS—  p. -,0. 
said  suit,  and  of  the  amount  claimed,  after  which  time  the  State  Treasurer  shall  be  bound 
to  retain,  subject  to  the  order  of  the  Court  trying  said  suit,  a  sufiicient  amount  to  pay  the 
judgment  in  said  case  when  said  suit  is  ended,  and  when  the  amounts  ascertained  for  which 
said  party  sued  may  be  liable,  is  not  paid  in  ten  days,  then  said  plaintitf  may  file  an  appli- 
cation with  the  Judge  of  the  Superior  Court,  where  the  case  was  tried,  for  a  receiver  to 
take  charge  of  so  many  bonds  as  shall  be  necessaiy  to  satisfy  the  aforesaid  judgment. 
W^hen  said  receiver  is  appointed  by  the  Judge,  who  shall  always  requ  re  bond  and  security 
of  him  for  the  faithful  performance  of  his  duty,  said  Stnte  Treasurer,  on  his  application, 
shall  deliver  to  him  bonds,  sufficient  in  their  market  value,  if  in  his  custody,  to  satisfy  said 
judgment.  Said  receiver's  receipt  shall  be  a  complete  discharge  to  said  Treasurer  and  the 
State  of  Georgia.  Then  said  receiver  shall  apply  to  the  Judge  of  said  Superior  Court  for 
a  proper  order  of  sale,  and  in  pursuance  of  said  order,  sell  said  bonds  ;  after  deducting 
such  expenses  and  commissions  as  shall  be  allowed  by  said  Judge,  he  shall  pay  over  to  the 
plaintiff,  or  his  attorney,  a  sufficient  amount  to  satisfy  the  said  judgment,  and  if  there  re- 
mains any  residue  in  the  hands  of  such  receiver,  he  shall  pay  over  the  same  to  the  agent  of 
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the  con-.pany,  taking  his  receipt  for  the   same,  which  shall  be  filed  ami  vec(Mded  with  the 
other  papers  in  the  case. 

^391.  Conj^i</ifi^-  c/oims  on  futuL  If  there  are  conihcfino-  claims,  tlien  the  State  Treas- 
urer shall  deliver  over  to  the  receivers  in  the  order  of  their  applications,  the  aforesaid  bonds, 
Ac«si87-.p  41.  '^'^*^^  ''^  there  is  any  contest  between  creditors  which  cannot  be  settled  in  this  mode,  then  the 
p.-.rty  not  leceiving  suthcient  bonds  through  the  receiver  appointed  in  his  behalf,  may  be- 
come a  party  to  the  otlier  case,  ami  make  known  his  claim  to  the  other  receiver  by  making 
athdavii  of  the  clam  and  iilir.g  with  him,  and  then  the  receiver  shall  rept)rt  such  claim  to 
the  Judge  of  llie  Superior  Court  appointing  him,  Mdio  shall,  by  order,  provide  for  a  bill  of 
interpleader  as  in  cases  in  equity. 

§392  Com/any  .fcsin'ng  to  ^ciif/idraiv.  When  any  party  insuring,  desires  to  withdraw 
Acii.  1877,  p.  41.  from  the  State,  and  will  satisfy  the  Siate  Treasurer  that  all  suits  pending  against  such  party, 
and  o^  which  notice  has  been  given,  have  been  fully  satisfied,  or  whenever  no  notice  of 
claim  has  lieen  given,  and  when  all  rights  untler  existing  policies  have  been  satisfied  and 
relea'ied,  as  the  provisions  (>f  this  article  require,  then  said  Treasurer  shall  return  to  said 
partv  the  bonds  so  deposited. 

I3Q3.  Avioiint  of  bonds  reduced — must  be  replaced.  Whenever,  by  means  of  the  pro- 
visions of  this  Article  the  amount  of  bonds  so  deposited  is  reduced,  said  Treasurer  shall,  at 
Act?  1S77,  p.  41.  once,  notify  the  Comptroller- General,  who  shall  give  notice  to  the  party  depositing,  and 
require  more  boiuls  to  be  depo-^iled  so  as  always  to  maintain  the  original  amount;  and  if 
the  party  so  notiiied  by  the  Comptroller-General  fail  to  comply  M'ithin  thirty  days,  the 
license  to  insure  in  this  State  sliall  be  revoked,  and  said  Comptroller-General  shall,  at  the 
same  time  give  notice,  by  publication  in  a  newspaper  published  at  the  capital,  of  the  fact 
of  such  (ailure  and  revocation  of  license,  the  cost  of  which  publication  shall  be  paid  by 
the  company,  or  agent,  failing  to  comply  with  the  provisions  of  this  Article. 

^.394.    TerifK*  of  withdra7uaL     Where   any   company,  having  made  the  de]:)Osit  required 
by  this  Ariicle,  has  exi^Ming  policies  on  property  of  citizens  of  this  State,  on  which  no  losses 
.   f.  .o__  have  rxcrued,  and   which  conijmny  M'ishes  to  withdraw   its  deposits,  before  being  allowed 

'"  '  "  so  to  do,  said  company  shall  take  up  and  satisfy  said  policies,  and  give  notice  of  its  inten- 
tion to  withdraw  from  the  State,  and  of  the  fact  that  it  has  satisfied  all  losses,  and  the  claims 
of  policy  holders  above  designated,  which  notice  shall  be  published  once  a  week  for  two 
months,  in  a  newspaper  to  be  designated  by  the  Treasurer  of  the  State,  and  at  the  expense 
of  said  company  ;  and  it  is  hereby  provided,  that  any  claims  of  the  citizens  of  this  wState 
mu?t,  whether  for  losses,  or  on  existing  policies,  where  no  losses  have  occured,  be  fully 
settled  before  said  deposits  shall  be  withdrawn. 

^394(7.  Fees  of  the  Comptroller  to  be  paid  into  the  treasury.  All  the  fees  and  compensa- 
tion allowed  by  lavv  to  the  Comptroller-General  for  the  performance  of  th^  duties  required 
Acts  1877.  p.  42.  by  law  in  relation  to  insurance  companies  and  agents,  shall  be  collected  by  him  and  paid 
into  the  tj-easury  of  the  State;  of  all  which  fees  and  charges  and  compensation,  said  Comp- 
troller-General shall  keep  a  true  record,  and  report  of  the  same,  annually,  in  his  "  report " 
on  the  finances  of  the  State. 

The  remainder  of  this  Act  is  repealed  by  Constitution  1877,  section  606. 


CHAPTER   XXXVI. 

LIMITATION    OF   ACTIONS. 

§395.  ^S'uife  io  recover  trust  property  sold  without  proper  authority — 
j^j.j^^8yg  p  j^j  ir/im  6ro?^.^//^.  All  suits  or  })ro(;eedings,  in  any  ol"  the  Courts  of  this 
State,  by  or  in  behalf  of  any  cedui  que  trust,  for  the  recovery  of  any 
realty  heretofore  sold  as  the  j)ro|)erty  of  snoh  cest^d  que  trust,  by  order 
of  any  Jndge  of  the  Snperior  Conrt  of  (his  Slate,  as  Chancellor  in  cases 
where  I  he  said  cestui  que  trust  was  not  represented  before  said  Clianeellor, 
upon  the  hearing  of  the ap[)lica!ion  for  leaveto  sell,  by  gnardian  ad  litem, 
or  next  friend,  slnill,  if  such  cestui  que  trust  be  now  sui  juris,  (hv)  eotn- 
nienccMl  within  three  years  from  the  29th  day  of  February,  1876,  and  in 
case  said  cestui  que  trust  is  now  under  disability  to  sue,  then  such  ssiit  or 
proceeding  shall  be  commenced  within  three  years  from  the  reihoval  of 
such  disability. 

§.390.  Motions  to  set  aside  judgments  and  decrees,  made  v)hen.  All 
Acts  1876, p.  loo.  proceedings  of  every  kind  in  any  CV)urt  of  this  Slate,  to  set  aside  jinlg- 
i3588.  ments  or  (lecrees  of  the   Courts,  must  be   made  within  three  years  from 

the  rendering  of  said  judgments  or  decrees. 
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ciiAPTMii  XXX vrr. 

EXTRAORDINARY   R  I-IM  INDIES, 

AR'VICIjK   I. 

QUO     W  A  R  R  A  N  J'  O . 

§397.  Shall  not  lie  (cgainst  Governor.     Notljiiii^  in  tlio  Act  of  1871-72, 
found    ill  .sections  3205,    3207   Hn<l  3208   of    the   Code,   sliall    over    '^e^^^^^^p  ,  ^^ 
applied  to  try  the  question,  ''Who  is  the  hiwFul  Governor  oftliis  State?" 
So  much  of  said  A(;t  as  applies  to  all  other  civil   officers  of  this  State  is" 
iiereby  ratified  and  made  valid. 


ARTICLE  TL 

MANDAMUS,    ETC. 

§398.  (^^IG.)  The  provisions  conlained  in  the  five  ])receding  sec- 
tions, (sections  3211,  3212,3213,  3214,  3215,  relative  to  the  carry  in  i^  ' 
U[)  of  injunction  cases  to  the  Supreme  Court,  and  providing  for  a  sum-" 
niary  hearing  thereon,)  shall  a[)ply  to  applications  for  the  appointment  of 
receivers,  an<l  the  granting  and  refusing  applications  for  mandamus  ab- 
solute, or  other  extraordinary  remedy  in  equity,  and  must  be  observed 
to  the  extent  applicable. 

This  amendment  did  not  change  the  law  requiring  a  return  of  the  mandamus  in  term  time :  Hammond  Z'S. 
Poole  &  Pitman,  March  13,  1877.  Defendant  has  till  thirty  days  after  Court  to  answer:  City  of  Brunswick 
vs.  T>nnn  et  al.,  September  25,  1877. 


CHAPTER  XXXYIII. 

ATTACHMENTS. 

§399.  (11^1^7,')  Additional  ground  for  attachment — mahing  fraudulent 
liens.  Whenever  any  person  shall  make  a  fraudulent  lien  on  his  prop- 
erty, he  shall  be  subject  to  the  provisions  of  the  laws  now  in  force,  i-ela- *^'^^" '^"^-  ^  ^ 
live  to  fraudulent  debtors,  and  in  all  cases  where  an  attachment  is  sought 
against  the  fraudulent  debtor,  the  officer  issuing  the  same  shall  require 
bond  and  security  of  the  applicant  for  attaclnnent,  as  in  other  cases  of 
attachment. 


CHAPTER  XXXIX, 

GARNISEIMENTS. 


§400.  Wages  of  journeymen,  mechanics  and  day  laborers  e.Tempt.  All 
journeymen,  mechanics  and  day  laborers  shall  be  exempt  from  the  pro- 
cess and  liabilities  of  garnishment  on  their  daily,  weekly,  or  nunuhly -'^'''''^^'^■'' 
wages,  whether  in  the  hands  of  their  (employers  or  others  :  Provided,  this 
section  shall  in  nowise  affect  or  operate  upon  contracts  made  prior  to 
February  7th,  1876. 
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CHAPTER  XL. 

SUBrCENA    DUCES    TECUM. 

§4<H.  (JI511.)  How  obtained  and  served.  Wlion  any  deed,  bon<l,  note, 
book,  wrilinir^  or  other  doomnent  which  it  may  be  necessary  to  use  as 
testimony  in  any  cause  [)ending  in  any  of  the  Courts  of  this  State,  may 
Acts  1877.  p.  ;i.  be  in  the  possession  of  any  person  resident  in  any  county  in  this  Slate, 
and  who  is  not  a  party  to  said  cause,  the  Clerk  of  the  Court,  or  Justice 
of  tl»e  Peace,  (as  the  case  may  be,)  in  wlut^h  said  cause  is  pending,  shall, 
ujM)n  application  of  the  j>arty  or  his  attorney,  desirous  of  using  such 
testimony,  issue  a  subposna  duces  tecum^  directed  to  the  person  having 
such  <h^ed,  bond,  note,  book,  writing,  or  other  document  in  his  j)ossession, 
requiring  him  to  be  and  appear  at  the  next'  term  of  said  Court,  and  to 
bring  with  him  into  said  Court,  the  ])aper  desired  to  be  used  as  testi- 
mony, which  said  subpoina  shall  be  served  upon  such  sucli  person,  if  a 
resident  of  the  county  where  such  case  is  pending,  ten  days,  and  if  not 
a  resident  of  such  county,  twenty  days,  before  the  Court  to  which  it  is 
made  ret urjuible,  by  a  Sheriff,  Constable,  or  some  private  person ;  and 
the  official  return  of  the  Sheriff  or  Constable,  or  the  affidavit  of  such 
private  person,  shall  be  sufficient  evidence  that  the  same  was  duly  served. 

It  is  much  to  be  regretted  that  the  amendment  to  this  section  reducing  the  time  of  service 
from  thirty  to  ten  days  before  Court,  had  not  gone  a  step  further.  In  those  counties  where 
the  Court  holds  neariy  half  the  year,  much  inconvenience  often  results  from  the  fact  that 
the  information  sought  is  only  heard  of  after  the  Court  opens.  The  same  rules  as  to  ser- 
vice ought  to  apply  here  as  in  cases  of  ordinary  subpccna. 


CHAPTER  XLI. 

SALE  OF  LAND  HELD  UxNDER  BOND  FOR  TITLES. 

§402.  (3586.)  Sale  of  land  when  purchase  money  is  partially  paid. 
When  a  pi^rson  holds  ju'operty  under  a  bond  for  titles,  and  the  purchase 
money  has  been  partially  paid,  the  same  may  be  levied  on  under  judg- 
ments against  such  person,  and  the  entire  interest  stipulated  in  the  bond 

Act)MS75,p.  22.  shall  be  sold.  The  proceeds  of  the  sale  shall  be  appropriated,  first  to  tiie 
j)ayment  of  the  balance  of  the  })urchase  money,  and  the  remainder  to  the 
judgment  liens  according  to  date.  In  all  such  cases,  notice  of  the  levy 
sli'ill  be  given  by  the  levying  officer  to  the  holder  of  the  bond  for  titles, 
and  also  to  the  maker  of  the  bond,  and  in  case  of  death,  to  his  legal 
representatives. 

§403.  Obligee  paying  money  after  deed,  filed  with  CVer/c.  When  the 
deed  has  been,  or  shall  be  filed  in  the  Clerk's  office  of  the  Superior  Court, 
as  provided  in  section  3654  of  the  Code,  and    the  obligee  in  said  bond. 

Amending  b'^^  cxccutor,  admi u isti'ator,  or  heirs,  before  the  sale  under  such  levy,  has 

paid  or  shall  pay  to  the  said  obligor,  his  executors  or  administrators,  the 
amount  due  on  such  judgment  for  the  purchase  money  of  said  land, 
said  |)ayment  shall  vest  the  title  in  said  land  in  the  said  obligee,  his 
executors,  administrators,  or  heirs,  as  the  case  may  be,  and  the  Clerk  of 
said  Superior  Court  shall  thereupon  deliver  said  deed  to  said  obligor; 
or  if  he  be  dead,  then  to  his  executor  or  administrator;  or  if  there  be 
no  such  executor  or  administrator,  then  to  his  heirs. 


^3654. 
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Acts  iSy'S,  p  </). 


CUAVTVAi   XLir. 

LEOAL  ADVERTISEMENTS. 

§404.  Citations  and  notices y  etc. — Jiov)  Ion//  to  he  puhlished.  In  jill 
cases  where  tln^  hiw  of  force,  on  Ffihiuary  23,  1876,  required  citations, 
notices,  etc.,  by  Ordinaries,  Clerks,  Sheriffs,  Administrators,  Exe-cntors, 
Gnardinns,  or  others,  to  be  j)ul)nshed  in  a  newspaper  for  thirty  days,  it 
shall  be  siilHcIent  to  publish  the  same  once  a  week  for  four  weeks  ;  and 
where  the  same  were  required  to  be  published  for  sixty  days,  it  shall  be 
sufficient  to  publish  the  same  once  a  w(!ek  for  eight  weeks  previous  to 
the  term  or  day  when  the  order  is  to  be  granted  or  the  sale  is  to  take 
place. 

CHAPTER  XLIII. 

PUBLIC  SALES  ETC. 

§404a.  Sales  to  continue  from  day  to  day.     It  shall  and  may  be   law-         ^^_^_^ 
fnl  for  any  Sliei'iff,  Coroner,  Constable,  Tax  Collector,  Guardian,  Trus- p  242. 
tee,  or  any  other  officer  of  this  State,  when   selling   property  at  public  152555. 
sale,  by  virtue  of  any  law  of  this  State,  to  continue  such  sale  from  day  to 
day,  until  such  sale  may  be  completed. 

§4046.  Notice  of  continuance  must  be   qlven.     When  any  Trustee,  or  ,       . 

11^  11.  .  .IP  ,  •  .  Acts  1851-2, 

other  ofricer,  shall  desire  to  contiiuie  his  sale  from  day  to  day,  by  virtue  p.  242. 
of  the  foregoing  provisions,  it  shall  be  his  duty  to  give  notice  of  such  J;2555. 
intended  continuance  in  the  advertisement  of  such  sale. 

The  above  Sections  are  believed  to  be  still  of  force,  though  not  embodied  in  the 
Code. 

§405.  Liability  of  purchaser  at  judicial  sale.     Any   individual  who 
may  l)ecome  the   purchaser  of  any  real   or  personal   estate   at  any  sale    '^^^  ^'' 
which  shall   be   made  at  public  outcry  l)y  any  executor,  administrator,  ^- p  513- 
guardian,  or  sheriff,  and  shall  fail  or  refuse  to  comply  with  the  terms  of  Eniar^ng 
such  sale  when  required  so  to  do,  shall  be  liable  for  tlie  amount  of  such  §3655. 
purch.ase  money,  and  it  shall  be  at  the  option  of  such   executor,  admin- 
istrator, guardian,  or  sheriff,  either  to   proceed    against   such    purchaser 
for  the  full  amount  of  the  purchase   money,  or   to   re-sell   such   real  or 
personal  estate,  and  then  to   proceed  against  the  first   purchaser,  for  the 
deficiency  arising  from  such  re-sale. 

Portion  of  this  Act  referring  to  executors,  etc.,  left  out  of  Code  by  mistake,  or  other- 
wise. See  53  Ga.,  87.  The  principle  announced  in  this  decision  seems  not  always  to  have 
been  followed.     See  55  Ga.,  143,  etc. 


CHAPTER  XLIV. 

CLAIMS. 

§406.  (IS'tS'5.)   Claims  must  be  on  oath.     When  any  Sheriff  or  otlier 
officer,  shall  levy  an  execution  or  other  process,  on   pi-operty  claimed  by  j^^^^^  j^,.  .^,_ 
a  third  person  not  a  party  to  such  execution  or  other  process,  such  per- 
son, his  agent  or  attorney,  shall  make  oath  to  such  property. 


84  CHAPTER  XLY.— Interuogatortes. 


CHAPTER  XLV. 

INTERROGATORIES. 

§407.  (JI879.)  Mode  of  obtaining  commissions.  Tlie  pai'ty  seekiii 
to  exaniiiu'  a  witmv^s  hy  coiniiiissioii,  must  prepare  written  inlerroo-ato- 
ries,  sutlioieiitly  explicit  to  iiifonii  the  otluM*  party  of  the  nature  of  the 
testimony  sought  and  expected,  and  yet  not  liable  to  the  objection  of 
beinij:  loading  (|uestions,  which  must  also  state  the  residence  of  the  witness, 
anil  must  serve  a  copy  of  such  interrou^atories  on  the  o[)p()site  party,  or 
his  attorney,  with  a  notice  of  the  time  of  filini>\  The  orijj^inul  interro- 
gatories  shall  then  bo  filed  in  officiMind  there  remain  for  ten  days,  <luring 
which  time  cross-interrogatories  may  be  filed.  At  the  expiration  often 
d:ivs  a  commission  shall  issue  by  the  Clerk,  (or  i)residing  Judge,  if  no 
Clerk,)  tor  the  examination  of  such  witness  upon  the  interrogatories. 


Acts  1875.  p.  jj; 


CHAPTER  XLVI. 

JURIES  AND  JURY  DUTY. 


SECTION  I. 

/  GRAND    JURORS. 

Acts  1874, p.  20.  §408.  Number  draivn.  Not  less  than  eighteen,  nor  more  than  thirty 
Amending  Giaud  Jurors  sliall  be  drawn  for  each  term,  under  the  provisions  of  sec- 
^^®^^-  tion  3914  of  the  Code. 


ARTICLE  II. 

PETIT    JURORS. 

§409.  Itesidents   of  cities   may  be  jurors  in  corporation  cases.     The 

Acu  1874  p  4'  ^^ct  of  a  person   being  a  citizen    or  resident  of  a  municipal  corporation, 

shall  not  render  him  incompetent  to  serve  as  a  juror  in  cases  in   which 
Acts  1875,  p.  96.        ,  •  •      1  r       •  4-  -4-/1 

such  municipal  corporation  is  a  party  or  interested. 

§410.  Ho'U)  juries  shall  be  obtained  in  forcible  entry  and  detainer.  It 
shall  be  the  <luty  of  the  several  Justices  of  the  Peace  of  this  State  to 
provide  a  jury  box,  in  which  the  names  of  all  persons  in  their  respective 
•ii  7  ,  p-9  (jjj.|^(.i(^f3  liable  to  serve  on  juries  shall  be  placed,  and  in  the  trial  of  all 
cases  of  forcible  entry  and  detainer,  or  forcible  detainer,  it  shall  be  the 
duty  of  said  Justices  to  draw  from  said  box  the  jury  that  is  now  provided 
by  law  for  the  trial  of  such  cases. 

§411.  IIoii)  jury  obtained  in  certain  cases  oj  nuisance.  In  all  cases  of 
nuisance,  when  the  jiuisance  comj)lained  of  is  a  grist  or  saw  mill,  or 
other  water  machinery  of  valuable  consideration,  and  application  has 
Acts  T875,  p  24  hoon  made  to  have  said  nuisance  abated,  as  is  provided  in  section  4097 
of  the  Code,  it  shall  be  the  duty  of  the  Ordinary  of  the  county  to  take 
from  the  jury  list  of  ^\\(i  in  the  Clerk's  offi(;e  of  the  HupeiMor  Court  of 
said  county,  one  hundred  names,  to  be  written  on  se[)arate  [)ieces  of 
paj)er,  and  placed  by  him  in  a  box;  and  from  said  box  he  shall  draw 
twelve  jurors,  and   make  out  a  list  of  tlie  jurors  so  drawn,  and  deliver 
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a  copy  tliertiof  to  the  Slioriff,  or  Iiis  (hipwly,  wlio  slmll  suinmou  naid 
jurors  at  least  two  days  Ixjfoix;  I  Ik;  tinio  set  i'nv  tli(5  lieariiig  of  said  ease, 
ill  the  saoH!  nianiior  that  jurors  ai'(;  now  suiiiirioued  in  the*  Superior 
Court.  Said  jurors  so  summoned  shall  alt(!nd  at  tlio  Court-hou-e  of  said 
county  at  the  time  sp('(;i(i(Ml  in  said  summons;  and  if  any  of  said  jurors 
should  he  dis(|ualin(Ml  from  serving,  for  any  legal  c;ause,  it  shall  h<;  the 
duty  of  the  SiKM-ilf,  or  his  deputy,  nucha*  dir(H;tion  of  said  ()v<\'\i\:wy,  to 
buminons  a  sulliciicMit  number  of  tales  jurors  to  complete  the  jiiiy  i'or  the 
trial  of  said  nuisance, 

§412.   Pay  of  juror fi.     The  jurors  serving  under  the  preceding  section 
shall  be  entitled    to  the  same  per  dleui  allow(Hl  jurors   in    tin;  Suj)erior '  ' ' ''^'" 
Court  of  the  county  where  such  trial  is  had. 

.    §413.  Section  enacted.     Section  4097  of  the  Code  of  1873  is  hereby  Acts  1874  p  21. 
declaied  to  be  of  lull  force  and  effect,  as  therein  written. 


ARTICLE  III. 
« 

EXEMPTIONS. 

§414.   Clerks  in  State  Departments.     All  clerk?  connected   with   the  ^^j^  jg^.  p  ^5 
several  State  departments  at  the  Capital,  shall  be  exempt  from  jury  duty.  ^654. 

§416.   Persons  over  sixty  years  of  age.     All  persons  in  this  State,  over 
the  age  of  sixty  years,  shall  be  exempt  from  service  as  jurors;  provided, '^'^^''^''^'  p^'- 
this  section  shall  not  disqualify  such  persons  from  serving  as  jurors  when 
they  are  willing  to  serve. 

§416.  Millers  exempt.     All  millers  actually  engaged  in  running  any 
merchant  or  corn  mill  which  grinds  for  the  i)ublic,  shall  be  exempt  from  ^^'^ '^^5,  p  93- 
jury  duty;  provided,  that  no  person  shall  be  entitled  to  the  benefits  of 
this  section  who  is  not  regularly  employed  as  miller  in   a  mill   which 
grinds  for  toll. 

§417.   Telegraph  operators   exempt.     All  telegraph  operators  actually  ^^^^  j5„       ^ 
employed  in'  sending  and  receiving  telegraph  disj)atches,  shall  be  relieved, 
so  long  as  they  continue  so  engaged,  from   all  liability  to  jury  duty  in 
this  State. 

§418.  Engineers,  conductor's  and  station  agents  exempt.     All  locomo-  ^^^^  ^^  ^ 

tive  engineers,  and  railroad  conductors   and  station   agents,  actually  em-ActsiSyD,  p.  16. 
})loyed  in  the  service  of  any  railroad  company  in  this  State,  shall  be  ex- 
empt from  jury  duty  ;  provided,  they  shall  not  be  disqualified  from  be- 
ing jurors  by  the  section. 

§419.  Evidence  of  employment.     The  certificate  of  the  Superintendent  Acts  1S75,  p.  93. 
of  the  railroad  in  whose  employment  the  engineer  may  be,  that  he  is  ac- 
tually on  duty  in  the  service  of  said  road,  shall  be  sufficient  evidence  of 
such  employment. 

As  to  all  these  exemptions  see  Constitution  1877,  ^654,  and  compare  43  Ga.   209. 


CHAPTER  XLYII. 

ESTABLISHMENT  OF  LOST  PAPERS. 


§420.  Summari/  establishment — hoiv  made.     The  ow^ier,  or  ajr^nt    of, 

,  1  -,  ,  -,  .  .^  Acts  l^7C,  p.  lor. 

said  owner,  or  legal  representative  of  the  owner  of  any  bond,  bill,  note,  . 
draft,  check  or  other  evidence  of  indebtedness  which  has  been  lost  or  de-' 
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Ptrovotl,  innv  establish  a  copy  of  the  saniein  the  fblh")wi  ng  sum  niary  man- 
ner :  Said  owner,  agent  ov  representative  shall  lile  a  petition  with  the 
Onlinarv  oi'  the  county  of  tlie  residence  of  the  alleo-ed  debtor  or  maker, 
if  he  is  a  resident  of  tliis  State,  (said  Oriiinary  being  hereby  created  judi- 
cial t)!licer  for  the  })nr[)ose  herein,)  which  ])etition  must  be  sworn  to  by 
the  party  ap})iying,  and  shall  contain  as  full  and  accurate  description  as 
possible  of  said  lost  pa[)er,  and  of  the  loss  and  mode  of  loss,  and  of  the 
inability  to  iind  the  same,  and  wherefore,  and  a  prayer  for  the  establish- 
ment of  a  co})y,  setting  f)rth  the  copy  desired  to  be  established.  There- 
upon said  C)rilinary  shall  issue  a  citation  or  notice  to  said  alleged  debtor 
ov  maker,  requiring  him  to  ap[)ear  at  a  day  not  more  than  ten  days  dis- 
tant, and  show  cause,  if  any  he  lias  and  can  show,  why  said  copy  siiould 
not  be  established  in  lieu  of  the  lost  original.  This  citation  or  notice 
must  be  personally  served  by  an  officer,  either  Sheriff*  or  Bailiff,  or  per- 
son specially  appointed  by  said  Ordinary  for  the  purpose,  at  least  five 
days  before  the  time  of  hearing.  If  no  successful  defense  is  made  at  the 
time  and  place  appointed,  the  Ordinary  shall  proceed  to  establish,  by  an  , 
order  entered  on  the  petition,  the  copy  so  prayed  to  be  established,  which 
shall  have  all  the  effect  of  said  original.  Said  [)etition,  notice  and  order 
shall  be  entered  in  a  book  of  record  specially  prepared  for  the  purpose. 
If  the  debtor  or  maker  so  serve<l  shall  file  a  defense  under  oath  to  the 
effect  that  such  original  never  existed  as  claime<l,  then  said  Ordinary 
shall  decide,  after  giving  the  parties  time  f  )r  preparation  and  hearing,  said 
tiine  not  to  exceed  twenty  days,  upon  the  case  so  made,  and-  if  in  favor 
of  the  applicant,  and  no  aj)peal  is  entered  as  hereinafter  provided,  said 
decree  shall  be  entered  on  the  petition,  and  then  the  copy  so  established 
shall  have  the  same  effect  as  an  original.  If  the  Ordinary's  decision  is 
in  favor  of  the  alleged  debtor  or  maker,  then  the  Ordinary  slnUl  also  en- 
ter his  decision  on  said  petition.  In  all  cases  all  the  proceedings  shall 
be  recorded  as  above  provided.  If  either  party  to  the  aforesaid  proceed- 
ings shall  be  dissatisfied,  and  claitn  an  appeal,  the  Ordinary  shall  grant 
the  same  upon  the  applicant's  giving  the  usual  bond,  and  security  for 
costs,  as  in  cases  of  appeal  from  the  Court  of  Ordinary,  to  the  Superior 
Court.  Said  appeal  shall  be  tried  in  the  Superior  Court  and  returned  to 
the  next  term  after  such  decision,  with  all  the  pleadings  and  proceed- 
ings had  before  the  Ordinary.  In  the  Superior  Court,  s;iid  case  shall  be 
tried  and  determined  as  provided  in  section  3982,  and  the  following  sec- 
tions of  the  Code. 

§421.  In  cases  of  non-residents.  When  the  person  alleged  to  be  a 
debtor  or  maker  of  the  lost  or  destroyed  paper  set  forth  in  the  preceding 
section,  shall  not  reside  in  this  State,  then  such  alleged   debtor  or  maker 

Acts  1876, p. I02.  pjrjy  j^a  rnade  a  party  to  the  proceedings  above  mentioned,, by  publication 
in  a  gazette  to  be  designated  by  said  Ordinary,  once  a  week  f)rsix  weeks, 
and  when  so  made  a  party,  (which  shall  be  according  to  the  form  in 
cases  in  cliancery),  then  all  the  provisions  of  this  (/hapter shall  a[)ply  in 
this  case,  and  all  the  provisions  thereof  shall  a[)ply  throughout,  excupt 
as  herein  excepted. 

Aci5 1876  p  102  §I'^2-  Compensation  of  Ordinary.  Thecompensation  of  the  Ordinary 
for  all  services  in  such  cases,  shall  be  the  sura  of  five  dollars. 

§423.  Sections  repealed.     Suctions  3993,  3994,  and  3995  of  the  Code, 

Acts  1876,  p.  102.  are  hereby  repealed,  but  none  other  sections  relating  to  the  establishment 
of  lost  pa{)ers;  and  the  [)rovisions  of  section  3992  of  the  Code  shall 
apply  to  the  foregoing  sections,  and  be  taken  as  a  part  of  the  same. 
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CHAPTER  XLVIII. 

ARIUTRATION  AND  AWAKDS. 

§424.  AvHirdfi  to  be  entered  on  minutes.  WI)(;nov(a^  a  case  of  any  kirn), 
]KMi(lin(j^  ill  any  Coiii't  in  I  his  Slate,  sl'all  ho  roforrcd  fo  }irhit  ration,  tho 
award  made  npon  IIk;  satnc  shall  be;  cntcrcMl  on  th(j  iniinitesof*  liic  •**^"|''*"  A'u  i^7'>  p  38 
j'ior  Court  wliero  said  suit  is  pending;  and  in  all  cases  where  a  nnittciof' 
disj)nte,  not  involved  in  litij^ation,  is  referred  to  ai-bitration  under  s(;<;lioii 
4225  of  the  Code,  the  award  npon  the;  same  shall  he  entered  on  the  min- 
utes of  the  Superior  Court  of  the  counties  whei-(^  th(;  parties  resid"  a^^ainst 
whom  the  award  is  rendered,  if  residents  of  the  State,  and  if  not  such 
resident,  in  the  counties  where  the  award  was  made. 


CHAPTER  XLIX. 

CRIMINAL  LAW. 


.     ARTICLE  I. 

CRIMES  AGAINST  THE  PERSONS  OF  INDIVIDUALS. 

§425.  Foeticide — hoiv  punished.  The  willful  killing  of  an  unborn 
child  so  far  develo{)ed  as  to  be  ordinarily  called  ^'  quick,"  by  any  inj"iy 
to  the  mother  of  such  child,  which  would  be  murder  if  it  resulted  in  the  0151876, p.  113. 
death  of  such  mother,  shall  be  guilty  of  a  felony,  and  punishable  by 
death  or  imprisonment  for  life,  as  the  jury  trying  the  case  may  recom- 
mend. 

The  awkward  reading  is  in  the  original  Act. 

§42H.  Use  of  medicine — assmilt  loith  intent  to  murder.  Every  person 
who  shall  administer  to  any  woman  })regnant  with  a  child,  any  medicine, 
drug  or  substance  whatever,  or  shall  use  or  employ  any  instrument  or^^^^^^^^g^^  ^^^ 
other  means  with  intent  thereby  to  destroy  such  child,  unless  the  same 
shall  have  been  necessary  to  preserve  the  life  of  such  mother,  or  shall 
have  been  advised  by  two  physicians  to  be  necessary  for  such  pnr[)0se, 
shall,  in  case  of  the  death  of  such  child  or  mother  l)e  thereby  produced, 
be  declared  guilty  of  an  assault  with  intent  to  mur<ler. 

§427.  Abortion — punishment  of.  Any  person  who  shall  wilfully  ad- 
minister to  any  pregnant  woman  any  medicine,  drug  or  substance,  or 
anything  whatever,  or  shall  employ  any  instrurjient  or  means  whatever  "^^^^"^'^■^'  "-^ 
with  intent  thereby  to  procure  the  miscarriage  or  abortion  of  any  such 
woman,  unless  the  same  shall  have  been  necessary  to  preserve  the  life  of 
sueh  woman,  or  shall  have  been  advised  b}^  two  physicians  to  be  neces- 
sary for  that  purpose,  shall,  upon  conviction,  be  punished  as  prescribed 
in  section  4310  of  the  Code. 

§428.   Cri mined  negligence — defined  and  punished.     If  any  person  em- 
ployed in  any  capacity  whatever  by  any  I'ailroad  company,   <loing  busi- ActsiSTo.p,  m. 
ness  in  tin's  State,  shall,  in  the  course  of  sueh   employment,  l)e  o-ujlty  of 
negligence,  either  by  omission   of  duty,  or  by  any  act  of  commission,  in 
relation  to  the  matters  entrusted  to  him,  or  about  which  he  is  employed, 
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from  whii'li  nOi;Hi);eiice  serious  injiirv;  but  not  death,  occurs  or  liap[)ens 
to  any  hinnan  being,  such  as  breaking  or  (bsh>cating  or  straining  the 
bones  or  joints  of  the  bt>i.ly,  wounding  the  internal  parts  of  tlie  body, 
fracturing  the  skull,  \younding  the  organs  of  sight,  hearing  or  S})eech, 
so  as  to  ini[):iir  their  use,  such  })crson  shall  be  guilty  of  the  offense  of 
criniinnl  Ui-gligence,  ami  upon  the  convit^lion  thereof,  upon  intbctmcnt 
or  presentment,  shall  be  })unishcd  by  imprisonment  in  the  common  jail 
not  less  than  three  nor  more  than  twelve  nionths,  or  by  work  on  the 
chain-gang  not  less  than  two  nor  more  than  six  months,  or  by  coniiue- 
ment  in  the  penitentiary  not  less  than  one  nor  more  than  two  years,  in 
the  disci'ction  of  the  Court.  The  examples  of  sqrious  injury  given  in 
this  section  are  not  intended  to  restrain  or  confine  the  meaning  of  the 
words  *'  serious  injury,"  l)ut  simply  as  illustrations  of  the  same. 

§429.  (-43158.)  Live'if/Iinr/  children — puniHlunent.  1^ any  person  shall 
forcibly,  maliciously  or  fraudulently  lead,  take,  or  carry  away,  or  decoy, 
.  as  1876,  p.  39- Qj.  entice  away  any  child  under  tiie  age  of  twelve  years,  from  its  parent 
or  guardian,  or  against  ids,  her,  or  their  will  or  wills  and  with(nit  his, 
her,  or  their  consent  or  consents,  such  person  so  oifiMiding  shall  bo  in- 
dicted for  kidnapping,  and  on  conviction,  shall  be  punished  by  im[)rison- 
ment  and  labor  in  the  penitentiary  for  any  time  not  less  than  four  nor 
more  than  seven  years. 

§130.    Using  obscene  and  opprobrious  language.     No  Court   in   this 
Acts  1875,  p.  25.  State  shall  have  jurisdiction  to  inquire  into  the  otfenses  set  forth  in  sec- 
Proviso  to         (j^),^  4372  of  the  Code,  except  upon   presentment  made,  or  indictment 
found,  by  the  grand  jury  of  the  county  in  Avhich   the  offenses  have  been 
committed. 

The  amendment  struck  out  "the  Superior  Court." 

\ 


«:43?2. 


Acts  1876,  p.  39 


ARTICLE  II.      . 
CRIMES  AGAINST  THE  HABITATIONS  OF  INDIVIDUALS. 

§431.  (4^ST6.)  Punishment  of  arson.  The  willful  and  malicious 
buining,  or  setting  fire  to,  or  attempting  to  burn,  a  house  in  a  city,  town 
or  village,  whether  the  house  be  the  proj)ei'ty  of  the  })erpetrator  or  of 
another,  shall  be  punished  with  death;  but  the  punishment  may  be 
commutfid  in  conformity  with  the  provisions  of  section  4323  of  the 
Code. 

§432.  Earning  unoccupied  dwelling — hoio  punished.  The  willful  and 
inali'ious  burning  of  an  inioccupied  dwelling  house  of  another,  on  a 
fai-m  or  plantation,  or  elsewhei'e,  (not  in  a  city),  shall  be  punished  by 
imprisonment  and  labor  in  tiie  [)enitentiary  for  a  term  not  less  than  five 
nor  h)nger  than  twenty  years. 

Amending  Action  4377  of  the  Code. 

§433.  Burning  gin  houses — reroard  $500.  It  shall  be  the  duty  of  his 
l^^g '^^^'''' '""^  Exr;(;llency  the  Governor  of  this  State,  whenever  he  shall  receive  relia- 
ble infoi'mation  that  any  gin  liouse  lias  been  burned,  or  set  on  fire,  in 
violation  of  the  laws  of  this  State,  to  issue  his  proclamation  oifering  a 
rcwanl  of  not  less  than  five  hnndi'ed  dollars,  each,  for  tlie  a])preliension 
of  the  incendiary,  or  incendiaries,  with  proof  sufficient  to  convict. 


A'.t-,  1S74.  p    il 
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AR'I'ICLIO   III. 
CRIMES  REI^ATIVK  TO  RKOPERTY. 

§434.  (4401.)  ][<)(j  d('(din(/.     Tlio  j)iiniHlirn(M)t  of  lio^  stealing  •'^^iJill  Acui'475,  p.  26. 
be  imprisoiiDKMit  in  ihc  penitentiary  for  not  less  than  two  nor  longer  tlian  , 
ibnr  yeai's,  uiiIchs  tlu;  jnry  Irvino-  the  ejise  shall  r(;eorntiH-n(i  tlu?  [)riHoner 
to  tncrcy;  in  that  event  he  shall  he  pnnished  as  i)reseribe(l  in  section  4'JIO 
of  tiie  Code. 

§435.  (4414.)  Larceny  fi'om  the  house — penalty.  Any  person  who, 
by  d;iy  or  nijj^ht,  shall,  in  any  dwellinj^  hons(?,  ston;,  shop,  warfihojisf?,  or 
any  other  l)nil(lin^,  [)rivately  steal  any  goods,  money,  chattijls,  wares  or 
merchandise,  or  any  other  article  or  thing,  under  the  value  of  fifty  d(d- 
lars,  shall  be  punished  as  prescribed  in  section  4310  of  the  Code;  and ^*^*'' '^77,  p  22. 
any  person  who,  by  day  or  night,  shall,  in  any  dwelling  house,  store, 
shop,  warehouse,  or  any  other  house  or  building,  privately  steal  any 
goods,  money,  ciuittels,  wares  or  merchandise,  or  any  other  article  or 
thing,  of  the  value  of  fifty  dollars,  or  more,  shall  be  [)unished  by  impris- 
onment and  labor  in  the  penitentiary  for  any  time  not  less  than  one,  nor 
longer  than  ten  years. 

§436.  (44^7.)  Intruding  on  railroad  tracks.     Any  person  intruding 
unlawfully  upon  the  constructed   track  of  any  railroad  company  of  this^^^^g         ^^ 
State,  or   the  State  Railroad,  contrary   to   the  will   of  the  coni|)any  or 
superinten.dent,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  j)unished  as  presci  ibed  in  section  4310  of  the  Code. 

§437.  (4441.)  Hunting  on  enclosures — misdemeanor.  It  shall  not 
be  lawful  for  any  person  to  hunt  with  dogs,  firearms,  or  other  im])le- 
ments,  in  or  through  any  enclosed  lands,  fields,  walks,  or  })astures,  after 
being  forbiddeh  so  to  do,  or  ordered  to  desist  therefrom,  by  the  owner- 
thereof,  or  the  [)erson  having  the  same  in  charge,  or  his  or  their  agent  ;-^'^'^  ^^74,  p  21. 
and  for  every  violation  of  the  provisions  of  this  section,  the  person  so 
offending  shall  be  deemed  and  held  guilty  of  a  misdemeanor,  and  sub- 
ject to  indictment  in  any  Court  having  jurisdiction  thereof,  and  upon 
conviction,  shall  be  fined  or  imprisoned,  or  both,  at  the  discretion  of  the 
Court;  the  fine  not  to  exceed  fifty  dollars,  the  imprisonment  not  to 
exceed  thirty  days,  for  each  ofiense. 


ARTICLE  IV. 

CRIMES  AGAINST  THE  PUBLIC  JUSTICE. 

§438.  .Escapes — hoio  punished.     If  any   person   or  persons  shall  be 
convicted  of  any  offense  below  the  grade  of  felonv,  and  such   person  or  , 

1        11  n  1  '/     I         •  n''  J  T  Acts  1S76.P.  112 

persons  sliall  escape  from  the  •'chain-gang,  or  from  any  other  place  of 
confinement  or  imprisonment,  for  the  violation  of  any  municipal,  county  ^4434. 
or  State  laws,  and  be  thereafter  retaken,  such  person  or  persons  shall  be 
indicted  as  for  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished in  the  ^'chain-gang,"  by  a  re-sentence  at  least  double  the  term  for 
which  such  person  or  persons  was  originall}'-  sentenced. 

§439.  Aiding  to  escape — ho20  punished.     If  any  person  (U'  persons 
shall  aid  or  assist,  or  attempt  to  aid  or  assist,  a  prisoner  to  escape  so  con--"^^'^^^^"^P": 
fined  or  imprisoned,  as  aforesaid,  (he)  shall  be  deemed  guilty  of  a  misde-^ 
meanor,  and  on  conviction  shall  receive  a  like  punishment  as  is  provided ***^^* 
in  the  •fo..egoi„g  section,  as  fo.  escape  fro.  the  chain-gang. 
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§440.  Harboring  convicts  made  penal.  If  any  person  shall  harbor, 
secfolo,  entertain,  employ  or  keej>,  or  shall,  directly  or  indirectly,  sntTer, 
or  permit  to  be  iiarboi'etl,  secreted,  entertained,  enii)loyed  or  kept,  in  or 

Actsi376,  p.  114  itbont  his  house  or  premises,  any  escaped  convict  from  the  penitentiary, 
or  any  ehain-gang-  of  tiiis  Slate,  or  any  county  thereof,  knowing  such 
paity  to  be  an  escaped  convict,  such  j)erson  so  oITending  shall,  if  such 
convict  be  under  sentence  for  felony,  be  held  and  deemed  guilty  of  a 
felony,  and  on  conviction  thereof,  before  any  Court  having  jurisdiction, 
shnll  be  punished  by  im[)risonment  an<l  labor  in  the  penitentiary,  not 
less  than  one  or  more  than  four  years;  and  if  such  escaped  convict  be 
under  sentence  for  any  nnademeanor  l)eh»w  the  grade  of  felony,  such  per- 
son so  harboring,  secreting,  entertaining,  employing  or  keeping  such  con- 
vict, or  pernntling  (he  same  to  be  done  as  herein  provided, shall  be  lield 
and  deemed  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  pun- 
ished as  j)rescribed  in  section  4.310  of  the  Code. 

§441.  Purchase  of  farm  products — from  tenants,  etc.  Whenever  any 
person  shall  buy  au}^  corn,  or  cotton  in  the  seed,  from    persons  residing 

A-t-r3-6  p  11^  ^'^  ^''^  \'M\(\  oi  another,  as  tenant  or  laborer  of  such  other  person,  or  from 
the  agent  of  such  tenant  or  laborer,  wjien  said  tenant  or  laborer  had  no 
right  to  sell,  after  notice  of  such  <lisability  to  sell  by  such  tenant  or  la- 
borer has  been  giving  in  writing  by  tlie  landlord,  or  employer,  to  such 
buyer,  and  the  notice  is  in  fact  the  truth,  then  the  person  so  buying,  after 
such  notice,  shall  be  guilty  of  a  misdemeanor,  and  on  indictment,  or  a 
presentment  and  conviction,  shall  be  punished  as  prescribed  in  section 
-iSlO  of  the  Code. 


ARTICLE  V.  .  ' 

CRIME  AGAINST  THE  PUBLIC  MORALITY— POLICE,  ETC. 

§442.  Furnishing  deadly  weapons  to  minors — punished.     It  shall  not 
bi'  lawful  for  any  person  or  persons,  knowingly  to  sell,  give,  lend,orfur- 

Acts  i376,p.  112.  j^jj^ji  rjjjy  niinor  or  minors,  any  pistol,  dirk,  bowie  knife,  or  sword  cane. 
Any  person  found  guilty  of  a  violation  of  this  section  shall  be  guilty  of 
a  misdemeanor,  and  {)unished  as  piescribed  in  section  4310  of  the  Code : 
Provided^  that  nothing  herein  contained  shall  be  construed  as  forbidding 
the  furnishing  of  such  weapons  under  circumstances  justifying  their  use 
in  (hjfenrling  life,  limb  or  property. 

§443.  S<de  of  liquor  to  minors  prohibited.     No  person  or  persons,  by 

Actsi375,p  102.  himself  or  another,  siiall  sell,  or  cause  to  be  sold,  or  furnished,  or  permit 
any  other  person,  or  })ersons,  in  his,  her,  or  their  employ,  to  sell,  or  fur- 

Actsi877,p.  107.  niyli  any  minor,  or  minors,  spirituous,  or  intoxicating,  or  malt  liquors 
of  any  kind,  without  first  obtaining  written  authority  from  the  parent 
or  guanlian  of  such  minor,  or  minors,  and  such  person,  or  persons,  so 
offending  shall,  on  conviction,  be  punished  as  prescribed  in  section  4310 
of  the  Code. 

§114.  (14SS.)  Selling  liquor  to  one  who  is  drunk.     A  seller  of  spir- 
ituous liquors  shall    not  sell   or  furnish   liquors,  in  any  quantity,  to  any 

,       ^  person  wlio  is  at  the  time  intoxicated  or  drunk  ;  and   for  violating  this 

Acts  187",  p.  17.  »  '  ,  .!• 

provision  he  shall  not  only  be  liable  to  all  the  penalties  for  retailing 
without  a  license,  but  he  shall  not  recover  by  law  tor  any  spirituous  liquors 
furnished  to  such  person  during  the  current  year. 

§445.  Railroads  using  explosive  oils — penalty.     Any  officer  or  employee 
of  any  railroad  company,  in   this   State,  who  shall   light  any  passenger 
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car,  in  whl(;h  passen^f^rs  aro  Ixuii^  tnmsportr'd,  \>y  biirninj^  any  ex[)lo- 
sive  oils,  in  hunps  or  otlicrwisfi,  oi-  shall  l)iirn  Hur;li  oils  in  HHf;li  jja'-s^Mi^^or  Act*  is;74,  p. 97. 
oars,  or  any  oHicc^r  having-  (;liar^(;  of  siicli  passenger  cars,  who  shall  per- 
mit suoh  Ijiirning  of  explosive  oils,  shall  ha  guilty  of  a  niisderneanor, 
and,  npoii  eonviotion,  shall  b(!  fincnl  not  less  than  twenty-five  wor  nioif; 
than  five  Inindrcid  dollars,  or  shall  he  (confined  in  the  common  jail  of  the 
county  in  which  sn(;h  (lonviclion  shall  ho  had,  not  less  than  f.*>Oj  thirty 
days  nor  more  than  six  nionlhs;  and  such  officer,  or  emph)yeej  may  be 
indicfod  in  any  county  throngh  which  such  passenger  car,  lighted  in  vio- 
lation of  this  s(>clion,  shall  pass. 

§44().   (^.^ftS^.)  *     *      *      Arrcd  and  trial  of  vagrants.     It  shall  ho  ^      . 

lawful  for  any  person  to  arrest  said  vagrants,  and  have  them  boiind  over    ^    '  ^''  ^'^' 
for  trial   to  the   next  term  of  the  Superior  Court,  or  any  Court  having 
CO  m  peten  t  j  n  r  isd  i  ction . 

Simply  gives  the  Superior  Court  jurisdiction  to  try  this  class  of  criminals. 


■     •      ■  ARTICLE  VI. 

CRIMES  AGAINST  PUBLIC  TRADE. 

§447.  (4»^^.)  Putting  rubbish  into  cotton,  etc.  Any  person  who 
shall  put,  or  canse  to  be  put,  into  any  bale  or  bales  of  cotton,  hogshead 
or  hogsheads,  barrel  or  barrels,  cask  or  casks,  of  sugar,  or  rice,  pork,  ^^ts  1874,  p.  22. 
beef,  or  other  provisions,  wool,  or  other  article  in  articles  prepared  for 
market,  any  dirt,  rubbish,  or  other  thing,  for  the  purpose  of  adding  to 
and  increasing  the  weight  or  bulk  of  said  cotton,  sugar,  rice,  beef,  pork, 
or  other  provisions  or  things,  shall  be  deemed  a  common  chea^and,  on 
conviction   shall  be  })nnished  as  prescribed  in  section  4593  of  the  Code. 

Remainder  of  the  section  unchanged. 

§448.  Sale  of  personal  property  under  lien.  The  provisions  of  section 
4600  of  the  Code,  rendering  penal  the  wrongful  sale  of  mortgaged  p^op-  ^^^  ^5^.  ,g 
erty,  shall  be  extended  to,  and  include  liens  for  rent  and  advances 
made  upon  crops,  by  landlords,  employers,  or  others,  as  authorized  by  Acts  1876, p.  114 
law.  And  offenses  against  this  section  shall  be  held  misdemeanors, 
and  any  person  guilty  thereof,  shall,  on  conviction  therefor,  be  punished 
according  to  section  4310  of  the  Code. 


ARTICLE  VII. 

MALICIOUS  MISCHIEF. 

§449.   Cruelty  to   animals  punished.     Any   person   in  this  State  who 
shall  torture,  torment,  deprive  of  necessary  sustenance,  cruelly  beat,  (H- ActsiSrs.p.ici. 
mutilate,  or  cause  to  be  so   tortured,  tormented,   deprived   of  uecessary  ,^,^^^3^  p^^, 
sustenance,  cruelly  beaten,  or  mutilated,  any  horse,  or  other  animal,  shail  4612, 
be  guilty  of  a  misdemeanor,  and  for  every  such  offense  shall,  upon  con- 
viction thereof,  be  ])unished  as  prescribed  in  section   4310  of  tlie  Code. 

§450.  (46^0.)  Injuries  to  burying  grounds.     Any  person  who  shall 
willfully,  or  wantonly  injure  or  destroy  any  enclosure  around  or  within 
any  public  or  private  graveyard  or  burying  ground,  or  any  monument -^'^^^  ^^7-^- p- -"• 
or  tombstone,  or  other  fixtures  therein,  shall  be  guilty  of  a  misdemeanor, 
and,  on  conviction,  shall  be  punished  as  prescribed  in  4310  of  the  Code. 
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ARTICLE  VIII. 

ATTEMPT  TO  COMMIT  CRIMES. 

§451.  (ITltJ.)  Affcmpfs — how  punished.  If  any  person  shall  at- 
toiupf  to  com  in  it  an  oiVonee  prohibittMl  by  law,  and  in  such  attempt  shall 
lie)  any  art  toward  the  oonjmission  of  snch   offense,  bnt  shall  fail  in  the 

Acis  i377,  p.  -.  p(M'pi'iiation  thereof,  or  shall  be  prevented,  or  intercepted  from  execnting 
the  same,  such  {)erson,  so  offending,  shall  be  indicted  for  a  misdemeanor, 

^6/5.  .^,^,1  ^^u  conviction  thereof,  shall,  in  eases  where  no  provision  is  otherwise 

niade  in  the  Code,  or  by  law,  for  the  punishment  of  snch  attempt,  be 
punislied  as  follows  : 

1.  If  the  intended  offense  looiiJd  have  been  capital.  If  the  offense  at- 
tentptcd  to  be  committed  be  snch  as  is  punishable  by  law  with  death, 
th(^  person  convicted  of  such  attempt  shall  be  })unished  by  imprisoment 
and  labor  in  the  penitentiary  for  any  time  not  less  than  two  years,  nor 
more  than  seven  years. 

2.  If  penitentiary  four  years.  If  the  offense  attempted  to  be  commit- 
ted be  punishable  by  law  by  imprisonment  and  labor  in  the  })enitentiary 
tor  a  time  not  less  than  four  years,  the  person  convicted  of  such  attempt 
shall  be  punished  by  imprisonment  and  labor  in  the  penitentiary  for  any 
time  not  less  than  one  year,  nor  more  than  four  years.  If  the  oflpense 
attempted  to  be  committed  be  j)unishable  by  law,  by  im[)risonment  and 
labor  in  the  penitentiary  for  a  period  of  time  not  less  than  three  years, 
the  ])ers()n  couvicted  of  such  attem|)t  shall  be  punished  by  imprisonment 
and  labor  in  the  penitentiary  for  the  term  of  not  less  than  one  nor  more 
than  two  years. 

3  If  penitentiary  two  years.  If  the  offense  attempted  tQ  be  commit- 
ted be  such  as  is  punishable  by  law  l)y  imprisonment  and  labor  in  the 
])enitentiary  for  a  time  not  less  than  two  years,  the  person  convicted  of 
such  attempt  shall  be  imprisoned  in  the  penitentiary  at  labor  for  the 
term  of  one  year. 

4.  If  penitentiary  one  year.  If  the  offense  attempted  to  be  committed 
be  ])uuishable  by  law  by  imprisonment  and  labor  in  the  penitentiary  for  a 
time  not  less  than  one  year,  the  person  convicted  of  such  attempt  shall 
be  pu!iished  as  prescribed  in  section  4310  of  the  Code. 

An  attempt  to  commit  a  felony  not  falling  under  any  of  the  foregoing 
])rovisions,  shall  be  punisliable  by  im])iisonment  and  labor  in  the  peni- 
tentiary for  a  period  of  time  not  less  than  one  year. 

5.  Attempts  to  commit  misdemeanors.  If  the  offense  attempted  to  be 
connnitted  be  punished  as  a  misdemeanor,  under  section  4310  of  the 
Code,  or  as  a  misdemeanor  under  any  other  section  of  the  Code,  the  per- 
son convicted  of  such  attempt  shall  be  punished  as  provided  in  section 
4310  of  the  Code,  if  the  offense  had  been  committed  and  would  have 
been  punishable,  under  section  4310  aforesaid,  and  under  other  sections 
of  the  (,V)de,  as  the  offense,  had  it  been  committed,  would  have  been 
punished. 


ARTICLE  IX. 

PRACTICE  IN  CRIMINAL  CASES. 

§452.  Judge  may  strike  certain  cases.     It  shall  be  lawful  for  the  Judge 
'  presiding  at  any  Superior  Court  in  this  State  to  strike  from  the  docket 
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any  criminal  case,  wliero  there  lias  been  no  appearance  of  clefi.'nclant,  atwl 
wh(!r(^  said  Jud^e  lias  good  reason  to  Ixdieve  then;  will  be  no  apnearaii';e. 

§45'3.    TliG  drickan  case  trd/ntifarrcA  to  Jlna  ycar\^  dockd,      W'Ik-ii  any 
case  shall  be  stricken  from  the  docket,  as  provided  in  the  precedinj^  ^^'^'^^267^^'  ^'^^ 
tion,  said  case  shall  at  once  Ix;  transferred  to  tin;  docket  for  criniiiial  (;ase8  ' 
wlii(;h  have  I'emained  on  tlic^  doc^kct  for  (iv(i  years. 

§454.    WitncHHeti  released  from  (dteiulaiice.      When  any  case  isslrleken, 
as  provided  in  section  452,  all  \vitn(!SS('s  who  may  have  been  subprjenaed  .  .    ,  , 

1  '  ^  •111  vACt%  iriy'i,  p.  99. 

in  sncli  case,  shall  be  released   from  fnrther  attendance,  until    they  have 
been  re-snbjxicnaed. 

§455.  Nolle  prosequi — lulien  entered.     A  nolle  jrroserjnl  may  be  entf^red  amm^77,p.  108. 
by  the   Solicitor  General    in   any  criminal  case,  with  the  consent  of"  the 
Court,  after  an  examination  of  the  case  in  open  Court. 

Repeals  first  clause  of  seclion  4649  of  Code. 

§456.  (46*1?'.)  Statement  may  be  made  by  prisoner  in  all  criminal 
eases.  In  all  criminal  trials  in  this  State,  the  prisoner  shall  have  the  Acts  1874,  p.  22. 
right  to  make  to  the  Court  and  jury  such  statement  in  the  case  as  he  or 
she  may  deem  pro[)er,  in  his  or  her  defense,  said  statement  not  to  be  un- 
der oath,  and  to  have  such  force  only  as  the  jury  may  think  right  to  give 
it:  Provided,  the  prisoner  shall  not  be  compelled  to  Jinswer  any  cpiestions 
on  cross-examination,  should  he  or  she  thiid^  [)roper  to  decline  to  answer 
such  questions.  . 

§457.   Changing  venue  more  than  once.     It  shall   be  lawful  for   the 
Judge  of  the  Superior  Court,  when  any  criminal  case  has  been  once  trans- 
ferred, to  again  change  the  venue  from  the  county  to  which  the  transfer -'^*^''^ '^74, p- 23- 
was  first  made  to  any  other  county,  in  the  same  manner  as   the  venue  ^, 
was  first  changed  from  the  county   in   which  the  crime  was   committed,  '  ^ 
said  change  of  venue  subject   to  the  provisions   of  section  4687   of  the 
Code,  and  other  laws  not  inconsistent  with  this  section. 

Amending  section  4687. 


ARTICLE  X. 

VERDICTS  IN  CRIMINAL  CASES. 

§458.  Recommendation  to  mercy — in  certain  cases — hoic  construed. 
Whenever  a  jury,  in  a  capital  case  of  homicide,  shall  find  a  verdict  of 
guilty,  with  a  recommendation  of  mercy,  instead  of  a  recommendation -'^*^^^"'^"-'-^'"^^- 
of  imprisonment  for  life,  in  cases  where,  i)y  law,  the  jury  may  make 
such  recommendation,  such  verdict  shall  be  held  to  mean  imprisonment 
for  life. 

§459.    Where  recommendation  not  authorized — how  construed.     If,  in 
any  capital  case  of  homicide,  the  jury  shall  make  any  recommendation, -^"'^^'^■?- p'^- 
where  not  authorized    by  law  to  make  a  recommendation  of  imprison- 
ment for  life,  the  verdict  shall  be  construed  as  if  made  without  any  re- 
commendation. 

§460.  In  capital  cases  other  than  homicide.     In  all  capital  cases,  other 
than  those  of  homicide,  when  the  verdict  is  guilty,  with  a  recommenda- ActsiS;?,  p. ic6. 
tion  of  mercy,  such  verdict  shall  be  held  legal,  and  to  mean  imprison- 
ment for  life. 
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CHAPTER  L. 

CONVICTS. 

§461.   Commutaflou  for  good  behavior.     Slioiild  it  appear  from   the 

book  authorized  to  he  kept  in  section  4698  of  the  Coile,  tiiat  tlie  conduct 

WiKi^n*'^  ''''^^*  '*">'  ^^"^'  (convict)  is  unexceptionable,  then  such  convict's  (inie  of  con- 

£4698/  iinenicnt,  (except  confinement  for    life,)  shall   be  shortened  four   days  in 

each  (\u(\  every  month,  for  the  time  he  shall  have  so  served. 

§462.  (4814-.)  Persons  convicted  of  misdemeanors — how  disposed  of . 
In  all  cases  where  persons  are  convicted  of  misdemeanor,  and  sentenced 
AcusiS74,p.  =4.  to  work  in  a  chain-gang  on  the  public  works,  or  public  roads,  or  when 
\  such  persons  are  confined  in  jail  for  non-j)ayment  of  fines  imposed  for 
such  misdemeanor,  the  Ordinary  of  the  county,  and  where  there  is  a 
Boartl  of  Commissioners  of  Roads  and  Revenue  of  the  county,  then  said 
Board  of  Commissioners,  and  in  those  counties  where  there  is  a  County 
Judge,  then  said  County  Judge,  where  such  conviction  was  had,  or  where 
such  convicts  may  be  confined,  may  place  such  convicts,  in  tlie  county 
or  elsewh<'re,  to  work  upon  such  public  works  of  tlie  county,  in  chain- 
gangs  or  otherwise,  or  hire  out  such  convicts,  upon  such  terras  and  re- 
strictions as  may  subserve  the  ends  of  justice,  and  place  such  convicts 
under  such  guards  as  may  be  necessary  for  their  safe- keeping. 

Latter  portion  of  this  section  unconstitutional.     See  Ogletree  vs.  Dozier,  Oct.  23,  1877. 

§463.   Convicts  may  hire  themselves  out.     When  any  person  is  convicted 
of  any  crime  or  misdemeanor,  the  punishment  whereof,  according  to  the 

Acts  1374,  p.  29.  sentence  of  the  Court  under  the  law,  is  fine,  or  fine  and  costs,  or  costs 
with  an  alternative  imprisonment  for  a  certain  term  in  default  of  pay- 
merit,  it  shall  be  lawful  for  such  convict  to  hire  himself  or  herself  to 
any  citizen  of  this  State  who  pays  the  amount  of  said  sentence,  for  said 
prescribed  term,  by  an  agreement  in  writing,  signed  by  the  parties  in 
the  presence  of,  and  with  the  written  approval  of,  the  presiding  Judge; 
which  agreement  shall  express  the  kind  of  labor  to  be  performed,  anp 
the  f)lace  of  performance;  and  when  thus  executed,  expressed  and  ap- 
proved, shall  be  entered  on  the  minutes  of  the  Court. 

§464.  Relations  sustained  by  the  parties.     During  the  term  of  said 
hiring,  said    hirer  shall   sustain   to  said   convict   the  relation  of  bail  on 

Acts  1874,  p.  29.  recognizance,  and  if  such  convict,  before  the  expiration  of  such  term, 
shall  abandon  his  hirer,  or  in  any  way  substantially  refuse  to  perform 
his  said  contract,  he,  the  said  hirer,  shall  have  the  right  and  power  to 
surrender  said  convict,  as  prescribed  by  law  in  cases  of  bail  on  recog- 
nizance. 

§465.  In  such  cases,  convict  taken  before  Judge,  etc.  When  surrender 
shall  thus  be  made,  the  convict  shall,  by  the  officer  to  whom  surrendered, 
V)e  at  once  taken  before  the  Judge  of  the  Court  wherein  the  sentence  was 
passed,  if  in  the  county,  and  if  not,  then  before  the  Ordinary  of  the 
74,  p  29.  QQyj^^^y^  ^yjjj^  shall  summarily  hear  the  facts,  as  in  cases  of  habeas  corpus; 
and  if,  after  such  hearing,  he  shall  adjudge  the  convict  in  faidt,  he  shall 
remand  him  to  serve  out  so  much  of  the  term  as  may  be  unexpired  from 
the  date  of  his  violation  of  his  contract;  but  if  the  hirer  is  adjudged  in 
fault,  by  ill-treatment,  or  the  violation  of  his  contract  or  duty,  said  con- 
vict shall  be  fully  and  finally  discharged  from  the  penalty  of  such  sen- 
tence. 

N.  B, — Is  not  the  latter  portion  of  this  section  .unconstitutional  ?     See  case  of  Ogletree 
ys,  Dozier,  August  term,  1877. 
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CONVICTS  BECOMING  INSANE. 

§4G6.  Capital  Gonvictfi  to  1)6  sent  to  A.ri//am — v)h('n.  Wlioii  iiny  pop- 
son  sliall,  after  conviction  of  a  capital  crime,  become  insane,  and  sliall 
be  so  declared  in  accor<lanc(!  with  tlici  provisions  of  section  4C06,  of  the  ''^* '  ^^  ^  ^" 
Code,  it  shall  be  the  duty  of  (he  Jndge  to  certify  tin;  fact,  'mmX  tiie  said 
convict  shall  be  received  into  the  Ijunatic  Asylnm,  there  to  be  safely  and 
securely  ke[)t  and  treated  as  other  adjndL!;(;d  insan*;  [)ersons. 

§467.    Ceiiain  proniHions  made  (vp[)li('Aihle.     All   the  provisions  of  the 
law,  relating  to  insane   persons  under  sentence  of  imprisonment  in  the '^'^^ '^74,  p  3« 
penitentiary,  shall  apply  to  the  class  of  cases  herein  j)rovided  for,  so  far 
as  ap[)lical)le. 

§4(58.  To  he  hung  on  recovery.  If  such  convict  shall  recover,  the  fact 
shall  be  at  once  certified  by  the  Superintendent  to  the  Judge  of  the 
Court  in  which  the  conviction  occurred,  whose  duty  it  shall  be  to  have  Acts  1874,  p  y^. 
the  convict  removed  to  the  jail  of  the  county  in  which  the  conviction 
occurred,  or  to  some  other  safe  jail,  and  shall  pass  sentence  either  in  term 
time,  or  vacation,  upon  the  criminal,  which  shall  be  executed  by  the 
Sheriff,  as  in  other  cases. 

§469.  Resolution  concerning  insane  convicts.  In  every  case  wdiere  a 
convict  is  sentenced  to  the  penitentiary  of  this  State,  and  becomes  in- 
sane, whether  in  the  hands  of  a  lessee  or  otherwise,  on  the  fact  being  ^^,^.^3^,  p  ,. 
established  to  the  satisfaction  of  the  Governor,  he  shall  direct  said  con- 
vict to  be  removed  to  the  Lunatic  Asylum,  there  to  be  supported  and 
receive  medical  assistance,  as  other  pauper  patients  do,  at  the  expense  of 
the  State. 

^470.   I.  Lease  of  convicts  by  Governor  provided  for:  Act  i874,  p.  26. 

2.  Additional  Act  providing  for  twenty  years  leases — for  a  penitentiary — regulating  work 
of  convicts,  appointment  of  officers,  inspection,  etc.     Acts  1876,  p.  40. 

3.  Lease  of  penitentiary  convicts  to  the  Gainesville,  Blairsville  and  Northwestern  Rail- 
road Company,  authorized.     Acts  1876,  p.  45, 

4.  The  second  Act  above  mentioned  amended,  prescribing  term  of  office  of  the  physi- 
cian provided  for  in  the  aforesaid  Act,  and  defining  his  duties.     Acts   1877,  p.  28. 

5.  The  net  income  received  into  the  treasury  from  all  convict  labor,  loaned  annually,  for 
four  years,  to  the  Marietta  and  North  Georgia  Railroad  Company,  for  the  purpose  of  build- 
ing said  road  to  the  North  Carolina  line.  Terms  and  conditions  of  said  loan  prescribed. 
Acts  1877,  p.  29. 

DUES  BY  LESSEES  OF  PENITENTIARY— HOW  COLLECTED. 

§471.  Comptroller  to  issue  execution  vs.  lessees.  Whenever  any  debt 
due  the  State,  by  any  company  of  the  lessees  of  penitentiary  convicts,  is 
placed  with  the  Comptroller-General  for  collection,  and  an  itemized  ac- Acts  1876,  p  46 
count  of  the  same  being  certified  to  by  the  principal  keeper  of  the  peni- 
tentiary as  correct  and  unpaid,  it  shall  be  the  duty  of  the  Comptroller- 
General,  after  thirty  days  written  notice  to  such  company  of  lessees,  to 
issue  execution  against  such  lessee  or  lessees  and  their  securities  on  their 
bond,  for  said  amount  so  certified  to,  and  all  costs,  which  shall  be  col- 
lected as  are  executions  by  said  officer  against  defaulting  Tax  Collectors. 


SCALING  ORDINANCE 

AND    THK  ACT   OF   MARCH    i6th,   1869.,   COMMONLY    CALLED 

THE  ''SHORT  BAR." 


[The  Ordinance  of  the  Convention  of  1865,  known  as  the  Scaling  Ordinance,  and  the 
Act  of  L'milalion  of  March  i6th,  1869,  are  inserted  for  convenience  of  reference.] 


SCALING   ORDINANCE. 

§471(7.   2.  All  contracts  made  between  the  1st  of  June,  1861,  and  the 
1st  of  June,  1865,  whether  expressed  in  writing  or  implied,  or  existing  in 
parol  and  not  yet  executed,  shall  receive  an  equitable  construction,  and 
Journal  of  Con-  ^'itlicr  party  in  any  suit  for  the   enforcement  of  any  such  contract,  may, 
veinionof  1S65,  upou  the  trial,  give  in  evidence  the  consideration  and  the  value  thereof  at 
p- 23=-  any  time;  and  the  intention  of  the  parties  as  to  the  particular  currency  in 

which  payment  was  to  be  made,  and  the  value  of  such  currency  at  any 
time,  and  the  verdict  and  judgment  rendered  shall  be  on  principles  of 
equity:  Provided,  that  contracts  executed  within  the  time  specified,  and 
Avliich  were  simply  in  renewal  of  original  contracts  made  before  the  said 
first  day  of  June,  shall  stand  upon  the  footing  of  contracts  executed  be- 
fore hostilities  commenced. 

§4716.  3.  Executors,  administrators,  guardians  and  trustees,  shall  have 
Ibid.  power  to  settle  or  compromise  all   claims  or  evidences  of  debt,  in  their 

j)o?session,  created  between  the  first  of  June,  1861,  and  the  1st  of  June, 
1865,  contracted  with  reference  to  payment  in  Confederate  States  of 
America  Treasur3'^  notes,  or  other  currency  of  a  depreciated  value,  and 
accept  in  satisfaction  of  such  indebtedness,  the  fair  and  reasonable  value 
of  such  claims. 

For  decisions  relating  to  this  ordinance  from  34th  Ga.  R.  to  45th  Ga.  R.,  see  Appendix 
to  Code  of  1873,  page  961. 

Ordinance  applies,  when:  46  Ga.,202,  393,  563;  47  Ga.,90;  48  Ga.,  189;  49  Ga.,  175; 
51  Ga.,  154;   52  Ga.,  515;   54  Ga.,  276;   55  Ga.,  633;  57  Ga.,  118. 

What  evidence  is  material :  47  Ga.,  90,  99;  49  Ga.,  175,  228,  423,  479. 

"Renewal  of  original  contracts:"  51  Ga.,  177. 

Discretion  of  the  jury:  51  Ga.,  274. 


>^ctsi869,p.  133 


LIMITATION  ACT  OF  1869. 

§47 Ic.  1.  All  Acts  of  the  Legislature  of  this  State,  and  all  ordinances 
of  the  Conventions  of  1865  and  1868,  which  have  the  force  and  effect  of 
law,  which  are  retroactive  in  their  character,  relative  to  the  statute  of 
limitations,  shall  be  held  by  the  Courts  of  this  State  to  be  null  and  void 
in  all  cases  in  which  the  statute  had  fully  run  before  the  passage  of  said 
retroactive  legislation. 
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§47h?.  2.  All  suits  upon  jiKlj^rruMilsobtalnorl  outsider  of  this  Stut^i,  prior 
to  tiic  first  of  June,  1805,  not  now  l>Jin-eil,  and   all  writs  of  w/zv^  yV/,c/a«  Act* i%9, p  i n 
to  revivf!  any    jud^^rneiit  obtained    in    this  »Stat(;,  wlii(;li  is  now  dormant, 
shall  be  brouo^ht  by  Lst  daiuiaiy,  1870,  or  bolfi  the  right  of  aotion  and 
the  remedy  shall  be  forever  barred. 
.  Not  apply  to  judgments  not  cU^rmant  at  the  passage  of  the  Act:  53  Os..,  41. 

§471e.  3.  All  actions  on  bonds  or  other  instruments  under  seal,  and  all 
suits  foi'  the  enforcemc;nt  of  rights  accruing  to  individuals,  or  corpora- 
tions, undt^r  the  statutes  or  a(;ts  of  in(;orporation,  C)r  in  any  way  by  op-n^i'i. 
eratiou  of  law,  whicsh  accrued  pi'ior  to  1st  of  .)une,  1805,  not  now  barred, 
shall  be  brought  by  1st  January,  1870,  or  the  i"ight  of  the  party,  plain- 
tiff or  claimant,  and  all  right  of  action  for  its  enlbrcement,  shall  be  for- 
ever barred. 

Mortgage:   54  Ga.,  591  ;   55  Ga.,  85  ;  57  Ga.,   124.     Vendor's  lien:  54  Ga.,  198.     War- 
ranty:  53  Ga.,  76.     Generally:   53  Ga,,  182. 

§471/.  4.  All  actions  on  })romissory  notes,  bills  of  exchange,  or  other 
simple  contracts  in  writing,  and  all  actions  upon  open  accounts,  or  for 
the  breach  of  any  contract,  not  under  the  hand  of  the  party  sought  to 
be  charged,  or  upon  any  implied  assumpsit,  or  undertaking,  which  ac- 
crued on  a  contract  which  was  made  prior  to  1st  of  June,  1865,  not  now 
barred,  shall  be  brought  by  1st  of  January  next,  after  the  passage  of 
this  Act,  or  the  right  of  the  party,  plaintiff  or  claimant,  and  all  right  of 
action  for  its  enforcement,  shall  [)e  forever  barred. 

Note  made  in  January,  1865,  and   due  December,  1865  :  49  Ga.,  424;  account :  50  Ga., 
382;  generally:  55  Ga.,  56;  57  Ga.,  531.  Stock  subscriptions  :  57  Ga.,  326;  56  Ga.,  179. 

§471(7.  5.  All  actions  against  executors,  administrators,  guardians,  or 
trustees,  wliich  accrued  prior  to  1st  June,  1865,  or  whicli  are  predi- 
cated upon  any  alleged  neglect  or  misconduct  of  any  such  executor, 
administrator,  guardian  or  trustee,  in  the  investment  of  trust  funds  in  j^j^j 
currency,  bonds,  or  the  like,  without  an  order  of  Court,  or  other  sufHcient 
authority;  or  in  the  nuinagement  of  any  trust  estate,  wdiich  occurred 
prior  to  1st  June,  1865;  or  when  the  mismanagement,  or  investment 
occurred  or  was  made  prior  to  that  date,  shall  be  brought  (by)  1st  Jan- 
uary 1870,  if  not  already  barred,  and  not  after,  and  the  right  of  action 
shall  be  forever  barred,  if  not  brought  within  that  time:  Provided, 
that  no  executor,  administrator,  guardian  or  trustee,  shall  have  the  ben- 
efit of  this  Act,  who  has  acted  fraudulently  and  corruptly  in  the  man- 
agement of  the  trust  estate. 

Guardians  :     45  Ga.,  478;     55  Ga.,  15  ;     57  Ga.,  459.     Right  of  action  accruing  after 
1865  :  Id.     Fraud:  Id.     Administrator's  own  debt  never  barred:  57  Ga,,  567. 

§471  A.  6.  All  other  actions  upon  contracts,  express  or  implied,  or  upon 
any  debt  or  Hal)ility,  whatsoever,  due  the  public,  or  a  corporation,  or  a 
private  individual,  or  individuals,  which  accrued   prior  to  the  1st  June,  . 

^  Acts  i860,  p.  I  :?4. 

1865,  and  are  not  now  barred,  shall  be  brought  by  1st  January,  1870, 
or  both  the  right  and  the  right  of  action  to  enforce  it  shall  be  forever 
barred.  All  limitations  hereinbefore  expressed  shall  apply  as  well  to 
Courts  of  equity  as  Courts  of  law,  and  the  limitations  shall  take  effect  in 
all  cases  mentioned  in  this  Act,  whether  the  right  of  action  had  actually 
accrued  prior  to  the  1st  of  June,  1865,  or  was  then  only  inchoate  and 
imperfect,  if  the  contract  or  liability  was  then  in  existence. 

"Inchoate:"     45Ga.,478.     Ante-nuptial  agreements  :   54  Ga.,  6S1. 

§471^.  7.  All  actions  for  torts  of  any  character  whatever,  when  the  tort 
or  wrong  was  committed,  or  the  right  of  action  accrued,  or  the  injury 
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was  dime,  wlictlier  to  the  person  or  tlie  property  of  any  person  or  cor- 
poration, prior  to  the  1st  June,  1865,  by  any  person  then  or  now  a  citizen 

Actsi8<Ki.p.  1.^4  or  inluibitant  of  this  State,  which  is  not  now  barred,  sliall  be  brought 
and  prosecuted  within  three  months  from  the  passage  of  this  Act,  or  the 
right  of  action  of  tlie  injured  party  or  ph\intiff  in  the  action,  as  well  as 
tlie  right  of  such  party  to  sue  shall  be  forever  extinguished,  barred  and 
foreclosed. 

Applied:  44  Ga.,  ;^;^.     Ejectment  :  46  Ga.,  120. 
§47 IJ.   8.  All  cases  of  the  character   mentioned  in  any  section  of  this 

j^,;^.  Act,  which    have  arisen,  or  in  which   the  right  of  action  or  the  liability 

has  accrued,  or  the  contract  has  been  made  since  the  1st  June,  1865, 
shall  be  controlled  and  governed  by  the  limitation  laws,  as  set  forth  in 
the  Revised  Code  of  Georgia,  adopted  by  the  new  Constitution  of  this 
State. 

Applied  :  49  Ga.,  431.     Explained:  51  Ga.,  555  ;  56  Ga.,  684. 

General  Note. — The  Act  does  not  apply  to  a  suit  by  ward  against  his  guardian  to 
compel  an  account,  if  the  ward  does  not  come  of  age  until  after  June  ist,  1865  :  45 
Ga.,  478. 

The  foregoing  Act  repeals  ^2932  (^2881)  of  the  Code,  as  to  renewal  of  suits  dismissed: 
47  Ga.,  339;  52  Ga.,  13  ;  54  Ga.,  491  ;  56  Ga.,  526.  The  Act  constitutional:  49  Ga.,441. 
Foreclosure  of  mortgage:  Id.  The  Act  applies  to  debts,  the  consideration  of  which  was 
slaves:  49  Ga.,  585.  Amendment  to  bill:  50  Ga.,  577.  Bank  bills:  49  Ga.,  419.  Dismissal 
of  suit:  50  Ga.,  262.  Stock  subscriptions:  56  Ga.,  179  ;  57  Ga.,  326.  Applies  to  what  cases  : 
54  Ga.,  107.  Vendor's  lien:  54  Ga.,  198.  Non-residence:  55  Ga.,  35  :  Edwards  vs.  Ross, 
March  13,  1877.  Bar  attaches  against  unrepresented  estates,  when:  50  Ga.,  382;  54  Ga., 
500;   55  Ga.,  85.  Generally:  54  Ga.,  162;  Fuller  vs.  Little,  Dec.  18,  1877. 

The  constitutionality  of  this  Act  has  recently  been  upheld  by  a  decision  of  the  Supreme 
Court  of  the  United  States.     See  Terry  vs.  Anderson,  October  Term,  1877. 


CHAPTER  LI. 


CONSTITUTION  OF  THE  STATE  OF  GEORGIA, 

Ratified  by  a  vote  of  the  people,  at  an   election   held  on   the 
fifth  day  of  December,  i8yy. 


THE  CONVENTION  WHICH  ADOPTED  THE    CONSTITUTION    MET  ON    THE    IITH   DAY  OF    JLT.Y, 
AND  ADJOURNED  ON  THE  25TH  DAY  OF  AUGUST,   1 87 7. 


PREAMBLE. 

To  perpetuate  the  principles  of  free  government,  insure  justice  to  all, 
preserve  peace,  promote  the  interest  and  happiness  of  the  citizen,  and 
transmit  to  posterity  the  enjoyment  of  liberty,  we,  the  peo])le  of  Georgia, 
relying  upon  the  protection  and  guidance  of  Almighty  God,  do  ordain 
and  establish  this  Constitution. 


ARTICLE  I. 

BILL    OF    RIGHTS. 

Section  I. 

§472.  Paragraph  I.  Origin  and  foundation  of  government  All  gov- 
ernment, of  right,  originates  with  the  people,  is  founded  upon  their  will 
only,  and  is  instituted  solely  for  the  good  of  the  whole,  Public  officers 
are  the  trustees  and  servants  of  the  people,  and,  at  all  time?,  amenable 
to  them. 

§473.  Par.  II.  Protection- — duty  of  government.     Protection  to  person  %^22q. 
and  property  is  the  paramount  duty  of  government,  and  shall  be  impar- 
tial and  complete. 

§474.  Par.  III.  Life,  liberty  and  property.     No  person  shall  be  de-,^ 
prived  of  life,  liberty,  or  property,  except  by  due  process  of  law.  "    "  ' 

Statute  authorizing  arrest  without  warrant,  by  policeman,  not  unconstitutional :  46  Ga.,  So. 

§475.  Par.  IV.  Right  to  the  Courts.  No  person  shall  be  deprived  of 
the  right  to  prosecute  or  defend  his  own  cause  in  any  of  the  Courts  of 
this  State,  in  person,  by  attorney,  or  both. 

Right  to  appeal  to  the  Courts  secured  :  49  Ga.,  266.     Error  to  limit  counsel  even  in  civil  case  :  55  Ga.,  467. 
Continuance  for  counsel's  absence  :  51  Ga.,  122,  etc. 

§476.  Par.  V.  Benefit  of  counsel,  accicsation,  list  of  witnesses,  compul- 
sory process  and  trial.     Every  person   charged   with  an  oifense  against  2H634,  5225. 
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tlio  laws  of  this  State  sliall  have  the  privileo^e  and  benefit  of  counsel  ; 
shall  l)e  turnished,  on  demand,  with  a  copy  of  the  accusation,  and  a  list 
of  the  witnesses  on  whose  testimony  the  charge  a(i;ainst  him  is  founded; 
shall  have  ('.>!n[)ulsv>ry  process  to  obtain  the  testimony  of  his  own  wit- 
nesses ;  shall  be  confronted  with  the  witnesses  testifying  against  him,  and 
shall  have  a  public  anil  speedy  trial  by  an  impartial  jury. 

Court  erred  in  limitinsj  argument  of  counsel :  4oO\.,255.  Counsel  must  be  present  when  verdict  is  re- 
ceived :  51  G.\..  567.  DefenJ.int  should  be  present  also:  53  Ga.,  1^7.  Continuance  for  absent  counsel  :  56 
G.I..  406.     See  as  to  "  Witness,"  53  Ga.,  149  :  "  Impartial  jury,"  Moncrief  2/j.  The  State,  Dec.  nth,  1877. 

5477.    Par.  Vr.    Cnmhuiilon  of  self  not  compelled.     No  person  shall 
J5226*  ^^^       be  cMupelled   to  give  testimony  tending   in   any  manner   to  criminate 
himselt". 

Sec  on  this  section  :  54  Ga.,  156.     Compare  section  3854  (2)  of  the  Code. 

§478.  Par.  VII.  Banishment — whipping.  Neither  banishment  beyond 
the  limits  of  the  State,  nor  whipping,  as  a  punishment  for  crime,  shall 
be  allowed. 

§479.   Par.  VII E.  Jcopardij  of  life,  etc.,  more  than  once,  forbidden. 
No  person  shall   be  put   in  jeopardy  of  life,  or  liberty,  more  than  once 
^6224.  I'^^j.  ^jj^,  same  oifonse,  save  on  his,  or  her,  own  motion  for  a  new  trial  after 

conviction,  or  in  case  of  mistrial. 

Autrefois  acf/itit  and  convict :  53  Ga.,  448;  Davis  vs.  The  State,  February  5th,  1877  ;  McRea  vs.  Mayor 
and  C  'uncil  i^^'i  Americus,  October  i6th,  1877.     See  also,  51  Ga.,  402.     In  jeopardy  :  55  Ga.,  521,  625. 

§480.   Par.  IX.  Bail,  fines, punishments,  arrests.     Excessive  bail  shall 
^5227.  iiot  be  required,  nor  excessive  fines  imposed,  nor  cruel  and  unusual  pun- 

ishments inflicted;  nor  shall  any  person  be  abused  in  being  arrested, 
while  under  arrest,  or  in  prison.  , 

§481.  Par.  X.  Costs.  No  person  shall  be  compelled  to  pay  costs,  ex- 
cept after  conviction  on  final  trial. 

See  57  Ga.,  332,  and  compare  section  4699  of  the  Code. 

J5182.  §482.  Par.  XI.  .Habeas  Corpus.     The  writ  of  Habeas  Coryus  shall 

not  be  sus[)ended. 

§483.  Par.  XII.   Freedom,  of  conscience.     All   men  have  the  natural 
'<522D.  j^|^j,j  inalienable  right  to  worship  God,  each  according  to  the  dictates  of 

his  own  conscience,  and  no  human  authority  shouhl,  in  any  case,  control 
or  interfere  with  such  right  of  conscience. 

§484.  Par.  XIII.  Religious  opinions,  etc.  No  inhabitant  of  this  State 
shall  he  molested  in  person  or  property,  or  prohibited  from  holding  any 
})ublic  office,  or  trust,  on  account  of  his  religious  opinions;  but  the  right 
of  liberty  of  conscienceshall  not  be  so  construed  as  to  excuse  acts  of  licen- 
tiousness, or  justify  practices  inconsistent  with  the  peace  and  safety  of 
the  State. 

Infidel  may  be  guardian  of  minors  :  41  Ga  ,  183. 

§185.  Par.  XIV.  Appropriations  to  sects  forbidden.  No  money  shall 
ever  be  taken  from  the  public  treasury,  directly  or  indirectly,  in  aid  of 
any  church,  sect,  or  denomination  of  religionists,  or  of  any  sectarian  insti- 
tution. 

§486.  Par.  XV.  Libert]/  of  speech  guaranteed.     No  law  shall  ever  be 
?5220.  ])a.ssed  to  curtail,  or  restrain,  the  liberty  of  speech,  or  of  tlie  press;  any 

person  may  speak,  write,  and  publish  his  sentiirients,  on  all  subjects, 
beirig  responsible  for  the  abuse  of  that  liberty. 

As  to  attorney's  privileges  :  51  Ga.,  118.     As  a  vv'itness  :  51  Ga.,  186,  etc. 

§487.  Par.  XVI.  Searches  and  vmrrants.     The  right  of  the  people 
i><4757,  5223.  ^^  j^^  secure  in  their  persons,  houses,  papers  and  effects,  against  unrea- 
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S()nal)le  searclios  and  seizures,  shall  not  bf;  violafod;  and  no  warrant 
shall  isHU(UiXCO|)t  upon  [)r()bal)l(;  (;auso,  snj)j)orU;d  by  oal.h,or  afTii-mation, 
j)arli('iilarly  d('S(;ribln(^  tiic;  [)lace,  or  [)lac('8,  to  Ua  scan,*h(;fl,  and  the  [xtv- 
sons  or  thin<^s  to  be  8eiz{Ml. 

Sec  46  Oa.,  80. 

§488.  Par.  XVIT.  Slaverij.  There  shall  be  within  the  Stale  of  Geor- 
gia neither  slavery  nor  involiinlary  servitude,  save'  as  a  pnnisiirnent  for 
crime  after  legal  conviction   thereof. 

§489.  Par.  XVm.  Status  of  the  Gitlzm,  The  social  status  of  the 
citizen  shall  nev(ir  be  the  snbj(H't  of  legislation. 

§490.    Par.  XLX.    Civil    author  it)/   superior   to   mUifr/.ri/.      The    civil 
aulhoi'ity  shall  bi;  sui)(3i'ior  to  the  niilitaiy,  and   no  so'diur  shall,  \n  titne 
of  peace,  be  quartered  in  any  house,  without  the;  consent  of  the  owner,  ^5222. 
nor  in   time  of  war,  except  by  the  civil   magistrate,  in  such    manner  as 
may  be  provided  by  law. 

§491.  Pa!r.  XX.  Contempts.  The  power  of  the  Courts  to  [)unish  for 
contempts,  shall  be  limited  by  legislative  acts. 

■See  Tweat  7/s'.  Kiddoo,  January  30th,  1877 ;   Barrow  z/j.  Gilbert,   March  6th,  1877;  Smith  z/j.    McLendon, 
October  9th,  1877. 

§492.  Par.  XXI.  Imprisonment  for  debt.  There  shall  be  no  impris- 
onmtMit  for  debt. 

Trover  and  bail :  57  Ga  ,  407.     Imprisonment  of  attorney  :  Smith  vs.  McLendon,  October  9th,  1877. 

§493.   Par.  XX [I.  Arms.     The  rii>:ht  of  the  people  to  keep  and  bear 

.1.  /-^  >  ''t221 

arms  shall    not   be   infringed,   but   the   General    Assembly   shall    have  ^ 
power  to  prescribe  the  manner  in  which  arms  may  be  borne. 

Concealed  weapons  :  46  Ga.,  292.     To  Courts  of  justice  :  53  Ga.,  472. 

§494.  Par.  XXrir.  Legislative,. judicial  and  executive,  separate.  The 
legislative,  judicicil  and  executive  |)owers  shall  forever  remain  separate 
and  distinct,  and  no  person  discharging  the  duties  of  one,  shall,  at  the 
same  time,  exercise  the  functions  of  either  of  the  others,  except  as  herein 
provided. 

Legislature  may  appoint  committee  with   power  to  audit  accounts:  46  Ga.,  325.     Issuing  tax  executions  : 
46  Ga.,  350. 

§195.   Par.  XXIV.  Right  to  assemble  and  petition.     The  people  have 
the  right  to  assemble   peaceably  for  their  common  good,  and  to  apply  to'" 
those  vested  with  the  powers  of  government,  for  redress  of  grievances, 
by  petition  or  remonstrance. 

See  North-Eastern  Railroad  Company  vs.  Morris,  August  Term,  1877. 

§496.  Par.  XXV.  Citizens— protect ioyi  of.  All  citizens  of  the  United 
States,  resident  in  this  State,  are  hereby  declared  citizens  of  this  State; 
and  it  shall  be  the  duty  of  the  General  Assembly  to  enact  such  laws  as 
will  protect  them  in  the  full  enjoyment  of  the  rights,  privileges  aiiJ  im- 
munities due  to  such  citizenship. 

See  Code,  sections  5209,  5236,  for  provisions  of  the  Constitution  of  the  United  States  on  this  subject. 

Section  II. 

§497.  Paragraph  I.  Libel — jury  in  criminal  trials.  In  all  prosecutions 
or  indictments  for   libel,  the   truth   may  be  given  in  evidence;  and  the  __^,    ,.,^ 

11         •       •        1  1      n     I        ,1.1°         P    ,1        1  11  :;io21,  4646. 

jury  m  all  crmimal  cases,  shall  be  the  judges  or  the  law  and  the  tacts. 
The  power  of  the  judges  to  grant  new  trials  in  cases  of  conviction,  is 
preserved. 

Judges  of  law  and  fact:  52  Ga.,  290,  607;  53  Ga.,  428;  55  Ga.,  303;  56  Ga  ,  503. 
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§498.  Par.  IL  Treason.  Treason  against  the  State  of  Georgia,  shall 
ii3755,  4313.  consist  in  levying  war  against  her,  adhering  to  her  enemies,  giving  them 
5206.  .^jj  .^u^l  (^^^liifoi'i^^     ]s^o  person  shall  be  convicted  of  treason,  except  on  the 

testimony  of  two  witnesses  to  tiie  same  overt  act,  or  confession  in  open 

Conrt. 

§499.  Par.  III.  Conviction.  No  conviction  shall  work  corrnption  of 
blood  or  forfeit n re  of  estate. 

§500.  Par.  IV.  Lotteries,  All  lotteries,  and  the  sale  of  lottery  tick- 
ets, are  hereby  prohibited;  and  this  prohil)ition  shall  be  enforced  by  pe- 
nal hiws. 

See  Code,  sections  4548,  4549. 

§501.  Par.  Y.  Lobbying.  Lobbying  is  declared  to  be  a  crime,  and 
the  General  Assembly  shall  enforce  this  provision  by  sni table  penalties. 

§502.  Paragraph  VI.  Fraud — property  concealed.  The  General  As- 
sembly shall  have  the  power  to  provide  for  tlie  punishment  of  fraud  ; 
and  shall  provide,  by  law,  for  reaching  property  of  the  debtor  concealed 
from  the  creditor. 

Section  III. 

§503.  Paragraph  I.  Private  'ways — just  compensation.  In  cases  of 
^5224.  necessity,  private  ways  may  be  granted  upon  just  competisation  being  first 

})aid  by  the  applicant.  Private  property  shall  not  be  taken,  or  damaged, 
for  public  purposes,  without  just  and  adequate  compensation  being  first 
paid. 

Foreign  corporations  empowered  to  take  private  property:  46  Ga.,  43.  Act  unconstitutional  where  com- 
pensation not  made  compulsory,  Idid.  Statute  must  be  followed  strictly:  47Ga.,565;  48  Ga.,  44.  Sub- 
sequent purchaser,  no  right  of  action  for  damages  :  54  Ga.,  293  Equity  will  not  take  jurisdiction  :  54  Ga., 
579.  Benefits  to  land  owner  may  be  set  off  against  consequential  damages  :  50  Ga.,  612  ;  not  against  actual 
damages:  53  Ga.,  120,  178.  See  on  this  also,  51  Ga.,  470.  "  To  Macon,"  means  "  tnio  Macon:  "  52  Ga,, 
244.  Opening  street  in  Savannah  :  54  Ga.,  541.  Public  road  :  57  Ga.,  495.  Water  courses:  J?*!/.,  33  Ga., 
141.  See,  also,  Mayor  and  Council  of  Macon  vs.  Hill,  March  13th,  1877;  Hand  Gold 'Mining  Company  vs. 
Parker  et  al.,  November  20th,  1877. 

§504.  Par.  II.  Attainder ^  ex  post  facto  and  retroactive  laws,  etc.  No 
bill  of  attainder,  ex  'post  facto  law,  retroactive  law,  or  law  impairing 
the  obligation  of  contracts,  or  making  irrevocable  grants  of  special  privi- 
leges or  immunities,  shall  be  passed. 

Tax  on  debts  contracted  before  June  1st,  1865,  impairs  obligation  of  contracts  :  49  Ga.,  125,  195,  419,  441 ; 
50  Ga.,  464.  Contra:  47  Ga.,  624.  Bank  bills  not  controlled  by  Constitution  of  1868,  as  to  war  debts  :  53 
Ga.,  502.  Executive  warrant  maybe  revoked:  56  Ga.,  674.  Charters:  54  Ga.,  401,  423 ;  55  Ga.,  312,  557. 
Solicitor  General  has  no  yested  right  in  fees  on  recognizance  :  48  Ga.,  462. 

§505.  Par.  III.  Revocation  of  grants.  No  grant  of  special  privileges 
or  immunities  shall  be  revoked,  except  in  such  manner  as  to  work  no 
injustice  to  the  corporators  or  creditors  of  the  incorporation. 

Section  IV. 

§506.  Paragraph  I.  General  laws — and  how  varied.  Laws  of  a  gen- 
eral natnre  shall  have  uniform  operation  throughout  the  State,  and  np 
special  law  shall  be  enacted  in  any  case  for  which  provisions  has  been 
made  by  an  existing  general  law.  No  general  law  alTecting  private 
rights,  shall  be  varied  in  any  particular  case,  by  special  legislation,  ex- 
cept with  the  free  consent,  in  writing,  of  all  persons  to  be  affected  there- 
by; and  no  [)erson  under  legal  disability  to  contract,  is  capable  of  such 
consent. 

General  law  varied  :  52  Ga.,  410. 

§507.  Par.  II.  What  Acts  void.  Legislative  acts  in  violation  of  this 
Constitution,  or  the  Constitution  of  the  United  States,  are  void,  and  the 
Judiciary  shall  so  declare  them. 

Unconstitutional  act — how  far  protects  Sheriff:  49  Ga.,  112.     Doubtful  cases  :  54  Ga.,  663. 
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Section.  Y. 

§508.  Paragraph  I.  ^late  rifjIdH  Tli«i  pooplo  of  this  State  have  the 
inherent,  sole  and  ex(;hisive  right  of  rognlating  their  internal  govern- 
ment, and  the  poliee  thereof,  and  of  altering  and  afioiishing  the-ir  Con- 
stitution whenev(;r  it  may  he  necessary  to  their  safety  and  happiness. 

State  rights  :  suj^.,  33  Oa.,  166. 

§509.    Par.  11.  Enumeration  of  rir/hts  not  deny  others.     The  enum- 
eration of  rights   lierein  contained   as  a  part  of  this   Constitution,  sh'rilP<''^228. 
not  be  construed  to  deny  to  the  people  any  inlierent  rights  vviiich  they 
may  have  liitherto  enjoyed. 


ARTICLE  IL 

ELECTIVE  FRANCHISE. 

Section  I. 

§510.  Paragraph  I.  Ballot  In  all  elections  by  the  people,  the  elec- 
tors shall  vote  by  ballot. 

§51L  Par.  1 1.  Electors,  and  oath  of.  Every  male  citizen  of  the  United 
States,  (except  as  hereinafter  provided)  twenty-one  years  of  age,  who 
shall  have  resided  in  this  State  one  year  next  preceding  the  election,  and 
shall  have  resided  six  months  in  the  county  in  which  he  offers  to  vote, , 
and  shall  have  paid  all  taxes  which  may  hereafter  be  required  of  him, ' 
and  which  he  may  have  had  an  opportunity  of  paying,  agreeably  to  law, 
except  for  the  year  of  the  election,  shall  be  deemed  an  elector:  Provided, 
that  no  soldier,  sailor  or  marine  in  the  military  or  naval  service  of  the 
United  States,  shall  acquire  the  rights  of  an  elector,  by  reason  of  being 
stationed  on  duty  in  this  State  ;  and  no  person  shall  vote  who,  if  chal- 
lenged, shall  reluse  to  take  the  following  oath,  or  affirmation:  "  I  do 
swear  (or  afilrm)  that  I  am  twenty-one  years  of  age,  have  resided  in  this 
State  one  year,  and  in  this  county  six  months,  next  i)receding  this  elec- 
tion. I  have  paid  all  taxes  which,  since  the  adoption  of  the  present 
Constitution  of  this  State,  have  been  required  of  me  previous  to  this  year, 
and  which  I  have  had  an  opportunity  to  pay,  and  I  have  not  voted  at 
this  election. '^ 

Section  IL 

§512.  Paragraph  I.  Registration — ivho  disfranchised.  The  General 
Assembly  may  provide,  from  time  to  time,  for  the  registration  of  all  elec- 
tors, but  the  following  classes  of  persons  shall  not  be  permitted  to  regis- 
ter, vote  or  hold  any  office,  or  appointment  of  honor  or  trust  in  this 
State,  to-wit :  1st.  Those  who  shall  have  been  convicted,  in  any  Court 
of  competent  jurisdiction,  of  treason  against  the  State,  of  embezzlement 
of  public  funds,  malfeasance  in  office,  bribery  or  larceny,  or  of  any  crime 
involving  moral  turpitude,  punishable  by  the  laws  of  this  State  with  im- 
prisonment in  the  penitentiary,  unless  such  person  shall  have  been  par- 
doned.    2d.  Idiots  and  insane  persons. 
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Section  III. 

§.")lo.  Parao^rnpli  I.  Privihvjc  of  ciccfors.  EleetoiN  shall,  in  all  eases, 
e.\'co[)t.  tor  tiv.isoii,  felony,  laroeny,  aiul  breach  of  the  [)ea(;e,  be  privi- 
le^red  from  arivst  durinii;  their  attendance  on  elections,  and  in  uioinoj  to 
aiul  retunnni;-  from  the  same. 

Section  IV. 

§514.  Parap^raph  I.  Holder  of  i^uhl'iG  fumh.  No  person  wiio  is  the 
holder  of  any  pnblie  money,  contrary  to  hi'.v,  shall  be  elii^Mbh;  to  any  office 
in  this  State,  nntil  the  same  is  accounted  for  and  paid  into  the  treasury. 

Sec  4$  G:i.,  137. 

§515.   Par.  11.  DaelUng.     T^o  person  who,  after  the  adoption  of  this 
g4Dis.  Constitution,  being  a  resident  of  this  State,  shall  hav^  been  convicted  of 

fighting' a  duel  in  this  State,  or  convicted  of  sending,  or  acceptinga  clial- 
lenge,  or  convicted  of  aiding,  or  abetting  such  duel,  shall  liold  office  in 
this  State,  unless  lie  shall  have  been  pardoned;  and  every  sueh  person 
shall,  also,  be  subject  to  such  punishment  as  may.  be  prescribed  by  law. 

See  Harris  vs.  The  State,  April  loth,  1877. 

Section  Y. 

§516.  Paragraph  I.  Sale  of  liquors  on  election  days.  The  General 
Assembly  shall,  l)y  law,  forbid  the  sale,  distribution,  or  furnishing  of 
intoxicating  drinks  within  two  miles  of  election  precincts,  on  days  of 
election — State,  county  or  municipal — ^and  prescribe  punishment  for 
any  violation  of  the  same. 

Section  VI.  ' 

§517.  Paragraph  I.  Election  returns.  Returns  of  election  for  all 
civil  officers  elected  by  the  people,  who  are  to  be  commissioned  by  the 
Governor,  and,  also,  for  the  members  of  the  General  Assembly,  shall  be 
made  to  the  Secretary  of  State,  unless  otherwise  provided  by  law. 


ARTICLE  III. 

LEGISLATIVE   DEPARTMENT. 

Section  I. 

§518.  Paragraph  I.  Lef/islative  power.  The  legislative  power  of  the 
State  shall  be  vested  in  a  General  Assembly  which  shall  consist  of  a 
Senate  and  Mouse  of  Representatives. 

Law  may  be  passed  to  be  ratified  by  the  people  :  54  Ga.,  318. 

Section  II. 

§519.  Paragraph  L  Number  of  Senators,  etc.  The  Senate  shall 
consist  of  forty-four    members.     There  shall  be  forty-four   Senatorial 
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Districts,  as  now   Jirrangod   by  counties. 
Senator. 

{520 


Each   (liHtrict  shall  have  one 


P;ir.  11.  Senatorial  Districts.  Tlic  First 
Senatorial  District  sliall  he  composed  of  the 
counties  of  Chatham,  I'ryan  a.n(l   KffiiiKham. 

2.  The    Second    Senatorial    District  shall    he    com- 

posed of  the  counties  of  Liherty,  Tatnall  and 
Mcintosh. 

3.  The  Third  Senatorial    District  shall  be  composed 

of  tile  counties  of  Wayne,  Pierce  and  Applin,';^. 

4.  The   Fourth    Senatorial    District   shall    be    com- 

posed of  the  counties  of  Glynn,  Camden  and 
Charlton. 

5.  The  Fifth  Senatorial   District   shall  be  composed 

of  t!ie  counties  of  Coff(;e,  Ware  and  Clinch. 

6.  The  Sixth  Senatorial  District  shall  be  composed 

of  the  counties  of  Echols,  Lowndes  and  Ber- 
rien. 

7.  The    Seventh    Senatorial   District   shall  be  com- 

posed of  the  counties  of  Brooks,  Thomas  and 
Col(|uitt. 

8.  The   Eighth   Senatorial    District   shall   be   com- 

posed of  the  counties  of  Decatur,  Mitchell  and 
JMdier. 

9.  The  Ninth  Senatorial  District  shall  be  composed 

of  tile  counties  of  Early,  Calhoun  and  Baker. 

TO.  The  Tenth  Senatorial  District  shall  be  composed 
of  the  counties  of  Dougherty,  Lee  and  Worth. 

II  The  Eleventh  Senatorial  District  shall  be  com- 
posed of  the  counties  of  Clay,  Randolph  and 
Terrell. 

12.  The  Twelfth  Senatorial   District  shall   be    com- 

posed of  the  counties  of  Stewart,  Webster  and 
Quitjnan. 

13.  The  Thirteenth  Senatorial    District  shall  be  com- 

posed of  the  counties  of  Sumter,  Schley  and 
Macon. 

14.  The  Fourteenth  Senatorial  District  shall  be  com- 

posed of  the  counties  ot  Dooly,  Wilcox,  Pu- 
laski and  Dodge. 

15.  The  Fifteenth  Senatorial  District  shall  be  com- 

posed of  the  counties  of  Montgomery,  Telfair 
and  Irwin. 

16.  The  Sixteenth  Senatorial  District  shall  be  com- 

posed of  the  counties  of  Laurens,  Emanuel 
and  Johnson. 

17.  The  Seventeenth  Senatorial  District  shall  be  com- 

posed of  the  counties  of  Screven,  Bulloch  and 
Burke. 

18.  The  Eighteenth  Senatorial  District  shall  be  com- 

posed of  the  counties  of  Richmond,  Glasscock 
and  Jefferson. 

19.  The  Nineteenth  Senatorial  District  shall  be  com- 

posed of  the  counties  of  Teliaferro,  Greene  and 
Warren. 

90.  The  Twentieth  Senatorial  District  shall  be  com- 
posed of  the  counties  of  Baldwin,  Hancock 
and  Washington. 

21.  The  Twenty-first  Senatorial  District  shall  be  com- 
posed of  the  counties  of  Twiggs,  Wilkinson 
and  Jones. 

23.  The  Twenty  second  Senatorial  District  shall  be 
composed  of  the  counties  of  Bibb  Monroe  and 
Pike. 

23.  The  Twenty-third  Senatorial  District  shall  be 
composed  of  the  counties  of  Houston,  Crawford 
and  Taylor. 


24.  The  Twenty-fourth   Senator!;  1  District  shall  be 
composed  of  the  counties  of  Muscogee.  Marion 

and  (Jliattalu/ochce. 

25.  The    Twenty-fifth    Senatorial     District    shall  be 

composed  of  the  counties  of  Harris,  Up»on  and 

Talbo.. 

26.  The   Twenty-sixth   Senatorial    District   shall   be 

comjiosed  of  the   counties  of  Spalding,  Butts 
and  Fayette. 

27.  The  'I'wenty-scvenili  Senatorial   District  shall  be 

Composed  of  the  counties  of  Newton,  Walton, 
Clarke,  CJconee  and  Rockdale 

28.  The  'J'wenty-eighth  Senatorial    District  sliall  be 

coinj)osed   of  the   counties  of  Jasper,  Putnam 
and  Morgan. 

29.  The   Twenty-ninth   Senatorial    District  shall   be 

composed  of  the  counties  of  Wilkes,  Columbia, 
Lincoln  and  McDufBe. 

30.  The  Thirtieth  Senatorial  District  shall  be  com- 

poserl  of  the  counties  of  Oglethorpe,  Madison 
and  Elbert. 

31.  The  Thirty-first  Senatorial  District  shall  be  com- 

posed of  the  counties  of  Hart,  Habersham  and 
Franklin. 

32.  The   Thirty-second   Senatorial    District  shall  be 

composed   of  the  counties  of  White,   Dawson 
and  Lumpkin. 

33.  The  Thirty-third  Senatorial  District  shall  be  com- 

posed  of   the   counties    of    Hall,    Banks    and 
Jackson. 

34.  The  Thirty-fourth    Senatorial    District   shall   be 

composed  of  the  counties  of  Gv/innett,  DeKaU) 
and  Henry. 

35.  The  Thirty-fifth  Senatorial  District  shall  be  com- 

posed of  the  counties   of  Clayton,  Cobb   and 
Fulton. 

36.  The    Thirty-sixth    Senatorial    District   shall   be 

composed  of  the  counties  of  Campbell,  Coweta, 
Meriwether  and  Douglass. 

37.  The  Thirty-seventh   Senatorial  District  sball  be 

composed  of    the  counties  of  Carroll,    Heard 
and  Troup. 

38.  The   Thirty-eightb   Senatorial    District  shall  be 

composed   of  the  counties  of  Haralson,    Polk 
and  Paulding. 

39.  The   Thirty-ninth   Senatorial    District   shall    be 

composed  of  the  counties  of  Milton,  Cherokee 
and  Forsyth. 

40.  The    Fortieth  Senatorial  District  shall   be   com- 

posed  of  the   counties   of  Union,  Towns   and 
Rabun. 

41.  The  Forty-first  Senatorial  District  shall  be  coni-. 

posed  of  the  counties  of  Pickens,  Fannin  and 
Gilmer. 

42.  The    Forty-second   Senatorial    District   shall    be 

composed  of  the  counties  of   Bartow,   Floyd 
and  Chattooga. 

43.  The  Forty-third  Senatorial  District  shall^be  com- 

posed of  the  counties  of  ilurray,  Gordon  and 
Whitfield. 

44.  The  Forty-fourth  Senatorial  District  shall  be  com- 

posed  of  the  counties  of  Walker,   Dade  and 
Catoosa, 


§5*2 1.  Par.  III.  Districts  changed — liow.  The  General  Assembly  mav 
change  these  districts  after  each  census  of  the  United  States:  Provided^ 
that  neither  the  number  of  districts  nor  the  number  of  Senators  from 
each  district  shall  be  increased. 

Section  III. 

§522.  Paragraph  I.  Number  of  Representatives.  The  House  of  Rep- 
resentatives, sliall  consist  of  one  hundred  and  seventy-live  Represen- 
tatives, apportioned  among  the  several  counties  as  follows,  to-wit:  To 
the  six  counties  having  the  largest  ])opulation,  viz:  Chajham,  Rich- 
mond, Burke,  Houston,  Bibb  and  Fulton,  three  Representatives,  each; 
to  the  twenty-six  counties  having  the  next  largest  population,  viz  :  Bar- 
tow, Coweta,  Decatur,  Floyd,  Greene,  Gwinnett,  Harris,  Jeflferson,  Meri- 
wether, Monroe,  Muscogee,  Newton,   Stewart,  Sumter,  Thomas,  Troup, 
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Washinirton.  ITaneock,  Carroll,  Col)!),  Jackson,  Dougherty,  Oglethorpe, 
MaiH)ii,  'raU)i>t  and  Wilkes,  tAvo  Repn^sentatives,  eaeh  ;  and  to  the  re- 
ni.uiiig  one  hmnireil  tiiul  tive  counties,  one  Representative,  each. 

§523.  Pai-.  II.  Changed — how.  Tlie  above  apportionment  sh:dl  be 
changed  bv  the  General  Assembly  at  its  first  session  after  each  census 
taken  by  the  LTnited  States  Government,  so  as  to  give  the  six  counties 
having  the  largest  [)opulation  three  Re[)resentatives,  each;  and  to  the 
twenty-six  counties  having  tlie  next  largest  j)oj)ulation  two  Representa- 
tiv.'s,  eai'h  ;  but  in  no  event  shall  the  aggregate  number  of  Representa- 
tives l)e  ineieased. 

Skction  IV. 

§524.  Paragraph  I.  Term  of  members.  The  members  of  the  General 
Assembly  shall  be  elected  for  two  years,  and  shall  serve  until  their  suc- 
cessors are  elect(>d. 

§52').  Par.  II.  Election — when.  The  first  election  for  members  of  the 
Gi'ucral  Assembly,  under  this  Constitution,  shall  take  place  on  the  first 
Wednesday  in  December,  1877;  the  second  election  for  the  same  shall 
be  held  on  the  first  Wednesday  in  October,  1880,  and  subsequent  elec- 
tions biennially,  on  that  day,  until  the  day  of  election  is  changed  by  law. 

§526.  Par.  III.  lleetlng  of  the  General  Assembly.  The  first  meeting 
of  the  General  Assembly,  after  the  ratification  of  this  Constitution,  shall 
be  on  the  first  Wednesday  in  November,  1878,  and  biennially  thereafter, 
on  the  same  day,  until  the  dtiy  shall  be  changed  by  law.  But  nothing 
lierein  contained  shall  be  construed  to  prevent  the  Governor  from  calling 
an  extra  session  of  the  General  Assembly  before  the  first.  Wednesday  in 
Novend^er,  1878,  if,  in  his  opinion,  the  public  good  shall  require  it. 

§527.  Par.  IV.  Quorum.  A  nuijority  of  each  House  shall  constitute 
a  quorum  to  transact  business;  but  a  smaller  nui)d)er  may  adjourn  from 
day  to  day  and  compel  the  presence  of  its  absent  members,  as  each  house 
niiiy  provide. 

§528.  Par.  V.  Oath  of  members.  Each  Senator  and  Representative, 
})efore  taking  his  seat,  shall  take  the  following  oath,  or  affirmation,  to-wit : 
'^  I  will  support  the  Constitution  of  this  State,  and  of  the  United  States, 
and  on  all  questions  and  mea.^'ui'es  which  may  come  bef)re  me,  I  will  so 
cou'lnct  myself,  as  will,  in  my  judgment,  be  most  conducive  to  the  in- 
terests and  prosperity  of  this  State.'^ 

§529.  Par.  VI  Sessions — -forty  days.  No  session  of  the  General  As- 
sembly shall  continue  longei-  than  forty  days,  unless  by  a  two-thiids 
vote  of  the  whole  number  of  (;ach  house. 

§530.  Par.  VII.  Eligibility  —  appointments  forbidden.  No  person 
holding  a  military  commission,  or  other  appointment,  or  office,  having 
any  (Miiolument,  or  compensation,  ann<'xed  thereto,  nn<ler  this  State,  or 
the  United  Stat(?s,  or  either  of  them,  except  Justices  of  the  Peace  and  of- 
ficers of  the  militia,  nor  any  defaidter  for  public  mon(;y,  or  for  any  legal 
taxes  required  of  him,  shall  have  a  seat  in  either  House;  nor  shall  any 
Seuiitor,  or  Repres'-ntative,  after  his  qualification  as  su(!h,  be  elected  by 
the  General  Assend)ly,  or  appointinl  by  the  Governor,  (^ilher  with  or 
without  the  advice  and  con.sent  of  the  Senate,  to  any  office  or  a[)point- 
ment  having  any  errjolument  annexed  thereto,  during  the  time  for  which 
he  siiall  have  been  elected. 
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§531.  Par.  Vfll.  Removal  vacates.  Tlio  seat  of  a  inomh^ir  of  either 
House  shall  he  vaeated  on  his  removal  from  the  dislriet  or  coniif.y  from 
whieh  he  was  elected. 

SECTION   Y. 

§532.  Parat^raph  I.  Qitalifications  of  Senators.  Tfie  Seiialors  sliall 
bo  citizens  of  the  United  States,  who  have  attained  tlie  a^e  of  t\vci»ty- 
iive  y(^arH,  ;ind  who  shall  have  l)e(Mi  citizens  of  this  Slate  lor  four  years, 
and  for  one?  year  resich'iits  of  the  district  from  which  electc-l. 

§533.  Par.  11.  President.  The  presiding  officer  of  the  S(^nate  shall 
be  styled  the  President  of  the  Senate,  and  shall  be  elected  viva  voce  from 
tiie  Senators. 

§534.  Par.  IIL  Impeachments.  The  Senate  shall  have  the  sole  pow- 
er to  tiy  impeachments. 

§535.  Par.  IV.  Trial  of  impeachments.  When  sitting  for  that  pur- 
pose, the  mem  hers  shall  be  on  oath,  or  affirmation,  and  shall  be  presided 
over  by  the  Chief  Justice,  or  the  presiding  Justice  of  the  Supreme 
Court.  Should  the  Chief  Justice  be  disqualified,  the  Senate  shall  select 
the  Judge  of  the  Supreme  Court  to  preside.  No  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  present. 

§536.  Par.  V.  Judg7nents  in  impeachments.  Judgments,  in  cases  of 
impeachment,  shall  not  extend  further  than  removal  from  office,  and  His- 
qualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit,  within 
tiiis  State;  but  the  party  convicted  shall,  nevertheless,  be  liable,  and 
subject  to  indictment,  trial,  judgment  and  punishment,  according  to 
law. 

Section  YI. 

§537.  Paragraph  I.  Qualifications  of  Representatives.  The  Repre- 
sentatives shall  be  citizens  of  the  United  States  who  have  attained  the 
age  of  twenty-one  years,  and  who  shall  have  been  citizens  of  this  State 
for  two  years,  and  for  one  year  residents  of  the  counties  from  which 
elected. 

§538.  Par.  II.  Speaker.  The  presiding  officer  of  the  House  of  Rep- 
resentatives shall  be  styled  the  Speaker  of  the  House  of  Representatives, 
and  shall  be  elected  viva  voce  from  the  body, 

§539.  Par.  IIL  Power  to  impeach.  The  House  of  Representatives 
shall  have  the  sole  power  to  impeach  all  persons  who  shall  have  been,  or 
may  be,  in  office. 

Section  YII. 

§540.  Paragraph  I.  .Elections — returns,  etc. — disorderly  conduct.  Each 
House  shall  be  tlie  judge  of  the  election,  returns,  and  qualificati«uis  of 
its  members,  and  shall  have  power  to  punish  them  foi'  disorderly  be- 
havior, or  misconduct,  by  censure,  fine,  im[)risonment,  or  expulsion  ;  but 
no  member  shall  be  expelled,  except  by  a  vote  of  two-thirds  of  the 
House  to  which  he  belongs. 

§541.  Par.  11.  Contempts — how  punished.  Each  House  may  punish 
by  imprisonment,  not  extending  beyond  the  session,  any  person,  not  a 
member,  wiu)  shall  be  guilty  of  a  contempt,  by  any  disorderly  behavior 
in  its  presence,  or  who  shall  rescue,  or  attempt  to  rescue,  any  person  ar- 
rested by  order  of  either  House. 
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§542.  Par.  III.  Privile(/e  of  members.  The  members  of  both  Houses 
shall  be  free  from  arrest  during  their  attendance  on  the  General  Assem- 
bly, and  in  i^oing  thereto,  or  returning  therefrom,  except  for  treason, 
felony,  larceny,  or  breach  of  the  peace;  and  no  member  shall  be  liable 
to  answer  in  any  other  place  for  anything  spoken  in  debate  in  either 
Hous(». 

§")43.  Par.  IV.  Journals.  Each  House  shall  keep  a  journal  of  its 
procrt-dings,  and  })ublish  it  immediately  after  its  adjoui'ument. 

§544.  Par.  V.  ]Vherc  kept.  The  original  journal  shall  be  preserved 
aftrr  })ub!ication,  in  the  office  of  the  Secretary  of  State,  but  there  shall 
be  no  other  record  thereof. 

§545.  Par.  VI.  Yeas  and  nays — ichen  taken.  The  yeas  and  nays  on 
any  (piestion  shall,  at  the  desire  of  one-fifth  of  the  members  present,  be 
entered  on  the  journal. 

§546.  Par.  VII.  Bills  to  be  read.  Every  bill,  before  it  shall  pass, 
shall  be  rcail  three  times,  and  on  three  separate  days,  in  each  House,  un- 
less in  cases  of  actual  invasion  or  insurrection. 

§547.  Par.  VIM.  One  subject  matter  expressed.  .  No  law  or  ordinance 
shall  pass  which  refers  to  more  than  onesubjecit  matter,  or  contains  mat- 
ter dilferent  from  what  is  expressed  in  the  title  thei'eof. 

See  49  Ga.,  232  ;  50  Ga.,  374  ;  55  Ga.,  36.  Three  corporations  cannot  be  incorporated  in  the  same  act :  51 
Ga.,  571.  See  for  a  strong  case  :  51  Ga.,639;  also  52  Ga.,  621.  "  Other  purposes  "  in  title  ;  52Ga.,62i. 
See  generally  :  North  Eastern  Railroad  Company  vs.  Morris,  August  Term,  1877. 

§548.  Par.  IX.  General  appropriation  bill.  The  general  appropria- 
tion hill  shall  embrace  nothing  except  appropriations  fixed  by  previous 
laws,  the  ordinary  expenses  of  the  Executive,  Legislative  and  Judicial 
De[)artments  of  the  government,  payment  of  the  public  debt  and  inter- 
est thereon,  and  for  the  su})j)ort  of  the  public  institutions  and  educational 
inteiests  of  the  State.  All  other  approi)riations  shall  be  made  by  sepa- 
rate hills,  each  end)racing  but  one  subject. 

§549.  Par.  X.  Bills  for  revenue.  All  bills  for  raising  revenue,  or 
appropriating  money,  shall  originate  in  the  House  of  E;e[)resentatives, 
but  the  Senate  may  propose,  or  concur  in  amendments,  as  in  other  bills. 

§550.  Par.  XI.  Public  money — how  drawn.  No  money  shall  be  drawn 
from  the  treasury  except  by  ap})roj)riation  made  by  law,  an<l  a  regular 
staiementand  aceountof  the  leceipt  and  ex()enditure  of  all  })id)lic  money 
shall  be  pid)lished  every  three  months,  and,  also,  with  the  laws  passed  by 
eafh  session  of  the  General  Assembly. 

§551.  Par.  XII.  Bills  appropriating  money.  No  bill  or  resolution 
appropriating  money  shall  become  a  law,  unless,  upon  its  passage,  the 
yeas  and  nays,  in  each  House,  are  recorded. 

§552.  Par.  XIII.  Acts  signed — rejected  bills.  All  Acts  shall  be  signed 
by  the  Presi<lent  of  the  Senate  and  the  Speaker  of  the  House  of  Repre- 
sentatives, and  no  bill,  or<linance  or  resolution,  intend<Hl  to  have  the  effect 
of  a  law,  which  shall  have  been  rejected  by  either  House,  shall  be  again 
proposed  during  the  same  session,  under  the  same  or  any  other  title, 
without  the  consent  of  two-thirds  of  the  House  by  which  the  same  was 
reJK't^'d. 

§553.  Par.  XIV.  Majority  of  members,  to  pass  bill.  No  bill  shall 
become  a  law  unless  it  shall  receive  a  majority  of  the  votes  of  all  the 
members  elected  to  each  House  of  the  General  Assembly,  and  it  shall, 
in  every  instance,  so  appear  on  the  journal. 
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§554.  Par.  XV.  Loc/d  hllU,  All  .si)('(;Ial  or  looal  frills  shall  ori|ri- 
nate  in  the  House  of  UfjpreHcritativa'S.  Th(;  Speaker  of  the  House  of 
Representatives  shall,  within  fiv(i  days  from  th(;  organization  (jf  (Im;  Ci";M- 
eral  Ass(!rn!)ly,  a[)p()int  a  (;omrnItl(.'e,  consisting  of  oikj  from  earh  C'ori- 
gressional  District,  whosi;  duty  it  shall  he  to  considei',  and  consolidate 
all  special  and  local  bills,  on  the  same  sid)j(!ct,  and  rej)ort  the  same  to  the 
House;  and  no  special  or  local  hill  shall  be  read  or  considerrjd  by  the 
House  until  the  same  has  been  re{)orted  by  said  (committee,  uid<'ss  by  a 
two-thirds  vote.  And  no  bill  shall  be  (Considered  or  report(id  to  the 
House,  by  said  committee,  unless  the  same  shall  have  been  laid  before  it 
within  fifteen  days  after  the  organization  of  the  General  Assembly,  ex- 
cept by  a  two- thirds  vote. 

§555.  Par.  XV  I.  NotiGe  of  intention  to  ash  locfd  I eghhdion^necf Hilary. 
No  local  or  special  bill  shall  be  passed,  unless  noticce  of  the  intention  t<» 
aj)ply  therefor  shall  have  been  published  in  the  locality  where  the  mat- 
ter, or  thing  to  be  effected,  may  be  situated,  which  notice  shall  be  given 
at  least  thirty  days  prior  to  the  introduction  of  such  bill  into  the  Gen- 
eral Assembly,  and  in  the  manner  to  be  prescribed  by  law.  T!ie  evi- 
dence of  such  notice  having  been  publishedj  shall  be  exhibited  in  the 
General  Assembly  before  such  Act  shall  be  passed. 

§556.  Par.  XVI  I.  Statutes  and  SeGtions  of  Code — hoio  amended. 
No  law,  or  section  of  the  Code,  shall  be  amended  or  repealed  by  niere 
reference  to  its  title,  or  to  the  number  of  the  section  of  the  Code,  but  the 
amending  or  repealing  Act,  shall  distinctly  describe  the  law  to  be  amended 
or  repealed,  as  well  as  the  alteration  to  be  made, 

§557.    Par.  XVIII.     Corporations.     The    General    Assembly   shall 
have  no  power  to  grant  cor[)orate  powers  and  privileges   to  private  com- 
panies, except  banking,  insurance,  railroad,   canal,  navigation,   express^        ' 
and  telegraph  companies;   nor  to  make  or  change  election  precincts;   nor^^^ 
to  establish  bridges  or  ferries;   nor  to  change  names  or   legitimate  chil-' 
dren;   but  it  shall  prescribe  by  law  the  manner  in   which  such   powers 
shall  be  exercised  by  the  Courts. 

Corporations  :  Court  in  its  order  may  specify  objects  :  54  Ga.,  474.  Should  specify  such  objects  in  petition  : 
54  Ga.,  673.     See,  also,  55  Ga.,  236.     Liable  as  partners  were  illegally  incorporated  :  55  Ga.,  639;  52Ga.,  351. 

§558.  Par.  XIX.  Recognizances.  The  General  Assembly  shall  have 
no  power  to  relieve  principals  or  securities  upon  forfeited  recognizances, 
from  the  payment  thereof,  either  before  or  after  judgment  thereon,  unless 
the  princi[)al  in  the  recognizance  shall  have  been  aj>prehended  and  placed 
in  the  custody  of  the  [)roper  officer. 

What  discharges  sureties:  51  Ga.,   158,   171,   192,  5'24;    53  Ga.,  166.     Buffington  e^j.  The  Governor,  etc., 
January  23d,  1877.     See,  also,  55  Ga.,  244 ;  Governor,  for  use,  etc.,  vs.  Craig  e^  al.,  August  Term,  1S77. 

§559.  Par.  XX.  Street  raihcays.  The  General  Assembly  shall  not 
authorize  the  construt^tion  of  any  street  passenger  railway  within  the 
limits  of  any  incorporated  town  or  city,  without  the  consent  of  the  cor- 
porate authorities. 

§560.  Par.  XXI.  Yeas  and  nays  to  he  entered — when.  Whenever 
the  Constitution  requires  a  vote  of  two-thirds  of  either  or  both  Houses 
for  the  passing  of  an  act  or  resolution,  the  yeas  and  nays  on  the  passage 
thereof  shall  be  entered  on  the  journal. 

§561.  Par.  XX 11.  Powers  of  the  Legislature.  The  General  Assembly 
shall  have  power  to  make  all  laws  and  ordinances  consistent  with  this  Con- 
stitution, and  not  repugnant  to  the  Constitution  of  the  United  States, 
which  they  shall  deem  necessary  and  proper  for  the  welfare  of  the  State. 

See  sup.,  33  Ga.,  38;  53  Ga.,  613. 


no  CHAPTER  LI.— ARTICLE  3.— Legislative. 


^1754. 


§562.  Par.  XXIII.  Slc/nafure  of  Govenior.  No  provision  in  this 
Constitution,  for  a  two-thirds  vote  of  both  Houses  of  the  General  As- 
senihly,  shall  he  construed  to  waive  the  necessity  for  the  signature  of  the 
Governor,  as  in  any  otlier  ease,  except  in  tlie  case  of  the  two-tliirds  vote 
required  ti)  override  tlie  veto,  and  in  case  of  proh)ngati()n  of  a  session 
of  the  General  Assembly. 

Act  neither  approved  nor  vetoed — declared  law  when  :  52  Ga.,  211. 

§56t'..  Par.  XXIV.  Adjournmcnfs.  Neither  House  shall  adjourn  for 
more  than  (hree  days,  or  to  any  other  place,  without  the  consent  of  the 
other,  and  in  case  of  a  disagreement  betw(HM)  the  two  Houses,  on  a  ques- 
tion of  adjournment,  the  Governor  may  adjourn  either,  or  both  of  them. 

Section  YIII. 

§504.  Paragraj^h  I.  Secretary  mid  Clerk.  The  officers  of  the  two 
Houses,  other  than  ihe  President  and  Speaker,  shall  be  a  Secretary  of 
the  Senate  and  Clerk  of  the  House  of  Repi'csentatives,  and  such  assist- 
ants Hb  thty^  may  appoint  ;  but  the  clerical  expenses  of  the  Senate  shall 
not  excfcd  sixty  dollars  per  day,  for  each  session,  nor  those  of  the  House 
of  Representatives  seventy  dollars  i)er  day,  for  each  session.  The  Sec- 
retary of  I  he  Senate,  and  Cleik  of  the  House  of  Representatives,  sh^dl 
be  required  to  give  bond  and  security  for  the  faithiul  discharge  of  their 
respective  duties. 

Section  IX. 

§565.  Paragrapii  I.  Per  diem.  The  })er  diem  of  members  of  the 
General  Assembly  shall  not  exceed  four  dollars;  and  mileage  shall  not 
exceed  ten  cents  ior  each  mile  traveled,  by  the  neai'cst  practicable  route, 
in  going  to,  and  returning  from,  the  Capital;  but  the  Pr'esident  of  the 
Senate  and  the  Speaker  of  the  House  of  Representatives,  shall  each  re- 
ceive not  exceeding  seven  dollars  per  day. 

Section  X. 

§566.  Paragraph  I.  Elections  by  Genercd  Assembly.  All  elections  by 
the  General  Assembly  shall  be  viva  voce^  and  the  vote  shall  appear  on 
the  journal  of  the  House  of  Representatives.  AVhen  the  Senate  and 
Plouse  of  Represenatives  unite  for  the  pui'pose  of  elections,  they  shall 
meet  in  the  Represei»tative  Plall,  and  the  President  of  the  Senate  shall, 
ill  such  cases,  preside  and  declare  the  result. 

Section  XL 

§567.  Paragraj)h  I.  Wife's  estate.  AH  })roperty  of  the  wife  at  the 
time  of  her  marriage,  and  all  property  given  to,  inherited,  or  acquired 
bv  her,  shall  remain  her  separate  property,  and  not  be  liable  for  the  debts 
of  lier  husband. 

Wife's  estate:  51  Ga.,  35,  40,  147,  246;  52  Ga.,  205,  225,  315,  376,  389,  500,  648;  53  Ga.,  250,  277,  318,  416, 
435,  668;  54  Ga.,  262,  543,  560;  55  Ga.,  41,68;  57Ga.,207,  235,412.  Wife'.s  consent  to  sales  to  secure  debt : 
54Ga.,529.  See,  also,  on  this  point,  Christopher  and  wife  z/.y.  Williams,  ex'r,  JJeccmber  nth,  1877.  Pre- 
sumption that  husband  owns  the  jjroperty  :  51  Ga.,  13,  291 ;  52  (ja.,  225;  54  Ga.,  168,  332,  614,  681 ;  55  Ga., 
332.  Generally:  55  Ga.,  406,  504,  590 ;  56  (ia.,  22,  47,  79,  loi,  598,  57  Ga.,  235.  Husband  witness  for  wife  : 
54  Ga.,  623.     Will,  by  married  woman  :  56  Gu.,  344;  suits  by  :  57  Ga.,  25s. 

See  on  this  section,  King  vs.  Thompson,  September  25th,  1877. 

Section  XII. 

§568.  Paragraj)h  I.  Non-resident  Insurance  Companies.  All  life  in- 
surance companies  now  doing  business  in  this  State,  or  which  may  desire 
to  establish  agencies  and  do  business  in  the  State  of  Georgia,  chartered 
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by  other  States  of  the  Union,  or  foreign  Station,  whall  show  that  i\if-y 
have  deposited  with  the  ( 'oiMj)troIh;r  (jjciieral  of  the  State  in  wiiieli  lh<y 
are  chartered,  or  of  this  State,  the  Insurance  Couiinissioner,  oi-  such  ^3^^,  etc. 
other  offieer  as  may  be  authorized  to  receive  it,  not  l(;ss  than  oik;  hun- 
dred thousand  dolhu'S,  in  su(;li  securiti(;s  as  rnay  l>e  decfued  i>y  such  ofH- 
cer  e(juivahMit  (o  cash,  subject  to  his  order,  as  a  guarantee  fujid  for  tlje 
security  of  j)oli(^y  hohlers. 

§5()9.  Par.  II.  LiGense  by  Comptroller.  Wh(.'n  such  sliowing  is  made 
to  the  Coniptrolhu-  General  of  the  State  of  (jleor^ria  hy  a  proper  certi- 
ficate from  the  State  official  having  charge  of  the  funds  so  deposited,  the 
Comptroller  Genei'al  of  tlu^  State  of  Georgia  is  authorized  to  issue  to  the 
company  niaking  such  showing,  a  license  to  do  business  in  the  State, 
upon  paying  the  fees  required  by  law, 

§570.  Par.  III.  ReHident  Insuranee  Companies.  All  life  insui-jince 
companies  chartered  by  the  State  of  Georgia,  or  wd)ich  may  hereafter 
be  chaitered  by  the  State,  shall,  before  doing  business,  deposit  with 
the  Comptroller  General  of  the  State  of  Georgia,  or  with  some 
strong  corporation,  which  may  be  approved  by  said  Co:i!})troller 
General,  one  hundred  thousand  dollars,  in  such  securities  as  may  be 
deemed  by  him  equivalent  to  cash,  to  be  subject  to  his  order,  as  a  guar- 
antee fund  for  the  security  of  the  policy  holders  of  the  company  making 
such  deposit,  all  interest  and  dividends  arising  from  such  securities  to  be 
paid,  when  due,  to  the  company  so  depositing.  An}^  such  securities  us 
may  be  needed  or  desired  by  the  company  may  be  taken  from  said  De- 
partment at  any  time  by  replacing  tliem  with  other  securities  equally 
acceptable  to  the  Comptroller  General,  whose  certificate  for  the  same  shall 
be  furnished  to  the  company. 

§571.  Par.  IV,  General  Assembly  to  enact  Imos  for  people^ s  protection, 
etc.  The  General  Assembly  shall,  from  time  to  time,  enact  laws  to  com- ^3^' ^^"^• 
pel  all  fire  insurance  companies  doing  business  in  this  State,  whether 
chartered  by  this  State,  or  otherwise,  to  deposit  reasonable  securities  with 
the  Treasurer  of  this  State,  to  secure  the  people  against  loss  by  the  oper- 
ations of  said  companies. 

§572.  Par.V.  Repoi^ts  by  Insurance  Companies.  The  General  Assembly 
shall  compel  all  insuraiiee  companies  in  this  State,  or  doing  business 
therein,  under  proper  penalties,  to  make  semi-annual  reports  to  the  Gov- 
ernor, and  print  the  same  at  their  own  expense,  for  the  information  and 
protection  of  the  people. 

General  Note  on  Section  XII. — Insurance  contracts  must  be  in  writing  :  5iGa.,76.  Alteration  must 
also  be  in  writing  :  Ibid.  See  generally:  51  Ga.,  95,  510,  624  ;  52  Ga.,  419,  458,  640;  53  Ga.,  109,  359,  442, 
535,  578;  54  <^a.,  376;  55  Ga.,  103,  iii,  266,  475,  674  ;  56  Ga.,  237.  339;  57  Ga..  64,  221,  469,  533.  Misrepre- 
sentations, to  render  contract  void,  must  be  material :  Mobile  Fire  Department  Insurance  Company  -z^s.  Cole- 
man &  Cullatt,  May  5th,  1877.  Warranty  and  Fraud ;  Same  Company  e^^r.  Miller,  May  5th,  1S77.  Waiver 
of  forfeiture;  57  Ga.,  469;   Piedmont  and  Arlington  Life  Insurance  Compan3'  z's.  Lester,  October  16th,  1877. 


ARTICLE    lY. 
POWER  OF  THE  GENERAL  ASSEMBLY  OVER  TAXATION,  ETC. 

Section  I. 

§573.  Paragraph  I.  Taxation — a  sovereign  right.  The  right  of  taxa- 
tion is  a  sovereign  right — inalienable,  indesLructible — is  the  life  of  the 
State,  and  rightfully  belongs  to  the  people  in  all  liepublican  govern- 
ments, and  neither  the  General  Assembly,  nor  any,  nor  all  other  depart- 
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nients  of  the  Government  established  by  this  Constitution,  shall  ever  have 
the  authority  to  irrevocably  give,  grant,  limit,  or  restrain  this  right; 
and  all  laws,  grants,  eontraets,  and  all  other  acts,  whatsoever,  by  said 
Government,  or  any  department  thereof^  to  affect  any  of  these  pnrposes, 
shall  he,  and  aie  hereby,  declared  to  be  null  and  void,  for  every  pnrpose, 
whatsoever;  and  said  right  of  taxation  shall  always  be  under  tlie  com- 
plete c(.i)trol  of,  and  revocable  by,  the  St^ate,  notwithstanding  any  gift, 
grant,  or  contract,  whatsoever,  by  the  General  Assembly. 

Section  II. 

§574.   Paragraph   I.  Railroad  tariffs.     The  power  and  authority  of 
regulating  railroad  freight  and  passenger  tariffs,  [ireventing  unjnst  dis- 
^-'^-  criminaiions,  and    requiring    reasonable  and  jnst    rates   of  freight    and 

])asseiiger  tariffs,  are  hereby  conferred  upon  the  General  Assesiibly,  whose 
<kity  it  shall  be  to  pass  laws,  fiom  time  to  time,  to  regulate  fj-eight  and 
passenger  tariffs,  to  prohibit  nnjust  dis(a'iminations  on  the  various  rail- 
roads of  this  State,  and  to  prohibit  said  roads  from 'charging  other  than 
jnst  and  reasonable  rates,  and  enforce  the  same  by  adequate  i)enalties. 

§575.  Par.  II.  Right  of  eminent  domain — police  poioer.  The  exercise  of 
the  right  of  eminent  domain  shall  never  beabridged,  nor  so  construed  as  to 
prevent  the  General  Assembly  from  taking  the  [)ro})eriy  and  franchises 
of  incorporated  companies,  and  subjecting  them  to  public  use,  the  same 
as  propei'ty  of  individnals;  and  the  exercise  of  the  police  power  of  the 
State  shall  never  be  abridged,  nor  so  construed  as  to  permit  corporations 
to  conduct  their  business  in  such  a  luanner  as  to  infringe  the  equal  rights 
of  individuals,  or  the  general  well  being  of  the  State. 

§576.  Par.  III.  Charters  revived  or  amended  become  subject  to  this 
Constitution.  The  General  Assembly  shall  not  i-emit  the  forfeiture  of 
the  charter  of  any  corporation,  now  existing,  nor  alter  or  amend  the 
same,  nor  pass  any  other  general  or  special  law  for  the  benefit  of  said  cor- 
poration, except  n])on  the  condition  that  snch  corporation  shall  thereafter 
liold  its  charter  subject  to  the  provisions  of  this  Constitution;  and  every 
amendment  of  any  charter  of  any  corporation  in  this  Slate,  or  any  spe- 
cial law  for  its  benefit,  accepted  thereby,  shall  operate  as  a  novation  of 
said  charter  and  shall  bring  the  same  under  the  provisions  of  this  Con- 
stitution: Provided,  t\\ at  this  section  shall  not  extend  to  any  amend- 
ment for  the  })nrpose  of  allowing  any  existing  road  to  take  stock  in  or 
aid  in  the  building  of  any  branch  road. 

§577.  Par.  IV.  Buying  stock,  etc.,  in  other  corporations — competition. 
The  General  Assembly  of  this  State  shall  have  no  })ower  to  authorize 
any  corporation  to  buy  shares,  or  stock,  in  any  other  corporation  in  this 
State,  or  elsewhere,  or  to  make  any  contract,  or  agreement  whatever,  with 
any  snch  corporation,  which  may  have  the  effect,  or  be  intended  to  have 
the  effect,  to  defeat  or  lessen  competition  in  their  respective  businesses,  or 
to  enconrage  monopoly;  and  all  such  contracts  and  agreements  shall  be 
illegal  and  void. 

§578.  Par.  V.  Rebates.     No  railroad  company  shall  give,  or  pay,  any 
g3o6.  rebate,  or  bonus  in  the  nature   thereof,  directly  or  indirectly,  or  do  any 

act  to  mislead  or  deceive  the  public  as  to  the  real  rates  charged  or  re- 
ceived for  freights  or  passage;  and  any  such  payments  shall  be  illegal  and 
void,  and  these  prohibitions  shall  be  enforced  by  suitable  penalties. 
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§579.  Par.  VI .   OhlU/ation  of  contracts  preservpd.     No  provl'^ion  ^>f>^5iQg 
this  Article  shall    be  rhienicd,  hold,  or  taken   to  irn[)Jiir  the  obJigaLioii  of" 
any  contract  heretofore  ma(h;  by  the  State  of  Georgia. 

§580.   Par.  VI T.    General  Af^.'iemhly  to  enforce.     Th<j  O^-neral  Assem- 
bly shall  enforce  the  provisions  ol'  this  Article  by  a[)pro[)riate  legislation. 


ARTICLE  y. 
EXECUTIVE    DEPARTMENT. 

Section  I. 

§681.  Paragrapli  I.  Executive  Department.  The  officers  of  tlie  Exec- 
utive Department  shall  consist  of  a  Governor,  Secretary  of  State,  Comp- 
troller General,  and  Treasurer. 

§582.  Par.  II.  Governor — term  of  office,  salary,  etc.  The  executive 
power  shall  be  vested  in  a  Governor,  who  shall  hold  his  office  during 
the  term  of  two  years,  and  until  his  successor  shall  be  chosen  and  quali- 
fied, lie  shall  not  be  eligible  to  re-election,  after  the  exj)iration  of  a 
second  term,  for  the  period  of  four  years.  He  shall  have  a  salary  of 
three  thousand  dollars  per  annum,  (until  otherwise  provided  by  a  law 
passed  by  a  two-thirds  vote  of  both  bi'anches  of  the  General  Assembly,) 
which  shall  not  be  increased  or  diminished  during  the  period  for  which  he 
shall  have  been  elected;  nor  shall  he  receive,  within  that  time,  any  other 
emolument  from  the  United  States,  or  either  of  them,  or  from  any  for- 
eign power.  But  this  reduction  of  salary  shall  not  apply  to  the  present 
term  of  the  present  Governor. 

§583.  Par.  III.  Election  for  Governor.  The  first  election  for  Gov- 
ernor, under  this  Constitution,  shall  be  held  on  the  first  Wednesday  in 
October,  1880,  and  the  Governor-elect  shall  be  installed  in  office  at  the 
nexli  session  of  the  General  Assembly.  An  election  shall  take  })lace 
biennally  thereafter,  on  said  day,  until  another  date  be  fixed  by  the  Gen- 
eral Assembly.  Said  election  shall  beheld  at  the  places  of  holding  gen- 
eral elections  in  the  several  counties  of  this  State,  in  the  manner  pre- 
scribed for  the  election  of  members  of  the  General  Assemblv,  and  the 
electors  shall  be  the  same. 

§584.  Par.  IV.  Retuims  of  elections.  The  returns  for  every  election 
of  Governor  shall  be  sealed  u[)  by  the  managers,  se[)arately  from  other 
returns,  and  directed  to  the  President  of  the  Senate  and  Speaker  of  the 
House  of  Representatives,  and  transmitted  to  the  Secretary  of  State, 
who  shall,  without  opening  said  returns,  cause  the  same  to  be  laid  before 
the  Senate  on  the  day  after  the  two  Houses  shall  have  been  organized, 
and  they  shall  be  transmitted  by  the  Senate  to  the  House  of  Represen- 
tatives. 

§585.  Par.  V.  How  published.  The  members  of  each  branch  of  the 
General  Assembly  shall  convene  in  the  Representative  Hall,  and  the 
President  of  the  Senate  and  S})eaker  of  the  tlouse  of  Representatives 
shall  open  and  publish  the  returns  in  the  presence  and  under  the  direc- 
tion of  the  General  Assembly;  and  the  person  having  the  majority  of 
the  whole  number  of  votes,  shall  be  declared  duly  elected  Governor  of 
this  State  ;  but  if  no  person  shall  have  such  majority,  then  from  the  two 
persons   having  the  highest  number  of  votes,  who  shall  be  in  life,  and 
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shall  not  deoliuo  an  election  at  the  time  appointed  for  tiie  General  As- 
sembly to  elect,  the  General  Assembly  shall,  inirncHliately,  elec^t  a  Gov- 
ernor vira  voci' ;  and  in  all  cases  of  election  of  a  Governor  by  the  General 
Assembly  a  majority  of  the  members  present  shall  be  necessary  to  a 
choice. 

§586.  Par.  VI.  Contested  elections.  Contested  elections  shall  be  de- 
determined  by  both  Houses  of  the  General  Assembly,  in  such  manner  as 
bhall  be  prescribed  by  law. 

§587.  Par.  VII.  Qualifications  of  Governor.  No  person  shall  be  eli- 
gible to  the  ortiee  of  Governor  who  siiall  not  have  been  a  citizen  of  the 
Ijnitt'd  States  fifteen  years,  and  a  citizen  of  the  State  six  years,  and  who 
shall  not  have  attained  the  age  of  thirty  years. 

§588.  Pai".  VIII.  Death,  resignation  or  disability  of  Governor.  In 
case  of  the  death,  resignation,  or  disability  of  the  Governor,  the  Presi- 
dent of  the  Senate  shall  exercise  the  executive  powers  of  the  govern- 
ment until  such  disability  be  removeil,  or  a  successor  is  elected  and  qual- 
fied.  And  in  case  of  the  death,  resi^^nation  or  disability  of  the  President 
of  the  Senate,  the  Speaker  of  the  House  of  Representatives  shall  exer- 
cise the  executive  powers  of  the  government,  until  the  removal  of  the 
disability,  ov  the  election  and  qualification  of  a  Governor. 

§589.  Par.  IX.  Unexpired  terms.  The  General  Assembly  shall  have 
power  to  provide  by  law,  for  filling  unexpired  terms  by  special  elections. 

§590.  Par.  X.  Oath  of  office.  The  Governor  shall,  before  he  enters  on 
the  duties  of  his  office,  take  the  following  oath  or  affirmation  :  *'  I  do 
Hoiemnly  swear  (or  affirm  as  the  case  may  l)e)  that  I  will  faithfully  exe- 
cute the  office  of. Governor  of  the  State  of  Georgia,  and  will,  to  the  best 
of  my  ability,  preserve,  prote(;t  and  defend  the  Constitution  thereof,  and 
the  Constitution  of  the  United  States  of  America." 

§591.  Par.  XI.  Commander-in-chief.  The  Governor  shall  be  Com- 
mander-in-chief of  the  army  and  navy  of  this  State,  and  of  the  militia 
thereof. 

§592.  Par.  XII.  Reprieves  and  pardons.  He  shall  have  power  to 
grant  reprieves  and  pardons,  to  commute  penalties,  remove  disabilities 
imposed  by  law,  and  to  remit  any  part  of  a  sentence  for  offenses  against 
the  State,  after  conviction,  excej)t  in  cases  of  treason  and  impeachment, 
subject  to  such  regulations  as  may  be  provided  by  law  relative  to  the 
manner  of  ap[)lying  for  pardons.  Upon  conviction  for  treason,  he  may 
suspend  (he  execution  of  the  sentence  and  report  the  case  to  the  Genei'al 
Assembly  at  the  next  meeting  thereof,  when  the  General  Assembly  shall 
either  pardon,  commute  the  sentence,  direct  its  execution,  or  grant  a 
further  reprieve.  He  shall,  at  each  session  of  the  General  Assembly, 
communicate  to  that  body  each  case  of  reprieve,  pardon  or  commutation 
granted,  stating  the  name  of  the  convict,  the  offense  of  which  he  was 
convicted,  the  sentence  and  its  date,  the  date  of  the  reprieve,  pardon  or 
commututation,  and  the  reasons  for  granting  the  same.  He  shall  take 
care  that  the  laws  are  fiiithfully  executed,  and  shall  be  a  conservator  of 
the  peace  throughout  the  State. 

See  51  Ga.,  255;  Ogletree  vs.  Dozier,  October  23d,  1877. 

§593.  Par.  XIII.  Writs  of  elections — called  sessions  of  Legislature, 
He  shall  issue  writs  of  election  to  fill  all  vacancies  that  may  happen  in 
the  Senate  or  House  of  Kepresentatives  and  shall  give  the  General  As- 
sembly, from  time  to  time,  information  of  the  state  of  the  Commonwealth, 
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and  recominoiid  to  tlieir  conBideration  siicli  moasiirf-.s  as  he  may  deem 
necessary  or  expedient.  He  shall  liave  power  to  convoke  tlie  General 
Assend)ly  on  exlraordlnary  occasions,  bnt  no  law  shall  he  etwjcted  at 
called  sessions  of  (he  G(;neral  Assembly  ex(;ept  sueii  as  shall  relate  to 
the  ol)jeet  stated  in  his  piocilanuition  convening  th(;rn. 

§594.  Par.  XIV.  Filling  vacancies.  When  any  office  shall  become 
vacant,  by  death,  resignation,  or  otherwise,  the  Governor  shall  have 
power  to  fill  snch  vac^anc^y,  unless  otherwise  piovidcd  by  law;  and  per- 
sons so  appoinled  shall  continue  in  office  until  a  successor  is  commissioned, 
agreeably  to  the  mode  pointed  out  by  this  Constitution,  or  bylaw  in  pur- 
suance thereof. 

§595.  Par.  XV.  Appointments  rejected.  A  person  once  rejected  by 
the  Senate  shall  not  be  re-appointed  by  the  Governor  to  the  same  office 
during  the  same  session,  or  tlie  recess  thereafter. 

§596.  Par.  XVI.  Governor's  veto.  The  Governor  shall  have  the  re- 
vision of  all  bills  passed  V)y  the  General  Assembly,  before  the  same  shall 
become  laws,  but  two-thirds  of  each  House  may  pass  a  law,  notwith- 
standing his  dissent;  and  if  any  bill  should  not  be  returned  by  the  Gov- 
ernor within  five  days  (Sunday  excepted)  after  it  has  been  presented  to 
1dm,  the  same  shall  be  a  law;  unless  the  General  Assembly,  by  their 
adjournment,  shall  })revent  its  return.  He  may  approve  any  appropria- 
tion, and  disapprove  any  other  appropriation,  in  the  same  bill,  nnd  the 
latter  shall  not   be  effectual,  unless  passed  by  two-thirds  of  each  House. 

§597.  Par.  XVII.  Governor  must  approve.  Every  vote,  resolution, 
or  order,  to  which  the  concurrence  of  both  Houses  may  be  necessary, 
except  on  a  question  ef  election,  or  adjournment,  shall  be  presented  to 
the  Governor,  and  before  it  shall  take  efifect,  be  approved  by  him,  or, 
being  disap}>rovedj  shall  be  repassed  by  two-thirds  of  each  House. 

Act  neither  approved  nor  vetoed,  declared  law — when  :  52  Ga.,  211. 

§598.  Par.  XVIII.  Information  from  Department  officers — Treasurer 
and  Comptroller.  He  may  require  information,  in  writing,  from  the  of- 
ficers in  the  Executive  Department  on  any  subject  relating  to  the  duties 
of  their  res})ective  offices.  It  shall  be  the  duty  of  the  Governor,  quar- 
terly, and  oftener  if  he  deems  it  expedient,  to  examine,  under  oath,  the 
Treasurer  and  Comptroller  General  of  the  State  on  all  matters  pertain- 
ing to  their  respective  offices,  and  to  inspect  and  review  their  books  and 
accounts.  The  General  Assembly  shall  have  authority  to  provide  by 
law  for  the  suspension  of  either  of  said  officers  from  the  discharge  of  the 
duties  of  his  office,  and,  also  for  the  appointment  of  a  suitable  person  to 
discharge  the  duties  of  the  same. 

\  §599.  Par.  XIX.  Secretaries.  The  Governor  shall  have  power  to 
appoint  his  own  secretaries,  not  exceeding  two  in  number,  and  to  pro- 
vide such  other  clerical  force  as  may  be  required  in  his  office,  but  the 
total  cost  for  secretaries  and  clerical  force  in  his  office  shall  not  exceed 
six  thousand  dollars  per  annum. 

Section  II. 

§600.  Paragraph  I.  Secretary  of  State,  Comptroller  and  Treasurer — 
how  elected.  The  Secretar}^  of  State,  Comptroller-General  and  Treasurer 
shall  be  elected  by  persons  qualified  to  vote  for  members  of  the  General 
Assembly,  at  the  same  time  and  in  the  same  manner  as  the  Governor.  The 
provisions  of  the  Constitution  as  to  the  transmission  of  the  returns  of 
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election,  ooiintinLi;  the  votes,  (leclariiiii;  the  result,  decidiniy  when  tliere  is 
no  eleetioji  and  wlien  there  is  a  contested  election,  applicable  to  the  elec- 
tion ot'  Governor,  shall  a[)ply  to  the  election  of  Secretary  of  State,  Comp- 
troller General  and  Treasurer;  they  shall  be  coinmissioned  by  the  Gov- 
ernor and  hold  their  offices  for  the  same  time  as  the  Governor. 

§601.  Par.  II.  Treasnrers  salari/.  The  salary  of  the  Treasurer  shall 
not  exceed  two  thousand  dollars  per  annum.  I'he  clerical  expenses  of 
his  DeparttUfMit  shall  not  exceed  sixteen  hundred  dollars  per  annum. 

§()()2.  Par.  HI.  Safari/ of  Si'cretari/ of  Sfute.  The  salary  of  the  Sec- 
retary of  State  shall  not  exceed  two  thousand  dollars  per  annum,  and 
the  clerical  expenses  of  his  Department  shall  not  exceed  one  thousand 
dollars  per  annum. 

§003.  Par.  IV.  Comptroller  GoieraVs  salary.  The  salary  of  the 
Comptroller-General  siiall  not  exceed  two  thousand  dollars  per  annum. 
The  cleric:d  expenses  of  his  department,  including  the  Insurance  Depart- 
ment and  Wild  Land  Clerk,  shall  not  exceed  four  thousand  dollars  per 
annum — and  without  said  clerk  it  shall  not  exceed  three  thousand  dol- 
lars |)er  annum. 

§604.  Par.  V.  Profit  from  use  of  public  money.  The  Treasurer  shall 
not  be  allowed,  directly  or  indirectly,  to  receive  any  fee,  interest  or  re- 
ward from  any  person,  bank  or  corporation,  for  the  deposit  or  use,  in 
anv  manner,  of  the  j)ublic  funds  ;  and  the  General  Assembly  shall  en- 
foi'ce  this  provision  by  suitable  penalties. 

§605.  Par.  VI.  QualifiGations.  No  person  shall  be  eligible  to  the 
office  of  Secretary  of  State,  Cotnptroller-General,  or  Treasurer,  unless 
he  shall  have  been  a  citizen  of  the  United  States  for  ten  years,  and 
shall  have  resided  in  this  State  for  six  years  next  preceding  his  elec- 
tion, and  shall  be  twenty-five  years  of  age  when  elected.  All  of  said 
officers  shall  give  bond  and  security,  under  regulations  to  be  prescribed 
by  law,  for  the  faithful  discharge  of  their  duties. 

§606.  Par.  VII.  Fees  and  perquisites  denied.  The  Secretary  of  State, 
the  Comptroller-General,  and  the  Treasurer,  shall  not  be  allowed  any 
fee,  perquisite,  or  compensation,  other  than  their  salaries,  as  prescribed 
by  law,  except  their  necessary  expenses  when  absent  from  the  seat  of 
government  on  business  for  the  State. 

Section  III. 
§607.  Paragraph  I.  Great  Seal.  Tiie  Great  Seal  of  the  State  shall  be 
deposited  in  the  office  of  the  Secretary  of  State,  and  shall  not  be  affixed 
to  any  instrument  of  writing  except  by  order  of  the  Governor,  or  Gen- 
eral Assembly,  and  that  now  in  use  shall  be  the  Great  Seal  of  the  State 
until  otherwise  provided  by  law. 


ARTICLE  VI. 

JUDICIARY. 

Section  I. 

§608.  Paragraph  I.  Courts  enum^erated.  The  Judical  powers  of  this 
Slate  shall  be  vested  in  a  Supreme  Court,  Superior  Courts,  Courts  of 
Ordinary,  Justices  of  the  Peace,  commissioned  Notaries  Public,  and  such 
other  Courts  as  have  been,  or  may  be,  established  by  law. 
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Section   If. 

§600.  P}ira(rraj)lj  I.  Supreme  (hurt  Judr/es.  Tli';  Siipi-orrio  T'oiirt 
shall  couHist  of  a  Chior  Justice  and  two  Associate  Justices.  A  rriMJoriiy 
of  tlie  Court  shall  constitute  a  quorum. 

§609a.  Par.  11.  Governor  to  de.v'r/nate  Judf/en  to  'prenide — vJLen. 
When  one  or  more  of  the  Judges  an;  (lis(]uali(i(vl  from  (ler;i(lin(r  any 
case,  by  int<'r('st  or  otherwise,  the  (jrovernor  shall  designale  a  Judge,  or 
Judges,  of  the  Supi'rior  C.ourts  to  preside  in  said  case. 

§610.  Par.  ril.  Borid  holdmg  Jad/je  d'mpudlfied — inJien.  No  Judge 
of  any  Courtshall  preside  in  any  case  where  the  validity  of  any  bond — 
Federal,  State,  corj)oration  or  municipal — is  involved,  who  holds  in 
his  own  right,  or  as  the  representative  of  others,  any  material  int(;rest  in 
the  class  of  bonds  upon  which  the  question  to  be  decided  aiises. 

§61.1.  Par.  IV.  Terms  of  office.  The  Chief  Justices  and  Assr)eiate 
Justices  shall  hold  their  offices  for  six  years,  and  until  their  sue(;essors 
are  qualified.  A  successor  to  the  incumbent  whose  term  wil!  soonest 
expire,  shall  beelecled  by  the  General  Assembly  in  1880;  a  successor  to 
the  incumbent  whose  term  of  office  is  next  in  duration,  shall  be  elected 
by  the  General  Assembly  in  1882;  and  a  su(;cessor  to  the  third  iiicum- 
bent  shall  be  elected  by  the  General  Assembly  in  PS84;  but  appoint- 
ments to  fill  vacancies  shnll  only  be  for  the  unexpired  term,  or  until  such 
vacancies  are  filled  by  elections,  agreeably  to  the  mode  [)ointed  out  by 
this  Constitution. 

§612.  Par.  V.  Jurisdiction.  The  Supreme  Court  shall  have  no  orig- 
inal jurisdiction,  but  shall  be  a  Court  alone  for  the  trial  and  correction 
of  errors  from  the  Superior  Courts,  and  from  the  City  Courts  of  Atlan- 
ta and  Savannah,  and  such  other  like  Courts  as  may  be  hereafter  estab- 
lished in  other  cities;  and  shall  sit  at  the  seat  of  government,  at  such 
times  in  each  year,  as  shall  be  prescribed  by  law,  for  the  trial  nnd  deter- 
mination of  writs  of  eri'or  from  said  Superior  and  City  Courts. 

§613,    Par.  VI.    Cases — hoiv  disposed  of.     The  Supreme  Court  shall 
dispose  of  every  case  at  the  first  or  second  terra  after  such  writ  of  error ^.. 
is  brought;  and    incase  the  plaititiff  in  error  shall    not    be   prepared  at  ^ 
the  first   term   to  prosecute   the  case — unless  prevented  by  Providential 
cause — it  shall   be  stricken  from   the  docket,  and  the  judgment  below 
shall  stand  affirmed. 

See  Goodman  zjs.  Morris,  October  23d,  1877. 

§614.  Par.  VII.  Judgments  may  be  ivithheld.  In  any  ease  the  Court 
may,  in  its  discretion,  withhold  its  judgment  until  the  next  term  after 
the  same  is  argued. 

Section  III. 

§615.  Paragraph  I.  Terms,  etc.,  of  Superior  Court  Judges.  There 
shall  be  a  Judge  of  the  Superior  Courts  for  each  Judicial  Circuit,  who<^e 
term  of  office  shall  be  four  years,  and  until  his  suc^'essor  is  qualiiied. 
He  may  act  in  other  circuits  when  authorized  by  law. 

§616.  Par.  II.  Elections — when  to  be  made.  The  successors  to  the 
present  incumbents  shall  be  elected  by  the  General  Assembly  as  follows: 
To  the  half  (as  near  as  may  be)  whose  commissions  are  the  oldest,  in  the 
year  1878;  and  to  the  others  in  the  year  1880.  All  subsequent  elections 
shall  be  at  the  session  of  the  General  Assembly  next  preceding  the  expi- 
ration of  the  terms  of  incumbents,  except  elections  to  till  vacancies.  The 
day  of  election  may  be  fixed  by  the  General  Assembly. 


etc. 
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§()17.  Vdv.  irr.  Terms  begin — when.  The  terms  of  the  Judges  to  be 
eleotoil  uiulor  the  Constitution  (except  to  fill  viieuneies)  shall  begin  on 
the  first  day  of  January,  after  their  elections.  But,  if  tiie  time  for  the 
meeting  of  the  General  Assembly  shall  bo  changed,  the  General  Assem- 
bly may  change  the  time  when  the  terms  of  Judges  thereafter  elected 
shall  begin. 

Section  IV. 

§618.  Parngrnpli  T.  Exclusive  jurisdiction.  The  Superior  Court  shall 
liave  exclusive  jurisdiction  in  cases  of  divorce;  in  criminal  cases  where 
the  otfcnder  is  subjecled  to  loss  of  life,  or  confinement  in  the  penitentiary  ; 
in  cases  respecting  titles  to  land,  and  equity  cases. 

Jurisdiction  in  misdemeanors  :  5^  Ga.,  236,  241.     Inequity:  52  Ga.,  153,350;  53  Ga.,  36,  302  ;  54Ga.,i8o; 

55  Ga.,  222      Criminal  law  not  interfered  with  by  equity  :  53  Ga.,  675.     Other  matters:    52  Ga.,   347.     Of- 
fenses against  United  States  laws :  55  Ga.,  192. 

§619.  Par.  11.  Equity  may  be  merged  in  Common  Law  Courts.  The 
General  Assembly  may  confer  upon  the  Courts  of  Common  Law,  all  the 
powers  heretofore  exercised  by  Courts  of  Equity  in  this  State. 

Relief  at  law  :  5iGa.,39S;  52  Ga.,  15,  46;  ;  54  Ga.,  45,  361  ;  55  Ga.,  11  ;  56  Ga.,  222,  627 ;  57  Ga.,  71. 
Contra:  52  Ga.,  350. 

§620.  Par.  III.  General  jurisdiction.  Said  Courts  shall  have  juris- 
diction in  all  civil  cases,  except  as  hereinafter  provided. 

Of  apprentices  :  51  Ga.,  494.     Lost  will :  55  Ga.,  601. 

§621.  Par.  IV.  Appellate  jurisdiction.  They  shall  have  appellate 
jurisdiction  iii  all  such  cases  as  may  be  provided  by  law. 

See  note  to  section  632. 

§622.  Par,  V.  Certiorari,  m/indamus,  etc.  They  shall  have  power 
to  correct  errors  in  inferior  judicatories,  by  writ  of  certioraci,  wlii<ih  shall 
only  issue  on  the  sanction  of  the  Judge;  and  said  Courts,  and  the  Judges 
thereof,  shall  liave  power  to  issue  writs  of  mandamus,  prohibition,  scire 
facia-^,  and  all  other  writs  that  may  be  necessary  for  carrying  their  [)0wers 
fully  into  effect,  and  shall  have  such  other  powers  as  are,  or  may  be, 
conferred  on  them  by  law. 

Certiorari:  51  Ga.,  194;  55  Ga.,  315,  380.  Service  of  the  certiorari:  51  Ga.,  264.  Costs  on  :  53  Ga., 
675.  Certiorari  suspends  judgment :  5cGa.,27o;  55  Ga.,  570.  Amount  involved  over  ^50.03,  and  no  ques- 
tions of  fact,  certiorari  proper  remedy  :  53  Ga.,  569.  Certiorari  to  County  Court  in  criminal  cases  :  55  Ga., 
222.  Judge  should  not  con.iider  matter  outside  petition:  55  Ga.,  380.  Return:  57  Ga.,  150.  Superior  Court 
should  render  final  judgment  when  no  question  of  fact  involved  :    55Ga.,3i5;   56  Gi.,  525.     In  Savannah: 

56  Ga.,  494.    On  proceedings  to  open  road  :  57  Ga.,  495.    Generally  :  Ozmint  z/s.  Daniel,  January  23d,  1877; 
Hirt  vs.  Linton,  September  25th,  1877,  etc. 

Mandamus,  not  made  absolute  at  Chambers  :  56  Ga.,  672.  See,  also,  56  Ga.,  674,  and  section  398  of  this 
Supplement. 

§623.  Par.  VL  Appeal  from  one  jury  to  another.  The  General  As- 
sembly may  j)r()vide  for  an  appeal  t'vom  one  jury,  in  the  Superior  and 
City  Courts  to  another, and  the  said  Courts  may  grant  new  trials  on  legal 
grounds, 

§621.   Par.  VII.  Judgment    by  the    Court.     The  Court  shall   render 
j;272i.  judgment  without  the  vei'dict  of  a  jury,  in  all  civil  cases  founded  on  un- 

comlitional  coiitracts  in   writinir,  where  an  issuable  defense   is   not  filed 
under  oath  or  affirmation. 

See  48  Ga.,  551.  Verdict,  when  no  i.ssuable  defense  is  filed,  illegal  :  55  Ga.,  475.  On  case  appealed  before 
i86?i.  Court  Cfdild  not  enter  judgment :  57  C^a.,  322,  3-4.  In  this  case  verdict  was  upheld,  though  no  issua- 
ble plea  filed  :  57Ga.,507.  Though  no  issuable  defense  filed,  plaintiff  must  prove  all  material  allegations; 
on  failure  to  do  so,  new  trial  granted  :  Hayden  vs.  Johnson,  trustee,  August  Term,  1877.  See  Jones  vs. 
Vine,  October  2d,  1877.  Appeals  must  be  tried  by  special  jury,  though  no  issuable  defense  is  filed  on  oath  : 
Howell  vs.  Glover,  August  Term,  1877.     Not  applicable  to  equity  cases  :  Isaacs  vs.  Tinley,  March  27th,  1877. 

§625.  Par.  VIII.  Sessions.  The  Superior  Courts  shall  sit  in  each 
county  not  less  than  twice  in  each  year,  at  such  times  as  have  been,  or 
may  be,  appointed  by  law. 

See  47  Ga.,   553. 
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§G20.  Par.  IX.  Presidinf/  Ju(J//e  (liHfpKtlified.  Tlio  General  Assernljly 
may  i)r()vi<lo  by  law  for  tin;  ai)|)oiiitin(Mit  of  some  propftr  |)(jrsoii  Xo  pre- 
side in  cases  wliere  the   piesiding  Judge  is,  from  any  eanse,  disqualified. 

What  does  not  disqualify  Judge :  53  Ga.,  584. 

Sectfon  Y. 

§G27.  Paragraph  T.  Jadr/es  of  /^u/pc/rior  (tnd  City  Courts  w/iy  aJtcr- 
7i(tte,'udien.  In  any  eoiinly  within  whicli  there  is,  or  hereafter  rjjay  he, 
a  City  Court,  the  Judge  of  said  Court,  and  of  th(!  Superior  Court, 
may  preside  in  the  (Jourts  of  each  other  in  cases  wheie  the  Judg(;  of 
either  Court  is  disqualified  to  preside. 

Section  YI. 

§628.  Paragraph.  I.  Ord'mary — appeals  from.  The  powers  of  a 
Court  of  Ordinary,  and  of  Pi'obate,  shall  be  vested  in  an  Ordinary  for 
each  county,  from  whose  decision  there  may  be  an  ap[)('al  (or,  by  (consent 
of  parties,  without  a  decision)  to  the  Su[)erior  Court,  under  regulations 
prescribed  by  law. 

Ordinary's  jurisdiction  :  53  Ga.,  302;  54  Ga.,  87,  180;  56  Ga.,  430. 

§629.   Par.  IL  Powers.    The  Courts  of  Ordinary  shall  have  such  pow- 
ers in  relation  to  roads,  bridges,  ferries,  public  buildings,  paupers, conn tv  ^5'^. 
officers,  county  funds,  county  taxes,  and  other  county  matters,  as  may  be 
conferred  on  them  by  law. 

§630.  Par.  III.  Term  of  office.  The  Ordinary  shall  hold  his  office 
for  the  term  of  four  years,  and  until  his  successor  is  elected  and 
qualified. 

Section  YII. 

§631.  Paragra[)h  I.  Justices — number  and  term.  There  shall  be  in 
each  militia  district  one  Justice  of  the  Peace,  whose  official  term,  ex- 
cept when  elected  to  fill  an  unexpired  term,  shall  be  four  years. 

§632.  Par.  II.  Jurisdiction.  Justices  of  the  Peace  shall  have  juris- 
diction in  all  civil  cases,  arising  ex  contractu^  and  in  cases  of  injuries  or 
damages  to  personal  property,  when  the  principal  sum  does  not  exceed  ^°2- 
one  hundred  dollars,  and  shall  sit  monthly,  at  fixed  times  and  places  ; 
but  in  all  cases  there  may  be  an  appeal  to  a  jury  in  said  Court,  or  an 
appeal  to  the  Su[)erior  Court,  under  such  regulations  as  may  be  pre- 
scribed by  law. 

Appeals  under  Constitution  of  1868  :  50  Ga.,  601.  Appeal  cases  must  be  tried  by  special  jury,  even  where 
no  issuable  defense  is  filed  under  oath  :  Howell  e/^-.  Glover,  August  Term,  1877.  Claim  cases  :  54Ga.,663.  Set 
off:  54  Ga.,  121.  Gendrally  :  46  Ga.,  41;  52  Ga.,  653;  53  Ga.,  568;  54  Ga.,  121;  55  Ga.,  410.  Jurisdiction 
of  Justice  Courts:  Western  and  Atlantic  Railroad  vs.  Brown,  April  3d,  1877  See,  also,  54  Ga.,  496,  595; 
55  Ga.,  410,  315  ;  56  Ga.,  282.  Note  cannot  be  reduced  to  give  jurisdiction  :  Cox,  Hill  lit  Thompson  vs. 
Stanton,  January  23d,  1877,  etc.     See,  also,  Robinson  vs.  Masterson ;  Sheffield  vs.   Cannon,  Jan.  Sth,  1S7S 

§633.  Par.  III.  Elections  and  commissions.  Justices  of  tlie  Peace 
shall  be  elected  by  the  legal  voters  in  their  respective  districts,  and  shall 
be  coiumi-ssioned  by  the  Governor.  They  shall  be  removable  on  con- 
viction for  malpractice  in  office. 

Malpractice:  54Ga.,653;  57  Ga.,  420. 

Section  YII  I. 

§634.  Paragra})h  I.  Notaries  Public — how  aptpointed,  etc.  Commis- 
sioned iSfotaries  Public,  not  to  exceed  one  for  each  militia  district,  may  be 
appointed  by  the  Judges  of  the  Superior  Courts  in  tlieir  respective  cir- 
cuits, upon  recommendation  of  the  grand  juries  of  the  several  counties. 
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Tliov  shall  l)e  comniissioiieil  by  the  Governor  for  the  term  of  four  years, 
ami  shall  he  ex-otficio  Justices  of  the  Peace,  and  shall  be  removable  on 
convict  ion  tor  malpractice  in  otlice. 

See  46  Ga.,  20S. 

Section  IX. 

§635.  Paragra[)h  I.  TJn'if or  mltij  provided  for.  The  jurisdiction,  pow- 
ers, proceedings  and  })ractice  of  all  Courts  or  officers  invested  with 
judicial  powers  (except  City  Courts)  of  the  same  grade  or  class,  so  far  as 
regulated  by  law,  and  the  force  and  effect  of  the  process,  judgment  and 
decree^  by  such  Courts,  severally,  shall  be  uniform.  This  uniformity 
must  be  established  by  the  General  Assembly. 

Section   X. 

§636.  Paragraph  I.  Attorney  General — election.  There  shall  be  an 
Attorney  General  of  this  State,  who  shall  be  elected  by  the  people  at  the 
same  time,  for  the  same  term  and   in  the  same  manner  as   the  Governor. 

§637.  Par.  II.  Duties.  It  shall  be  the  duty  of  the  Attorney  General 
to  act  as  llie  legal  adviser  of  the  Executive  Department,  to  represent  the 
State  in  the  Supreme  Court  in  all  capital  felonies;  and  in  all  civil  and 
criminal  cases  in  any  Court  when  required  b}^  the  Governor,  and  to  per- 
form such  other  services  as  shall  be  required  of  him  by  law. 

Section  XL 

§638.  Paragraph  I.  SoliGitor  General — term.  There  shall  be  a  Soli- 
citor General  for  each  judicial  circuit,  whose  official  term,  except  when 
commissioned  to  fill  an  unexpired  term,  shall  be  four  years. 

§639.  Par.  11.  Duties.  It  shall  be  the  duty  of  the  Solicitor  General 
to  re[)reseut  the  State  iji  all  cases  in  the  Superior  Coui'ts  of  his  circuit, 
and  in  all  cases  taken  up  from  his  circuit  to  the  Supreme  Court,  and  to 
perform  such  other  services  as  shall  be  required  of  him  by  law. 

Section  XII. 

§640.  Paragra|)h  I.  Judges  elected  by  General  Assembly — vacancies. 
The  Judges  of  Supreme  and  Superior  Courts,  and  Solicitors  General, 
shall  be  elected  by  the  General  Assembly,  in  joint  session,  on  such  day, 
or  days,  as  shall  be  fixed  by  joint  resolution  of  both  Houses.  At  the 
session  of  the  General  Assembly  which  is  held  next  before  the  expira- 
tion of  the  terms  of  the  present  incumbents,  as  provided  in  this  Consti- 
tution, their  successors  shall  be  chosen;  and  the  same  shall  apply  to  the 
election  of  those  who  shall  succeed  th(>m.  Vacancies  occasioned  by 
death,  resignation  or  other  cause,. shall  be  filled  by  appointment  of  the 
Governor,  until  the  General  Assembly  shall  convene,  when  an  election 
shall  be  held  to  fill  the  unexpired  portion  of  the  vacant  terms. 

Appointment  of  Judges  under  Constitution  of  1868  :  54  Ga.,  391. 

Section  XIII. 

§641.  Paragraph  I.  Salaries  of  Judges,  etc.  The  Judges  of  the  Su- 
preme Court  sliall  have,  out  of  the  treasury  of  the  State,  salaries  not  to 
exceed  three  thousand  dollars  per  annum;  the  Judges  of  the  Superior 
Courts  sliall  have  salaries  not  to  exceed  two  tliousand  dollars  per  annum; 
the  Attorney  General  shall  have  a  salary  not  to  exceed  two  thousand 
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dollars  per  annum;  and  tin;  Solicitors  G(Mioral  shall  (jach  liavo  salarios 
not  to  ex(;c('d  two  hnndrcd  and  fifty  dollars  jht  aninim;  l)iit  tlio  Attor- 
ney GtMioral  shall  not  have  any  i\ni  or  perquisite  in  any  cas'-s  arising 
after  tho  adoption  of  this  Constitution;  hut  tho  provisi(jns  of  this  section 
shall  not  alT'cct  the  salaries  of  those  now  in  oflice. 

§042.  Par.  II.  How  salaries  may  be  changed.  The  General  Assembly 
may,  at  any  time,  hy  a  two-thirds  vote  of  each  l)rau(;h,  prescribe  other 
and  dilVereut  salaries  for  any,  or  all,  of  the  ai)Ove  oflicers,  but  no  such 
change  shall  affect  the  officers  then  in  commission. 

Section  XIV. 

§643.  Paragrapli  T.  Qaalificatlons.  No  person  shall  be  Judge  of  the  Su- 
preme or  Superior  Courts,  or  Attorney  General,  unless,  at  the  time  of  his 
election,  hesliall  haveattained  the ageof  thirty  years,and  shall  have  beena 
citizen  of  the  State  three  years,  and  hnve  practiced  law  for  seven  years; 
and  no  person  shall  be  hereafter  elected  Solicitor  General,  unless,  at  the 
time  of  his  election  he  shall  have  attained  twenty-five  years  of  age,  shall 
have  been  a  citizen  of  the  State  for  three  years,  and  shall  have  practiced 
law  for  three  years  next  preceding  his  election. 

Section  XV. 

§644.  Paragraph  I.  Divorce.  No  total  divorce  shall  be  granted,  ex- 
cept on  the  concurrent  verdicts  of  two  juries  at  different  terms  of  the 
Court. 

§645.  Par.  II.  Last  jury  determines  disabilities.  When  a  divorce  is 
granted,  the  jury  rendering  the  final  verdict  shall  determine  the  rights 
and  disabilities  of  the  parties. 

See  54  Ga.,  285. 

Section  XVI. 

§646.  Paragraph  I.  Divorce  cases — wherebronght.    Divorce  cases  shall 
be  brought  in  the  county  where  the  defendant  resides,  if  a  resident   of 
this  State;  if  the  defendant  be  not  a  resident  of  this  State,  then  in  the  gi7i7. 
county  in  which  the  plaintiff  resides. 

§647.  Par.  II.  Land  titles — luhere  tried.  Cases  respecting  titles  to 
land  shall  be  tried  in  the  county  where  the  land  lies,  except  where  a  sin- 
gle tract  is  divided  by  a  county  line,  in  which  case  the  Superior  Court 
in  either  county  shall  have  jurisdiction. 

Case  begun  before  provision  was  incorporated  irv  Constitution  of  1868  :  54  Ga.,  87.     Mortgage  on  realty  : 
53  Ga.,  285. 

,  §648.  Par.  III.  Equity  cases.  Equity  cases  shall  be  tried  in  the 
county  where  a  defendant  resides  against  whom  substantial  relief  is 
prayed. 

Substantial  relief:    HufFz'j.  Ripley  &  Tinsley  et  al.,  March  6th,  1877.    Copartners:  54  Ga.,  4S6 ;  55  Ga., 
329.    See,  also,  50  Ga.,  572.     Garnishee  cannot  give  jurisdiction  :  57  Ga.,  75. 

§649.  Par.  IV.  Suits  against  joint  obligorSy  etc.  Suits  against  joint 
obligors,  joint  promissors,  copartners,  or  joint  trespassers,  residing  in  dif- 
ferent counties,  may  be  tried  in  either  county. 

§650.  Par.  V.  Suits  against  maker  and  endorser^  etc.  Suits  against 
the  maker  and  endorser  of  promissory  notes,  or  drawer,  acceptor  and 
endorser  of  foreign  or  inland  bills  of  exchange,  or  like  instruments,  re- 
siding in  different  counties,  shall  be  brought  in  the  county  where  the 
maker  or  acceptor  resides. 
9 
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§65L  Par.  VL  AH  other  cases.  All  other  oivil  cases  shall  be  tried 
in  tlie  cv)uiity  where  the  (lefendMiit  resides,  and  all  criminal  cases  shall 
be  tried  in  the  county  where  the  crime  wtis  committed,  except  cases  in 
the  Superior  Courts  where  tiie  »Iu<lge  is  satisfied  that  an  impartial  jury 
cannot  be  obtained  in  siicli  county. 


Against  niilroads  :  49  Ga.,  373,  6j6  ;  5oGa.,^04;  52Ga.,4io;  53Ga.,499;  54  Ga.,  251,  499.  Insurance 
'ompanics  :  54Ga,,376;  55  Ga.,  103.  Generally:  46Ga.,6oo;  53  Ga.,  514;  55  Ga.,  36,  194,  329  ;  56  Ga., 
55;  57  Ga.,  459;   Davis  z>s.  The  State.  January  Term,  1877.     Chattel  Mortgage  :  45  Ga.,  549;'54  Ga.,  167. 


Section  XVI L 

§052.  Paragraph  I.  Change  of  venue — civil  and  criminal.  The  pow- 
er to  change  the  venue  in  civil  and  (a'iminal  cases  shall  be  vested  \n 
the  Superior  Courts,  to  be  exercised  in  such  manner  as  has  been,  or  shall 
be,  provided  by  law. 

See  54  Ga.,  371. 

Section  XVIII. 

§653.  Paragraph  I.  Trial  bjf  jury.  'Hie  right  of  trial  by  jury,  ex- 
cept where  it  is  otherwise  provi<led  in  this  Constitution,  sliall  remain  in- 
viv)late,  but  the  General  Assetnl)ly  may  prescribe  au}^  number,  not  less 
than  live,  to  constitute  a  trial  or  traverse  jury  in  Courts  other  than  the 
Superior  and  City  Courts. 

Less  than  twelve  jurors  allowed  :  51  Ga.,  264,     Generally:   54Ga.,i8o;  57  Ga.,  206. 

§651.   Par.  II.    Grand  and  traverse  jurors.     The  General   Assembly 

^438.  shall  provide  by  law  for  the  selection  of  the  most  experienced,  inlelligent 

and  upright   men   to  serve  as  grand  jurors,  and  intelligent  and  uprig!»t 

men  to  serve  as  traverse  jurors.     Nevertheless,  the  grand  jurors  shall  be 

comj)i'tcnt  to  serve  as  traverse  jurors. 

§655.  Par.  III.  Compensation.  It  shall  be  the  <luty  of  the  General 
Assembly,  by  general  laws,  to  j)rescribe  the  manner  of  fixing  compensa- 
tion of  jurors  in  all  counties  in  this  State. 

Section  XIX, 

§656.  Paragraph  I.  Counti/  Commissioners.  The  General  Assembly 
shall  have  power  to  provide  for  the  creation  of  County  Commissioners 
in  such  counties  as  may  i"equire  them,  and  to  define  their  duties. 

See  52  Ga.,  233. 

Section  XX. 

§657.  Paragraph  I.  Courts  abolished.  All  Courts  not  specially  men- 
tioned by  name  in  the  first  section  of  this  Article,  may  be  abolished  in 
any  county,  at  the  discretion  of  the  General  Assembly. 

Section  XXI. 

§658.   Paragraph  I.    Costs  in  Supreme   Court.     The  costs  in  the  Su- 
?32  ])reme  Court  sliall  not  exceed    ten  dollars,  until    otherwise  [)rovi<led    by 

law.      Piaiutiifs  in  error  shall  not  be  required  to  pay  costs  in  said  Court 
when  the  usual  pauper  oath  is  filed  in  the  Court  below. 
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ARTICLE  YiJ. 

FfNANCK,  TAXATION  AND  PUIUJC  DEBT. 

Section  I 

§659.  Parn^rapli  I.  Taxation — how  a/ad  for  v)hai  purposes  exerrAHed. 
The  powers  of*  taxation  over  the  whole  State  shall  be  exereisiMJ  by  the 
General  Assembly  for  the  following  pnrposcs  only: 

For  the  sni)[)()i-t  of  (h(?  Stat<!  gov(unnient  and  the   public  institutions  ; 

For  educational  purposes,  in  instructing  children  in  the  elementary 
branches  of  an  lOnglish  education  only ; 

To  pay  the  interest  on  the  public  debt; 

To  pay  the  j)rinci[)al  of  the  public  debt; 

To  suppress  insurrection,  to  repel  invasion,  and  defend  the  State  in 
time  of  war; 

To  suj)ply  the  soldiers  who  lost  a  limb,  or  limbs,  in  the  military  ser- 
vice of  theConfedei'ate  States,  with  substantial  artificial  limbs  during  life. 

Section  II. 

§660.  Paragraph  I.  3Iust  be  uniform,  etc. — dor/s.  All  taxation  shall 
be  uniform  u[)on  the  same  class  of  subjects,  and  ad  valorem  on  all  prop- 
erty subject  to  be  taxed,  within  the  territorial  limits  of  the  authoiity 
levying  the  tax,  and  shall  be  levied  and  collected  under  general  laws. 
The  General  Assembly  may,  however,  impose  a  tax  upon  such  domestic 
animals  as,  from  their  nature  and  habits,  are  destructive  of  other 
property. 

Generally  :  47  Ga.,  562  ;  51  Ga.,  252  ;  52  Ga.,  285  ;  53  Ga,,  454,  588  ;  54  Ga.,  330  ;  56  Ga.,  290  ;  Stock- 
holders of  First  Nat.  Bank  of  Americus  z/s.  Peer,  October  i6th,  1877,  No  interterence :  Decker  vs.  Mc- 
Gowan  ;  Georgia  Loan  Association  z/.y  McGowan,  September  22d,  1877.  Recommendation  of  Grand  jur^' : 
52  Ga.,  233,  405;  53  Ga.,  191.  Sales:  51  Ga.,  9,  453;  53  Ga.,  470.  Repeal  of  exemptions:  54  Ga.,  401,  429; 
55  Ga.,  312,  557.  License:  S2Ga.,25i;  Shepherd  e^  a/,  vs.  Taylor,  October  9th,  1877,  Municipal  taxes: 
where  owner  derived  no  benefit  from  city  government :  53  Ga.,  588.  On  itinerant  traders  :  55  Ga.,  678.  Pay- 
able quarterly  :  54  Ga.,  317.  Savannah:  55  Ga.,  309.  Sets  off:  56Ga.,448;  57  Ga.,  166.  Business  tax  : 
49  Ga  ,  195  ;  5oGa.,53o;  52  Ga.,  251 ;  53  Ga.,  410,  616 ;  54  Ga.,  645;  55  Ga  ,  678;  Lanier  z'.s.  City  of  Ma- 
con;  City  of  Macon  vs.  First  Nat.  Bank,  November  13th,  1877.     Small  pox  :  52  Ga.,  405. 

§661.  Par.  11.  Exem^ptions.  The  General  Assembly  may,  by  law, 
exen)pt  from  taxation  all  public  property,  [)laces  of  religious  worship  or 
burial;  all  institutions  of  purely  public  charity  ;  all  buildings  erected 
for  and  used  as  a  college,  incorporated  academy,  or  other  seininary  of 
learning;  the  real  and  personal  estate  of  any  public  library,  and  that  of 
any  other  literary  association,  used  by  or  connected  with  such  library  ; 
all  books  and  })!iiIosop!neal  apj)aratus;  and  all  paintings  and  statuary  of 
any  company  or  association,  kept  in  a  public  hall,  and  not  held  as  mer- 
chandize, or  for  purposes  of  sale  or  gain  :  Provided,  the  property  so 
exem[)ted  l)e  not  used  for  purposes  of  private  or  corporate  profit  or 
income. 

See  53  Ga.,  93  ;  54  Ga.,  330,  401,  423  ;  55  Ga.,  312. 

§662.  Par.  III.  Foil  tax.  No  poll  tax  shall  be  levied  except  for  ed- 
ucational purposes,  and  such  tax  shall  not  exceed  one  dollar  annually, 
upon  each  })o!l. 

§663.  Par.  IV.  Laws  exempting  property — void.  All  laws  exempt- 
ing property  from  taxation,  other  than  the  property  herein  en^imerated, 
shall  be  void. 

§661.  Par.  V.  Tax  on  corporations.  The  power  to  tax  corporations 
and  corporate  property,  shall  not  be  surrendered  or  suspends .1  by  any 
contract  or  grant  to  which  the  State  shall  be  a  party. 
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Section  III. 

^(j(^b.  Panigrapli  I.  State  debts — for  xohat  contracted.  No  debt  shall 
be  contracted  by,  or  on  behalf  of,  the  State,  except  to  supply  casual 
dofit'iencies  of  revenue,  to  repel  invasion,  suppress  insurrection  and  de- 
fend tlu'  State  in  time  of  war,  or  to  pay  tlie  exisliui^  public  debt  ;  but 
the  debt  created  to  sup[)ly  deficiencies  in  revenue  shall  not  exceed,  iu 
the  aggregate,  two  hundred  thousand  dollars. 

Section  IY. 

^^QQ.  Paragraph  I  Borroioing  money — laios  as  to.  All  laws  author- 
izing the  borrowing  of  money  by,  or  on  behalf  of,  the  State,  shall  spec- 
ify the  purposes  for  which  ihe  money  is  to  be  used,  and  the  money  so 
(.)bt;iined  shall  be  used  for  the  purpose  specified,  and  for  no  other. 

Section  V. 

§667.   Paragraph  I.  State  credit — loan  of.     The  credit   of  the  State 
|,jg  shall  not  be  {)ledged  or  loaned   to  any  individual,  company,  corporation 

or  association,  and  the   State   shall    not    become  a  joint   owner  or  stock- 
holder in  any  company,  association  or  corporation. 

Section  YI. 

§668.  Paragraph  I.  Comities  and  cities — restrictions  on.  The  Gen- 
eral Asseinbly  shall  not  authorize  any  county,  municipal  corporation,  or 
political  division  of  this  State,  to  become  a  stockholder  in  any  company, 
cor{)oration  or  association,  or  to  appropriate  money  for,  or  to  loan  its 
credit  to  any  corporation,  company,  association,  institution,  or  individ- 
ual, except  for  purely  charitable  purposes.  This  restricti-on  shall  not 
o|)erate  to  prevent  the  support  of  schools  by  municipal  corporations 
within  their  respective  limits:  Provided,  that  if  any  municipal  corpora- 
?707a.  t'^^^  shall  offer  to  the  State  any  property  for  locating  or  building  a  capi- 

tol,  and  the  State  accepts  such   offer,  the  corporation   may  comply  with 
such  offer. 

Schools  ;  52  Ga.,  211. 

§669.  Par.  11.  Counties — -poiver  to  tax  limited.  The  General  Assem- 
bly shall  not  have  power  to  delegate  to  any  county  the  right  to  levy  a 
tax  for  any  purpose,  except  for  educational  purposes  in  instructing  chil- 
dren in  the  elementary  bran(^hes  of  an  English  education  only;  to  build 
and  repair  the  public  buildings  and  bridges;  to  maintain  and  support 
prisoners;  to  [)ay  jurors  and  coroners,  and  for  litigation,  quarantine, 
roads,  and  expenses  of  Courts;  to  support  paupers  and  pay  debts  hereto- 
fore existing. 

Section  YII. 

§670.  Parajrraph  I.  Debt  of  counties  and  cities  not  to  exceed  seven  per 
cent.  The  debt  hereafter  incurred  by  any  county,  munici[>al  corporation, 
or  political  division,  of  this  State,  exce{)t  as  in  this  Constitution  ))ro- 
vide<l  for,  sliall  never  exceed  seven  per  centum  of  the  assessed  value  of  all 
the  taxable  property  therein,  and  no  such  county,  munici{)ality,  or  divis- 
ion, shall  incur  any  new  debt,  except  for  a  temporary  loan  or  loans,  to 
supply  casual  deficiencies  of  revenue,  not  to  exceed  one-fifth  of  one  per 
centum  of  the  assessed  value  of  taxable  property  therein,  without  the 
assent  of  two- thirds  of  the  qualified  voters  thereof,  at  an  election  for 
that  purpose,  to  be  held  as  may  be  prescribed  by  law;  but  any  city,  the 
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debt  of  whi(;li  does  not  excM'cd  seven  per  cenlurri  of  Uu.*  assessed  vuliie 
of  the  taxable  property  at  the  time  of  tlie  adoption  of  this  (Jonstitntioii, 
may  be  authorized  l)y  hiw  to  increase,  at  any  time,  the  amount,  of  said 
debt,  three  per  eentnm  npon  su(;h  assessed  vabialion. 

§()71.  Par.  II.  C()U7dleH  and  citlafi  rand  provide  tax  to  pay  hondn. 
Any  eonnty,  mnniciipal  eorporaticm,  or  polilieal  division  of  this  Slate, 
which  shall  incnr  any  bonded  indebtedness  nnder  the  provisions  of  tiiis 
Constitution,  shall,  at  or  before  the  time  of  so  doing,  provide  for  the  as- 
sessment an(l  collection  of  an  annual  tax,  snfTi(;ient  in  amount  to  jjay  the 
princi|)al  and  interest  of  said  debt  within  thirty  years  from  the  date  of 
the  incurring  of  said  indebtedness. 

Municipal  bonds  :    52Ga.,2ii;  53  Ga.,  172.     Irregularities  in  issue  :  52  Ga.,  621.     Subscription  to  stock : 
52  Ga.,  621  ;  57  Ga.,  370. 

Section   VIII. 

§672.  Paragraph  1.  State  cannot  assume  debts.  The  State  shall  not 
assume  the  debt,  nor  any  part  thereof,  of  any  county,  municipal  corpor- 
ation, or  political  division  of  the  State,  nnless  such  debt  shall  be  con- 
tracted to  enable  the  State  to  repel  invasion,  suppress  insurrection,  or 
defend  itself  in  time  of  war. 

Section  IX. 

§673.  Paragraph  I.  Profit  on  use  of  publie  moneys  forbidden.  The 
receiving  directly  or  indirectly,  by  any  officer  of  the  State  or  county,  or 
member  or  officer  of  the  General  Assembly,  of  any  interest,  profits,  or^^g^^^^^ 
perquisites,  arising  from  the  use  or  loan  of  public  funds  in  his  hands,  or 
moneys  to  be  raised  through  his  agency  f(jr  State  or  county  purposes, 
shall  be  deemed  a  felony,  and  punishable  as  may  be  prescribed  by  law,  a 
part  of  which  punishment  shall  be  a  disqualification  from  holding  office. 

Section  X. 

§674.  Paragraph  I.  Cities  to  provide  for  debts.  Municipal  corpora- 
tions shall  not  incur  any  debt  until  provision  therefor  shall  have  been 
made  by  the  municipal  government. 

Section  XL 

§675.  Paragraph  I.  Fraudident  bonds,  etc. — payment  forbidden.  The 
General  Assembly  shall  have  no  authority  to  ap[)r()priate  money,  either 
directly  or  indirectly,  to  pay  the  whole,  or  any  [)art,  of  the  principal  or 
interest  of  the  bonds,  or  other  obligations  which  have  been  pronounced 
illegal,  null  and  void,  by  the  General  Asseml)ly,  and  the  constitutional 
amendments  ratified  by  a  vote  of  the  people  on  the  first  day  of  May, 
1877  ;  nor  shall  the  General  Assembly  have  authority  to  pay  any  of  the 
obligations  created  by  the  State  under  laws  passed  during  the  late  war 
between  the  States,  nor  any  of  the  bonds,  notes,  or  obligations  made  and 
entered  into  during  the  existence  of  said  war,  the  time  for  the  payment 
of  which  was  fixed  after  the  ratification  of  a  treaty  of  peace  between  the 
United  States  and  the  Confederate  States;  nor  shall  the  General  Assem- 
bly pass  any  law,  or  the  Governor,  or  other  State  official,  enter  into  any 
contract,  or  agreement,  whereby  the  State  shall  be  made  a  party  to  any 
suit  in  any  Court  of  this  State,  or  of  the  United  States,  instituted  to  test 
the  validity  of  any  such  bonds  or  obligations. 

See  as  to  war  debts  :  49  Ga.,  419  ;  51  Ga.,  154,  195  ;  53  Ga.,  334,  502  ;  54  Ga..  59.     See  section  729. 


12<>  CHAP  ITR  LT.— ARTICLE  7.— Finance,  Taxation,  Etc. 

Section  XII. 

§G7G  Paraiiraph  I.  Bonded  debt — not  to  increase.  The  bonded  debt 
of  the  State  t^Iiall  never  be  inerea8ed,  exeept  to  repel  invasion,  suppress 
insurrection,  or  ilelend  the  State  in  time  of  war. 

Section  XIII. 

§()77.  ParaiTjraph  I.  Staters propertj/ — may  be  sold  to  pay  bonded,  debt.  - 
The  proceeds  of  the  sale  of  the  Western  and  A thmtic,  Matron  and  Brnns- 
wiek,  or  other  railroads,  held  by  the  State,  and  any  other  i)ro})erty  owned 
by  the  State,  whenever  the  General  Assembly  may  anthorize  the  sale 
of  the  whole,  or  any  part  thereof,  shall  be  a[)plied  to  the  payment  of  the 
bnnd<  (1  debt  of  the  State,  and  shall  not  be  used  for  any  other  pnr[)()se 
whatever,  so  long  as  the  State  has  any  existing  bonded  debt:  Provided, 
that  the  proeeeds  of  the  sale  of  the  Western  and  Atlantic  Railroad 
shall  be  applied  to  the  payment  of  the  bonds  for  which  sliid  railroad  has 
been  mortgaged,  in  preference  to  all  other  bonds. 

Section  XIV. 

§678.  Paragraph  I.  Sinking  fund.  The  General  Assembly  shall 
raise,  by  taxation,  each  year,  in  addition  to  the  sum  required  to  {)ay  the 
public  expenses  and  interest  on  the  public  debt,  the  sum  of  one  hundred 
thousand  dollars,  which  shall  be  held  as  a  sinking  fund,  to  pay  oif  and 
retire  the  bonds  of  the  State  which  have  not  yet  matured,  and  shall  be 
applied  to  no  other  [)urpose  whatever.  If  the  bonds  cannot  at  any  time 
be  pui'chased  at  or  below  par,  then  the  sinking  fund,  herein  provided  for 
may  be  loaned  by  the  Governor  and  Treasurer  of  the  State:  Provided, 
the  security  which  shall  be  demanded  for  said  loan  shall  consist  only  of 
tiie  valid  bonds  of  the  State;  but  this  section  shall  not  take  effect  until 
the  eight  per  cent,  currency  bonds,  issued  under  the  Act  of  February 
the  19th,  1873,  shall  have  been  paid. 

Section  XV. 

§679.  Paragiaj)h  I.  Quarterly  report  of  Comptroller  and.  Treasurer. 
The  Comptroller  General  and  Treasurer  shall  each  make  to  the  Governor 
a  quarterly  report  of  the  financial  condition  of  the  State,  wdiich 
report  shall  include  a  statement  of  the  assets,  liabilities  and  in- 
come of  the  State,  and  expenditures  therefor,  for  the  three  months  [)re- 
ceding;  and  it  shall  be  the  duty  of  the  Governor  to  carefully  examine 
the  same  bv  himself,  or  through  competent  persons  connected  with  his 
department,  and  cause  an  abstract  thereof  to  be  pid)lishe(l  for  the  infornui- 
tion  of  the  people,  which  abstract  shall  be  indorsed  by  him  as  having 
been  examined. 

Section  XVI. 

§680.  Paragraph  I.  Donations,  etc.  The  General  Assembly  shall  not, 
by  vote,  resolution,  or  order,  grant  any  donation,  or  gratuity,  in  favor  of 
any  person,  corporation,  or  association. 

§681.  Par.  II.    Extra  compensation.     The  General   Assembly  shall 
not  grant  or  authorize  extra  comj)ensation   to  any  public  officer,    agent, 
?283.  or  contractor,  after  the  service  has  been  rendered,  or  the  contract  entered 

into. 
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8i:(;ti()N  XV  ff. 

§682.  Paragraph  f.  J^uhiic  prlntinf/.  Hie  office  of  ihc  Slato  J-'rlijIer 
sliallcea.se  with  the  expiration  of  the  teirii  of  the  pr(;S(  nt  iiieiiruhent, 
and  the  General  Assembly  shall  provide,  \)y  law,  for  letting  the  pnhlie"<''^^'' re- 
printing to  the  lowest  resj>f)nsil)k;  l)idder,  or  l)i(hlers,  who  shall  give  ade- 
qnate  and  satisfactory  secnrity  for  the  faithful  perfornianee  thereof.  No 
member  of  the  General  Assembly,  or  othei-  public  officer,  shall  be  inter- 
ested, either  directly  or  indirectly,  in  any  such  contract. 


ARTICLE   VIII. 
EDUCATION. 

Section  I. 

§683.  Parngraph  I.  Common  schools.  There  shall  be  a  thorough  sys- 
tem of  cojnmon  schools  for  (he  education  of  childi'en  in  the  elementary 
branches  of  an  English  education  only,  as  tiearly  unifoi'm  as  practicai)le,  ^^89,  etc. 
the  expenses  of  which  shall  be  provided  for  by  taxation,  or  otherwise. 
The  schools  shall  be  free  to  all  children  of  the  State,  but  separate  schools 
.shall  be  provided  for  the  white  and  colored  races. 

Section  II. 

§684.  Paragraph  I.  State  School  Commissioner.  There  shall  be  a  State 
School  Commissioner,  appointed  by  the  Governor,  and  confirmed  by  the 
Senate,  wliose  term  of  office  shall  be  two  years,  and  until  his  successor  is 
appointed  and  qualified.  His  office  shall  be  at  the  seat  of  governi^ient, 
and  he  shall  be  paid  a  salary  not  to  exceed  two  thousand  dollars  per  an- 
num. The  General  Assembly  may  substitute  for  the  State  School  Com- 
missioner such  officer,  or  officers,  as  may  be  deemed  necessary  to  perfect 
the  system  of  public  education. 

Section  III. 
§685.  Paragraph  I.  School  fund.  The  poll  tax,  any  educational  fund 
now  belonging  to  the  State  (except  the  endowment  of,  and  debt  due  to, 
the  University  of  Georgia),  a  special  tax  on  show^s  and  exhibitions,  and 
on  the  sale  of  spirituous  and  malt  liquors — which  the  General  Assem- 
bly is  hereby  authorized  to  assess — and  the  proceeds  of  any  commuta- 
tion tax  for  military  service,  and  all  taxes  that  may  be  assessed  on  such 
domestic  animals  as,  from  their  nature  and  habits,  are  destructive  toother 
property,  are  hereby  set  apart  and  devoted  for  the  support  of  coiiimon 
schools. 

Section  IV. 

§686.  Paragraph  I.  Counties  and  cities  may  tax  for  jj?(6//c  schools. 
Authority  may  be  granted  to  counties,  upon  the  recommendation  of  two 
grand  juries,  and  to  municipal  corporations,  upon  the  recommendation 
of  the  corporate  authority,  to  establish  and  maintain  public  schools  in 
their  respective  limits,  by  local  taxation;  but  no  such  local  laws  shall 
take  effect  until  the  same  shall  have  been  submitted  to  a  vote  of  the 
qualified  voters  in  each  county  or  municipal  corporation,  and  approved 
by  a  two-thirds  vote  of  persons  qualified  to  vote  at  such  election  ;  and 
the  General  Assembly  may  prescribe  who  shall  vote  ou  such  question. 

How  granted  under  Constitution  of  1868:  49  Ga.,  232. 
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Section  V. 

§ii87.  Paragraph  I.  Local  school  systems.  Existing  local  school  sys- 
tems shall  not  be  affected  by  this  Constitution.  Notiiing  contained  in 
section  first  of  this  Article  shall  be  construed  to  deprive  schools  in  this 
State,  notctHninon  schools,  from  participation  in  the  edncational  fund  of 
the  Stat'.\  as  to  all  pupils  therein  taught  in  the  elementary  branches  of 
an  l^iglish  education. 

Section  VI. 

§688.  Paragraph  I.    University  of  Georgia,  etc.     The  Trustees  of  the 
l^^s  Universitv    of  Georgia  may  acce[)t  bequests,    donations  and    grants  of 

land,  or  other  property,  for  the  use  of  said  University.  In  addition  to 
the  p.iyrncnt  of  the  annual  interest  on  the  debt  due  by  the  State  to  the 
University,  the  General  Assend)ly  may,  from  time  to  time,  make  such 
donations  thereto  as  the  condition  of  the  Treasury  will  authorize.  And 
the  GiMieral  Assembly  may,  also,  from  time  to  time,  make  such  appro- 
priations of  money  as  the  condition  of  the  Treasury  will  authorize,  to 
College  or  any  University  (not  exceeding  one  in  number)  now  estab- 
lished, or  hereafter  to  be  established,  in  this  State,  for  the  education  of 
pei'sons  of  color. 


ARTICLE  IX. 

HOMESTEAD  AND  EXEMPTIONS. 

Section  I. 

§689.  Paragraph  I.  Sixteen  hundred  dollars.     There  shall  be  exempt 
*  from  levy  and  sale,  by  virtue  of  any  process  whatever,   under  the   laws 

of  this  State,  except  as  hereinafter  excepted,  of  the  property  of  every 
Iiead  of  a  family,  or  guardian,  or  trustee  of  a  family  of  minor  children, 
U171.  Qj,  every  aged  or  infirm  person,  or  person  having  the  care  and  support  of 

dependent  females  of  any  age,  who  is  not  the  head  of  a  family,  realty  or 
))ersonalty,  or  both,  to  the  value  in  the  aggregate  of  sixteen  hundred 
dollars. 

Exemption  not  a  vested  right :  56  Ga  ,  94.  In  bankruptcy  :  55  Ga.,  87  ;  56  Ga.,  559  ;  Burtz  z>s.  Robinson 
&  Company,  October  2d,  1877.  Character  of  estate  :  Willingham  &  Company  7's.  Glower,  December  4th,  1877. 
Husband's  consent  necessary,  but  may  be  implied  :  55  (ia.,  182.  See  generally :  5iGa,,  314;  52Ga.,407; 
54  Ga.,  168,  215,  492  ;  55  Ga.,  87,  145,  240,  340,  579,  691  ;  56  Ga.,  390,  520,  559,  577;  57  (ia.,  601  ;  Frost  vs. 
Borders,  December  4th,  1877.  Domicile:  46  Ga.,  656.  Debts  prior  to  1868:  48  Ga..  593;  50  Ga.,  81;  51 
Ga.,  460,  570;  53Ga.,485;  54  Ga.,  551,  569 ;  55  (ia.,  87,  588,  599;  56  Ga.,  359.  Debts  excepted:  46  Ga., 
204  ;  51  Ga.,  83  ;  53  Ga.,  66,  208,  485 ;  54  Ga.,  36,  355,  502  ;  55  Ga.,  370,  622  ;  Dicken  vs.  Thrasher,  January 
23d,  1877,  etc.  Sales  of :  51  (ja.,  83,  186 ;  53Ga.,257;  54  CJa.,  548,  591  ;  56Ga.,359,  57  Ga  ,  218.  Against 
creditors  of  partnership  :  57  Ga.,  229.     Cannot  be  encumbered  :  Moughon  z/s.  Masterson,  January  8th,  1878. 

Section  II. 

§690.  Paragraph  I.  Protection  guaranteed.  No  Court  or  ministerial 
officer  in  this  State  shall  ever  have  jurisdiction  or  authority  to  enforce 
any  judgment,  execution,  or  decree,  against  the  property  set  a})art  for 
such  purpose,  including  snch  improvements  as  may  be  made  thereon, 
from  time  to  time,  except  for  taxes,  for  the  purchase  money  of  the  same, 
for  labor  done  thereon,  for  material  furnished  therefor,  or  for  the  removal 
of  encumbrances  thereon. 

Section  III. 

§691.  Paragraph.  I.  May  be  waived— how  far — how  sold.  The  debtor 
shall  have  power  to  waive  or  renounce  in  writing  his  right  to  the  benefit 
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of  the  ex(Mnpti()ri  provided  for  in  (liis  article,  cxeept  a«  to  wearing  ap- 
parel, and  not  exceeding  threci  liniidred  dollars  worth  of  hf>iiseliold  ami 
kitchen  furniture,  and  provisions,  to  be  selected  by  himself  and  iiis  wife, 
if  any,  and  he  shall  not,  after  it  is  set  apart,  ali«*nat(;  or  en(;iiinber  tije^,^/-, 
prop(Tly  so  exempted,  but  it  may  be  sold  by  thed(ibtor,  and  iiis  wife,  if 
any.  Jointly,  with  the  sanction  of  the  Judge  of  the  Superior  Court  of  the 
county,  when;  the  debtor  resides  or  the  land  is  situated,  the  proceeds  to 
be  reinvested  upon  the  same  uses. 

See  56  G;i.,  53  ;  Allen  7/s.  Frost,  December  nth,  1877.     General  waiver  not  sufficient :   lilalock  &  Company 
vs.  Elliot,  November  27th,  1877.     See,  also,  57  Ga.,  348. 

Section  IV. 

§692.  Paragraph  I.  Setting  apart — Short  homestead.  The  General 
Assembly  shall  provide,  by  law,  as  early  as  practicable,  for  the  setting 
apart  and  valuation  of  said  property.  But  nothing  in  this  Arti(;le  shall  , 
be  construed  to  afiPect  or  repeal  the  existing  laws  for  exemption  of  prop- ^^^^' 
erty  from  sale,  contained  in  the  present  Code  of  this  State,  in  paragraphs 
2040  to  2049  inclusive,  and  the  Acts  amendatory  thereto.  It  may  be 
optional  with  the  applicant  to  take  either,  but  not  both,  of  such  exemp- 
tions. 

See  on  Short  Homestead  :  51  Ga  ,  476;  54  Ga.,  355 ;  56  Ga.,  94,  etc. 

Section  V. 

§693.  Paragraph  I.  Short  homestead  may  he  waived.  The  debtor  shall 
have  authority  to  waive  or  renounce  in  writing  his  right  to  the  benefit 
of  the  exemption  provided  for  in  section  four,  except  as  is  excepted  in 
section  three  of  this  Article. 

Section  YI. 

§694.  Paragraph  I.  S^tpplemeiital  homestead.  The  applicant  shall,  at 
any  time,  have  the  right  to  supplement  his  exemption  by  adding  to  an 
amount  already  set  apart  which  is  less  than  the  whole  amount  of  exemp- 
tion herein  allowed,  a  sufficiency  to  make  his  exemption  equal  to  the 
whole  amount. 

Otherwise  under  Constitution  of  1868  :  54  Ga.,  515  ;  55  Ga  ,  520.    See  also,  section  348  of  this  Supplement. 

Section  YII. 

§695.  Paragraph  I.  Homesteads  heretofore  set  apart.  Homesteads  and 
exemptions  of  personal  pro[)erty  which  have  been  heretofore  set  apart 
by  virtue  of  the  provisions  of  the  existing  Constitution  of  this  State, 
and  in  accordance  with  the  laws  for  the  enfoicement  thereof,  or  wiiich^^^ 
may  be  hereafter  so  set  apart,  at  any  time,  shall  beand  remain  valid  as 
against  all  debts  and  liabilities  existing  at  the  time  of  the  adoption  of 
this  Constitution,  to  the  same  extent  that  they  would  have  been  had  said 
existing  Constitution  not  been  revised. 

Sfxtion  VIII. 
§696.  Paragraph  I.  Vested  rights  protected.  Rights  which  have  be- 
come vested  under  previously  existing  laws  shall  not  be  affected  by  any- 
thing herein  contained.  In  all  cases  in  which  homesteads  have  been  set 
apart  under  the  Constitution  of  1868,  and  the  laws  made  in  pursuance 
thereof,  and  a  bona  fide  sale  of  such  property  has  been  subsequently  ^-^-^ 
made,  and  the  full  purchase  price  thereof  has  been  paid,  all  right  of 
exemption  in  such  property  by  reason  of  its  having  been  so  set  apart,  shall 
cease  in  so  far  as  it  affects  the  right  of  the  purchaser.     In  all  such  cases 
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where  a  part  only  of  the  [>urchase  price  has  been  paid,  such  transaction 
shall  l>e  o-ovonunl  bv  the  laws  now  of  force  in  tins  State,  in  so  far  as 
tliev  allK't  tlie  rights  of  the  purchaser,  as  though  said  property  had  not 
been  set  npart. 

Section  IX. 

§697.  Paragraph  I.  Ilomcsfead  of  1868  may  be  sold.     Parties   who 

have  taken   a    homestead  of  realty   under   the  Constitution    of  eighteen 

|346-  liuiidred  and  sixty-eight,  shall  have  the  riglit  to  sell  said  homestead  and 

re-invest  the  same,  by  order  of  the  Judge  of  the  Superior  Courts  of  this 

State. 

Section  2025  of  the  Code  allowing  such  sales  unconstitutional  :  55  Ga.,  383. 


ARTICLE  X. 
MILITIA. 

Section  I. 

§608.  Paragraph  I.  Legislature's  power  over.  A  well  regulnted  militia 
being  essential  to  the  peace  and  security  of  the  State,  the  General  As- 
sembly shall  have  authority  to  provide  by  law  how  the  militia  of  this 
State  shall  be  organized,  officered,  trained,  armed  and  equipped;  and  of 
whom  it  shall  consist. 

See  sup.,  33  Ga.,   38. 

§699.  Par.  II.    Volunteers.     The  General  Assembly  shall  have  ])ower 

2,77.  to  authorize  the   formation  of  volunteer   com[)anies,  and  .to  provide  for 

their   organization    into   battalions,   regiments,  brigades,   divisions   and 

corps,  with  such  restrictions  as  may  be  prescribed  by  law,  and  shall  have 

authority  to  arm  and  equip  the  same. 

§700.  Par.  III.  Pay.  The  officers  and  men  of  the  militia  and  vol- 
unteer forces  shall  not  be  entitled  to  receive  any  pay,  rations,  or  emolu- 
meuts,  when  not  in  active  service  by  authority  of  the  State. 


ARTICLE  XI. 
COUNTIES  AND  COUNTY  OFFICERS. 

Section  I. 

§701.  Paragraph  I.  Couyities  incorporated.  Each  county  shall  be  a 
body  cor[)orate,  with  such  ))owers  and  litnitations  as  may  be  prescribed 
by  law.  All  suits  by,  or  against,  a  county,  shall  be  in  the  name  thereof; 
and  the  metes  and  bounds  of  the  several  counties  shall  remain  as  now 
prescribed  by  law,  uidess  changed  as  hereinafter  provided. 

§702.  Par.  II.  New  counties.     No  new  county  shall  be  created. 

§703.  Par.  III.  County  lines.  County  lines  shall  not  be  changed, 
unless  under  the  operation  of  a  general  law  for  that  purpose. 

§701.  Par.  IV.  County  site.  No  county  site  shall  be  changed  or  re- 
moved, exce[)t  by  a  two-thirds  vote  of  the  qualiiied  voters  of  the  county, 
voting  at  an  election  held  for  that  purpose, and  a  two-thirds  vote  of  the 
General  Assembly. 
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§705.  Par.  V.  Di'^solufifyths  provided  for.  Any  coiinfy  may  ho  dig- 
8(>lve(l  and  nier'gcd  witli  conli^nou.s  cowrjtic.s,  hy  a  two-lliirds  voloof'tlio 
qnaliflcd  electors  of  sncli  county,  voting  at  an  election  held  for  that  pur- 
pose. 

Section  IT. 

§70G.  Panigrn])li  I.  Ooiinty  officer.^ — elections.  The  connfy  offic^ers 
shall  be  elected  l)y  the  qualifi(!(l  voters  of  their  respective  counties,  or 
districts,  and  sliall  hold  their  offices  for  two  years.  'i'h(;y  shall  he  re- 
moved on  conviction  for  malpractice  .in  office,  and  no  person  shairho 
eligible  to  any  of  the  offices  referred  to  in  this  paragraph,  unless  he  shall 
have  been  a  resident  of  the  county  for  two  years,  and  is  a  qualified  voter. 

See  48  Ga.,  137. 

Section  III. 

§707.  Paragraph  I.  County  officers  to  be  uniform.  Whatever  tribu- 
nal, or  officers,  may  hereafter  be  created  by  the  General  Assembly  for 
the  trnnsaction  of  county  matters,  shall  be  uniform  throughout  the  State, 
and  of  the  same  name,  jurisdiction  and  remedies,  exce))t  that  the  Gen- 
eral Assembly  may  provide  for  ihe  a[)p()intment  of  Commissioners  of 
lloads  and  iievenue  in  any  county. 

Commissioners  :  Walker  et  al.,  vs.  Ferrili,  May  5th, .1877. 

Section  IY. 

SEAT   of   government. 

§707(2.  Capital  in  Atlanta.  The  city  of  Atlanta  shall  be  the  Capital  ^_ 
of  the  State,  until  changed  by  the  same  authority,  and  in  the  same  way,'' 
that  is  provided  for  the  alteration  of  this  Constitution. 


ARTICLE  XII. 

The  Laws  of  General  Operation   in   Force  in  this  State. 

§708.  Paragraph  I.  Supreme  laio.     The  laws  of  general  operation  in 
this  State  are,  first,  as  the  Supreme  law:   the  Constitution  of  the  United 
States,  the  laws  of  the  United  States  in  {)ursuance  thereof,  and  all  treaties  ^^^"^^' 
made  under  the  authority  of  the  United  States; 

§709.  Par.  II.  State  Constitution.  Second.  As  next  in  authority 
thereto:  this  Constitution; 

§710.  Par.  III.  Public  Statutes.  Third.  In  subordination  to  the  fore- 
going: All  laws  now  of  force  in  this  State,  not  inconsistent  with  this 
Constitution,  and  the  ordinances  of  this  Convention,  shall  remain  of 
force  until  the  same  are  modified  or  repealed  by  the  General  Assembly 
The  Tax  Acts  and  Ap[)roi)riation  Acts  passed  by  the  General  xA^ssembly  of 
1877,  and  api)r()ved  by  the  Governor  of  the  State,  and  not  inconsislent 
with  the  Constitution,  are  hereby  continued  in  force  until  altered  by 
law. 

§711.  Par.  IV.  Local  and  private  Acts.  Local  and  private  Acts  passed 
for  the  benefit  of  counties,  cities,  towns,  corporations,  and  private  per- 
sons, not  inconsistent  with  the  supreme  law,  nor  with  this  Constitution, 
and  which  have  not  expired  nor  been  repealed,  shall  have  the  force  of 
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statute  law,  subject  to  judicial  decisiou  as  to  tlieir  validity  wheu  passed, 
aihl  to  any  liuiitations  imposed  by  their  own  terms. 

§7r2.  Par.  V.  \\\^fcd  ri(/hfs  secured.  All  rights,  privileges  and  im- 
munities which  may  have  vested  in,  or  accrued  to,  any  person  or  [)ersons, 
or  corpitration,  in  his,  her,  or  their  own  right,  or  in  any  fiduciary  capac- 
ity, under,  and  in  virtue  of,  any  Act  of  the  General  Assembly,  or  any 
judgment,  decree,  or  order,  or  other  proceeding  of  any  Court  of  compe- 
tent jurisdiction,  in  this  State,  heretofore  rendered,  shall  be  held  invio- 
late by  all  Courts  before  which  they  may  be  brouglit  in  question,  unless 
attacked  for  fraud. 

§713.  Par.  VI.  Ads  of  Courts  affirmed.  All  judgments,  decrees,  or- 
ders, and  other  proceedings,  of  the  several  Courts  of  this  State,  hereto- 
foi'c  made,  within  the  limits  of  their  several  jui-isdictions,  are  hereby 
ratified  and  affirmed,  subject  only  to  reversal  l)y  motion  for  a  new  trial, 
appeal,  bill  of  review,  or  other  proceeding,  in  conformity  with  the  law 
of  force  when  they  were  made. 

§714.  Par.  VII.  E.xisting  officers.  The  officers  of  the  government 
now  existing  shall  continue  in  tiie  exercise  of  their  several  functions  un- 
til their  successors  are  duly  elected,  or  ap[)ointed  and  qualified;  but 
nothing  herein  is  to  ai)ply  to  any  officer,  whose  office  may  be  abolished 
by  this  Constitution. 

§715.  Par.  YIII.  Ordinances.  The  ordinances  of  this  Convention 
shall  have  the  force  of  laws  until  otherwise  provided  by  the  General 
Assembly,  except  the  ordinances  in  reference  to  submitting  the  home- 
stead and  capital  question  to  a  vote  of  the  })eople,  which  ordinances,  af- 
ter being  voted  on,  shall  have  the  effect  of  Constitutional  provisions. 

ARTICLE  XIIT. 

AMENDMENTS  TO  THE  CONSTITUTION. 

Section  I. 

§716.  Paragraph  I.  How  made.  Any  amendment,  or  amendments  to 
this  Constitution  may  be  })roposed  in  the  Senate  or  House  of  Represen- 
tatives, and  if  the  same  shall  be  agreed  to  by  two-thirds  of  the  members 
elected  to  each  of  the  two  Houses,  such  pro})osed  amendment  or  amend- 
ments shall  be  entered  on  their  journals,  with  the  yeas  and  nays  taken 
thereon.  And  the  General  Assembly  shall  cause  such  amendment  or 
amendments  to  be  j)ublished  in  one  or  more  newspapers  in  each  Congres- 
sional District,  for  two  months  previous  to  the  time  of  holding  the  next 
general  election,  and  shall  also  provide  tor  a  submission  of  such  proposed 
amendment  or  amendments,  to  the  people  at  the  said  next  general  elec- 
tion, and  if  the  people  shall  ratify  such  amendment  or  amendments,  by 
a  majority  of  the  electors  qualified  to  vote  for  members  of  the  General 
Assembly,  voting  thereon,  such  amendment  or  amendments,  shall  become 
a  part  of  this  Constitution.  When  more  than  one  amendment  is  sub- 
mitted at  the  same  time,  they  shall  be  so  submited  as  to  enable  the 
electors  to  vote  on  each  amendment  separately. 

§717.  Par.  11.  Convention — how  called.  No  convention  of  the  peo- 
ple sliall  be  called  by  the  General  Assembly  to  revise,  amend,  or  change 
this  Constitution,  unless  by  the  concurrence  of  two-thirds  of  all  the 
members  of  each  House  of  the  General  Assembly.  The  representation 
in  said  Convention  shall  be  based  on  population  as  nea;:  as  practicable. 
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Section  II. 

§718.  Paragraph  I.  Ratification.  The  Constitution  shall  he  suh- 
mitted  for  ratifi(;ation  or  rejection,  to  the  elacAorn  of  the  State,  at  an  elec- 
tion to  he  held  on  tlie  fii"st  Wednesthiy  in  Docernher,  one  thousand  f;iglit 
hundred  and  seventy-seven,  in  the  several  election  distriets  of  this  State, 
at  which  election  every  person  shall  be  entitle<l  to  vote  who  isentiihd  to 
vote  for  the  members  of  the  General  Asseml)ly  under  the  Constitution 
and  laws  of  force  at  the  date  of  su(;h  election;  said  deletion  to  be  held 
and  conducted  as  is  now  provided  by  law  for  holding  elections  for  m(Mn- 
bers  of  the  General  Assembly.  All  persons  voting  at  said  ele(,*tion  in 
favor  of  adopting  the  Constitution,  shall  write  or  have  printed  on  their 
ballots  the  words  "jPo?"  Ratification;^^  and  all  persons  opj)osed  to  the 
adoption  of  this  Constitution  shall  write  or  have  printed  on  their  ballots 
the  words  ^^ Against  Ratification^ 

§719.  Par.  XL  Votes  consolidated.  The  votes  cast  at  said  election 
shall  be  consolidated  in  each  of  the  counties  of  this  State,  as  is  now  re- 
quired by  law  in  elections  for  members  of  the  General  Assembly,  and 
returns  thereof  made  to  the  Governor;  and  should  a  majority  of  all  the 
votes  cast  at  said  election  be  in  favor  of  ratification,  he  shall  <leclare  the 
said  Constitution  adopted,  and  make  proclamation  of  the  result  of  said 
election  by  publication  in  one  or  more  newspapers  in  each  Congressional 
District  of  the  State,  but  should  a  majority  of  the  votes  cast  be  against 
ratification,  he  shall  in  the  same  manner  proclaim  the  said  Constitution 
rejected. 

C.  J.  JENKINS,  President 

James  Cooper  Nisbet,  Secretary. 


CHAPTER   LII. 

ORDINANCES. 

STATE   CAPITAL. 

Be  it  ordained  by  the  people  of  Georgia  in  Convention  assembled  : 

§720.  i>5t.  That  the  question  of  the  location  of  the  Capital  of  this  State  be  kept  out  of 
the  Constitution  to  be  adopted  by  this  Convention, 

^721.  2nd.  That  at  the  first  general  election  hereafter  held  for  members  of  the  General 
Assembly,  every  voter  may  enclorse  on  his  ballot  "Atlanta"  or  "  Milledgeville,"  and  the 
one  of  these  places  receivini^  the  largest  number  of  votes,  shall  be  the  Capital  of  the  State 
until  changed  by  the  same  authority  and  in  the  same  way  that  may  l)e  provided  for  the  alter- 
ation o{  the  Constitution  tliat  may  be  adopted  by  the  Convention,  whether  said  Constitution 
be  ratified  or  rejectetl.  And  that  every  person  entitled  to  vote  for  members  of  the  General 
Assembly,  under  the  present  Constitution  and  laws  of  this  State,  shall  be  entitled  to  vote 
under  this  ordinance  ;  and,  in  the  event  of  the  rejection  of  said  Constitutidn,  shall  (should) 
a  majority  of  votes  cast  be  in  favor  of  Milledgeville,  then  this  provision  to  operate  and 
take  effect  as  an  amendment  to  the  present  Constitution. 


HOMESTEAD. 

Be  it  ordained  by  the  people  of  Georgia  in   Convention  assembled,  and  it  is  hereby  ordained 
by  authority  of  the  same  : 

^,722.  1st.  That  the  Article  adopted  by  the  Convention  on  the  subject  of  Homestead  and 
Exemptions  shall  not  form  a  part  of  this  Constitution,  except  as  hereinafter  provided. 

?;723.  2nd.  At  the  election  held  for  the  ratification  or  rejection  of  this  Constitution,  it 
shall  be  lawful  for  each  voter  to  have  written  or  printed  on  his  ballot  the  words  "  Home- 
stead of  1877,"  or  the  words  "  Homestead  of  1868." 

^724.  3d.  In  the  event  that  a  majority  of  the  ballots  so  cast  have  endorsed  upon  them 
the  words  "  Homestead  of  1877,"  then  said  Article,  so  adopted  by  this  Convention,  shall 
form  a  part  of  the  Constitution  submitted,  if  the  same  is  ratified  ;  but  in  the  event  that  said 
Constitution,  so  submitted,  shall  not  be  ratified,  then  the  Article  on  Homestead  and  Ex- 
emptions so  adopted  as  aforesaid  by  this  Convention,  shall  supersede  Article  Seventh  of  the 
Constitution  of  1868  on  the  subject  of  Homestead  and  Exemptions,  and  form  a  part  of  this 
Constitunon. 

^725.  4th.  If  a  majority  of  the  ballots  so  cast  as  aforesaid,  shall  have  endorsed  upon 
them  the  words  "  Hdmicstkad  of  1868,"  then  Article  Seventh  of  the  Constitution  of  1868 
shall  supersede  the  Article  on  Homestead  and  Exemptions  adopted  by  this  Convention,  and 
shall  be  incorporated  in  and  form  (a  part)  of  the  Constitution  so  submitted  and  ratified. 


JUDICIAL    CIRCUITS. 

726,  There  shall  be  sixteen  Judicial  Circuits  in  this  State,  and  it  shall  be  the  duty  of  the 
General  Assembly  to  organize  and  proportion  the  same  in  such  manner  as  to  equalize  the 
business  and  labor  of  the  Judges  in  said  several  circuits,  as  far  as  may  be  practica- 
ble. iJut  the  General  Assembly  shall  have  power  hereafter  to  re-organize,  increase,  or 
diminish  the  number  of  circuits  :  Provided,  however,  that  the  circuits  shall  remain  as 
now  organized,  until  changed  bylaw. 


SIGNING  AND    RATIFICATION. 

Be  it  ordained  by  the  people  of  Georgia  in  Convention  assembled : 

^727,  1st    That  the  Constitution  as  adopted  and  revised  be  enrolled  and  signed  by  the 
officers  and  members  of  this  Convention. 
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^728.  2(1,  That  the  Governor  shall  issiu;  his  ]jroclam?ition,  orrlerin^  an  election  for 
memheis  of  the  (general  Assembly,  and  a  vote  upon  the  ratification  or  rejection  of  this  Con- 
stitution, as  therein  ])rovi(le(l,  and  a  vole  u]jon  the  Capital  and  Homestead  questions,  as 
provided  by  the  ordinances  of  this  Conventi(jn. 

Read  and  adopted  in  Convention,  Auj^ust  25th,  1877. 

Attest : 

C.  J.  JKNKINS, 

Fresidenl  Constitutional  Convention. 

James  Cooper  Nisbet,  Secretary. 


§729.  Co}istitiitional  amendment,  declaring  bonds  void.  Neitlici*  tlie 
General  Assembly  nor  any  otlujr  anthorily  or  officer  of  tiiis  Slate,  sliiill 
ever  have  power  to  pay  or  recognize  as  legal,  or  in  any  sense,  valid  oi-  bind- 
ing upon  tise  State,  any  direct  l)()nds,  gold  bonds,  or  currency  bonds,  or  Acts  1877,  p  24. 
the  State's  alleged  guaranty  or  indorsement  of  any  I'ailroad  l)onds,  or  any 
other  l)onds,  guarantees  or  indorsements  heretofore  declared  to  be;  illegal, 
fraudulent  or  void,  by  Act  or  Resolution  of  the  Ijegislature  oflhe  State, 
or  that  may  be  declared  illegal,  fraudulent  or  void  bv  Act  or  Resolul ion  Acts  1875,  p.  27. 
of  the  Legislature  originating  this  amendment,  viz:  Tlu;  Slate  gold 
bonds  issued  under  the  Act  of  October  17th,  1870,  in  aid  of  the  Bruns- 
wick and  Albany  Railroad  Company;  the  currency  bonds  issued  under 
the  Act  of  August  27th,  1870;  the  quarterly  gold  bonds  issued  under 
the  Act  of  September  15th,  187'"',  which  are  enumerated  in  the  Act  of 
August  23d,  1872;  the  indorsement  of  the  State  upon  the  bonds  of  the 
Brunswick  and  Albany  Railroad  Company,  made  under  the  Act  of 
March  18th,  1869  ;  the  indorsement  of  the  Stateiipon  the  bonds  of  the 
Cartersville  and  Van  Wert  Railroad  Company,  and  of  the  Clierokee 
Kailroad  Company;  the  indorsement  of  the  State  upon  the  bonds  of  the 
Bainbridge,  Cuthbert  and  Columbus  Railroa(i  Company;  and  all  other 
bonds,  gtiaranties,  or  indorsements  declared  illegal,  fraudulent,  or  void, 
as  herein  provided.  Nor  shall  any  General  Assembly  ever  have  power 
to  provide  for  the  re-indorsement  of  such  railroad  bonds,  or  to  place  the 
State's  guaranty  upon  the  same;  or  to  provide  for  the  indorsement,  or 
guaranty  by  the  State  of  any  new  bonds  issued  in  lieu  of,  or  to  pay  off, 
or  retire,  such  railroad  bonds,  by  any  railroad  company  ;  or  to  issue 
bonds  of  the  State  to  such  railroad  companies,  or  other  persons  in  pay- 
ment, or  in  lieu  of  such  indorsed  bonds,  or  other  bonds  herein  declared 
illegal;  or  to  lend  the  ai<l,  or  credit  of  the  Slate  by  any  act,  resolution, 
or  law,  to  such  railroad  cotnpanies,  or  to  other  incorporated  companies, 
or  persons,  acquiring,  or  succeeding  to  the  rights  and  franchises  of  said 
companies;  or  to  buy  the  railroa<ls  of  such  companies;  or  to  ssibmit  the 
question  of  the  liability  of  the  State  upon  any  of  the  bonds  or  indorse- 
ments upon  bonds,  or  other  guaranty  herein  declared  illegal,  fi'audulent, 
and  void,  or  upon  any  claim  for  money  advanced  upon  said  bonds,  in- 
dorsements, or  guai'anties,  or  expended  by  said  conipanies,  or  other  per- 
son in  and  about  the  cojistruction  of  sai<l  railroads,  to  the  decision  of  any 
Court,  tribunal,  or  person  whatever;  or  to  pay,  assume,  or  secure,  di- 
rectly or  indirectly,  b}'^  any  act,  resolution,  or  law,  any  money  advanced, 
or  claimed  to  have  been  advanced  on  the  bonds,  indorsements,  or  guar-  "' 
anties  herein  declared  invalid. 

The  foregoing  is  the  amendment  ratified  on  the  first  day  of  May,    1S77,  and  referred  to 
in  section  675  of  this  Supplement. 


GOVERNOR'S  PROCLAMATION, 

DECEMBER   Slst,  1877. 


STATE  OF  GEORGIA: 

Whereas,  a  Convention  of  the  people  of  the  State  of  Georgia  did  assemble  at  the  Cap- 
ital on  the  eleventh  day  of  July  last;  and  whereas, the  said  Convention  dicj  revise  the  Con- 
stitution of  the  State  and  provide  that  the  proposed  new  Constitution  be  su]:imitted  to  the 
people  I'or  ratification  or  rejection;  and  whereas,  the  said  Convention,  by  ordinances,  pro- 
vided that  the  people  should  vote  separately  on  the  question  of  the  location  of  the  Capital 
at  Atlanta  or  Milledgeville,  and  also  on  the  adoption  of  the  Homestead  of  1868  or  the 
Homestead  of  1877  : 

And  whereas,  on  the  first  Wednesday  in  December,  the  present  month,  an  election  was 
held  in  conformity  with  the  law  prescribed  by  the  Convention,  and  the  vote  cast  by  the 
the  citizens  of  the  State  was,  for  Ratification,  1 10,442,  and  against  Ratification,  40,947,  being 
a  majority  of  69,495  votes  for  thf  ratification  of  the  Constitution.  The  vote  cast  for  the 
location  of  the  Capital  was,  for  Atlanta,  99,147,  and  for  Milledgeville,  55,201,  being  a  ma- 
jority of  43,946  votes  for  Atlanta.  The  vote  cast  for  the  adoption  of  a  homestead  was,  for 
the  Homestead  of  1877,  94,722,  and  for  the  Homestead  of  1868,  52,ooo,>being  a  majority 
of  42,722  votes  for  the  Homestead  of  1877  : 

Now,  therefore,  I,  Alfred  H.  Colquitt,  Governor  and  Commander-in-Chief  of  the  State 
of  Georgia,  do  issue  this  my  proclamation  declaring  that  the  Constitution  adopted  by  the 
Convention  at  Atlanta,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seven- 
ty-seven, is  ratified  by  the  people  of  the  State  of  Georgia,  and  is  now  the  Constitution  of 
the  State.  Also,  that  Atlanta  is  declared  to  be  the  Capital  of  the  State  of  Georgia.  And 
that  the  article  adopted  by  the  Convention  on  the  subject  of  the  Homestead  forms  a  part  of 
the  new  Constitution. 

Given  under  my  hand  and  the  Great  Seal  of  the  State,  at  the  Capitol  in  Atlanta,  this 
twenty-first  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-seven. 

By  the  Governor :  ALFRED  H.  COLQUITT. 

N.  C.  ByVRNETT,  Secretary  of  State. 
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SIMiCIAL  CIIAKGI':S  TO  GRAND  JCRIKS. 


The  Judges  of  the  Superior  Courts  are  rerjuired  to  /^ive  in  special  charge  to  the  Grand  Juries  at 
each  term  of  their  re.si)ective  (Jourts,  the  folhiwinj^  ])rovisions  : 

1.  f+^tJS.)    I.aw  prf)liihilin<r  the  keeping  or  maintaining  of  a  gaming  house. 

2.  (45;>*r>.)   'The  law  in  reference  to  allowing  minors  t(j  play  in  liquor  sh(;ps. 

3.  (4540.)   The  law  prohibiting  the  keeping  of  gaming  tallies. 

4.  (4541.)   The  law  prohibiting  and  punishing  gaml;ling  in  any  shape, 

5.  (4542.)  (454.'J.)  (4544.)  The  laws  in  reference  to  the  allowing  of  minors  to  play  at  gambling 
tal)les,  at  billiards  uv  ten  pins,  as  well  as  of  clerks  and  bank  officers.  The  j^layers  in  all  thes.-  cases  are 
competent  witnesses. 

6.  (4527.)   The  law  against  carrying  concealed  weapons. 

7.  The  law  against  selling  poisonous  drugs  to  colored  persons — found  in  Cobb's  Digest,  p.  loio.  This 
law  is  doubtless  abrogated  by  the  provisions  of  the  Constitution  conferring  the  privileges  of  citizenship  on 
this  class. 

8.  (4585.)  The  law  in  reference  to  the  keeping  of  lights  and  water  on  passenger  cars  running  on 
railroads. 

9.  (4591.)   The  law  in  reference  to  forestalling,  regrating,  and  engrossing. 

10.  The  law  prohilnting  the  sale  of  li(iuors  to  one  who  is  drunk,  found  in  section  444  of  this  Sup- 
plement. 

11.  (4574.)  The  law  against  interference  with  public  worship. 

12.  (4575.)   The  law  prohibi'ing  the  sale  of  liquors  within  a  mile  of  a  place  of  worship. 

13.  (45 70.)   The  law  concerning  the  sale  of  property  within  a  mile  of  any  camp  ground. 

14.  At  the  Fall  terms,  the  law  in  regard  to  the  assessment  of  taxes,  found  in  sections  106  and  107  of  this 
Supplement. 

See  also  section  505  of  the  Code. 
Acts  1871-2,  p.  55.     Code  section  3249. 


SPECIAL  DUTIES  OF  GRAND  JURIES. 


1.  To  inspect  the  Public  Buildings  and  Records:     Code,  ^504, 

2.  To  recommend  county  tax,  when  necessary,  at  the  Spring  Term:     Code,  ^^5^9)  5^-- 

3.  To  inquire  into  and  report  upon  the  financial  condition  of  the  county:     Code,  ^^,510,  553. 

4.  To  allow  insolvent  lists  of  Tax  Collectors:     Code,  ^^858-863. 

5.  To  correct  mistakes  in  Tax  Receivers  returns:     Code,  I3919. 

6.  To  inspect  and  examine  the  offices,  papers,  books,  records  and  accounts  and  vouchers  of  the  Super- 
ior Court  Clerk,  the  Ordinary  and  the  County  Treasurer:     Code,  ^^3920-3923. 

7.  To  examine  the  list  of  voters  required  to  be  laid  before  them,  and  to  take  such  action  thereon  as  the 
law  requires:     Code,  ^§1290,  3924. 

8.  To  present  the  Road  Commissioners  for  neglect  of  duty:     Code,  ^.661. 

9.  At  Fall  Term,  to  examine  accounts  of  the  sales  of  estrays :   Code,  page  692. 

10.  To  select  the  County  Board  of  Education:  Code,  ^1254. 

11.  At  the  Spring  Term,  to  assess  and  declare  the  salary  of  the  County  Judge:  Code,  |2Si. 

12.  To  inquire  into  the  record  of  prisoners  directed  to  be  kept  by  the  Sheriff  of  the  county:  Supple- 
n^ent,  ^53. 

13.  To  examine  and  approve  the  returns  of  county  officers  required  to  be   made  to  them:  Supple- 
ment, ^67. 

14.  At  the  Fall  Term,  to  overlook  the  Tax  Receiver's   returns,  and  make  correct  assessment  of  the  tax- 
able property  of  the  county:  Supplement,  ^106. 

15.  At  Spring  Term,  to  examme  and  make  up  presentments  concerning  the  condition  of  the  school  ope- 
rations of  the  county  for  the  preceding  year  :  Supplement,  ^.201. 

16.  To  choose  a  Board  of  Flealth  in  those  counties  where    there  are  no    Commissioners:  Supplement, 

17.  To  receive  the  County  Treasurer's  report  of  the   disposition  of  the  tines   and  forfeitures:  Supple- 
ment, ^293. 

18.  To  examine  the  Dockets  and  Bills  of  Cost  of  all  the  Justices  of  the  Peace  and  Xot.^a-ies  Public  of 
the  county:  Code,  ^4505. 

19.  To  recommend  to  Judge  of  the  Superior  Court  the  appointment  of  Notaries  Public:  Supplement, 
^634.     See,  also,  section  686  of  this  Supplement,  and  other  provisions  elsewhere. 
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SECTIONS  OF  THE  CODE 

Change  J.  modifird  or  repealed  by  the  Acts  of  the  General  Assembly  since  the  Code,  and 

the  provisions  of  the   Constitution  of  iSyj. 


Note. — The  first  figures  in  the  following  table  refer  to   the  sections  of  the  Code,  and  the   figures   fol- 
lowing refer  to  the  sections  in  the  Supplement  amending  or  repealing  Code. 


Section  1 Const,  sections  708-710. 

'•       3 Stats,  section  2. 

"       (3 Const,  section  504. 

"       '2S Stats,  section  ?>. 

"       29-34 Const,  section  702. 

"       88 Const,  section  528. 

"       39 Const,  section  702. 

•'       42 Stats,  section  5:  See  also  sect.  726. 

"       44  ...  .Const,  section  496. 

"        50 Const,  section  500, 

"       58  Stats,  section  438. 

"       70 Const,  section  594. 

"       71 Const,  sections  600,  636,  640. 

"       80 Const,  section  600. 

"        8'.* Const,  section  600. 

"       90-97 Stats,  sections  7-20. 

"       98 Omst.  section  600. 

"        102 Const,  section  669. 

'•        110  Const,  section  606. 

"        114  ....  Stats,  section  6. 

"        118 Stats,  section  174. 

"        129 Const,    section  512. 

180  ....  See  Acts  1871-2,  p.  19. 

"        154 Stats,  section  22. 

"        178 Const,  section  526. 

*•        188 Const,  seciion  566. 

'•        189 Const,  section  565. 

"        197 Const,  seciion  564. 

"       2.)o Const,  section  (HO. 

"       21'j Const.  secti<jn  611, 

'•        211 Const,  section  fjl  1. 

*'       214  Const,  section  648. 

216 Con.^t.  section  609^. 

228  Stats,  sections  31-34. 

"       224 Con^t.  section  35. 

"       225 Const,  section  35. 

21^ Stats,  sections  36-87. 

286 Const,  sections  615,  617,  640. 

"       238 C:mst.  section  613. 

*•       241 Const,  section   625. 

245  ....  Stats,  section  38. 

"       252 Const,  section  627. 

"       283 Stats,  section  45. 

*«       817 .Stats,  section  49. 

887  Const,  section  629,  Stats,  sect.  50. 

"       861 .Stats,  section  52. 

«'       367 Const,  section  636. 

138 


Section  368 Const,  section  636. 

"  3b9 Const,  section  637. 

"  372  Const,  sections  638-640. 

"  375 Const,  section  648. 

"  377 Const,  section  639. 

"  383 Stats,  sec  ion  56. 

"  398 Stats,  section  57. 

"  399 Stats,  section  58. 

"  402. Stats,  section  59. 

"  436 Const,  section  634. 

"  446 Const,  seciion  632. 

"  459 Stats,  section  60. 

"  492 Const,  section  701. , 

"  602 Const,  section  669. 

**  514 Const,  section  669. 

"  616 Stats,  sections  97,  98,  103. 

"  517 Stats,  section  404. 

520-521 Stats,  sections  135-137. 

"  698 Stats,  section  74. 

"  610 Stats,  section  75. 

*'  659 Stats,  section  76. 

"  708 Stats,  seciion  311. 

"  710 Stats,  section  811. 

"  738 Stats,  section  50. 

"  739 Const,  section  628. 

77  4-797 Stats,  sections  90-P5. 

"  798 Stats,  sec.  96  ;  Const,  seciion  661. 

"  800 Const,  sections  661,  663. 

'*  809 Const,  section  668. 

"  815 Stats,  section  97. 

"  816 Stats,  section  104. 

"  823 Const,  section  500. 

"  824-825 Const,  section  500. 

"  889-840 Stats,  sections  106-107. 

*'  874 Stats,  section  116.  ect. 

"  876  Stats,  section  116,  etc. 

"  881 Stats,  section  113. 

"  888 Stats,  sections  129,  130. 

"  889 Stats,  section  130. 

*'  891 Stats,  section  133. 

"  920 Stats,  section  106,  109. 

"  926 Stats,  sections  135,  137. 

"  936 Stats,  section  185. 

"  948 Const,  section  606. 

"  956-7-8 Const,  section  678. 

"  962 Slats.  Acts  1866.  (?) 


SECTIONS  OF   THK  CODE  AMKVDED. 


1.?0 


Section  1017-1038 Const,     secion    082;    Stats. 

sections  107-17'2. 

1041-1045  Stats,  sect.  171;  Const,  sec- 
tion 08-2. 

"       1040-47 St  ts  section  174-175. 

"       1099 Stats,  section  177. 

"        1203 Stats,  section  179. 

1227-1228 Stats,  section  187. 

123r)-12;;7 Stats,  section  187. 

''       1227-1230 Stats,  section  188. 

"       1251 Const,  section  684. 

120;] Stats  section  195,  200. 

**        1272 Const,  sect.  085,  Stats,  sect.  155«. 

"        1270 Const,  section  511. 

"       1278 Const,  seciion  511. 

"        1280 Const,  section  525 

**        1293 Const,  section  513. 

1294 Const,  sections  524,  525. 

"       1298 Const,  secti  m  582. 

"        1299 Const,  section  584. 

1300 Const,  section  583. 

"       1339  Const,  sections  000,  682. 

*'       1350 Stats,  section  209. 

1353   1302, Stats,  sections  204-209. 

1300-1368 Stats,  sections  204-209. 

"        1309 Stats,  section  409. 

"        1370 Stats,  section  2<i0. 

1396 Stats,  sections  222,  224. 

"       1423 Stats,  section  444. 

"       1430-1431 Stats.  225,226. 

'*       1472 Stats,  section  23  S. 

**       1563 Stats,  sections  239-243. 

"       1504.. ....Stats,  section  239. 

1571-1576 Stats,  sections  245-262. 

"       1579 Stats,  section  244. 

"       1599-1600  , Stats,  section  273. 

1620 Stats,  section  269. 

1624-1625 Stats,  sections  267,268. 

"       1640 Const,  sections  582,  601-2-3,  641. 

**       1642  Stats,  section  470. 

*'       1645 Const,  section  504. 

**       16  lO Const,  section  041,  Stats,   sections 

285-288. 

■"       1648 Const,  section  641. 

*'       1676 Const,  section  557,  Stats,  sec.  299. 

1677 Stats,  section  305. 

"       1682 Const,  section  576. 

"       1700 Stats,  section  325. 

"       1711 Stats,  section  644. 

*'       1769 Stats,  section  327. 

"       1808  Stats,  section  330. 

1876 Stats,  section  331. 

"       1955 Stats,  section  334. 

1956 Stats,  section  £35. 

1978 Stats,  section  337. 

1980 Stats,  section  340. 

"       1989 Stats,  section  340. 

**       1990 Stats,  section  340. 

2002 Const,  section  689. 

"       2003 Stats,  section  342. 

2006 Stats,  section  343. 

**       2007 Stats,  section  343. 

2009 Stats,  section  342. 

2012 Stats,  section  345. 

"       2014-2015 Stats,  section  349. 

"       2010  Stats,  section  353. 

2017-2018 Stats,  section  849. 

2020-202! Stats,  section  349. 

*•       2024 Stats,  section  350. 

"       2025 Stats,  section  346,  Const,  sec.  691. 


Section  2032 Stats,  section  347,  Const,  icc.  092. 

"       2040 Stnts.  section  3--.5. 

"       294  I Slats,  scciion  357. 

2047-8 .Stats,  .section  «52. 

"       2051 Stats,  section  309. 

"       2225 Stats,  section  50.3. 

"       2233 Stats,  section  557. 

'•       2279 Stals.  section  377. 

"       2287 Stats,  section  338. 

"       2300 Stats,  section  379. 

"       2378 Const,  section  500. 

**       2503 Staf;.  section  404. 

•'       2533 Stats,  section  382. 

"       2017 Stats,  section  384. 

•*       2070 Stats,  section  297. 

**       2781  Stats,  section  388. 

"       2783 Stats,  section  385,  386. 

"       2848 Const,  seciion  .568. 

2921 Stats,  section  25. 

"       3202 Stals.  section  397. 

•*       3210 Stats,  section  398. 

•'       3238 Slats,  section  23. 

3239 Stats,  section  24. 

"       3249  Stats,  section  1(»8. 

"       3297 Stats,  section  399. 

"       3344 Stats,  seciion  54. 

"       3309 Stats,  section  313. 

*'       3403 Const,  section  047. 

"       3448 Const,  section  024. 

"       3457 Const,  section  024. 

"       3514 Stats,  section  401. 

"       3554 Stats,  section  400. 

"       3586 Stats,  section  402. 

"       3033 Stats,  section  54. 

"       3647  Stats,  section  401^. 

'*       3654 Stats,  section  403. 

"       3655 Stats,  section  405. 

"       3688 Const,  seciion  35,658. 

*'       3697 Stats,  seciion  285. 

3698 Stats,  section  282. 

"       3699 Stats,  sections  274,  275. 

3700 Stats,  sections  274,275. 

**       3703 Stats,  section  284. 

3711 Stats,  section  49.     Code,  sec.  317. 

"       3716 Stats,  section  406. 

**       3725 Stats,  section  406. 

"       3879 Stats,  section  407. 

"       3906 Stats,  section  664, 

3911 Stats,  section  308. 

"       3930  Const,  section  654. 

*•       3960 Stats,  section  54. 

3961 Stats,  section  61. 

3962 Stats,  section  336. 

3982-3988 See  Stats,  s  ctio  is  430,  431. 

3993 Stats,  section  423. 

"       3994. Stats,  section  423. 

"       3995 Stats,  section  423. 

**       4082 Stats,  section  378. 

**       4085 Stats,  section  410. 

"       4097 Stats,  sections  411-413. 

*•       4099 Stats,  section  412. 

"       4127 Stats,  section  288. 

"       4130 Const,  section  632. 

"       4132 Const,  sec  ion  632. 

"       4141 Stats,  section  62. 

"       4157 Const,  seciion  632. 

"       4166 Stats,  section  63. 

"       4242 StUs  section  424. 

*'       4252. Stats,  section  25. 

"       4265 Stats,  section  23. 
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SECTIONS  OF  THE  CODE  AMENDED. 


Section  4 -7 '2... 

...Slats,  sections  20,  28,  29. 

•< 

4-J73... 

...Stats,  section  20. 

♦• 

4308.. 

..  Stats,  section  429. 

<c 

4372.. 

...Stats,  section  430. 

C( 

4370... 

..  Stats,  section  431. 

«( 

4377... 

...Stats,  section  432. 

(( 

4401... 

...Stats.  secti<-'n  434. 

•• 

4414... 

..Stats,  section  435. 

<< 

4437... 

...Stats,  section  430. 

ct 

4441... 

...Stats,  section  437. 

<t 

4500... 

...Stats,  section  446. 

-•     << 

4593... 

...Stat*:,  section  447. 

(< 

4078... 

...Stats,  section  312. 

(> 

4t)00... 

...Stats,  section  448. 

•' 

4012... 

...Stats,  section  449. 

Section  4020 Stats. 

4034 Const 

"       4037  Stats. 

"       4040 Const 

"       4049 Stats. 

"       4054  ....  Stats. 

*'       4()57 Stats. 

"       4000 Stats. 

"       4087 Stals. 

"       409! Const, 

4598 Stats. 

"       4099 Const, 

"       4709 Stats. 

4712 Stats. 

4814 Stats. 


section  450. 
.  section  476. 
secticni  456. 
,  section  497. 
section  455. 
sections  289,  296. 
section  470. 
section  4(»0. 
section  457- 

section  512. 
section  4()1. 

section  481 . 
section  291,  292. 
section  451. 
section  402. 


INIJEX. 


This  Index  refers  to  the  Seetions  in  the  Siipi^lement. 


Abduction. 

I.  Of  ehildren — how  punished,  .  .  \  .  .  429 
Abortion. 

I.  Proeuring — how  punished, 427 

Arusivk  LancuaoI':. 

I.  Use  of — when  and  how  punished,  .    .    .  430 

AcADliMIKS. 

I.  Exempt  from  taxation, 96,  661 

Academy  for  the  Blind. 

I.  Employees  of,  exempt  from  road  duty,  .  79 
Academy  for  the  Deaf  and  Dumb. 

1.  Employees  of,  exempt  from  road  duty,  .  79 

2.  Admission,  and  period  of  instruction  in,  184 

3.  Additional  term — when  allowed,  ....  185 

4.  Acts  concerning, 1 86- 1 88 

Acceptance. 

1.  Holidays — how  affect  presentment  for,  385-386 

2.  Acceptor — where  sued,  in  certain  cases,  650 
Accounts. 

I.  Application  of  Act  of  1869  to  suits  on,  .  471/ 
Administration, 

1.  Priority — seventh  in  order,  of  debts  .    .  382 

2.  Sale  of  railroad  and  bank  stock, 383 

3.  Sale  of  property  by  foreign  adm'r.,  .    .  384 

4.  Advertisement  of  sales, 404 

5.  Liability  of  purchaser  at, 405 

6.  Settling  claims  under  scaling  ordinance,  471/^ 

7.  Suits  against  adm'rs — under  Act  1869,  .  471^'' 

8.  Administrator's  own  debt  not  barred,  471^'  jio/c. 
Advertisements. 

1.  Of  letting  of  county  contracts,  ....  69 

2.  Specifications  to  be  published, 70 

3.  Wild  lands  not  returned — how  advertised,  121 

4.  Of  State  and  County  taxes 129-130 

5.  Of  Act  requiring  registry  of  bonds,  .    .  153 

6.  By  cities,  etc.,  of  intention  to  issue  bonds,  156 

7.  Of  sale  of  estrays, 225-226 

8.  Of  intention  to  bind  out  minors, 331 

9.  For  leave  to  sell  bank  and  railroad  stocks,  383 

10.  Legal    advertisements — time  of  publica- 

tion,      404 

11.  Of  continuing  sales  from  day  to  day,  .    .  404*^ 

12.  Of  citation  to  establish  lost  papers,  .    .  421 
Agricultural  College. 

1.  Appropriation  to  State  College,  ....  180 

2.  University  Cadets  organized, 181 

3.  North  Georgia  Agricultural  College — ap- 

propriation, etc., 182 

Agricultural  Department. 

1.  Department  established, 231 

2.  Duties  of  Commissioner, 231 

3.  Propagation  of  fish, 232 

4.  Shad — penalties    for    taking    at    certain 

times, 232 


2.   Agricultural  and  mechanical  statistics,  .       233 

4.  lilanks  and   books  to  be  furnished  Tax 

Receiver, 234 

5.  Returns  and  statistics  to  be  consolidated,     235 

6.  White  and  colored  returns  separate,  .  .  236 
Aliens. 

I.  Law  concerning  repealed, 297 

Amendments. 

I.  To  the  Constitution — how  made,  ...  .  716 
Animals. 

I.  Cruelly  to — punished, 449 

Appeals. 

1.  Claims,  in  Ju^^tice  Courts, 65 

2.  From  one  jury  to  another,  ....      623,  632 

3.  P'rom  Court  of  Ordinary, 628 

4.  In  and  from  Justice  Courts, 632 

Apothecaries. 

I.  Sale  of  poisons  by — law  concerning,  .  227-230 
Appointments. 
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5.  Agricultural  returns  to  Tax  Receiver,  . 

6.  Blanks  furnished  by  Commissioner,  .    .       234 

7.  Returns  to  be  consolidated, 235 

8.  Fertilizers — analysis,  etc., 245-262 

Agricultural  Statistics. 

1.  Consolidation — the  Comptroller  relieved 

from, 6 

2.  Duties  of  Commissioner  as  to,  .    .    .  234-235 
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3- 
4- 

5- 


197 
213 

2^1 


Of  State  Geologist,  by  Governor,  .    .    . 
Of  School  Trustees,  by  County  Commis- 
sioners,    

Of  State  Board  of  Health,  by  Governor, 
Of  Commissioner  of  Agriculture,  .    .    . 
Of  Chemist  and  Inspectors  of  Fertilizers, 

.    .    .  25(^251 
Receiver    of   Insurance    Company's    de- 
posit,     .^  .       390 

Of  INIembers  of  Assembly  to  office — for- 
bidden,          530 

To  vacancies,  by  Governor, 594 

Rejected  appointees, 595 

Of  Notaries  Public, 634 

Of  State   School   Commissioner,    .    .    .       6S4 
Apportionment. 

I.  Of  school  fund.  Acts  repealed,  ....       195 

Of  Senators — districts, 520 

How  changed, 521 


9- 
10. 
II. 


r  22 


Of  Representatives  to  counties,  . 

How  changed, 523 

Apprentices. 

How  bound  out, 331 

Appropriations  of  Public  Money. 

I.  To  work  of  State  Geologist, 21 

Appropriation  Act  of  1877,  continued,  g6a,  710 

To  Churches,  sects,  etc.,  forbidden,  .    .  4S5 

General  Appropriation  Bill, 54S 

Bills  for,  originate  in  House, 549 

Money  drawn  only  by  appropriation, .  .  550 

Must  be  by  yeas  and  nays, 551 


2. 

3- 
4. 

5- 
6. 

7- 
8. 
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Governor  may  approve  portions  only.  .  596 
To  pay  fraudulent  bonds — forbidden,  . 

■.    .    .  675.  729 

10.  To  University  for  colored  persons,  .  .    .  6SS 
Arbitrament  and  Award. 

I.  As  to  valuation  of  tax  payer's  property,  107 

On  assessments  by  Comptroller, II2 

437 
442 

493 


Awards — entered  on  minutes,  where. 
Arms. 

1.  Hunting  with  firearms  in  enclosures,  . 

2.  Furnishing  to  minors, 

3.  Right  to  keep  and  bear,  secured,   .    . 

141 
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Arrests. 

I.  Abuse  of  party  arrested  forbidden,  ,  ,  4S0 
Arson. 

1.  In  city  or  town — punishment 431 

2.  Of  unoccupied  dwellinij; 432 

3.  Burninv;  jjin-house — reward  oflered,  ,    .  433 

ASSMI.T    WITH    INTENT    TO    Ml  KDER. 

I.  Use  of   medicine   on   pregnant    woman, 

is — when, 426 

Assembly. 

1.   Rii^ht  of,  secured, 495 

ASVIA  M    FOR    THE    INS.VNE. 

1.  Patients — how  admitted  and  discharged,  204 

2.  Trustees  of.  to  prescribe  rules,   ....  205 

3.  Free  admission  granted, 206 

4.  Copies  of  regul.xtions  sent  to  Ordinaries,  207 

5.  Incurable  patients  discharged — when,  .  20S 

6.  Patients  must  be  citizens  of  Georgia,  .  209 

7.  Exemplifications  sent,  must  be  certified,  210 
S.   Employees  of,  exempt  frt)m  jury,  road, 

and  militia  duty, 21 1 

9.   Liquors,  sale  within  mile  of — prohibited,  212 

10.  Capital  convicts  sent  to — when,  ....  466 

11.  Laws  applicable  to  this  class, 467 

12.  Sentence  executed,  on  recovery, ....  468 

13.  Penitentiary  convicts  sent  to — when,  .  .  469 
Atlantic  (S:  Gulf  Railroad. 

I.  Stock  of  State  transferred  to, 324 

Attachments. 

1.  Suits  on  attachment  bonds, 46 

2.  New  ground  for — fraudulent  lien,  .  .  .  399 
Attainder. 

I.   No  bill  of,  passed, 504 

Attempts  to  Commit  Crimes. 

I.   How  punished, 451 

Attestation  of  Deeds. 

I.  Of  mortgage, 334 

Attorneys  at  L.aw, 

1.  May  not  be  sureties   on  bond  of  county 

officers, 56 

2.  Graduates  of  Mercer  Law  School,  ...  57 

3.  Attorneys   from   other   States — how  ad- 

mitted,      58 

4.  Becoming  residents — how  admitted,  .    .  59 

5.  Right  to  appear  by,  secured 475 

6.  Benefit  of  counsel  guaranteed, 476 

Attorney  General. 

1.  On  Board  of  Advisement  with  Geologist,  21 

2.  Election  and  term  of  office, 636 

3.  Duties  of,  .    . 637 

4.  Salary  of,  in  lieu  of  all  fees, 641 

5.  How  changed, 642 

6.  Qualifications  of 643 

Autrefois  Acquit  and  Convict. 

I.   Plea  of,  provided  for, 479 

AWART>. 

I.  Entered  on  minutes  in  what  county,  .  .  424 
Bail. 

1.  Suits  on,  in  County  Court, 46 

2.  Excessive — not  required, 480 

Ballot. 

I.  All  popular  elections  by, 510 

Banishment. 

I.  A>  punishment  for  crime  — forbidden,  .  478 
Banks  and  Banking. 

1.  Banks — how  taxed, 97 

2.  Stock — how  returned  for  taxes,  ....  98 

3.  Stock  subject  for  tax, 99 

4.  Cashier  must  pay  tax, 1 00 

5.  List  of  stockholders  furnished  Receiver,  loi 


6.  Bank  notes  redeemable  in  what  currency,  238 

7.  Small  bills  issued,  when, 238 

8.  Sale  of  bank  stock, ■^^^t 

9.  Holidays — law  concerning,  ....     38^-386 

10.  Maturity  of  notes,  etc., 387 

11.  Protest — when  rccpiired, 388 

Bank  Stock. 

I.  Shares  only  to  be  taxed, 97,  99 

Benefit  of  Counsel, 

I.  Secured  to  accused, 476 

Billiard  Taih.es. 

I.  Taxed  in  villages, 94 

Bills. 

1.  To  be  read  three  times   before   passage,  546 

2.  One   subject    matter,    and    expressed    in 

title, 547 

3.  General  Appropriation    Bill  —  conta  i  n  s 

what, 548 

4.  Bills  for  revenue  orignate — where,  .  .    .  549 

5.  Bills    appropriating    money — passed    by 

yeas  and  nays, ■   .    .    .  551 

6.  Signed  by  whom — rejected  bills,    .    .    .  552 

7.  Majority  of  Legislature  required  to  pass,  553 

8.  Local  bills, 554 

9.  Notice  of — what  required, 555 

10.  All  must  be  approved  by  Governor,  .  596-597 

Bills  of  Exception. 

1.  When  must  be  tendered — certificate,  .  .  25 

2.  Failure  of  Superior  Court  Clerk  to  trans- 

mit,    26 

3.  Party  forfeits  benefit  of  Act — when,  .    .  27 

4.  Mistakes  of  Clerk  corrected, 28 

5.  Incomplete  record, 29 

6.  Want  of  service  waived, 30 

Bills  of  Exchange. 

1.  Holidays — eft'ect  on, 385-386 

2.  Maturity  of, ' .    .    .    .  387 

3.  Protest  of, 388 

4.  Suits  on — in  certain  cases, 650 

Bills  of  Indictment. 

I,  Nol.  prossed — when, 455 

Births. 

1.  Tax  Receiver  to  return, 203 

2.  Record  of  to  be  furnished  Ordinary,  215-216 

3.  Record  to  be  kept, 218 

Blind  Academy. 

I.  Employees  of — exempt  from  road  duty,  79 
Blood — Corruption  of. 

I.   Conviction  shall  not  work, 499 

Board  of  Education  of  County. 

1.  Disburse  poll  tax, 194 

2.  Laws  as  to  apportionment  repealed,  .    .  145 

3.  Officers  of — may  administer  oaths,  ...  196 

4.  Appoint  school  trustees, 197 

5.  Choose  teachers  on  recommendation  of 

trustees, 198 

6.  Direct    School    Commissioner   when    to 

visit  schools, 200 

Board  of  Health. 

1.  State  Board — law  concerning, 213-220 

2.  County  Boards, 221 

Board  of  Physicians. 

1.  Law  as  to  license   by — partially  repeal- 

ed,   222,  224 

2.  Eclectic  Board — place  meeting  changed,  223 
Bonds — Commercial. 

1.  Registry  to  l)e  kept  of  State's, 19 

2.  Certain  vState  bonds  declared  void,  .  .151-155 

3.  Bonds — how  issued  by  corporations  and 

counties, 156 
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4.  Bonds  to  redeem  past  due  honds  of  cities, 

clc — how  issued, 1 57 

5.  Issued  contrary  to  law — null  and  void  .       158 

6.  Bonds  autliorized    in    1874 — excepted,  .       159 

7.  Record  of  all  bonds  when  issued — to  Ijc 

furnished  Secietary   of  State,  .    .    .       160 

8.  Of  l)oiuls   already  issued, 161 

9.  Corporations  failing  to  furnish  statement,     162 

10.  Puttint^r  bonds  on  market  without  furnish- 

ing^ record — ])unished, 163 

11.  Fee  of  Secretary  of  State  for  recording 

statement, 164 

12.  State's  endorsement  of  railroad  bonds — 

law  repealed, 316 

13.  As  affected  by  the  Act  of  1869,  ....     471^' 

14.  Fraudulent  l)onds  repudiated, 675,  729 

15.  Bonded  debt  increased — for  what  .    .    .       676 
Bonds  of  Officers. 

1.  State  Treasurer's, 8-9 

2.  Of  public  officers — when  filed,  ....         22 

3.  Attorneys  cannot  be  sureties  on,  ....        56 

4.  Securities    on  County  Treasurer's — how 

bound, 73 

5.  Foreign  administrators  and  executors,  .       384 

6.  Application  of  Act  of  1869  to,  .    .    .    .     47 ii? 

7.  Of   Secretary    of   Senate    and    Clerk  of 

House, 564 

8.  Of  officers  of  Executive  Department,  .       605 
J^oNDS  FOR  Titles. 

1.  Land  held  under,  may  be  levied  on,  .    .       402 

2.  When  deed  filed  and   obligor  pays  full 

price, 403 

Borrowing  Money. 

I.  Laws  authorizing  must  specify  purpose,     666 
Bribes. 

1.  vSoIicitor  General  taking, 55 

2.  Conviction  of  taking  disfranchises,  .    .       512 
Bridges. 

1.  Encampment  on  or  building  fires  about, 

prohibited, 81 

2.  Penalty  for  violating, 82 

3.  Liable,  also,  for  civil  damages,  ....         83 

4.  Ordinary  may  have  powers  over,  ....     629 
Building  and  Loan  Associations. 

Foreclosure  of   mortgage  by, 336 

Burying  Grounds. 

1.  Injury    of — punished, 450 

2.  May  be  exempt  from  taxation, 661 

Bushel — Weight  of. 

I.   Weight  of  bushel  in  various  articles,  .  .     270 
Capital.  ' 

1.  At  Atlanta, 707,r? 

2.  Ordinances  concerning, 720-721 

Cavalry  Corps. 

I.   Squadron  of  cavalry, 177 

Certiorari. 

1.  Granted  only  on  sanction  of  Judge,       .       622 

2.  Decisions  as  to, 622  note. 

Chain-Gang. 

1.  Escapes  from — how  punished, 438 

2.  Aiding  to  escape  from, 439 

3.  Convicts  sentenced  to — how  disposed  of,     462 
Challenge  to  Fight. 

I.  Sending  or  accepting,  disfranchises,  .    .       515 
Chancery, 

I.  Jury  may  find  facts  only, 40 

See  Equity. 
Change  Bills. 

I.  Of    Western    and    Atlantic     Railroad — 

Treasurer  to  pay  ten  cents,  ....       165 


CifAkc;!':  of  Colk'I'. 

I.   l*'i led  a.s  soon  as  delivered, 38 

Chakitiks. 

I.    ICxeinpt  from  taxation, 661 

CiiAkiEks. 

1.  Of  towns  and  villages  extended,  ....  90-95 

2.  Certain  acts  of  the  Superior  Ojurt,  grant- 

ing, confirmed, 298 

3.  Power  to  anieucl   charters  conferred  on 

Suj)erior  Courts, 299 

4.  Certain  provisions  repealed, 376 

5.  IIow  granted, 557 

6.  Amendments,    remitting    of    forfeitures, 

etc — conditions  of,  .    .  - 576 

Chatham  County. 

I.  Excepted   from  laws  prescribing  fees  in 

Justice  Courts,   etc., 277 

Cheats  and  Swindlers. 

I.   Putting  ruljbish,  etc.,  into  cotton,  etc.,  .       447 
Checks. 

1.  Effect  of  holidays  on, 385-386 

2.  Day  of  maturity, 387 

3.  Protest — when  required, 388 

4.  Suits  against  drawers  and  acceptors,  etc.,     650 
Chemist. 

1.  To  analyze  fertilizers — appointed,.    .    .  250 

2.  Salary — how  paid, 254 

3.  Term  of  office, 255 

Children. 

I.   Enticing  away — punished, 429 

Churches. 

1.  Appropriation  of  money  to,  forbidden,  .       485 

2.  Exempt  from  taxation, 96,  661 

Circuits — Judicial, 

1.  Tallapoosa — name  changed, 5 

2.  Judge  for   each   Circuit, 615 

3.  Number    of  Circuits, 726 

Cities  and  Towns. 

1.  Towns    and    villages — charters    of    ex- 

tended,     90-95 

2.  Tax  executions — transfer   of, 133 

3.  Taxation  by, 139-143 

4.  Tax  sales  by, 144-14S 

5.  Bonds  issued  by — provisions  concern- 

ing,  156-164 

6.  Small  pox  and  quarantine  tax, 221^7 

7.  Residentsof  may  be  jurors  in  corporation's 

cases, 409 

8.  Aid  to  private  corporations  by  forbidden.     66S 

9.  Debt  not  to   exceed  seven  per  cent,  of 

property, 670 

10.  May  tax  to  pay  bonds — when, 671 

11.  State  cannot  assume  debt  of, 672 

12.  Cities  cannot  incur  debt  without  provid- 

ing for  it, 674 

13.  Local  laws  concerning — affirmed,  ...       711 
Citizens. 

1.  Legislation  on  social  status — forbidden,.       4S9 

2.  Who  are — and  protection  of, 496 

City  Courts. 

1.  Bill  of  costs  in  commit' ing  court  sent  up,     2S0 

2.  Exempted   from  general  law  as  to  fines 

and  forfeitures, 295 

3.  Supreme  Court  has  appellate  jurisdiction 

over, 612 

4.  Judges  of  Superior  and  City  Courts  alter- 

nate— when, 627 

Civil  Authority. 

I.  Superior  to  military, 490 
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Cl-\1MS. 

1.  Suits  on   cUiim  bonds  in  County  Courts, 

2.  Claims  under  jnocess  from  Ordinary,  .  , 

3.  Appeals  from,  in  Justice  Courts,  .... 

4.  CI  urns  must  he  on  oath, 

Clekgymen. 

I.  Exempt  from  road  iluty, 

Clerk  of  CoMrrROLi.EK. 

1.  Exempt  from  jury  duty, • 

2.  Sal.uy  of 

Clerk  of  Hoise  of  RfirksisNi ativks. 

I.  Oflicer  of  Legislative  department — elec- 
tion, etc.,  

Clerk  of  Secretary  of  State. 

1.  Exempt  from  jury  duty, 

2.  Salary  of, 

Clerk  Sitfrior  Court. 

1.  To  furnish  copies   of  Judij^c's  charge,    . 

2.  To  tax  insolvent  costs  for  Justices,  etc.  . 

3.  May  charge  fees  for  recording  deeds,  in 

advance, 

4.  Set  apart  homestead  wlien  (.)rdinary  dis- 

qualified,    .•    •    •    •     353- 

5.  Notices  by— how  long  published,  .    .    . 
Clerk  of  Siu'reme  C(H'rt. 


I. 
2. 

J- 
4- 

5. 
6. 


With  Sheriff  may  adjourn  Court,    .    .    , 
Must  docket  cases  arriving  too  late,  .    . 

Compensation, 

Must  pay  costs  into  trea-ury, 

Statement  to  Treasurer,  of  costs,,  .    .    . 

Ruled  for  default, 

Clerk  of  Treasurer. 

1.  Exempt  from  jury  duty, 

2.  Salary  of, 

Code. 

1.  Sections   of — how  amended  or  repealed, 

2.  Table  of  sees,  amended  and  repealed,  page 
Colleges. 

1.  University  of  Georgia — no  denomination 

excluded,  etc., 179 

2.  State    College   of    Agriculture   and   Me- 

chanic Arts, 180 

3.  North  Georgia  Agricultural  College,  .    . 

4.  University  for  the  colored  race,.  .    .     183, 

5.  Exemj:»t  from  taxation, 96, 

6.  Provisions  for  University  of  Georgia, .    . 
Colored  Poiulation. 

1.  Taxes  and  returns  kept  separate,    .    . 

2.  Annual  exhibit  by  Comptroller,  .    .    . 

3.  University  for — Appropriation  to,  .    . 

4.  Statistics  to  be  kept  separate,  .... 

5.  Separate  commf)n  schools  provided,   . 

6.  Appropriations  to  University  provided  for. 
Commissioner  of  A(;ri(:ulture. 

I.  Appointment — salary  and  duties,    .    .    . 

To  superintend  fish   culture, 

Duties  concerning  agricultural  and  me- 
chanical returns, 233 

Fertilizers — duty  concerning  analysis  and 
sale  of, 131, 

Analysis  of  fertilizers  branded  on  bag,  etc. 

Must  forbid  sale  of  certain  fertilizers,.  . 

Must  appoint  a  chemist, 

8.  Insj)ectors  also, 

9.  Salaries  paid  on   certificate   of  Commis- 

sioner,   

ID.  Term  of  chemist  and  inspectors,    .    .    . 
II.  Commissioner  must  establish    rules,  etc., 
Commissioner  of  Roads  and  Revenues. 
I.  Letting  contracts  without  publication, ,  . . 
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2.  To  expend  road  fines, 78 

3.  Authority  over  county  convicts,  ....  462 

4.  May  be  created — when 656,  707 

Commissioners  of  Sciux^i.s. 

1.  State  School  Commissioner  on  Board  of 

Advisement, ,    .  21 

2.  School  census  taken  by — when  ....  189 

3.  County  school  fund  obtained  by — how,  •  191 

4.  Notice  given  to  Tax  Collector,   ....  192 

5.  (^nler — how  received, 193 

6.  Poll  tax  paid, 194 

7.  Law  as  to  apportionment  repealed,    .    .  195 

8.  May  administer  oaths, 196 

9.  Apponit  school  trustees, 197 

10.  Duties  of  school  trustees, 198 

11.  Vi^it  schools — when, 200 

12.  Reports,  to  Grand  Jury, 201 

13.  State  School  Commissioner  authorized,  .  684 
Commissions. 

1.  Of  Collectors  and  Receivers  of  taxes,   135-138 

2.  Of  County  Treasurers, 284,  293 

Common  Schools, 

1.  Census— rwhen  taken, 189 

2.  Educational  Fund — law    concerning,   190-195 

3.  School    commissioners    may    administer 

oaths, 196 

4.  School  trustees  appointed  in  sub-districts,  197 

5.  Dutiesof — teachers — how  appointed,  etc.  198 

6.  Special  school  laws  not  affected,  .  .    .    .  199 

7.  School   commissioners  report  to    Grand 

Jury, 201 

8.  Payment  of  claims  for  1871, 202 

9.  Counties  may  tax  for, 669 

10.  Thorough  system  to  be  provided,   .    .    .  683 

11.  State  School  Commissioner, 684 

12.  Common  school  fund,  ...    .^   ...    .  685 

13.  Local  systems  continued, .  687 

CoMrENSATION. 

I.  Property  not  taken  or  damaged — without  503 
Compiler  of  Laws. 

I.   Duties  of 169 

Comptroller  General, 

1.  Relieved  from  consolidating  Agricultural 

returns  6 

2.  On  Board  of  advisement  with  Geologist,  21 

3.  Returns  of  railroads — made  to 103 

4.  Tax  on — collected  by 104-105 

5.  Annual  exhibit  of  colored  tax  payers  .  no 

6.  Corporations  to  itemize  returns  to  .    .    .  112 

7.  To  arbitrate  disagreements  with  .    ...  II2 

8.  To  assess — when  no   returns 113 

9.  Collections  by — how   enforced 114 

10.  Usual  penalties   continued 115 

11.  Wild  lands — to  be  returned  to 116 

12.  Provisions  concerning  same 117-128 

13.  Must  furnish  Librarian  with  reports  ,    .  176 

14.  License  foreign  insurance  companies — 

when 386 

15.  l'"ees — in  insurance  matters 394<2 

16.  l^^xccutions  against  lessees  of  convicts  .  471 

17.  Issue  license  to  life  insurance  companies, 

when 568-570 

18.  Examined  on   oath — by  Governrr  quar- 

terly   598 

18.   Sus])ension  of — may  be  provided  for  .    .  598 

20.  When  and  how  elected — term  of  office  .  600 

21.  Salary  of — and  clerks 603 

22.  Qualifications  of — bond 605 

23.  Fees  and   perquisites   denied 606 

24.  To  make  quarterly  report  to  Governor  .  679 
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CoNsci  I':n(  ;io  -  -  Fk  I'W'.nnM  ( )!•■. 

1.  Rijjjlit  to  worship  secured 483 

2.  Licenliousness,  etc.,  not  excused  l^y  .  .  484 
CONSTAIil.ICS. 

I.   Ruled— where 61 

2     I'Ves  of  to  Sheriff,  on  certain  \.a.\  Ji .  /<ts  .        129 

3.  May   levy    tux//.  /c/.r 130 

4.  Fees  of 275 

5.  Penalty  for  takinj^  ille^^al  costs 276 

6.  Standin,^  as,  to  costs   in  criminal   cases  .       279 

7.  Costs  of,  in   comniittin^^  Courts  ....       280 

8.  Insolvent  costs— how  paid 281 

9.  Levying  distress  warrants — proceedings,     378 

10.  May  continue  sales  from  day  to  day  .    .     404-')' 

11.  Must  be  so  advertised 404/^ 

13.   Liability  of  purcliaser  at  sale  (see  Errata)     405 

Constitution  of  Gk()R(;ia, 

1.  Treamble pa^e  99 

2.  Bill   of  Rights 472-509 

3.  Elective  franchise 5^^~5^7 

4.  Lei^islative   department 518-566 

5.  Wife's  estate 567 

6.  Insurance 568-572 

7.  Power   of  General   Assembly  over  taxa- 

tion— corporations,  etc 573~"58o 

8.  Executive  department 581-600 

9.  Judiciary 608-658 

10.  Finance,  taxation  and  public  debt  .    .  659-681 

11.  Public  printing 682 

12.  F^ducation 683-688 

13.  Homestead  and  exemption  .    .    .    .     •  689-697 

14.  Militia 698-700 

15.  Counties  and   county  officers  ....  701-707 

16.  Seat  of  Government 707^ 

17.  Laws   of    general     operation    of    force, 

etc 708-710 

18.  Local  and  private   Acts,  and  other  sub- 

jects    711-714 

19.  Ordinances — provisions  as  to 715 

20.  Amendments — Convention  .....  716-717 

21.  Ratification 718-719 

Constitution  of  United  States. 

I.  Is  the  supreme    law 7^8 

Contempts. 

1.  Power  of  the  Courts  to  punish  for  ...       491 

2.  General  Assembly  has  power  to  punish  .  541 
Contested  Elections. 

I.  For  Governor — where  heard  and  determ- 
ined         586 

Continuance. 

1.  In  State's    civil   cases 39 

2.  For  absent   counsel 476  noh'. 

Contracts. 

1.  For  county — how  let  out, 69-70 

2.  Made  before  1865 — suits  to  be  brought — 

when, 47lt'-47l/; 

3.  Of  convicts — law  concerning,  ....    463-465 

4.  Laws    impairing  obligation — prohibited,     504 

5.  Obligation  of  contracts  preserved,  .  .  .  579 
Convention. 

I.  To  revise  the  Constitution — how  called,  717 
Conviction. 

I.  Shall  not  work  corruption  of  blood,  etc.,  499 
Coxvr:TS. 

1.  Guards  of,  exempt  from   road   duty,   (?)       So 

2.  Commutation  for  good  behavior,.  .    .    .       461 

3.  Misdemeanor  convicts — how  disposed  of,     462 

4.  May  hire  themselves  out, 463 

5.  Relations  sustained  by  the  parties,  .  .    .       464 

6.  Hirer  surrendering — how  investigated,  .       465 
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7.  Capital  convicts — sent  to  A^-iylum,  .    .    .  466 

8.  I/aws  a|)plicable  to  this  class, 467 

9.  JOx(rcuted  on  recovery, 46S 

10.  Penitentiary   convicts   becoming  insane,  469 

11.  Lejse  of  convicts — sundry  provisions,  .  470 

12.  Dues  by  lessees  of, 471 

Co-oiJi,i(;oRs  AND  Promisors. 

I.  Suits  against — where  tried, 649 

Corn. 

I  Purchase  of  from  tenant  punished— when,  441 
Coroners. 

1.  May  continue  sales  from  day  to  day,  .    .  404*7 

2.  Must  be  so  advertised, 404^^ 

Corporations. 

I.  Certain  illegal  charters  ratified,  .    .    .    .  298 

Superior  Court  may  amend  charters,  .    .  299 


2. 

3- 
4- 

5- 
6. 

7- 


When  dividends  prohibited, 300 


?oi 


Penalty  for  declaring  illegal  dividend, 

Civil  damages  also  allowed, 302 

Foreign  corporations  hold  land — how,  303-304 
Situs  of  educational    and    religious  c-jr- 

porations, 304 

8.  Railroads  —law'  as  to, 306-324 

9.  Provisions  in  charters  repealed 376 

10.  As  affected  l)y  act  of  1869, 47 1^ 

11.  Insurance  Companies — law   concerning, 

•    .    .  389-394'^  568-572 

12.  Leorislature  has  rifjht  of  eminent  domain 

over, 

13.  Charters    of — amended,    etc.,    on  condi- 

tions,   

14.  Buying  stock,  etc.,  to  lessen  competition, 

15.  Rebates  and  l^onuses,  etc.,  prohibited,  . 

16.  To  be  enforced  by  legislation, 

17.  State  not  to  surrender  power  to  tax,  .  . 

18.  Credit  of  State  not  to  be  loaned  to,  .    . 


575 


576 
577 

578 
580 
664 
667 


19.  Donations  to — forbidden, 680 

711 
712 


276 

277 
27S 


20.  Local  laws  for — continued  in  force, 

21.  Rights  vested  in — secured, 

Corruption  of  Blood. 

I.   Not  worked  by  conviction, 499 

Costs. 

1.  Clerk  of  Supreme  Court  paid  from,  .    .         31 

2.  Must  collect  and  make  statement,  .  .    .    32-33 

3.  Library  fund  from, 34 

4.  Amount  in  Supreme  Court, -35,  65S 

5.  Of  Justices  of  the   Peace   and   Notaries 

Public, 274 

6.  Of  Constables, 

7.  Penalty  for  demanding  illegal, 

8.  Not  applv  to  Chatham  county, 

9.  Act  of  1811  repealed, 

10.  Costs  due  Justices  and  Constables  in  crim- 
inal cases, 279 

Committing  Justice  to  make  out   bill  of 

cost, 2S0 

Clerk  to  tax  committing  costs,  ....       2S0 
Insolvent  costs — how  paid  Justices  and 

Constables, 2S1 

Jailor's  fees  for  turning  key, 2S2 

Clerk  may  demand  recording  fees  in  ad- 
vance,     

Fees  of  Solicitor  in  cases  of  assault,  etc.. 

17.  Act  of  1866,  as  to  Solicitor's  costs — re- 

pealed,     , 

1 8.  Jury  fees — how  collected  and  disposed  of, 

19.  Fines    and  forfeitures   to  pay   insolvent 

costs, 290 

20.  Claims  on  the  fund  from  Superior  Court,     291 

21.  From  other  Courts,  ,..,,.,.,       293 
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13- 

14- 
15- 

16. 


2S3 

2S6 

287 

2SS 
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22.  Provisions  limited, 205 

23.  Officers  liave  liens  on  the  fund — when  .  290 

24.  Paid  only  after  conviction 481 

Cotton. 

1.  Purchase    of,    from     tenant,    criminal — 

when 441 

2.  Packing  ruhhisli  in.  inmishcd 447 

Cv^LNTIKS. 

1.  New  county  created — Oconee,    ....  3 

2.  Provisions  as  to   municipal   taxation   not 

apply  to 149 

Comjuising  Senatorial  districts,  ....  519 
Apportionment  of  representatives  to,  .  522 
Cannot    become    stocklioldcrs,    or    loan 

creilit  to  corporations, 

%ray  levy  tax — for  what  purpose,   .    .    . 
Debt  may  be  seven  per  cent,  of  property, 
^[ust  provide  tax  to  pay  bonds,  .... 

State  cannot  assume  debts  of; 672 

10.   Ave  corporations,  suits  against,  metes,  .       701 

ir.   New  counties, yoi 

County  lines, 703 

County   site — removal, 704 

Dissolution  of  county, 705 

15    Local  laws  for,  continued  in  force,    .    .       711 
CoL'NTY  Buildings. 

I.  Contracts  concerning 

CofNTY    C(^MM I SS ! O NEKS. 

1.  Letting  work  without  proper  publication,        72 

2.  Authority  over  county  convicts,  ....       462 

3.  Power  of  General  Assembly   to  create, 

.    .    .  656,  707 
Cjunty  Court. 


668 
669 
670 
671 


-how  let. 


69-70 


1.  Special  jurisdiction — terms, 

2.  Issuing  and  serving  summons,    .... 

3.  Garnishments — ^^jurisdiction  in,  extended, 

4.  Return,  where  party  guarnished  resides 

out  of  county, 

5  Second  originals — how  served, 

6.  Motions  for  new  trials, 

COLNTY   JUDGK. 

1.  Jurisdiction, 

2.  Letting  work  without  proper  publication, 

3.  May  bind  out  minors, 

4.  Authority  over  county  convicts,    .    .    . 
CoL'NTY    M.\TrFKS,       ' 

I.  Contracts — how  let  out, 

Specifications  to  be  puljlished,    .... 


3.  Otherwise — illegal. 


45 
45 
46 

47 

48 

49 

45 

72 

462 

69 
70 

71 

4.  Failing  to  advertise,  malpractice,  ...         72 

5.  Wdd  land  tax — credit  for, 127 

6.  Taxation — maimed  soldiers, 134 

7.  Compensation  to  Receivers  and    Collec- 

tors,         .    .    135-138 

8.  Provisions  as  to   Municipal  taxation,  not 

apply, 149 

9.  Qonds— how  county  may  issue,  ....       156 

10.  Common  schools  — law  concerning,  .    189-201 

11.  Ordinary  has  certain  powers  over,  .    .    .       629 

12.  Debt  of  county  not  to  exceed  seven  per 

cent, 670 

13.  County  lines — how  changed, 703 

14.  County  site — removal, 704 

15.  Dissolution  of  county, 705 

16.  County  ofificers — election,  terms,  etc.,    .  706 

17.  Tribunals  to  be  uniform, 707 

Cot;nty  Offkers. 

1.  To  make   semi-annual  returns   to  Grand 

Junes, 66 

2.  How  elected — term,  eligibility,  ....       706 


3.  To  be  uni'orm  in  the  S'^ate, 707 

4.  CommissioMcrs  of  Roads  and   Revenue, 

.  .  .  656,  707 
County  PuorF,  ity. 

I.  Letting  CO  itracts  conccrnig, 69-72 

County  Sitk. 

I.   How  rcmuctl,    .    .     .    .  ' 704 

County  T.\x. 

1.  Executions  for — how  transferred,  .    .    .       133 

2.  I\Liimed   soldiers — tax  for, 134 

3.  Provision-;  as    to  Municipal  tax  not    ap- 

ply to, 149 

4.  Ordinary  may  levy  extra,  for  small  pox,  221a 

5.  Levied  —for  what  purpose, 669 

6.  To  pay  bo  ids — extent  of, 671 

County  Treasurer. 

1.  To  make  returns  to  Grand  Jury,  ....         66 

2.  Securities  on  bond — how  bound,    ...         73 

3.  Commissi  )!is    for    receiving  and  paying 

out  coaiily  fund, 284,  293 

4.  Duty  of,  a Uo  Hncs  and  forfeitures,'  .    .289-292 

5.  To  make  report  of  ianes  and  forfeitures  to 

Grand  Jury, 293 

Court  ConTr vers. 

I.  Of  convicrs, 463-465 

Court  House. 

I.  vSite  of — how  removed, 704 

Courts. 

1.  Supreme  Court — sessions — adjournments, 

.    .    .     23-24 

2.  Practice  i  1, 25-30 

3.  Clerk   of — compensation  and  duties,    .     32-33 

4.  Costs  in, 35-658 

5.  Reports, 36-37 

6.  Superior  Courts — written  charges,  ...         38 

7.  Practice  in, '.         39 

8.  In  Chanc jry, ' 40 

9.  Stenographic  reporter — -duties,  ....     41-44 

10.  County  Cuurt — jurisdiction, 45 

11.  In  garnishmenl, 46-47 

12.  Second  original-, 48 

13.  Motions  lor  new  trials  in, 49 

14.  Ordinary — jurisdiciion    over  roads,    .    .         5*-* 
15     Claims   and  illegalities  in — where  tried,        51 

16.  Justice  C  )ur.  grounds  changed — how,  .         60 

17.  Justices  raled  in  Superior  Court,    ...         61 

18.  Right  to  appeal  to  Courts  secured,.-  .    .       475 

19.  Power  to  punish  for  contempts — limited,     491 

20.  Judicial  p  )\vers  vested  in  what  Courts,  .       608 

21.  Supreme  C<^urt  and  its  Judges  .    .    .     609-614 

22.  Superior  Courts — and  Judges,   .    .    .     615-627 

23.  Court  of  Ordin  iry — powers,  etc.,     .     628-630 

24.  Justices  of  the    Peace — jurisdiction,  etc. 

.    .    .     631-633 

25.  Notaries  r'n!)lic — appointment,  etc.,  .    .       634 

26.  Uniformi  y  in  Courts  and  officers  provid- 

ed fo  ,  635 

27.  What  Co  irts  may  be  abolished,       .    .    .       657 

28.  Power  to  t,ix   for  expenses  of — given,    .       669 

29.  l\.ights  ac:ri.icd  under  decisioris  of — con- 

firmed,         7i2 

30.  Proceedings  ol — ratified  and  affirmed,  .       713 
Coweta  Circuii-. 

I.  Name  ch  uiged  from  Tallapoosa,    .    .  '.  5 

Creditors. 

I.  Of   railroads — bens  of, 314 

Criminal  Do:kI':t. 

1.  Judge  ma/  strike  certain  cases,  ....       452 

2.  Transferred  to  live  year  docket,  .    .    .    .       453 

3.  Witnesse  .  discharged, 454 
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INAL    T,AW. 

Encaini)in^,    clc,    nbout    l;ric1ges — pun- 
ished,     82 

Emigrant  agent   soliciliig   witlioiit  Sta'c 

license, '.  85 

Soliciting  M'ithout  county  license,  ...  89 
Hank  officers  refusing  ll-t  of  stockholders,  loi 
Selling  licjuor  within  ni  le  of  Insane  Asy- 
lum,    212 

Selling  poison  with'-Mit  lal)els  and  record,  230 

Taking  shad  at  certain  periods,  ....  232 
Inspectors  charging  more  than  statutory 

fee, 240 

9.   Inspectors  failing  or  refusing  to  measure 

timber,  . 243 

10.  Selling   fertilizers   without  submitting  to 

Commissioner, 245 

11.  Selling  fertilizers  without  bi'and,    .    .    .  248 

12.  Penalty   for  failing   to  call  on  inspector,  259 

13.  Refusing  sample  of  fertilizers,   ....  260 

14.  Inspectors   selling    i)ra'-!d   unlawfully    or 

failing  to  inspect, 261 

15.  Lotteries — carrying  on,  or  turning  wheels, 

...     265,  500 

16.  Fish — putting  in   traps,   Mire,  lines,  etc., 

without  consent, 268 

17.  Weighing  agricultural  products    without 

taking  and  filmg  oath, 272 

18.  Justices  and  constables  demanding  illegal 

costs, 276 

19.  Declaring  illegal  dividend, 301 

20.  Killing  unh(!rn  child — how  punished,    .  425 

21.  Using  medicine  on  pregnant  women,    .  426 

22.  Procuring  abortion — how  1  unished,  .    .  427 

23.  Criminal  negligence — defined  and  pun- 

ished,    428 

24.  Kidnapping  children — punished,    .    .    .  429 

25.  Obscene  and  vulgar  language,     ....  430 

26.  Arson  in  city,  etc 431 

27.  Of  unoccupied  dwelling, 432 

28.  Gin  houses — reword  for  burners  of,    .    .  433 

29.  Hog  stealing — penalty, 434 

30.  Larceny  from  the  house — penalty,  .    .    .  435 

31.  Intruding  on  railroad  tracks, 436 

32.  Hunting  on  enclosures, 437 

33.  EscajDCS  from  imprisonment — penalty,    .  438 

34.  Aiding  to  escape, 439 

35.  Buying  corn  and  cotton  from  tenant,  .  .  441 

36.  Furnishing  weapons  to  mint  rs,  .    .    .    .  442 

37.  Sale  of  liquor  to  minors, 443 

38.  Selling  liquor  to  one  who  is  drunk,    .    .  444 

39.  Railroads  using  explosive  oils,  ....  445 
46.   Vagrants — arrest  and  trial  of, 446 

41.  Putting  rubbish   into  cotton,  etc.,  .    .    .  447 

42.  Sale    of  property  under  lien, 448 

43.  Cruelty  to  animals,    . 449 

44.  Injuries  to  burying  ground, 450 

45.  Attempts   to    commit    crime — how    pun- 

ished,    451 

46.  Judge  may  strike  certain  criminal  cases,  452 

47.  Cases  put  on  five  years  docket,  ....  453 

48.  Witnesses  released, 454 

49.  Nolle  prosequi — when  entered,  ....  455 

50.  Statement — in  criminal  cases, 456 

51.  Changing  venue, 457?  652 

52.  Recommendation  to   mercy — construed,  458 

53.  When  not  authorized — effect, 459 

54.  In  capital  cases, 460 

55.  Convicts — time  how  shortened,  .    .    .    .  461 

56.  County  convicts — how  dispored  of,  .    .  462 
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57.  May  Le  hired  out, 463 

58.  Law  concerning, 464-465 

59.  Insane  convic's — law  as  tc;,    ....    466  469 

60.  Lease  of  convicts — |?encral  proviRions,  470  471 

61.  Libel — truth  in  jus'ification, 497 

62.  Jury — judgtrs  of  law  and  fact, 497 

63.  'I'reason  defined, 498 

04.   (Jonviction, 499 

65.  Lobbying, 501 

66.  l*"raud, 

67.  Attorney-General   represents  what  cases 

in  Supreme  r,'ourt,  etc., 

68.  Solicitor-Cieneral  rej ^resents  State — when, 

69.  Vetnie  of  criminal  cases, 651 

70.  Profit  on  use  of  public  funds,  a  felony,  .       673 
Crossings. 

I.  Blowing  whistle  in  certain  cases,  at,  .  .  311 
Cruklty. 

I.   To  animals — punished, 449 

Currency. 

1.  Bank  notes  redeemable  in  what,  ....       238 

2.  Banks  issue  small  Inlls — when,  ....       238 

3.  Compromise  of  contracts  payable  in  Con- 

federate,   471^ 

Damages. 

I.   P'or  encamping  or  building  fires   about 

bridges, 

Days  of  Grace. 

I.   Date  of  maturity  is  last, 

Deadly  Weapons. 

1.  Furnishing  minors  with, 

2.  Right  to  bear, 493 

Deaf  and  Dumb. 

1.  Employees  of  the  Academy  exempt  from 

road  duty, 

2.  Admission  of  pupils  and  time  of  instruc 

tion, 

3.  Additional  term — how  secured,  .... 

4.  Colored  deaf  mutes — how  admitted,  .    . 

5.  Acts  cited, 187-1SS 

Deaths. 

1.  Tax  Receivers  to  make  returns  of,  .    .  .     20^ 

2.  Report   of — furnished  Ordinary,  .    .  .215-217 

3.  Ordinaries  to  keep  record, 218 

Debt. 

1.  Rank  of  decedent's  debts, 

2.  Imprisonment  for — prohibited,  .    .    . 

3.  State's  debt — for  what  contracted,  .    . 

4.  Borrowing  money — laws  as  to, 666 

5.  Credit  of  State  not  to  be  loaned,  ....     6tj 

6.  State  cannot  assume  debt  of  county,  etc.,     672 

7.  Fraudulent  bonds  repudiated, 67^ 

8.  Bonded  debt  increased — for  what,  .    .    .       676 

9.  State's  property  sold — for  what 677 

10.   Sinking  fund  to  pay  off  bonds,  ....       67 S 

Debtor  and  Creditor. 

1.  Fraudulent  debtor  —  attachment,  ....     309 

2.  Property  concealed — law  framed  to  reach,     502 
Decrees. 

I.  Motions  to  set  aside — when   brought,  .  .     3C6 
Deeds. 

1.  Mortgages — law  concerning,  ....  334-^^6 

2.  Deed    to    town    homestead    recorded — 

when, 34:5 

3.  Trust  deed — when  recorded, 379 

4.  Purchase  money  paid  after  deed  filed  for 

levy, 402 

Defenses. 

I.   By   railroad — to    suit    for   convei^sion  of 

goods, 306 
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442 


79 
184 

1S6 


3S2 
492 
60^ 
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Depositions. 

I.   By  imerrogatories — liow  t:iken 407 

Deittif-^. 

1.  Of  Sheriff — may   serve  secoiul  originals 

from  County  Court, 48 

2.  Service  on  Sheri ft"— where  no  deputy,  .         54 

3.  May  levy  tax  /f.  /</.c., 129 

Dismissal  t>F  Suits. 

1.   Suit  on  contract  wiihin  Act  of  1S69  can 

not  be   renewed, P^g^    9S  note. 

Distress  Warkams. 

I.   Levy  (^{  and  s.ile  under, 37S 

DiSTRIHUTION  OF  EsTA  I  ES. 

I.   Pric»rily  in, 3S2 

DiSTRIRl  TION  OF  LaWS  AM)  JOURNALS. 

I.   Law  concerning 174-175 

DlVmENDS. 

I.   Corporations  prohibited  from  declaring — 

when, 300-302 

Divorce. 

1.  Superior  Courts  have  exclusive  jurisdic- 

tion over, 6x8 

2.  How  granted, 644 

3.  Last  jury  determines   disabilities,  .    .    .  64S 

4.  Cases  of — where  brought, 646 

Dockets. 

1.  Entry  of  transferred  executions  required,  133 

2.  Judge  to  strike  certain  criminal  cases,  .  452 

3.  Transferred  to  five  years'   dccket,  .    .    .  453 
Dogs. 

1.  Hunting   wiihin  enclosures — penalty,  .  .     437 

2.  Taxed, 660,  685 

Domestic  Animals. 

I.  Destructive   in  their  habits — taxed,  .  .660,  685 
Donations. 

1.  General  Assembly  may  not  grant,  .    .    .       680 

2.  To  State   University — trustees  to  accept,     688 
Dormant  Judgment. 

1.  Ranks  among  debts  of  decedent,  .    .    .       382 

2.  As  affected  by  Act  of  1869, 471''^ 

Dower. 

I.  Not  allowed  in  certain  lands 326 

Druhglsts. 

1.  Sell  poisons — how 227 

2.  Must  keep  books  of  sales  of  poisons  .    .  228 

3.  Prescriptions  may  be    filled — how  .    .    .  229 

4.  Penalty  for  selling  poisons — without  com- 

plying with  law, 230 

Duelling. 

I.   Conviction  for — civilly    disqualifies  .    .       515 
Education. 

1.  Treasurer  of  Stale  manages  educational 

fund 18 

2.  Buihlings  used  for — exempt  from  taxation       96 

3.  Census  of  school   poj)ulation 189 

4.  Common  school   fund 190,685 

5.  State   Commissioner    to    give    order    for 

county's  fund 191 

6.  Notice   of   apportionment  and    county's 

quota 192 

7.  r)rders  of  Commissioner  received  as  cash  193 

8.  Poll  tax — how  disposed  of 194 

9.  Act  requiring  apportionment,  repealed.  195 

10.  School    Commissioners   may    administer 

oaths 196 

11.  School  trustees  for  sub-districts — how  ap- 

pointed    197 

12.  Duties  of  school  trustees 198 

13.  Teachers — how   appointed 198 

J4.  Special  laws  not  affected 199 


20. 
21. 
22. 

23- 
24. 

25- 
26. 


305 
659 


6S4 
685 


15.  County    School    Commissioners   to    visit 

schools — when 200 

16.  Report  to  Grand  Jury 201 

17.  Payment  of  claims  for   187 1 202 

18.  Sifnday     Schools — otiicers    paid    before 

lines  appropriated  to 296 

19.   Educational   and  religious  corporations — 

situs  of 

Common  schools  —  State  may  tax  for  . 

Counties  may  tax  for,  also 669 

System  to  be  established — regulations  of     683 
State  School  Commissioner — term,  etc    . 

School   fund I55<i'.  I90> 

Counties   and   cities  may   tax  for  public 

schools 686 

Local  school  systems  not  affected  .    .    .       687 

27.  University  of  Georgia — provision  may  be 

made  for 688 

28.  University  for  colored  people 688 

Ejectment. 

I.   As  affected  by  the  Act  of   1869  .    .  d,']\inote. 
Elections. 

1.  Managers  of,  not  to  receive   taxes  .    .    . 
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1.  When  and  how  advertised  and  sold,  .  225-226 

2.  Ordinary  may  order   advertisement   and 

sale, 226 

Evidence. 

1.  Copy  of  Treasurer's  bond — certified,  .  .  11 

2.  Reporter  to  take  down,  . 41-44 

3.  Certified  copy  of  homestead  plat,  etc.,  .  344 

4.  Subpoena — duces  tectini, 401 

5.  Interrogatories — how  sued  out,  ....  407 

6.  Witnesses  in   criminal  cases, 476 

7.  Crimination  of  self — not  compelled  .    .  477 

8.  On  trials  for  treason 498 

Executions. 

1.  Issued  instanter  for  dues  of  State  Treas- 

urer,    20 

2.  Tax  executions — against  wild  lands,  .    .  128 
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11.  Meeting  of  Cieneral  Assembly,  ....  526 

12.  Quorum  of  members, 527 

13.  Oath  of  members, 528 

14.  Sessions — length  and  prolongation,    .    .  529 

15.  Eligibility  of  members, 530 

16.  Cannot  accept  other  office   duiing  term,  530 

17.  Removal — when  vacates  seat, 531 

18.  Senators — qualification  of, 532 

19-  President  of  Senate — election,  ....  533 


20.  Impeachment — .Senate  to  try, 534 

21.  Trial  of — how  conducted, 53^ 

22.  Judgments  in,  extend   to  what,   ....  5^6 

23.  Representatives — qualifications  of,  ...  5^7 

24.  Speaker   of  House  -election, 538 

25.  Impeachment — House    has    sole    power 

< 539 

26.  Ideations,  returns, etc.,  each  House  judge  540 

27.  Disorderly  members — how  punished,    .  540 

28.  Contem|jts  by  parties  not  meml>ers,    .    .  541 

29.  Privileges  of  members, 542 

30.  Journals — kept  and  publishefl,    ....  543 

31.  When  originals  kept, 544 

32.  Yeas  and  nays,  when  entered,    .  545,  551,  560 
;^^.  Bills  read  three  times, 546 

34.  One  subject  matter,  and  expressed  in  title,  547 

35.  General    Appropriation    Bill    contain-, — 

what, 548 

36.  Bills  for  revenue  originate — where,  .    .  549 
^j.  Public  money — how  drawn,  and  accounts 

of,    ... 550 

38.  Appropriation   Bills — yeas   and  nays  en- 

tered,     551 

39.  Acts  signed  by  whom, 552 

40.  Rejected  bills— how  re-introduced,    .    .  552 

41.  Majority  of  Legislature  must  pass  bill,  .  553 

42.  Local  bills— how  passed, 554 

43.  Notice — what  necessary  in  local  bills,  .  555 

44.  Statutes  and  Sections  of  Code — how  re- 

pealed,      556 

45.  Corporations     powers  over, 557 

46.  Recognizances —sureties  relieved,  when,  558 

47.  Street  railways  in  towns, 559 

48.  Yeas  and  nays  entered  on  two-third  votes,  560 

49.  General   powers  of  Legislature,  ....  561 

50.  Signature  of  Governor  —  overriding  veto,  562 

51.  Adjournments, 563 

52.  Officers  of — clerical  expen^^es,    ....  564 

53.  Per  diem  of  members, 565 

54.  Elections  by  General  Assembly,  ....  j66 

55.  Legislature  to  enact  laws  as  to   Fire  In- 

surance,    571 

56.  Compel  Insurance  Companies  to  report 

to  Governor, 572 

57.  Power  over  taxation,  etc., 573 

58.  Railroad  tariffs, 574 

59.  Eminent  domain, 575 

60.  Corporations,  charters,  conditions,  ...  576 

61.  As  to  competition, 377 

62.  To  enforce  certain  provisions,    ....  5S0 

63.  As  to  Crovernor  s   election, 5S5— 5S6 

64.  Called  sessions — limitations  on,  ....  593 

65.  Further  powers,  duties,   and   restrictions 

on  General  Assembly,  see  under  Gene- 
ral Assembly. 
Lessors  and  Lessees. 

1.  How  served,  when  running  railroads,    .  313 

2.  Lessees  of  penitentiary  —  dues  by,  ...  471 
Letters. 

1.  Mailing  shall  be  notice — when,  ....  26 

2.  In  homestead  applications, 343 

Letters  Testamentary. 

I.  On  foreign  wills, 38 1 

Levies. 

1.  Claims  to  levy  on  personal  property,  .    .  65 

2.  Of  tax  fi.  fas., 129-132 

3.  Defendants  in,  may  point  out  property.  .  132 

4.  On  land  held  under  bond  for  titles,    .    .  402 

5.  Publication  of — time, 404 

6.  Claims  under — on  oath, 400 
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Libel. 

I.  Truth  in  justification, 497 

Liberty. 

1.  None  deprived  of   except  by   due    pro- 

cess, etc., 474 

2.  In  jeopardy  for  same  otVense — only  once,     479 

3.  Of  speech  ami  press  secured, 4S6 

Librarian — (State.  ) 

1.  Copies    of  Lci^isl.uive   documents  to  be 

furnished 172 

2.  Must  distribute  ]   \vs  and  journals,  .    .    .       174 

3.  Notice  to  be  ijiven  Ordinaries  of  shipment,     175 

4.  Stale  officers  mu  t  furnish  copies  of  their 

reports 176 

Library— (State.) 

I.   Funds  for,  provided, 34 

Licenses. 

1.  Of  emigrant  agents — law  concerning,  .     84-S9 

2.  Towns   and  villages   authorized  to  levy 

license  tax, 95 

3.  Domestic  wine,   manufactured  and   sold 

without  license, 237 

4.  Non-resident  insurance    companies,  389,  569 
Licentiousness. 

I.   Not  excused  by  freedom   of  conscience,     484 
Liens. 

1.  On  property  of  Treasurer  and  sureties,  .  9 

2.  Officers  have — on  fine  and  forfeiture  fund,     296 

3.  Of  creditors  of  railroads, 314-315 

4.  Of  factors — repealed, 337 

5.  Of  landlords — preserved, 338 

6.  May  be  transferred, 339 

7.  Record  of — extended, 340 

8.  Judgments  against  joint  promisors,  etc.,     341 

9.  Fraudulent  lien — ground  for  attachment,     399 
10.   Sale  of  property  under,  punished,  .    .    .       448 

Life. 

1.  None  deprived   of — save  by  law,    .    .    ,      474 

2.  In  jeopardy — once,  for  same  offense,  .    .       479 
Life  Insurance. 

I.  Companies  to  show  or  make  deposits,  etc. 

.    .    .     568-570 
Limitation  of  Actions. 

1.  P'or  recovery  of  homestead  sold,  .    .    .       366 

2.  I'orfeiture  of  interest — by  reason  of  usury,     373 

3.  Suits  to  recover  trust  property,    ....       395 

4.  Motion  to  set   aside  judgments,  ....       396 

5.  Acts  of  1869 — concerning  actions  accrued 

before  1865, 47i<r-47i; 

6.  General  note  on  Acts  1869,  ....  page       98 
Liquidated  Demands. 

I.   Rank  among  the  debts  of  decedent,  .    .       382 
Liquors. 

1.  License  tax  by  towns  and  villages,  on,  ,         95 

2.  Selling    within   mile   of  Insane  Asylum 

prohibited, 212 

3.  Domestic  wines — manufacture  and  sale  of,    237 

4.  .Sale  of  to  minor-s — punished, 443 

5.  Selling  to  one  who  is  drunk, 444 

6.  On  election  days — sale  forbidden,  .    .    .       516 
Livery  Stables. 

I.  Taxed  by  towns  and  villages, 94 

Loan  and  Building  Associations. 

I.  Foreclosure   of  mortgage  by, 336 

Lobbying. 

I.   Declared  a  crime, 501 

Local  Laws. 

1.  Must  originate  in  House, 554 

2.  Notice  (A  intention  to   ask — shown,  .    .       555 

3.  Continued  in  force  by  Constitution,    .    .       711 
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421 
422 
423 

263 
264 
265 
266 

500 


204 
208 
512 


Lost  Papers. 

1.  How  established, 

2.  In  cases  of  non-residents, 

3.  Compensation  of  Ordinary, 

4.  Sections  of  Code,  as  to,  repealed,  .    .    . 

LOTIEKIES. 

1.  Carrying  on — prohibited, 

2.  Lottery  wheels — turning  prohibited,  .    . 

3.  Penalty  for  violating  these  laws,  .... 

4.  Georgia  Si  ate  Lottery  abolished,    .    .    , 

5.  Lotteries  and  sale  of  lottery  tickets  pro 

hibited, 

Lumber. 

I.   Inspection  of — law   concerning,  .    .     239-243 
Lunatics. 

1.  Returns  of — by  Tax  Receivers,  ....       20 

2.  How  admitted  to  asylum,   .    .  '.    .    . 

3.  How  discharged, 

4.  Disfranchised, 

Lunatic  Asylum. 

1.  Employees  of — exempt  from  road   duty,  80 

2.  Returns  of  lunatics  by  Tax  Receivers,  .  203 

3.  What  subject  and  how  admitted,    .    .    .  204 

4.  Trustees  to  adopt  regulations, 205 

5.  Free  admission  provided, 206 

6.  Regulations  to  be  sent  to  Ordinaries,    .  207 

7.  Trustees  may  discharge   certain  patients,  208 

8.  Applicants  to  be  citizens  of  Georgia,  .    .  209 

9.  Exemplification  to  be  certified,    ....  210 

10.  Employees  exempt   from  road,  jury  and 

military  duty, 211 

11.  S lie  of  liquors  within  mile  forbidden,  •  212 

12.  Capital  convicts   sent  to — when,    .    .    .  466 

13.  Laws  applicable  to  this  class,  •    *    •    .    .  467 

14.  Sentence   executed  on  recovery,    .    .    .  468 

15.  Penitentiary  convicts  sent  to — when,.    .  469 
Macon  and  Brunswick  Railroad.' 

1.  Provision  to  pay  interest  on  bonds,    .    .  151 

2.  Laws  applicable  to 320 

3.  Suits  against — how  brought, 321 

4.  Provisions  apply  to  what  cases,  ....  322 

5.  Maybe  sold  to  pay  debts   of  State,    .    .  677 
Maimed  Soldiers. 

1.  Exempt  from  road   duty 75 

2.  Tax  for 134,  669 

Maker  and  Endorser. 

I.   Suits  against,  when   brought 65.9 

Malicious  Mischief. 

1.  Cruelty    to    animals — punished  ....       449 

2.  Injuries  to   burying  grounds 450 

Malpractice. 

1.  Letting  county  contract,  without  publish- 

ing description 72 

2.  Conviction   for,  disfranchises 512 

3.  Justices  of  the  Peace  and  Notaries  Public, 

removable    for 633,  634 

4.  County  officers,  removable  for 706 

Mandamus. 

1.  Summary  hearing  of — in  Supreme  Ccnirt,     398 

2.  Judge   of  Superior  Court   may  issue  .    .       622 
Maps. 

I.  Geological,  of  the   State 21 

Marriage. 

1.  Prohibited  degrees    of    relationship  .    .       325 

2.  Of  wife — effect  on  homestead 350 

Married  Women. 

1.  Dower,   not    allowed — when 326 

2.  May  act  as  guardians,  when 327 

3.  Form   of  consent  to    sale  of  land  .    .    .  328 
4  Wife's  estate — remains  separate  ....  5^7 
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Measures. 

I.    Weight  of  bushels 270 

Mercy — Recommendation  to. 

I.   I  low  construed 458-460 

Mechanics. 

I.  Wages  exemj^t  from  ganiishmeiU  .  .  .  400 
Mercer  I.aw  Schooe. 

I.  Diploma  from,  relieves  of  examination,  57 
Military  Authority. 

I.   Civil,  superior  to 490 

Military  Orcanization. 

1.  A    squadron    of  cavalry 177 

2.  Volunteers,  not  to  drill  on  election  days,      178 

3.  Employees    of  Lunatic  Asylum   exempt 

from    duty 211 

4.  Quarterinj^  of  soldiers — how 490 

5.  I.e<;islature  has  full  power  over  ....       698 

6.  Volunteers 699 

7.  Pay  of 700 

Militia. 

I.   Employees    of    Insane    Asylum    exempt 

from  duty 211 

2  .Legislature's  power  over 698 

3.   Volunteers 699 

4  Pay  of 700 

Millers. 

I.   Exempt   from  jury  duty 416 

Ministers  of  the  Gospel. 

I.   Exempt  from    road  duty 75 

Minors. 

1.  Rights  not  affected  by  tax   sales  of  wild 

lands 124 

2.  How   bound    out 331 

3.  Mow   served,  when   under  fourteen  .    .       332 

4.  Over  fourteen 333 

5.  Furnishing  deadly  weapons   to  ...    .       442 

6.  Sale  of  liquors  to — punished 443 

7    Majority  of,  how  affect  homestead  .    .    .       350 
9.   Family  of — may  have  exemption  .    .    .       689 

Mistake. 

I.  Of  Clerk's  entry  on  bill  of  exceptions  .  28 
Mistrial. 

I.  Jeopardy — subsequent  trial  is  not  .  .  .  479 
Monopolies. 

1.  Railroad    monopolies,  prohibited  .    .  306-310 

MORTt^AGES. 

.   1.  Form,  execution  and  record 334 

2.  Record  of  chattel  mortgage — where  .    .       335 

3.  Foreclosure  by  Building  and  Loan  Asso- 

ciations         336 

4.  Sale  of  personal  property — under  mort- 

gage         448 

5.  Action  on — affected  by  Act  of  1869,  47 1^",  no^e. 
Moral  Turpitude. 

I.   Conviction  for  crime  involving — disfran- 
chises    512 

Motions. 

I.  To  set  aside  judgment — brought  when,  396 
Municipal  Corporations. 

1.  Charters  of  towns  and  villages  extended,  90 

2.  Charters  surrendered,  how 91 

3.  Provisions    limited 92 

4.  Power?  of  taxation  enlarged 94 

5.  Chart-  rs — heretofore   granted,  amended,  95 

6.  Licenses  provided  for 95 

7.  Local    laws    unaffected 95 

8.  Transfer  of  tax   execution 133 

9  Taxation  limited  to  one-half  per  cent  .    .  139 

10.  Ordinary  and  extraordinary  expenses  de- 
fined         140 


11.  Officers  niisapi>lying  funds 141 

12.  Afldilional    tax — how   levied 142 

13.  Savannah  not  affected 143 

14.  Tax    sales,    by 144 

15.  Kedemj^tion 14^ 

16.  Corporation   may   bid   in  proj^ery  .    .    .  146 

17.  ILjw   sell  i^roperty   bid   in 147 

18.  C)rflinances  authorized 148 

19.  Not  applicable  to  counties.  •••...  149 

20.  ]Jonds — who    issued    by 156 

21.  lionds  excepted  from  general  provisions, 

•    •    •  157-159 

22.  Bonds    issued  contrary  to  these    j^rovis 

ioi>s — void 158 

23.  Extra  tax  for  small  pox   authorized  .    .  221/7 

24.  Residents  of — ^jurors  in  corporation  cases  409 

25.  Loaning  credit,  taking  stock,  or  making 

ap])ropriations   to   corporations,  pro- 
hibited    668 

26.  Debt  of — not  to  exceed  seven    per  cent  ,  670 

27.  May  provide  tax  to  pay  bonds  ....  671 

28.  State  cannot  assume   debt  of 672 

29.  Cannot    incur    debt,    without    provirling 

for  it 674 

30.  Local  laws    for — in   force 711 

Names. 

1.  First,  of  tax-payers — in   full, iii 

2.  Manner  of  changing, 329 

3.  Judge  to  pass  the  order, 330 

Negligence. 

I.  Criminal — defined  and  punished,  ....  428 
Necjotiable  Papers. 

1.  Holidays — law  concerning, 385-386 

2.  Day  of  maturity, 38S 

Negroes. 

1.  Taxes  and  tax  returns  kept  separate,  .    .  109 

2.  Comptroller  to  make  annual  exhibit,  .    .  no 

3.  University  for — appropriations  to,  .    .    .  183 

4.  Statistics  of — separate, 236 

5.  Separate  common  schools, 6S3 

6.  Appropriations   to  University — provided 

for, 688 

New  Counties. 

I.  Creation  of  prohibited, 702 

New  Trials. 

1.  Motions  for,  in  County  Courts,   ....  49 

2.  Not  in  jeopardy  on, 479 

3.  Power  to  grant— presumed, 497 

4.  Superior  and  City  Courts  may  grant,  .    .  62^ 
Nolle  Prosequi. 

I.  When  may  be  entered, 455 

North  and  South  Railroad. 

I.  Terms  of  sale, 323 

Notaries  Public. 

1.  Fees  of 274 

2.  Penalty  for  taking  illegal  costs,  ....  276 

3.  Cliams  for  insolvent  costs — how  paid.  281-202 

4.  Part  of  the  Judicial  system, 60S 

5.  Number  of — appointment   and   commis- 

sion,    634 

6.  Are  ex-officio  Justices  of  the  Peace,  .    .  634 

7.  Jurisdiction  and  practice  of — to  be  uni- 

form,    635 

Notice. 

1.  Of  Treasurer's  default 16 

2.  By  Supreme  Court  Clerk  to  attorney's,   .  26 

3.  Of  letting  out  county  contracts,  ....  09 

4.  Of  intention  to  issue  bonds  by  city,  .    .  156 

5.  To  be  given  Ordinaries  by  Librarian,    .  175 

6.  To  State  School  Commissioner,  ....  19 1 


158 


INDEX. 


7.  To  Tax  Collectors  by  same 192 

8.  0(  sale  of  esirays, 226 

9.  To  companies  leasiiii;  railroads 313 

10.  To  bind  out  minors, 331 

11.  Of  rtlinij  homestead  application,  .  .    .    .  343 

12.  Of  application    by    foreign    executor    to 

sell  land 384 

13.  To  Slate   Treasurer,  on  suit   against  In- 

surance Companies, 390 

14.  Of  judicial  sales,  etc., 404 

15.  Of  continued  sales, 404*^ 

16.  Of  tilin^j  interrogatories, 407 

17.  To  establish  lost  papers, 420-421 

No\  ATION. 

1.  Of  contract — decision  as  to,  .   .    page  96,  fw/c 

2.  Of  charter — what  shall  be, 576 

NUIS.ANCES. 

1.  Grist  and  saw   mills — jury  in, 41 1 

2.  Pay  of  jurors, 412 

3.  Section  re-enacted, 413 

Oath. 

I.   Of  State  Treasurer, 8 

2    School  Commissioners   may   administer,  196 

3.  Uf  physicians  on  State  Board  of  Health,  213 

4.  Of  Chemist  to  analyze  fertilizers,  .    .    .  250 

5.  Of  electors, 511 

6.  Of  mem!)ers  of  General  Assembly,   .    .  528 

7.  Of  Governor, 590 

Obscene  and  Vulgar  Language, 

1.   Grand  Jury  must  indict,  for, 430 

Obstruciing  Private  Ways. 

I.  Jurisdiction  of  Ordinary  over, 50 

Office  and  Officers. 

1.  Bonds  of  public  officers — where  filed,  .  22 

2.  Public  officers — trustees   and   servants  of 

people, 472 

3.  Convicts — disfranchised, 512 

4.  Hokler  of  public  funds,  disqualified,  .  .  514 

5.  Conviction   for  duelling, 515 

6.  Returns  of  elections — to  whom  made,  .  517 

7.  Pr(jfit  on  use  of  public  funds,  prohibited,  673 

8.  Officers  continued  until  succeeded,  .  .  .  714 
Oi'EN  Accounts. 

I.  As  affected  by  the  Act  of  1869,  ....  471/ 
OrPROHRious  Words. 

I.   Where  and  how  investigated, 430 

Ordinances. 

1.  Of  the  Convention — have   force  of  law,  715 

2.  On  State  Capital, ^    ►   ^    720-721 

3.  Homestead, •   •  *  '122-725 

4.  Ju<iicial  circuits, »  726 

5.  Signing  and  ratification,  .  .  .  .  727 
Okdinaries. 

I.  Jurisdiction  over  private  ways          .        .  50 

2.  Claims  and  illegalities   in  —where  tried,  51 

3.  Justices  of  Peace  change  CourL    ground, 

under  flirection  of, 60 

4.  To  make  returns  to  Grand  Jury,  ....  66 

5.  Letting — without  proper  publication,  .  .  72 

6.  To  issue  license  to  emigrant  agent,  .    .    86,88 

7.  Send  wild  land  tax  to  Comptroller,  .    .  121 

8.  Furnish  county  rate  to  Comptroller,  .    .  126 

9.  Levy  tax  for  maimed  soldiers, 134 

10.  Regulations  concerning  Lunatic  Asylum, 

sent  to, 207 

11.  Physicians  to  report  births  and  deaths  to,  215 

12.  Other  parties  also  to  report,  ....    216-217 

13.  Record  to  be  kept  by, 218 

14.  Blanks  furnished  by  Board  of  Health,  .  219 

15.  P'ees  of  Ordinary  for  record, 220 


16.  Ex- officio  Secretary  of  County  Board  of 

Health, 221 

17.  May  levy  extra  tax  for  small  pox,  ...     221a 
iS.  Ordinaries  may  order  sale  of  estrays,    .  226 

19.  May  bind  out  minors, 331 

20.  Duty  as  to  setting  apart  homesteads,  342-357 

21.  Citations — time  of  publication,    ....  404 

22.  Draw  jurors  in  certain  nuisance  cases,  .  411 

23.  Lost  papers — authority  to  establish,  .    .  420 

24.  In  cases  of  noi)-residents, -.  421 

25.  Compensation  for 422 

26.  Jurisdiction  over  county  convicts,  ,  .    462,  465 

27.  Part  of  the  Judicial  system, 608 

28.  Powers  of  Court  of  Ordinary,  and  Pro- 

bate vested  in, 628 

29.  Appeals  from, 628 

30.  Powers  over  county  matters,   .    .'  .    .    .  626 

31.  Term  of  office, 630 

32.  Jurisdiction  and  practice   of,  to   be   uni- 

form,     635 

Oysters. 

I.   Planters  of,  protected, 269 

Packing  Rubbish  in  Cotton,  Etc, 

I     Punished, 447 

Parades. 

I,  On  election  days — forbic'den, 178 

Pardons. 

1.  Of  convicts  disfranchised, 512 

2.  Duellist  cannot  hold  office  till  pardoned,  515 

3.  Powers  of  Governor  as  to, 592 

Partners. 

I.   Suits  against — where  tried, 649 

Paupers. 

1.  Cases  in  Supreme  Court, 35 

2.  Ordinary  may  have  power  over,  conferred,  629 

3.  County  may  tax  for  support  of, 668 

Penitentiary. 

1.  Insane  convicts  sent  to  Asylum,  .    .    .    .  469 

2.  Laws   concerning  Penitentiary,  ....  470 

3.  Dues  by  lessees  of, 471 

Personalty. 

I.   Sale  of — under  lien, 448 

Person. 

1.  Protection    of — the    paramount    duty    of 

Government, 473 

Persons  of  Color. 

I    Tax  returns  of,  to  be  kept  separate,  ...  109 

2.  Comptroller  to  make  annual  exhibit,  .    .  Iio 

3.  University  for — appropriations  to,  .    .    .  183 

4.  Statistics  of — separate, 236 

5.  Separate  common  schools  for, 683 

6.  Appropriations    to    University    provided 

for, 688 

Petition. 

1.  Right  of — secured, 495 

Petit  Jurors. 

I     Law  concerning, 409-419 

2.  Constitutional   i)rovisions  concerning,   .  654 
Pharmaceutist. 

I.  Sale  of  poisons  by — law  concerning,  .  227-230 
Physicians. 

1.  Must  report  births  and  deaths  to  Ordi- 

nary,    215 

2.  Board  of, 222 

3.  Eclectic  Board — place  of  meeting,  .    .  ,  223 

4.  Graduates  of  College  need  not  be  licensed  224 

5.  Druggists  may  sell  poisons  on  prescrip- 

tions of, 229 

Poisons. 

I,  Law  regulating  sale  of, 227-230 
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Police. 

1,  People  have  ihe  right  to  regulate,  .    .    .  508 

2,  P(^wer  of — extends  over  eorporations,  .  575 
Poll  Tax. 

1.  Levied  for  what — and  amount,  ....  662 

2.  Educational  fund, 685 

Practice. 

1.  In  Supreme  Court, .  .    .    25-30,  609,  612-614 

2.  In  Superior  Court,    .    .     38-40,  619,  622-627 

3.  When  State  is  plaintiff, 39 

4.  In  criminal  cases, 452-457 

5.  Verdicts  in  criminal  cases, 458-460 

6.  Of  Courts  of  same  grade  to  be  uniform,  635 
Preamhle, 

I.  To  the  Constitution, page  99 

President  oe  the  Senate. 

1.  Election  of, 533 

2.  Must  sign  bills,  etc., 552 

3-  IV  of, 565 

4.  Presides  in  joint  elections, 566 

5.  Returns  of  Governor's  election  directed  to,  584 

6.  Opened  and  published  by — with  Speaker  585 
Press. 

I,   Liberty  of — guaranteed, 486 

Principal  Keeper  of  Penitentiary. 

I.   Must  certify  dues  of  lessees, 471 

Printer — (State.) 

1.  Duties  begin  when, 1 66 

2.  Laws  and  journals — how  printed,  .    .    .  167 

3.  May  employ  assistance, 168 

4.  Duties  of  public    printer   enumerated,  .  169 

5.  Compensation  for  compiling, 170 

6.  Laws  repealed, 171 

7.  Legislative  documents — how  printed,    .  172 

8.  Printing  of  agricultural  department — how 

paid, 173 

9.  OfHce  abolished, 682 

Printing — Public. 

1.  Law  concerning, 1 66-1 73 

2.  Distribution  of  laws  and  journals,  .     174-175 

3.  To  be  let  to  lowest  bidder, 682 

Priority. 

I.  Of  liquidated  demands — against  estates,  382 
Prisoner's  Statement. 

I.   In  all  criminal  cases, 456 

Private  Ways. 

1.  Ordinary'^  jurisdiction   over, 50 

2,  May  be  granted — when, 503 

Privilege  of  Counsel, 

I.   Secured  to  accused, 476 

Probate. 

I.  Powers  of  Court  of — vested  in  Ordinary,  628 
Proclamation. 

1.  Governor    to   issue,  offering  rewards    in 

certain  cases, 433 

2.  To  issue,  declaring  ratification,  ....  719 

3.  Governor's  on  ratification,  etc.,  .  .  page  136 
Produce — Agricultural. 

1.  Purchase  of,  from  tenant — punished,.    .  441 

2.  Packing  dirt,  rubbish,  etc.,  in,  ...  ,  447 
Prohibition. 

I.  Judge  of  vSuperior  Court  may  issue  writ,  622 
Promissory  Notes. 

1.  Holidays — notes  due  on, 385-386 

2.  Application  of  Act  of  1869  to,  ...  .  471/ 
Property, 

1.  Government's  paramount  duty  to  protect,  473 

2.  None  deprived  of — save  by  law,  ....  474 

3.  Concealed  from   creditor, 502 

4.  Private — taken  for  public  uses — how,    .  503 


PKOIECTION. 

I.    Paramount  duty   of  government,    .    .    .  473 

Protest. 

I.   When  required, 3S8 

Pui'.Lic  Deht. 

1.  For  what  contracted, 665 

2.  Porrowing  money — laws  relatintj  to,  .    .  666 

3.  State  credit — loan  of  prohibited 667 

4.  Slate  cannot  assume  counties'  debts,  etc.,  668 

5.  I'Vaudulent  bonds — void, 675,  729 

6.  ]5oiided  flebt — not  to  be  incurred,  .    .    .  676 

7.  Sinking  fund  to  pay  bonds, 678 

Public  Defense, 

1.  Debt  created  for, 665 

2.  State  assume  debts  of  counties  and  cities 

for, 672 

3.  Bonrled  may  be  increased  tor, 676 

PuiiLic  Money. 

I.   Profit  on  use  of — forbidden, 673 

Public  Printing. 

1.  Law   concerning, 166-173 

2.  Office  of  State  printer  abolished,  ....  682 
Public  Property. 

1.  Contracts  concerning — how  let,  ....  69-70 

2.  Ordinary  may  have  certain  powers  over,  629 
Public  Roads. 

I.   Size,  extent,  foot  logs,  etc., 74 

Punishment. 

1.  Cruel    and  unusual,    forbidden  ....  480 

2.  In  penitentiary,  disfranchises 512 

3.  For   disorderly   conduct  before  Legisla- 

ture   540-541 

Purchase  Money. 

1.  Land  partially   paid    for — levied  on  .    .  402 

2.  Purchase  money  paid  after  deed   fi!ed  .  403 
£.   HomestCBd,  liable  for 690 

Quarantine. 

1.  Extra  tax  for  purposes    of 221^ 

2.  Power  to  tax   for,  given   counties  .    .    .  669 
Quorum 

I.  Of  General  Assembly — what  is  ...    .  527 
Quo  Warranto. 

I.   Not  lie  against  Governor 397 

Railroads. 

1.  President  to  make  returns  to  Comptroller  103 

2.  Must  pay  the  taxes   assessed  .....  104 

3.  Collection— how  enforced 104,  114 

4.  Collection — how   resisted 105 

5.  Must  itemze  returns — arbitration.    .    .  112 

6.  Failing  to   make  returns 112 

7.  Provision^  in  regard  to  railroad  bonds  — 

issued 151-155 

8.  Required  to  deliver  freights  to  connect- 

ing li.ic's 306 

9.  Penalties    for  refusing 306 

10.  Connecting  roads  may  ioin  tracks  .    .    .  307 

11.  All    discriminations  forbidden 30S 

12.  Road    refusing    to    allow    connection — 

remedy 309 

13.  Limitations — through  freights  and  West- 

ern  &  Atlantic  Railroad 3 ID 

14.  Blowing  whistle  at   certain  crossings  not 

required 311 

15.  Freight   trains  rim  on   Sunday — when.  II2 

16.  Service   of  companies,   when   roads   are 

leased 313 

17.  Receivers   of  railroads — duties  ....  314 

18.  Payment  of  certain  liens  provided  for  .  315 

19.  State  aid — law  allowmg,  repealed  ...  316 

20.  Vested   right  to — how  enforced  ....  317 
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21.  Governor  authorized   to  buy  in   certain 

roads 318 

22.  Purchasers   of  railroails,   incorporated  .  319 

23.  Macon  and  Brunswick  railroad — laws  •  520 

24.  Suits  against — how  brouijjht 321 

25.  Apply  to  what  cases 322 

26.  North   and   South  railroad 323 

27.  Atlantic  and  Gulf  Railroad 324. 

28.  Certain  employees  exempt  from  jury  duty,  41S 

29.  Engineer's  employment,  how  shown  .    .  419 

30.  Employees  guilty  of  criminal  negligence  42S 

31.  Intruding  on  track — penalty 436 

32.  Explosive  oils — railroads  using  ....  445 
^^.  Tariffs  of,  Legislature   to  regulate  .    .    .  574 

34.  Legislature    has  right    of    eminent    do- 

main over 575 

35.  Charters   amended,  etc.,  on   condition  .  576 

36.  Buying  stock   in  other   corporations  .    .  577 

37.  Rebates,  bonuses,  etc 578 

38.  Obligation  of  contracts  preserved  .    .    .  579 

39.  Legislature  to  enforce  these  provisions  .  580 
Ratification. 

I.  Of   Constitution — vote    on 718 

3.  Consolidation  of  votes   on 719 

3.  Ordinance    on 727-728 

4.  Governor's   Proclamation page  136 

Receivers. 

1.  Of  railroads,  duties  of  . 314 

2.  Liens — how    pai  1    by 315 

3.  For  homesteads — answerable  to  Superior 

Court  . 351 

4.  For  deposits,  on  suits  vs.  insurance  com- 

panies    390 

5.  Summary  hearing  on  appointment  of  .  398 
Receiver  of  Tax  Returns. 

See  Tax  Receiver. 
Recommendation  to  Mercy.. 

I.   How  construed, 458-460 

R  ECOG  N  I Z  A  NC  ES . 

I.  Legislature  may  relieve   securities  on — 

when, 558 

Records. 

1.  Of  mortgages 334-335 

2.  Of  liens, 340 

3.  Of  judgment  against  joint  promisors,  etc.  341 

4.  Of  deed  to  town  homestead, 345 

5.  Of  trust  deeds — when 379 

Registration. 

I.  Of  electors — Legislature  may  provide  for,  512 
Religious  Belief. 

I.  No  prescription  on  account  of,  ...  .  484 
Remonstrance. 

I.   For  redress  of  grievances, 495 

Reporter — Stenograph  ic. 

I.  Ap}ynntment  and  duties 41-44 

Reports  of  Supre.me  Court. 

1.  How  published, 36 

2.  Cases  omiited, 37 

Representatives — House  of, 

1.  Number  and  apportionment, 522 

2.  How  changed, 523 

3.  Qualification  of  members, 537 

4.  Speaker — election  of, 538 

5.  Has  sole  power  to  impeach, 539 

6.  Bills  for  revenue  (-riginate  in, 549 

7.  .Speaker  must  sign  bills, 552 

8.  Local  bills  origmate  in, 554 

9.  Officers  and  clerical  expenses  of,    .    .    .  564 

10.  Pay  of  Speaker, 565 

11.  Joint  elections  in  hall  of, 566 


Resci^e. 

I.   Legislature  may  punish  for, 541 

Resign.vtion. 

1.  Of  Treasurer,  - 15 

2.  Of  Governor, 588 

Retail  License. 

I.   Local  provisions  as  to, 95 

Retroactive  Laws. 

1.  Void  in  certain  cases, 471^ 

2.  Passage  of — prohibited, •.       504 

Reti^rns  of  Officers. 

I.  Of  county  oflicers  to  grand  jury,  .  .  .  66-68 
Rewards. 

I.  For  incendiaries  of  gin-houses,  ....  433 
Richmond  County, 

I  Jailor  to  keep  record  of  prisoners,  ...  52 
Rights — Bill  of. 

1.  Fundamental  principles, 472-507 

2.  State's  rights, 508 

3.  Enumeration — not  deny  others,  ....       509 

4.  Of  trial  by  jury, 653 

Riparian  Rights, 

I.  Traps,  etc.,  in  waters,  without  consent, 

forbidden, 267-268 

Roads  and  Road  Duty. 

1.  Size,  stumps,  footlogs,  etc., 74 

2.  Persons  subject  to  road  duty, 75 

3.  Defaulters — overseers  to  report,  ....         77 

4.  Fines — how  disposed  of, 78 

5.  Exemptions  from  road  duty, 75'  79 

6.  Employees  of  charitable  institutions   ex- 

empt,          79 

7.  Guards  of  convicts  exempt — how,  ...         80 

8.  Employees    of   Lunatic  Asylum  exempt 

from, 211 

9.  Private — granted  when,   .    .    .    ^    .    .    .       503 
10.  Ordinary's — ^^jurisdiction  over, 629 

Rules  Acjainst  Officers. 

1.  Against  Sheriff — failing  to  keep  record,       53 

2.  Justices  of  the  Peace  and  Constables  — 

where  ruled, 61 

Sabbath. 

I.   Freight  trains  run  on — when, 312 

Salarii<:s  of  Officers. 

1.  State  Treasurer, 7>  ^^^ 

2.  State  Geologist, 21 

3.  Clerk  of  Supreme  Court, 31 

4.  Secretary  of  State  Board  of  Health,  .    .       213 

5.  Commissioner  of  Agriculture, 23 1 

6.  Of  Governor, 582 

7.  Secretary  of  vState, 602 

8.  Comptroller  General, 603 

9.  Judges  of  Supreme  Court, 641 

10.  Judges  of  Superior  Court, 641 

11.  Attorney  General, 641 

12.  Solicitors  General, 641 

13.  How  changed, 642 

14.  vState  School  Commissioner, 684 

Sales. 

1.  Of  wild  lands  for  taxes, 122-124 

2.  Tax  sales  for  State  and  county,  .    .    .  129-130 

3.  By  municipal  corporations, 144-149 

4.  Sale  of  estrays, 225-226 

5.  Of  homesteads,       346,  69I,  696,  697 

6.  Of  hank  and  railroad  stock, 383 

7.  Of  property   by    foreign   executors,  etc.,     384 

8.  Of  land  held  under  bond  for  titles,  .    .  .     402 

9.  When  money  is  paid  after  deed  filed,  .  .     403 

10.  Notice  of  judicial  sales, 404 

11.  May  continue  sale  from  day  to  day,  .    .    404^ 
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12.  Notice  of  continuance  must  be  given,  .  4041^ 

13.  Liability  of  purcliascr  at  judicial  sale,  .  405 

14.  Of  j)r()pcrty  under  lien, 448 

15.  Of  State's  property — authorized,   ....  677 
Savannah. 

I.   F^xcepted  from  municipal  tax  laws,  .    .  .  143 
Scaling  Ordinanci':. 

1.  Contract  scaled  under, Al^^ 

2.  Compromise  of  claims  by  trustees,^.    .  .  47 ^''^ 
Scire  Facias. 

I.  Judge  of  Superior  Court  may  issue  writ,  622 
Schools— Common. 

1.  Section  of  Code  regarding  school   fund, 

amended, '55^^ 

2.  Census  taken — when 189 

3.  School  fund — how  made  up, 190 

4.  Law  concerning  distribution  of  fund,  191-19S 

5.  Officers — appointment  and  duties,  .  .    196-201 

6.  Payments  of  claims  for  1871, 202 

7.  Counties  may  tax  for, 669 

8.  System  of,  provided  for — what  taught  in,  683 

9.  State  School  Commissioner, 684 

ID.  Common  school  fund,    ...      685 

II.  Local  system  unaffected, 687 

Schools — Public. 

1.  May  be  established — how 686 

2.  Local  systems  not  affected 687 

Seal. 

I.  Great  seal — where  kept  and  used,  .  ,    .  607 
Searches  and  Seizures. 

1.  Unreasonable — forbidden, 487 

2.  Warrants  to  issue — how, 487 

Seat  of  Government. 

I.  At  Atlanta, 707a 

Secretary  of  Governor. 

I.  Number  of,  and  pay, 599 

Secretary  of  Senate. 

I.  Officer   of    Legislature  —  election,   pay, 

bond, 564 

Secretary  of  State. 

1.  Treasurer's  bond  recorded  with,  ....  11 

2.  On   Board  of  Advisement   with    Geolo- 

gist,   21 

3.  To  keep  record  of  Corporation  Bonds,  160-161 

4.  Fee  for  recording  statement  of,  etc.,  .  .  164 

5.  Return  of  election  made  to,  ...    .    517,  584 

6.  When  and  how   elected — term  of  office,  600 

7.  Salary  of,  and  Clerk, 602 

8.  Qualification  of 605 

9.  Fees  and  perquisites  denied, 606 

Sects  and  Sectarian  Institutions. 

I.  Appropriations,  to  forbidden, 485 

Seizures. 

I.   Unreasonable — forbidden, 487 

Senate  of  Georgia. 

1.  State  Geologist — appointment  confirmed 

by, 21 

2.  Number  of  Senators, 519 

3.  Districts, 520 

4.  How  changed, 521 

5.  Qualifications  of  Senators, 532 

6.  Presiding  officer — election  of,    ...    .  533 

7.  Senate  has  sole  power  of  impeachment,  534 

8.  Trial  of  impeachment, 535 

9.  Judgments  in, 536 

10.  Revenue    bills  —  cannot    originate,   but 

amend, 549 

11.  President  must  sign  bills, , 552 

12.  Officers  of,  and  clerical  expenses,  .    .    .  564 

13.  Per  diem  of  President, 565 

13 


14.  In   joint   election<» — President    presides,  566 

15.  Returns  of  Governor's  election  laid  Ih:- 

fore, 584 

16.  State    School    Commissioner  appointed,  ♦384 
Senat(jkial  Dis'iricts. 

1.  Number, 519 

2.  Counties  comj;osing, 520 

3.  Ifow  changed, 521 

Service  of  PufjCEss. 

1.  Defective   service    of  bill   of  exceptions 

waived, 30 

2.  Time  of  service  of  summons  in    County 

Court, 45 

3.  In  other  counties, 48 

4.  Where  Sheriff  is  disqualified, 54 

5.  On  railroad  in  hands  of  lessees,  ....  313 

6.  On  minors, .•    •    •    332-333 

7.  By  Building  and  Loan  Association  to  fore- 

close mortgage 333 

8.  Oi  swhYXJRm.  duces  tecum, 401 

9.  Of  notice  to  establish  lost  papers,  .    .    .  420 
Set-off. 

1.  Judgments  on,  in  Justice  Court,  ....  63 

2.  To  taxes, 660  note. 

Sheriffs. 

1.  Sheriff  of  Supreme  Court,    may  adjourn 

session, 24 

2.  Record  of  prisoners  to  be  kept,  ....  52 
3-  Grand  jury  to  inquire  into  record,  ...  53 

4.  Proceedings  where  record  is  not  kept,  ,  53 

5.  Service  of  process  where.  Sheriff  disqual- 

ified,       54 

6.  Attorney  cannot  be   surety  for,   ....  56 

7.  May  levy  tax  executions, 122,   129 

8.  Wild  land  tax  fi.  fas., 122 

9.  Distress  warrants, 378 

10.  Advertisements  of  sales, 404 

1 1 .  May  continue  sale  from  day  to  day,  .    ,  404a 

12.  Must  be  so  advertised, 404^ 

13.  Liability  of  purchaser  at, 405 

14.  Claims  must  be  filed  on  oath, 406 

15.  Summon  juries  in  nuisance  cases,.    .    .  411 

16.  Serve  rule  to  establish  lost  papers,  .  .    ,  42Q 
Sheriff's  Sales. 

1.  Of  wild  lands, ' 122 

2.  On  distress  warrants, 378 

3.  Advertisements — publication   of,    .    .    .  404 

4.  May  continue  from  day  to  day,  ....  404£2 

5.  Notice  of  continuance  must  be  given,  .  404^ 
9.  Liability  of  purchaser  at, 405 

Shows. 

I.  Taxed  by  towns, 94 

Sinking  Fund. 

I,  General  Assembly  authorized  to  provide,  67S 
Slave  Debts. 

I.  Act  of  1869,  applies  to,  ...    .  page  98  note. 
Slavery. 

I.  Abolished, 4SS 

Small  Pox. 

I.  Extra  tax  for  quarantine  and  other  ex- 
penses,    22  la 

Social  Status. 

I.  Shall  never  be  the  subject  of  legislation,  4S9 
Soldiers. 

1.  Quartering  of — by  consent  only,  ....  490 

2.  Of  United  States,  not  entitled  to  vote,  .  511 
Solicitors  General. 

1 .  To  proceed  against  Sheriff  for  failing  to 

keep  record, r^ 

2.  Penalty  for  taking  bribe, ce 
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3.  Advising  prisoner  to  plead  guilty,  ...  55 

4.  Fees  in   cases  of  assault    with  intent  to 

murder 2S6 

5.  Act  allowing  cost   from   prosecutor — re- 

j->ealed 2S7 

6.  Number  o\ — and  term  of  ottice,  ....  63S 

7.  Duties  of, 639 

8.  Election  of, 64o 

9.  SAlaries  of 641 

Speaker  of  House  of  REPRESENXArivEs. 

1.  Eleoiion  of 538 

2.  Must  sign  bills,  etc., 552 

3.  Appoint  ccmmilteo  on  local  legislation,  554 

4.  I'ay  of,.. 565 

5.  Returns  of  Governor's  election  directed  to  584 

6.  Published  by — with  President  of  Senate.  585 
Special  LKr.isi.ATiox. 

1.  Originates  in  House  of  Representatives,  554 

2.  Xotice  of  inteiuion  to  as.k — necessary,  .  555 

Sl'HKt  H. 

I.  Liberty  of,  secured, 486 

Spirituous  Liquors. 

1.  License  tax  by  towns  and  villages,  ...  95 

2.  Selling  within  mile  of  Insane  Asylum,  .  212 

3.  Domestic  wines, 237 

4.  Sale  of,  to  minors, 443 

5.  Selling  to  one  who  is  drunk, 444 

6.  On  election  days — prohibited, 516 

State  Aid  to  Railroads. 

1.  Law  concerning — repealed,  ....    316-317 

2.  Governor   authorized    to   buy  in  certain 

roads, 318 

State  Collkce  ok  Ac.riculture  and  Me- 
chanic Arts. 

1.  Donation  of  land  scrip  recognized,  .    .  180 

2.  University  cadets  organized, l8i 

State's  Credit. 

I.   Loan  of — forbidden, 667 

State  Printing. 

I.   Law  concerning, 166-173 

2    State  Printer  abolished, 682 

State  Property. 

I.  May  be  sold  to  pay  debts  of  State,  .  .  .  677 
.Staie  Librarian. 

1.  To  bind  legislative  documents,  ....  172 

2.  Distribution  of  laws  and  journals  by,  174-175 

3.  Reports  to  be  filed  with, 176 

State  Library. 

1.  Provision  for, 32,  34 

2.  Reports  filed  in, 176 

Sta'ie  C)F  Georgia. 

1.  Cedes  certain  lands  to  United  States,  .  .  4 

2.  Trial  of  cases  where  State  is  jjlaintiff,  .  39 

3.  Foreign  corporations  in, 303-304 

4.  People  of,  have  right  to  regulate  internal 

government, 508 

5.  Enumeration  of  rights — nf>t  deny  others,  509 

6.  Debts  of — for  what  contracted,  ....  665 

7.  Borrowing  money  for, 666 

8.  Slate  credit — loan  of  forbidden,  .    .    .    .  667 
f).  Cannot  assume  deijts  of  counties,  etc.,  .  672 

10.  Bonded  debt,  not  to  l^e  increased,  .    .    .  676 

11.  .State's  prop>erty  sold — how  and  when,  .  677 

12.  Sinking  fund  to  be  provided, 678 

13.  Laws  of,  and  grade, 708-710 

14.  ''officers  of — continue, 714 

15.  Convention  of — how  called, 717 

Siate  University. 

I.   Mercer    Law    School    on    same   footing 

with,  etc., 57 


2.  No  denomination  excluded  from,  ...  179 

3.  State  College  of  Agriculture  and  Mechan- 

ic Arts,  recognized 180 

4.  Unixersity  cadets  organized, 1 81 

5.  Trustees  to  accept  donations  for,  ....  688 

6.  General  Assend)ly  U.^  make  provision  for,  688 
Statement  of  Prisoni:r. 

I.  In  all  criminal  esses, 456 

STATisru:s. 

1.  A^ricldlural  and  M -chanical, 233 

2.  Blanks,  and  return  ot\ 234 

3.  Consolitlated, 235 

4.  White  and  colored,  separate, 236 

Statutes. 

1.  Knowledge  of — presumed  when,  ....  2 

2.  General — how  varied, *  .  .  .  .  506 

3.  Special— how  passed, 554-555 

4.  Of  force,  and  how  graded, 70S-710 

5.  Local  and  private  Acts  confu-med,  ...  71 1 
STATirn^:s  of  Limitations. 

1.  On  suits  to  recover  homesteads,  ....  366 

2.  On  forfeitures  of  interest  under  usury  law,  373 

3.  Suits  to  recover  tru^t  property, 395 

4.  Motions  to  set  aside  judgment,  ....  396 

5.  Short  bar  of  1869, 471^-471/ 

Stavks. 

I.   Inspection  of — law  concerning,  .    .    .  239-243 
Stenographer. 

1.  Appointment, 41 

2.  Oath  of, 41 

3.  Duties, 41 

4.  Compensation  in  criminal  cases,  ....  42 

5.  In  civil  cases — how  paid, 43 

6.  Fee  for  furnishing  reports, 44 

Stock. 

1.  Railroad  and  bank — sale  of, 383 

2.  Subscriptions — as  affected  by  Acf  of  1869, 

.    .471/  nofe. 

3.  Railroad  buying — to  lessen  competition,  577 
Students. 

I.   University  students  organized  into  cadets,  181 
Subpcena  Duces  Tecum. 

I.   Law   concerning, 401 

Subro(;ation. 

I.   Purchasers    of   railroads   subrogated    to, 

rights  of  original  corporations,  .    .  .  319 
Suits. 

1.  For  divorce — where  brought, 646 

2.  Concerning  titles  to   land, 647 

3.  In  equity, 648 

4.  Against  joint  obligors  and  promisors,  etc.,  649 

5.  Against    maker    and  endorser,   drawers,  650 

6.  Criminal  cases, 65 1 

7.  All  other  cases, 651 

Sundvy-Schools. 

I.  Officers  have  lien  on  fines  before  appro- 

l)riated  to, 296 

Sundw. 

I.    Freight  trains  may  run   on,  when  ...  312 
SifPERioR  Court. 

1.  Practice  in — written  charges ;^S 

2.  Where  State  is  plaintiff — civil  cases  .    .  39 

3.  Jury  find  facts  only — when 40 

4.  Stenogropher  and  duties 41-44 

5.  Rules  of  practice  in  County  Court  .    .    .  48-49 

6.  Claims  and  illegalities  from  Court  of  Or- 

dinary    5* 

7.  Attorneys  admitted  to  practice  in  .    .    .  58-59 

8.  Justices    of    the    Peace    and    Constables 

ruled  in 61 
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9.  Part  of  the  judicial  system 608 

10.  Number  of  Jiulj^es,  temis  of  office,  etc.,  615 

11.  ICIectioiis — time  of 616,640 

12.  Jurisdiction  of — exclusive  in  what  cases,  618 

13.  Powers   of  equity   may    \>c  conferred    on 

Law  Courts 619 

14.  (General  jurisdiclion    of 62CJ 

115.   Appellate  jurisdiclion  of 621 

16.  Certiorari,   mandanms,   prohihilion,  etc.,  622 

17.  Ajipeals  from  one  jury  to  another  .    .    .  623 

18.  Judgment  by  the   Court 624 

19.  Sessions   of 625 

20.  Where  Judge   is   discjuabfied 626 

21.  Judges  of,  may  preside  is    City  Courts — 

when 627 

22.  Judges   of  City  Courts  may  preside  over, 

when 627 

23.  Jurisdiclion   and   practice   of,  to  be  uni- 

form    635 

24.  Solicitor    Cieneral  re})resents  State    in— 

when 639 

25.  Judges  of,  elected 616-640 

26.  Salaries  of  Judges 641 

27.  How  changed 642 

Supreme  Court. 

1.  Sessions 23 

2.  Adjournments 24 

3.  Attendance  of  Judges 24 

4.  Clerk  or  Sheriff  may  adjourn 24 

5.  Bills  of  exceptions  tendered,  when  .    .  25 

6.  Cases  arriving,  too  late,  heard  when  .    .  26 

7.  Parties  in  laches — not  relieved  ....  27 

8.  Mistakes  of  Clerk    corrected 28 

9.  Incomplete  record 29 

10.  Want  of  service  waived 30 

11.  Clerk's    compensation 31 

12.  Must  collect  costs  and  account  ....  32 

13.  Make  statement  to  Treasurer 33 

14.  Library  fund  provided  for 34 

15.  Costs,  in  pauper   cases 35,  658 

16.  Reporter — publish  decisions,  how  ...  36 

17.  May  omit  certain   cases 37 

18.  Where   Stale  is  plaintifl 39 

19.  Part    of  judicial   system 608 

20.  Constitution  of — quorum 609 

21.  Justice  disqualified  -Governor  to  provide 

for 6oga 

22.  Bond  holding  Judge  disqualified,  when,  610 

23.  Term  of  office  of  Judges — election  of,  611,  640 

24.  Jurisdiction — sessions — when  and  where 

held 612 

25.  Cases — how  disposed  of 613 

26.  Judgments  may  be   withheld 6i4 

27.  State  represented   in,  by  Attorney  Gen- 

eral— when 637 

28.  Represented  by  Solicitor  General,  when,  639 

29.  Salaries  of    Judges 641 

30.  How  changed 642 

Sureties. 

1.  May  limit  liability   on  Treasurer's   bond,  9 

2.  On  County  Treasurer's  bond — bound  how  73 
Tat,tapoosa  Circuit, 

I.  Name  changed 5 

Tax  and  Taxation. 

1.  By  towns  and  villages — how  and  on  what 

exercised 94-95 

2.  Exemptions ,  96 

3.  Tax  and  Approp)riation  Act  of  1877,  con- 

tinued   96;?,  710 

4.  Tax  on  banks,  how  assessed 97 
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3- 
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President,  to  make  return 98 

Shares  liable  for  tax 99 

Cashier  must  pay  the  tax — otherwi«c,  exe- 
cution issue 100 

President  and  Cashier  to  furnish    \hi  of 

stockholders loi 

Penalty  for    refusing  list lOI 

Kailr<jads,  make  returns  to  Comptroller,  103 

j'residents  to  j^ay  the  taxes 104 

Collection,   how    enforced 104,114 

Collection,  Ikjw  resisted 105 

Grand  Jury  t(j  overlook  Receiver's  ho^jks  106 
Correct  his    returns,    as   guide    for  next 

year 107 

Judge  to  give  Grand  Jury  special  charge,  108 
Taxes    of    colored    citizens    reported    to 

Comptroller 109 

Annual  exhibit  of,  to  be   made  ....  Iio 

Names   of  tax   payers 1 1 1 

Returns  to  Cc^mplroUer  to  be  itemized  .  112 

No  return — Comptroller  to  assess  .    .    .  113 

Usual  penalties  still   of  force  .    .    •    •    *  1 15 
Wild  lands — law  relating  to  tix  of  .  .  I16-128 

Sheriff  levy  executions,  etc., 129-130 

Back  dues i::5i 

Properly  pointed   ou".  by   defendant  .    .  132 

Transfer  of  tax  executions 133 

Maimed  soldiers,  tax  for 134. 

Compensation  of  Receivers  and  Collect- 
ors,     .  135-137 

Municipal  taxation,  law  concerning  .  1 39-143 

Sales   for   municipal  taxes 1 44- 1 49 

Election   managers,  etc.,  not  to   receive 

taxes 150 

Extra  tax  for  small  pox  expenses  .    .    .  221,/ 
Receiver  to  take  returns  of  products  and 

manufactures 233 

Payment  of  taxes  prerequisite  to  voting  .  511 

Members  of  Legislature  must  have  paid,  530 

Power  of  General  Assembly  over  ...  573 

Ordinary,  powers  over  county  taxes  .    .  629 

For  what   purpose  power  used  ....  659 

Must  be  uniform  and  ac/  valoj-um  .    .    .  660 

Exemptions 661 

Poll  tax 662 

Laws    exempting   property — void  .    .    .  663 

Tax    on    corporations 664 

Counties,  may   tax  for  what  purpose  .    .  669 
Counties   and    cities  tax  to   pay  bonds — 

when 671 

Sinking  fund,  to  be  raised  by  taxation  .  67S 

Common  schools,  provided    for  ....  6S3 

School  funds — may  tax  dogs  for  .    .    .    .  685 
Counties  and  cities  tax  for  public  schools, 

when t86 

Plomestead  liable  for  taxes 690 

Collectors. 

To  issue  license  to  Emigrant  Agent  ,    ,  84 

Report  colored  tax  payers  to  Comptroller  109 

Must  issue  execution  for  back   dues  ,    .  131 
Upon   what  property  may  ha\"e    n.  fa. 

levied 132 

Compensation   of 135 

Commission  on  county  taxes 130 

Local  laws  not  affected 13S 

Alone  receive  taxes  on  election  days  .    ,  150 
Sales  by — may    continue    from    day    to 

day,  .    .  , 404;.' 

Must  be  so  advertised  •    • 404^ 
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Tax  Executions. 

I    Sheriff  may  le\-y, 129 

2.  By  whom  levied,  and  sales  under,  ...  130 

3.  Issue  for  back  dues, 131 

4.  Defendants  may  point  out  property,  .    .  132 

5.  Transfer  of,  law  concerning, 133 

Tax  Receivers. 

1 .  Bank  shares  to  be  returned  to, 9S 

2.  Books  to  be  inspected  by  Grand  Jury,  .  .  106 

3.  Assessments    made    by    Grand   Jury    for 

next  year, 107 

4.  Report  colored  tax  payers  to  Comptroller,  109 

5.  Take  tirst  names  in  full ill 

6.  Duties  concerning  wild  lands,  .    .    .  .116-120 

7.  Compensation  of, 135 

8.  For  county  taxes, 137 

9.  Ix>cal  laws  not  affected, 13S 

10.  Agricultural  products,  etc.,  to  be  returned,  233 

11.  Blanks,  etc.,  to  be  furnished  by  Commis- 

sioner,    234 

12.  In  these  returns  white  and  colored  kept 

separate, 236 

Tax  Returns 

1.  Of  banks, 97 

2.  Of  railroads, 103 

3.  Grand  Jury  to  inspect, 106 

4.  Of  colored  citizens, 109 

5.  Of  corporations,  to  Comptroller,  ....  112 

6.  Of  Wild  lands, 116 

7.  Agricultural  returns — manufactories,  etc., 

.    .    .  233-236 
Tax  Sales. 

1.  Sheriffs  may  levy  and  collect  tax  /f. /a.,  129 

2.  Fi  fas — by  whom  levied,  and  sales  un- 

der,   130 

3.  Sales  for  municipal  taxes — law  concern- 

ing,    144-149 

4.  Continued  from  day  to  day — when,  \o:^a-\o\b 
Teachers. 

I,  Pay  of,  for  1S71 — provided  for,  ....  202 
Telegraph  Operators. 

I.  Exempt  from  jury  duty, 417 

Ten  Pin  Alley. 

I.  How  taxed  in  villages, 94 

Timber. 

I.  Inspection  of — law  concerning,  .  .  .  239-243 
Torts. 

I.  Actions  for,  under  Act  of  1869,  .  ...  471/ 
Towns  and  Vill.a,ges. 

1.  Charters  extended 90 

2.  May  surrender  charters — how, 91 

3.  Towns  one   mile  from   city  not  affected,  6^ 

4.  Caption  of  Act,  as  to — amended  and  Act 

repassed, 93 

5.  Powers  of  license  and  ta.xation  enlarged, 

.    .    .  94-95 
Treason. 

1.  Defined — evidence  in, 498 

2.  Conviction— does    not    work    forfeiture, 

etc., 499 

3.  Disfranchises  convict, 512 

Treasurer  of  State. 

1.  Election  and  term  of  office, 7 

2.  Oalh  and  bond, 8 

3.  Secureties  on  bond, 9 

4.  Approval  of  bond  by  Governor,  ....  lo 

5.  Recorded  in  Secretary's  office — copy  evi- 

dence,      II 

6.  Securities  becoming  insufficient,  ....  12 

7.  Suspended  by  Governor, 13 


8.  Governor  to  superintend  office 14 

9.  Resignation  or  removal  of, 15 

10.  In  default,  or  absenting  himself,  ....         16 

11.  Office — where  kept,  fees,  clerk,  .    ...         17 

12.  Duties, 18 

13.  To  keep  registry  of  bonds, 19 

14.  Default     fi.fa.,  instanter, 20 

15.  On  Board  of  Advisement   with    Geolo- 

gist,   21 

16.  Must  furnish  Librarian  with  copies  of  re- 

ports,           176 

17.  Receive  bonds  on  deposit  for  foreign  in- 

surance company, 3S9 

1 8.  Examined    by    Governor,    quarterly,   on 

oath, 598 

19.  Suspension  of— to  be  provided  for,  ,  .    .       59S 

20.  Where  and  how  elected — term  of  office, 

etc., 600 

21.  Silar)-  of, 601 

22.  Front    from  use    of  public    money   pro- 

hibited        604 

23.  Qualifications  of, 605 

24:   Fees  and  perquisites  denied, 606 

25.  Quarterly  reports  to  Governor, 679 

Treasurer — County. 

1.  Securities  on  bond— how  bound,    ...         73 

2.  Commission  on   county  funds 284 

3.  Duties  as  to  fines  and  forfeitures,   .    .  2S9-293 
Trl\l. 

1.  Of  State's  civil  cases, 39 

2.  Costs  paid  only  on  final, 481 

3.  By  jury,  to  remain  inviolate, 653 

Trustees. 

I.  Of   school   districts —appointments    and 

duties, 197-198 

Trusts  and  Trust  Estates. 

1.  For  whom  created, 379 

2.  Claims  against  beneficiary, 3S0 

3.  Suits  to    recover   property  illegally  sold,     395 

4.  Trustee's    sale    continued    from    day    to 

day, 404.3 

5.  Must  be  so  advertised, 404^ 

6.  Trustees  settling  claims  under  ordinance 

of  1865, 471^ 

7.  Suits  against — under  Act  of   1869,  .  .    .    471^ 
Uniformity. 

I,  General  laws — must  be  uniform  in  opera- 
tion,          506 

United  St.\tes. 

1.  Lands  ceded,  for  light  houses,   ....  4 

2.  Citizens    of— are    citizens    of  Georgia — 

when, 496 

University  for  the  Coloked  Race. 

1.  Appropriation   to,  in  lieu  of  land  scrip,     1S3 

2.  Appropriations   to,   as   treasury   will   al- 

low,         688 

University  of  Georga. 

1.  Law    School — Mercer   Law   School    on 

same  footing, 57 

2.  No  denomination  excluded, 179 

3.  State   College   of  Agriculture    and   Me- 

chanic Arts  recognized, f  So 

4.  University  cadets  organized, iSi 

5.  General    Assembly    to    make    provision 

for — when, 688 

6.  Trustees  to  accept  donations,  etc,  .    .    .       688 
Usury. 

1.  Defined, 368 

2.  More  than  twelve  per  cent,  not  legal,    .       369 

3.  Party  violating,  forfeits  interest,  ....      370 
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4.  May  be  pleaded  as  set  off, 37 1 

5.  Discharged  only  by  payment, 372 

6.  Liriutation  of  suits  ff^r  forfeiture,    .    .    .  373 

7.  Le<;al  rate, 374 

8.  Titles  to  property — how  affected  by,  .    .  375 

9.  Provisions  in  charters  repealed, 376 

Vacanciks. 

1.  When  Treasurer  is  suspended,  .      .    .    .12-13 

2.  Removal,    of   members    of    Legislature,  531 

3.  In  office  of  Governor, 588 

4.  In  General  Assembly, 593 

5.  In  any  office, 594 

Vagrants. 

I.   Arrest  and  trial  of, 446 

Vendor  and  Purchaser. 

I.  Vendor's  lien  affected  by  Act  of   1869, 

.    .    .  47i<r  note. 
Venue  of  Suits. 

1.  Change  in  criminal  cases,  ,  .    .     457,  651-652 

2.  Divorce  sases — where  brought,  ....  646 

3.  Concerning  land  titles, 647 

4.  Equity  cases, 648 

5.  Against  joint   obligors,  promisors,    etc.,  649 

6.  Against  makers  and   endorsers,  drawers, 

etc., •  650 

7.  All  other  cases — criminal  cases,  .    ...  651 

8.  Change  of,  in  civil  and  criminal  cases,  652 
Verdicts. 

I.  Of  facts  only  in  equity, 40 

Vested  Rights, 

I,  Secured  and  aftirmed, 712 

Veto. 

I.  Of  Governor, 562,  596,  597 

Villages. 

I.  Incorporation  of — charters  etc.,  .  .  .  90—95 
Volunteers, 

1,  Not  to  drill  on  election  days, 178 

2.  Organization  of,  provided  for, 699 

3-  Pay  of, 700 

Voters. 

1.  Voting  without  paying  taxes, 1 50 

2.  Who  are — oath  of, 511 

3.  Registration — who  disfranchised,  ...  512 

4.  Privileges  of, 513 

5.  Holder  of  public  funds, 514 

6.  Duelling — effect  of, 515 

Vulgar  and  Obscene  Language. 

I.   Grand  jury  to  act  on  offense, 430 

W^ar  Debts. 

I,  Payment  of  prohibited, 675 

Warrants. 

I.  For  searches  and  seizures — issued  how,  .  487 
Warrants  on  Treasury. 

I.   May  be  revoked — when, ^o\note. 

Warranty. 

I.  As  affected  by  the  Act  of  1869,  .  471^  note. 
Ways. 

I.  Jurisdiction   of  Ordinary  over,  ....  50 


2.   Private — may  be  granted — when,  .    .    .      503 

Weapons. 

I.  Rijjht  to  keep  and  to  bear  guaranteed,  .  493 
Weights  and  MEA.sr;RKS. 

1.  Ijushel — weight  of  in  various  articles,  .  .     270 

2.  Oath  of  weigher  of  agricultural  products,     271 

3.  Oath  filed — where, 272 

4.  Penalty  for  weighing  without  taking  and 

filing  oath 272 

5.  Sections  of  Code  repealed 273 

Western  and  Atlantic  Railroad. 

1.  Treasurer  to  pay  ten    cents  on  change 

bills  of, 165 

2.  May  be  sold  to  pay  State  debt, 677 

Whipping. 

I.  As  punishment  for  crime — forbidden,  .  .  478 
Widows. 

I.  Death    or  marriage — how    affect   home- 
stead,         350 

Wife. 

I.  Her  estate 567 

Wild  Lands. 

1.  Return  of,  to  Comptroller — by  non-resi- 

dents,   116,  128 

2.  By  persons  resident — to  Receiver,  .    .    .  116 

3.  Numbers,  districts,  etc.,  to  be  given,  .    .  117 

4.  Tenants  on  land — returned  where,  ...  118 

5.  Receiver  to  make  digests  of  unreturned,  119 

6.  Comptroller  to  make  lists, 120 

7.  To  advertise  lists, 121 

8.  Ordinaries  to  make  settlements,  .    ...  121 

9.  Executions  issued — sales, 122 

10.  Redemption ,  .    .  123 

11.  Minors  and  others  not  affected,  ....  124 

12.  Transcripts  furnished  Receiver,  ....  125 

13.  Ordinaries  to  furnish  county  rates,  ...  126 

14.  Comptroller  to  credit  counties  with  tax,  127 

15.  Executions  issue — when, 128 

16.  Clerk  of  Wild  Land  Department,  .    .    .  603 

Wills. 

I.  Foreign  wills— probate  of, 381 

Wines. 

I.  Manufacture  of  domestic  wines  allowed,  237 
Witnesses. 

1.  In  stricken  cases — released  from  attend- 

ance,        454 

2.  Compulsory'   process  for — accused    shall 

have, 476 

3.  Confronted  with  adverse  witnesses,  .    .  .  476 

4.  Crimination  of  self — not  compelled,  .    .  477 

5.  To  convict  of  treason — number,  ....  49S 
Worship. 

I.  Buildings  used    for — exempt  from  taxa- 
tion,           96 

Yeas  and  Nays. 

I.  Entered  on  Journal — when,   .    .  545,  551,  560 


TO 

ATTOENEYS  AND  COUNTY  OFFICIALS. 


We  can  supply  at  short  notice  all  kinds  of 

COURT   AND    COUNTY    RECORDS, 

At  as  low  rates  as  any  house  in  the  Country.      Orders  respectfully  solicited. 


LEOAL   BLANKS   Reduced  to  75cts.   per  Quire. 

SErriD    FOT^    ./^    LIST. 


SUPREME   COURT    REPORTS, 
HOPKINS'  CRIMINAL  LAW,  BACON  and  HARRIS'  DIGESTS, 

And  any  Law  Book  published  in  America  furnished  at  Publishers' 
prices  delivered.  "  Address — 

5  J.  W.  BURKE  &  CO.. 

Booksellers,  Publishers  and  Blank  Book  Manufacturers. 
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